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MDCCCLIX. 


NAMES  OF  THE  REPORTERS. 

1859. 


In  (bt  'f^mt  of  JLin'b%i 

W.  WAKEFORD  ATTREE,  Esq.  Barrister-at-Law. 

UoYli  ®]^anceIIoY^s  Courts 

GEORGE    STEVENS    ALLNUTT,   Esq.    Barrister-at-Law. 

Court  of  appeal  in  Cj^ancngt 

SAMUEL    VALLIS    BONE,    Esq.    Barrister-at-Law. 

HoIIs  ®ourtt 

THOMAS  PARKER,  Jun.  Esq.  Barrister-at-Law. 

Court  of  tj^e  jfim  Ffce  aDj^anallor, 

THOMAS  WYATT  GUNNING,  Esq.  Barrister-at-Law. 

Court  of  tj^e  SbeconlK  Fto  Cj^ancellor^ 

FRANCIS  FISHER,  Esq.  Barrister-at-Law. 

Court  of  tj^e  ^ixti  Fite  Cj^ancellori 

CHARLES  EDWARD  HAWKINS,  Esq.  Barrister-at-Law. 

Casts  in  30an6ruptcBi 

SAMUEL  VALLIS  BONE,  Esq.  Barrister-at-Law. 

Courts  of  ^obate  anli  matrimonial  Causes, 

GEORGE  HENRY  COOPER,  Esq.  Barrister-at-Law. 

Court  of  iffilueen's  SDencjbi 

WILLIAM  MILLS,  Esq. 

▲ITD 

ROBERT  SAWYER,  Esq.  Barristers-at-Law. 


39a(I  Court,  lExcj^equer  Cj^amier,  an)(  Croion  Cases  KeserbelK, 

FRANCIS  RUSSELL,  Esq.  Barrister-at-Law. 

Court  of  Common  ^pieas^ 

JAMES  REDFOORD  BULWER,  Esq. 

▲iro 

WILLIAM  PATERSON,  Esq.  Barristers-at-Law. 

Court  of  lExcj^equer, 

JAMES  EDWARD  DAVIS,  Esq. 

▲■D 

WILLIAM    FRANCIS    FINLASON,    Esq.    Barristers  -  at  -  Law. 


OA8&S   RSZiATZWa  TO   SIAaZSTaAT&S, 

REPORTED  PRINCIPALLY  BY 

WILLIAM   MILLS,    Esq., 
ROBERT  SAWYER,  Esq.  and  FRANCIS  RUSSELL,  Esq. 

Ba  rbisters-at-Law. 


JUDGES  AND  LAW  OFFICERS. 

FROM  MICHAELMAS  TEBM  1858,  TO  TRINITy  TERM  1859,  BOTH  INCLUSIVE. 


IN  THE  COURTS  OF  CHANCERY. 

The  Right  Hon.  Lord  Chslmbfobd,  Lord  High  Chancellor. 

The  Right  Hon.  Lord  Campbell,  Lord  High  Chancellor. 

The  Right  Hon.  Sir  James  Lewis  Knight  Bruce,  Knt.,  Lord  Justice. 

The  Right  Hon.  Sir  George  James  Turner,  Lord  Justice. 

The  Right  Hon.  Sir  John  Romillt,  Knt.,  Master  of  the  Rolls. 

The  Hon.  Sir  Richard  Torin  Kinderslet,  Knt.,  Vice  Chancellor. 

The  Hon.  Sir  John  Stuart,  Knt.,  Vice  Chancellor. 

The  Hon.  Sir  William  Page  Wood,  Knt.,  Vice  Chancellor. 


COURT  OF  APPEAL  IN  BANKRUPTCY. 

The  Right  Hon.  Sir  James  Lewis  Knight  Bruce,  Knt.,  >    ^ords  Justices. 
The  Right  Hon.  Sir  George  James  Turner,  > 


IN  THE  COURT  OF  PROBATE  AND  MATRIMONIAL  CAUSES. 
The  Right  Hon.  Sir  Cresswell  Cresswell,  Knt.,  Judge  Ordinary. 


IN  THE  COURT  OF  QUEEN'S  BENCH. 

The  Right  Hon.  Lord  Campbell,  Chief  Justice. 

The  Hon.  Sir  Alexander  Cockbubn,  Knt.,  Chief  Justice. 

The  Hon.  Sir  William  Wightman,  Knt. 

The  Right  Hon.  Sir  William  Erle,  Knt. 

The  Hon.  Sir  Charles  Crompton,  Knt. 

The  Hon.  Sir  Hugh  Hill,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  Alexander  Cockburn,  Knt.,  Chief  Justice. 
The  Right  Hon.  Sir  William  Erle,  Knt.,  Chief  Justice. 
The  Hon.  Sur  Edward  Vaughan  Williams,  Knt. 
The  Hon.  Sir  Richard  Budden  Crowder,  Knt. 
The  Hon.  Sir  James  Shaw  Willes,  Knt. 
The  Hon.  Sir  John  Barnard  Btles,  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  Frederick  Pollock,  Knt.,  Chief  Baron. 

The  Hon.  Sir  Samuel  Martin,  Knt. 

The  Hon.  Sir  George  William  Wilshere  Bramwell,  Knt. 

The  Hon.  Sir  William  Henry  Watson,  Knt. 

The  Hon.  Sir  William  Fry  Channell,  Knt. 


Sir  FiTZROY  Kelly,  Knt.,  Attorney  General. 

Sir  Richard  Bethell,  Knt.,  Attorney  General. 

Sir  Hugh  M'Calmont  Cairns,  Knt,  Solicitor  General. 

Sir  Henry  Singer  Keating,  Knt.,  Solicitor  General. 


PREFERMENTS  AND  MEMORANDA. 


In  the  vacaJion  after  MichaelmoB  Term  1858,  Hunter  Rodwell,  Esq.,  of  the 
Middle  Tompio,  G.  M.  Giffard,  Esq.,  of  the  Inner  Temple,  and  Henry  Hawkins, 
Esq.,  of  the  Middle  Temple,  were  appointed  Her  Majesty's  Coansel  learned  in  the  law. 

In  Trinity  Term^  J.  Hinde  Palmer,  Esq.,  of  Lincoln's  Inn,  Archibald  John 
Stephens,  Esq.,  of  Gray's  Inn,  and  William  David  Lewis,  Esq.,  of  Lincoln's  Inn, 
were  appointed  Her  Majesty's  Counsel  learned  in  the  law. 

In  the  same  Term,  Lord  Chelmsford  resigned  the  Great  Seal,  whereupon  Lord 
Campbell,  Lord  Chief  Justice  of  the  Queen's  Bench,  was  appointed  Lord  High 
Chancellor. 

Sir  Alexander  Edmund  Cockburn,  Chief  Justice  of  the  Court  of  Common  Pleas, 
was  appointed  Lord  Chief  Justice  of  England. 

Sir  William  Erle,  one  of  the  Judges  of  the  Court  of  Queen's  Bench,  was 
appointed  Lord  Chief  Justice  of  the  Court  of  Common  Pleas. 

In  the  same  Term,  Sir  Fitzroy  Kellt  and  Sir  Hugh  M*Calmont  Cairns 
resigned  the  offices  of  Attorney  and  Solicitor  General,  and  were  succeeded  by  Sir 
Richard  Bethell  and  Sir  Henry  Singer  Keating. 

In  the  vacation  after  Trinity  Temi^  Colin  Blackburn,  Esq.,  of  the  Inner  Temple, 
was  appointed  one  of  the  Judges  of  the  Court  of  Queen's  Bench  in  the  room  of  Sir 
William  Erle,  and  upon  receiving  the  degree  of  the  coif,  gave  rings  with  the  motto 
^'  Promere  Jura,*'     Ho  afterwards  received  the  honour  of  knighthood. 


REPORTS 

OF 

CASES   ARGUED    AND   DETERMINED 

Sn  tbt  ^omt  of  i.onr«» 

BT 

W.  WAKEFORD  ATTREE,  Esq.  BAEEisTsa-AT-LAW. 

AND  IN  THK 

eourt0  of  Ctancrts^ 

BT 

GEORGE  STEVENS    ALLNUTT,   Esq., 
SAMUEL  VALLIS  BONE,  Esq.,  THOMAS  PARKER,  Jun.  Esq., 

THOMAS  WYATT  GUNNING,  Esq., 
FRANCIS    FISHER,  Esq. 

AND 

CHARLES    EDWARD    HAWKINS,  Esq. 

BARRISTERS-AT-LAW. 


DURING  FOUR  TERMS, 
vix. 
MICHAELMAS  1858,  HILARY,  EASTER  and  TRINITY,  1859. 

22  &  23  VicTORiiE. 


GENERAL  ORDERS  AND  RULES 


OF 


THE    HIGH    COURT    OF    CHANCERY, 


ISSUED  BY  THE  LORD  HIGH  CHANCELLOR 


ORDERS  OF  COURT. 


Wedfietday^  the  30tA  day  of  Mareh^  in  the  22nd  Year  of  the  Reign  of  Her  Majesty 

Queen  Victoria^  1859. 


Thk  Ki^t  Honourable  Frxdxbic  Lord  Chelmsford^  Lord  High  Chancellor  of  Great  Britain,  by 
and  with  the  adyioe  and  aasistanoe  of  The  Right  Honourable  Sir  John  Romillt,  Maater  of  the 
Rolls,  The  Right  Honourable  the  Lord  Justice  Sir  James  Lewis  Ekiort  Bruce,  The  Right 
Honourable  the  Lord  Justice  Sir  George  James  Turner,  The  Honourable  the  Vice  Chancellor 
Sir  Richard  Torin  KnrDERSLsr,  The  Honourable  the  Vice  Chancellor  Sir  John  Stuart,  and 
The  Hononiable  the  Vice  Chancellor  Sir  William  Page  Wood,  Doth  hereby,  in  pursuance  and 
execution  of  all  powers  and  authorities  enabling  him  in  that  behalf.  Order  and  direct  that  all  and 
ereiy  the  Rules,  Orders,  and  Directions  hereinafter  set  forth,  be,  and  for  aU  purposes  be  deemed 
and  taken  to  be.  General  Rules  and  Orders  of  the  High  Court  of  Chanceiy. — 


1.  In  the  following  Orders,  unless  there  be 
something  in  the  subject-matter  or  context 
repugnant  to  such  a  construction,  words  ez- 
vrassed  in  the  singular  and  in  the  plural  num- 
ber respectiy ely,  shiEdl  be  construed  as  applicable 
respectively  to  several  persons  or  thingsL  or  to 
one  person  or  thing ;  the  word  ''Ord^r'*  shall 
include  a  Decree ;  words  importing  the  mascu- 
line gender  shall  include  females ;  the  word 
party  shall  mean  any  person  appearing  at  the 
neanng  of  the  cause,  or  of  tne  application 

New  Sreies^  XXYIXL^Ohino. 


respectiTely,  as  the  case  may  be,  and  shall 
include  a  body  politic  or  corporate,  and  when 
any  period  is  specified,  the  same  shall  be  com- 
puted exclusive  of  vacations. 

2.  At  the  time  of  bespeaking  an  Order,  the 
person  bespeaking  the  same  is  to  leave  with 
the  Registrar  his  counsel's  briefs,  and  such  other 
documents  as  may  be  required  by  the  Registrar 
for  the  purpose  of  enabling  him  to  draw  up  the 
same. 
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3.  Every  order  is  to  be  bespoken,  and  the 
briefs  and  such  other  documents  as  by  Order 
2.  are  required  to  bo  left  with  the  Registrar 
on  bespeaking  the  same,  are  to  be  so  left  within 
seven  days  after  the  Order  is  pronounced  or 
finally  disposed  of  by  the  Court. 

4.  In  case  any  Order  is  not  bespoken,  and 
the  briefs  and  other  requisite  documents  left 
with  the  Registrar  within  the  time  prescribed 
by  Order  3.,  the  Registrar  may  decline  to 
draw  up  the  Order  without  the  leave  of  the 
Court. 

6.  At  the  time  of  delivering  out  the  draft  of 
any  Order  which  requires  to  be  settled  by  the 
Registrar  in  the  presence  of  the  parties,  the 
Registrar  is  to  deliver  out  to  the  party  on  whose 
application  the  draft  has  been  prepared,  an 
aDDointment  in  writing  of  a  time  for  settling 


the  same. 


6.  A  copy  of  such  appointment  is  to  be 
served  on  tne  opposite  party  one  clear  day  at 
least  before  the  time  fixed  thereby  for  settling 
the  draft  Order,  and  the  party  serving  such 
copy,  and  the  party  so  served,  are  to  attend 
such  appointment,  and  to  produce  to  the 
Registrar  their  briefs,  and  such  other  docu- 
ments, as  may  be  necessary  to  enable  him  to 
settle  the  draft. 

7.  Service  of  such  appointment  is  to  be 
effected  by  leaving  a  copy  thereof  at  the  place 
for  service  of  the  party  to  be  served,  or  by 
transmitting  a  copy  thereof  by  the  post  to 
such  party  at  such  place  for  service. 

8.  At  the  time  fixed  for  settling  the  draft, 
the  original  appointment,  together  with  a 
memorandum  indorsed  thereon  of  the  service 
of  a  copy  thereof  on  the  opposite  party,  and 
Bkned  by  the  person  by  whom  such  service  was 
^ected,  shall  be  delivered  to  the  Registrar,  in 
order  that  he  may  be  satisfied  that  service  has 
been  duly  effected:  but  the  Registrar  may  re- 
quire such  service  to  be  verified  by  affidavit 

9.  When  the  draft  Order  has  been  settled 
by  the  Registrar,  he  is  to  name  a  time  in  the 
presence  of  the  several  parties,  or  else  to  deliver 
out  an  appointment  in  writing  of  a  time  for 
passing  the  order,  which  appointment  is  to  be 
served  on  the  opposite  pi^v  in  like  manner, 
as  directed  by  thder  7,  with  reference  to  an 
appointment  to  settle  the  draft  Order,  and 
similar  evidence  of  service  thereof  is  to  be 
produced  and  received. 

10.  If  any  party  foils  to  attend  the  Regis- 
trar's appointment  to  settle  the  draft  of  any 
Order,  or  to  pass  the  Order,  or  to  produce  his 
briefe  and  such  other  documents  as  the  Regis- 


trar may  require  to  enable  him  to  settle  such 
draft,  or  pass  such  Order,  the  Registrar  may 
proceed  to  settle  the  draft  or  pass  Sxe  Order  in 
Ids  absence. 

11.  In  any  case  in  which  the  Registrar  may 
not  think  fit  to  proceed  in  the  absence  of  the 
party  failing  to  attend  or  to  produce  his  briefs, 
and  such  other  documents  as  aforesaid,  the 
Registrar  is  to  be  at  liberty  to  dispense  with 
the  production  of  counsel's  briefs,  and  to  act 
upon  such  evidence  as  he  may  think  fit,  of  the 
actual  appearance  by  counsel  of  the  party  fail- 
ing to  attend  or  to  produce  such  documents  or 
papers  as  aforesaid,  or  may  require  the  matter 
to  be  mentioned  to  the  Court. 

12.  The  Registrars  appointment  may  be  in 
the  following  K)rm: — 

Chancery  Registrar's  Office,  Chancery  Lane. 

"A.1?.  B." 
or^  ''In  the  matter  of  A.*' 

I  have  appointed  the  day 

of  1859,  at  Eleven  o'clock  in 

the  forenoon,  to  settle  the  draft  of  the  Decree 
[or,  "  Order  ],  [or,  "  to  pass  the  Decree  or 
Order"],  pronounced  in  this  cause  [or,  "  mat- 
ter "]  by  [The  Master  of  the  BolU]  on  the 
day  of 

H.  E.  BlCKNULL, 

Begistrar, 

13.  The  Registrar's  appointments,  with  the 
indorsements  (if  any)  thereon,  are  to  be  filed 
by  the  Registrar. 

14.  The  Registrar  may  adjourn  any  appoint- 
ment to  settle  the  draft  of  any  Order,  or  to 
pass  the  Order  to  such  time  as  he  may  think 
nt^  and  the  parties  who  attended  the  appoint- 
ment shall  be  bound  to  attend  such  adjoom- 
ment  without  further  notice. 

15.  Notwithstanding  the  preceding  Orders, 
the  R^[istrar  is  to  be  at  liberty,  in  any  case  in 
which  he  may  think  it  e3q>edient  so  to  do,  to 
settle  and  pass  the  Order  without  making  any 
appointment  for  either  purpose,  and  without 
notice  to  any  party. 

16.  At  the  foot  of  every  petition  presented 
to  the  Lord  Chancellor  or  the  Master  of  the 
Rolls,  a  statement  is  to  be  made  of  the  parties 
or  persons,  if  any,  intended  to  be  served  there- 
with ;  and  if  no  party  or  person  is  intended 
to  be  served  with  such  petition,  a  statement  to 
that  effect  is  to  be  made  at  the  foot  of  the 
petition. 

17.  Where  any  person  is  by  any  Order 
directed  to  pay  any  money  or  deliver  up  any 
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property  to  another,  it  shaU  not  be  neoesaary 
to  nuke  any  demand  of  the  money  or  other 
property  dincted  to  be  paid  or  deliyered ;  but 
the  person  directed  to  pay  such  money  or 
delirer  up  such  property  sluJl  be  bound  to  pay 
or  delirer  oyer  the  same  upon  being  duly  served 


with  suoh  Older  without  demand,  and  process 
of  contempt  may  issue  accordingly  to  enforce 
performance  thereof, 

18.  These  Orders  shall  take  effect  and  come 
into  operation  on  the  15th  day  of  April,  1869. 


CHELMSFORD,  C. 

JOHN  ROMILLY,  M.R 

J.  L.  KNIGHT  BRUCE,  L.J. 

G.  J.  TURNER,  L.J. 

RICHD.  T.  KINDERSLEY,  V.C. 

JOHN  STUART,  V.C. 

W.  P.  WOOD,  V.C. 
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ORDER  OF  COURT, 

Monday  f  the  4th  day  of  Aprils  in  the  22nd  Year  of  the  Reign  of  her  Majesty  Queen 

Victoria,  1859. 


The  Right  Honourable  Frederic  Baron  CnELMsroRD,  Lord  High  Chancellor  of  Great  Britain,  by 
and  with  the  advice  and  assistance  of  The  Right  Honourable  Sir  John  Rohilly,  Master  of  the 
Rolls,  The  Right  Honourable  Sir  James  Lewis  Knight  Bruce,  and  The  Right  Honourable 
Sir  George  James  Turner,  the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery,  The  Honour- 
able the  Vice  Chancellor,  Sir  Ricpard  Torin  Kinderslet,  The  Honourable  the  Vice  Chancellor, 
Sir  John  Stuart,  and  The  Honourable  the  Vice  Chancellor,  Sir  William  Page  Wood,  Doth 
hereby,  in  pursuance  of  the  Act  passed  in  the  Session  of  Parliament  holden  in  the  2lBt  and  22nd 
years  of  the  reign  of  Her  present  Majesty,  intituled  "An  Act  to  amend  the  course  of  procedure 
in  the  High  Court  of  Chancery,  the  Court  of  Chancery  in  Ireland,  and  the  Court  of  Chancery  in 
the  County  Palatine  of  Lancaster,'*  and  in  pursuance  and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  Order  and  direct  in  manner  following,  that  is  to  say  : — 


1.  These  Orders  are,  as  to  all  suits  now 
depending  or  hereafter  to  be  commenced,  to 
take  effect  on  the  day  of  the  date  hereo£ 

2.  In  these  Orders  the  following  words  have 
the  several  meanings  hereby  assigned  to  them 
over  and  above  their  several  ordinary  meanings, 
unless  there  bo  something  in  the  subject  or 
context  repugnant  to  such  construction,  vide- 
licet: — 

1.  Words  importing  the  singular  number 
include  the  plural  number,  and  words 
importing  the  plural  number  include  the 
singular  number. 

2.  Words  importing  the  masculine  gender 
include  feimiles. 

3.  The  word  person  or  party  includes  a 
body  politic  or  corporate. 

4.  The  word  plaintiff  includes  informant. 

3.  Any  question  of  fact,  or  any  question  as 
to  the  amount  of  damages  which  shall  in  any 
suit  or  proceeding  be  directed  by  any  order  to 
be  tried  by  a  jury  before  the  Court  itself,  or 
before  the  Court  itself  without  a  jury,  shall  be 
reduced  into  writing  in  the  form  set  forth  in 
the  Schedule  to  these  Orders,  and  the  same 
shall  be  copied  on  parchment  by  the  plaintiff 
or  such  party  or  person  as  the  Court  shall 
direct,  or  by  the  solicitor  for  such  plaintiff, 
party  or  person,  and  shall  be  called  the  "  Re- 
cord for  Trial,"  and  the  same  shall  be  filed  with 
the  Clerk  of  Records  and  Write  in  whose  divi- 


sion such  suit  or  proceeding  may  be,  within 
three  days  after  such  Order  shall  have  been 
passed  and  entered,  and  within  three  days  after 
such  filing  as  aforesaid  the  same  shall  be  en- 
tered for  trial  as  hereinafter  mentioned. 

4.  Where  the  Court  shall  order  that  such 
question  or  questions  should  be  tried  by  a 
special  jury,  a  direction  to  that  effect  shall  be 
contained  in  the  order  directing  such  trial. 

6.  Upon  production  to  the  Registrar  of  a 
certificate  of  the  Clerk  of  Records  and  Writs 
that  the  "  Record  for  Trial"  has  been  filed,  the 
same  shall  be  entered  for  trial  in  the  Cause 
Book  of  the  Judge  to  whose  Court  the  suit  or 
proceeding  is  attached,  and  shall  be  marked 
^* Trial  by  Jury,"  or  "Trial  before  the  Court 
without  a  Jury,"  as  the  csise  may  be,  and  either 
party  may  apply  to  the  Court  to  fix  a  day  for 
such  triaL 

6.  Where  such  trial  is  to  take  place  by  a 
common  jury  before  the  Court  itself,  the  ])lain- 
tiff  or  such  party  or  person  as  aforesaid,  is,  ton 
days  at  the  least  before  the  day  fixed  for  such 
trial,  to  obtain,  on  motion  or  petition  as  of 
course,  and  serve  on  the  Sheriff,  or,  if  he  is  in- 
terested in  the  matter  in  question,  then  upon 
the  Coroner,  an  order  for  such  Sheriff  or  Coro- 
ner to  summon  a  common  jury  for  such  trial, 
which  Order  shall  be  in  the  form  set  forth  in 
the  Schedule  to  these  Orders. 


} 
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7.  Where  the  Oomt  shall  haye  specially 
directed  such  question  or  (^nestions  to  be  tried 
by  a  special  jury,  the  plamti£^  or  other  such 
party  or  person  as  aforesaid,  shall,  ten  days  at 
ibe  least  before  the  day  fixed  for  such  trial, 
obtain  on  a  motion  a  petition  as  of  course,  and 
Krre  on  the  Sheriff  or  Coroner  as  aforesaid, 
and  on  the  opposite  party  an  Order  for  a  special 
juy,  which  Order  shall  be  in  the  form  set  forth 
in  die  Schedule  to  these  Orders,  and  the  ex- 
pense of  such  ^[lecial  jury  shall  in  the  first 
instance  be  borne  and  paid  by  the  plaintiff  or 
other  such  parlnr  or  person  as  aforesaid,  but 
shall  afterwards  be  paid  and  borne  as  the  Court 
shall  direct 

8.  Where  the  Court  shall  not  have  specially 
directed  such  question  or  questions  to  be  tried 
by  a  special  jury,  either  party  shall  be  at 
liberty,  fourteen  days  at  the  least  before  the 
day  fixed  for  sach  tnal,  to  obtain  on  motion  or 
petition  of  course,  an  Order  for  a  special  jury, 
and  shall  serve  the  same  on  the  opposite  party 
twelve  days  at  the  least,  and  on  the  Shenff  or 
Goxooer  ten  days  at  the  least,  before  the  day 
fixed  for  such  trial,  and  the  expense  of  such 
special  jury  shall  in  the  first  instance  be  borne 
by  the  p^y  obtaining  the  same ;  but  if  the 
umrt  upon  such  trial  shall  be  of  opinion  that 
it  was  proper  that  such  trial  should  be  had  by 
i  special  jury,  the  Court  may  giye  such  direc- 
tions as  to  the  costs  thereof  as  it  shall  think  fit 

9.  Where  an  Order  shall  haye  been  made 
for  a  special  juiy,  such  Sheriff  or  Coroner  shall, 
in  addition  to  the  special  jurors,  summon  twelve 
eommon  jurymen  for  such  trial,  in  order  that, 
in  the  event  of  a  sufiScient  number  of  special 
jorors  not  being  in  attendance  to  make  a  jury, 
a  tales  may  be  ordered  by  the  Court  or  prayed 
for  by  either  party,  as  hereinafter  provided  for. 

10.  The  Order  for  any  such  common  or 
special  jury  as  aforesaid  shall  be  returned  by 
soch  Sheriff  or  Coroner  to  the  solicitor  or  party 
or  person  who  shall  have  lodged  the  same, 
together  with  his  return  and  the  jury  panel, 
and  such  Order  and  jury  panel  shall,  two  days 
at  the  least  before  the  day  of  trial,  be  left  with 
the  Clerk  of  Records  and  Writs  to  be  annexed 
to  the  Becord  for  trial 

11.  Where  the  trial  shall  have  been  specially 
duected  by  the  Court  to  be  by  a  special  jury, 
then  in  the  event  of  there  not  being  a  sufficient 
number  of  special  iuiymen  in  attendance  to 
make  such  jury,  it  shall  be  in  the  discretion  of 
the  Court  whether  or  not  to  have  such  jury 
inade  up  from  the  common  juiymen  in  attend- 
ance. 

12.  Where  a  special  jury  shall  have  been 
Bommoned  at  the  instanae  of  either  party,  with- 


out the  special  direction  of  the  Courts  then  in 
the  event  of  a  sufficient  number  of  special  jury- 
men not  beiuff  in  attendance  to  make  such  jury, 
the  same  shaU,  unless  the  Court  shall  otherwise 
direct,  be  made  up  from  the  common  jurymen 
in  attendance,  on  the  application  of  either 
party. 

18.  Either  party  shall  be  at  liberty  to  apply 
by  summons  to  a  Judsre  at  chambers  for  a  view 
by  the  jury  summoned  for  any  trial,  and  on  the 
hearing  of  such  summons  each  party  shall  name 
a  shower  for  such  view,  and  any  order  to  be 
made  on  such  application  shall  be  in  the  form 
set  forth  in  the  Schedule  to  these  O^ers. 

14.  The  summons  for  a  view,  and  the  order 
to  be  made  thereon,  shall  state  the  place  at 
which  the  view  is  to  be  made,  and  the  distance 
thereof  from  the  office  of  the  Under^heriff ; 
and  the  sum  to  be  deposited  in  the  hands  of 
the  Under-Sheriff  shall  be  10/.  in  case  of  a  com- 
mon jury,  and  16L  in  case  of  a  special  jury,  if 
such  distance  shall  not  exceed  nye  miles,  and 
15/.  in  case  of  a  common  lury,  and  21/.  in  case 
of  a  special  jury,  if  it  shall  be  above  five  miles ; 
and  ii  such  sum  shall  be  more  than  sufficient  to 
pay  the  expenses  of  the  view,  the  surplus  shall 
forthwith  be  returned  to  the  solicitor  or  party 
who  obtained  the  view,  and  if  such  sum  shaU 
not  be  sufficient  to  pay  such  expenses  the  defi- 
ciency shall  forthwith  be  paid  by  such  solicitor 
or  party  to  the  Under-Sheriff,  and  the  Under- 
Sheriff  shall  pay  and  account  for  the  money  so 
deposited  according  to  the  scale  following,  that 
is  to  say : — 

£,  8,  d. 
For  travelling  expenses  to  the  Under- 
Sheriff,  showers,  and  jurymen,  ex- 
penses actually  paid,  if  reasonaDl& 
Fee  to  the  Under-Sheriff  when  the 
distance  does  not  exceed  five  miles 

from  his  office 110 

Where  such  distance  exceeds  five  miles    2  2  0 
And  in  case  he  shall  be  necessarily  ab- 
sent more  than  one  day,  then  for  each 
day  after  the  first,  a  farther  fee  of  .    110 
Fee  to  each  of  the  showers,  the  same 
as  the  Under-Sheriff,  calculating  the 
distance  from  their  respective  places 
of  abode. 
Fee  to  common  jurymen,  each  per  diem    0  5  0 
For  each  speciiu  juryman,  per  diem     . 
Allowance  for  refreshment  to  the  Un- 
der-Sheriff, showers,  and  jurymen, 
whether  common  or  special,  each 
per  diem         .        .        .        •        • 
To  the  bailiff,  for  summoning  each  jury- 
man whose  residence  shall  not  oe 
more  than  five  miles  distant  from 
the  office  of  the  Under-Sheriff. 
And    to  each  whose  residence  does 
exceed  five  miles  of  such  distance    . 
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15.  The  mode  and  piactioe  of  proceeding  to 
nominate  and  reduce  a  special  juiy,  and  the 
pooeedings  after  any  order  for  a  view  shall 
naye  been  made  aa  aforesaid,  shall  be  the  same 
in  all  respects  as  are  now  or  for  the  time  being 
shall  be  m  force  in  the  superior  courts  of  com- 
mon law,  when  a  special  jury  is  ordered  to  be 
struck,  or  a  view  is  to  be  had,  or  as  near  thereto 
as  the  practice  of  this  Court  will  admit 

16.  The  notice  to  admit  documents  may  be 
aocordinff  to  the  form  set  forth  in  the  Sche- 
dule to  uiese  Orders. 

17.  Where  the  Court  shall  award  damages 
and  direct  a  trial  as  to  the  amount  of  such 
damages  before  the  Court  itself,  either  with  or 
without  a  jury  or  a  writ  of  inquiry  of  damages 
as  hereinafter  provided  for,  or  an  mquiry  as  to 
the  amount  of  damages  in  any  other  manner, 
the  defendant  or  other  the  party  or  person 
against  whom  damages  shall  hare  been  awarded 
may  take  out  a  summons  before  a  Judge  at 
ohambers  for  liberty  to  pay  into  court  a  sum 
of  money  in  respect  of  such  damaees,  and  in 
case  such  liberty  shall  be  given  and  a  sum  of 
mone^  shall  be  paid  into  court  accordingly, 
then  m  the  event  of  a  larger  sum  for  damages 
not  being  awarded,  than  the  amount  so  paid 
into  court,  the  plaintiff  or  party  or  person 
seeking  such  damages,  shall  pay  the  costs  of 
such  tnal  or  writ  of  inquiry  or  mquirv  in  any 
such  other  manner  as  aforesaid,  unless  the 
Court  shall  otherwise  direct 


18.  On  the  day  appointed  for  any  triaL  and 
previously  to  the  commencement  thereof,  the 
record  for  trial  with  the  return  and  jury  panel 

iif  any)  annexed  thereto,  shall  be  transmitted 
>y  the  Clerk  of  Records  and  Writs  to  the 
Registrar  of  the  Court  in  attendance,  and  a 
copy  thereof  shall  be  left  for  the  Judge  before 
whom  such  trial  is  appointed  to  be  had,  by  the 
party  or  person  at  whose  instance  the  same 
may  have  oeen  entered  for  trial 

19.  The  jurors  shall  be  called  by  the  Regis- 
trar of  the  Court,  and  the  oath  shall  be  ad- 
ministered to  them  by  such  Re^trar,  and 
shall  be  in  the  form  set  forth  in  the  Schedule 
to  these  Orders,  and  the  oath  (or  declaration  as 
the  case  may  be)  shall  also  be  administered  by 
the  Registrar  of  the  Court  to  the  witnesses, 
and  shall  be  in  the  form  set  forth  in  the  Sche- 
dule to  these  Orders. 

20.  Upon  every  such  trial  the  addresses  to 
the  iury  or  to  the  Court,  as  the  case  may  be, 
shall  be  regulated  as  follows : — ^The  party  who 
begins,  or  his  counsel,  shall  be  allowed,  in  the 
event  of  his  opponent  not  announcing  at  the 
dose  of  the  case  of  the  party  who  begins,  his 
intention  to  adduce  evidence,  to  address  the 


juiy  a  second  time  at  the  close  of  such  case, 
for  the  purpose  of  summing  up  such  evidence, 
and  the  party  on  the  other  side,  or  his  counsel, 
shall  be  allowed  to  open  the  case,  and  also  to 
sum  up  the  evidence  (if  any),  and  the  right  to 
reply  shall  be  the  same  as  at  present  in  force 
in  the  superior  courts  of  common  law  on  trials 
at  Nisi  raus. 

21.  Where  the  jury  shall  retire  from  the 
court  to  consider  their  verdict,  they  shall  be 
taken  charge  of  by  the  Usher  of  the  Court;  but 
previously  thereto  the  Registrar  of  the  Court 
shall  administer  to  such  Usher  the  oath  accord- 
ing to  the  form  set  forth  in  the  Schedule  to 
these  Orders. 

22.  The  verdict  or  finding  of  the  jury,  or  of 
the  Court,  as  the  case  may  be,  shall  be  indorsed 
by  the  Rc^strar  of  the  CJourt  on  the  Record  for 
the  Trial,  and  shall  be  signed  by  him,  and  then 
returned  to  the  Office  of  the  Clerks  of  Records 
and  Writs  to  be  filed,  and  if  the  trial  shall  have 
been  by  a  jury,  then  with  the  jury  panel  and 
the  names  of  Uie  jurors  who  were  sworn  in- 
dorsed thereon. 

23.  The  notice  of  any  application  for  a  new 
trial,  whether  to  the  Judge  before  whom  such 
trial  shall  have  been  h^  or  to  the  Court  of 
Appeal  in  Chancery,  shalT  be  given  for  the 
times  following,  that  is  to  s^ : — If  such  trial 
shall  have  been  had  in  Hilary,  Trinity,  or 
Michaelmas  Term,  then  not  later  than  for  the 
third  seal  after  such  terms  respectively ;  and 
if  such  trial  shall  have  been  had  in  Easter 
Term,  or  during  the  sittings  after  Hilary, 
Trinity,  or  Miclmelmas  Term,  then  not  later 
than  for  the  third  motion  day  in  the  term  then 
next  ensuing. 

24.  Where  the  Court  shall  award  damages 
to  any  party  or  person,  by  virtue  of  the  powers 
contained  in  the  2nd  section  of  the  said  Act, 
and  shall  order  the  amount  of  such  damages 
to  be  assessed  by  a  jury  before  any  Judge  of 
one  of  the  superior  courts  of  common  law  at 
Nisi  Prius,  or  at  the  assizes,  or  before  the 
sheriff  of  any  county  or  city,  the  party  or  per- 
son to  whom  such  damages  shall  be  awarded 
shall  be  at  liberty  to  sue  out  at  the  Office  of 
the  Clerks  of  Records  and  Writs  a  Writ  of 
Inquiry  of  damages  according  to  the  form  set 
forth  in  the  Schedule  to  these  Orders. 

25.  The  rules  now  in  force  in  the  courts  of 
common  law  relative  to  Notices  of  Inquiry 
shall  be  applicable  to  Notices  of  Inquiry  under 
any  Writ  of  Inquiry  to  be  issued  by  virtue  of 
the  last  preceding  Order. 

26.  The  return  to  the  Writ  of  Inquiir  of 
the  verdict  or  inquisition,  shall  be  in  tne  form 
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aei  fortli  in  the  Schedule  to  tiiese  OTden,  and 
the  Writ  of  Inqraiy,  with  such  retam  thereto, 
ahally  vithin  ten  days  after  such  letum,  be 
filed  at  the  Office  of  the  derks  of  BecoidB  and 
Write. 

27.  Any  application  to  set  aside  the  yeidict 
or  inquisition  or  any  such  Writ  of  Inquiiv, 
and  to  direct  a  new  inquiry,  shall  be  made 
within  ten  days  after  the  filing  thereof^  ezdu- 
flire  of  anj  days  on  which  the  Court  to  which 
such  apphcation  ought  to  be  made  shall  not  be 
sitting. 

28.  Either  party  shall  be  at  liberty  to  sue 


out  at  the  Becofd  and  Writ  ClerU  Ofice 
tubpcmat  ad  teiMeandwm^  and  iubpcsuM  dmem 
ieevm,  to  compel  the  attcoidanoe  of  witnesses 
on  any  trial  according  to  the  forms  now,  or 
which  for  the  time  being  shall  be  in  use  in  this 
Court  or  as  near  thereto  as  the  dronmstanoes 
of  each  case  wiU  admit 

29.  The  forms  of  proceedings  contained  in 
the  Schedule  to  these  Orders  may  be  used  in 
the  cases  to  which  they  are  applicable,  with 
such  alterations  as  the  circumstances  of  the 
case  may  render  necessary ;  and  any  variance 
therefrom,  not  being  a  matter  of  substance, 
shall  not  affect  their  ralidity  or  regularity. 


8  ORDERS  OF  COURT.  [N«w  Sbuu 


THE  SCHEDULE  ABOVE  REFERRED  TO. 


1.  Form  of  Record  fw  Trial  of  a  Qitettion  or  Quutiom  of  Foci, 

In  Chanoery. 

Title  of  Cause  or  Matter. 

By  an  Order  made  in  thia  cause  Ufr,  matter),  dated  &o.,  the  Court  hath  directed  that  the  following 
question  or  questions  of  fiict  be  triea  by  a  jury  before  the  Court  itself,  {or,  before  Uie  Court  itself  without 

Whether,  ftc. 

If  more  questions  than  one,  number  them  consecutiTely,  1,  2,  8,  &c. 


2.  Form  of  Record  for  Trial  <u  to  AmowU  of  Damagee, 
In  Chancery. 

Title  of  Cause  or  Matter,  &c. 

Whereas,  by  an  Order  made  in  this  cause  {or,  matter),  dated  &c.,  the  Court  hath  awarded  damages  to 
the  plaintiff  in  respect  of  the  matters  in  the  said  Order  mentioned,  and  hath  directed  that  the  amount  of 
sudi  damages  shall  be  assessed  by  a  jury  before  the  Court  itself  {or,  before  the  Court  itself  without  a 
juiy). 

The  question  is,  what  amount  of  damages  the  plaintiff  hath  sustained  by  reason  of  the  matters  in  the 
said  Order  mentioned. 


3.  Form  of  Order  to  tummon  a  Common  Jury, 

In  Chancery. 

l^tle  of  Cause  or  Matter. 

Upon  the  humble  petition  of  the  {or,  upon  motion  this  day  made,  &c.)    It  is  ordered  that 

the  Sheriff  of  Middlesex  do  summon  a  sufficient  number  of  common  jurors  for  the  trial  of  a  certain  ques- 
tion of  &ct,  {or,  as  to  the  amount  of  damases  sustained  by  the  plaintiff,  as  the  cote  may  be)  in  this  cause 
to  be  tried  before  the  Right  Honourable  uie  Lord  High  Chancellor  in  his  Court  at  Lincoln's  Inn  Hall, 
in  the  county  of  Middlesex,  {or,  other  the  Judg^  before  whom  and  the  Court  in  which  the  trial  is  to  take 
plaoe),  on  the  day  of  185    at  Ten  of  the  dodt  in  the  forenoon  precisely.    And 

it  is  ordered  that  the  said  shenff  do  attend  with  tiie  said  jurors  accordingly. 


1 
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4.  Fi>rm  of  Order  for  a  SpeeialJury, 

Title  of  Cause  or  Matter. 

Upon  the  bumble  petition^  &o.  It  is  ordered  that  at  the  ezpenee  of  the  plaintiff  (or,  defendant)  in 
tin  fint  inetanoe,  foi^-eight  special  jurors  shall  be  nominated  by  ballot  ont  of  the  special  jarors  list  for 
the  ooonty  of  ,  of  persons  qualified  to  serre  on  special  juries  for  the  said  county,  and  be 

nduced  before  the  X7nder-Sher^  of  the  said  county,  of  whom,  twelve  shall  be  struck  out  by  eftch  party, 
and  the  names  of  the  remaining  twenty>four  shall  be  plaoed  on  a  panel  for  the  trial  of  a  certain  question 
of  &ct  for,  as  to  tte  amount  of  damages  sustained  by  the  plaintiff  as  the  case  may  be)  in  this  cause,  and 
that  the  said  Sheriff  of  the  said  county  do  cause  the  said  twenty-four  jnron  to  be  summoned  to  attend 
St  the  said  trial,  on  Ac  foe  in  preceding  form),  and  tiiat  the  said  Sheriff  do  also  summon  twelve  common 
juron  to  attend  at  the  said  trial  on  the  day  and  at  the  time  and  place  aforesaid.  And  it  is  ordered  that 
tlie  said  Sheriff  and  the  said  jurors  do  attend  accordingly. 

N.R — ^If  special  jnry,  obtained  on  the  application  of  either  party  without  the  special  direction  of 
the  Court,  leave  out  the  words  "  in  the  first  instance." 


5.  Form  of  Order  for  a  View, 

In  Gbanosry. 

l^tle  of  Cause  or  Matter. 

Upon  mppfieation,  fto.    It  is  ordered  that  the  Sheriff  of  shall  cause  the  place  in  question 

to  be  shewn  to  six  or  more  of  the  jury  (or,  if  a  special  jury,  soy,  six  or  more  of  Uie  firat  twelve  jurors,) 
ionunoned  and  impannelled  to  try  the  question  {or,  questions)  between  the  said  parties^  or  as  many 
more  of  them  as  he  shall  think  fit,  to  take  a  view  of  the  place  in  question,  on  the  day 

ef  next,  st  of  the  dock,  in  the  forenoon  of  the  same  day,  which  said  jurors  shall 

Blest  at  Hm  hoaie  of  I.  P.|  known  by  the  name  or  sign  of  at  in  the  county  (or, 

city)  of  who  shall  then  and  there  be  refreshed  at  the  equal  charge  of  tiie  said  parties,  aod 

that  S.  P.  on  the  part  of  the  plaintiff,  and  S.  B.  on  the  part  of  the  defendant,  shall  shew  the  place  in 
qneitioa  to  those  jurors;  but  that  no  evidence  shall  be  then  and  there  given  to  tiie  said  jurors,  and  the 
Sheriff  of  shall  return  the  names  of  such  of  the  said  jurors  as  shall  view  tiie  said  place  to  the 

Begistrar  in  the  Court  of  Chancery,  for  the  purpose  of  their  being  called  as  jurymen  upon  the  trial  of 
the  said  question  (or,  questions).  And  it  isfiirUier  ordered  that  the  pluntiff  (or,  defen<Umt),  his  attorney  or 
agent,  shall  deposit  in  the  hands  of  the  Under-Sheriff  of  tiie  said  county,  the  sum  of  £  for  payment 

of  the  expenses  of  the  same  view,  pursuant  to  the  Order  of  Court  made  on  the  day  of  and 

if  sndi  sum  shall  be  more  than  sufficient  to  pay  the  expenses  of  the  said  view,  the  surplus  shall  be  forth- 
viih  returned, to  the  plaintiff's  (or,  defendant's)  solicitor ;  and  if  sudi  sum  shall  not  be  sufficient  to  pay 
soch  expenses,  the  deficiency  shall  be  paid  forthwith  by  the  said  plaintiff's  (or  defendant's)  solicitor  to  the 
sud  Under-Sheriff,  the  plaintiff  (or,  defendant)  hereby  consenting  that  in  case  no  view  shall  be  had,  or  if 
a  view  shall  be  had  by  any  of  the  said  jurors,  whether  they  shall  happen  to  be  six  or  any  particular  number 
of  the  jurors  who  shall  be  so  mutually  consented  to  as  aforesaid  yet  the  said  trial  mii  proceed,  and  no 
objection  shall  be  made  on  account  thereof. 


6.  Porm^H^limtoIntpeeiemdAdmU. 

InCSiancery. 

Title  of  Clause  or  Matter. 

TUls  ootioe  that  the  (pliuntiff  or,  defendant)  proposes  to  adduce  in  evidence  on  the  trial  in  this  cause 

tiie  several  documents  hereunder  specified,  and  that  the  same  may  be  inspected  by  the  |    ^i^*.^  ( 

his  solicitor  or  agent^  at  on  between  the  hours  of  »  i^nd 

^  1  i^aintiff  I  ^  ^^^^7 '^^'^^  ^^i'^  ^rtj*®i£^^  ^^y^n  6^'™  ^  l^i-mentioned  hour,  to  ^ 

so4^  of  the  said  occuments  as  are  specified  to  be  originals^  were  respectively  written,  signed,  or  executed 
ss  thsf  purport  respectively  to  have  been,  that  such  as  are  specified  as  copies  are  true  oopws,  and  such 
«|<^wmffts  as  are  stated  to  haye  been  ssrved,  sent,  or  dlehvered,  were  so  served,  sent,  or  delivered  re^peoi- 
tivelj,  saving  all  just  exesptioM  to  the  adnuasibili^  of  ftU  sook  dooamenti  as  evidence  on  suoh  trial. 
D»ted,kc 

To  E.  F.,  solicitor  6.  H.,  solicitor 

NiwSnnB  XXyiII.->CBAnc.  B 
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[New  Sbribs 


Here  deocribe  the  documents,  the  manner  of  doing  which  may  be  aa  follows  :- 

ORIGINALS. 


Description  of  the  Documents. 

Date. 

Dee<l  of  Covenant  between  A.B.  &  CD.,  1st  part,  and  E.F.,  of  the 
2nd  part             

Indenture  of  Lease  from  A.  B.  to  CD. 

Indenture  of  Release  between  A.B.CD.,  Ist  part,  &c. 

Letter  Defendant  to  Plaintiff . 

Policy  of  Insurance  on  Goods 

Bill  of  Exchange  for  £100  at  8  months,  drawn  by  A. 6.  on  and 
accepted  by  CD.,  indorsed  by  ^.F.  and  G.H.     .... 

1st  January,  1848. 
1st  February,  1848. 
2nd  February,  1848. 

1st  March,  1848. 
3rd  December,  1848. 

Ist  May,  1840. 

COPIES. 


Description  of  Documents. 


Register  of  Baptism  of  A.  B.  in  the  parbh 

ofX 

Letter  fh>m  Plaintiff  to  Defendant   . 

Notice  to  produce  Papers 


Letters  Patent  of  King  Charles  Second  in 
the  Rolls  Chapel  .... 


Dates. 


1st  Jan.,  1808. 
Ist  Feb.,  1848. 

Ist  Mar.,  1848. 


1st  Jan.,  1680. 


Original  or  Duplicate  served, 
sent,  or  deUvered  when, 
how,  and  by  whom. 


Sent  by  General  Post,  2nd 

Feb.,  1848. 
Served  2nd  Mar.  1848,  on 

Defendant's    Solicitor    by 

E.F.  of 


7.  Form  of  Oath  to  he  adminiitend  to  the  Jurort. 

You  shall  well  and  truly  try  the  question  (or,  questions)  between  the  parties,  and  a  true  verdict  give 
according  to  the  evidence.     So  help  you  God. 


8.  Form  of  Oath  to  be  administered  to  a  Witness. 

The  evidence  you  shall  give  to  the  Court  and  Jury  {or,  the  Court,  as  the  case  may  he)  touching  the 
matters  in  question,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.     So  help  you  God. 


9.  Form  in  case  the  Witness  ?ias  conscientious  objections  to  take  an  Oath, 

The  mtness  is  to  repeat,  after  the  Registrar,  as  follows,  verbatim:  I  (A.B.)  do  solemnly,  sincerely,  and 
truly  affirm  and  declare,  that  the  taking  of  any  oath  is,  according  to  my  religious  belief,  unlawful.  And 
I  do  also  solenmly  and  truly  affirm  and  declare  that  the  evidence  I  shall  give  to  the  Court  and  Jury 
(or,  the  Court,  as  the  case  may  he),  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 
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10.  Form  of  Oaih  to  he  taken  (y  the  Uther  cfthe  Courts  on  Jury  retiring  to  consider  their  Verdict, 

Toa  diaU  well  and  tmlj  keep  this  Jary  in  some  private  and  oonyenient  place,  without  meat,  drink, 
or  fire,  (candle-Ught  excepted.)    You  shiul  not  suffer  any  person  to  speak  to  Uiem,  neither  shall  you 
to  them  yooraelf,  without  leave  of  the  Court,  except  to  ask  them  if  they  are  agreed  on  their 


11.  Form  of  Writ  of  Inquiry  before  the  Sheriff, 

Victoria;,  by  the  Grace  of  (9od,  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen, 

Defender  of  the  Faith. 

To  the  Sheriff  of  Greeting.    Whereas,  by  an  Order  of  His  Honour  the  Master 

of  the  Bolls,  made  in  this  cause  {or,  matter),  dated,  &c.  His  Honour  awarded  damages  to  be  recovered 
by  A.  B.  against  the  said  G.  D,  in  respect  of,  &c.,  (take  leorde  from  (he  Order,)  But  because  it  is 
onknown  to  Our  said  Court  what  damages  the  said  A.  B.  hath  sustained  by  means  of  the  premises  afore- 
■aid,  therefore  we  command  yon,  that  by  the  oath  of  twelve  good  and  lawful  men  of  your  bailiwick  (if  by 
a  apedaljury^  add  here  the  uwrde  "  quaufied  to  serve  as  special  jurors,  such  juiy  to  be  struck  and  reduced 
according  to  law  '^,  yon  diligently  inquire  what  damages  the  said  A.  B.  haih  sustained  by  means  of  the 

do,  and  that  you  send  to  Us,  in  Our  (S>urt  of  Chanceiy  aforesaid,  on 


the  inquisitioii  which  yon  shall  thereupon  take  under  your  seal,  and  the  seals  of  those  by  whose  oath 
yoa  diall  take  that  inquisition,    together  with  this  Writ.    Witness  Ourself,  at  Westminster,  tho 
day  of  in  the  year  of  Our  reign. 


12.  Form  of  Writ  of  Inquiry  to  a  County  Palatine, 

Victoria,  by  the  Grace  of  God  of  the  United  Kinffdom  of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith.  To  Our  Chancellor  of  Our  county  palatine  of  Lancaster,  or  to  his  deputy  there,  greeting. 
Who^eas  {as  in  preceding  form).  But  because  it  is  unknown  to  Our  said  Court  what  damages  the  said 
A.  B.  hath  sustained  by  means  of  the  premises  aforesaid.  Therefore,  we  command  you,  that  by  Our 
writ,  under  the  seal  of  Our  said  county  palatine,  to  be  duly  made  and  directed  to  the  Sheriff  of  the  same 
oonnty,  you  command  the  said  Sheriff,  that  by  the  oath  of  twelve  good  and  lawful  men  of  his  bailiwick 
(if  by  a  apedad  jury,  add  the  vmrds  as  in  preceding  form),  he  diligently  inquire  what  damages  the  said 
A.  B.  hath  sustained  by  means  of  the  premises  aforesaid,  and  that  you  send  to  Us  in  Our  said  Court  of 
Chancery,  on  the  day  of  the  inquimtion  which  the  said  sheriff  shall  there- 

upon take  under  his  seal,  and  the  seids  of  those  by  whose  oath  he  shall  take  that  inquisition,  together 
with  this  writ. 

Witness  Onrself  at  Westminster,  the  day  of  ,  in  the  year 

oCOor  reign. 


13.  Form  of  Inquisition  on  Writ  of  Inquiry. 


rit,f 


To  wit. 
An  inquisition  taken  at  the  House  of  ,  called  or  known  by  name  or  sign  of  the  in 

the  in  the  said  county  of  ,  on  the  day  of  ,  in 

the  year  of  the  reiffu  of  our  Sovereign  Lady  Victoria,  by  the  Grace  of  God  of  the  United 

Kingdom  of  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  and  in  the  year  of  our  Lord,  18    , 
before  ,  Esquire,  Sheriff  of  the  county  aforesaid,  by  virtue  of  a  writ  of  Our  Sovereign 

I^ady  the  Queen,  to  the  said  Sheriff  directed,  and  to  this  inquisition  annexed,  to  inquire  of  certain 
maUen  in  the  said  writ  specified  by  the  oaths  of 

twelve  honest  and  lawful  men  of  the  said  county,  who  upon  their  oaths  say  that  in  the 

said  writ  named  hath  sustained  damages  to  the  sum  of  £  ,  by  the  means  in  the  said  writ 


In  witness  whereof,  as  well  I  the  said  Sheriff,  as  the  jurors  aforesaid,  have  hereunto  set  our  hands 
and  seals  the  day  and  year  and  place  above  mentioned. 
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14.  Form  of  Writ  of  Inquiry  of  Damoffei  to  he  executed  before  the  JueHeei  of  Aiiise. 

Victoria,  by  the  Grace  of  Grod  of  the  United  KiDgdom  of  Great  Britain  and  Ireland  Queen,  Defender 
of  the  Faith.  To  the  Sheriff  and  to  Our  Justices  assigned  to  take  the  Assizes  in  and  for  the  county 
of  ,  greeting.     Whereas  (a$  in  the  foregoinff  forma).    But  because  it  is  unknown  to  Our 

said  Court  what  damages  we  said  A.  B.  hath  sustained  by  means  of  the  premises  aforesaid.  Therefore, 
according  to  the  statute  in  such  case  made  and  provided.  We  command  you,  the  said  Sheriff,  that  you 
summon  twelve  good  and  lawful  men  of  your  bailiwick  (if  by  a  epecial  jury,  add  here  the  worde 
"qualified  to  serve  on  special  juries,  such  jury  to  be  struck  and  reduced  according  to  law"),  to  appear 
before  Our  said  Justices  of  Assize,  on  the  day  of  ,  at  ,  in 

the  said  county  by  Ten  of  the  clock  in  the  forenoon  of  that  day,  to  diligently  inquire,  and  on  their  oath 
to  assess  the  damages  which  the  said  A.  B.  hath  sustained  by  means  of  the  premises  aforesaid,  and  that 
you,  the  said  Sheriff,  have  on  that  day  before  the  said  Justices  of  Assize,  this  writ.  We  likewise  com- 
mand Our  said  Justices  that  they  certify  the  inquisition  before  them  taken,  to  Us  in  our  Court  of 
Chanoeiy  at  Westminster,  on  the  day  of  next,  together  with  the  names 

of  those  by  whose  oath  such  inquisition  shall  be  taken,  and  that  they  also  have  then  there  this  writ. 
"I^tness  Ourself  at  Westnunster,  the  day  of  in  the  year 

of  Our  reign. 

CHELMSFORD,  C. 

JOHN  ROMILLY,  M.R 

J.  L.  KNIGHT  BRUCE,  LJ. 

G.  J.  TURNER,  Ix  J. 

RICHD.  T.  KINDERSLEY,  V.C. 

JOHN  STUART,  V.C. 

W.  P.  WOOD,  V.C. 


GENERAL  ORDERS  AND  RULES 


OP 


THE    HIGH    COURT    OF    CHANCERY 


ISSUED  BT  THE  LORD  HIGH  CHANCELLOR 


ORDERS  OF  COURT. 


Monday,  the  22nd  day  of  August^  in  the  2Srd  Year  of  the  Reign  of  Her  Majesty 

Queen  Victoria,  1859. 


The  Bight  Honourable  Johk  Lord  Campbell,  Lord  High  Chancellor  of  Great  Britain^  by  and 
with  the  advice  and  assistance  of  The-Right  Hononiable  Sir  John  Romillt,  Master  of  the  Rolls, 
The  Right  Honourable  the  Lord  Jostioe  Sir  James  Lewis  E^kioht  BRncB,  The  Right  Honourable 
the  Lord  Justice  Sir  Obdroe  James  Turner,  The  Honourable  the  Vice  Chancellor  Sir  Richard 
ToBiN  KiEDEBSLEr,  The  Honourable  the  Vice  Chancellor  Sir  John  Stuart,  and  The  Honourable 
the  Yioe  Chancellor  Sir  William  Page  Wood,  Doth  hereby,  in  pursuance  and  execution  of  all 
powera  and  authorities  enabling  him  in  that  behalf  Order  and  direct  that  all  and  every  the  Rules, 
OrdeEB  and  Directions  hereinafter  set  forth  be,  and  for  all  puiposes  be  deemed  and  taken  to  be. 
General  Rules  and  Orders  of  the  High  Court  of  Chanceiy. — 


L  In  these  Orders,  unless  there  be  some- 
thing in  the  subject-matter  or  context  repugnant 
to  such  a  couBtruction,  words  expressea  in  the 
■insular  and  in  the  plural  number  respectiyely, 
chidl  be  construed  as  applied  respectively  to 
several  persons  or  things,  or  to  one  person  or 
thing  ;  words  importiiiff  the  masculine  gender 
shall  include  females ;  ^  the  Accountant  Gene- 
ral*' shall  mean  the  Accountant  General  of  the 
Hi^  Court  of  Chanceiy;  the  expression  'Uhe 
Bank"  shall  mean  the  Governor  and  Company 

New  Smxs,  XJCYlIL^CHiiro. 


of  the  Bank  of  England  ;  the  word  ''  person  " 
shidl  mean  any  person,  whether  such  person 
shall  be  a  party  to  a  suit  or  not,  and  shall  include 
a  body  corporate  or  politic;  the  word  "  Order" 
shall  include  a  Decree ;  the  word  "  money " 
shall  include  interest  or  dividends  on  stock  or 
securities,  or  any  accumulations  of  interest  or 
dividends. 

2.   Where,  under  or  in  pursuance  of  any 
General  or  Special  Order,  any  money  shall  be 


14 


ORDERS  OF  COURT. 


[Njiw  Sbeibs 


invested  in  the  nnme  of  the  Accountant  General, 
and  with  his  priyity,  in  the  purchase  of  any 
stocks,  fiinds,  snares  or  securities,  or  any  stocks, 
fiinds,  shares  or  securities  shaU  be  transferred 
into  his  name  and  with  his  privity  in  the  books 
of  the  Bank  or  of  any  other  public  company,  he 
is  to  declare  the  trust  thereof  to  be  to  attend 
the  Order  of  this  Court,  without  any  direction 
for  that  purpose  in  the  Order  directing  such 
InTestment  or  transfer. 


out  of  court  to  any  person  named  in  the  Order, 
or  named  or  to  be  named  in  any  report  or  cei^ 
tificate,  or  his  legal  personal  representatives, 
the  same  or  any  portion  thereof  for  the  time 
being  remaining  unpaid,  may,  on  proof  to  the 
Accountant  General  of  the  death  of  such  per- 
son, whether  before,  on,  or  after  the  day  of  the- 
date  of  the  Order,  be  paid  to  such  legal  personal 
representatives  or  the  survivors  or  survivor  of 
them. 


3.  For  the  purpose  of  any  payment  or  invest- 
ment to  be  made  under  any  General  or  Special 
Order  of  or  out  of  any  money  in  the  Bank  on 
the  credit  of  any  cause,  matter,  or  account,  the 
Accountant  General  is  (without  any  direction 
for  that  purpose  in  such  Order)  to  draw  on  the 
Bank  according  to  the  form  prescribed  by  the 
Act  of  Parliament  made  and  passed  in  the 
twelfth  year  of  the  reign  of  his  Majesty  King 
George  the  First,  intituled  "An  Act  for  the 
better  securing  the  Monies  and  Effects  of  the 
Suitors  of  the  Court  of  Chancery,  and  to  pre- 
vent the  counterfeiting  of  East  India  Bonds 
and  Indorsements  thereon,  and  likewise  In- 
dorsements on  South  Sea  Bonds,**  and  the 
General  Rules  and  Orders  of  this  Court  in  that 
case  made  and  provided. 


4.  Where  any  stocks,  funds,  shares,  or  secu- 
rities standing  in  the  books  of  the  Bank  or  of 
any  other  public  company,  in  the  name  of  the 
Accountant  General,  in  tnist  in  or  to  tlie  credit 
of  any  cause,  matter,  or  account,  shall  by  any 
Order  be  directed  to  be  sold,  the  same  are  to 
be  sold  with  the  privity  of  the  Accountant 
General,  and  one  of  the  cashiers  of  the  Bank  is 
to  have  notice  to  attend  and  receive  the  money 
to  arise  by  such  sale,  and  upon  receipt  thereof, 
is  forthwith  to  pay  the  same  into  the  Bank, 
with  the  privitv  of  the  Accountant  General,  to 
the  credit  of  the  cause,  matter,  or  account  in 
which  such  stocks,  funds,  shares  or  securities 
were  standing  immediately  before  the  sale, 
without  any  direction  for  that  purpose  in  the 
Order  directing  such  sale. 


^  7.  Where  any  stocks,  funds,  shares  or  seca- 
rities  are  directed  to  be  transferred  or  deli- 
vered out  of  court  to  the  legal  personal  repre- 
sentatives of  any  person,  or  to  any  persons  as 
legal  personal  representatives  of  any  person, 
the  Bienstrar  may,  upon  proof  of  the  death  of 
any  sudi  representatives,  whether  before,  on, 
or  after  the  day  of  the  date  of  the  order,  issue 
a  certificate  auUiorizing  the  transfer  or  delivery 
of  such  stocks,  funds,  shares,  or  securities,  to 
the  survivors  or  survivor  of  them  ;  and  where 
any  stocks,  ftmds,  shares  or  securities  are 
directed  to  be  transferred  or  delivered  out  of 
court  to  any  person,  or  his  legal  personal  re- 
presentatives, the  Registrar  mav,  upon  proof 
of  the  death  of  such  person,  whether  before, 
on,  or  after  the  day  of  the  date  of  Uie  order, 
issue  a  certificate  authorizing  the  transfer  or 
delivery  of  such  stocks,  funds,  shares,  or  securi- 
ties, to  such  legal  personal  representatives,  or 
the  survivors  or  survivor  of  them.  And  in 
any  of  the  cases  hereinbefore  mentioned,  such 
stocks,  funds,  shares  or  securities,  may  be 
transferred  or  delivered  accordingly. 


8.  No  principal  sum  of  money,  nor  any  stocks, 
funds,  shares,  or  securities,  shall,  imder  Order  6. 
or  Order  7,  be  paid,  transferred  or  delivered 
out  of  court  to  the  legal  personal  representa- 
tives of  any  person,  imder  any  probate  or  let- 
ters of  administration  purporting  to  be  granted 
at  any  time  subse<(uent  to  the  expiration  of 
six  years  from  the  day  of  the  date  of  tho 
order  directing  such  payment,  transfer,  or 
delivery. 


6.  Where  any  money  is  directed  to  be  paid 
out  of  court  to  the  legal  personal  representatives 
of  any  person,  or  to  any  persons  as  legal  per- 
sonal representatives,  the  same  or  any  portion 
thereof  for  the  time  being  remaining  unpaid, 
may,  upon  proof  to  the  Accountant  General  of 
the  death  of  any  of  such  legal  pemonal  repre- 
sentatives, whether  before,  on  or  after  the  day 
of  the  date  of  the  order,  be  paid  to  the  survi- 
vors or  sur\-ivor  of  them. 


9.  No  interest  or  dividends  shall,  under 
Order  6,  be  paid  out  of  court  to  the  lecal  per- 
sonal representatives  of  any  person,  under  any 
probate  or  letters  of  administration  purporting 
to  be  granted  at  any  time  subsequent  to  tho 
expiration  of  six  years  after  the  day  of  the  dato 
of  the  order  directing  such  payment^  or  aft«r 
the  last  receipt  of  such  interest  or  dividends 
under  such  onler,  which  shall  last  happen. 


6.  Where  any  money  is  directed  to  be  paid 


10.  Where  any  money  is  directed  to  be  paid 
out  of  court  to  any  persons  named  or  to  be 


^ 
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nuned  in  a  Mastei'fi  Rq[Kirt  or  Chief  Clerk's 
Certificate,  and  such  mone^  shall  by  sach  Re- 
port or  Ceitificate  be  certified  to  be  due  to 
UKm  aa  partaiers,  the  same  may  be  paid  to  any 
one  or  more  of  such  partners. 


11.  Where,  upon  or  after  the  death  of  any 
peiBon  to  whom  the  interest  or  dividends  of 
any  stocks,  funds,  shares,  or  securities  standing 
in  the  name  ci  the  Accountant  Qeneral,  in  trust 
in  or  to  the  credit  of  any  cause,  matter  or  ac- 
ooont,  or  any  part  of  such  interest  or  dividends, 
were  or  waa  payable  for  life,  an  Order  shall  be 
made  for  the  sale,  transfer,  or  deliyeiy  of  such 
Btodcs,  fonds,  shares  or  securities,  or  for  pay- 
ment of  the  interest  or  dividends  to  accrue  due 
thereon  subeequently  to  the  death  of  such 
penon ;  the  same  Order  shall  also  provide  for 
die  payment  to  the  legal  personal  representa- 
tives ai  such  pmon,  of  such  proportion  of  the 
interest  or  dividends  on  such  stocks,  fimd& 
shares,  or  securities,  as  shall  have  accrued 
between  the  last  period  of  payment,  and  the 
day  of  his  death,  unless  the  Court  or  Judge 
shall  be  of  opinion  that  such  legal  persoiud 
representatives  are  not  entitled  thereto,  or  shall 
for  any  other  reason  otherwise  direct. 


12.  The  amounts  of  residues,  snd  shares  of 
residues,  by  the  28th  Qeneral  Order  of  the  21st 
day  of  December  1833,  directed  to  be  ascer- 
tained and  specified  by  affidavit,  shall  be 
specified  and  ascertained  by  affidavit,  without 
tny  direction  for  that  pun>06e  in  the  Order 
directing  the  application  of  any  such  residues 
or  shares,  unless  such  residues  or  shares 
shall  be  certified  by  the  Taxing  Master,  who 
is  to  be  at- liberty  to  certify  the  same  without 
a  direction  for  that  purpose  in  such  Order. 


13.  Where  any  costs  arebyany  Order  directed 
to  be  taxed,  and  to  be  naid  out  of  any  money 
in  ooort,  the  Taxing  Master  in  his  certificate 
of  taxation  is  to  state  the  total  amount  of  all 
such  costs  as  taxed,  without  any  direction  for 
that  poipose  in  such  Order. 


14.  Where,  by  any  general  or  special  Order, 
anj  money  is  directed  to  be  laid  out  with  the 
pnvity  of  the  Accountant  Qeneral,  in  the  pur- 
chaseof  Exchequer  biUs  or  bonds  to  be  deposited 
in  the  Bank  to  the  credit  of  any  cause,  matter 
or  aocoont,  and  where  any  Exchequer  bills  or 
bonds  shall  be  deposited  in  the  Bank,  with 
the  privity  of  the  Accountant  Qeneral,  to  the 
credit  of  any  cause,  matter  or  account,  any 
principal  money  or  interest  which  may  there- 
after be  received  and  paid  into  the  &,nk  in 
respect  of  such  bills  or  bonds,  or  of  any  bills 


or  bonds  to  be  purchased  with  i^iindpal  money 
or  interest  in  pursuance  of  tms  Order,  or  in 
respect  of  any  exchanee  bills  or  bonds,  shall 
(unless  the  Order  shall  otherwise  direct),  froai 
time  to  time  as  the  same  shall  be  so  received 
and  paid  into  the  Bank,  be  also  laid  out  in  the 
purchase  of  Exchequer  bills  or  bonds,  with 
the  privity  of  the  Accountant  Qenersd,  and 
such  Exchequer  bills  or  bonds,  when  so  pur- 
chased, shall  be  deposited  in  the  Bank  with 
the  privity  of  the  Accountant  Qeneral,  and 
placed  to  the  credit  of  the  same  cause,  matter, 
or  account,  subject  to  the  further  order  of  the 
Court. 


^  15.  Where  any  stocks,  fimds,  shares  or  secu- 
rities, standing  in  the  name  of  the  Accountant 
Qeneral,  in  trust  in  or  to  the  credit  of  any 
cause,  matter,  or  account^  or  any  part  thereoL 
shall  be  directed  to  be  divided  ana  transferrea 
or  delivered  out  of  court  to  or  among  seyend 
persons,  or  to  be  carried  over  to  several  sepa- 
rate accounts ;  and  where  any  money  shall  be 
directed  to  be  paid  out  to  or  among  several 
persons,  or  carried  oyer  to  several  separate 
accounts,  the  Registrar  shall  be  at  liberty,  where 
it  shall  appear  to  him  to  be  more  convenient  so 
to  do,  to  state  the  respective  amounts  of  such 
stocks,  funds,  shares,  securities  or  mone^  to 
be  BO  transferred,  paid  or  carried  oyer^  m  a 
schedule  at  the  foot  of  the  Order ;  and  it  shall 
be  sufficient  to  refer  to  such  schedule  in  the 
mandatory  part  of  the  Order ;  but  in  every  such 
case,  the  total  amount  of  the  stocks,  funds, 
shares,  securities  or  money,  respectively,  to  be 
dealt  with  in  such  schedule,  shall  be  stated  in 
words  at  length  in  the  mandatory  part  of  the 
Order. 


16.  In  taking  any  account  directed  by  any 
Order,  all  just  allowances  shall  be  made, 
without  any  direction  for  that  purpose  in 
such  Order. 


17.  Where,  by  any  Order,  any  recoaoinnoe 
shall  be  directed  to  be  vacated,  the  Clerk  of 
Enrolments  shall,  on  due  notice  thereof  attend 
the  .Master  of  the  Bolls  for  that  purpose, 
without  any  direction  for  that  purpose  in 
such  Order. 


18.  In  any  order  where  the  words  "the 
Judge"  shall  be  used,  such  expression  shall 
mean  the  Judge  to  whose  Court  the  cause  or 
matter  wherein  such  Order  is  made  is  for  the 
time  being  attached.  Where  the  words  *^  the 
Taxing  Master"  are  used,  such  expression  shall 
mean  the  Taxing  Master  in  rotation,  or,  in  case 
any  previous  reference  shall  have  been  made, 
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the  Taxinff  Master  to  whom  the  cause  or  matter 
stands  referred,  as  the  case  may  be ;  and  where 
the  words  *^  the  Clerk  of  Records  and  Writs" 
shall  bo  used,  sach  expression  shall  mean  the 
Clerk  of  Records  and  Writs  in  whose  division 
the  cause  or  matter  wherein  such  order  is 
made,  is. 


19.  Where  any  cause  shall  have  been  stand- 
ing for  one  year  m  the  Cause  Book,  marked  as 
*' abated,"  or  standing  over  generally,  such 
cause  shall,  at  the  expimtion  of  the  year,  be 
struck  out  of  the  Cause  Book. 


(Signed)    CAMPBELL,  C. 

JOHN  ROMILLY,  M.R. 
J.  L.  KNIGHT  BRUCE,  LJ. 
G.  J.  TURNER,  LJ. 
RICHD.  T.  KINDERSLEY,  V.C. 
JOHN  STUART,  V.C. 
WILLIAM  PAGE  WOOD,  V.C. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 
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AND  ON  APPEAL  TO  THE  HOUSE  OF  LORDS. 


COMMBNCING   WITH 
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WELLB8L£T  V,  WBLLE8LEY. 


Practice — Enrolment  of  Decree --^  Ex* 
tension  of  Time. 

Although  the  Court  is  disposed  to  take  a 
lenient  view  of  circumstances,  which  may 
have  prevented  an  appeal  from  being  pro- 
secuted within  Jive  gears,  get  after  that  time 
it  is  desirable  that  the  Orders  as  to  enroll 
nent,  S^c,  should  be  strictlg  adhered  to, 

A  decree  was  made  in  1849,  and  an 
order  on  further  directions  in  March  1853. 
In  1854  the  plaintiff  enrolled  the  former 
order.  In  1858  a  decree  was  made  in 
another  suit,  which  was  considered  favour- 
able to  a  defendant  in  this  suit;  and  he 
applied  to  enrol  the  order  of  March  1853, 
as  the  five  gears  had  so  recentlg  expired, 
and  he  had  been  for  some  gears  resident  out 
of  the  kingdom  ;  but  the  Court  refused  the 
application. 

This  was  a  motion,  on  behalf  of  the 
defendant  Beavan,  that  an  order  on  fur- 
ther directions,  made  on  the  14th  of  March 
1853,  and  a  subsequent  order,  dated  the 
17th  of  July  1855,  might  be  enrolled,  not- 
withstanding the  time  limited  by  the  Gene- 
ral Order  had  expired.  The  application 
was  made  under  the  6th  General  Order  of 
the  7th  of  August  1852,  relating  to  enrol- 
ment of  decrees,  &c.,  and  which  is  as 
New  Ssvns,  XXVIII.— Chahc- 


follows :  —  "  That  the  Lord  Chancellor, 
either  sitting  alone,  or  with  the  Lords 
Justices,  or  either  of  them,  shall  be  at 
liberty,  when  it  shall  appear  to  him  under 
the  peculiar  circumstances  of  the  case  to 
be  just  and  expedient,  to  enlarge  the 
periods  hereinbefore  appointed  for  a  re- 
hearing or  an  appeal,  or  for  an  enrolment." 

By  a  decree,  made  in  July  1849,  the 
plaintiff  (the  present  Countess  of  Mor- 
nington)  was  declared  to  be  entitled  to  an 
annuity  of  1,000/.,  secured  on  her  hus- 
band's lands  in  priority  to  certain  incum- 
brancers, one  of  whom  was  Mr.  Beavan  (1). 

By  the  order  on  further  directions  before 
mentioned  the  defendant  Beavan  was  to 
be  at  liberty  to  add  his  costs  to  his  secu- 
rity. In  January  1854  the  plaintiff  ob- 
tained leave  to  enrol  the  order  of  1849 
and  that  of  1853,  although  the  limited  time 
had  expired  as  to  the  former;  but  she 
enrolled  the  decree  of  1849  only.  The 
order  of  the  17th  of  July  1855  directed 
the  carrying  on  of  the  proceedings  under 
the  order  of  1853. 

A  decree  was  subsequently,  in  Novem- 
ber 1857,  made  in  the  suit  of  Wellesleg 
V.  Momington,  and  another  in  the  suit  of 
The  Countess  of  Momington  v.  Keane  (2), 
which  were  considered  to  be  favourable  to 

(1)  Wellesley  w.  Wellesley,  10  Sim.  256;  8.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  21. 

(2)  27  Law  J.  Rep.  (n.s.)  Chanc.  791. 
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the  incnmbrancen ;  and  accordingly  Mr. 
Beavan  applied,  under  the  order  of  Janu- 
ary 1854,  to  the  Clerk  of  Enrolments,  to 
enrol  the  order  of  1853,  but  without  suc- 
cess, the  five  years  having  expired  in 
March  1858. 

The  present  application  was  made  on 
the  ground  of  the  shortness  of  the  time 
which  had  elapsed  since  the  five  years  had 
expired,  the  decree  in  The  Countess  of 
Momington  v.  Keane  having  been  made 
after  the  expiration  of  the  five  years,  and 
of  Mr.  Beavan  having  been  resident  out 
of  the  United  Kingdom  for  some  years 
past. 

Mr.  Selwyn  and  Mr,  Cole  appeared  in 
support  of  the  motion. 

Mr.  Rolt  and  Mr,  Freeling  opposed. 

The  following  cases  were  cited  :— 

Home  V.  Barton^  26  Law  J.  Rep.  (n.s.) 

Chanc.  225. 
Kay  V.  Smith,  7  De  Gex,  M.  &  6. 

888;  8.  c.   26  Law  J.  Rep.  (n.s.) 

Chanc.  186. 
Brandon  v.  Brandon,  Ibid.  865  ;  s.  c. 

25  Law  J.  Rep.  (n.s.)  Chanc.  896. 

The  Lord  Chancellor  said,  that  the 
defendant  moving  must  satisfy  him  that  it 
was  "just  and  expedient,  under  the  pecu- 
liar circumstances  of  the  case,"  that  after 
the  lapse  of  so  long  a  period  he  should  be 
allowed  to  enrol  this  decree.  The  object 
of  the  General  Order  was  to  prevent  par- 
ties firom  being  kept  in  ignorance  for  an 
unreasonable  length  of  time  whether  a 
decree  was  to  be  appealed  from  or  not. 
Although  the  Court  was  disposed  to  take 
a  lenient  view  of  circumstances  which  might 
have  prevented  an  appeal  from  being  pro- 
secuted within  five  years,  yet  after  that 
time  it  was  desirable  that  the  Order  should 
be  strictly  adhered  to.  In  the  present  case 
there  was  a  decree  affecting  Mr.  Bea van's 
interests  in  July  1849.  That  decree 
declared  the  priority  of  the  Countess  of 
Momington's  claim  over  those  of  Mr. 
Beavan  and  other  incumbrancers.  Mr. 
Beavan  might  then  have  appealed;  but 
an  order  was  obtained  by  the  Countess  for 
enrolling  the  decree  of  1 849,  and  also  the 
order  on  further  directions  in  1853,  but 
the  former  only  was  enrolled.  Mr.  Beavan, 
altkQUgh  abroad  at  the  time,  was  aware  of 


these  proceedings.  It  was  competent  to  him 
to  enrol  the  orderofl  858,  when  the  Countess 
omitted  to  do  so ;  but  he  allowed  the  five 
years  to  elapse  without  doing  anything  as 
to  this  order.  In  consequence  of  the 
decision  in  The  Countess  of  Momington  v. 
Keane,  he  now  thought  that  the  decree  of 
1 849  might  be  reversed  on  appeal  to  the 
House  of  Lords.  Such  an  appeal  would 
not,  on  account  of  the  lapse  of  time,  be 
received  by  the  Appeal  Committee  of  the 
House  of  Lords ;  but  if  Mr.  Beavan  could 
induce  this  Court  to  allow  the  decree  of 
1853,  on  further  directions,  to  be  enrolled, 
it  might  draw  down  leave  to  appeal  from 
the  former  decree.  But  would  it  be  "just 
or  expedient "  to  do  so  ?  The  order  on 
further  directions  only  carried  into  effect 
the  decree  of  1849;  and  the  Countess 
having  during  this  long  period  had  that 
decree  in  her  favour  might  have  fairly 
assumed  that  there  were  no  reasonable 
grounds  of  appeal,  and  therefore  none  to 
justify  the  present  application.  The  motion 
must  be  refused,  with  costs. 


.} 


ATKINSON  V.  SMITH. 


L.C. 

Nov.  9, 10 

Settlement — Sufficiency  of  Consideration 
'^  Bar  on  and  Feme — Mortgage  of  Wife's 
Estate — Proviso  for  Redemption. 

A,  and  his  wife,  joint  tenants  in  fee,  in 
1818  mortgaged  their  estate  to  B,  the  pro* 
uisofor  redemption  being,  that  on  payment 
of  the  mortgage^money  B»  should  re^eonvey 
to  A,  and  his  wife,  their  heirs  or  assigns^  or 
unto  such  other  person  or  persons,  tmd  for 
such  intents  and  purposes,  and  in  such  aum* 
ner  and  form  as  A,  and  his  wife,  or  ike 
survivor  of  them,  or  the  heirs  or  assigns  of 
such  survivor,  should  appoint.  In  pursuance 
of  a  covenant  in  the  mortgage-deed,  a  fine 
was  levied  by  A,  and  his  wtfcm  In  1823 
the  mortgage-money  was  repaid,  and  in  1 82  7» 
by  a  deed  reciting  these  circumstances,  B, 
by  the  direction  of  A,  and  wife,  conveyed, 
and  A,  and  wife  appointed  to  a  trustee  the 
property  to  be  held  to  the  use  of  the  wife  for 
life,  then  of  A.  for  Ufe,  and  afterwards  of 
S,  (a  daughter)  and  her  children,  ^e. 
After  the  death  of  the  wtfe,  A.  in  1854 
conveyed  the  estate  to  his  son  for  a  valuable 
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eatuideration.  Tke  ion  after  ji.^s  death  in~ 
iiUuied  a  stUi  to  set  aside  the  settlement  of 
1827  as  9oiuntary  and  void  against  himself, 
a  fmrehaser  for  value.  One  of  the  Vice 
Chancellors  made  a  decree  in  the  plaintiffs 
favour;  but,  upon  appeal, — Held,  that  a 
power  was  created  by  the  proviso  in  the 
deed  of  1818,  which  enabled  A,  and  his 
wife  effectually  to  convey  their  interests,  as 
they  did  by  the  settlement  of  1827.  without 
levying  a  fine  ;  and  thai  the  wife^s  parting 
with  her  interest  for  the  purpose  of  the  set' 
tlement  was  sufficient  to  prevent  the  settle^ 
went  being  voluntary  on  A,*s  part,  and 
accordingly  the  plaintiffs  bill  was  dismissed, 
with  costs. 

This  was  an  appeal,  by  the  defendantSi 
£nom  a  decision  of  Kindersley,  V.C.,  by 
which  a  decree  had  been  made  in  favour  of 
the  plaintiff,  under  the  following  circura- 
Btances  :— 

John  Atkinson  and  Barbara  his  wife 
were  seised  in  fee  as  joint  tenants  of 
certain  real  estate  in  Cumberland,  and, 
by  an  indenture,  dated  the  16th  of  May 
1818,  and  made  between  them  of  the  one 
part,  and  John  Brown  of  the  other  part, 
they,  in  consideration  of  170/.  paid  to 
them  by  J.  Brown,  conveyed  the  lands  to 
him  in  fee,  subject  to  a  proviso,  *'  that  if 
the  said  J.  Atkinson  and  Barbara  his  wife, 
or  either  of  them,  or  either  of  their  heirs, 
executors,  administrators  or  assigns,  should 
pay  unto  the  said  J.  Brown,  his  executors, 
administrators  or  assigns,  the  sum  of  170/. 
irith  interest,  &c.,  then  and  in  such  case 
the  said  J.  Brown,  his  heirs  and  assigns, 
should,  at  the  request  and  expense  of  the 
said  J.  Atkinson  and  Barbara  his  wife, 
their  heirs  and  assigns,  or  either  or  any  of 
them,  re-convey,  &c.,  unto  them  the  said 
J.  Atkinson  and  Barbara  his  wife,  their 
heirs  or  assigns,  or  unto  such  other  person 
or  persons,  and  for  such  intents  and  pur- 
poses, and  in  such  manner  and  form  as 
they  the  said  J.  Atkinson  and  Barbara  his 
wife,  or  the  survivor  of  them,  or  the  heirs 
or  assigns  of  such  survivor,  should  nomi- 
nate, direct  or  appoint  in  that  behalf,  free 
from  incumbrances."  In  pursuance  of  a 
covenant  contained  in  this  deed,  a  fine  was 
subsequently  levied  by  J.  Atkinson  and 
Barbara  his  wife  to  enure  to  the  uses  of 
the  deed.     In  1823  the  mortgage- money 


was  repaid  to  J.  Brown,  but  no  re-convey- 
ance was  then  taken.  By  an  indenture 
dated  the  31  st  of  December  1827i  and 
made  between  J.  Atkinson  and  Barbara 
his  wife  of  the  first  part,  J.  Brown  of 
the  second  part,  and  Joseph  Atkinsqn  (a 
trustee)  of  the  third  part,  after  reciting  the 
mortgage-deed,  and  that  the  money  had 
long  since  been  repaid,  and  that  J.  Atkin- 
son and  his  wife,  being  desirous  to  settle 
the  property  upon  the  uses  after  mentioned, 
had  requested  J.  Brown  to  join  with  them 
in  limiting  such  uses,  which  he  had  agreed 
to  do;  it  was  witnessed,  that  in  considera- 
tion of  the  170/.,  and  for  settling,  convey- 
ing and  assuring  the  premises  on  the  uses 
and  trusts  after  mentioned,  and  for  the 
nominal  consideration  from  Joseph  At- 
kinson to  Brown,  he,  J.  Brown,  at  the 
request  of  J.  Atkinson  and  Barbara  his 
wife,  bargained  and  sold,  and  J.  Atkinson 
and  Barbara  his  wife  appointed  unto  Joseph 
Atkinson  and  his  heirs,  the  premises,  to  hold 
to  him  and  his  heirs,  to  the  use  of  Barbara 
Atkinson  for  life,  without  impeachment  of 
waste,  remainder  to  trustees  to  preserve 
remainder  to  the  use  of  J.  Atkinson  for 
life,  with  divers  remainders  in  favour  of 
Agnes  Smith  (a  daughter  of  J.  Atkinson) 
and  her  children,  with  an  ultimate  remain- 
der to  Joseph  Atkinson,  the  trustee,  in  fee. 
Barbara  Atkinson  died  in  February  1838, 
and  J.  Atkinson  went  in  1853  to  reside 
with  his  son,  Solomon  Atkinson,  the  plain- 
tiff. On  the  10th  of  June  1854  J.  Atkin- 
son, by  a  deed  of  that  date,  for  the  valuable 
consideration  therein  expressed,  conveyed 
the  property  to  the  plaintiff  in  fee.  In 
January  1857  J.  Atkinson  died,  and  after- 
wards Agnes  Smith,  the  tenant  for  life 
under  the  settlement  of  1 827>  brought  an 
action  of  ejectment,  and  the  present  suit 
was  instituted  by  the  plaintiff  to  restrain 
this  action,  and  to  have  the  indenture  of 
the  31st  of  December  1827  delivered  up 
as  voluntary,  and  therefore,  under  13  Eliz. 
c.  5,  void  as  against  himself,  a  purchaser 
for  value.  The  cause  coming  on  to  be 
heard,  before  Kindersley,  V.C.,  on  the  3rd 
of  July,  his  Honour  made  a  decree  in 
favour  of  the  plaintiff  (1),  and  the  defen- 
dants now  appealed. 

(1)  The  following  ia  the  judgment  of  Kindersley, 
y.C. — His  Honour  taid  that  the  plaintiff  was  enti- 
tled to  the  relief  which  he  saked.    Where  a  pur- 
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Mr.  Solomon  Atkinson,  the  plaintiff, 
appeared  in  person,  and  contended  that  the 
operation  of  the  fine  was  exhausted  in  the 
mortgage  to  Brown,  and  that  to  pass  Mrs. 
Atkinson's  estate  upon  that  mortgage  being 
satisfied,  another  fine  was  necessary.    The 

chaser  came  to  this  Court  to  set  aside  a  voluntary 
iostrument,  although  perfectly  cognisant  that  the 
object  of  the  purchase  was  to  defeat  such  instrument, 
still  the  law  was  that  he  was  entitled  to  set  it  aside, 
being  a  purchaser  for  value,  aqd  the  Court  must 
not  be  influenced  by  any  reluctance  on  other 
grounds  in  giving  such  relief.  It  was  quite  clear 
that,  so  far  as  related  to  the  question,  whether  any 
consideration  passed  to  the  parties  who  made  the 
settlement  from  those  for  whose  benefit  it  was  made, 
Agnes  Smith  and  her  children,  no  consideration 
whatever,  pecuniarily  speaking,  passed.  The  ques- 
tion was,  whether,  on  the  face  of  the  deed  itself, 
having  regard  to  the  rights  of  the  parties,  Atkin- 
son or  the  trustee,  had  any  valuable,  not  necessarily 
Pecuniary,  consideration  from  Mrs.  Atkinson? 
f  at  that  time  an  estate  in  fee  was  vested  in  Mr. 
and  Mrs.  Atkinson  as  joint  tenants,  whether  such 
estate  was  legal  or  equitable,  Mrs.  Atkinson,  being 
a  feme  covert,  could  not  part  with  her  interest, 
except  by  means  of  a  fine  levied  of  the  equity  of 
redemption  vested  in  her  and  her  husband.  If 
Mrs.  Atkinson  did  not  part  with  any  interest  by 
that  deed,  of  course,  John  Atkinson  received  no 
consideration  for  parting  with  his,  because  the 
only  contention  to  shew  consideration  was  that 
Mr.  and  Mrs.  Atkinson  were  joint  tenants  in  equity, 
the  efl^ect  of  that  being  that  there  was  a  contingent 
remainder  to  the  survivor  in  fee ;  that  John  Atkin- 
son parted  with  his  interest  in  favour  of  the  settle- 
ment, in  consideration  of  Mrs.  Atkinson  also  part- 
ing with  hers,  each  having  an  interest  in  having  it 
so  conveyed;  and,  therefore,  if  that  was  a  parting 
with  his  and  her  interest,  then  there  was  a  consi- 
deration to  support  the  deed.  If  there  was  such 
a  consideration,  it  must  have  been  because  Mrs. 
Atkinson,  by  the  deed,  parted  with  her  interest. 
That  she  could  not  do,  except,  as  was  said  before, 
by  levying  a  fine;  and  that  not  having  been  done, 
the  defendants  argued  that  if  the  interest,  as  an 
estate  or  interest  in  land,  could  not  be  parted  with, 
without  a  fine,  yet  Mrs.  Atkinson  was  donee  of  a 
power  of  appointment  which  a  married  woman 
could  exercise  without  a  fine.  It  was  likewise 
urged  that  the  original  fine  supported  both  deeds  ; 
but  that  was  not  so,  it  operated  only  to  convey  the 
legal  estate  to  the  mortgagee.  If,  then,  there  was 
such  a  power,  the  defendants*  case  would  be  esta- 
blished, and  the  question  really  was,  whether,  under 
the  proviso  in  the  mortgage- deed  any  such  power 
as  above  referred  to  was  created  7  It  was  a  rule 
well  established,  that  where  a  wife's  estate,  or  an 
estate  in  which  she  had  a  vested  interest,  was 
parted  with  to  a  mortgagee,  in  order  that  her  hus- 
band might  raise  money,  in  whatever  form  the 
equity  of  redemption  was  reserved  it  would  not 
affect,  beyond  the  mere  purpose  of  the  mortgage, 
the  interest  of  the  wife,  unless  a  clear  intention 
-could  be  found  so  to  affect  the  interest  ultra  the 
mortgage.     In  the  absence  of  an  indication  of  in- 


terms  of  the  mortgage  to  Brown  gave  no 
indication  of  an  intention  to  alter  the  wife's 
previous  estate,  which  would  be  necessary 
in  order  to  effect  such  alteration. — 

Heather  v.  O^Neill,  27  Law  J.  Rep. 
(n.s.)  Chanc.  512. 

tention,  it  was  always  presumed  that  the  only 
reason  for  the  wife  joining  was  to  enable  the  hus- 
band to  make  a  valid  mortgage  and  raise  the  money, 
and  the  mere  reservation  of  the  equity  of  redemp- 
tion, unless  in  a  form  indicating  most  clearly  an 
intention  to  alter  the  settlement  of  the  estate  ultra 
the  mortgage,  had  no  such  effect.  Whatever  might 
be  the  effect  of  Anson  v.  Lee,  it  was  not  that  the 
Judge  meant  to  dispute  this  rule,  although  he 
might  have  erred  in  its  application.  Before  the 
mortgage  Mrs.  Atkinson  was  joint  tenant  with  her 
husband  in  fee;  at  all  events,  there  was  a  joint 
estate  for  life,  with  a  contingent  remainder  to  the 
survivor.  Her  interest  was  of  such  a  character 
that  before  the  abolition  of  fines,  she  was  protected 
by  law  from  parting  with  it,  except  by  a  fine,  or 
since  that  period  by  a  deed  acknowledged,  and  by 
examination  apart  from  her  husband,  not  only  to 
ascertain  that  she  knew  what  she  was  doing,  but  that 
she  did  it  voluntarily.  It  was  not  like  the  case  of 
an  adult  male,  for  there  was  the  additional  proteo- 
tion  which  the  law  threw  around  a  married  woman. 
Suppose  the  words  of  the  proviso  created  a  power, 
were  they  sufficient  in  the  absence  of  indication  of 
intention  to  alter  the  position  of  the  wife  to  her 
detriment  ?  For,  if  they  were,  she  became  enabled 
to  act  without  that  protection  which  she  would 
otherwise  have  against  the  undue  influence  of  her 
husband ;  so  that  she  might  execute  a  deed  without 
fine  or  acknowledgment.  On  theprincipleof  Jackson 
V.  Innes,  in  the  absence  of  a  clear  indication  of 
intention  to  alter  the  wife^s  position  (and  here  none 
such  could  be  found  on  the  face  of  the  deed,  either 
by  recital  or  otherwise),  no  power  would  be  created, 
and  the  obligation  of  Brown  to  re- convey  was 
nothing  more  than  leaving  the  estate  in  Mr.  and 
Mrs.  Atkinson,  as  it  was  before  the  mortgage,  that 
was  a  joint-tenancy  in  fee.  The  simplest  mode  of 
creating  a  power,  had  that  been  intended,  would 
have  been  to  direct,  when  the  money  was  paid  off, 
that  the  mortgagee  should  re>convey  to  such  uses 
as  Mr.  and  Mrs.  Atkinson  should  appoint,  and  in 
default  to  them  in  fee.  Supposing  Brown  had 
called  in  the  mortgage-money,  and  the  mortgagors 
could  not  pay  it,  they  would  have  obtained  the 
money  from  another  person,  and  transferred  the 
security;  but  he  might  have  objected  to  re-convey 
to  a  third  party,  as  would  have  been  his  clear  right, 
except  for  the  words  here  inserted,  which  would 
operate  to  enable  such  a  re-conveyance,  without  the 
intention  to  create  a  power.  On  the  whole,  there- 
fore, it  could  not  be  considered  that  there  had  been 
an  intention  to  create  a  power,  and  it  would  alter 
Mrs.  Atkinson's  estate  to  her  detriment  so  to  hold. 
There  was,  then,  such  an  estate  as  Mrs.  Atkinson 
could  not  part  with  without  a  fine,  and  the  volun- 
tary deed,  so  far  as  she  was  concerned,  had  no 
operation  ;  she  passed  nothing,  and  had  she  sur- 
vived her  husband,  would  have  been  entitled  to 
say,  by  virtue  of  the  contingent  remainder  becom- 
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It  was  distinctly  admitted,  by  the  plaintiff, 
that  the  words  in  the  proviso  were  sufficient 
to  create  a  power,  although  they  differed 
from  the  usual  form.  That  being  so,  it 
was  contended  by  the  plaintiff,  that  no 
power  was  actually  created,  although  the 
words  used  might  have  been  sufficient, 
because  there  was  no  intention  that  such 
a  power  should  be  created ;  and  he  cited 
a  number  of  authorities,  from  Ruscombe  v. 
Hare  down  to  the  recent  case  of  Heather 
V.  O^Neillf  to  establish  the  proposition, 
that  where  there  is  a  mortgage  of  a  wife's 
interest,  with  a  proviso  for  redemption, 
reserving  uses  different  from  those  in  the 
original  settlement,  unless  the  terms  in 
the  proviso  manifestly  shewed  an  intention 
that  the  old  uses  should  be  altered,  no 
change  was  effected.  Indeed,  Mr.  Atkin- 
son strongly  urged  that  it  was  not  enough 
that  such  intention  to  alter  the  uses  should 
be  apparent  in  the  proviso  itself,  but  that 
it  should  also  appear  aliunde  from  some 
recital  or  declaration.  Reliance  was  placed 
upon  certain  expressions  of  Lord  Eldon 
in  Jackson  v.  Innes ;  but  whatever  opinion 
Lord  Eldon  might  have  entertained  at 
first  (9)  as  to  the  mode  in  which  such 
intention  should  be  manifested,  he  changed 
his  opinion  on  the  subject,  and  placed  the 
matter  on  the  footing  which  had  ever  since 
been  followed.  Lord  Eldon  said  (10),  *<The 
judgment  of  this  House  will  remove  a 
difficulty  which  I  know  is  floating  in  the 
minds  of  many  persons.  I  conceive  it  to 
have  been  the  opinion  of  Lord  Thurlow, 
that  in  order  to  dispose  of  the  equity  of 
redemption  of  the  wife  in  an  estate,  it  was 
absolutely  necessary  there  should  be  in 
the  recitals  of  the  instrument  some  ex- 
pression that  the  parties  meant  it  so ;  that 
it  was  not  enough  to  collect  the  intention 
from  the  limitations  ;  but  that  there  must 
be  something  more  upon  the  face  of  the 
deed  to  lead  the  wife  to  understand  what 
those  limitations  were.  It  does,  however, 
occur  to  me,  on  looking  into  the  cases 
which  have  been  referred  to,  that  such  a 
proposition  cannot  be  supported,  and  there- 
fore I  am  of  opinion  that  the  decree  must 
be  reversed." 

The  whole  effect  of  that  decision  was 


(9)  leVes.  356. 

(10)  1  Bligh,  185. 


to  leave  it  open  as  to  the  question  of  in- 
tention, but  at  the  same  time  to  shew  that 
the  intention  to  alter  may  be  manifested 
by  the  language  of  the  proviso  itself,  and 
that  there  was  no  necessity  for  an  express 
declaration  or  a  recital  to  that  effect.  It 
would  be  found  that  all  the  cases  referred 
to  in  the  argument  which  adverted  to  the 
question  of  intention  were  decided  on  the 
particular  circumstances  of  intention  indi- 
cated in  those  cases.  But,  in  fact,  all  those 
cases  had  no  direct  or  indirect  bearing 
on  the  present,  because  in  them  the  ques- 
tion was,  whether  the  change  of  the  limita- 
tions indicated  any  change  of  intention, 
but  here  there  was,  in  fact,  no  change  of 
limitations.  The  only  circumstance  here 
was,  that  in  the  proviso  a  new  quality  was 
annexed  to  the  wife's  estate,  by  which  she 
acquired  a  greater  facility  to  dispose  of 
it.  The  question,  therefore,  was,  not 
whether  on  the  face  of  the  proviso  any 
indication  of  intention  to  change  the 
limitations  was  to  be  found,  but  whether 
the  wife,  speaking  by  the  fine,  had  chosen 
to  secure  to  herself  what  might  be  con- 
sidered an  advantage,  viz.,  that  which 
would  enable  her  to  concur  with  her  hus- 
band in  the  disposition  of  the  property.  The 
plaintiff  asserted  that,  inasmuch  as  there 
was  no  change  in  the  limitations,  the  crea- 
tion of  this  power  was  utterly  nugatory, 
because  it  was  involved  in  the  interest  to 
be  re-conveyed  by  the  mortgagee  to  At- 
kinson and  his  wife,  and  for  that  pur- 
pose he  cited  Wagstaff  v.  Wagstaff,  But 
that  was  no  authority  for  the  principle 
contended  for.  If  a  man  conveyed  an 
estate  to  A.  and  B.  in  fee,  with  power  to 
appoint,  the  latter  was  involved  in  the  fee 
which  was  conveyed.  That,  however,  was 
different  from  a  re -conveyance  to  husband 
and  wife  with  a  power  in  them  to  appoint 
to  other  persons,  as  that  power  was  some- 
thing ultra  the  fee,  and  annexed  a  quality 
to  the  estate  which  it  did  not  before  pos- 
sess, and  thereby  enabled  the  wife  to  deal 
with  her  interest  in  the  property,  not  by 
means  of  a  fine,  as  otherwise  she  must  have 
done.  It  was  said  by  the  plaintiff,  that  an 
explanation  could  be  given  for  these  words 
of  the  proviso,  because  without  them  the 
mortgagee  would  not  be  bound  to  re-convey 
except  to  the  mortgagor.  But  that  told 
strongly  against  the  plaintiff.     In  many 
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of  the  cases  the  ground  upon  which  it  was 
contended  that  there  was  no  change  of 
limitations  was  hecause  expressions  had 
heen  used  through  mistake  or  inadvertence. 
If,  however,  the  plaintiff 's  explanation  were 
correct,  it  appeared  that  these  words  were 
introduced,  not  hy  mistake,  hut  with  the 
intention  of  accomplishing  a  particular 
object.  If,  then,  the  words  had  a  design 
and  object,  and  the  intention  could  be  col- 
lected from  the  proviso  without  going  be- 
yond it,  then  it  at  once  appeared  that  there 
was  a  direct  intention  that  these  words 
should  form  part  of  the  proviso  for  redemp- 
tion, and  it  was  admitted  that  the  words 
were  sufficient  to  create  a  power  in  tlie 
husband  and  wife.  If  that  was  clear,  why 
was  the  Court  to  deny  to  the  wife  the 
right  to  create  such  a  power,  and  to  give 
to  herself  a  benefit,  the  facility  of  trans- 
ferring her  interest  without  a  fine?  It 
was  said  that  it  was  to  the  prejudice  of 
the  wife  (taking  away  the  protection  which 
the  law  gave  her,  guarding  her  against 
tlie  husband's  influence)  to  allow  these 
words  thus  to  operate.-  But  it  was  no 
part  of  the  office  of  this  Court  to  force 
upon  the  wife  any  protection  which  she 
deliberately  refused.  If  a  husband  sought 
to  obtain  possession  of  his  wife's  property 
the  Court  would  not  give  him  its  assist- 
ance without  a  proper  settlement  being 
made  upon  the  wife;  but  however  strongly 
the  Court  considered  her  entitled  to  such 
a  settlement,  the  Court  would  not  force 
one  upon  her,  if  she  refused.  His  Lord- 
ship, therefore,  did  not  follow  the  argument 
that  the  Court  was  bound  to  interpret  this 
proviso  in  a  particular  way  by  reason  of 
the  supposed  protection  which  ought  to 
be  given  to  the  wife.  But  it  was  said 
that  this  power  had  no  effect  whatever 
upon  the  equitable  interests  of  the  husband 
and  wife,  and  that  it  was  a  mere  power  to 
enable  them  to  direct  the  mortgagee  to 
convey  the  legal  estate  to  such  persons 
as  they  should  appoint.  Undoubtedly  the 
words  were  *'to  such  persons,"  and  not 
"  to  such  uses"  ;  but  there  was  no  doubt 
as  to  the  intention  of  the  parties  in  the 
terms  they  had  used.  That  intention 
clearly  was  to  enable  Atkinson  and  his 
wife  to  direct  the  mortgagee  to  clothe  with 
the  legal  estate  any  re-settlement  that  they 
might  desire  to  make  at  any  future  time. 


That  intention  being  clear,  the  Court  was 
at  liberty  to  construe  the  power  so  as  to 
render  the  deed  of  1827  operative.  If  that 
were  so,  there  was  an  end  of  the  whole 
question,  because  if  the  deed  of  1827  was 
an  exercise  of  the  power  given  by  the  deed 
of  181 8  it  ceased  to  be  voluntary ;  as  there 
was  a  consideration  moving  from  the  wife 
to  her  husband,  by  which  she  parted  with 
her  interest  for  the  purpose  of  the  settle- 
ment, which  was  quite  sufficient  to  prevent 
the  deed  from  being  voluntary  within  the 
meaning  of  the  statute.  His  Lordship 
differed  from  the  Vice  Chancellor  with 
reluctance,  but  he  had  considered  the  case 
very  carefully,  and  his  opinion  upon  it 
was  perfectly  clear.  The  result  therefore 
was  that  the  plaintiff's  bill  must  be  dis- 
missed, with  costs. 


Lords  Justices.  "I 
Nov.  5,  10.   J     ^" 


re  HART  8  TRUSTS. 


Will — Constrvetion — Legacy  payable  out 
of  the  Proceeds  of  Land — Vesting, 

A  testator  devised  his  real  estate  to  frus- 
tees  upon  trust  for  one  for  life,  and  after" 
wards  upon  trust  to  sell  and  hold  the  proceeds 
of  the  sale  and  the  rents  in  the  mean  time  in 
trust  to  pay  H,  A.  D.  the  sum  of  500/.  ster-^ 
ling  when  she  should  attain  the  age  of  twenty  ^ 
five  years.  He  then  directed  that  the  *'  said 
legacy'*  should  carry  interest  from  the  time 
of  the  death  of  the  tenant  for  life,  such 
interest  to  Ife  paid  in  and  towards  the  maiu" 
tenanccy  education,  and  support  ofH.  A,  2>, 
until  she  should  attain  the  age  of  twenty^ 
five  years.  He  then  directed  that,  suhject 
as  aforesaid,  the  said  trust  monies  should 
remain,  and  he  in  trust  for  certain  parties. 
One  of  the  Vice  Chancellors,  on  the  autho" 
rity  of  Batsford  v.  Kebbell  (1)  and  Watson 
V,  Hayes  (2),  decided  that  the  legacy  was 
contingent,  and  that,  as  the  legatee  did  not 
attain  twenty^five,  the  5001,  belonged  to  the 
residuary  legatees  of  the  testator;  but,  upon 
appeal,-^}!  eld,  reversing  his  Honour* s  rfe- 
cision,  that  as  the  direction  for  sale  was 
absolute  in  every  event,  and  as  the  legatee 

(1)  8  Ves.  863. 

(2)  5  Myl.  &  Cr.  125  ;  s.  c.  9  Law  J.  Rep.  (n.s) 
Chanc.  49. 
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survived  the  tenant  for  life,  the  legacy  vested 
absolutely  in  her. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart,  pronounced  upon 
the  petition  of  Mr.  George  Block,  the  ad- 
ministrator of  the  estate  and  effects  of  his 
deceased  wife,  Harriet  Ann,  praying  the 
payment  out  to  him  of  stock  produced  by 
the  investment  of  500/.,  paid  into  court 
by  trustees  in  respect  of  a  legacy  given 
by  the  will  of  William  Hart,  deceased, 
to  the  petitioner's  wife,  late  Harriet  Ann 
Dale.  The  facts  were,  that  William  Hart, 
the  testator,  by  his  will,  dated  the  Idth 
of  November  1849,  after  appointing  two 
persons  his  executors,  gave  and  devised  to 
his  mother,  Maria  Hart,  all  and  singular 
his  messuages,  lands,  tenements  and  here- 
ditaments, to  hold  to  her  and  her  assigns 
for  her  life,  and  from  and  immediately  after 
her  decease,  he  gave  and  devised  the  same 
in  trust  for  sale.  The  testator  directed 
that  his  trustees  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor, 
*'  should  stand  possessed  of  all  monies  to 
arise  from  the  sale  of  his  said  heredita- 
ments, and  the  rents  and  profits  thereof 
until  sale,"  upon  trust,  after  paying  the 
expenses  attending  such  sale,  *'  to  pay  to 
his  natural  daughter,  Harriet  Ann  Dale, 
the  sum  of  500/.  sterling  when  she  should 
attain  the  age  of  twenty-five  years."  And 
the  testator  directed  that  the  said  legacy 
"  should  carry  interest  from  the  time  of 
his  said  mother's  decease,  which  interest 
should  be  paid  in  and  towards  the  mainte- 
nance, education  and  support  of  his  said 
natural  daughter  until  she  should  attain 
the  age  of  twenty-five  years."  The  testator 
then  bequeathed  several  legacies,  and, 
"  subject  as  aforesaid,"  he  directed  "  that 
the  said  trust  monies  should  remain  and  be 
in  trust  for  all  and  every  the  children  and 
child  of  his  cousin,  the  widow  of  the  late 
Ralph  Johnson,  who  should  be  living  at 
the  decease  of  his  said  mother,  and  be  paid 
to  them  when  and  as  they  should  severally 
and  respectively  attain  the  age  of  twenty- 
one  years,  in  equal  shares,  as  tenants  in 
common,  the  interest  in  the  mean  time  to 
be  applied  for  and  towards  their  respective 
maintenance,  education  and  support." 
The  testator  then  bequeathed  his  personal 
estate  to  his  trustees  upon  trust  to  convert 


into  money,  and  thereout  to  pay  debts  and 
certain  legacies  ;  and  as  to  the  residue 
upon  trust  to  invest  the  same,  and  out  of 
the  interest  and  dividends  thereof  to  pay 
an  annuity  to  Hannah  Groom  during  her 
life,  and  to  pay  the  residue  of  such  interest 
and  dividends  unto  his  brother  during 
her  life,  and  from  and  after  their  deaths 
the  trust  monies  were  to  remain  and  be 
upon  the  like  trusts  in  favour  of  the 
children  of  his  cousin,  the  widow  of  the 
late  Ralph  Johnson,  as  were  mentioned 
and  expressed  of  and  concerning  the  re- 
sidue of  the  monies  to  arise  from  his  real 
estate. 

The  testator  died  on  the  1 4th  of  Novem- 
ber 1849.  His  mother,  Maria  Hart,  died 
in  1850.  Harriet  Ann  Dale  attained 
twenty-one  in  the  month  of  February  1855; 
on  the  25th  of  October  1855  she  married 
the  petitioner,  George  Block,  and  in  Sep- 
tember 1857  she  died.  After  the  death  of 
Mrs.  Hart  the  trustees  sold  the  real  estate, 
and  out  of  the  produce  they  set  apart  the 
sum  of  500/.  to  answer  the  legacy,  which 
sum  was  invested  by  them  on  mortgage  at 
4/.  per  cent.,  and  the  interest  paid  to  Har- 
riett Ann  Block  during  her  life.  After  her 
death  the  mortgage-money  was  called  in, 
and  this  sum,  with  interest  which  since 
accrued,  was  paid  by  the  trustees  into  court 
under  the  Trustees'  Relief  Act,  10  &  11 
Vict.  c.  96. 

On  the  24th  of  July  the  petition  was 
heard,  before  Vice  Chancellor  Stuart,  and 
the  question  argued  was,  whether  the  gift 
of  500/.  to  Harriet  Ann  Dale  was  contin- 
gent on  her  attaining  twenty-five  years,  or 
whether  it  had  vested,  although  she  died 
under  that  age,  or,  in  other  words,  whether 
the  money  paid  into  court  belonged  to  her 
husband  and  administrator,  or  had  fallen 
into  the  residue  of  the  testator's  estate. 
His  Honour  reserved  judgment;  and  on 
the  26th  of  the  same  month  held,  that  the 
legacy  was  contingent,  and  that  the  legatee 
having  died  under  twenty-five  years  of 
age,  the  money  belonged  to  the  residuary 
legatees  (3).  From  this  decision  the  ad- 
ministrator appealed. 

( 1 )  The  Vice  Chancellor  gave  the  following  judg- 
ment:  — "  There  is  no  doubt  of  the  difficulty  of  cases 
of  this  kind,  and  this  is  perhaps  as  difficult  a  case 
as  any.    The  difficulty  arises  from  this,  that  in 
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Mr.  Malins  and  Mr.  W.  D.  Evam^  for 
the  appellant,  argued  that  where  a  legacy 
wai  given  and  the  interest  of  the  legacy 
in  the  mean  time  for  maintenance,  the 
legacy  was  vested,  and  that  the  decision 

Hanson  v.  Graham,  and  in  Vawdry  v,  Geddes  (1), 
and  eyen  in  Watson  v.  Hayes,  which  is  the  latest 
case  of  Talue,  there  are  expressions  to  be  found 
which  greatly  favoar  the  argument  addressed  to  the 
Court  to  indnce  the  Court  to  hold  that  this  was  a 
vested  legacy,  although  the  legatee  died  before  the 
time  when  the  testator  directed  that  the  legacy 
should  be  paid.  It  is  the  duty  of  the  Court  un- 
questionably, where  a  doubt  occurs  as  to  whether 
any  interest  given  by  a  will  or  deed  be  vested  or 
contingent,  to  endeavoor  to  solve  that  doubt  in 
favour  of  the  vesting  of  the  legacy.  But  it  is  still 
more  the  duty  of  the  Court  not  to  disturb  authorities 
which  have  been  recognized  as  binding  authorities, 
and  which  have  governed  the  decisions  of  the  greatest 
Judges  that  ever  sat  in  this  court.  The  latest  im- 
portant  aathority  cited  in  this  case  is  Watson  v. 
Hayes,  decided  by  Lord  Cottenham,  npon  a  review 
of  all  the  cases;  and  he  takes  care  there  to  state 
that  hia  decision  was  governed  by  the  decision  of 
the  case  of  Batsford  v.  Kebbell.  The  case  of  Bats- 
ford  9.  Kebbell,  to  my  mind,  it  is  impossible  to 
distinguish  from  the  present  case.  If  any  distinc- 
tion exists,  the  language  and  terms  of  the  gift  in 
Batsford  v.  Kebbell  were  more  favourable  to  the 
vesting  of  the  legacy  than  in  the  present  case. 
Watson  9.  Hayes  is  valuable,  and  for  this— that  it 
points  out  the  importance  of  the  Court  directing  its 
attention  to  this  circumstance,  whether,  when  there 
is  a  gift  of  a  legacy  payable  when  the  legatee  attains 
a  certain  age,  without  any  words  of  gift  as  separated 
from  the  time  of  payment,  there  be  a  distinction 
between  the  gift  of  the  capital  of  the  legacy  and 
the  gift  of  interest  or  dividends  for  maintenance  in 
the  mean  time.  In  Watson  o.  Hayes,  what  Lord 
Cottenham  says  is  this:  'When  maintenance  is 
given,  questions  arise  whether  it  be  a  distinct  gift, 
or  merely  a  direction  as  to  the  application  of  the 
interest :  and  if  it  be  a  distinct  gift,  it  has  no  effect 
npon  the  qoeation  of  the  vesting  of  the  legacy.*  He 
says  that  before  addressing  himself  to  the  case  of 
Batsford  9.  Kebbell,  which  is  the  governing  case 
as  applicable  to  the  present  The  principle  which 
governed  the  case  of  Batsford  v.  Kebbell  was  con- 
sidered by  Sir  Wm.  Grant  in  deciding  the  case  of 
Hanson  v.  Graham — which  Mr.  Malins  implores 
me  not  to  overrule  in  this  caae,  and  which  certainly 
if  I  had  the  presumption  to  attempt  to  overrule,  I 
should  think  myself  a  very  absurd  person.  Hanson 
9.  Graham  was  decided  by  Sir  Wm.  Grant ;  and  Sir 
Wm.  Grant  again,  in  Leake  v.  Robinson,  in  per- 
haps the  most  elaborate  judgment  he  ever  delivered, 
recurs  to  this  question ;  and  I  intend  to  decide 
this  case  npon  those  clear  and  distinct  principles 
enunciated  by  SirWm.  Grant  more  clearly,  I  think, 
in  the  caae  of  Leake  v.  Robinson  than  in  Hanson  v. 
Graham.  The  great  argpiment  in  support  of  the 
vesting  of  this  legacy  depends  upon  a  distinction 

(1)  1   Russ.  &  M.  203;  s.  c.  8  Law  J.  Rep. 
(■.s.)  Chanc.  63. 
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of  the  Court  below  was  erroneous,  for  it 
was  plain  that  the  legacy  was  vested,  the 
only  possible  question  being  whether  it 
vested  on  the  death  of  the  testator,  or  on 
tlie  death  of  the  tenant  for  life,  Mrs.  Hart. 

taken  between  a  gift  for  maintenance  in  the  mean 
time  and  a  gift  of  the  whole  interest  in  the  mean 
time.     In  Batsford  v.  Kebbell  the  language  was 
neither  to  give  maintenance  nor  to  give  interest,  for 
it  was  what  was  equivalent  to  the  gift  of  interest :  it 
was  a  durection  and  a  trust  to  pay  the  whole  divi. 
dends  to  the  legatee  till  the  particular  age  was 
attained,  and  when  the  age  was  attained  to  transfer 
the  principal  stock  to  the  legatee.    So  far  from  Sir 
Wm.  Grant  making  any  difference  upon  the  ques- 
tion  of  dividends,  £stween  dividends  and  interest, 
when  he  speaks  in  Leake  v.  Robinson  of  the  case  of 
Batsford  v.  Kebbell,  he  says  there  that  the  case  of 
Batsford  v.  Kebbell  was  more  favourable  to  the 
legatee,  for  the  interest  of  the  fund  was  given  to  him 
absolutely  till  he  should  atuin  the  age  of  thirty- 
two  ;  therefore  Sir  Wm.  Grant  considered  the  gift 
of  ail  the  dividends  of  the  fund  and  all  the  interest 
of  the  fund  in  Uie  mean  time  as  meaning  the  same 
thing,  and  treating  Batsford  v.  Kebbell  as  a  case  in 
which  the  whole  interest  of  the  fund  was  given 
absolutely  to  the  legatee  till  he  should  attain  the 
age  of  thirty-two,  at  which  time  all  the  principal 
was  to  be  transferred  for  his  use.     He  quoted  the 
words  of  Lord  Rosslyn,  who  says:  'There  is  no 
gift  but  in  the  direction  for  payment ;  and  the  direc- 
tion for  payment  attaches  only  npon  a  person  of  the 
age   of  thirty-two.      Therefore  he  does   not  fall 
within  the  description*;  but  Sir  W.  Grant  does  not 
notice  what  Lord  Cottenham  took  the  pains  to  notice, 
and  that  was,  that  Lord  Rosslyn,  in  Batoford  v. 
Kebbell,  treated  the  gift  of  the  dividends  and  the 
gift  of  the  capital  as  two  separate  legacies.  If  there 
are  two  distinct  gifts  to  the  same  person,  the  doty 
of  the  Court  is  to  attend  to  the  language  of  each  of 
the  gifts,  and  to  give  effect  to  the  intention  of  the 
tesUtor  in  regard  to  both.  If  they  are  distinct  gifts, 
little  aid  could  be  expected  from  the  gift  of  the 
interest  or  dividends,  as  assisting  the  construction 
upon  the  question  of  vesting ;  and  so  it  was  held  by 
Lord  Cottenham  in  the  case  of  WaUon  v.  Hayes. 
Here  there  seems  to  me  to  be  what  occurred  in  Bats- 
ford V.  Kebbell,  that  is,  two  distinct  subject-matters 
of  gift  in  favour  of  the  legatee.    The  first  is  to  pay 
500/.  to  the  legatee  when  she  shall  atUin  twenty- 
five,  and  then,  beginning  with  new  worda,  he  says : 
'And  I  direct  that  the  said  legacy  shall  carry  in- 
terest from  the  time  of  my  mother's  death,  which 
interest  shall  be  paid  in  and  towards  the  mainte- 
nance, education  and  support  of  my  said  natural 
daughter  until  she  shall  atUin  the  age  of  twenty-five 
vears.'     If  in  Batsford  v.  Kebbell  the  gift  of  the 
dividends  and  the  gift  of  the  capital  were  held  to  be 
two  separate  legacies,  and  therefore  in  that  view  not 
to  affect  the  question — the  gift  of  the  dividends  not 
to  affect  the  question  of  the  vesting  of  the  interest-— 
much  more  must  it  be  taken  to  be  a  distinct  gift 
when  the  first  gift,  as  in  BaUford  v.  Kebbell,  is  a 
gift  where  the  legatee  cannot  be  entitled  until  the 
description  is  ascertained.    Therefore  I  am  bouisd 
to  adhere  to  the  case  of  Batsford  v.  Kebbell,  which 
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On  the  latter  point  the  case  of  Vavodry  v. 
Geddes  (4)  was  cited,  and  on  the  former 
the  following  cases  were  relied  on  : — 

Hanson  v.  Graham,  6  Ves.  239. 

Harrison  v.  Naylor,  2  Cox,  247;  s.  c. 
3  Bro.  C.C.  108. 

Leake  v.  Robinson,  2  Mer.  363. 
And  it  was  argued  that  the  present  case 
was  distinguishable  from  Leake  v.  Robin- 
son :  that  here  there  was  not  only  a  gift 
over,  but  a  gift  over  of  the  whole  interest. 
Mr,  Bacon  and  Mr,  Souihgate,  for  the 
children  of  the  residuary  legatee,  contended 
that  this  being  a  legacy  payable  out  of 
real  estate,  the  rules  applicable  to  real 
estate  must  determine  the  case.  According 
to  those  rules,  the  legacy  was  plainly  con- 
tingent on  the  legatee  attaining  the  age  of 
twenty-five  years.— 

Carter  v.  Bletsoe,  2  Vem.  617 ;  s.  c. 
Free,  in  Chanc.  267* 

Prowse  v.  Abingdon,  1  Atk.  482. 

Gatffler  v.  Sianderwick,  2  Cox,  16. 

Harrison  v.  Nayhr, 

Batsford  v.  Kebbell,  3  Ves.  363. 

Pearce  v.  Lomans,  Ibid.  135. 

Leake  v.  Robinson, 

Phipps  V.  Lord  Mulgrave,  3  Ves.  613. 

Taylor  v.  Bacon,  8  Sim.   100  ;    and 
1  Spence's  Equity,  524. 

Watson  y.  Hayes,  5  Myl.  &  Cr.  125  ; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc. 
49. 
They  contended  that  the  case  now  before 
the  Court  was  in  effect  decided  by  BatS" 
ford  V.  Kebbell,  and  urged  that  there  was  a 
total  absence  of  authority  to  shew  that  the 
gift  of  the  interest  of  a  legacy  operated  to 
▼est  the  legacy,  while  the  cases  of  Carter 
V.  Bletsoe  and  Gawler  v.  Standerwick 
proved  that  if  the  legacy  were  payable  out 

was  considered  by  Sir  W.  Grant  as  not  inconsistent 
with  Hanson  v.  Graham,  but  as  consistent  with  it, 
and  which  was  affirmed  by  Lord  Cottenham,  as 

foverning  his  decision  in  the  case  of  Watson  v. 
[ayes.  It  is  with  great  regret  that  I  feel  bound  to 
hold,  in  this  case,  that  the  legacy  did  not  vest.  At 
the  same  time  I  have  come  to  the  conclusion  with 
a  full  sense  of  the  difficulty  of  the  question — a  sense 
increased  by  this,  that  Sir  Lancelot  Shadwell,  in 
the  case  of  Watson  v,  Hayes,  held  that  the  gift  was 
the  gift  of  a  vested  interest,  whereas  Lord  Cotten- 
ham directly  overruled  that,  as  some  other  Judge 
may  overrule  the  decision  at  which  I  find  myself 
called  upon  to  arrive  in  this  case." 

(4)  1   Russ.  &  M.  203 ;   s.  c.  8  Law  J.  Rep. 
Chanc  63. 


of  real  estate,  such  a  fact  had  a  contrary 
effect.  Lord  Cottenham,  in  Watson  v. 
Hayes,  considered  that  the  proceeds  of 
real  estate  were  real  estate. 

Mr,  Roxburgh  appeared  for  the  Irustees. 
Mr,    Malins,   in   reply,   said  that   the 
manifest  intention  of  the  testator  was  to 
give  the  whole  interest  in  the  5001.  to  the 
legatee,  and  not  to  benefit  the  residuary 
legatee  out  of  the  legacy,  or  any  part  of 
it.     He  cited  the  additional  cases  of — 
Fonereau  v.  Fonereau,  3  Atk.  645. 
Saunders  v.  Vautier,  Cr.  &  Ph.  240  ; 
8.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 
354. 

Nov.  10. — Lord  Justice  Knight  Bruce. 
—The  order  to  be  made  by  us  on  this  petition 
depends  upon  the  construction  of  the  will 
of  W.  Hart,  so  far  as  the  gift  of  500/.  con- 
tained in  it  in  favour,  absolute  or  contin- 
gent, of  Harriet  Ann  Dale,  the  petitioner's 
late  wife,  is  concerned.  Whether  it  would 
have  been  right  to  dismiss  the  petition  if 
Maria  Hart,  mentioned  in  the  will,  the 
mother  of  the  testator,  had  survived  Harriet 
Ann  Dale,  it  is  unnecessary  to  say,  and  I 
give  no  opinion ;  for,  although  Maria  Hart 
survived  the  testator,  she  was  survived 
by  Harriet  Ann  Dale,  who,  if  the  gift  in 
question  had  been  a  legacy  out  of  the 
testator's  personal  estate  merely,  would  in 
my  opinion,  equally  upon  principle  and 
authority,  have  acquired  a  vested  right  to 
the  500/.,  for  her  absolute  use,  either  upon 
the  testator's  death,  subject  to  his  mother's 
life  estate,  or  upon  the  death  of  his  mother; 
for  by  the  will,  interest  was  made  payable 
upon  the  500/.  from  the  time  of  the  death 
of  the  testator's  mother;  and  that  interest 
was  directed  to  be  applied  wholly  for  the 
benefit  oif  Harriet  Ann  Dale.  The  circum- 
stance, therefore,  that  she  died  before  attain- 
ing the  age  of  twenty-five,  would  certainly, 
I  conceive,  have  been  immaterial,  if,  as 
I  have  said,  the  500/.  had  been  made  pay- 
able out  of  the  testator's  personal  property, 
and  the  gift  had  not  affected  his  real  estate. 
The  single  question  accordingly,  as  I  view 
the  matter,  is,  whether,  upon  the  ground 
that  the  real  estate  only,  or  its  produce,  was 
made  liable  to  the  500/.,  Harriet  Ann  Dale 
did  not  acquire  a  vested  right  to  that  sum, 
or  whether  there  was  a  lapse  of  the  benefit 
of  the  gift  as  to  the  capital  upon  her  death, 
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happening  as  it  did  when  she  was  under 
twenty-five,  which  question,  I  think,  ought 
to  be  answered  in  favour  of  her  adminis* 
trator,  the  petitioner.     The  whole  of  the 
real  estate  was  by  the  will,  not  only  em- 
powered, but  absolutely  directed,  to  be  sold 
on  the  death  of  Maria  Hart — a  sale  not 
only  for  the  purpose  of  raising  the  500/., 
but  for  that  and  other  purposes— so  that 
the  sale  would  have  been  as  proper  and 
necessary  if  Harriet  Ann  Dale  had  not 
survived  the  testator,  as  it  was  under  the 
actual  circumstances.     The  whole  of  the 
produce  of  the  sale  has  been  upon  all  hands 
assumed  to  have  been  treated  as  having 
been  by  the  will  effectually  disposed  of. 
All  the  parties  have  assumed  that  the  heir, 
if  any,  of  the  testator  took  nothing  legal 
or  equitable  in  that  character.     I  am  not 
sure  whether  I  should  or  should  not  have 
taken   the  same  view  of  the  petitioner's 
case  as  I  now  do  if  the  5001.  had  not  been 
directed  to  be  raised  by  sale,  but  been 
made,  with  interest  from  the  death  of  the 
testator's  mother,  a  charge  merely  upon 
the  land,  and  the  land  subject  to  the  charge 
had  been  devised  in  any  manner  or  allowed 
to  descend.     Howsoever  the  claim  would 
have  stood  in  those  circumstances,  I  think 
the  will  being  as  it  is,  the  petitioner  has 
shewn  a  title  to  the  disputed  fund,  and 
should,  as  his  wife's  administrator,  have  it, 
subject,  of  course,  to  the  payment  of  such 
costs  as  it  ought  to  bear.     Possibly,  it  is 
as  well  to  add,  that  I  have  not  considered 
as  important  the  use  by  the  testator  of  the 
particular  word  "legacy"  with  reference 
to  this  snm  of  500/.,  or  overlooked  the  cir- 
cumstance of  the  gift  being  in  the  shape  of 
a  trust,  to  pay  the  sum  directly  or  not 
otherwise  than  directly  to  Harriet  Ann 
Dale. 

Lord  Justice  Tdrner. — I  also  am  of 
opinion  that  this  legacy  became  vested  in 
Harriet  Ann  Dale,  although  she  died  under 
the  age  of  twenty- five  years.  The  estate 
out  of  which  the  legacy  is  given  is,  by  the 
will,  after  the  death  of  the  testator's  mother, 
vested  in  trustees  on  trust  to  sell,  and  they 
are  to  stand  possessed  of  the  monies  to 
arise  from  the  sale  upon  trust  in  the  first 
place  to  pay  the  expenses  of  or  attending 
such  sale  or  sales,  and  in  the  next  place  to 
pay  to  the  testator*s  natural  daughter, 
Harriet  Ann  Dale,  the  sum  of  500/.  ster- 


ling, when  she'  should  attain  the  age  of 
twenty-five  years ;  and  the  testator  adds 
the  words,  "  I  direct  that  the  said  legacy 
shall  carry  interest  from  the  time  of  my  said 
mother's  decease,"  the  mother  having  a 
previous  life  interest  before  the  estate  of 
the  trustees,  *'  which  interest  shall  be  paid 
in  and  towards  the  maintenance,  education 
and  support  of  my  said  natural  daughter, 
until  she  shall  attain  the  said  age  of  twenty- 
five  years."     And  then  there  are  direc- 
tions to  pay  two  other  legacies,  and  after 
the  mother's  death  to  dispose  of  the  pro- 
perty, subject  as  aforesaid,  among  those 
of  the  children  of  the  testator's  cousin, 
Ralph  Johnson,  who  should  be  living  at 
the  decease  of  the  mother.  There  is,  there- 
fore, not  merely  a  trust  to  pay  the  legacy 
when  the  legatee  attains  twenty-five,  but 
a  direction  that  the  legacy  is  to  carry  in- 
terest which  is  to  be  applied  for  her  main- 
tenance.    The  legatee,  therefore,  was  in 
this  position.     She  was   to  be   paid   the 
legacy    when    she   attained    twenty-five, 
and  to  take  the  interest  in  the  mean  time. 
Both  the  principal  and  the  interest  are 
appropriated  to  her  ;  but  it  was  said,  that 
the  gift  of  the  interest  is  distinct  from  the 
gift  of  the  principal ;  and  it  was  sought 
upon  this  ground  to  bring  the  case  within 
the  authority  of  Baisford  v.  Kehhell  and 
Watson  V.  Hayes.     I  think,  however,  that 
those  cases  do  not  govern  the  present.     In 
the  former  of  those  cases,  Baisford  v.  Keb^ 
bell,  the  direction  was  to  pay  the  legatee 
the  dividends  until  thirty- two,  and  at  that 
time  to  transfer  to  him  the  principal ;  and 
the  Court,  in  holding  the  legacy  not  to  be 
vested,  seemed  to  have  proceeded  on  the 
marked  distinction  which  was  drawn  be- 
tween the  dividends  and  the  capital ;  and 
in  the  latter  of  the  cases,  Watson  v.  Hayes, 
Lord  Cottenham  treats  the  gift  of  the  25/. 
per  annum  as  a  gift,  not  of  interest,  but 
of  maintenance  only.     But  in  the  present 
case  the  direction  is,  that  the  legacy  shall 
carry  interest,  annexing,  as  it  seems  to  me, 
the  interest  to  the  legacy ;  and  I  do  not 
see  how  we  could  hold  this  legacy  not  to 
be  vested,  unless  we  were  prepared  to  hold 
that  no  legacy  to  be  paid  when  a  legatee 
attains  a  prescribed  age,  with  interest  in 
the  mean  time,  vests  until  the  legatee  has 
reached  the  prescribed  age— a  conclusion 
which  would   be  quite  at  variance  with 
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J/angon  v.  Graham,  and  many  other  de- 
cided cases.     Where  a  legacy  is  given  by 
a  direction  to  pay  when  the  legatee  at- 
tains a  certain  age,  the  direction  to  pay 
may  import  either  a  gift  at  the  specified  age, 
or  a  present  gift  with  a  postponed  pay- 
ment ;  and  if  the  interest  is  given  in  the 
mean   time,  it   shews  that  a  present  gift 
was  intended.     A  further  point,  which  was 
urged  against  the  legatee  in  this  case,  was, 
that  the  legacy  ought  to  be  considered  as 
subject  to  the  rules  which  apply  to  legacies 
charged  upon  land,  and  that,  according  to 
those  rules,  it  could  not  have  vested ;  and 
fVattony,  Hayes  was  referred'toon  this  point 
also ;  but  1  think  that  what  fell  from  Lord 
Cottonham  upon  this  subject  in  that  case, 
had  reference  merely  to  the  general  rules 
applicable  to  legacies  charged  upon  land ; 
and  having  decided  in  that  case  that  a 
legacy  if  not  charged  upon  land  was  not 
vested,  be  said,  H  fortiori  it  could  not  be 
vested  if  it  were  charged  upon  land.     I 
have  not  met  with  any  case  in  which  it 
has  been  held,  that  the  rules  as  to  vesting 
which  apply  to  legacies  charged  on  land, 
are  to  be  applied  to  legacies  given  out  of 
monies  to  arise  from  the  sale  of  the  land. 
The  ease  of  Harrison  v.  Naylor  certainly 
temls  to  the  opposite  conclusion,  and  I 
think  that  conclusion  the  better  one ;  for 
the  legacy  is  held  by  the  trustees,  and 
paid  to  the  legatee  as  money ;  and  besides, 
the  rule  of  the  Court  is  to  deal  with  pro* 
party  in  the  state  in  which  it  ought  to  be, 
and  not  in  tlie  state  in  which  it  is.     The 
order,  therefore,  must  l>e  discharged,  and 
there  must  be  an  order  for  payment  to  the 
petitioner. 


(Ex  jNirfe  €H>oKNKT,  in  re 
THE     RLECTRIC    TKLS- 
Nov.  5,         ^ 


UKAPH      COMrANY 
lEEUiND. 


OF 


Cw^jNiar"—  H'indin^mj^—Conhibntorf^^ 
Jihiitt  •/  5A#rr*— •  Snbsmber*—Joini- 
Si^ck  C^mjHtmi^s  Rtyisirmii*fn  Ad. 

Mr.  J.  T.  r.  mpi^td,  throng  tin  tt^tnt^ 
fitr  ^g/ly  skmrts  m  m  jifini*si9ek  rtwjNiajf 
pt99ismnmUjf  nytsl#r«d!»  tind  mi  tkt  m«c 
IJ^  fid  mp  I.W  r«i/»r.  Ht  tniertd  mI#  a« 
•yrma^al  im  trrtfti^  1^  Ukw  ike  skmrts^  hU 


they  were  allotted  to  him,  and  when  the 
deed  of  settlement  was  tendered  to  him  he 
refused  to  execute  it,  but  assigned  no  reason 
for  his  refusal.  The  deed  contained  a 
schedule  in  which  his  fifty  shares  bore  dis- 
tinctive  numbers.  The  company  was  com- 
pletely  registered,  and  the  name  of  /.  T.  C, 
was  inserted  in  the  register  of  shareholders 
as  T,  C.  the  holder  of  fifty  shares,  but  num- 
bered  differently  from  the  schedule  to  the  deed. 
After  an  order  for  winding  up  the  company, 
J,  T,  C,  was  placed  on  the  list  of  contribu- 
tories  in  respect  of  fifty  shares,  and  upon 
appeal,  the  order  was  confirmed. 

The  alteration  in  the  distinctive  numbers 
of  the  shares  was  considered  to  be  unimport^ 
ant,  as  was  the  mistake  in  the  christian 
name. 

A  person  may  be  a  contributory  in  respect 
of  his  application  for  shares,  although  he 
signs  no  written  agreement  to  take  shares, 
and  does  not,  therefore,  fall  within  the  de^ 
seription  of  a  "  subscriber'*  mentioned  in  the 
Srd  section  of  the  statute  7^8  Hct.  c.  110. 
(The  Joint* Stock  Companies  Registration 
Act.) 

This  was  an  appeal,  presented  by  Mr. 
James  Thomas  Cookney,  from  an  order 
of  tlie  Master  of  the  Rolls  refusing  to 
remove  his  name  from  the  list  of  contri- 
butories  of  the  above-named  company, 
on  which  he  had  been .  placed  by  his 
Honour's  chief  clerk.  The  circumstances 
were  as  follows  :  — :  The  company  was 
provisionally  registered  in  January  1852, 
under  the  name  of  the  Irish  Channel  Sub- 
marine Telegraph  Company  ;  which  name 
was  afterwards  changed  to  the  Electric 
Telegraph  Company  of  Ireland.  In  the 
month  of  April  1852,  Mr.  Cookney,  at 
the  instance  of  the  Hon.  Mr.  Curxon,  one 
of  the  provisional  directors,  applied  for 
fifty  shares  in  the  company,  and  paid 
by  a  cheque  the  full  amount  of  the  shares, 
namely,  50/,  The  shares  were  accord- 
ingly allotted  to  him,  and  his  name  ap- 
pnired  in  the  schedule  to  the  deed  of 
settlement,  dated  the  12lh  of  Julv  1852, 
as  the  holder  of  fifty  shares,  numbered 
from  7,151  to  7,200.  In  this  schedule, 
Mr.  Cookney's  name  was  correctly  given 
as  **  J.  T.  Cookney,**  but  in  the  Numerical 
Register  of  Shares  and  the  Register  of 
Shareholders,   made    at\er    ike   complete 
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registration  of  the  company,  his  name 
appeared  as  "  Thomas  Cookney."  It  ap- 
peared by  the  same  registers  that  the  shares 
actaally  allotted  to  him  were  numbered 
from  12,241  to  12,290,  and  that  the  shares 
numbered  from  7fl51  to  7,200  had  been 
allotted  to  another  shareholder,  one  Mr. 
Rowbotham.  In  August  1853,  an  act 
(16  &  17  Vict.  c.  cxxiii.)  was  passed, 
incorporating  the  company,  and  making  it 
subject  to  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  1845.  The 
9th  section  of  the  last-mentioned  act  pro- 
vides, "  that  the  company  shall  keep  a 
book  to  be  called  the  '  Register  of  Share- 
holders,' and  in  such  book  shall  be  fairly 
and  distinctly  entered  from  time  to  time 
the  names  and  additions  of  the  several 
persons  entitled  to  shares  in  the  company, 
together  with  the  number  of  shares  to 
which  such  shareholders  shall  be  respec- 
tively entitled,  distinguishing  each  share 
by  Its  number,  and  the  amount  of  the 
subscriptions  paid  on  such  shares." 

A  winding-up  order  having  been  made, 
the  Master  to  whom  the  matter  was  referred 
on  the  11th  of  February  1857  inserted 
Mr.  Copkney's  name  in  the  list  of  contri- 
bntories  in  respect  of  fifty  shares,  but  in 
the  month  of  June  last  Mr.  Cookney  took 
out  a  summons  in  the  chambers  of  the 
Judge  to  review  that  decision  ;  affidavits 
were  read  and  witnesses  were  examined. 
Mr.  Cookney*s  affidavit  denied  that  he  had 
ever  possessed  any  shares  in  the  company, 
and  stated  that  he  had  never  received  any 
letter  of  allotment  or  certificate  of  shares, 
and  that  be  had  never  executed  the  deed 
of  settlement ;  that  he  had  given  50l.  to 
Mr.  Curzon  upon  his  applying  to  him 
to  take  shares,  and  that  he  had  heard 
nothing  more  of  the  company  until  Mr. 
Mayhew  applied  to  him,  when,  without 
seeing  Mr.  Mayhew,  he  had  refused  to 
sign  the  deed,  stating  that  he  had  never 
signed  but  one  deed  in  his  life,  and 
would  not  sign  another.  In  his  cross- 
examination  he  stated  that  he  had  never 
made  any  inquiries  as  to  the  50/.  after  he 
had  paid  it ;  that  he  never  received  any 
circulars  from  the  company,  or  from  the 
official  manager,  although  he  believed  that 
at  the  time  of  the  winding-up,  and  subse- 
quently, several  had  come  addressed  to 
Thomas  Cookney,  but  being  so  addressed 


he  had  taken  no  notice  of  them  ;  that  he 
had  never  taken  any  steps  to  procure  the 
removal  of  his  name  from  the  shareholders' 
list,  not  knowing,  in  fact,  that  it  was 
inserted  there;  that  he  considered  that 
all  his  liabilities  in  respect  of,  and  all  his 
connexion  with,  the  company  had  ceased 
upon  his  refusing  to  execute  the  deed ; 
that  if  the  undertaking  had  been  prosper- 
ous, and  paid  a  dividend,  he  should  not 
have  considered  himself  entitled  thereto 
until  he  had  signed  the  deed  of  settlement. 
At  the  hearing  of  a  summons  before  the 
chief  clerk,  he  decided  that  Mr.  Cookney 
was  a  contributory,  and  the  summons  being 
adjourned  into  court  the  Master  of  the 
Rolls  refused  to  disturb  his  decision  (1), 
and  Mr.  Cookney  appealed. 

(1 )  The  jadgment  of  the  Master  of  the  Rolls  was 
asfollows : — "I  think  Mr.Cookney  must  beheld  to  be 
a  coDtributory  in  this  case.  I  have  looked  through 
the  books  and  the  evidence  upon  the  subject,  and 
the  way  in  which  it  strikes  me  is  this.  I  will  shortly 
recapitulate  what  I  said  yeatevday,  and  will  state 
what  I  have  derived  from  an  examination  of  the 
books.  I  am  clear  that  there  was  a  distinct  agree- 
ment by  Mr.  Cookney  to  become  a  member  of  the 
company,  and  that  Mr.  Curzon  was  authorized  to 
take  shares  for  him  in  the  company,  and  to  pay  for 
them,  and  that  in  consequence  of  that  shares  were 
given  to  him  in  the  books  of  the  company.  Now  I 
find  nothing  in  the  evidence  to  shew  me  that  at  any 
time  he  repudiated  those  shares  until  the  winding- 
up  order  waa  made.  He  refused  to  execute  the 
deed,  but  even  when  he  refused  to  execute  the  deed 
he  did  not  repudiate  the  shares,  for  the  expression 
he  uses  is  singular.  It  does  not  appear  that  he  saw 
the  gentleman  who  brought  the  deed,  but  he  only 
saw  the  clerk  who  came  in  to  him,  and  he  said, '  No; 
I  shall  not  execute  the  deed ;  I  never  executed  but 
one,  and  will  never  execute  another.'  That  is,  in 
substance,  what  he  says,  which  is  a  little  vague, 
but  which  I  assume  to  mean  this :  '  I  never  exe- 
cuted but  one  joint-stock  compsny^a  deed,  and  I 
never  intend  to  execute  another.'  But  that  does 
not  mean  (as  I  infer  from  the  evidence)  an  intention 
to  say  that, '  bv  refusing  to  execute  the  deed  I  mean 
to  repudiate  all  the  shares,  and  to  have  nothing  to  do 
with  them';  but '  I  do  not  mean  to  execute  the  deed 
or  to  haveanythingtodo  with  it'  ^  His  Honourthen 
remarked  upon  what  waa  in  evidence  as  to  the  re- 
ceipt of  the  letters,  and  proceeded :  *'  On  looking  at 
the  books  of  the  company  it  does,  undoubtedly, 
appear  that  the  number  of  shares  allotted  to  him 
(Mr.  Cookney)  were  afterwards  transferred  to  an- 
other person,  and  that  a  new  number  of  shares  were 
given  to  him ;  but  if  this  were  done  with  a  view  of 
saying,  '  In  consequence  of  his  not  executing  the 
deed  we  reject  him  as  a  shareholder,'  I  should  hold 
it  to  be  conclusive  that  he  could  not  be  a  share- 
holder, and  I  should  take  the  two  together  (i. «.  the 
allotment  of  other  shares,  and  the  want  of  proof  by 
the  company  that  previously  to  the  winding-up  they 
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Mr.  RoundeU  Palmer ,  for  the  appellant, 
relied  upon  the  words  of  the  9th  section  of 
the  Companies  Clauses  Consolidation  Act, 
1845,  enacting,  that  "  the  company  shall 
keep  a  hook  to  he  called  '  The  Register  of 
Shareholders,'  and  in  such  book  shall  be 
fairly  and  distinctly  entered  from  time  to 
time  the  names  and  additions  of  the  several 
persons  entitled  to  shares  in  the  company, 
together  with  the  number  of  shares  to 
which  such  shareholders  shall  be  respec- 
tively entitled,  distinguishing  each  share  by 
its  number  and  the  amount  of  subscriptions 
paid  on  such  shares,  ''and  remarked  that 
that  statute  having  been  incorporated  with 
the  act  authorizing  this  company  (16  &  17 
yict.c.cxxiii.),it  was  incumbent  upon  them 
to  keep  for  Mr.  Cookney  the  shares  they 
had  allotted  to  him,  viz.  from  No.  7,151  to 
7>200,  if  they  intended  to  hold  him  to  his 
bargain,  whereas,  in  fact,  they  had  done  no 
such  thing,  but  had  after  complete  regis- 
tration allotted  to  him  Nos.  12,241  to 
12,290. 

Mr,  Roxburgh t  on  the  same  side,  relied 
upon  the  drd  section  of  the  Joint- Stock 
Companies  Registration  Act,  7  &  8  Vict. 
c.  110,  which  enacts,  "  that  the  word  '  sub- 
scriber' shall  mean  any  person  who  shall 
have  agreed  in  writing  to  take,  or  have 
taken,  any  shares  in  a  proposed  company, 
or  in  a  company  formed,  and  who  shall 
not  have  executed  the  deed  of  Settle- 
ment, or  a  deed  referring  thereto."  Mr. 
Cookney  was  clearly  not  a  "  subscriber" 
under  this  section,  as  it  could  not  be  alleged 
that  there  ever  had  been  any  agreement 
in  writing  by  him  to  take  shares,  and  he 
urged  that  he  could  not,  as  a  subscriber, 
be  held  liable  to  the  company.  Again,  his 
refusal  to  execute  the  deed  of  settlement 
when  presented  to  him  was  a  repudiation  of 
the  shares  which,  it  was  admitted,  had  been 

had  ever  sent  any  letters  or  circulars  to  Mr.  Cook- 
ney), as  shewing  that  they  had  chosen  to  accept  his 
refusal  to  execute  the  deed  as  a  repudiation  of  the 
shares,  and  had  acted  upon  it  accordingly.  But,  on 
the  contrary,  they  always  kept  him  as  a  shareholder, 
and  on  no  occasion  doen  his  name  appear  for  the  full 
amount  of  shares  with  the  words  *  paid-up*  against 
it,  in  which  case  no  circular  for  dalU  could  be  ad- 
dressed  to  him,  and  all  that  he  would  receive  would 
be  the  circulars  to  attend  meetings.  Not  finding 
any  distinct  repudiation  on  his  part,  not  finding  any 
act  of  the  company  in  which  they  treat  him  as 
having  repudiated  and  rejected  the  shares,  I  am  of 
opinion  that  he  must  be  treated  as  a  contributor^."* 


allotted  to  him;  and  the  deed  contained 
the  proviso  usual  in  such  cases,  that  the 
privileges  and  liabilities  of  shareholders 
should  notcommence  until  afterthe  allottee 
had  executed  the  deed.  That  the  com- 
pany so  understood  that  repudiation  was 
clear,  for  they  had  acted  as  if  the  shares 
had  been  forfeited  by  Mr.  Cookney,  and 
had  allotted  them  to  another  person ;  and 
if  they  chose  to  allot  to  him  differently 
numbered  shares  at  their  own  pleasure, 
they  could  have  no  title  to  hold  him  liable 
for  those  shares.  In  other  respects,  too, 
their  conduct  proved  that  they  had  con- 
sidered Mr.  Cookney  as  having  forfeited 
his  shares,  for  they  had  failed  to  prove 
that  they  had  addressed  or  sent  to  him  a 
single  letter  or  circular,  until  immediately 
before  or  after  the  winding-up  order. 

Mr.  Selwyn  and  Mr.  J,  T,  Hamilton 
Humphreys,  for  the  official  manager,  argued 
that  there  had  been  no  repudiation  by  the 
appellant,  who  relied  only  on  his  refusal 
to  execute  the  deed  of  settlement.  He 
could  not  have  considered  it  as  a  merely 
executory  contract,  or  he  would,  on  re- 
solving not  to  accept  the  shares,  have  ap- 
plied to  have  his  deposit  returned;  but 
this  he  never  did.  The  company,  on  the 
other  hand,  had  always  treated  him  as  a 
shareholder,  and  if  the  non-allotment  of 
the  shares  as  originally  numbered  was  to 
be  taken  as  any  evidence  that  they  con- 
sidered him  as  being  no  longer  a  share- 
holder, surely  the  allotment  of  the  same 
number  of  shares,  identical  in  all  other 
respects  with  those  originally  allotted, 
must  be  held  to  be  evidence  of  a  contrary 
understanding.  The  company  had  not 
sent  Mr.  Cookney  any  letters  or  circulars, 
simply  because  there  was  no  business  on 
which  to  communicate  with  him,  as  upon 
application  being  made  for  his  shares  the 
entire  sum  payable  upon  them  had  been 
paid  up. 

Mr,  Roxburgh  was  heard  in  reply. 

For  the  appellant,  the  case  of  Ex  parte 
Beresford  (2)  was  cited  and  relied  upon ; 
while  for  the  respondent  that  of  Ex  parte 
Yelland  (3)  was  cited. 

(2)  3  De  Oex  &  Sm.  175 ;  s.  c.  2  Mac.  &  O.  197, 
19  Law  J.  Rep.  (n.&)  Chanc.  166,  332. 

(3)  5  Ibid.  395;  s.c.  on  appeal,  21  Law  J.  Rep. 
(M.8.)  Chanc.  852. 
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Lord  Justice  Knight  Bruce.  —  Mr. 
Cockney  proposed  and  agreed  to  take  fifty 
shares  in  the  company,  or  in  tended  company, 
in  question  ;  he  paid  for  them  50/.  Those 
irho  acted  for  the  company  or  intended 
company  accepted  the  proposal,  accepted 
the  50/.,  and  on  their  part  allotted  him 
fifty  shares  accordingly.  In  that  state  of 
circamstances— a  state  of  things  which  is 
substantially  undisputed — it  lies  of  course 
upon  Mr.  Cockney  to  exempt  himself  from 
the  consequent  burden  which  would  ac* 
company  the  benefit  that  he  derived  from 
the  transaction  :  and  it  is  said,  on  his  be- 
half, that  he  desired  to  relinquish,  and  did 
relinquish,  his  shares.  Assuming  that  he  did 
so  desire,  without  giving  any  opinion,  it 
is  plain  that  to  mtSie  that  wish  effectual 
it  must  have  been  communicated  to  the 
other  parties,  and  by  them  acceded  to. 
There  is  no  evidence  that  it  was  commu- 
nicated to  the  parties ;  assuredly  there  is 
no  evidence  that  they  ever  acceded  to  it. 
It  is  said  that  letters  were  from  time  to 
time  addressed  to  Mr.  Cockney,  which  he 
did  not  notice  or  answer.  If  he  had  meant 
to  rely  upon  any  such  circumstance,  he 
should  have  caused  them  to  be  informed 
why  it  was  that  he  did  not  do  so.  Reli- 
ance has  also  been  placed,  on  his  behalf, 
on  the  circumstance  that  he  declined  to 
execute  the  deed  of  constitution  of  the 
company  (or,  however  that  instrument 
ought  to  designated),  but  neither  on  that 
occasion  did  he  assign  anything  that  can 
be  deemed  a  reason  for  the  refusal.  It 
must  be  taken,  therefore,  subject  only  to 
the  two  points  I  have  mentioned  or  am 
about  to  mention,  that  all  matters  remain- 
ed between  him  and  the  company  just  as 
they  did  from  the  moment  of  the  accepted 
proposal  and  payment.  1 1  has  been  argued 
that  the  words  *'in  writing"  to  be  found  in 
the  3rd  section  of  the  7  &  8  Vict.  c.  110, 
are  fatal  to  this  application ;  because  there 
was  no  agreement  in  writing.  My  opinion, 
however,  is,  that  the  intention  of  that  sec- 
tion was  not  to  render  impossible  such  a 
position  as  that  which  is  ascribed  to  Mr. 
Cockney,  but  that  the  operation  of  those 
words,  to  be  found  in  a  portion  of  the 
section  on  which  reliance  is  placed,  was 
confined  to  the  manner  of  reading  the  par- 
ticular act  of  parliament,  and  I  think  they 
have  no  bearing  upon  the  present  question. 


It  has  also  been  argued  that  the  company  or 
intended  company,  or  those  who  acted  for 
them,  intended  to  release  Mr.  Cookney,  by 
reason  that  in  their  allotment  book,  shares 
bearing  particular  numbers  were  originally 
allotted  to  him,  but  that  afterwards,  shares 
bearing  those  numbers  were  allotted  to 
another  person,  and  shares  bearing  differ- 
ent numbers  were  allotted  to  him.  If  that 
act  could  be  considered  as  evidence  of  an 
intention  to  release  him,  it  might  be  mate- 
rial, but  the  evidence  forbids  us  to  attri- 
bute it  to  any  intention  of  that  sort.  It 
was  a  mere  matter  of  internal  arrangement, 
of  convenience  in  the  management  of  their 
affairs,  without  reference  to  the  slightest 
notion  of  discharging  him.  They  con- 
tinued throughout  to  treat  him  as  a  mem- 
ber of  the  association,  and  the  mere  act  of 
changing  the  designation  of  the  number 
of  the  shares  allotted  to  him,  without  any 
intention  of  discharging  or  releasing  him, 
seems  to  me  to  amount  to  nothing.  It 
appears  to  me,  he  has  been  rightly  treated 
as  a  contributory  by  the  Master  of  the 
Rolls,  and  that  the  order  of  His  Honour 
cannot  be  disturbed. 

Lord  JusticbTurner.— I  entirely  agree 
with  the  Master  of  the  Rolls  in  the  opinion 
which  he  has  formed  of  this  case.  In  the 
first  place,  there  was  in  my  opinion  a  com- 
plete agreement  here  to  take  fifty  shares 
in  the  company.  There  was  the  payment 
of  50/.  by  this  gentleman,  on  account  of 
those  shares  to  the  company.  That  50/. 
he  never  attempted  to  claim  back.  The 
company  retained  it,  and  retaining  that 
50/.  I  cannot  see  by  what  possible  argu- 
ment they  could  resist  the  claim  of  Mr. 
Cookney  to  have  fifty  shares  for  which  he 
had  paid  that  50/.  which  they  retained. 
There  being,  then,  an  agreement  with  these 
parties  on  the  part  of  Mr.  Cookney  for 
taking  fifty  shares  in  the  company,  the 
only  question  is,  whether  that  agreement 
has  been  put  an  end  to.  Now,  no  doubt 
that  agreement  might  have  been  put  an  end 
to  by  the  company  upon  Mr.  Cookney  re- 
fusing to  execute  the  deed.  The  question 
which  we  have  to  consider  is,  not  whether 
it  might  have  been  put  an  end  to,  but 
whether  it  was  in  fact  put  an  end  to.  All 
the  evidence,  in  my  judgment,  conclu- 
sively proves  that  the  company  never  did 
intend,  and  never  did,  in  point  of  fact,  put 
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an  end  to  that  agreement.  It  is  said  that 
they  altered  the  numbers  of  the  shares 
>vhich  had  been  allotted  to  Mr.  Cookney. 
I  do  not  think  it  is  necessary  for  us  to  give 
an  opinion  upon  that  point,  for  I  think 
the  company's  act  of  parliament  puts  that 
point  entirely  out  of  the  question  ;  but  if 
it  were  necessary  to  give  an  opinion  upon 
the  point,  I  think  the  alteration  in  the 
shares  which,  in  the  schedule  to  the  deed, 
were  described  as  allotted  to  Mr.  Cookney, 
does  not  destroy  the  contract  of  Mr.  Cook- 
ney to  take  those  fifty  shares,  for  it  was 
clearly  not  intended  to  destroy  it ;  and  I 
do  not  perceive  by  what  communication 
Mr.  Cookney  ever  knew  what  were  the 
shares  which  were  allotted  to  him,  for  when 
the  deed  was  taken  to  him  all  that  passes 
is,  that  he  tells  his  own  clerk  that  he  will 
not  execute  the  deed,  that  he  never  has 
executed  more  than  one  deed,  and  that  he 
never  will  execute  another.  Therefore,  to 
me  it  is  not  at  all  apparent  that  Mr.  Cook- 
ney ever  had  these  shares  appropriated  to 
him,  or  that  there  ever  was  any  binding 
agreement  on  the  part  of  the  company  to 
appropriate  those  shares  to  Mr.  Cookney, 
for  all  the  company  did  was  to  put  Mr. 
Cookney's  name  in  the  schedule  to  the 
deed  as  entitled  to  those  shares ;  and  Mr. 
Cookney  never  adopted  or  acceded  to  the 
appropriation  that  was  made  of  them.  He 
had  continued  to  hold  the  right  to  fifty 
shares,  and  therefore  has,  I  think,  become 
a  contributory  within  the  meaning  of  the 
Winding-up  Acts.  I  think,  therefore,  this 
motion  must  be  refused,  and,  if  my  learned 
Brother  concurs,  refused  with  costs. 

Lord  Justice  Knight  Bruce. — With 
costs,  certainly. 


[IN  THE  HOUSE  OF  LORDS.] 
^oKo  ThENRY   VICKERS   and   JOHN 

May  10,11.   ) 


PHILPOT   r.   MARY  POUND 
(^      AND  OTHERS. 


Legacy — Demonstrative  or  Specific. 

A  testatrix,  hy  her  will,  gave  all  her  real 
and  personal  estate  to  he  converted  into 
money,  on  trust,  to  pay  debts,  ^c.  and  **  the 
following  legacies  ** ;  thenfolloweda  legacy  of 
lOl.anda  legacy  of  «5 L,  and  the  will  proceeded 
thus,  **  Also  I  give  to  my  nephew  G,  T,  the 
sum  of  2,000^.,  ffi  whiph  sum^  or  thereabouts f 


he  now  stands  indebted  to  me,  subject  never- 
theless, to  and  I  hereby  charge  the  same 
with  the  payment  of  the  following  annuities 
and  sums  of  money,  that  is  to  say,  <o— -"  ^c. 
The  will,  after  declaring  when  these  legacies 
were  to  be  paid,  went  on  thus  :  **  Provided 
always,  and  I  hereby  declare  that  I  do  not 
intend  by  the  legacy  of  2,000/.  hereinbefore 
bequeathed  to  my  said  nephew,  G,  T,  to 
exonerate  or  release  him  from  the  debt  which 
may  be  due  from  him  to  me  at  the  time  of 
my  decease.  But  I  direct  that  whatever 
sum  or  sums  of  money  shall  be  due  or  owing 
from  him  to  me  at  the  time  of  my  decease^ 
shall  be  taken  and  considered  in  part  or  in 
satisfaction  (as  the  case  may  be)  of  the  said 
legacy  or  sum  of  2,000/.,  and  shall  be 
reckoned  and  accounted  for  by  him  accord' 
*ngh'**  ^*  ^*  ^^c<*^^  insolvent,  and  was 
never  able  to  satisfy  the  debt  due  to  the  tes- 
tatrix's M/a/ff  ;— Held,  by  the  Lord  Chan- 
cellor and  Lord  Cranworth  (Lord  Wensley- 
dale  dissentiente),  that  the  deficiency  to 
meet  the  annuities  and  legacies  charged  on 
the  2,000Z.  must  be  made  up  out  of  the 
general  assets. 

The  question  in  this  case  was,  whether 
certain  annuities  and  legacies  made  payable 
by  the  will  afterwards  stated  were  payable 
out  of  the  proceeds  of  all  the  testatrix's 
estate,  or  were  payable  only  out  of  a  parti- 
cular fund  mentioned  in  the  testatrix's 
will. 

Rebecca  Yonge,  by  her  will,  dated  the 
30th  of  August  1850,  after  directing  pay- 
ment of  debts,  &c.  as  soon  as  conveniently 
might  be  after  her  decease,  gave  to  the 
appellants  all  her  freehold,  copyhold  and 
leasehold  hereditaments,  upon  trust  for 
sale,  and  all  her  personal  estate  and  effects 
whatsoever  unto  the  appellants,  their  exe- 
cutors, &c.  upon  the  trusts  declared  in 
the  will,  first,  to  convert  the  same  into 
money,  then  to  pay  the  debts,  &c. ;  "  and, 
in  the  next  place,  do  and  shall  pay  and 
discharge  the  following  legacies,  that  is  to 
say,  I  give  and  bequeath  to  my  sister 
Hannah,  the  wife  of  William  Lewington, 
the  sum  of  10/.,  and  to  my  sister  Mary, 
the  wife  of  James  Pound,  the  sum  of  5/., 
which  I  direct  shall  be  paid  to  them  re- 
spectively as  soon  as  conveniently  may  be 
after  my  decease.  I  also  give  and  bequeath 
to  my  nephew  George  Tennant  the  sum 
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them  by  G.  Tennant  upon  the  decease  of 
Mary  Pound  would  be  payable  and  should 
be  provided  for  out  of  the  proceeds  of  the 
testatrix's  real  and  personal  estate.  The 
appellants  contended  that  the  annuities 
and  sums  of  money  so  payable  to  the  said 
claimants  were  not  charges  upon  the  gene- 
ral estate  of  the  testatrix,  but  were  only 
payable  out  of  the  debt  owing  by  G.  Ten- 
nant, 

On  the  7th  of  March  1854,  the  respon- 
dents filed  their  bill,  in  the  High  Court  of 
Chancery,  against  the  appellants,  and 
alleged  that  G.  Tennant  was  in  fact  wholly 
unable  to  pay  the  debt  or  any  part  thereof; 
and  they  prayed  in  effect  for  a  general 
administration  of  the  testatrix's  estate. 

The  appellants  duly  appeared  and  put 
in  their  answer  to  the  bill,  which  answer 
in  substance  submitted  that  the  annuity 
and  sums  of  money  by  the  will  of  the  tes- 
tatrix made  payable  to  the  respondents 
Mary  Pound,  David  Pound,  C.  Pound, 
J.  Pound  and  Ann  Dolley,  were  charged 
upon  and  payable  out  of  the  legacy  of 
2,000/.  bequeathed  by  the  will  of  the 
testatrix  to  G.  Tennant,  and  that  such 
annuity  and  legacies  were  not  payable  out 
of  the  general  fund  to  be  produced  by  the 
sale  and  conversion  of  the  freehold,  lease- 
bold  and  personal  estates  of  the  testatrix. 

The  cause  was  heard,  before  Vice  Chan- 
cellor Sir  John  Stuart,  who,  by  a  decree 
made  on  the  6th  of  March  1855,  declared 
that  the  several  annuities  and  legacies 
bequeathed  to  the  respondents,  and  by  the 
will  charged  on  the  debt  of  2,000/.  there- 
in mentioned  to  be  due  to  the  testatrix 
from  her  nephew  G.  Tennant,  were  gene- 
ral bequests,  and  were  properly  payable  out 
of  the  general  assets  of  the  testatrix,  and 
were  not  subject  to  any  abatement  in  con- 
sequence of  G.  Tennant  not  being  able  to 
pay  the  debt  or  any  part  thereof,  and  that 
the  legacies  to  the  half  brothers  and  sisters 
of  the  testatrix  and  to  the  appellant  H. 
Vickers  were  entitled  to  be  paid  according 
to  the  priority  given  to  them  by  the  will, 
before  all  the  other  legacies  and  annuities 
bequeathed  by  the  will.  Accounts  of  the 
testatrix's  estate  were  also  directed  to  be 
taken. 

The  appellants  presented  a  petition  of 
rehearing  to  the  Lord  Chancellor;  and  the 
cause  was,  on  the  12th  of  July  1855,  re- 


heard before  the  Lords  Justices  of  Appeal, 
who  dismissed  the  appeal.  An  order  on 
further  directions  was  made  in  accordance 
with  that  decision. 

The  present  appeal  was  then  brought. 

Mr,  Roundell  Palmer  and  Mr,  C.  Hall, 
for  the  appellants,  contended  that  the 
annuities  and  legacies  charged  upon  and 
made  payable  out  of  the  debt  of  2,000/. 
due  from  G.  Tennant,  were  chargeable  on 
that  alone,  and  were  not  payable  out  of 
the  general  assets.     They  cited— 

Coard  v.  Holdemess,  22  Beav.  391. 

Badrick  v.  Stevens,  3  Bro.  C.C.  431. 

Crockett  v.  Crockett,  1  Hare,  451 ;  s.c. 
11  Law  J.  Rep.  (n.s.)  Chanc. 
279. 

Oke  V.  Heath,  1  Ves.  135. 

Robinson  v.  Tickell,  8  Yes.  142. 

Woods  V.  Woods,  1  Myl.  &  Cr.  401. 

Mr.  Malins  and  Mr,  Welford,  for  the 
respondents,  contended  that  the  true 
meaning  had,  by  the  decrees  of  the  Court 
below,  been  put  on  the  directions  of  the 
testatrix,  and  that  her  general  estate  was 
liable  to  the  payment  of  these  legacies, 
which  were  demonstrative  and  not  specific. 
They  cited — 

Acton  V.  Acton,  1  Mer.  178. 
Kirbtf  V.  Potter,  4  Ves.  748. 
Savile  v.  Blacket,  1  P.  Wms.  778. 
Earl  of  Thomond  v.  the  Earl  of  Suffolk, 

Ibid.  461. 
Ford  V.  Fleming,  2  P.  Wms.  469. 
Orm  V.  Smith,  2  Vem.  681. 
The  Attorney  General  y.  Parkin,  Ambl. 

566. 
Ashbumer  v.  Maeguire,  2  Bro.  C.C. 

108. 
Roberts  v.  Poeock,  4  Ves.  150. 
Mann  v.  Copland,  2  Madd.  223. 
Fowler  v.  Willoughby,  2  Sim.  &  S.  354; 

8.  c.  4  Law  J.  Rep.  Chanc.  27. 
Wilox  V.  Rhodes,  2  Russ.  452. 
Colvile  V.  Middleton,  3  Beav.  570. 
Heath  v.  Weston,  3  De  Gex,  M.  &  G. 
601. 

The  Lord  Chancellor  said,  that  this 
was  an  appeal  against  a  decree  of  Vice 
Chancellor  Stuart,  affirmed  by  the  Lords 
Justices,  declaring  that  certain  annuities 
and  legacies  were  payable  out  of  the  gene* 
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ral  assets  of  the  testatrix's  estate,  and  not 
oat  of  a  particular  fund  mentioned  in  the 
will  of  Rebecca  Yonge,  namely,  a  debt 
from  a  nephew. — [His  Lordship  stated  the 
will.^ — The  will  was  ambiguous,  and  its 
construction  was  necessarily  difficult,  but 
after  a  careful  consideration  of  all  the  cir- 
cumstances, his  mind  had  come  to  a  con- 
clusion in  accordance  with  the  decision 
of  the  Court  below.     On  the  part  of  the 
appellants,  it  was  contended  that  the  legacy 
to  6.  Tennant,  though  originally  a  general 
legacy,  was  made  specific  by  the  declared 
intention  that  it  was  not  to  exempt  him 
from  the  debt  due  from  him  to  the  testatrix, 
and  that  the  other  legatees  and  annuitants 
were  made  dependent  for  payment  upon 
the  fond  which  he  was  to  provide  out  of 
the  debt.    On  the  part  of  the  respondents, 
Tarious  authorities  were  cited  to  shew  that 
it  was  only  where  a  fund  was  specifically 
bequeathed,  and  that  fund  itself  ceased  to 
exMt^   that  the  bequests  failed,  but  that 
where  a  legacy  was  merely  charged  upon 
a  particular  fund  and  that  fund  failed,  the 
legacy  was   payable  out  of  the  general 
assets.      That,   however,    could    not    be 
asserted  as  a  general  rule,  and  each  case 
must  receive  its  own  construction,  on  the 
apparent  intention  of  the  testator  to  be 
derived  from  the  ordinary  interpretation 
of  the  words  used.    In  this  will,  the  appa- 
rent intention  of  the  testatrix  was,  that  at 
all  events  a  fund  of  2,0002.  should  be  pro- 
vided, out  of  which  the  payment  of  the 
legacies  and  annuities  was  to  be  made.    If 
at  the  time  of  her  death  O.  Tennant  had 
paid  off  his  debt,  the  2,0002.  must  have 
been  raised  out  of  the  general  estate,  and 
so  for  as  much  as  was  beyond  the  amount 
of  his  debt  at  the  same  period.     What  G. 
Tennant  was  to  supply  was  to  be  con- 
sidered alternative    and    substitutionary. 
He  was  to  be  a  trustee  for  the  annuitants 
and  legatees  to  the  extent  of  the  2,000/., 
but  they  were  not  solely  to  be  dependent 
on  his  ability  to  supply  the  fund  out  of 
which  the  annuities  and  legacies  were  to 
be  satisfied ;  nor  did  there  appear  to  have 
been  an  intention  that  the  estate  of  the 
testatrix  was  to  be  relieved  from  the  pay- 
ment of  the  annuities  and  legacies,  or  that 
they  should  fail,  if  he  paid  off  his  debt 
during  her  life.     The  conclusion  therefore 
was,  that  they  should  be  paid  at  all  events, 
and  that  a  sum  of  2,0002.  was  to  be  pro- 


vided absolutely  for  that  purpose;  that 
they  were  not  bequests  payable  out  of  a 
specific  fund,  which  having  failed,  they 
failed  with  it,  but  that  they  were  to  be 
provided  for  out  of  the  general  estate  of 
the  testatrix,  unless  provided  for  by  G. 
Tennant.  As  he  had  not  so  provided  for 
them,  the  legatees  and  annuitants  were 
entitled  to  call  on  the  executors  and  trus- 
tees  to  make  good  their  claims,  and  the 
decree  of  the  Court  below  was  right,  and 
must  be  affirmed,  with  costs. 

Lord  Cranworth  had  come  to  the  con- 
clusion, that  the  decree  of  the  Court  below 
was  substantially  correct.  There  was  here 
a  clear  legacy  of  2,000/.  Was  the  character 
of  that  legacy  afterwards  altered  ?  If  the 
2,0002.  had  been  paid  to  G.  Tennant,  to 
him  alone  must  the  annuitants  and  lega- 
tees have  looked  for  payment.  He  was 
constituted  trustee  for  them,  upon  trusts 
beneficial  to  them,  and  inter  alia  to  himself. 
There  was  a  provision  in  the  will  which 
had  been  commented  on  in  the  argument, 
namely,  that  the  trustees  (which  must 
mean  the  trustees  of  the  will,  and  not  G. 
Tennant)  were  to  invest  the  two  sums  of 
402.  and  502.  in  case,  at  the  time  when, 
according  to  the  terms  of  the  will  they 
would  be  payable,  the  persons  to  receive 
them  should  be  infants.  That  must  have 
meant  that  the  two  sums  were  to  be  repaid 
to  the  trustees,  or  that  if  the  trustees 
actually  paid  the  legacy  to  Tennant,  the 
payment  was  to  be  reduced  by  902.,  which 
was  to  be  kept  in  trust  for  the  children. 
At  the  time  of  the  testatrix's  death,  G. 
Tennant  was  indebted  to  her  in  the  sum 
of  2,0002.,  and  if  nothing  had  been  said 
about  that  debt,  it  would  have  been  the 
duty  of  the  executors  to  administer  the 
assets,  and  they  must  have  required  him 
to  appropriate  the  money  in  satisfaction 
of  the  legacies.  There  was  nothing  said 
in  the  will  which  altered  that.  -^  [His 
Lordship  read  the  words  of  the  will,  and 
then  said]-^The  contention  for  the  appel- 
lants must  go  this  length :  that  that  which 
was  given  in  one  part  of  the  will  as  a 
general  legacy,  payable  out  of  the  general 
assets,  was  afterwards  converted  into  a 
specific  legacy  payable  out  of  the  sum  of 
2,0002.  due  firom  G.  Tennant.  There  was 
nothing  to  shew  that  such  was  the  inten- 
tion  of  the  testatrix,  or  that  she  meant  to 
make  the  whole  provision  for  her  brothers 
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and  sisters  and  their  children  dependent 
on  the  solvency  of  G.  Tennant.  Suppose 
that  O.  Tennant  had  been  perfectly  sol- 
vent and  the  rest  of  the  estate  insolvent? 
could  it  have  been  contended,  when  the 
testatrix  said  she  gave  the  preference  to 
others,  that  the  2,000/.  legacy  would  take 
precedence.  It  could  not ;  and  yet  that 
must  have  been  so  according  to  this  argu- 
ment of  the  appellants. 

The  fair  result  of  the  whole  direction  in 
the  will  was  this,  that  this  was  to  be  the 
fund  which  was  to  be  applied  in  making 
up  the  2,000/.,  but  not  the  only  fund  for 
that  purpose.  In  his  opinion,  therefore, 
the  judgment  ought  to  be  affirmed. 

Lord  Wensleydale  had  the  misfor- 
tune to  differ  from  his  noble  and  learned 
friends.  He  thought  the  question  de- 
pended entirely  upon  this :  whether  it 
could  be  collected  from  the  will  that 
this  was  a  legacy  left  by  the  testatrix 
to  be  paid  by  her  executors  and  trustees 
to  the  different  parties  as  a  legacy  from  the 
testatrix,  in  which  case  the  pointing  out 
the  2,000/.,  which  was  the  debt  due  from 
George  Tennant,  would  only  have  been  the 
pointing  out  the  fund  that  was  to  be  appro- 
priated to  the  payment  of  the  legacy,  and 
not  the  absolute  satisfaction  of  the  legacy ; 
and  if  that  fund  was  deficient,  then,  accord- 
ing to  the  cases  which  had  been  cited,  it 
was  perfectly  clear  that  they  might  have 
recourse  to  the  general  assets.  If  that  was 
the  true  construction  to  be  put  upon  the 
will,  there  was  an  end  of  the  case.  That 
was  the  view  taken  by  the  Vice  Chancel- 
lor and  by  Lord  Justice  Turner.  It  was 
impossible  for  him  to  help  thinking  that 
that  judgment  could  not  be  sustained.  The 
grounds  on  which  the  judgment  of  the 
Court  below  proceeded,  were  not  those 
which  were  adopted  by  either  of  his  noble 
and  learned  friends.  There  was  no  ground 
for  saying,  that  this  was  a  legacy  that  was 
to  be  paid  by  the  executors.  Lord  Justice 
Turner  relied  on  the  words  which  directed 
payment  within  twelve  months,  or  so  soon 
as  the  real  and  personal  estate  could  con- 
veniently be  converted  into  money,  as 
shewing  that  to  be  the  true  construction. 
But  it  had  been,  as  he  (Lord  Wensleydale) 
thought,  successfully  contended  by  Mr. 
Palmer,  that  it  was  impossible  to  put  that 
construction  upon  those  words,  because 
they  would  not  apply  to  legacies  which 


were  not  to  be  paid  until  within  twelve 
months  after  the  decease  of  the  testatrix's 
sister,  of  which  kind  there  were  several 
to  children  of  her  nephews.  «The  second 
ground  on  which  Lord  Justice  Turner 
placed  great  reliance  was,  that  in  certain 
events  the  executors  were  to  secure  tke 
fund  which  was  payable  to  the  infant  chil- 
dren. But  if  the  whole  of  the  sentence  was 
looked  at,  it  was  impossible  to  put  that 
construction  upon  it :  for  the  direction  was 
**  that  the  said  legacies  or  sums  of  money 
so  given  to  the  said  David  Pound,  Charles 
Pound,  Ann  Dolley,  Joseph  Pound,  the 
child  of  the  said  William  Pound,  and  chil- 
dren of  the  said  David  Pound,  shall  be 
paid  to  them  respectively  by  the  said 
George  Tennant  within  the  space  of  twelve 
calendar  months  next  after  the  decease  of 
my  said  sister  Mary  Pound,  free  from  legacy 
duty,  which  I  direct  shall  be  paid  by  the 
said  George  Tennant."  Therefore,  the 
hand  to  pay  was  his,  and  not  the  trustees*. 
And  then  the  remaining  part  of  the  sen- 
tence could  be  easily  explained,  without 
the  addition  of  more  than  a  single  word. 
The  direction  was,  "  that  the  said  legacies 
payable  to  the  child  of  the  said  W.  Pound 
and  the  children  of  the  said  D.  Pound 
shall  be  vested  interests  in  them  respec- 
tively at  their  respective  ages  of  twenty- 
one  years,  and  in  the  mean  time  shall  be 
invested  by  my  said  trustees  or  trustee  for 
the  time  being  in  or  upon  any  government  or 
real  security,  and  the  interest  and  dividends 
thereof  either  accumulated  for  the  benefit 
of  such  children,  or  be  paid  and  applied  in 
or  towards  the  maintenance  and  education 
of  such  children  in  such  manner  as  my  said 
trustees  or  trustee  shall  think  proper.*'  It 
was,  therefore,  perfectly  clear  that  she 
meant  the  trustees  to  receive  the  money 
from  G.  Tennant,  and  when  they  had 
received  it  to  invest  it.  This  was  clear 
from  the  whole  framework  of  the  will.  A 
testator  could  make  a  gift  arising  out  of 
his  bounty  an  absolute  charge  upon  a  par- 
ticular legacy.  No  words  could  be  stronger 
than  those  here  employed  to  effect  that 
particular  purpose*  But  then,  it  was 
said,  that  there  was  a  general  direction 
to  the  trustees  to  get  in  all  the  debts, 
to  convert  into  money  such  parts  of  the 
estate  as  should  not  consist  of  money, 
and  then  to  satisfy  the  debts,  funeral 
and  testamentary  expenses,  together  with 
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the  28th  of  June  1822  he  further  charged 
the  same  property  to  the  said  S.  Broadley, 
to  secure  a  further  sum  of  500/.  and  in- 
terest. 

S.  Broadley,  by  his  will,  dated  in  May 
1825,  devised  all  the  property  whereof  he 
was  seised  by  way  of  mortgage  unto  his 
wife,  Elizabeth  Broadley,  and  three  other 
persons,  their  heirs,  executors,  administra- 
tors and  assigns,  upon  trust,  on  payment 
to  his,  the  said  S.  Broadley's,  executors 
of  the  respective  sums  secured  by  the  said 
several  mortgaged  premises,  to  convey  the 
same  unto  the  person  or  persons  who  at 
the  time  of  making  such  respective  pay- 
ments should  be  entitled  to  the  equity  of 
redemption  thereof.  The  testator  ap- 
pointed the  same  four  persons  his  execu- 
tors, and  died  in  July  1825. 

Elizabeth  Broadley,  the  testator's  widow, 
died  in  August  1826. 

By  indentures  of  lease  and  release  of 
the  20th  and  21st  of  November  1831, 
M^illiam  Maud  and  James  Greenwood,  the 
then  two  surviving  trustees  of  the  will  of 
S.  Broadley,  transferred  to  Mary  Bacon 
the  said  mortgage  of  November  1818  and 
further  charge  of  June  1822,  in  considera- 
tion of  2,987/.  05.  4<2.,  then  paid  to  them 
by  her,  being  the  amount  of  the  said  two 
principal  sums  of  2,200/.  and  500/.  and 
an  arrear  of  interest,  amounting  to  287/. 
08.  4d,,  then  due  in  respect  thereof. 

Mary  Bacon,  by  her  will  and  codicil, 
dated  respectively  in  July  1845  and  June 
1851,  devised  to  her  executors,  therein 
named,  all  the  property  which  at  the  time 
of  her  decease  might  be  vested  in  her  by 
way  of  trust  or  mortgage,  to  hold  the  same 
upon  the  trusts  and  subject  to  the  equity 
of  redemption,  which  at  the  time  of  her 
death  should  be  subsisting  or  capable  of 
taking  effect  therein. 

By  indentures  of  lease  and  release  of 
the  25th  and  26th  of  July  1825,  John 
Cromack  the  younger  conveyed  by  way 
of  mortgage  certain  other  hereditaments 
and  premises  situate  in  Idle  and  Eccles- 
hill,  in  the  parish  of  Bradford,  to  the  said 
Elizabeth  Broadley,  to  secure  a  sum  of 
1,800/.  and  interest;  and  by  the  same 
indentures  three  several  terms  of  1,000 
years  were  assigned  to  John  Ness  Blakey, 
upon  trust  for  better  securing  the  payment 
of  the  said  sum  and  interest. 


Elizabeth  Broadley  died  in  1826  a 
widow  and  intestate,  leaving  Sarah  Balme, 
spinster,  and  the  said  Mary  Bacon,  widow, 
her  sole  next-of-kin  and  also  her  co-heir- 
esses-at-law,  who,  in  December  1826,  ob- 
tained a  grant  of  letters  of  administration 
of  her  estate  and  effects. 

Sarah  Balme,  by  her  will,  dated  in 
March  1828,  appointed  Robert  Turner  and 
Mary  Bacon  her  executor  and  executrix, 
but  the  said  will  contained  no  devise  of 
the  estates  vested  in  the  testatrix  as  mort- 
gagee or  trustee.  Sarah  Balme  died  on 
the  18th  of  March  1828,  leaving  the  said 
Mary  Bacon  her  heiress-at-law  and  sole 
next-of-kin,  who  afterwards  proved  her 
said  will. 

Mary  Bacon  died  in  February  1853, 
and  her  will  was  shortly  afterwards  proved 
by  the  executors  named  therein. 

On  the  26th  of  September  1853  letters 
of  administration  of  the  goods,  &c.  of 
Elizabeth  Broadley,  left  unadministered 
by  the  said  Sarah  Balme  and  Mary  Bacon, 
were  granted  to  John  Turner  Bacon,  one 
of  the  executors  of  the  said  Mary  Bacon. 

By  indenture,  dated  in  October  1853, 
the  executors  of  the  said  Mary  Bacon,  in 
consideration  of  5,000/.  paid  to  them  in 
the  proportions  and  in  manner  therein 
mentioned,  transferred  the  said-  mortgage 
and  further  charge  of  November  1818  and 
June  1822,  and  also  the  said  mortgage 
of  July  1825  to  the  plaintiffs  as  tenants 
in  common. 

By  indentures  of  lease  and  release, 
dated  the  20th  and  21st  of  August  1828, 
the  several  hereditaments  comprised  in  the 
mortgage  of  July  1825,  and  also  the  here- 
ditaments comprised  in  the  mortgage  of 
November  1818,  were  conveyed  by  the 
said  J.  Cromack  by  way  of  mortgage  to 
John  Jackson  Lee  and  two  other  persons, 
their  heirs  and  assigns,  to  secure  500/.  and 
interest. 

J.  Cromack  died  in  July  1842,  leaving 
Jane  Padgett  his  only  child  and  his  heiress- 
at-law  and  sole  next-of-kin,  and  having 
by  his  will  devised  and  bequeathed  to  her, 
her  heirs,  executors  and  administrators, 
absolutely,  all  his  real  and  personal  estate. 

The  bill  was  filed  against  Jane  Padgett 
and  her  husband  and  J.  J.  Lee,  the  sur- 
vivor of  the  mortgagees  under  the  mort- 
gage deed  of  August  1828,  and  it  prayed 
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payment  of  the  sums  secured  by  the  in- 
dentures of  mortgage  and  further  charge  of 
November  1818  and  June  1822,  and  the 
indenture  of  mortgage  of  July  1825,  or  for 
foreclosure  in  default  of  such  payment. 

The  cause  came  on  for  hearing  on  the 
16tli  of  April  1857,  when  a  decree  was 
made  to  the  effect  that  on  the  defendant 
J.  J.  Lee  paying  what  should  be  found 
due  on  aU  die  above-mentioned  securities, 
be  ahoold  be  at  liberty  to  redeem  the  mort- 
gages of  both  estates,  or  otherwise  that  he 
should  stand  foreclosed. 

This  decree  was  not  drawn  up,  and  on 
the  28rd  of  December  1857  the  defendant 
Lee  presented  a  petition  for  a  rehearing  of 
the  cause,  under  which  it  now  came  on 
to  be  reheard :  the  question  being,  whether 
the  defendant  Lee  was  entitled  to  have  the 
decree  varied  by  directing  that  he  should 
be  at  liberty  to  redeem,  at  his  pleasure, 
either  or  boUi  of  the  estates  mortgaged* 

Mr.  Malnu  and  Mr.  J.  Pearson  sub- 
mitted that  as  the  mortgages  upon  the  two 
estates  had  become  consolidated,  the  de- 
fendant Lee  could  not  be  allowed  to  split 
up  the  demand,  and  insist  upon  redeem- 
ing one  estate  alone ;  but  must  either 
redeem  both  estates  or  be  foreclosed. 
They  admitted  that  the  plaintiffs  and  the 
representatives  of  Mary  Bacon  had,  at  the 
time  of  the  mortgage  to  the  plaintiffs, 
notice  of  the  mortgage  to  the  defendant 
Lee  and  others,  and  they  cited— 

TUhy  ▼.  Davies,  2  You.  &  C.  C.C.  399. 

Fovey  v.  Skipwith,  1  Ch.  Cas.  201. 

Smeathman  v.  Bray,  15  Jur.  1051. 

Holmes  y.  Turner^  7  Hare,  367»  n. 

ffatisY.  Symes,  1  DeOex,M.&G.240; 
s.  c.  21  Law  J.  Rep.  (n.s.)  Chanc. 
.713. 

Mr.  Lee  and  Mr.  W.  H.  Terrell,  for 
the  defendant  Lee,  cited-— 

Bowker  v.  Bull,  1  Sim.  N.S.  29  ;  s.  c. 

20  Law  J.  Rep.  (n.s.)  Chanc.  47. 
Iresan  t.  Denn,  2  Cox,  425. 

Stuart,  V.C.  said  that,  in  taking  by 
way  of  security  the  equity  of  redemption 
of  two  separate  estates,  the  defendant  Lee 
most  be  considered  as  having  deliberately 
incurred  the  risk  which  he  ran  from  those 
securities  meeting  in  one  hand,  and  the 


entirety  of  both  estates  becoming  thereby 
affected  by  both  mortgages.  The  decree 
which  had  been  made  for  payment  by  him 
of  what  was  due  upon  both  mortgages  or 
foreclosure  must  therefore  stand. 

From  the  foregoing  decision  J.  J.  Lee 
appealed. 

June  3.— -ilfr.  Malins  and  Mr.  J.  Pear- 
son, in  support  of  the  decree,  besides  the 
cases  cited  in  the  Court  below,  referred  to— 

Ex  parte  Carter,  Amb.  738. 

Bugden  v.  Bignold,  2  You.  &  C.  C.C. 

377. 
Thomeyeroft  v.  Crockett,  16  Sim.  445 ; 
s.  c.  2  H.L.  Cas.  239. 

Mr.  Lee  and  Mr.  W.  H.  Terrell,  for  the 
appellant,  argued  that  the  present  case  was 
most  materially  distinguishable  from  all 
the  cases  which  had  been  relied  upon  by 
the  other  side.  It  was  fully  admitted  that 
if  two  estates  be  mortgaged  by  one  owner 
to  different  persons,  and  the  two  mortgages 
become  vested  in  one  individual,  the  owner 
cannot  redeem  one  estate  without  redeem- 
ing the  other.  It  was  also  admitted  that 
a  subsequent  mortgagee  may,  by  acquiring 
the  legal  estate,  obtain  priority  over  a 
former  mortgagee,  but  that  was  only  pro- 
vided he  had  no  notice  of  the  prior  mort- 
gage at  the  time  he  acquired  the  legal 
estate.  In  this  case,  however,  the  distinc- 
tion was,  that  when  the  mortgage  of  1828 
was  executed  it  was  admitted  that  notice 
to  the  mortgagees  of  1818  and  1825  had 
been  given,  wherefore  the  case  did  not  fall 
within  the  authorities  cited.  They  cited  in 
detail  the  following  cases  :— 

Pope  V.  Onslow,  2  Vem.  286. 

Ex  parte  King,  1  Atk.  300. 

Ireson  v.  Denn. 

Mackreth  v.  Symmons,  15  Ves.  829. 

WiUoughhy    v.    WiUouyhby,    1   Term 
Rep.  763. 

Sinclair  v.  Jackson,  17  Beav.  405. 

Bowker  v.  Bull. 

Holmes  v.  Turner ; 
and  contended  that  the  case  of  Titley  v. 
Davies  was  an  authority,  when  carefully 
examined,  in  favour  of   J.  J.  Lee,   the 
appellant. 

Mr.  Malins  was  heard  in  reply. 
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Lord  Justice  Knight  Bruce  said  that 
a  series  of  authorities  precluded  the  possi- 
bility of  there  being  more  than  one  argu- 
able question  in  the  case,  if  any.  The 
only  arguable  question  was  that  which 
Mr.  Lee  had  very  ably  put — namely, 
whether  notice  was  material;  and  one 
authority  for  holding  it  so  was  cited — that 
was  Tiiley  v.  Davies,  the  observation  of 
Lord  Hardwicke  upon  notice  in  which 
was  peculiarly  made  with  reference  to 
another  point  in  the  case,  and  for  a  different 
purpose.  He,  the  Lord  Justice,  had  looked 
in  vain  for,  and  Mr.  Lee  had  been  unable 
to  furnish  the  Court  with,  any  other  case 
in  whidi  notice  had  been  considered  mate- 
rial. With  respect  to  this  subject,  his 
Lordship  apprehended  that  according  to 
the  decisions  it  was  perfectly  immaterial 
whether  where  a  first  mortgagee  transferred 
his  security  to  a  third  mortgagee  there 
was  or  was  not  notice  of  a  second  in- 
cumbrance. The  second  incumbrancer 
must  be  deemed  to  have  knowledge  that 
the  two  mortgages  are  liable  to  coalesce, 
and  knowledge  also  of  the  consequences. 
His  Lordship  was,  therefore,  of  opinion  that 
the  decision  of  the  Vice  Chancellor  was 
correct ;  but  he  agreed  with  Mr.  Lee  that 
there  might  be  ethical  considerations  of 
weight  against  such  a  doctrine ;  but  that 
was  a  matter  for  the  legislature  to  con- 
sider. 

Lord  Justice  Turner  entirely  con- 
curred, and  observed  that  the  case  was 
governed  by  the  authorities,  beginning 
with  Fovey  v.  Skipwith,  and  it  was  not  to 
be  supposed  that,  if  the  question  of  notice 
was  one  of  importance  to  the  decision  of 
these  cases,  such  a  point  would  have  escaped 
the  observation  of  a  series  of  eminent 
Judges.  If  notice  had  been  a  material 
consideration,  it  would  have  been  neces- 
«ary  to  allege  want  of  notice  in  the  plead- 
ings, but  no  trace  of  any  such  allegation 
could  be  discovered  in  any  of  the  eases 
which  had  been  reported.  He  thought 
that  the  appeal  must  be  dismissed ;  and  he 
also  agreed  with  his  learned  Brother  that 
if  any  alteration  of  the  rule  upon  such  a 
subject  as  this  were  necessary,  that  was 
a  matter  wholly  for  the  consideration  of 
the  l^slature. 


M.R. 
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BOLDERO  V.  THE  EAST  INDIA 
COMPANY. 


Annuity  —  East  India  Company — Con* 
tract — Refund  of  Subscription, 

A  scheme  was  promoted  by  the  East 
India  Company  for  granting  annuities  to 
their  civil  servants  who  subscribed  to  a  fund 
upon  stated  terms,  which  in  the  result  proved 
in  certain  cases  more  favourable  to  the  fund 
than  to  the  annuitant ;  but  it  was  held,  that 
in  such  cases  the  annuitant  was  not  entitled 
to  a  refund. 

The  Bengal  Civil  Servants'  Retiring 
Annuity  Fund  was  promoted  by  the  East 
India  Company  to  provide  annually  at 
half  the  purchaseable  value  nine  annuities 
of  10,000  rupees  each,  for  nine  of  their 
civil  servants  who  on  retiring  had  been 
twenty-five  years  in  the  service,  twenty-two 
years  of  which  had  been  actually  spent 
in  India.  One  object  in  view  was  to  keep 
the  service  efficient,  and  to  accelerate 
promotion.  The  company,  according  to 
their  statement,  had  fixed  the  value  of  the 
annuity  according  to  the  following  table, 
which  had  been  calculated  upon  the  prin- 
ciple of  their  allowing  interest  at  6  per 
cent,  per  annum  upon  all  the  balances  of 
the  fund  as  thereafter  explained. — 

Rupees. 
If  of  the  age  of  40 


41 

t        ...  avf  |VW 

.  ...  105,800 

42 

.  ...  104,730 

43 

.  ...  103,560 

44 

...  102,350 

45 

.  ...  101.100 

4€ 

.  ...  99.800 

47 

.  ...  98,410 

48 

.  ...  97,070 

49 

.  ...  95,630 

50 

.  ...  94,170 

51 

...  92,780 

62 

.  ...  91,290 

The  fund  commenced  on  the  1st  of  May 
18S5.  It  was  to  be  made  up  of  deductions 
of  25  per  cent,  from  the  salaries  and  al- 
lowed emoluments  of  their  civil  servants 
who  subscribed  to  the  fund  ;  the  sum  thus 
raised  was  to  be  left  in  the  hands  of  the 
East  India  Company,  at  interest  at  6  per 
cent,,  and  the  company  were  further  an- 
nually to  subscribe  a  sum  equal  to  the 
amount  contributed  by  tlie  subscribers  ; 
this  was  also  to  be  accumulated  at  like 
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interest ;  there  were,  however,  some  pro- 
tisiohb  stating  that  it  was  to  he  limited  to 
the   amount  necessary  to  meet  the  nine 
annual  annuities.     If  any  servant  having 
heen  in  the  service  the  required  time  re- 
tired during  the  fifst  twenty-five  years  of 
the  institution,  he  was  to  pay  the  differ- 
enee  to  the  fund  hetween  half  the  value 
of  the  annuity  on  his  life  and  the  accu- 
mulated value  of  his  previous  contributions 
in  case  the  latter  quantity  should  be  less 
than  the  former.     Separate  accounts  for 
eaeh  subscriber  were  kept  to  determine 
the  accumulated  value  of  the  contributions 
of  any  subscriber.     On  the  Ist  of  Novem- 
ber 1852  the  plaintiff,  John  Stephen  Bol- 
dero,   who  was  then   between  sixty-one 
and  sixty-two  years  of  age,  retired,  having 
been    twenty-five  years  in   the  service, 
twenty-two  of  which   he  had  resided  in 
India.     In  the  same  year  he  accepted  an 
annuity  of  10,000  rupees  (1,000/.)  a  year 
for  life,  its  value,  estimated  by  the  table 
of  values  annexed  to  the  regulations,  being 
76,170  rupees,  one  moiety  of  which  was 
38,085  rupees,  but  as  the  plaintiff  required 
his  annuity  to  be  paid  quarterly,  an  addi- 
tional sum  of  4,726  rupees  was  payable ; 
this  made  the  ha]f-value  of  the  annuity 
amount  to  42,811  rupees.     At  the  date  of 
the  plaintiff's  retirement  the  sum  standing 
to  his  separate  account,  being  the  accu- 
mulated value  of  his  contributions  with 
interest,    was    87»504    rupees ;    this  ex- 
ceeded  the  half- value  of  the   plaintiff's 
annuity   by  40,419  rupees,  and  the  total 
amount  chargeable  against  the  plaintiff,  by 
the  fund  regulations,  by  44,698  rupees. 
The*  plaintiff,  accordingly,  when   he   ac- 
cepted the  annuity,  applied  for  a  refund  of 
the  exoess  of  the  accumulated  amount  of 
his  subscriptions  and  interest,  and  he  in 
writing  protested  against  the  non-payment 
of  the  excess.     It  was  alleged  that  after 
making  provision  for  all  payments  to  be 
made  out  of  the  fund,  together  with  some 
additional  charges,  which  it  was  proposed 
to   throw  upon    the    fund,   there   would 
remain  a  disposable  balance  of  1,086,257 
rupees,  applicable  to  no  purpose  of  the 
fund,  unless  it  should  be  applied  to  repay 
to   subscribers,  who  had  paid  more  than 
the   half -value   of  their    annuities,    the 
excess  of  their  subscriptions.     This  sum 
of  1,086,257  rupees,  with  an  appropriated 
Mkw  Sssiss,  XXVIII.— Chaho. 


balance,  amounting  together  to  2,626,357 
rupees,  the  East  India  Company  proposed 
to  capitalize,  and  allow  the  interest  thereof 
in  reduction  of  the  contributions  of  the 
company  to  the  annuity  fund.  As  the 
company  refused  to  recognize  the  plaintiff's 
claim  to  a  refund,  he  filed  the  bill  in  this 
cause,  and  charged  that  the  East  India 
Company  were  trustees  for  the  subscribers 
to  the  fund,  and  that  he  had  been  induced 
to  become  a  subscriber  on  the  belief, 
founded  on  the  regulations,  that  on  retire- 
ment he  would  have,  in  addition  to  his 
own  savings,  accumulated  in  the  shape  of 
subscriptions,  a  life  annuity  proportionate 
to  his  share  in  the  contributions  to  the 
fund,  and  that  he  should  derive  advantages 
of  larger  amount  than  could  be  realized 
by  other  modes  of  investment,  such  ad- 
vantages being  available  by  those  eligible 
to  receive  them  upon  terms  ofstrictequality; 
and  that  in  order  to  maintain  strict  equality, 
the  amount  of  the  purchase-money  should 
depend  on  the  value  of  the  annuity,  which 
would  be  regulated  by  the  age  of  the  annui- 
tant, and  that  half  the  value  of  their  re- 
spective annuities,  and  no  more,  would  be 
required  to  be  paid  by  servants  becoming 
annuitants. 

The  bill  then  prayed  for  a  declaration 
that  the  plaintiff  and  the  other  subscribers 
were  entitled  to  a  refund  of  any  excess  of 
the  accumulated  value  of  their  contribu- 
tions and  interest  above  the  aggregate 
amount  of  the  half-value  of  their  respec- 
tive annuities,  according  to  the  table  an- 
nexed to  the  regulations  of  the  fund,  and 
of  the  sums  payable  by  them  in  respect  of 
the  advantages  conferred  by  the  33 rd,  34th, 
and  40th  regulations.  It  also  prayed  for 
payment,  with  interest,  out  of  the  dis- 
posable balance  in  hand,  and  that  the  de- 
fendants might  be  restrained  from  capital- 
izing the  2,626,357  rupees. 

The  facts  and  arguments  are  further 
stated  in  the  judgment. 

Mr,  Butt,  Mr.  Rolt,  Mr.  R.  Palmer  wad 
Mr.  Freeling,  for  the  plaintiff. 

Sir  R.  Bethell,  Mr.  Lloyd  and  Mr. 
Melville,  for  the  East  India  Company. 

Mr.  Maenaghten,  for  George  Palmer  and 
Francis  Boyle  Pearson,  subscribers  to  the 
fund,  who  had  not  paid  the  half-value  of 
the  annuities, 
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Mr.  FolleU  and  Mr,  Rogers^  for   the 
managers  of  the  fund. 

Mr,  Palmer^  in  reply. 

Nov.  8.— The  Master  op  the  Rolls. — 
The  plaintiff  desires  this  Court  to  put  a 
construction  on  certain  written  documents, 
some  of  which  contain  the  regulations  of 
the  Bengal  Civil  Service  Annuity  Fundi 
and  others  of  which  are  explanatory  there- 
of; and  he  asks,  that  according  to  the 
true  and  proper  construction  thereof  it 
may  be  declared  that  he,  as  one  of  the  sub- 
scribers to  this  fund,  is  entitled  to  the 
refund  of  the  excess  of  the  accumulated 
value  of  his  subscriptions,  and  the  interest 
thereof  above  the  amount  of  the  half-value 
of  an  annuity  of  1,000/.  per  annum  for  the 
rest  of  his  life,  at  the  date  of  his  retirement 
from  the  service :  such  half-value  to  be 
calculated  according  to  the  table  annexed 
to  the  regulations  of  the  fund.  The  suit 
is  not  instituted  for  the  plaintiff  alone,  but 
he  sues  on  behalf  of  himself  and  all  other 
subscribers  to  this  fund  who  are  similarly 
situated  ;  and  the  prayer  is  for  the  sake 
of  all  of  them.  The  bill  further  prays, 
that  the  amounts  due  to  the  plaintiff  and 
to  others  situated  as  he  is,  may,  in  accord- 
ance with  this  view  of  the  case,  be  paid 
to  them  out  of  certain  funds  applicable  to 
that  purpose.  The  defendants  are,  first, 
the  East  India  Company,  next  nine  gen- 
tlemen who  are  the  managers  of  the  fund, 
and  lastly,  two  gentlemen  who  represent 
those  subscribers  to  the  fund  who  have  not 
already  by  their  subscriptions  paid  the 
half- value  of  their  respective  annuities 
according  to  the  table  referred  to,  and 
have  not  accepted  the  annuities  to  which 
they  might  be  entitled.  The  documents 
adduced  by  the  plaintiff  in  evidence,  in 
support  of  his  claim,  are  of  three  different 
classes.  The  first  class  consists  of  docu- 
ments which  bear  date  in  and  prior  to  the 
year  1825,  and  by  which  the  annuities  of 
retiring  civil  servants  in  Bengal  were  esta- 
blished and  regulated.  The  documents  of 
the  second  class  bear  date  in  the  year  1835, 
and  relate  to  the  temporary  substitution  of 
a  new  and  experimental  plan  for  the  pur- 
chase of  the  annuities  for  retiring  civil 
servants  at  one-fourth  of  their  value  in- 
stead of  one-half,  in  consequence  of  the 


partial  failure  of  the  original  scheme  ;  and 
the  documents  of  the  third  class  bear  date 
in  the  years  1838  and  1841,  and  relate  to 
the  substitution  of  a  new  plan  for  the  ac- 
quisition of  the  annuities  by  retiring  civil 
servants,  and  to  the  various  modifications 
in  the  scheme  of  the  institution  which 
were  proposed,  and  which  were  accepted 
or  rejected.  The  two  latter  classes  of  do- 
cuments bear  little  upon  the  real  question. 
They  relate  rather  to  the  history  of  the 
institution,  after  the  experience  of  some 
years  had  shewn  its  working  and  tested 
its  efficiency.  The  question  really  de- 
pends on  the  documents  which  bear  date 
in  and  prior  to  the  year  1825,  by  which 
the  fund  for  compensating  the  retiring  civil 
servants  was  created  and  the  institution 
established.  The  documents  of  this  period 
are  also  of  Very  unequal  value.  They  are 
four  in  number.  The  first  bears  date  the 
Ist  of  May  1822.  It  is  a  proposal  in 
writing  made  to  the  East  India  Company 
by  their  civil  servants  in  the  presidency 
of  Bengal.  It  suggests  the  propriety  of 
raising  a  fund  for  providing  annuities  for 
retiring  civil  servants,  and  points  out  the 
means  by  which  this  might  be  done,  which 
is  partly  by  a  subscription  by  themselves, 
and  partly  by  a  contribution  of  an  equal 
amount  to  be  made  by  the  company  itself. 
It  further  suggests  that  the  East  India 
Company  should  act  as  treasurers  of  the 
fund,  and  that  in  that  character  the  com- 
pany should  make  and  pay  interest  on  the 
funds  subscribed  and  to  be  retained  by 
them.  The  second  document  of  this  series 
bears  date  the  29th  of  June  1822.  It  is  a 
despatch  from  the  Governor  General  to 
the  East  India  Company,  recommending 
the  adoption  of  this  proposal.  The  third 
document  is  the  answer  of  the  Directors  of 
the  East  India  Company,  which  bears 
date  the  8th  of  December  1824.  The 
fourth  document  is  a  letter  written  by  the 
Secretary  of  the  Government  of  Bengal  to 
the  members  of  the  committee  of  the  civil 
servants,  transmitting  and  accompanying 
the  answer  of  the  directors.  This  last  do- 
cument bears  date  the  12th  of  May  1825. 
The  document  of  most  importance  in  this 
series  is  the  third ;— ^vis.  the  answer  of  the 
directors  of  the  8th  of  December  1824, 
which  is  an  assent  to  the  principle  of  the 
proposal  made  by  the  civil  servants ;  but 
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servants  should  subscribe  4  per  cent,  per 
annum  on  the  amount  of  their  official  in- 
comes and  emoluments  in  the  first  place, 
and  as  this  would  not  be  sufficient  to  pro- 
vide a  fund  sufficiently  large  for  the  pur- 
pose required,  the  directors  of  the  East 
India  Company  to  supply  a  sum  propor- 
tionate to  what  they  allowed  to  the  Madras 
fund,  which  was  then  in  operation ;  that  is, 
to  supply  an  equal  amount  with  the  sums 
subscribed  by  the  civil  servants  themselves : 
and  by  these  means  they  calculated  that  a 
fund  would  be  created,  which  would  be 
sufficient  to  make  up  whatever  might  be 
required  in  order  to  admit  of  eight  or  nine 
retirements  every  year  upon  life  annuities 
of  7)000  company's  rupees  each  ;  and  they 
suggested  that  the  subscriber  should  be- 
come absolutely  entitled  to  the  offer  of  an 
annuity  for  his  life  of  that  amount  when 
he  had  been  a  subscriber  for  twenty-three 
years,  but  that  he  was  also  to  be  able  to 
entitle  himself  to  a  like  annuity  at  any  time 
before  that  period,  provided  he  paid  to  the 
institution  the  difference  between  two- thirds 
of  the  actual  value  of  the  annuity  on  his 
life  at  the  date  of  his  retirement,  and  the 
accumulated  amount  of  his  previous  sub- 
scription to  the  fund.  The  proposal  then 
contains  many  regulations  for  working  out 
this  scheme  in  detail.  The  East  India 
Company,  by  their  letter  of  the  8th  of 
December,  adopted  the  principle  of  the 
proposal  of  the  Bengal  civil  servants,  but 
on  a  more  liberal  scale,  and  introduced 
several  modifications  which  were  better 
calculated  to  secure  the  object  they  both 
had  in  view.  The  object  of  the  directors 
of  the  company  is  thus  expressed  in  the 
83rd  paragraph  of  their  public  letter.  They 
state  their  favourable  opinion  of  the  esta- 
blishment of  such  a  fund,  because  it  was 
calculated  to  ''answer  useful  and  wise  ends 
as  providing  for  an  unexpected  loss  of 
fortune,  as  occasioning  the  return  of  the 
company's  servants  to  Europe  by  a  quicker 
movement  than  would  otherwise  take  place, 
and  thus  securing  to  the  company  the 
services  of  Europeans  in  the  most  active 
period  of  their  lives,  and  making  way  for 
the  advance  of  younger  servants."  The 
modifications  which  the  directors  intro- 
duced to  promote  this  object,  were  to  the 
following  effect:  they  resolved  that  the 
flinnuities  should  be  10,000  rupees  each,  at 


28.  per  rupee,  that  is  1,0002.  sterling  per 
annum ;  raising  the  annuity  therefore 
from  7  to  10 ;  that  the  period  to  en- 
title a  person  absolutely  to  the  annuity 
should  be  twenty-five  years'  subscription 
and  twenty-two  years'  actual  residence  in 
India,  and  that  before  that  time  the  civil 
servant  might  entitle  himself  to  receive  it 
by  payment  of  half  of  the  value  of  the 
annuity,  towards  the  payment  of  which 
the  amount  of  his  subscriptions  was  to  be 
allowed  in  account;  and  the  East  India 
Company  undertook  to  contribute  what- 
ever money  might  be  required,  in  addition 
to  the  contributions  of  the  subscribers,  to 
enable  the  fund  to  grant  as  many  as  nine 
annuities  annually  on  the  principle  thus 
stated.  Furthermore,  in  order  to  diminish 
the  amount  to  be  paid  by  the  retiring  civil 
servant  to  entitle  him  to  his  annuity,  the 
company  resolved,  by  Article  64,  that  in- 
terest at  the  rate  of  6  per  cent,  per  annum 
should  be  allowed  on  the  fund  set  apart 
for  the  payment  of  the  annuities,  which 
would  have  the  effect  of  causing  the  sub- 
scriptions of  the  civil  servants  to  accumulate 
at  that  rate  at  compound  interest.  The  an- 
nuities in  each  year  were  to  be  offered  to  the 
civil  servants  according  to  their  seniority  on 
the  Gradation  List  of  the  service  as  settled 
by  the  directors.  With  respect  to  existing 
civil  servants,  the  subscription  was  to  be 
optional ;  but  with  respect  to  all  future 
civil  servants  in  Bengal  it  was  to  be  com- 
pulsory :  and  an  engagement  to  subscribe 
to  the  fund  was  to  become  a  part  of  the 
covenants  of  all  persons  thereafter  to  be 
appointed  writers. 

The  general  effect  of  this  scheme,  in  the 
majority  of  cases,  is  very  plain.  Every 
one  of  the  Bengal  civil  servants  was  to 
subscribe  4  per  cent,  out  of  his  official 
income  and  emoluments.  This  was  to 
accumulate  at  compound  interest  at  6  per 
cent,  until  he  retired.  Whenever  he  was 
desirous  to  do  so,  provided  the  pensions 
then  available  were  not  taken  by  his  se- 
niors, he  was  entitled  to  a  retiring  pension 
of  1,000/.  per  annum  for  his  life  on  pay- 
ment of  so  much  money  as,  together  with 
the  fund  created  by  his  subscriptions  of  4 
per  cent,  accumulated  at  compound  interest 
of  6  per  cent.,  would  amount  to  half  of 
the  value  of  such  an  annuity  at  the  age  he 
had  then  attained.    Thus,  supposing  a  civil 
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•enrant  to  have  attained  the  age  of  forty- 
ive  years,  and  to  be  then  desirous  of  retir- 
ing»  the  value  of  the  annuity  of  10,000 
company's  rupees  for  his  life  is  calculated 
at  101,100  company's  rupees,  according  to 
the   tables   appended  to  the  regulations. 
The  consequence  would  be,  that  the  price 
to  be  charged  against  him  for  this  annuity 
would  be  half,  or  50,550  company's  rupees; 
and  if  his  subscription  of  4  per  cent,  out 
of  his  official  income,  with  the  accumulated 
interest  thereon,  amounted  to  50,000  com- 
pany's rupees,  he  would  have  to  pay  550 
company's  rupees  additional,   to    entitle 
himself  to  the  annuity.     If  the  subscrip- 
tions amounted  to  50,550  company's  ru- 
pees, he  would  have  to  pay  nothing.     In 
these   eases,  the  regulations  are  distinct 
and  unambiguous ;  but  if  his  subscriptions, 
either  with   or  without  the  accumulated 
interest,  exceed  the  50,550  company's  ru- 
pees, then  arises  the  question  raised  by  the 
bill.     In  that  event,  is   the  civil  servant 
entitled  to  the  refund  of  his  subscriptions 
over  and  above  the  50,550  company's  ru- 
pees ;    that  is,  over  and  above   the  sum 
which  was  required  to  be  paid,  or  made 
good  by  him,  for  the  purpose  of  purchasing 
his  life  annuity  of  1 ,000/.  at  the  rate  of  the 
half-value  thereof?     The  plaintiff  entered 
the  civil  service  of  the  East  India  Company 
in  the  year  1827 ;  he  retired  in  the  year 
1852  :  he  had  been  twenty-five  years  in 
the  civil  service  of  the  East  India  Company, 
of  which  twenty-two  years  had  been  spent 
in  India ;  he  was  then  sixty -one  years  of 
age  ;  and  he  was  entitled  to  an  annuity  of 
10,000  company's  rupees,  or  1,000/.  ster- 
ling, at  the  rate  of  38, 085  company's  rupees, 
which,    according   to   the    tables   already 
referred    to,  was    the    half-value   of  that 
annuity,  for  the  remainder  of  his  then  life. 
The  balance  then  standing  to  the  credit  of 
the  plaintiff,  on  the  books  of  the  trustees 
and  managers  of  the  Bengal  Civil  Service 
Fund,    was    87,504    company's    rupees, 
which,   after  deducting  the  38,085   com- 
pany's rupees,  leaves  a  surplus  to  his  credit 
of  49,419  company's  rupees,  which  is  the 
amount  now  claimed  by  him. 

On  examining  the  regulations  proposed 
by  the  Bengal  Civil  Service,  as  altered  by 
the  directors,  there  is  no  reference  made, 
directly  or  indirectly,  to  any  payments  by 
a  subscriber  ei^ceedipg  the  price  he  would 


have  to  pay  for  his  annuity.  No  allusion 
is  made  to  any  refund  under  any  circum- 
stances, except  that  in  the  14th  clause  it 
is  provided  that  any  subscriber  who  may 
be  dismissed  from  the  company's  service, 
shall  forfeit  all  right  to  any  benefit  from 
the  institution,  and  shall  be  entitled  to  no 
refund  of  any  payments  which  he  may 
have  made.  We  are,  therefore,  driven,  in 
the  absence  of  express  enactment,  to  con- 
sider what  view  of  the  case  is  either  im- 
pliedly involved  in,  or  if  not  is  most 
consistent  with  the  frame  of  the  scheme 
of  the  existing  regulations.  The  clauses 
which  may  be  said  to  relate  more  especially 
to  this  subject,  are  the  1st,  10th,  11th,  12th, 
and  the  SOth.  The  1st  is  in  these  words : 
"The  subscribers  shall,  from  the  1st  of 
January  1824,  contribute  for  the  purposes 
of  the  fund  one  twenty- fifth  part  of  their 
salaries  and  all  other  public  emoluments, 
however  denominated,  compensation  for 
travelling  expenses  excepted."  The  10th 
is :  "  Should  any  subscriber,  having  resided 
in  India,  in  the  civil  service,  not  less  than 
twenty-two  years,  and  been  a  member  of 
the  institution  the  full  period  of  twenty- 
five  years,  retire  from  the  service  before 
the  option  of  an  annuity  may  devolve 
on  him,  he  shall  be  entitled  to  the  same 
in  his  proper  turn,  without  any  pay- 
ment to  the  fund,  save  what  may  be 
claimable  under  the  following  rules."  The 
11th  is:  **Any  subscriber  who  may  ac- 
cept the  tender  of  an  annuity  shall  be 
required,  to  entitle  him  to  such  annuity, 
to  pay  to  the  institution,  previous  to  the 
date  at  which  the  annuity  is  to  commence, 
the  difference  between  one-half  of  the 
actual  value  of  the  annuity  on  his  life  and 
the  accumulated  value  of  his  previous  con- 
tribution, in  case  the  latter  quantity  shall 
be  less  than  the  former :  these  values 
shall  be  determined  as  below  provided." 
The  12th  is:  "Any  member  so  choosing 
may  decline  paying  the  difference  defined 
in  the  foregoing  rule,  and  shall  in  such 
case  be  entitled  to  an  annuity,  diminished 
in  proportion  to  the  sum  by  which  the 
accumulated  value  of  his  contribution  is 
less  than  one-half  of  the  actual  value  of 
an  annuity  on  his  life."  The  30th  is: 
"  To  determine  the  accumulated  value  of 
the  contributions  of  any  subscriber,  the 
accountant  shall  keep  separate  accounts 
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for  each  member  ;  and  these  accounts 
shall  be  annually  made  up  with  the  rate  of 
interest  allowed  by  the  company."  These, 
therefore,  do  little  more  than  specify  the 
amount,  if  any,  which  the  civil  servant 
will  have  to  pay,  should  he  accept  the 
annuity  when  his  turn  comes.  And  the 
SOth  specifies  how  the  sum  already  con- 
tributed by  the  retiring  civil  servant  is  to 
be  ascertained.  It  would  seem,  therefore,  if 
the  matter  rested  on  these  regulations 
alone,  that  the  utmost  that  could  be  urged 
on  the  subject  would  be,  to  say  that  it  was 
a  casus  omissus;  but  if  so,  it  would  be 
unfavourable  to  the  plaintiff ;  because  to 
decide  in  his  favour  would  be  to  import 
into  the  institution,  to  meet  an  unforeseen 
event,  a  regulation  not  only  not  specified, 
but  not  even  included,  by  any  inference 
that  could  fairly  be  drawn,  either  from  the 
general  scope  of  the  scheme  itself,  or  from 
any  of  the  particular  and  individual  classes 
provided  for  by  regulation.  It  would, 
therefore,  be  impossible  for  this  Court,  in 
expounding  the  meaning  of  a  contract,  to 
adopt  any  such  course ;  but  on  these 
clauses,  Uie  objection  to  the  plaintiff's 
case  does  not  rest  here ;  for  what  is  more 
important  is,  that  to  decide  in  his  favour 
would  not  be  merely  to  import  a  new  regu- 
lation into  the  institution,  but  one  which 
would  be  inconsistent  with  some  of  those 
which  are  already  established.  The  first 
regulation  provides  that  a  subscriber  shall 
contribute  4  per  cent,  from  his  income, 
without  any  limit  of  time ;  viz.,  that  he  is 
to  remain  a  subscriber  as  long  as  he  con* 
tinues  in  the  service  of  the  company. 
The  10th  provides  that  after  subscribing 
for  twenty-five  years  and  residing  in  India 
twenty- two  years,  a  subscriber  may  cease 
to  be  a  subscriber,  and  retire  from  the 
service  without  forfeiting  his  right  to  an 
annuity  in  his  turn,  and  without  making 
>any  further  payment  than  that  specified  by 
clause  1 1 ;  that  is,  without  doing  more 
than  paying  the  balance,  if  any,  which  may 
be  necessary  to  make  up  the  half-value  of 
the  annuity.  In  other  words,  if  the  sub- 
scriber at  that  time  has  paid  his  half-value 
of  the  annuity,  he  will  have  nothing  more 
to  pay ;  but  if  he  has  overpaid  the  half- 
value,  what  more  is  to  be  done,  according 
to  the  regulations?  Nothing:  for  it  is 
not  stated  that  the  excess  is  to  be  refunded 


to  him.  It  might,  no  doubt,  be  extremely 
difficult  to  introduce  a  series  of  regulations 
which  should  exactly  specify  when  the  sub- 
scription should  cease,  so  as  to  fit  exactly 
the  time  when  the  amount  standing  to  the 
credit  of  the  subscriber  would  precisely 
equal  the  half-value  of  the  annuity  at  the 
age  when  he  chose  and  was  about  to  retire ; 
but  if  it  had  been  the  intention  of  the  com- 
pany and  directors  to  effect  such  an  object, 
nothing  would  have  been  more  easy  than 
to  have  approximated  very  closely  to  this 
end.  They  might  have  provided,  that  the 
subscription  to  the  fund  should  at  all 
events  cease  at  that  period  whenever,  hav- 
ing regard  to  the  age  of  the  subscriber  and 
the  accumulated  amount  of  his  subscrip- 
tions, an  amount  was  standing  to  his  credit 
of  not  less  than  half  the  value  of  the 
annuity  he  would  be  entitled  to  receive, 
if  one  could  then  be  tendered  to  him  for 
acceptance  ;  and  the  regulations,  by  way 
of  further  approximation  to  this  idea  of 
perfect  equality,  under  all  circumstances, 
if  such  had  been  the  object,  might  have 
further  provided  that  when  the  annuity 
was  afterwards  tendered  to  and  accepted 
by  this  civil  servant,  any  accumulation 
which  had  arisen  over  the  half-value  of  the 
annuity,  which  it  would  necessarily  have 
done  in  consequence  of  his  increased  age, 
since  the  period  when  his  subscription  was 
stopped,  should  be  refunded  to  him.  But 
the  contrary  of  all  this  seems  to  be  con- 
templated ;  and,  looking  at  these  regula- 
tions alone,  it  would  seem  to  be  provided 
that  the  subscriptions  are  always  to  be 
paid  by  every  person  as  long  as  he  con- 
tinues a  civil  servant ;  that  he  is  not  to 
retire  from  the  service  without  forfeiting 
all  right  to  any  annuity,  unless  he  have 
subscribed  to  the  fund  for  twenty-five 
years,  and  have  passed  twenty -two  of  these 
years  in  India.  This  is  how  the  matter 
stands,  when  rested  solely  on  the  regu- 
lations themselves.  Upon  them  exclu- 
sively the  plaintiff  would  have  nothing  on 
which  to  found  an  argument  in  favour  of 
his  claim. 

But  I  then  turn  to  the  dispatch  itself, 
and  to  the  clauses  which  precede  and 
accompany  the  regulations.  I  am  unable 
to  discover  anything  to  controul  or  alter 
the  view  I  have  taken  of  the  plaintiff's 
case,  as  derived  from  the  regulations  them- 
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selves ;  but,  on  tbe  contrarj,  when  taken 
as  a  whole,  I  find  somewhat  to  confinn  it. 
The  dauses  principally  relied  on  by  the 
plaintiff  are  the  following :  The  52nd, 
53rd,  54th,  55th,  56th  and  57th.  I  read 
the  first  and  last,  which  are  the  most  im- 
portant and  most  farourable  to  the  view 
of  the  plaintiff. 

"The  third  part  requiring  attention  is 
the  proportion  of  ralae  of  the  annuity 
which  shoo  Id  he  paid  by  the  annuitants,  or, 
in  other  words,  what  shall  be  the  sam  paid 
by  a  servant,  including  his  accumulated 
subscriptions,  to  entitle  him  to  an  annuity, 
if  otherwise  eligible ;  upon  which  point 
we  must  observe,  that  we  consider  it  of 
essential  importance  that  so  far  as  may  be 
practicable  the  advantages  afforded  by  the 
fund  should  be  available  by  those  eligible 
to  receive  them,  upon  terms  of  strict  equa* 
lity."  The  last  may  be  termed  a  species 
of  summary  or  winding  up  of  the  former 
ones.  It  is  of  considerable  length  ;  but 
the  beginning  of  it  is  to  this  effect: — 
*'  But  although  in  the  mode  here  proposed 
sU  servants  upon  becoming  annuitants  will 
pay  half  the  value  of  their  respective 
snnnities,  and  no  more,  and  will  be  so  far 
placed  upon  an  equal  footing,  yet  it  has 
not  escaped  our  observation  that  there  will 
be  a  material  difference  in  the  value  of  the 
risks  incurred  by  the  several  subscribers 
of  losing,  by  death  or  early  retirement,  the 
amount  of  their  contributions.  The  extent 
of  this  risk  depends  upon  the  sum  contri- 
buted in  each  year,  and  upon  the  number 
of  years  for  which  the  contribution  has 
been  paid."  Then  it  proceeds  to  discuss 
that  subject  at  considerable  length.  The 
first  part  is  the  most  important  for  the 
plaintiff.  The  first  of  these  regulations, 
therefore,  it  is  contended,  contemplates,  as 
a  foundation  for  the  scheme,  in  the  first 
place,  strict  equality ;  which  would  not, 
it  is  argued,  be  attained  if  one  civil  servant 
contributed  a  much  larger  sura  than  an* 
other,  and  after  having  so  done  received 
pnly  the  same  amount  of  annuity.  To 
enforce  and  maintain  this  equality,  it  is 
argued,  by  the  plaintiff,  to  be  essential  to 
repsy  to  the  civil  servant  the  excess  which 
he  has  paid  over  and  above  the  half-value 
of  his  annuity.  The  other  clause  (the  57th) 
iSf  it  is  contended,  still  more  precise  in 
the  same  direction ;  for  it  expressly  lays 


down  that  the  principle  of  the  scheme  is 
*'  That  all  servants  upon  becoming  annui- 
tants will  pay  half  the  value  of  their  re- 
spective annuities,  and  no  more^  and  will 
so  far  be  placed  upon  an  equal  footing." 
For  the  plaintiff,  it  is  argued  (and  appa- 
rently at  first  sight  with  great  force),  that 
it  would  be  a  direct  violation  of  this  rule 
to  say,  that  when  a  civil  servant  has  con- 
tributed  out  of  his  official  income  more 
than  half  the  value  of  his  annuity,  that 
excess  is  to  be  retained,  and  he  is  not  to 
have  any  increase  made  to  his  annuity.  It 
is  impossible  to  say,  that  there  is  not  great 
weight  in  these  argruments,  when  these 
clauses  are  looked  at  alone,  without  the 
rest  of  the  document  with  which  they  are 
united,  but  taken  in  connexion  with  the 
rest  of  the  clauses  which  constitute  this 
institution,  it  is  impossible  to  give  to 
them  the  effect  contended  for  by  the 
plaintiff. 

In  the  first  place,  when  we  come  to  the 
clauses  which  specify  the  means  by  which 
the  annuity  fund  is  to  be  formed,  from  60 
to  6^^  both  inclusive,  it  is  stated  that  the 
fund  is  to  arise  from  three  sources,  and 
three  sources  only:  viz.,  first,  by  sub- 
scriptions from  civil  servants  proportioned 
to  their  official  income ;  secondly,  by  con- 
tributions from  the  company ;  thirdly,  by 
fines  from  persons  being  annuitants.  In 
the  former  case,  it  is  expressly  laid  down 
that  it  is  to  be  an  inseparable  condition, 
attached  to  all  persons  thereafter  appointed 
writers,  that  they  are  to  contribute  4  per 
cent  upon  their  salaries  and  allowed  emo- 
luments. There  is  no  exception  stated ; 
no  deduction  allowed ;  no  period  spe- 
cified, when  this  subscription  is  to  cease ; 
but  as  long  as  any  person  is  a  civil  servant, 
so  long  must  he  be  a  subscriber,  and  that 
he  shall  be  a  subscriber  is  to  form  a  part 
of  the  covenant  which  he  is  to  enter  into 
with  the  East  India  Company.  I  have 
already  noticed,  how  easy  and  obvious  it 
would  have  been  to  stop  the  subscription 
at  a  time  when  the  amount  standing  to  his 
credit  equalled  the  half- value  of  the  an- 
nuity at  the  age  which  the  subscriber  had 
then  reached.  If  such  had  been  their 
intention,  why  did  this  clause  omit  to 
state  the  period  when  the  subscription 
should  stop,  or  be  silent  as  to  any  refund  ? 
But  what  is  still  stronger,  when  we  look 
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at  the  words  of  this  clause,  according  to 
their  rigid  and  strict  construction,  they  do 
not  import  that  no  civil  servant  is  ever 
to  subscribe  more  than  half  of  the  value  of 
the  annuity,  but  they  import  that  he  shall 
never  pay  any  more  than  half  the  value  of  the 
annuity.  In  other  words,  it  simply  enacts 
that  the  payment,  if  any,  which  he  will 
have  to  make,  and  which  constitutes  the 
third  source  by  which  the  fund  is  to  be 
supplied,  shall  not  exceed  what,  together 
with  his  contributions  to  the  first  source 
from  which  the  fund  springs,  viz.  his  sub- 
scription, accumulated  at  6  per  cent.,  shall 
amount  to  the  half- value  of  the  annuity 
of  1,000/.  at  his  period  of  life.  It  might 
appear,  at  first  sight,  that  this  was  a  tri- 
fling and  technical  distinction  to  draw 
between  the  word  ''subscribe"  and  the 
word  "  pay"  ;  but  a  more  careful  exami- 
nation will  shew,  that  it  is  the  true 
effect  and  meaning  of  all  these  clauses. 
There  are  three  sources  of  income  bv  which 
the  fund  is  to  be  created.  Two  of  these 
spring  from  the  civil  service  :  viz.  sub- 
scriptions and  fines,  which  is  the  word 
used,  for  the  payment  of  the  half-value  of 
the  annuity.  The  clauses  from  52.  to  57* 
inclusive  relate  to  the  latter  of  these  two 
sources  of  income.  The  word  "  equality" 
in  the  57th  paragraph  has  reference,  there- 
fore, exclusively  to  the  equality  of  price 
to  be  paid  for  the  annuity.  So,  also, 
the  words  "  no  more,"  in  paragraph  57f 
have  reference  to  the  same  point,  viz. 
the  amount  to  be  paid  for  the  annuity. 
This  point  is  also  made  clear,  by  consider- 
ing in  what  manner,  and  to  what  extent, 
the  rules  provide  for  the  remaining  sources 
of  income,  by  which  the  fund  is  to  be  pro- 
vided. This  (which  in  these  regulations  is 
treated  as  the  second  source)  is  the  con- 
tributions by  the  company. 

Now  by  these  regulations  it  is  expressly 
provided  that  the  company  shall  contri- 
bute such  a  sum,  whatever  it  may  be,  in 
addition  to  the  contributions  of  the  sub- 
scribers, as  will  be  sufficient  to  enable  the 
fund  to  grant  the  annuities  in  question :  but 
that  is  the  effect  of  clause  61.  The  words 
are,  that  "  the  company  shall  contribute 
whatever  sum  may  be  required,  in  addition 
to  the  contributions  of  subscribers,  to  en- 
able the  fund  to  grant  such  number  of 
annuities  as  may  be  accepted  under  the 


prescribed  regulations,  not  exceeding  nine 
per  annum."  Now  the  contributions  of 
the  civil  servants  consist  of  two  distinct 
matters,  namely,  subscriptions  and  fines. 
If  the  contention  of  the  plaintiff  prevailed, 
it  would  be  necessary  for  the  company  not 
only  to  contribute  what  might  be  required 
for  the  purpose  here  specified,  but  also 
what,  in  addition,  might  be  required  for 
the  purpose  of  refunding  to  subscribers  the 
excess  of  the  sura  standing  to  their  credit 
above  the  half- value  of  their  annuity.  To 
effect,  therefore,  the  objects  of  the  plaintiff 
this  clause  61.  must  be  modified,  and  its 
present  import  wholly  varied.  The  ex- 
press constitution,  therefore,  of  the  scheme, 
as  propounded  in  this  letter,  negatives  the 
argument  founded  on  the  clauses  relied 
upon  by  the  plaintiff,  and  shews  that  these 
clauses  must  be  intended  to  refer,  and  to 
be  confined,  to  the  case  of  the  third  source 
of  income,  viz.  the  case  when  the  civil 
servant  accepting  the  annuity  has  not 
standing  to  his  credit,  as  a  subscriber,  as 
much  as  the  half-value  of  the  annuity  he 
seeks  to  obtain.  The  fact  is,  that  not  only 
is  perfect  equality,  in  all  cases,  not  con- 
templated by  the  scheme,  but  the  directors 
point  out,  and  the  scheme  itself  shews,  that 
equality  is  unattainable.  It  is  prevented 
by  the  death,  dismissal  or  resignation  of  a 
subscriber  before  obtaining  his  annuity ; 
it  is  prevented  by  the  circumstance  that 
prior  claims  may  exhaust  the  fund ;  all 
which  is  confirmatory  of  the  observation, 
that  perfect  equality  was  not  considered 
attainable,  and  that  the  equality  spoken 
of  in  the  clause  in  question  refers  exclu- 
sively to  the  payments  to  be  made  in 
respect  of  which  the  third  source  of  income 
was  derived. 

This  view  of  the  case  is  confirmed  by 
another  circumstance,  drawn  from  the  whole 
of  the  papers  taken  together.  If  we  refer 
to  the  basis  on  which  the  scheme  is  founded, 
we  find  that  the  contention  of  the  plaintiff 
would  frustrate  or  impede  one  of  the  prin- 
cipal objects  it  was  intended  to  attain, 
This  object  is  thus  stated  by  the  directors 
in  the  opening  of  their  observations  on  the 
proposal  from  Calcutta : — It  is  in  clause  33, 
already  referred  to  as  being  that  which 
refers  to  the  "quicker  movement."  This 
principle  is  repeated  again  in  other  places. 
In  paragraph  43.  it  is  observed,  **  Those 
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advantages  should  certainly  be  considered, 
because,  in  order  that  the  fund  may  be 
beneficial  to  the  seryice,  it  is  important 
that  all  the  annuities  from  it,  as  they  accrue, 
should  be  accepted  by  old  servants,  so  that 
the  fund  may  not  be  instrumental  to  the 
retirement  of  young  and  active  servants, 
and  it  cannot  be  expected  that  old  ser- 
vants in  the  possession,  as  they  generally 
are,  of  lucrative  offices,  would  be  tempted 
to  retire,  if  the  annuity  did  not  afford  a 
material  addition  to  such  income  as  the 
party  may  possess."  This  is  again  referred 
to  in  paragraph  46 : — "  As  the  efficiency 
and  utility  of  an  annuity  fund  must  mate- 
rially depend  upon  the  inducement  afforded 
by  it  to  old  servants  to  retire,  and  as  it 
cannot  be  expected  that  civil  servants  will 
retire  to  England  without  adequate  provi* 
sion*' — ^and  the  same  view  seems  to  per- 
vade the  whole  of  the  document  on  this 
subject.  But  if  a  refund  of  the  excess  of 
the  sum  standing  to  the  credit  of  the  civil 
servant  *1n  his  subscription  account  above 
the  half-value  of  the  annuity  at  the  date 
of  his  retirement  were  allowed,  it  is  mani- 
fest that  it  might,  and  in  many  cases  must, 
have  an  effect  subversive  of  this  very  ob- 
ject ;  for  as  6  per  cent,  was  to  be  allowed 
by  the  company  on  the  fund  set  apart  for 
the  payment  of  the  annuities,  and  which 
fund  consisted  in  part  of  the  subscriptions 
of  the  civil  servants,  the  effect  is,  that 
their  subscriptions  accumulate  at  com- 
pound interest  at  6  per  cent,  per  annum. 
If  a  -civil  servant  received  the  offer  of  a 
fetiring  annuity,  at  the  period  when  the 
sum  standing  to  his  credit  equalled  the  full 
amount  of  the  half-value  of  his  annuity, 
or  nearly  so,  he  might  well  find  it  for  his 
advantage  to  decline  accepting  this  offer, 
as  in  every  year  the  half-value  of  his 
annuity  would  diminish,  and  in  the  mean 
time  the  saving  from  his  subscriptions 
would  be  accumulating  at  compound  in- 
terest at  6  per  cent,  per  annum;  all  of 
which  would  come  back  to  him  when,  at 
some  future  time,  he  accepted  the  annuity. 
This  would  be  the  result  if  the  plaintiff's 
view  of  these  regulations  were  the  correct 
one.  It  is  true  that  the  plaintiff  does  not, 
at  the  bar,  claim  the  accumulations  of  his 
subscriptions  at  compound  interest  at  6 
per  cent.,  although  he  does  so  by  his  bill, 
and  that  he  now  only  claims  a  refund  of 
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the  actual  excess  paid  by  him  since  the 
time  when  his  subscription  fund  amounted 
to  the  half- value  of  the  annuity.  Now  it 
is  manifest  that  this  distinction  is  not  main- 
tainable, by  any  constraction  to  be  placed 
on  any  of  the  clauses  of  the  scheme  itself, 
and  that  if  the  plaintiff  is  entitled  to  any 
refund  at  all,  he  is  entitled  to  the  refund 
of  the  whole  excess  of  his  subscription- 
fund,  as  it  stands  to  his  credit  in  the  books 
kept  by  the  trustees  and  managers  of  the 
institution. 

Then,  again,  the  whole  of  the  clauses 
which  relate  to  the  principal  part  of  the 
scheme,  and  which  contain  the  calculations 
on  which  it  is  founded,  negative  the  view 
put  forward  by  the  plaintiff,  both  in  express 
words,  and  in  the  general  scope  and  spirit 
of  them.  Thus  it  is  that  in  the  calcula- 
tions mentioned  in  the  62nd  clause,  and 
worked  out  in  the  71st  clause,  the  interest 
is  calculated  on  the  balance  of  the  fund  in 
the  hands  of  the  trustees ;  but  if  in  any 
case  there  was  to  be  a  repayment  of  sub- 
scriptions, what  is  calculated  as  the  balance 
would  not  have  been  the  real  balance  of 
the  fund,  as  a  part  would  have  been  re- 
funded to  the  civil  servant,  and  accord- 
ingly, in  that  event,  all  the  calculations 
on  the  scheme  so  established  would  have 
been  erroneous,  and  a  wholly  distinct  set  of 
figures  and  calculations  would  have  been 
necessary.  The  prospective  calculations 
of  the  scheme  carried  on  for  twenty-four 
years,  anticipate  that  the  whole  fund  would 
be  exhausted  by  the  annuities  accepted. 
So  that  if  the  working  of  the  scheme  had 
been  precisely  what  was  anticipated  by  the 
directors,  and  which  was  the  point  to  which 
they  endeavoured  to  approximate,  there 
would  not  have  been  a  penny  available  to 
provide  for  any  such  refund  to  any  person 
whatsoever ;  and  any  refusal  in  any  case 
would  have  created  a  failure  of  funds  to 
meet  the  payment  of  the  annuities.  On 
the  hypothesis  on  which  the  plaintiff's  case 
is  founded,  viz.,  of  perfect  equality  to  all 
persons  connected  with  the  institution, 
although  it  would  have  been  very  difficult 
to  arrive  at  that  result  precisely  in  all 
cases,  yet  a  considerable  approximation 
to  it  might  have  been  made  very  easily  by 
one  or  two  simple  additional  regulations, 
if  such  equality  had  been  the  object ;  but 
on  the  assumption  that  this  perfect  equality 
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to  all  subscribed  was  intended,  and  that 
the  subscriber  is  entitled  to  the  refund  now 
contended  for,  nothing  can  be  conceived 
more  clumsy  than  the  whole  scheme,  as  it 
would  then  stand.  If  the  civil  servant  is 
to  be  entitled  to  a  refund,  why  not  stop 
the  subscription  when  his  account  equals 
the  half- value  of  his  annuity  ?  and  also, 
why  not  compel  him  to  accept  the  annuity 
as  soon  as  one  can  be  offered  to  him  ? 
"What  possible  explanation  can  be  sug- 
gested for  the  East  India  Company  taking 
the  trouble  to  accumulate  l-25th  part 
of  a  civil  servant's  income  and  emolu- 
ments at  compound  interest,  at  6  per 
cent.,  to  be  repaid  to  him  when  he  thought 
fit  to  retire  and  accept  his  annuity  of 
1,000/.  per  annum  ?  Then,  again,  what 
possible  explanation  can  be  suggested  for 
depriving  of  the  whole  excess  of  his  sub- 
scriptions the  estate  of  the  civil  servant 
who  has  notified  his  intention  to  retire  and 
accept  the  annuity,  but  who  dies  the  day 
before  he  retires,  and  yet  paying  that 
excess  to  the  executors  of  the  civil  servant 
exactly  similarly  situated,  but  who  hap- 
pens to  live  two  days  longer  ?  Why,  also, 
should  the  civil  servant,  who  has  retired 
when  he  was  entitled  so  to  do  under  the 
10th  regulation,  but  without  receiving  any 
annuity,  because  the  option  of  one  had  not 
then  devolved  upon  him — why  should  he 
be  entitled  to  receive  back  the  excess  of 
his  subscriptions  if  he  live  long  enough  to 
obtain  his  annuity,  but  not  if  he  die  before 
the  option  of  an  annuity  should  devolve 
upon  him  ? 

It  is  needless  to  go  on  accumulating 
instances  of  the  incongruity,  and  want  of 
harmony,  existing  in  all  parts  of  the  plan, 
on  the  hypothesis  of  the  plaintiff's  con- 
struction. They  spring  up  at  every  turn. 
But,  on  the  other  hand,  the  plan,  though 
not  productive  of  equality  in  all  cases,  is 
perfectly  consistent  and  harmonious,  if  the 
basis  of  it  is  supposed  to  be  this,  vis. :  that 
all  persons  must  be  subscribers  to  it  as 
long  as  they  fill  the.  character  of  civil  ser- 
vants ;  that  if  they  die  or  are  dismissed  or 
retire  from  the  service,  not  having  resided  in 
India  twenty-two  years,  and  not  having  been 
amember  of  the  institution  twenty-five  years, 
they  lose  all  their  contributions  and  sub- 
scriptions, whatever  may  be  the  amount  of 
them;  that  if  they  live  to  attain  the  annuity 


they  get  it  for  nothing,  provided  their  sub- 
scriptions accumulated  at  compound  inter- 
est at  6  per  cent,  equal  or  exceed  half  the 
value  of  their  annuity,  and  if  not,   they 
have  to  pay  the  difference  between  their 
accumulated  subscriptions  and   the  half- 
value  of  their  annuity  ;    that  these  sub- 
scriptions and  this paymentof  the  half- value 
of  the  annuity,  when  it  takes  place,  are 
to  make  up  the  sources  of  income  of  the 
fund  ;  and  that  the  East  India  Company 
provides  what  may  be  required  to  make 
up  the  annuities.   This  is  plain  and  simple, 
and  appears  to  be  the  scope  of  the  whole 
scheme ;    and    the    regulations    are   well 
drawn  to  express  these  intentions.     The 
arguments,  however,  which  appear  to  flow 
from  the  paragraphs  above  referred  to,  and 
from  the  general  scope  and  purpose  of  the 
scheme,  are  attempted  to  be  refuted  by  the 
plaintiff,  in  the  following  manner : — It  is 
argued,  on  his  behalf,  that  this  is  a  case  of 
contract  between  the  East  India  Company 
and  each  civil  servant,  and  that  it  must  be 
construed,  therefore,  according  to  the  terms 
of  the  contract,  and  that  the  public  letter 
to  Bengal  of  December  1824,  so  far  as  it 
relates   to  this  subject,   consists   of  two 
branches:  first,  the  clauses  which  constitute 
the  contract,  and  then  the  clauses  which 
describe  how  that  contract  is  to  be  carried 
into  effect.     This  distinction,  it  is  urged, 
is  clear,  and  recogniEed  in  all  cases.     As, 
for  instance,  when  a  vendor  agrees  to  sell 
a  messuage  to  a  purchaser  for  a  given  sum, 
this  constitutes  the  contract ;  but  the  ne- 
cessity of  making  out  and  of  accepting  a 
good  title,  and  of  preparing  and  of  execut- 
ing the   conveyance,   are   the   means   by 
which  that  contract  is  carried  into  effect, 
and  which  need  not  be  expressed  in  the 
contract,  but  are  necessarily  incidental  to 
it ;  and  that  still  less  can  such  clauses,  if 
expressed,  controul  the  effect  of  the  con- 
tract, but  that  they  are  to  be  treated  on 
the  well-known  rule,  expressio  eorum  qute 
taciie  insunt  nihil  operatur.      This  argu- 
ment is  applied  to  this  document  thus : — 
It  is  urged  that  the  clauses  in  this  letter, 
from  44  to  59,  both  inclusive,  specify  the 
terms  of  the  contract,  and  that  the  clauses 
from  60  to  72,  both  inclusive,  are  merely 
the  machinery  by  which  the  contract  so 
expressed  is  to  be  carried  into  effect,  and 
that  therefore,  no  inference  can  fairly  be 
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drawn  from  them  to  prejudice  or  hinder 
condiisions  which  fairly  reault  from  the 
words  used  in  the  first  clauses.  But 
this  distinction,  though  accurate  in  many 
cases,  has  not  any  application  to  this  case. 
The  contract  is  not  contained  in  any  of  the 
earlier  clauses,  taken  separately  and  con- 
jointly, hut  it  is  a  contract  made  up  of  all 
the  clauses  of  the  letter,  and  it  can  only 
he  ascertained  hy  taking  them  all  together. 
It  is  not  a  contract  to  provide  annuities 
for  life  to  retiring  civil  servants  at  a  par- 
ticular price ;  hut  it  is  a  contract  to  pro- 
vide such  annuities  in  a  particular  manner, 
and  snhject  to  certain  specified  conditions, 
all  which  conditions  are  essential  and  part 
of  the  contract.  It  is  also  not  a  separate 
contract  between  the  East  India  Company 
and  each  one  of  its  Bengal  civil  servants ; 
but  it  is  a  contract  between  the  East  India 
Company  and  the  whole  body  of  their  civil 
servants  in  Bengal,  for  the  general  benefit 
and  advantage  of  that  aggregate  body  taken 
collectively.  The  contract  consists  in 
mutual  engagements  to  perform  certain 
acts  by  the  body  of  the  civil  servants  of 
Bengal  on  the  one  side,  and  on  the  other  side 
by  the  East  India  Company.  The  acts  to 
be  done  by  each  party  are  specified  in,  and 
are  to  be  collected  from,  all  the  clauses  of 
this  public  letter,  taken  together  with  the 
regulations  which  are  appended  to  it.  The 
pecuniary  part  of  it  is  not  the  only  part  of 
the  contract ;  but,  so  far  as  that  part  is  con- 
cerned, it  seems  to  be  distinctly  to  this 
effect,  viz. :  that  in  consideration  of  the 
civil  servants  subscribing  4  per  cent,  per 
annum  out  of  their  pay  and  emoluments  as 
long  as  they  are  in  the  service,  and  in 
consideration  of  their  paying  what,  if  any- 
thing, may  be  required  to  make  up  the 
half-value  of  their  respective  annuities,  to 
be  calculated  according  to  the  tables  speci- 
fied, the  East  India  Company  will  grant 
and  pay  nine  annuities  annually  of  1,000/* 
each,  for  the  respective  lives  of  nine  re- 
tiring civil  servants;  and  this  Court  can 
no  more  diminish  the  amount  to  be  paid 
by  the  civil  servants  than  it  can  lessen  the 
annuity  to  be  granted  by  the  company. 

This  is  how  the  question  stands  upon 
the  construction  of  the  first  class  of  docu- 
ments, taken  alone.  Other  considerations, 
however,  have  to  be  noticed.  When  the 
terms  of  a  contract  are  plain,  usage  can  little 
affect  the  construction  to  be  placed  upon 


it.  When  it  is  ambiguous,  undoubtedly 
usage  for  a  long  time  may  infiuence  the 
judgment  of  the  Court,  by  shewing  how  it 
was  understood  by  the  original  parties  to 
it.  If  usage  is  to  have  any  effect  in  this 
case,  it  is  wholly  against  the  plaintiff. 
From  the  time  of  the  establishmeiit  of  this 
scheme  until  the  year  1835,  that  is,  for 
ten  years,  no  refund,  such  as  that  sought 
by  the  plaintiff,  was  ever  made  to  any 
one ;  nor,  indeed,  does  it  ever  appear  to 
have  been  claimed.  Still,  however,  the 
plan  was  not  successful  in  accomplishing 
the  object  which  influenced  the  East  India 
Company  in  adopting  it.  The  plan  was 
based  on  the  belief,  that  at  least  nine  per- 
sons would  be  found,  in  each  year,  desirous 
to  accept  the  proposed  annuity  on  the 
terms  so  offered,  and  that  accordingly  nine 
annual  vacancies  in  the  civil  service  would 
by  this  means  be  produced.  This  expec- 
tation turned  out  to  be  delusive.  Even 
in  the  absence  of  any  refund  the  advan- 
tages offered  were  not  sufilcient  to  induce 
a  sufiScient  number  of  civil  servants  to 
retire.  Accordingly  it  so  happened  that 
for  several  years  after  the  establishment 
of  the  annuity  fund  in  1825  nine  annuities 
in  each  year  were  not  accepted  by  the 
subscribers;  the  consequence  of  which 
was,  that  the  annuity  fund  increased  to  a 
considerably  larger  extent  than  had  been 
anticipated,  and  the  "  quicker  movement " 
in  the  civil  service,  intended  to  be  effected 
by  the  scheme,  did  not  take  place.  A 
memorial  was,  in  consequence,  addressed 
by  the  civil  servants  to  the  directors,  pray- 
ing for  some  modification  of  the  scheme. 
To  this  the  East  India  Company  returned 
an  answer  on  the  27th  of  May  1835,  in 
consequence  of  which  additional  regula- 
tions  were  proposed  for  the  management 
of  the  fund  by  the  civil  servants  of  Bengal 
in  1836,  and  were  sent  for  approval  to  the 
East  India  Company.  They  were  ap- 
proved by  the  directors  in  a  letter,  dated 
the  3rd  of  May  1837.  The  effect  and 
general  scope  of  these  proposals  was,  that 
in  future,  at  the  close  of  every  year,  two- 
thirds  of  the  unaccepted  annuities  were  to 
be  offered  to  subscribers  in  order  of  senior- 
ity on  payment  of  one-fourth  instead  of 
one-half  of  the  value  of  the  annuity,  and 
that  in  the  event  of  the  accumulated 
subscriptions,  with  interest,  exceeding  that 
fourth,  the  balance  was  to  be  returned  to 
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the  subscriber.  This  arrangement  was 
intended  to  be  experimental,  and  it  was 
proposed  that  it  should  last  for  three  years, 
in  order  that  its  effect  might  be  tried.  By 
this  plan  the  regulations  expressly  con- 
template and  enact,  although  only  as  a 
temporary  and  experimental  measure,  a 
refunding  to  the  retiring  civil  servant  of 
his  subscriptions  if  they  exceed  the  price 
at  which  the  annuity  is  to  be  purchased 
which  is  fixed  at  one- fourth  of  its  real  value. 
It  is  not  necessary  to  go  very  minutely  into 
this  scheme,  which  was  adopted  only  as  a 
temporary  expedient,  and  was  soon  after- 
wards abandoned.  But  it  is  not  suggested 
that  any  alteration  should  be  made  in  the 
original  scheme,  by  which  the  annuities  are 
first  offered  to  the  subscribers  at  half- 
value,  or  that  this  principle  of  refunding  is 
applicable  only  to  that  portion  of  the  fund 
which  is  unapplied  by  reason  of  the  whole 
of  the  nine  annuities  not  having  been 
accepted.  Practically,  however,  with  this 
alternative  to  fall  back  upon,  it  was  evi- 
dent that  no  one  would  accept  the  annuity 
on  payment  of  half- value  ;  and  accordingly 
under  the  altered  scheme  six  annuities, 
instead  of  nine,  were  granted  in  each  year 
on  payment  of  one-fourth  instead  of  one- 
half  of  the  value  of  the  annuity ;  and  in  the 
payment  of  that  one- fourth  the  amount 
standing  to  the  credit  of  the  subscriber 
was  to  be  taken  into  account,  and  the 
balance,  if  any,  in  his  favour  was  to  be 
repaid  to  him.  This  plan  lasted  some 
years,  and  under  it  twenty-eight  persons 
received  from  1835  to  1842  annuities  on 
these  terms.  This  plan  was  soon  objected 
to  by  some  of  the  civil  servants  who  were 
low  on  the  list,  unless  it  were  made  a  per- 
petual arrangement,  in  which  case  the 
permanent  contributions  to  be  made  by 
the  East  India  Company  must  have  been 
very  materially  increased.  The  result  of 
this  was  that  the  new  plan  was  abandoned, 
and  the  whole  matter  was  discussed  over 
again  from  1838  to  1842  with  a  view  to 
the  permanent  establishment  of  the  insti- 
tution. This  discussion  gave  rise  to  that 
which  has  been  termed  the  third  class  of 
documents.  They  add  little  light  to  the 
subject  before  the  Court.  By  the  30th 
clause  of  the  original  scheme,  any  changes 
might  be  introduced  into  it,  provided  they 
wefe  carried  by  a  majority  of  three-fburthi 
of  Um  eivil  aervanta  at  Bengal,  and  were 


afterwards  sanctioned  bv  the  directors  of 
the  East  India  Company.  No  point  on 
the  alterations  has  been  made,  and  there- 
fore, unless  the  construction  contended 
for  by  the  plaintiff  is  to  be  found  in  the 
original  scheme,  it  does  not  now  form  any 
part  of  it.  The  short  account  of  these 
last  transactions  is  as  follows.  In  January 
1838  a  memorial  was  sent  by  the  civil 
servants  to  the  directors,  objecting  to  the 
refunding  the  excess  of  subscriptions  as 
long  as  the  price  at  which  the  annuity  is 
to  be  purchased  is  to  be  at  one-fourth  of 
its  value.  On  the  1st  of  September  1841 
the  Court  of  Directors  sent  a  despatch  to 
Bengal,  in  which,  in  the  first  place,  they 
point  out  that  the  excess  of  the  real  balance 
of  the  fund  over  that  which  had  been 
estimated  as  the  probable  balance  when 
the  institution  was  founded  had  amounted 
to  2,794,663  company's  rupees,  and  that 
the  half  of  that  sum  was  1,397,331  com- 
pany's rupees;  and  the  directors  suggested 
that  this  half  should  be  applied  in  reducing 
the  amount  to  be  paid  by  the  retiring  civil 
servant  by  way  of  what  is  called  a  fine  for 
the  purpose  of  obtaining  his  annuity.  And, 
in  the  second  place,  they  suggested  with 
respect  to  the  refunding  to  the  retiring 
civil  servant,  that  it  would  be  desirable  to 
confine  this  refund  to  the  excess  which 
may  be  standing  to  his  account  over  and 
above  the  half- value  of  the  annuity.  This 
matter  was  discussed  by  the  civil  servants 
in  Bengal  in  January  1842.  Some  modi- 
fications were  introduced  into  the  rules 
which  were  sanctioned  by  the  directors, 
but  a  clause  expressly  enacting  that  the 
excess  of  subscriptions  over  and  above 
the  half-value  of  the  annuity  should  be 
returned  to  the  retiring  civil  servant  was 
proposed  and  rejected  by  the  civil  servants 
at  Bengal  in  consequence  of  its  not  having 
the  requisite  majority  of  three-fourths  in 
favour  of  it.  All  these  proceedings,  which 
I  have  not  thought  it  necessary  to  notice 
in  detail,  leave  the  matter  very  much 
where  it  stood  before.  The  arrangement 
in  1835  was  but  temporary,  and  has  been 
finally  superseded.  A  new  regulation, 
removing  all  doubt  in  the  matter  by  the 
express  enactment  of  it,  has  not  been 
adopted.  It  cannot  influence  the  decision 
of  this  Court  on  this  question ;  but  in  con- 
sidering the  argument  to  be  derived  from 
usage,  it  is  singular  that  when  this  regula- 
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tion  was  proposed  and  discassed,  and  also 
during  the  previous  discussion  as  to  the 
modifications  to  he  introduced  into  the 
scheme  itself,  it  should  never  have  occurred 
to  any  one,  so  far  as  appears  from  these 
documents,  to  suggest  that  the  rules  of  the 
institution  then  in  force  contained  the  very 
provision  which  they  were  seeking  to  in- 
troduce into  them,  if  in  truth,  with  any 
shew  of  reason,  any  such  provision  could 
he  discovered  in  the  existing  regulations ; 
or,  what  is  more  materia),   any   person 
could  be  found  who  believed  that  it  had 
been  intended  to  form  a  part  of  the  original 
arrangement.      This  is  how  the   matter 
stands  on  the  evidence;  what  may  have 
occurred  at   Madras  or  Bombay   cannot 
affect  the  question.    As  to  authority,  there 
IS  little  of  moment,  but  what  little  there  is, 
is  unfiivourable  to   the  plaintiff.      They 
consist  of  decisions  of  the  Courts  at  Cal- 
cutta and  at  Madras.     They  can  have  no 
effect  on  this  question,  except  so  far  as  the 
Court  may  in  the  judgments  then  pro- 
nounced discover   arguments  which  may 
assist  it  on  the  present  occasion.     At  Cal- 
cutta the  decision  was  adverse  to  the  view 
of  the  plaintiff.     At  Madras  the  decisions 
were  in  accordance  with  his  present  con- 
tention. There  is,  however,  a  considerable 
distinction  between  the  case  at  Calcutta 
and  that  which  occurred  at  Madras.    The 
case  of  Blunt  v.  HaUiday^  which  occurred 
at  Calcutta,  was  a  decision  in  pari  materid; 
and  although  it  will  not  bind  this  Court, 
which   is  compelled  to  exercise  its  own 
independent  judgment,  it  unavoidably  has 
considerable  effect  on  the  judgment  of  this 
Court,  when  it  finds  that  the  three  learned 
and  eminent  Judges  who  constituted  the 
Court  at  Calcutta  in  1852  have  come  to  a 
conclusion  unfavourable  to  the  claim  of  a 
person  similarly  situated  to  the  plaintiff. 
With  respect  to  the  two  cases  at  Madras, 
via.,  Davis  v.  the  Trustees  of  the  Madras 
CivU   Service  Annuity  Fundt  in  August 
1856,  and  Robertson  v.  the  East  India  Com" 
pany^  in  September  1857,  Sir  Christopher 
Rawlinson,  in  deciding  these  cases,  does 
not  in  terms  dissent  from  the  decision  in 
Blunt  V.  Halliday,  but  expressly  founds 
his  decision  on  the  fact  that  a  rule  had 
been  made  and  published  in  1838,  with 
the  knowledge  of  the  East  India  Company, 
expressly  muthorizing  the  refund   which 
was  claimed,  and  on  the  fact  that  the  prac- 


tice of  refunding  the  excess  of  the  sub- 
scriptions over  and  above  the  half-value 
of  the  annuity  had  prevailed  uniformly  in 
that  Residency  from  1834  down  to  1851, 
without  having  been  objected  to.  '*  How 
then,"  says  Sir  C.  Rawlinson,  referring  to 
a  rule  passed  by  the  civil  servants  in  that 
Presidency  abolishing  the  refund,  and  to 
which  a  retrospective  effect  was  endea- 
voured to  be  given, — "  how  then  is  the 
plaintiff  to  be  deprived  of  the  benefit  of 
his  payments,  made  on  the  faith  of  an 
express  rule  and  of  an  unvarying  practice 
of  more  than  twenty  years  in  conformity 
with  it,  by  the  act  of  a  majority,  whose 
power  so  to  bind  him  was  not  attempted 
to  be  shewn  ?  and  certainly  no  portion  of 
the  despatches  or  of  the  original  regula- 
tions contained  any  provision  for  such  a 
proceeding — one  primd  facie  contrary  to  all 
the  rules  of  equity  and  of  good  faith."  It 
is  impossible  to  dispute  that  the  strong 
inclination  of  Sir  C.  Rawlinson 's  argu- 
ment and  opinion  on  the  question  of  con- 
struction of  the  original  documents  are  in 
favour  of  the  plaintiff;  but  this  was  by 
no  means  essential  for  his  decision,  nor  is 
it  in  fact  rested  upon  it. 

This,  then,  is  how  the  matter  rests  on 
authority.  Taking  the  whole  together, 
then,  I  find  that  on  the  face  of  the  original 
document,  the  public  letter  to  Bengal  of 
the  8th  of  December  1824,  and  the  regu« 
lations  attached  to  it,  the  construction 
which  it  bears  is  unfavourable  to  the  plain- 
tiff; that  the  whole  of  the  subsequent 
usage  undeir  this  document  is  in  accord- 
ance with  this  construction ;  that  no  altera- 
tion in  conformity  with  the  plaintiff's  view 
has  since  been  made  in  these  regulations ; 
and  that  the  only  case  in  which  the  ques- 
tion has  come  simply  before  the  tribunals 
of  the  Courts  in  the  East  Indies,  a  decision 
has  been  pronounced,  in  accordance  with 
that  construction  and  with  that  usage, 
which  negatives  the  case  of  the  plaintiff* 
The  bill,  therefore,  must  be  dismissed. 


M  .R.     lln  re  the  Liverpool  borough 
Nov.  20.  y      BANK,  ex  parte  duranty. 

Company — Winding-up  —  False  Repre^ 
sentations  by  Directors — Contributory, 

If  the  directors  of  a  banking  company 
which  is  in  difficulties^  make  a  flourishing 
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report  to  the  shareholders  and  public  of  the 
financial  condition  of  the  company^  and  it 
induces  a  person  to  purchase  shares  in  open 
market^  or  of  third  parties^  and  it  turns  out 
after  he  is  registered  in  the  books  of  the 
company  that  the  report  was  altogether  iin- 
true  and  without  foundation  ^  and  the  company 
stops  payment^  still  the  purchaser  is  a  shares 
holder  and  liable  as  a  contributory. 

The  Liverpool  Borough  Bank  was  esta* 
blished  on  the  1st  of  July  1836;  it  stopped 
payment  in  October  1857)  And  wasregistered 
under  the  20  &  21  Vict.  c.  49,  on  the  11th 
of  November  1857.  By  the  return  then 
made,  the  name  of  Alexander  Duranty 
appeared  on  the  registered  list  as  a  holder 
of  151  shares.  On  the  12th  of  November 
1857»  resolutions  were  passed  dissolving 
the  company,  and  also  to  wind  it  up  volun- 
tarily under  the  19  &  20  Vict.  c.  47,  20  &  21 
Vict.  c.  49,  to  which  has  since  been  added 
the  21  &  22  Vict.  c.  60,  and  this  winding-up 
was  subsequently  continued  by  an  order  of 
this  Court.  A  call  of  5/.  per  share  was 
then  made,  amounting  in  this  case  to  755/. 
Mr.  Duranty  now  sought  to  have  his  name 
removed  from  the  list  of  contributories. 
From  his  affidavit  it  appeared  that  from 
1850  he  kept  an  account  at  the  Liver- 
pool Borough  Bank ;  he  also  became  ac- 
quainted with  the  published  half-yearly 
reports  of  the  directors  which  were  circu- 
lated among  the  shareholders  :  they  pur- 
ported to  shew  a  most  flourishing  business, 
which  would  yield  a  dividend  of  7/.  per  cent., 
and  at  the  same  time  retain  a  large  reserve 
fund.  In  consequence  of  the  report  of  the 
80th  of  June  1857,  setting  out  the  financial 
affairs  of  the  bank,  and  stating  the  divi- 
dend then,  and  thereafter  likely,  to  be 
paid  to  the  shareholders,  Duranty,  relying 
upon  the  truth  and  accuracy  of  the  report, 
was  induced,  on  the  19th  of  August  and 
the  6th  and  9th  of  October  1857,  to  pur- 
chase  from  different  parties  as  an  invest- 
ment 100,  30  and  21  shares;  but  on  the 
27th  of  October  1857,  shortly  after  he 
was  registered  as  owner,  the  bank  sus- 
pended payment.  The  affidavit  also 
stated  that  he  subsequently  ascertained 
that  the  report  was  false  and  frau- 
dulent; and  that  in  a  case  of  Scott  v. 
Dixon {\\  tried  at  the  Liverpool  Assizes, 

(1)  A  rule  fiin  for  a  new  trial  it  pending. 


an  action  was  brought  against  one  of  the 
directors,  to  recover  not  only  the  purchase- 
money  but  also  the  calls  made  by  the 
liquidators,  and  that  it  had  resulted  in  a 
verdict  for  the  full  amount  of  both,  on  the 
ground  of  fraud,  which  had  been  committed 
through  the  report, 

Mr,  Follett  and  Mr.  Bardswell,  for  Mr, 
Duranty. — The  fraud  committed  by  the 
directors  through  the  misrepresentation  in 
the  report  had  so  vitiated  the  contracts 
for  purchase,  that  neither  the  bank  nor  the 
liquidators  as  representing  them,  could 
recover  anything  for  calls ;  on  the  contrary, 
the  petitioner  was  entitled  to  recover  the 
purchase-money,  with  interest,  from  the 
directors  themselves. 

In  re  the  Deposit  and  General  Life  As- 
surance Company^  ex  parte  Ayre, 
27  Law  J.  Rep.  (n.s.)  Chanc.  579. 
In  re  the  Royal  British  Bank,  ex  parte 
Brockwell,  26  Law  J.  Rep.  (n.s.) 
Chanc.  855. 
The  National  Exchange  Company  of 
Glasgow  v.  Drew^  2  Macq.  103. 

Mr,  R.  Palmer  and  Mr.  Giffard,  for  the 
official  liquidators,  were  not  called  on. 

The  Master  of  the  Rolls. — The  appli- 
cation is  founded  upon  a  misapprehension 
of  the  cases ;  they  should  be  clearly  un- 
derstood. I  will  endeavour  to  make  the 
grounds  upon  which  I  proceed  plain.  The 
rules  affecting  shareholders  and  contribu- 
tories are  not  new:  they  are  an  application 
of  existing  rules  of  equity,  where  persons 
enter  into  contracts,  or  are  induced  so  to  do 
by  the  representations  of  others.  In  this 
case,  the  parties  to  the  contract  should  be 
kept  in  mind.  There  may  also  be  a  third 
person,  whose  representations  induced  one 
of  those  persons  to  enter  into  the  contract. 
The  equitable  distinctions  which  follow  on 
false  representations  made  by  every  one 
of  those  parties  must  be  borne  in  mind.  If 
one  party  to  the  contract  makes  a  false 
representation,  which  induces  another  to 
enter  into  a  contract,  the  Court  sets  that 
aside,  and  it  becomes  void ;  but  if  a  third 
person  says  to  A,  Do  you  enter  into 
a  contract  with  B,  it  will  be  for  your  bene- 
fit, and  makes  false  representations  to 
induce  him  to  enter  into  the  contract,  but 
without  B.  making  or  being  privy  to  any 
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fidie  representationi  made   by  the  third 
person,  then  the  contract  is  valid.     But 
the  person  who  made  the  false  representa- 
tions is  liable  to  an  action  to  compel  him 
to  make   good   the  damage   sustained  in 
consequence.     That  is  really  the  key  to 
the  whole  of  these  circumstances.     There 
were  formerly  many  cases  in  which  pei^ons 
were  induced   to  become   original   share- 
holders in  joint -stock  companies,  upon 
the  false  representations  made  by  another 
shareholder,  who  told  them  that  it  was  a 
thriving    company,   and   by   a    series   of 
false    representations    induced    them     to 
take  shares,  from  which  ultimately  they 
desired  to  be  relieved  and  not  to  be  con- 
tributories,   upon   the   ground   that   they 
hsd    taken    the    shares,   trusting   to   the 
false  representations   of   a   third   person. 
This  Court  said,  You  did  not  take  the 
shares  from  him,  but  from  the  directors ; 
they  made  no  false  representation  to  you  ; 
you  are  a  shareholder  and  a  contributory, 
and  your  only  remedy  is  an  action  against 
the  man  who  induced  you  to  take  shares. 
But  if  a  company,  by  means  of  its   di- 
rectors, through  misrepresentation,  induce 
other  persons  to  become  shareholders  and 
obtain  a  contract  from  them,  it  is  void, 
and  the  company  cannot  have  any  advan- 
tage from  it.    In  The  Deposit  and  General 
Life  Assurance  Company,  ex  parte  /ft/re, 
I  held  that,  where  directors,  through  the 
secretary,  made  the  original  representation 
to  a  stranger   by  which  he  was  induced 
to  subscribe  for  and  take  shares  from  the 
directors,  it  was  a  contract  entered  into 
hy  the    directors   for  the   company,    and 
that  the  false  representation  avoided  the 
contract.       But  here  the  contract  is   en- 
tered into  with  persons  whom  I  assume 
to    have    been    bond    fide    shareholders. 
Each  contract  was,  in  this  case,  between 
Mr.  Duranty  and  the  holder  of  a  certain 
number  of  shares,  who  sold  them  to  Mr. 
Duranty.     If  the  shareholder  had  made 
any  false  representations, — if  he  had  been 
cognizant   of    any    false   representations, 
on  the  strength   of  which    Mr.    Duranty 
bought    the    shares,     and    fostered    and 
encouraged  those  false  representations,— 
then  Mr.  Duranty,  but  only  as  against 
such  shareholder,  might  set  aside  the  con- 
tract and  restore  the  shares,  but  the  shares 
would  still  have  been  held  of  the  company, 
and  being  bond  fide  shares  they  would 


have  been  restored  to  the  person  who  at- 
tempted by  false  representations  to  sell 
them.  But  all  the  shareholders  of  the  com- 
pany subscribed,  upon  the  strength  of  the 
number  of  shares  taken.  The  effect,  how- 
ever, of  acceding  to  this  application  would 
be,  to  destroy  a  certain  number  of  shares ; 
they  would  no  longer  exist;  they  could 
not  be  restored  to  the  person  who  sold 
them,  because,  assuming  they  were  not 
issued  originally  upon  false  representa- 
tions, and  that  the  vendor  was  a  bond 
fide  holder,  he  sold  them  bond  fide  to 
Mr.  Duranty,  who  cannot  set  aside  the 
sale.  Had  the  directors  made  false  re- 
presentations which  induced  Mr.  Duranty 
to  buy  these  shares  from  them, — and  it 
must  be  admitted  that  the  report  of  the 
directors  is  the  report  of  the  company,—* 
still,  the  observation  which  I  made  with 
respect  to  the  agent  of  the  company  not 
being  an  agent  for  the  purpose  of  commit- 
ting a  fraud  applies.  It  does  not  make 
the  company  liable  for  an  action  for  deceit 
by  reason  of  their  making  that  false  re- 
presentation ;  that  may  possibly  be  a  case 
for  damages  against  the  directors  indivi- 
dually, but  they  are  agents  of  the  company 
simply  for  the  purpose  of  the  contract,  and, 
so  far  as  the  contract  applies,  they  can  bind 
the  company;  but  if,  by  issuing  a  report, 
containing  misrepresentations,  which  is  in 
that  sense  the  report  of  the  company,  they 
induce  persons  to  enter  into  a  contract  with 
them,  that  contract  may  be  set  aside,  but 
if  it  induces  other  parties  to  enter  into 
contracts  with  third  persons,  the  company 
does  not  become  liable  to  an  action  for 
deceit,  although  they  themselves,  severally 
and  individually,  who  are  parties  to  mak- 
ing the  representations,  do  become  liable. 
That  really  is  the  distinction  which  pre- 
vails in  these  cases.  The  case  of  Scott  v. 
Dixon  proves  this  distinctly.  It  was  an 
action  brought,  not  against  this  company, 
but  against  an  individual  director,  or,  if 
you  please,  all  the  individual  directors,  for 
issuing  a  report  by  reason  whereof  the 
plaintiff  was  induced  to  buy  shares  bond 
fide  from  another  shareholder,  and  in  con- 
sequence of  that  to  be  subject  to  all  the 
liabilities  which  attach  on  a  shareholder ; 
and  accordingly,  in  the  amount  of  damages 
he  claims,  there  is  estimated  the  amount  of 
calls  paid  by  him  solely  in  his  character 
of  shareholder  and  contributory,  because, 
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having  become  a  bond  fide  shareholder 
from  another  person  by  contract,  he  is 
obliged  to  make  good  the  calls  which,  if 
he  had  not  bought  the  shares,  would  have 
had  to  be  made  good  by  the  person  from 
whom  he  bought  them.  That  is  the  mea- 
sure and  the  extent  of  the  damages,  and 
consequently  it  is  not  necessary  to  wait 
for  any  other  action  upon  the  subject,  for 
I  assume  that  the  action  would  apply  ex- 
actly in  the  same  way.  But,  assuming  Scott 
V.  Dixon  to  be  law,  he  has  his  action  for 
deceit,  or  his  action  for  damages,  against 
the  person  who  made  those  representations, 
upon  the  faith  of  which  he  purchased  and 
became  a  shareholder  and  liable  to  pay 
calls.  Were  this  application  granted,  the 
consequence  would  be  that  every  person 
who  had  sold  shares  from  the  time  that 
the  false  representations  were  made  would 
not  be  shareholders  of  the  company,  and 
the  persons  who  had  bought  them  would 
not  be  shareholders  of  the  company,  and 
if  that  had  taken  place  to  any  very  consi- 
derable extent,  the  few  remaining  share- 
holders would  be  utterly  ruined,  and  pro- 
bably the  creditors  of  the  company  would 
be  ruined  also,  and  that  contrary  to  the 
faith  upon  which  the  one  took  shares  and 
the  other  advanced  money  to  the  company. 
It  was  with  reference  to  that,  and  that 
alone,  I  made  the  observation  I  did  with 
respect  to  its  being  a  question  in  which 
creditors  were  materially  concerned,  bi^t 
not  more  so  than  other  contributories  and 
shareholders  in  the  company.  Mr.  Du- 
ranty  has,  therefore,  made  a  mistake  in 
this  application,  and  he  must  remain  a 
contributory.  I  shall  allow  the  costs  of 
counsel ;  and  the  official  liquidators'  costs 
must  be  paid  out  of  the  estate. 


BIDDLES  V,  JACKSON. 


M.R.       > 
Nov.  13,  22.3 

Ward  of  Court — Marriage  after  Twenty- 
one — Settlement — Fund  in  Court — Jurisdic- 
tion, 

A  ward  of  Court  married  a  fortnight  after 
attaining  twenty-one.  Upon  a  joint  petition 
of  her  husband  and  herself  t  asking  for  pay- 
ment  of  a  fund  in  court,  part  of  her  fortune^ 
to  her  husband,  the  Court  refused  to  accede 
to  the  prayer  of  the  petition,  though  the  wife 
attended  and  offered  to  consent;  but  a  refer- 


enee  was  directed  to  the  chief  clerk  to  approve 
of  a  settlement. 

This  was  the  petition  of  John  Thomas 
Jackson,  a  miller,  and  Caroline  his  wife, 
asking  for  the  sale  and  payment  of  the 
proceeds  of  two  sums  of  493/.  14^.  consols 
and  96/.  lOi.  Id,  reduced  annuities,  stand- 
ing to  the  credit  of  this  cause,  to  an  account 
entitled  "  The  separate  account  of  the 
plaintiff,  Caroline  Biddies,"  and  also  of  a 
small  sum  of  cash,  and  any  dividends  which 
should  accrue  due  prior  to  the  sale. 

It  appeared  that  Caroline  Biddies  was  a 
legatee  under  the  will  of  Thomas  Biddies, 

This  suit  was  instituted,  by  the  mother 
of  Caroline,  against  Edward  Philip  Jack- 
son and  George  Jackson,  the  executors,  and 
the  daughter  was  made  a  ward  of  Court. 

The  funds  were  brought  into  court  in 
pursuance  of  various  orders  made  in  the 
cause,  and  other  funds  remained  to  be 
brought  in. 

On  the  10th  of  August  1858,  Caroline 
Biddies  attained  her  age  of  twenty-one 
years.  On  the  24th  of  the  same  month 
her  marriage  with  the  present  petitioner  was 
solemnized.  She  now  appeared  in  court  to 
consent  to  the  prayer  of  the  petition. 

Mr,  Dean,  in  support  of  the  petition. 

The  Master  of  the  Rolls  refused  to 
make  any  other  order  than  to  refer  it  to 
the  chief  clerk  to  approve  of  a  settlement. 

Mr,  Dean  subsequently  asked  that  the 
petition  might  be  re-heard,  as  cases  had 
been  decided  holding  that  no  contempt 
had  been  committed,  and  the  wife  being  of 
age,  and  willing  now  to  consent  to  the  dis- 
position of  the  funds,  the  Court  would  not 
act  in  opposition  to  her  wishes. 

The  Master  of  the  Rolls. — If  parties 
postpone  their  marriage  until  after  a  ward 
of  Court  has  attained  her  age  of  twenty - 
one  years,  merely  with  a  purpose  of  avoid- 
ing the  jurisdiction  of  the  Court,  that  I 
hold  to  be  a  contempt,  and  further  argu- 
ment upon  this  petition  will  avail  nothing 
before  me. 

See  Austen  v.  Halsey,  2  Sim.  &  S.  123. 

Walker  v.  Symonds,  3  Swanst.  69. 
.  In  re  Donne,  2  Moll.  490. 

Hobson  V.  Ferraby,  2  Coll.  412. 

20  ^  21  Fict.  c,  57. 
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L.C.       1 
Nov.  6,8,9./ 


BOLT  0.  H0PKIN80N. 


Mortgage — Priority  —  Subsequent  Ad' 
taneee* 

A.  mortgaged  to  B,  to  eeeure  present  and 
fiUmre  advances^  and  afterwarjis  executed  a 
similar  mortgage  of  the  same  property  to  C. 
B,  and  C,  had  mutuallg  notice  of  each 
ether*s  deeds.  B,  made  advances  after  the 
date  of  CJ*s  mortgage^  and  it  was  held^ 
afirming  the  decision  of  the  Master  of  the 
RoUst  that  C  waSf  in  respect  of  his  ad* 
vances,  entitled  to  priority  overBt  on  account 
of  such  subsequent  advances  made  by  him. 

The  case  o/€rordon  «.  Graham  {l)over» 
ruled. 

This  was  an  appeal,  on  the  part  of  the 
defendants,  from  a  decision  of  the  Master 
of  the  Rolls ;  and  the  question  was,  whether 
the  Commercial  Bank  of  London,  who 
were  mortgagees  prior  to  a  mortgage  to 
Mr.  Peter  Rolt,  the  plaintiff,  of  certain  pro- 
perty of  Charles  John  Mare,  were  entitled 
to  priority  over  him  in  respect  of  advances 
made  hy  them  after  notice  of  the  plaintiff's 
mortgage,  or  whether  the  plaintiff's  ad- 
vances were  to  have  the  priority.  The 
facts  of  the. case,  as  &r  as  necessary  to  he 
stated,  were  as  follow : — 

Mr.  Mare  was  in  extensive  hnsiness  as 
a  ship-builder,  at  Blackwall.  He  had  a 
hanking  account  with  the  Commercial 
Bank  of  London,  and  also  with  private 
hankers,  Messrs.  Spooner,  Attwood  &  Co. 
The  Commercial  Bank  had  advanced  to 
Mr.  Mare  various  sums  of  money  on  the 
security  of  certain  promissory  notes,  made 
jointly  by  Mare  and  the  plaintiff,  his  father- 
in-law,  and  also  of  certain  bills  of  exchange, 
accepted  by  Mare,  and  indorsed  by  the 
plaintiff.  These  notes  and  bills  were  re- 
newed from  time  to  time,  hut  were  ulti- 
mately paid  off  by  the  plaintiff.  On  the 
6th  of  January  1855  Mr.  Mare  executed  a 
mortgage  to  the  Palladium  Company  for 
the  sum  of  45,000/.  On  the  26th  of  Janu- 
ary he  executed  a  mortgage  to  the  Com- 
mercial Bank,  stating  that  it  had  been 
agreed,  "  in  order  to  secure  the  sum  and 

(1)  2  £q.  Ca.  Abr.  598 }  t.  c.  7  Vin.  Abr.  62, 
pi.  16. 


sums  now  due,  and  which  shall  from  time 
to  time  become  due  from  him,  the  said 
Charles  John  Mare,  on  the  balance  of  such 
account,  not  exceeding  at  any  one  time 
the  principal  sum  of  20,000/.,  exdnsive  of 
any  sum  or  sums  to  be  paid  for  insurance 
and  loss  by  fire,  as  hereinafter  mentioned,*' 
that  Mare  should  execute  a  mortgage  in 
fee  of  certain  property.  And  then  there 
was  a  proviso  for  redemption,  by  which  it 
was  agreed  "  that  if  Mare,  his  executors, 
&c.  should,  on  demand,  pay  to  the  public 
ofiicers  of  the  Commercial  Bank  all  and 
every  the  sum  and  sums  of  money  which 
then  were,  or  at  any  time,  or  from  time 
to  time  thereafter  should  become  due 
from  or  by  Mr.  Mare  to  the  Commercial 
Bank,K)n  the  balance  of  his  account  current 
with  the  bank,  either  for  money  paid  or 
advanced  or  to  be  paid  or  advanced  by 
the  bank  unto  or  on  account  of  the  said 
C.  J.  Mare,  or  what  should  be  secured 
by  any  and  every  bond,  bill  of  exchange, 
or  promissory  note,  drawn,  accepted,  in- 
dorsed or  made  by  C.  J.  Mare,  upon^ 
to  or  in  favour  of  the  Commercial  Bank, 
then  that  the  bank  would  re-convey.*' 
The  plaintiff,  Mr.  Rolt,  had  notice  of  this 
mortgage  prior  to  the  execution  of  a  mort* 
gage  to  him  by  Mare  on  the  12th  of  Febru* 
ary  1855.  The  plaintiff's  mortgage  recited, 
*'  that  the  plaintiff,  at  the  solicitation  and 
for  the  benefit  and  accommodation  of  the 
said  C.  J.  Mare,  has  for  some  time  past 
been  in  the  habit  of  accepting,  drawing 
and  indorsing  divers  bills  of  exchange, 
and  has  also  been  liable  to  pay  for  and  on 
account  of  the  said  C.  J.  Mare,  divers  sums 
of  money,  as  the  said  C.  J.  Mare  doth 
hereby  admit  and  acknowledge,  and  the 
said  Peter  Rolt,  at  the  like  solicitation  and 
request,  has  consented  and  agreed  to  afford 
the  said  C.  J.  Mare  similar  benefits  for 
accommodation,  upon  having  such  security 
executed  to  him  as  hereinafter  expressed." 
There  was  then  a  proviso  for  redemption, 
which  proviso  was  unlimited,  but  the 
amount  to  be  advanced  and  to  be  recovered 
upon  the  security  was  ascertained  and  limit- 
ed— at  least,  the  extreme  limit  of  it  was 
provided  for  by  the  ad  valorem  stamp  being 
for  30,000/.  This  deed  to  the  plaintiff 
contained  a  power  of  sale,  and  also  a  clause 
upon  which  considerable  stress  was  laid. 
That  if  the  sums  of  45,000/.'*  (which  was 
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the  amount  of  the  mortgage  to  the  Palla- 
dium Office)  <*and  20,000/."  (the  amount 
of  the  covering  security  to  the  defendants), 
**  or  any  part  thereof  respectively,  shall, 
during  the  continuance  of  this  security, 
be  paid  off  or  otherwise  satisfied,  the 
amount  thereof  shall  become  extinguished 
In  the  said  hereditaments  and  premises  to 
the  benefit  of  the  said  Peter  Rolt,  his 
heirs,  executors,  administrators  and  assigns, 
and  shall  go  to  augment  and  enhance  the 
value  of  his  security."  It  was  admitted, 
by  the  defendants'  counsel,  that  the  Com- 
mercial Bank  had  notice  of  the  mortgage 
to  the  plaintiff  before  they  made  the 
advances  to  Mr.  Mare  on  which  the  ques- 
tion turned ;  although  this  fact  was  denied 
In  a  qualified  manner  by  the  defendants' 
answer.  These  advances  were  made  respec- 
tively as  follows :  8,000/.  on  the  2drd  of 
July  1855,  and  7,500/.  on  the  1 1th  of  Sep- 
tember 1855.  The  defendants'  counsel 
admitted  that  the  first  advance  of  8,000/. 
was  made  by  the  bank  without  any  specific 
authority  from  Mr.  Rolt,  but  alleged  that 
the  advance  was  made  under  a  general 
authority.  For  this  advance,  however,  the 
bank  did  not  rely  solely,  if  at  all,  on  their 
security  of  the  26th  of  January  1855,  but 
upon  other  securities.  With  respect  to 
the  advance  on  the  11th  of  September 
1855,  it  was  contended,  by  the  defendants' 
counsel,  that  it  was  made  upon  the  autho- 
rity of  the  plaintiff,  and  that  he  himself 
bad  the  benefit  of  a  considerable  amount 
of  the  advance.  The  fact,  however,  ap- 
peared to  be,  that  so  far  from  sanctioning 
this  advance,  the  plaintiff  actually  gave 
notice  to  the  bank  on  the  very  day  upon 
vrhioh  the  advance  was  made,  that  he 
vrould  not  be  security  for  any  further 
advances  to  Mr.  Mare.  It  was  suggested 
that  the  fact  of  giving  that  notice  shewed 
an  intermediate  knowledge  of  all  the  trans- 
actions of  Mr.  Mare  with  the  bank,  which 
involved  the  plaintiff  in  those  transactions. 
Bttt«  in  explanation  of  this,  it  appeared ' 
that  Mr.  Rolt  was  aware  that  the  wages  of 
the  workmen  at  Blackwall  would  become 
due  on  that  day.  He  thought  from  his 
knowledge  of  the  circumstances  of  Mr. 
Mare,  that  it  was  extremely  probable  he 
might  apply  to  the  bank  for  a  further 
advance,  and  he  took  the  precaution  of 
aending  to  giv«  then  notice  that  ho  would 


not  be  security  for  any  further  advances  to 
him.  No  part  of  the  money  advanced  was, 
in  fact,  applied  to  the  plaintiff's  use.  Mr. 
Mare's  account  was  closed  at  the  Commer- 
cial Bank  and  also  at  Spooner  &  Attwood's^ 
and  a  fresh  account  was  opened  in  the 
name  of  the  plaintiff;  but  that  account  was 
entirely  for  Jilr.  Mare's  benefit,  was  ope- 
rated upon  solely  for  the  use  of  Mr.  Mare, 
and  was  so  known  to  be  at  both  the  banks. 
It  was  asserted,  on  the  part  of  the  defen- 
dants, that  the  evidence  shewed  that  the 
plaintiff,  Mr.  Rolt,  was  carrying  on  the 
works  at  Blackwall  in  his  own  name,  and 
that  the  payment  of  a  portion  of  the  7,500/. 
into  Spooner  &  Attwood's  bank  was  re- 
ceived by  him  for  his  own  benefit,  for  the 
purposes  of  the  works,  and  that,  therefore, 
he  must  be,  at  all  events,  chargeable;  that 
he  could  not  claim  a  priority  in  respect  of 
that  particular  sum.  But  it  was  not  satis- 
factorily shewn  that  the  works  at  Black- 
wall  were  carried  on  in  the  plaintiff's  name, 
but  the  sum  paid  into  Spooner  &  Attwood's 
bank  was  actually  applied  for  the  purposes 
of  Mr.  Mare. 

The  Master  of  the  Rolls  having  decreed 
in  the  plaintiff's  favour,  the  defendants 
appealed. 

Mr.  R,  Palmer,  Mr.  Waller,  and  Mr, 
H,  Smith  appeared  for  the  plaintiff. 

Mr,  Lloyd  and  Mr,  Taylor  were  for 
the  defendants. 

Mr,  R,  Palmer  was  heard  in  reply. 

The  following  cases  were  cited  :— 

Shaw  V.  Neale,  6  H.L.  Cas.  581;   s.  c. 

27  Law  J.  Rep.  (n.s.)  Chanc.  444. 
Gordon  v.  Graham,  2  £q.  Ca.  Abr.598; 

8.  c.  7  Vin.  Abr.  52,  pi.  16. 

The  Lord  Chancbllor,  after  stating  the 
facts  of  the  case  as  before  set  forth,  aaid  : — 
The  case  therefore  simply  resolves  itself 
into  this :  a  prior  mortgage  for  present  and 
future  advances,  a  subsequent  mortgage 
of  the  same  description;  both  mortgsigees 
have  notice  of  the  other's  deed,  and  ad- 
vances are  made  by  the  prior  mortgagee 
after  the  date  of  the  subsequent  mortgage, 
and  with  full  knowledge  of  it.  Is  the 
prior  mortgagee  entitled  to  priority  for 
these  advances  over  antecedent  advances 
made  by  the  subsequent  mortgagee  ?     It 
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appears  to  me  impossible  to  decide  in  favour 
of  the  subsequent  mortgagee,  without  dis- 
tinctly   dissenting    from    the    opinion    of 
Lord  Cowper  in  Gordon  t.  Oraham,  if  not 
expressly  OTerruling  his  decision.    I  have 
been  unable  by  tracing  this  case  to  its 
"final  result   in  the  registrar's   books    to 
arrive  at  any  satisfactory  conclusion  re* 
specting  the  mode  in  which  Lord  Cowper 
ultimately  dealt  with  the  advances  made 
sfter  notice  of  the  subsequent  mortgage. 
It  is  said  in  the  report  of  the  case  both  in 
Fin*  Ahr.  and  in  Equity  Cai,  Ahr,  that 
upon  the  importunity  of  counsel,  it  was 
ordered  that  the  Master  should  report  what 
money   was  lent  by  the  first   mortgagee 
after  he  had  notice  of  the  second  mort* 
gage,"  which,  as  Lord  St.  Leonards  ob- 
serves in  Shaw  v.  Neale,  is  inconsistent 
with  the  opinion  he  was  at  first  supposed 
to  express.     The  decree  for  the  Master  to 
report  appears  to  me  to  bear  out  the  state- 
ments in  the  reports,  and  to  be  completely 
irreconcileable   with   the    strong   opinion 
attributed  to  Lord  Cowper;  for  although 
he  certainly  directed  that  the  first  mort* 
gagee  should  be  paid  what  was  due  to  him 
for  principal  and  interest,   yet  if  he  was 
of  opinion,  as  he  is  reported  to  have  been, 
that  the  first  mortgagee  was  entitled  to 
eTerything  which  he  advanced,  it  appears 
to  have  been  wholly  unnecessary  to  have 
directed  an  inquiry,  as  he  did,  as  to  any 
monies  advanced  by  Turner  on  the  credit 
of  the  mortgage  after  the  25  th  of  August 
1713,  upon  which,  if  the  Master  found 
that  there  were  any  such  subsequent  ad- 
vances, he  was  to  state  the  same  specially. 
The  fate  of  this  case  of  Gordon  v.  Graham 
hu  been  singularly  unfortunate.     It  has 
never  been  followed  as  an  authority ;  it  has 
frequently  been  questioned  by  text- writers, 
and  whenever  it  has  been  cited  in  argu- 
ment it  has  elicited  some  expression  of 
disapprobation  from  the  Judges.     In  the 
recent  case  of  Shaw  v.   Neale  the  Master 
of  the  Rolls  intimated  his  doubts  of  the 
soundness  of  the  decision  ;  and  in  the  same 
ease,  in  the  House  of  Lords,  all  the  remarks 
made  upon    it   have  a  similar  tendency, 
though  it  was  unnecessary  to  determine 
whether  itought  to  be  regarded  as  a  binding 
SQthority.     The  case,  therefore,  has  been 
repeatedly  shaken  by  side  winds,  and  must 
Qow  have  its  foundation  examined ;    for 


if  the  opinion  of  Lord  Cowper  is  right, 
then  the  decision  of  the  Master  of  the 
Rolls  in  this  case  was  wrong.  Now,  the 
reason  given  by  Lord  Cowper  for  giving 
priority  to  advances  made  by  the  first 
mortgagee,  after  a  second  mortgage, 
though  he  had  notice  of  it,  is  because  it 
was  the  folly  of  the  second  mortgagee,  with 
notice,  to  take  such  a  security  ;  but  this  is 
a  two-edged  reason  which  reaches  to  the 
first  as  well  as  to  the  second  mortgagee, 
for  it  may  as  well  be  said  to  have  been 
the  folly  of  the  first  mortgagee  to  haaard 
further  advances  after  notice  of  the  sub-^ 
sequent  incumbrance.  Mr.  Lloyd  sug* 
gested  that  there  might  be  a  difference 
between  the  case  of  Gordon  v.  Graham 
and  the  present  case,  because  in  the  case 
of  Gordon  v.  Graham  there  was  a  sum 
actually  advanced,  and  the  security  was 
taken  for  that  sum  and  further  advances, 
but  that  here  nothing  was  due  at  the  time 
of  the  mortgage,  which  was  a  covering 
security  merely  for  advances  in  future.  I 
confess  I  am  unable  to  appreciate  this 
difference.  But  then  he  insisted  that  in- 
structions having  been  given  to  the  same 
solicitor  for  the  mortgage  to  the  Commer* 
cial  Bank  and  to  the  plaintiff,  the  two 
mortgages  cannot  be  considered  as  one 
transaction ;  and  that  it  would  therefore 
be  unreasonable  to  suppose  that  the  effect 
of  the  first  mortgage  was  to  be  immediately 
paralyzed  by  the  second,  when  it  was 
known  that  the  very  object  of  the  first 
mortgage  was  to  secure  only  future  ad- 
vances, and  this  was  very  strongly  pressed 
upon  me  in  the  course  of  the  argument 
by  Mr.  Taylor.  There  seems  to  me  to  be 
no  ground  for  asserting  that  the  two  mort- 
gages can  be  regarded  in  any  sense  as  one 
transaction ;  but  if  they  could,  the  first 
mortgagee  knew  that  the  second  mortgage 
was  created,  and  he  knew  (and  upon  that 
very  considerable  stress  has  very  properly 
been  laid)  that  it  contained  a  power  of 
sale,  which,  if  it  were  exercised,  would 
have  prevented  his  tacking  subsequent 
advances  against  a  bond  fide  purchaser, 
and  thus  render  his  security  for  advances 
subsequent  to  the  second  mortgage  ex- 
tremely precarious.  Nor  would  the  case 
supposed  by  Mr.  Lloyd  of  a  second  mort* 
gage  depriving  the  first  mortgagee  of  the 
benefit  of  the  security  for  future  advances. 
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necessarily  arise,  because  advances  might 
have  been  made  by  the  first  mortgagee 
before  the  execution  of  the  second  mort- 
gage, even  to  the  utmost  limit  of  amount; 
and  in  the  ordinary  course  of  such  a  trans- 
action it  seems  extremely  probable  that 
some  advances  should  have  been  imme- 
diately made,  which,  of  course,  would  have 
priority  over  a  subsequent  mortgage.  If 
the  case  of  Gordon  v.  Graham  were  to  be 
followed  as  an  authority,  then  the  moment 
a  covering  security,  as  it  has  been  called, 
for  future  advances  was  made,  it  would 
preclude  the  possibility  of  the  mortgagor 
being  able  to  raise  money  from  any  other 
person,  because  the  claim  of  a  second 
mortgagee  under  such  circumstances  would 
be  indefinitely  postponed,  according  to 
the  fluctuating  nature  of  the  balance  under 
the  prior  mortgage.  For  these  reasons, 
I  am  not  disposed  to  consider  Gordon  v. 
Graham  as  an  authority  by  which  I  ought 
to  be  bound  ;  but  I  am  of  opinion  that  in 
this  case  the  plaintiff  is  entitled  to  priority 
for  his  advances  made  before  the  advances 
by  the  Commercial  Bank  with  full  know- 
ledge of  the  plaintiff's  security.  I  think, 
therefore,  that  the  decree  ought  to  be 
affirmed  and  the  appeal  dismissed,  with 
costs. 


KlNDERSLEY,  Y.C. 

Nov.  6. 


In  re  the  welsh  po- 

T08I  MINING  COM- 
PANY, ex  parte 
TOBJN. 


Companif^  Winding  up^-Costs  of  Action 
by  Creditor, 

A  creditor  of  a  joint  •stock  company 
(limited)  commenced  an  action  against  one 
of  the  shareholders.  A  petition  for  winding 
up  was  then  presented^  and  notice  given  to 
the  creditor  of  such  petition^  but  the  creditor 
continued  proceedings  in  the  action  until  the 
advertisement  appeared  for  a  creditors*  re- 
presentative : — Held,  that  the  creditor  was 
entitled  to  his  costs  of  action  up  to  the  period 
of  advertisement. 

On  the  27th  of  January  1858,  an  action 
was  commenced,  by  Messrs.  Tobin,  gun- 
powder merchants,  at  Liverpool,  against 
the  Messrs.  Lyell,  who  were  shareholders 


in  the  Welsh  Potosi  Mining  Company,  to 
recover  a  sum  of  214/.  I5s,  lOd,^  alleged 
to  be  due  to  them,  in  respect  of  a  debt 
contracted  on  account  of  the  company. 
On  the  12th  of  February  the  declaration 
was  delivered  in  that  action.  On  the  22nd 
of  the  same  month,  two  pleas  were  put  in 
to  the  action. 

On  the  4th  of  February,  the  Messrs. 
Lyell  presented  a  petition  to  this  Court, 
praying  that  the  company  might  be  wound 
up  under  the  provisions  of  the  Winding- 
up  Acts,  and  an  order  was  made  accord- 
ingly. Notice  of  the  petition  was  served 
upon  all  the  creditors.  On  the  23rd  of 
the  same  month,  an  advertisement  appear- 
ed in  the  Gazette,  in  conformity  with  the 
1st  section  of  the  Joint-Stock  Companies 
Amendment  Act,  20  &  21  Vict.  c.  78, 
calling  upon  the  creditors  of  the  company 
to  appoint  a  creditors'  representative. 
The  winding-up  order  was  prosecuted  in 
the  Judge's  chambers.  The  action  at  law 
being  stayed  by  the  advertisement  for  a 
creditors'  representative,  an  affidavit  of 
debt  was  brought  in  on  behalf  of  the 
Messrs.  Tobin.  On  the  19th  of  April, 
the  chief  clerk  admitted  proof  of  the  debt, 
but  disallowed  the  claim  made  by  them  for 
costs  in  the  action,  amounting  to  12/., 
incurred  prior  to  the  date  of  the  advertise- 
ment. The  case  was  adjourned  into  court, 
upon  the  question  whether  the  Messrs. 
Tobin  were  entitled  to  such  costs. 

Mr,  Baily  and  Mr.  Baggallay,  for  the 
Messrs.  Tobin,  contended  that  they  were 
entitled  to  their  costs  of  the  action.  They 
were  perfectly  justified  in  commencing 
proceedings  for  the  recovery  of  their  debt 
before  the  winding-up  order  had  been 
applied  for;  and  though  by  the  7th  section 
of  the  sUtute  20  &  21  Vict.  c.  78,  they 
were  estopped  from  proceeding  in  their 
action,  when  the  advertisement  appeared 
for  a  creditors'  representative,  still  they 
were  entitled  to  their  costs  up  to  that 
period.  This  case  was  analogous  to  a 
creditors'  suit,  where  the  decree  put  an  end 
to  all  actions  at  law  ;  but  then  the  creditors 
who  had  brought  actions  were  entitled  to 
their  costs.  It  was  true,  this  was  not  the 
case  in  bankruptcy ;  but  the  reason  of  that 
was,  that  the  creditor  had  then  the  option 
of  continuing  his  action  or  not,  as  he 
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thought  most  for  his  own  interest.  Under 
the  act  of  20  &  21  Vict.  c.  78,  the  ere- 
ditor  had  no  such  option,  and  ought  to  he 
allowed  his  costs. 

Mr.  Giaa$e  and  Mr.  Oiffard,  for  the 
official  manager,  submitted  that  the  Messrs. 
Tobin  had,  in  this  case,  put  the  company 
to  unnecessary  expense,  for  they  had  pro- 
ceeded with  the  action  after  notice  had 
been  given  to  all  the  creditors  that  a  pe- 
tition for  winding  up  had  been  presented. 
There  had  been  many  other  actions  com- 
menced by  creditors,  and  no  fewer  than 
150  writs  had  been  issued  by  various  cre- 
ditors against  the  different  shareholders, 
hot  the  other  actions  had  been  stayed 
upon  notice  of  the  petition :  there  were 
assets  sufficient  in  this  case  to  pay  all 
the  creditors  in  full.  It  was  true,  that  a 
creditor  in  bankruptcy  might  continue  his 
action  pending  the  proceedings,  hut  not 
after  the  certificate  had  been  obtained. 
This  Court  had  also  jurisdiction,  under 
the  7th  section  of  the  20  &  21  Vict.  c.  78, 
to  allow  a  creditor  to  continue  his  action  ; 
but  no  such  permission  was  applied  for  in 
this  case.  They  cited  the  Bankrupt  Law 
Consolidation  Act,  s.  181,  and  Ex  parte 
BeU{l). 

KiKDBRSLEY,  V.C.  — *In  the  abstract, 
the  matter  stands  thus:  by  the  20  &  21 
Vict.  c.  78.  s.  7,  where  there  is  no  bank- 
ruptcy, after  the  advertisement  for  credi- 
tors to  appoint  a  representative,  no  such 
action  as  mentioned  in  the  73rd  section  of 
the  act  of  1848  is  to  be  prosecuted,  except 
by  leave  of  the  Judge  or  Master,  so  that 
the  advertisement  for  a  representative  to 
protect  the  rights  of  creditors  operates  as 
an  injunction.  Now,  where  a  creditor  has 
bandjide  brought  an  action,  either  against 
a  company  or  any  member  of  it,  in  order 
to  recover  a  debt  which  afterwards  turns 
out  to  be  really  due,  it  is  clear,  in  the  ab- 
stract, that  in  moral  justice,  he  ought  not 
to  be  stopped  from  doing  so,  except  upon 
the  terms  of  having  his  costs  up  to  the 
time  of  issuing  the  advertisement,  pro- 
vided he  is  an  honest  creditor.  That  ab- 
stract justice  is  recognised  in  an  adminis- 
tration suit,  where  the  decree,  under  a 
proceeding  of  the  Court  of  Chancery,  and 


not  an  act  of  parliament,  operates  as  an 
injunction  as  against  all  creditors ;  but 
they  are  allowed  their  costs  up  to  the  date 
of  the  decree,  and  it  is  impossible  not  to 
see  that  justice  requires  that  a  man  who 
has  been  fairly  proceeding  to  recover  his 
rights  ought  not  to  be  suddenly  and  per- 
emptorily stopped,  except  on  being  re- 
couped his  expenses.  Unless  there  is  any- 
thing special  in  this  particular  case,  that 
must  be  the  creditor's  right  here,  and  he  must 
be  allowed  either  to  prosecute  his  action 
and  recover  all  he  can,  or  to  prove  for  his 
costs  as  well  as  his  debt.  It  will  be  for  every 
one's  benefit  (the  debt  not  being  disputed) 
that  no  further  costs  should  be  incurred, 
in  other  words,  that  the  action  should  not 
go  on  ;  but  leave  to  go  on  with  the  action 
cannot  fairly  be  refused,  except  on  the 
terms  of  allowing  proof  of  the  costs,  in  ad- 
dition to  the  debt.  It  does  not  appear  to 
me,  upon  the  facts  of  this  case,  that  any  im- 
proper expenses  have  been  incurred,  for  it 
was  not  Messrs.  Tobin's  fault  that  a  num- 
ber of  other  creditors  were  proceeding  at 
the  same  time,  which  rendered  so  many 
writs  necessary.  The  action  was  brought 
before  any  notice  was  given  of  an  inten- 
tion to  present  a  winding-up  petition,  and 
when  it  was  presented,  the  creditor  was  not 
only  not  bound  to  stop,  but  he  might  have 
lost  by  so  doing,  for  the  petition  might 
never  have  been  prosecuted,  or  it  might 
have  failed,  more  particularly  considering 
the  peculiar  position  of  this  company, 
with  a  limited  liability.  The  Messrs.  Tobin 
are,  therefore,  entitled  to  the  costs  of  the 
action  up  to  the  time  of  the  advertisement, 
to  be  taxed  in  the  usual  way. 


Wood 
Nov 


^OOD,  V.C.     > 
.  15,  18,  2d.> 


NEALE  V.  DAY. 


Voluntary  Settlement — Goodwill  of  an 
Attorney* 8  Business — Stat.  13  Eliz.  c.  5. 

An  attorney  beiny  in  insolvent  circiim- 
stances,  assiyned  the  yoodwill  of  his  business 
in  consideration  of  a  sum  of  money  paid  down 
and  an  annuity  secured  by  bond  to  be  paid 
to  his  wife  for  life,  with  remainder  to  Aim- 
self  for  life : — Held,  that  the  settlement  of 
the  annuity  was  void  as  ayainst  creditors. 


(1)  15  Yes.  855. 


In  the  year  1852,  and  for  some  time 
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previouHly  thereto,  the  defendant,  £.  A. 
Day  carried  on  business  as  a  solicitor,  in 
the  Temple,  and  being  somewhat  straitened 
in  his  pecuniary  affairs,  applied  to  the 
defendant  Westoby  for  an  advance  of 
money.  In  consideration  of  this  advance. 
Day  granted  to  Westoby  an  annuity  of 
360/.  for  his  (Day's)  life,  and  gave  him  a 
bond  in  the  penal  sum  of  6,000/.,  dated 
the  6th  of  May  1852,  to  secure  the  annual 
payments.  By  deed,  dated  the  26th  of 
June  1852,  Westoby  assigned  the  annuity 
to  one  Studley,  who  died  in  November 
1853,  having  appointed  the  plaintiffs  his 
executors. 

In  November  1852,  Westoby  brought 
an  action  against  Day,  to  recover  certain 
arrears  of  the  annuity,  and  in  March  1853, 
obtained  a  judgment  for  1741.  4^.,  which 
was  registered. 

Other  actions  were  brought  against  Day 
for  further  payments  of  the  annuity,  and 
judgment  was,  in  December  1855,  entered 
up  against  him  for  611/.  128, 

No  payment  had  been  made  in  respect 
of  the  annuity  since  December  1855,  and 
there  was  now  due  in  respect  thereof 
1,165/.  for  principal,  with  an  arrear  of 
interest,  besides  what  was  due  on  the  judg- 
ment. 

In  May  1856  Day  disposed  of  his  busi- 
ness in  the  Temple  to  W.  W.  Wright,  in 
consideration  of  1,800/.,  or  thereabouts, 
and  also  an  annuity  of  100/.,  which  was 
secured  by  bond,  to  be  paid  to  Day's  wife, 
for  her  life,  with  remainder  to  Day  himself, 
for  his  life. 

The  bill  was  filed  against  Day  and  his 
wife,  W.  W.  Wright,  W.  K.  Wright,  the 
obligee  named  in  W.  W.  Wright's  bond,  and 
against  Westoby,  praying  that,  as  against 
the  plaintiffs,  and  if  necessary,  all  other 
the  creditors  of  Day,  the  settlement  of  the 
annuity  so  secured  by  the  bond,  might  be 
declared  to  be  fraudulent  and  void,  and 
that  the  defendant  W.  K.  Wright  might 
be  declared  a  trustee  thereof  for  securing 
the  same  for  the  plaintiffs  and  the  other 
creditors  of  the  defendant  Day  ;  and  also 
praying  that  W.  K.  Wright  might  be 
ordered  to  pay  into  court  the  annuity  and 
the  arrears  thereof  when  due. 

The  defendant  Day  admitted,  by  his 
answer,  that  at  the  time  of  the  assignment 
of  his  business  to  W.  W.  Wright  he  was 


greatly  embarrassed  in  his  circumstances 
and  unable  to  meet  his  engagements. 

Mr.  Daniel  and  Mr.  fVhitbread,  for  the 
plaintiffs,  contended  that  the  case  was 
identical  with  French  v.  French {\\  and 
the  settlement  of  the  annuity,  therefore, 
was  voluntary  and  void  under  the  13  £Iiz. 
c.  5.  They  cited  also  Barrack  v.  M*Cul- 
loch  (2). 

Mr,  W.  M,  James  and  Mr,  Chapman 
Barber t  for  the  defendants  Day  and  wife, 
took  a  distinction  between  this  case  and 
French  v.  French,  on  the  ground  that  the 
goodwill  of  the  business  of  a  solicitor, 
which  was  the  consideration  for  the  an- 
nuity, was  not  assets  available  for  creditors* 

Mr.  C.  Hall,  for  W.  W.  Wright. 

Mr.  G.  L,  Russell,  for  W.  K.  Wright. 

Mr.  Daniel^  in  reply. 

Nov.  18. — Wood,  V.C.  (after  stating 
the  facts  of  the  case). — The  question  is, 
whether  the  settlement  of  the  annuity,  se- 
cured by  the  bond  of  May  1856,  is  void  as 
against  judgment  creditors,  in  respect  of  its 
being,  under  the  statute  13  Eliz.  c.  5,  an 
attempt  to  hinder  creditors.  The  bill  has 
been  filed  on  the  authority  of  French  ▼• 
French,  and  it  seems  to  me  impossible  to  dis- 
tinguish that  case  from  this.  In  that  case 
a  person  made  over  his  business,  stock-in- 
trade  and  fixtures,  in  consideration  of  a 
sum  of  money  paid  down  and  an  annuity  to 
be  paid  to  himself  during  the  joint  lives  of 
himself  and  the  purchaser,  and  afterwards 
a  smaller  annuity  to  his  wife,  in  case  she 
survived  him,  with  power  to  himself  to 
dispose  of  his  wife's  annuity ;  and  by  one 
of  the  exhibits  it  appeared  that  the  annui- 
ties were  granted  for  the  name  and  goodwill 
of  the  business,  and  were  to  be  collaterally 
secured  by  the  policies  of  assurance ;  and 
the  Lord  Chancellor  deals  thus  with  the 
case.  In  his  judgment  he  says,  **  I  con- 
sider that  annuity  so  payable  to  the  widow 
just  in  the  same  light  as  if  it  were  taken 
and  applied  to  his  own  purposes  and 
abstracted  from  his  creditors,  and,  in  my 
opinion,  it  amounts  to  a  voluntary  settle- 
ment in  favour  of  his  wife." 

(1)  6  De  Gex,  M.  &  G.  95;  a.  c.  25  Law  J.  Rep. 
(N.8.)  Chanc.  612. 

(2)  3  IC.  &  J.  110;   s.  c  26  Law  J.  Rep.  (n.b.) 
Chanc.  105. 
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With  r^^ard  to  tbe  older  anthorities,  there 
are  tevenl   in   the   hooka,   by  which  it 
appears  that  where  property  has  been  yo- 
Inntarily  assigned,  which  could  not  have 
been  reached  by  the  creditors,  it  was  con- 
sidered not  to  be  within  the  meaning  of 
the  statute,  and  on  that  ground  a  purchase 
in  the  name  of  a  wife  or  child  was  con- 
sidered not  to  be  within  the  statute,  inas- 
much as  the  settlor  might  have  given  them 
the  money ;  and  in  commenting  upon  those 
sathorities.  Lord  St.  Leonards  remarks (3), 
**It  has  been  strenuously  argued  that  a 
purchase  is  not  within  the  operation  of  the 
statute  of  the  13  Eliz.  c.  5  ;  for   as  the 
purchaser  may  give  the  money  to  the  object 
of  his  bounty  to  purchase  the  estate  for 
himself,    he    may,    by  the    same    reason 
dhnect  a  conveyance  to  be  made  to  him  ; 
snd  this  seems  to  be  the  better  opinion 
where  the  case  is  clear  of  actual  fraud." 
It  appears  to  me,  however,  in  the  first 
place,  that  French  v.  French  is  precisely 
tbe  case  before  me,  and,  therefore,  conclu- 
sive of  the  question  ;  and,  in  the  next  place, 
if  that  case  were  out  of  the  way,  it  appears 
to  me  that  the  real  test  is,  whether  or  not 
a  fraud  upon  the  creditors  was  intended  in 
tbe  transaction.  In  this  case  it  is  in  effect  a 
contract   by  which  the  debtor  is  making 
ule  of  his  property  by  means  of  a  covenant 
that  he  will  abstain  from  carrying  on  busi- 
ness, and  taking  a  settlement  of  the  pur- 
chase-money upon  his  wife  for  life,  for  her 
sepsrate  use,  with  the  immediate  remainder 
to  himself  for  life ;  the  whole  object  plainly 
being  to  obtain  the'benefit  of  the  entire 
property  for  his  own  use  and  advantage. 
Even  upon  the  older  authorities  alone,  it 
is  very  questionable  whether  such  a  trans- 
action would  not  be  a  fraud  within  the 
direct  purview  of  the  statute ;  but  inde- 
pendently of  that,  the  case  of  French  v. 
French  is  an  authority  precisely  in  point, 
and  I  must  follow  it. 

Nov.  23. — The  case  being  in  the  paper 
this  day  to  be  spoken  to  on  the  minutes, 
the  following  decree  was  made  : — Declare 
that  the  provision  made  in  the  condition  of 
tbe  bond  of  the  defendant  W.  W.  Wright, 
for  payment  of  an  annuity  of  100^.  per 
annum  to  the  defendant  H.  S.  Day,  the 

(3)  Sugd.  Vend.  &  Pur.  917,  1 1  th  edit. 


wife  of  the  defendant  E.  A.  Day,  is  fraudu* 
lent  and  void  as  against  the  plaintiffs,  as 
judgment  creditors  of  the  defendant  E.  A. 
Day,  and  that  as  between  the  plaintiffs 
and  the  same  defendants,  the  said  annuity 
ought,  during  the  life  of  the  said  H.  S. 
Day,  to  be  paid  to  the  plaintiffs  until 
satisfaction  of  the  judgment,  interest  and 
costs.  Direct  the  defendant  E.  A.  Day 
to  deliver  up  the  bond  to  W.  K.  Wright, 
the  obligee  thereof,  as  trustee  for  the  plain- 
tiffs, until  such  satisfaction  of  their  judg- 
ment, interest  and  costs ;  and  let  the 
defendant  W.  K.  Wright  deposit  the  same 
with  the  clerk  of  records  and  writs ;  and 
on  his  so  depositing  the  same,  tax  his 
costs  as  between  party  and  party,  and  let 
the  same  be  paid  by  the  plaintiffs  without 
prejudice  to  the  said  defendant's  retain-* 
ing  his  extra  costs  as  between  solicitor  and 
client,  out  of  any  money  to  be  recovered 
on  the  bond ;  and  tax  the  defendant  W. 
W.  Wright  his  costs  of  the  suit,  to  be  paid 
by  the  plaintiffs.  Tax  the  plaintiffs*  costs ; 
order  the  defendant  Day  to  pay  the  plain- 
tiffs their  costs,  and  also  the  costs  which 
shall  be  paid  by  the  plaintiffs  to  the  defen- 
dants W.  K.  Wright  and  W.  W.  Wright; 
and  in  default  of  his  so  paying  the  same, 
the  plaintiffs  are  to  be  at  liberty  to  add 
such  costs  to  their  judgment  debt.  Liberty 
to  the  plaintiffs  to  apply  at  chambers  with 
respect  to  putting  the  bond  in  suit;  and 
also  to  the  defendant  W.  K.  Wright  to 
apply  as  to  extra  costs. 


WooD,V.C. 


Nov 


.V.C.> 
.  3.     3 


JONES  V.  NOYES   AND  ALLEN. 


Lunatic — Debt  due  to  Committee — Appli- 
cation of  Purchase-money — 3  ^  4  fVill.  4. 
c.  104. 

A  committee  of  a  lunatic  has  no  special 
lien  upon  the  estate^  after  the  death  of  the 
lunatiCf  for  money  expended  by  him  on  his 
behalf  and  a  purchaser  having  notice  of 
the  claim  of  the  committee  is  no  more  bound 
to  see  to  the  application  of  the  purchase^ 
money  than  if  he  bought  with  notice  of  simple 
contract  debts. 

The  bill,  in  this  case,  stated  that,  by  the 
settlement  made  on  the  marriage  of  Mr. 
and  Mrs.  Battaglia,  dated  in  1815,  certain 


48 


COURTS  OF  CHANCERY : 


[New  SsBisi 


real  estates  were  conveyed  to  trustees,  of 
whom  the  defendant  Noyes  was  one,  upon 
certain  trusts,  which  subsequently  failed, 
with  an  ultimate  trust  to  convey  the  same 
to  the  use  of  Mrs.  Battaglia,  in  fee.  In 
1848  Mrs.  Battaglia,  who  had  then  become 
absolutely  entitled  underthe  ultimate  trust, 
was  found  lunatic  by  inquisition,  and  the 
plaintiff  was  appointed  committee  of  her 
estate.  In  1851,  having  survived  her  hus« 
band,  she  died,  without  issue,  illegitimate, 
and  intestate,  and  thereupon  the  defendant 
Noyes,  the  surviving  trustee,  entered  into 
possession  of  the  real  estates,  and  shortly 
afterwards  sold  them  to  the  defendant 
Allen,  applying  the  purchase-money  to  his 
own  use. 

The  personal  estate  of  Mrs.  Battaglia 
was  insufficient  for  her  debts,  and  the 
plaintiff  having  been  sued  for,  and  com- 
pelled to  pay  a  sum  of  130/.,  for  costs 
incurred  in  the  matter  of  the  lunacy,  now 
filed  his  bill  against  Noyes  and  Allen, 
stating  that  at  and  previously  to  the  time 
of  the  said  sale  the  defendant  Allen  had 
distinct  notice  of  the  proceedings  in  the 
said  lunacy,  and  that  the  final  accounts  of 
the  plaintiff,  as  such  committee,  had  not 
been  passed,  and  that  monies  were  due 
from  the  lunatic's  estate  to  the  plaintiff 
as  such  committee,  and  that  the  defendant 
Noyes  took  the  real  estate,  subject  to  what 
was  so  due  from  the  lunatic's  estate,  and 
that  it  was  the  intention  of  the  defendant 
Noyes  to  appropriate  the  purchase-money 
to  his  own  use ;  also,  that  on  the  occasion 
of  such  sale  an  arrangement,  by  way  of 
indemnity,  was  entered  into  between  the 
defendants  Noyes  and  Allen,  to  protect 
Allen  against  any  claim  to  be  thereafter 
made  by  the  plaintiff,  in  respect  of  what 
might  be  due  to  him  from  the  estate  of  Mrs. 
Battaglia;  and  the  bill  prayed  tliat  thel30^ 
might  be  declared  to  be  a  charge  on  the  real 
estate  in  the  hands  of  Allen.  To  this  bill 
the  defendant  Allen  put  in  a  plea,  denying 
that  at  the  times  of  the  sale  and  conveying 
to  him,  he  had  any  notice  that  it  was  the 
intention  of  Noyes  to  appropriate  the  pur- 
chase-money to  his  own  use,  except  what 
might  remain  after  satisfaction  of  such 
claims  as  the  real  estate  was  subject  to, 
and  averring  that  no  anrmngement  was 
made  between  him  and  Noyes  to  protect 
him  against  any  claim  of  the  plaintiff. 


Mr.  Willcoek  and  Mr.  Phear,  for  the 
defendant  Allen,  contended  that  though 
the  estate  might  be  assets  in  the  hands  of 
Noyes  for  the  payment  of  debts,  the  claim 
of  the  committee  was  not  a  specific  charge 
upon  the  estate,  and  the  purchaser  was 
not  bound  to  see  to  the  application  of  the 
money. 

Kinderley  v.  Jervis,  22  Beav.  1  ;   s.  c. 
25  Law  J.  Rep.  (n.s.)  Chanc.  538. 
Watkins  v.  Cheek,  2  Sim.  &  S.  199. 
Eland  v.   Eland,  4  Myl.  &  Cr.  420 ; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc. 
289. 
Sugd.  Vend,  and  Pur.  11th  ed.  834. 

Mr.  C.  M.  Roupell  (with  Mr.  Rolt\ 
contr^,  contended  that  the  claim  of  the 
committee  being  similar  in  its  effect  to  a 
lis  pendens,  of  which  the  purchaser  had 
notice,  he  stood  in  a  higher  position  than 
an  ordinary  creditor — BeuU  v.  Symonds 

Wood,  V.C.  (without  calling  for  a  reply) 
said,  that  clearly  an  ordinary  creditor  would 
have  no  charge  upon  the  real  estate  of  a 
deceased  debtor,  and  a  purchaser  from  his 
heir  or  devisee  would  not  be  bound  to  see 
to  the  application  of  the  purchase-money. 
In  this  case  Noyes  was  in  the  same  position 
as  the  heir  or  devisee  of  a  deceased  debtor, 
and  the  only  question  was,  whether  the 
creditor,  having  been  the  committee  of  the 
lunatic's  estate,  had  any  higher  rights  than 
an  ordinary  simple  contract  creditor.  His 
Honour  had  come  to  the  conclusion,  that 
he  had  not.  There  was  no  lien  upon  the 
estate,  for  the  grant  to  the  committee  was 
only  during  the  lunacy,  and  his  interest 
ceased  upon  the  death  of  the  lunatic ;  and 
the  knowledge  which  the  defendant  Allen 
had  of  the  claims  of  the  committee  could 
not  affect  him  any  more  than  the  know- 
ledge that  the  lunatic  had  died  indebted 
to  her  butcher  or  baker,  or  any  other  simple 
contract  creditor.  The  plaintiff^s  remedy 
was  clearly  against  Noyes  alone ;  and  the 
plea  must,  therefore,  be  allowed,  with 
costs. 


(1)  16  BetT.  406  ;  ft.  c  22  Law  J.  Rep.  (vs.) 
Chanc  706. 
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-EY,V.C.7 

.  8.         3 


HEWITT  V.  NANSON. 


Mortgage^-^Foreelosure  Suit — Conduct  of 
SaU. 

A  second  mortgagee  is  entitled  under  the 
15  ^  16  Fict,  e,  86,  to  apply  in  afore^ 
closure  suit  for  the  conduct  of  the  sale  of  the 
e^ate ;  hut  the  Court  will  exercise  a  dis" 
eretuMf  and  will  refuse  such  application^ 
upon  heing  satisfied  that  expense  will  be 
saved  by  giving  the  conduct  of  the  sale  to 
ike  first  mortgagee. 

Certain  property  was  mortgaged  in  fee 
by  a  testator  to  Elizabeth  Nanson.  The 
testator  died,  having  devised  the  equity  of 
redemption  in  the  estate  to  his  four  daugh- 
ters, as  tenants  in  common.  One  of  the 
daughters  executed  a  mortgage  of  her 
fourth  to  Elizabeth  Nanson,  by  way  of 
fioDiher  charge.  Subsequently,  another  of 
the  testator's  daughters  mortgaged  her 
fourth  share  in  the  estate  to  the  plaintiff 
Hewitt.  Elizabeth  Nanson  died,  and  this 
suit  was  instituted,  by  the  plaintiff,  against 
her  representative  and  against  the  four 
daughters  of  the  testator  for  a  foreclosure, 
and  for  a  sale  of  the  property,  the  plaintiff 
asking  that  he  might  have  the  conduct  of 
the  sale* 

Mr»  Bagshawe,  jun.  appeared  for  the 
plsintiffy  and  submitted  that  he  was  en- 
titled to  apply  for  a  sale  of  the  mortgaged 
esUte  under  the  15  &  16  Vict.  c.  86.  s.  48, 
and  that  the  conduct  of  the  sale  ought  to 
be  given  to  him. 

Mr.  Greene  and  Mr,  T,  D.  Salmon,  for 
the  defendant  Nanson,  said  that  no  objec- 
tion would  be  raised  to  the  sale,  provided 
the  conduct  of  it  were  given  to  the  defen- 
dant. The  title-deeds  were  in  his  possess  ion , 
and,  therefore,  the  title  could  be  made  out 
at  less  expense  by  him  than  by  the  plain- 
tiff.    They  cited  Hurst  v.  Hurst  (1). 

Mr,  Glasse  and  Mr.  Bedwell  appeared 
for  the  daughters  of  the  testator. 

KiKDEESLET,  V.C. — This  is  a  case  in 
which,  primd  facie,  it  will  be  for  the  bene- 
fit of  all  parties  that  a  sale  should  take 
place,  and  the  only  question,  therefore,  is, 

(1)  16  Bear.  372;  lc.  22  Law  J.  R«p.  (k.b.) 
Chanc  588. 

tfsw  BniESy  XXVIII.— Chano. 


who  ought  to  have  the  conduct  of  the  sale  ? 
Now,  the  plaintiff,  although  he  is  only 
second  mortgagee,  and  then  only  of  a  fourth 
part  of  the  estate,  is  nevertheless  entitled  to 
apply  for  a  sale,  under  the  act  15  &  16 
Vict.  c.  86;  but,  by  the  48th  section  of  that 
act,  the  Court  is  empowered  to  exercise  a 
discretion  for  the  purpose  of  doing  justice 
between  the  parties.  Now,  it  appears  that 
the  defendant  Nanson,  who  was  the  first 
mortgagee,  has  got  all  the  title-deeds  and 
papers  relating  to  the  property,  and  it  is 
stated  that  he  would  be  able  to  prepare  the 
title  and  give  the  requisite  information 
much  more  easily  and  at  less  expense  than 
the  plaintiff;  consequently,  I  Uiink,  that 
justice  and  conyenience  would  be  best 
consulted  by  the  conduct  of  the  sale  being 
given  to  the  first  mortgagee. 


} 


EDWAEDS  V,  MARTIN. 


KiNDERSLEY,  V.C. 

Nov.  9. 

MortgagC'^Foreclosure — Decree. 

A  suit  having  been  instituted  by  a  first 
mortgagee  to  redeem  or  foreclose  several 
subsequent  incumbrances,  the  Court  made  a 
special  decree,  fixing  a  day  for  any  of  the 
subsequent  incumbrancers  to  redeem  or  be 
foreclosed. 

By  a  mortgage,  dated  the  22nd  of  Sep- 
tember 1852,  certain  property,  called  the 
Marlborough  Hill  Gardens,  was  mortgaged 
by  William  White  to  John  Edwards,  for 
the  purpose  of  securing  the  sum  of  2,500^., 
with  a  proviso  for  redemption,  on  payment 
of  the  2,500/.  and  interest,  and  all  sums 
which  should  in  the  mean  time  be  advanc- 
ed. On  the  20th  of  April  1854,  William 
White  mortgaged  a  portion  of  the  property 
comprised  in  the  previous  mortgage  to 
Edward  Martin  and  Octavius  Wood,  for 
securing  a  sum  of  300/.  On  the  14th  of 
June  1854,  William  White  mortgaged 
other  portions  of  the  property  comprised 
in  the  first  mortgage,  to  John  Culver- 
house,  to  secure  other  sums  of  money 
therein  mentioned.  On  the  13th  of  Sep- 
tember 1855,  William  White  mortgaged 
certain  other  property  in  the  Finchley 
Road  to  the  first  mortgagee  John  Ed- 
wards, as  an  additional  security  for  the 
money  already  advanced  by  him,  and  for 
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what  might  thereafter  be  advanced,  not 
exceeding  in  the  whole  800/.  William  White 
subsequently  executed  successive  mort- 
gages of  the  Finchley  Road  property  to 
four  other  persons,  named  Samuel  Til- 
desly,  John  Weston,  Edward  Spiller  and 
Edward  Simms,  to  secure  the  several 
sums  mentioned  in  such  mortgages.  In 
September  1855,  William  White  became  a 
bankrupt,  and  the  bill  in  this  case  was  filed 
by  John  Edwards  and  George  Thomas 
Edwards,  as  the  representatives  of  John 
Edwards,  the  first  mortgagee,  against  the^ 
subsequent  incumbrancers,  for  an  account 
of  what  was  due  in  respect  of  the  mortgages 
of  the  22nd  of  September  1852  and  the 
Idth  of  September  1855,  and  for  redemp- 
tion or  foreclosure. 

The  usual  decree  having  been  made  at 
the  hearing,  the  chief  clerk  made  his  certi- 
ficate on  the  7th  of  June  1 858  ;  and  the 
case  now  came  on  upon  a  discussion  as  to 
the  form  of  decree  to  be  adopted. 

Mr,  Baily  and  Mr.  R,  W,  Moore  ap- 
peared for  the  plaintiffs  ;  and — 

Mr.  George  Lake  Russell  and  Mr.  CoU 
lifu,  for  the  defendants.     They  cited — 
Thorneyerofi  v.  Crockett^  7  Jur.  712. 
SeUm  on  Decrees^  last  edit.  217* 

KiNDERSLET,  V.C.,  after  consulting 
with  the  registrar,  directed  the  usual  ac- 
counts, and  made  a  decree  in  the  following 
terms  :— '*  And  let,  upon  the  defendants 
Edward  Martin,  Octavius  Wood,  John 
Culverhouse,  Samuel  Tildesly,  John  Wes- 
ton, Edward  Spiller  and  Edward  Simms, 
or  any  or  either  of  them,  paying  unto  the 
said  plaintiffs,  John  Edwards  and  George 
Thomas  Edwards,  what  shall  be  certified 
to  be  the  amount  so  remaining  due  to  them, 
within  six  months  after  the  chief  clerk  of 
the  Judge  to  whose  court  this  cause  is 
attached  shall  have  made  his  certificate,  at 
•uch  time  and  place  as  shall  be  thereby 
appointed,  the  said  plaintiffs,  John  Edwards 
and  George  Thomas  Edwards,  convey  the 
said  premises  comprised  in  the  said  mort- 
gage securities,  dated  respectively  the  22nd 
of  September  1852  and  the  13th  of  Sep- 
tember 1855,  free  and  clear  of  and  from 
all  incumbrances  done  by  them  or  by  the 
said  John  Edwards,  and  deliver  up  all  deeds 
and  writings  in  their  or  either  of  their 


custody  or  power  relating  thereto  upon 
oath,  to  the  said  defendants  or  to  such 
of  them  as  shall  so  redeem  the  said  plain- 
tiffs, John  Edwards  and  George  Thomas 
Edwards ;  such  conveyance  to  be  settled 
by  the  said  Judge,  in  case  the  parties  differ 
about  the  same :  and  let,  in  case  the  s&id 
defendants  Edward  Martin,  OctaviusWood, 
John  Culverhouse,  Samuel  Tildesly,  John 
Weston,  Edward  Spiller  and ,  Edward 
Simms,  or  any  or  either  of  them  shall  so 
redeem  the  said  plaintiffs  John  Edwards 
and  George  Thomas  Edwards,  the  said 
defendants  or  defendant  so  redeeming  the 
said  plaintiffs,  be  at  liberty  to  apply  to 
this  Court  as  they  or  he  may  be  advised ; 
and  on  such  application  it  is  not  to  be 
incumbent  on  the  defendants  or  defen- 
dant so  applying,  to  give  the  said  plain- 
tiffs, John  Edwards  and  George  Thomas 
Edwards,  notice  thereof:  but  let,  in  de- 
fault of  the  said  defendants  or  any  or 
either  of  them  so  redeeming  the  said 
plaintiffs,  John  Edwards  and  George 
Thomas  Edwards,  by  the  time  aforesaid, 
the  said  defendants  Edward  Martin,  Oc- 
tavius Wood,  John  Culverhouse,  Samuel 
Tildesly,  John  Weston,  Edward  Spiller 
and  Edward  Simms,  from  thenceforth  stand 
absolutely  debarred  and  foreclosed  of  and 
from  all  right,  title,  interest  and  equity  of 
redemption  of,  in  and  to  the  mortgaged 
premises  comprised  in  the  said  indentures, 
dated  respectively  the  22nd  of  September 
1852  and  the  13th  of  September  1853; 
and  in  taking  the  said  accounts  all  just 
allowances  are  to  be  made." 


(In  re  the  northum- 
BERIAND  AND  DUE- 
HAM  DISTRICT  BANK- 
ING COMPANY,  ex 
parte  bioge. 

Company —  Winding-up  Acts^^Liahility 
of  Shareholders — Misrepresentation  of  Di^ 
rectors. 

A,  B.  was  tenant  for  life  of  certain  shares 
in  a  banking  company,  under  a  will  of  which 
his  uncle  was  executor.  At  the  request 
of  A,  B,  his  uncle,  who  was  a  director  of 
the  company,  transferred  these  shares  into 
his  name  for  a  nominal  consideration,  in 
order  to  qualify  him  to  be  a  director.  A*  B, 
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heeamt  a  diredor^  and  the  company  failed^ 
and  was  ordered  to  he  wound  up.  A.  B. 
fleeted  to  hie  name  being  placed  on  the  list 
of  eoniributorieSf  on  the  ground  that,  prior  to 
his  taking  the  shares,  the  directors  had  pub* 
Ushed  fraudulent  reports  of  the  affairs  of 
the  company,  and  his  uncle,  being  a  director, 
must  have  known  that  they  were  fraudulent; 
and  also  that,  being  only  tenant  for  life  of 
the  shares,  it  was  a  breach  of  trust  on  the 
part  of  his  uncle  to  transfer  the  shares  into 
his  name,  and  that  the  directors  must  have 
been  aware  of  the  fact;  and  therefore  that 
the  transaction  was  a  nullity  :-^He\d,  that 
A.  B.  wMsi  be  placed  on  the  list  of  eontri* 
butories* 

This  case  came  on  upon  an  adjourned 
fommons,  for  the  purpose  of  obtaining  the 
decision  of  the  Court,  as  to  whether  Charles 
Selhy  Bigge  had  been  rightly  placed  upon 
the  list  of  contributories,  in  the  winding  up 
ef  the  Northumberland  and  Durham  Dis- 
trict Banking  Company. 

The  facts  were  as  follows :  — Charles 
Selby  Bigge  attained  the  age  of  twenty- 
one  years  on  the  2l8t  of  July  1855,  two 
months  after  he  had  left  college.  He  went 
to  reside  at  Linden,  and  shortly  after* 
wards,  upon  the  death  of  his  grandfather, 
Charles  W.  Bigge,  he  became  entitled  under 
his  will  to  a  large  amount  of  property  as 
tenant  for  life,  and  part  of  this  property 
consisted  of  shares  in  the  Northumberland 
and  Durham  District  Banking  Company, 
lo  the  month  of  September  1856  it  was 
suggested  to  Charles  Selby  Bigge,  by  some 
of  his  family,  that  it  would  be  a  desirable 
thing  for  him  to  become  a  director  of  the 
abore  bank,  for  the  purpose  of  giving  him 
employment ;  whereupon  he  applied  to  his 
ancle,  Matthew  Robert  Bigge,  who  was 
the  executor  under  his  grandfather's  will, 
and  who  was  himself  a  director  of  the  bank, 
to  ascertain  whether  his  wishes  could  be 
carried  into  effect.  He  was  then  informed 
by  his  uncle,  that  it  would  be  necessary, 
in  order  to  qualify  him  for  becoming  a 
director  under  the  banking  company's  deed, 
that  he  should  be  the  holder  of  at  least 
fifty  shares,  and  an  arrangement  was  there- 
upon come  to  by  which,  in  September 
IS56,  the  uncle,  for  the  nominal  considera- 
tion  of  5s.,  transferred  sixty  of  the  bank 
Glares  standing  in  the  name  of  the  grand* 


father  into  the  name  of  Charles  Selby 
Bigge.  It  was  understood  that  this  trans* 
fer  was  made  for  the  sole  purpose  of  quali- 
fying Charles  Selby  Bigge  to  become  a 
director,  and  he  was  accordingly  appointed 
a  director;  but  the  dividends  upon  the 
shares  were  not  paid  to  him,  but  were 
received  by  Matthew  Robert  Bigge,  as 
such  executor  of  his  grandfather. 

The  company  was  ordered  to  be  wound 
up  in  April  1858,  and  Charles  Selby  Bigge 
was  placed  upon  the  list  of  contributories 
in  respect  of  the  said  sixty  shares. 

There  was  evidence  to  shew,  that  pre« 
viously  to  Charles  Selby  Bigge  taking  these 
shares,  two  reports,  with  accompanying 
accounts,  had  been  issued  by  the  directors 
of  the  company,  which  contained  false  re* 
presentations  as  to  the  position  of  the  bank, 
and  a  report  to  that  effect  had  been  made 
by  the  official  liquidator,  who  stated  that 
the  reports  and  accounts  did  not  represent 
the  true  state  of  the  affairs  of  the  bank  at 
the  respective  dates  of  such  reports  and 
accounts,  the  bank  having  to  the  best  of 
his  belief  been,  at  the  dates  of  such  reports 
and  accounts,  in  a  state  of  insolvency. 

An  affidavit  by  Charles  Selby  Bigge 
contained  a  statement  of  the  circimistances 
under  which  he  was  induced  to  take  the 
shares. 

Mr,  Glasse  and  Mr,  Karslahe  appeared 
in  support  of  the  application  to  remove 
Mr.  Bigge's  name  from  the  list  of  contri* 
butories,  and  contended  that  he  was  not 
liable  on  two  grounds :  first,  that  there 
were  false  and  fraudulent  representations 
made  by  the  directors,  in  their  reports,  as 
to  the  condition  of  this  company  before  he 
became  a  director,  and  that  his  uncle,  who 
was  the  person  who  transferred  the  shares 
to  him,  was  himself  a  director,  and  must 
have  known  that  at  that  time  the  company, 
instead  of  being  in  the  flourishing  condi- 
tion set  forth  in  the  reports,  was  in  fact 
insolvent.  In  support  of  this  argument 
they  cited— 

In  re  the  Royal  British  Bank,  ex  parte 

Brockwell,  26  Law  J.   Rep.  (n.s.) 

Chanc.  855. 
In  re  the  Deposit  and  General  Life  Assu- 

ranee  Company^   ex  parte  Ayre,  27 

Law  J.  Rep.  (n.s.)  Chanc.  579. 
The   second   ground   was,  that  although 
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there  liad  been  a  transfer  of  the  sixty  shares 
to  Charles  Selby  Bigge,  that  transfer  was 
only  nominal  and  apparent,  for  the  purpose 
of  qualifying  him  to  be  a  director,  and  that 
in  fact  his  uncle,  Matthew  R.  Bigge,  had 
no  right  to  transfer  the  shares  to  him,  as 
he  was  only  entitled  to  them  as  tenant  for 
life.  Consequently  it  was  a  breach  of 
trust  on  the  part  of  his  uncle,  and  the 
directors  of  the  company  must  have  been 
aware  of  the  fact,  since  the  shares  up  to 
this  time  had  been  standing  in  the  name  of 
the  executors  of  his  grandfather,  and  the 
transfer  to  him  was  made  for  the  nominal 
consideration  of  58.  only.  The  whole 
transaction  was  therefore  a  nullity. 

Mr,  G,  M.  Giffardf  for  the  official 
manager,  submitted  that,  whatever  mis- 
representations might  have  been  made  to 
C.  S.  Bigge  by  his  uncle  Matthew  R.  Bigge, 
the  directors  had  nothing  to  do  with  them. 
The  reports  and  accounts  put  forth  by  the 
directors  were  not  proved  to  have  misled 
Mr.  Bigge  in  his  determination  as  to 
taking  the  shares,  and,  at  any  rate,  this 
could  not  affect  the  question  between  Mr. 
Bigge  and  the  other  shareholders.  The 
cases  referred  to  had  gone  upon  an  express 
misrepresentation  by  the  directors,  which 
had  induced  particular  individuals  to  take 
shares.  Then,  as  to  the  transfer  of  the 
shares  :  there  could  be  no  fraud  on  the 
part  of  the  directors,  as  it  was  not  their 
business  to  inquire  into  the  reasons  for 
any  shares  being  passed  from  one  person  to 
another.  The  transfer  was  evidently  made 
at  the  express  desire  of  C.  S.  Bigge,  for 
the  purpose  of  qualifying  him  to  become 
a  director,  and  if  there  were  any  fraud  in 
the  matter,  as  between  Matthew  R.  Bigge 
and  C.  S.  Bigge,  the  latter  was  a  party 
to  it,  and  could  not  now  complain  of  the 
directors. 

KiNDERSLET,  V.C. — I  am  sorry  for  the 
position  of  this  gentleman.  He  is  a  young 
man,  but  when  this  transaction  took  place 
he  was  not  so  recently  of  age  as  has  been 
assumed.  Being  possessed  of  considerable 
property,  or  rather  being  tenant  for  life  of 
the  property,  and  wishing  to  have  some 
occupation,  he  was  desirous  of  becoming  a 
director  of  this  company.  He  thought  it 
would  give  him  occupation,  and  his  uncle, 
Mr.  Matthew  Robert  Bigge,  the  executor 


of  his  grandfather,  from  whom  the  pro- 
perty was  derived,  thought  it  would  be  a 
desirable  thing.  He  says  his  mother  and 
brother  discussed  the  matter  of  his  being 
a  director,  as  he  was  desirous  of  having 
something  to  do.  He  says  he  attained  the 
age  of  twenty-one  on  the  21st  of  July 
1855,  and  up  to  the  month  of  May  1855 
he  pursued  his  studies  at  Christ  Church, 
Oxford,  and  had  no  knowledge  whatever 
of  business.  In  July  1855  he  went  to 
reside  at  Linden ;  the  place  of  which  he 
is  tenant  for  life.  About  September  1856 
—-that  is,  not  a  month  or  two,  but  one 
year  and  five  months  after  he  lejft  college, 
and  one  year  and  two  months  after  he 
attained  twenty-one — it  was  suggested 
to  him  that  he  should  become  a  director. 
It  was  not  suggested  by  the  directors  of 
the  company  or  the  shareholders  of  the 
company:  they  did  not  want  him  as  a 
director ;  but  some  of  his  own  family  sug- 
gested to  him.  Why  should  you  not  be- 
come a  director  of  this  company?  He 
says,  **  At  this  time  I  was  in  the  habit  of 
seeing  frequently  Mr.  Matthew  Bigge,  who 
resided  at  Oak  wood."  But  he  does  not 
say  it  was  his  uncle,  Mr.  Matthew  Bigge, 
who  suggested  the  expediency  of  his  be- 
coming a  director.  Then  he  says,  **  Linden 
is  about  two  hours'  ride  by  road  and  rail- 
way from  Newcastle.  It  was  from  Mr. 
Matthew  Bigge  that  I  learned  it  would  be 
necessary  that  I  should  have  a  certain 
number  of  shares  transferred  into  my  name 
before  I  could  be  qualified  to  be  appointed 
a  director."  Mr.  Matthew  Bigge,  not  ap- 
pearing to  be  the  person  who  suggested 
his  becoming,  or  urged  him  to  become,  a 
director,  had  told  him  what  was  perfectly 
true,  that  it  was  necessary  for  him  to  hold 
certain  shares ;  and  this  he  found  to  be 
quite  accurate  according  to  the  terms 
of  the  deed  of  the  company.  The  45th  sec- 
tion of  the  deed  says,  "That  no  person 
shall  be  eligible  for  or  be  elected  as  a 
director  of  this  company  who  shall  not 
possess  in  his  own  right,  at  the  fewest,  fifty 
shares  therein  at  the  time  of  his  election, 
or  who  shall  become  a  bankrupt."  Mn 
Matthew  Bigge  gave  him  the  information, 
"  You  must  be  the  owner  of  fifty  shares  at 
least  before  you  can  become  a  director." 
"  Mr.  Matthew  Bigge,"  he  says,  "  offered 
to   transfer  into  my  name  the   requisite 
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number  of  sbarea,  and  I  was  informed  by 
him  that  there  was  every  prospect  of  my 
being  elected  by  the  directors  upon  the 
first  vacancy  which  might  occur*  Nothing 
that  I  heard  or  was  infonned  of  at  the 
time  led  me  to  believe  or  suspect  that  the 
afihirs  of  the  bank  were  not  in  the  satisfac- 
tory state  in  which  they  were  publicly  re- 
presented to  be,  and  which  the  dividends 
paid  upon  the  shares  would  lead  any  one 
to  suppose,  or  even  to  entertain  any  doubt 
on  the  subject."  I  confess,  in  that  state 
of  things  I  commiserate  this  gentleman. 
He  is  a  young  man  who,  wishing  to  have 
occupation,  desires  by  the  advice  of  some 
friend  or  other  to  be  appointed  a  director 
of  this  company.  In  oider  to  do  it  he  is 
told,  and  truly,  **  You  cannot  do  it  unless 
jou  hold  fifty  shares.'*  He  said,  '*  I  had 
no  reason  to  doubt  this  was  a  good  com- 
pany, and  therefore  I  was  desirous  of 
becoming  a  director,  and  my  uncle,  Mr. 
Matthew  Bigge,  who  was  himself  a  direc- 
tor, said,  '  I  would  transfer  fifty  or  sixty 
shares  to  yon.' "  There  are  many  persons 
who  have  been  fixed  on  the  list  of  contri- 
butories  of  this  company  for  whom  I  con- 
fess I  entertain  more  commiseration  than 
I  do  for  Mr.  Bigge,  but  it  is  not  on  the 
ground  of  commiseration  that  I  can  dis- 
charge him  from  any  liability  which  he 
has  incurred.  The  grounds,  then,  on 
which,  after  he  had  these  shares  transferred 
to  him,  and  after  he  had  been,  upon  the 
faith  of  his  possessing  these  shares  in  his 
own  right,  according  to  the  language  of 
that  deed,  appointed  a  director,  he  claims 
to  be  discharged  from  liabDity  are  these : 
first  of  all,  he  says  there  were  false, 
and,  in  that  sense,  fraudulent,  representa- 
tions made  by  the  directors  as  to  the 
condition  of  this  company  before  I  became 
a  director.  Two  reports  are  referred  to 
particularly  as  having  been  made,  contain- 
ing those  false  representations;  and  he 
says,  **  My  uncle,  Mr.  Matthew  Bigge,  who 
was  the  person  who  transferred  those  sixty 
shares  to  me,  was  himself  a  director  of  the 
company."  He  was  therefore  one  of  the 
body  of  persons  from  whom  the  false  re- 
presentations emanated.  That  is  one 
ground,  and  it  is  founded  upon  the  false 
and  fraudulent  representations  made  by 
the  company;  and  BrockwelVs  ease,  and 
Atfre*s  ease  decided  on  the  same  ground  as 


BroekwelVs  ease,  have  been  referred  to  on 
this  point.  The  other  ground  upon  which 
Mr.  Bigge  considers  he  ought  to  be  dis- 
charged is  this — he  says  that,  **  although 
there  was  this  transfer  by  a  deed  of  these 
shares  to  me,  and  although  I  was  appa- 
rently the  registered  shareholder,  and  upon 
the  faith  of  being  such  shareholder  was 
appointed  a  director,  in  point  of  truth 
there  was  no  reality  in  all  this,  because 
these  shares  which  my  uncle  transferred 
to  me  were  the  property  of  my  grand- 
father, under  whose  will  I  was  not  ab- 
solutely entitled  to  these  shares;  I  was 
only  tenant  for  life  of  the  property  of 
which  these  shares  formed  a  part,  and 
my  uncle,  who  transferred  them  to  me, 
was  the  executor  of  my  grandfather,  and 
the  only  executor  who  had  proved  his 
will ;  it  was  a  breach  of  trust  in  him  to 
transfer  these  shares  to  me.  I,  it  is  true, 
knew  perfectly  well  what  was  being  done, 
and  I  concurred  in  it,  and  was  desirous  of 
having  it  done,  and  it  was  done  in  order 
to  forward  my  wish  of  being  a  director ; 
but  it  was  a  breach  of  trust — not  indeed 
a  breach  of  trust  against  me,  but  a 
breach  of  trust  against  somebody  else 
interested  in  the  testator's  property ;  my 
uncle,  of  course,  knew  it  was  a  breach 
of  trust ;  and,  moreover,  the  directors 
acting  for  the  shareholders  must  have 
known  it  was  a  breach  of  trust."  Why? 
''Because,"  he  goes  on  to  say,  ''they 
knew  that,  up  to  the  time  of  the  trans- 
fer, the  shares  stood  in  the  name  of  the 
executors;  they  knew  the  transfer  was 
made  to  me  not  for  a  full  pecuniary  consi- 
deration, but  for  the  nominal  consideration 
of  5«. ;  they  also  knew  that  after  the  trans- 
fer, instead  of  the  dividends  of  the  shares 
coming  to  me,  they  were  placed  to  the 
credit  of  the  executors  of  my  grandfather, 
just  as  was  the  case  before  the  transfer;  and 
therefore  the  whole  thing  is  such  a  nullity 
that  not  only  as  between  me  and  my  uncle, 
but  as  between  me  and  the  shareholders,  I 
have  a  right  to  say  that  X  am  not  liable  to 
them  as  a  brother  shareholder."  Now 
those  are  the  two  grounds  on  which  Mr. 
Bigge  relies ;  and  I  should  observe,  those 
two  grounds  are  perfectly  independent.  On 
the  first  ground,  he  has  a  right,  of  course, 
to  the  consideration  of  the  ingredient  that 
his  uncle  was  one  of  the  directors.     He  is 
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entitled  to  t)iat$  but  the  two  grounds  are  as 
distinct  as  two  grounds  can  be.  Now,  let 
me  consider  the  first  ground,  that  is,  of 
representations  made  to  the  public  by  the 
directors.  In  the  first  place,  the  evidence 
as  to  misrepresentation  is  extremely  scanty; 
it  amounts  to  this : — It  is  the  evidence  of 
Mr.  Coleman,  who  is  perfectly  competent, 
because  he  is  one  of  the  ofilcial  liquida- 
tors, a  very  experienced  and  competent 
accountant,  and  perfectly  able  to  judge  of 
the  whole  matter.  He  says  he  has  inves* 
tigated  the  whole  thing,  and  he  has  stated, 
no  doubt,  the  truth,  and  all  that  could  be 
fairly  stated  on  either  side,  as  much  for 
Mr.  Bigge  as  for  the  shareholders  gene- 
rally. He  refers  to  the  two  reports  which 
are  alleged  to  contain  these  misrepresenta- 
tions, and  they  are  followed  by  certain 
accounts ;  and  he  adds,  that  from  the  in- 
vestigation and  the  inquiries  he  has  made, 
those  reports  and  accounts  ''  do  not  repre-> 
sent  the  true  state  of  the  afifairs  of  the  bank 
at  the  respective  dates  of  such  reports  and 
accounts,  the  bank  having,  to  the  best  of 
my  belief,  been  at  the  dates  of  such  reports 
and  accounts  in  a  state  of  insolvency." 
Therefore,  there  is  no  doubt  those  accounts 
did  not  represent  the  true  state  of  things, 
because  the  bank  was  then  insolvent,  and 
those  accounts  did  not  represent  them  as 
being  insolvent.  On  the  contrary,  they 
represented  that  for  the  periods  to  which 
those  accounts  related  there  had  been  pro- 
fits made,  enabling  them  to  pay  a  dividend 
of  7^.  per  cent,  upon  the  profit.  There  is 
no  doubt  that  was  a  misrepresentation ; 
but  was  it  such  a  misrepresentation  as  in 
BrockwelVs  case  (the  case  of  the  Royal 
British  Bank),  which  amounted  to  actual 
intentional  fraud  on  the  part  of  the  direc- 
tors putting  forward  that  representation  ? 
In  the  case  of  Brochwell  that  was  so; 
but  in  that  case  there  were  ingredients 
which  do  not  occur  here.  This  case  has 
not  any  of  the  ingredients  upon  which 
BrockwelVs  case  and  Ayre's  case  were 
decided.  In  BrockwelVs  case  we  have 
this :  that  there  were  representations  put 
forth  by  the'  company, — that  is,  by  the 
directors  acting  for  the  company  and  the 
authorised  body ;  and  therefore  their  acts 
were  treated  as  the  acts  of  the  company — for 
the  express  purpose  of  inducing  persons  to 
take  shares,  newly  created,  from  the  com- 


pany itself.  Those  persons  took  up  sharesy 
newly  created  under  the  authority  of  an 
act  of  parliament  which  the  directors  had 
obtained  for  the  purpose,  and  all  the 
dealings  which  were  brought  about  by 
means  of  these  representations  were  deal- 
ings between  the  company  and  the  per« 
sons  sought  afterwards  to  be  put  upon  the 
list.  In  that  case  it  was  proved  that  the 
shareholder  had  entered  into  the  taking  of 
these  shares  because  he  had  himself  read 
and  relied  upon  and  trusted  to  those  repre- 
sentations, which  turned  out  to  be  faJse, 
Now,  not  one  of  those  ingredients  exist  in 
the  present  case.  There  is  the  ingredient 
of  misrepresentation,  and  I  would  even 
assume,  for  the  purpose  of  the  argument, 
that  there  was  misrepresentation  amount- 
ing to  fraud,  although  that  is  not  estab* 
lished.  But,  supposing  it  to  be  a  fraud,  it 
is  a  fraud  which  does  not  induce  any  indi- 
vidual to  deal  with  the  company  as  a  body 
guilty  of  that  fraud  and  making  those  mis- 
representations;  and  the  fact  that  Mr. 
Matthew  Bigge  was  one  of  the  directors 
could  never  have  the  effect  of  making  all 
the  directors  parties  to  the  transaction 
between  Mr.  Matthew  Bigge  and  Mr.  C. 
S.  Bigge,  so  as  to  vitiate  the  transaction  be- 
tween those  two.  Moreover,  Mr.  C.  S.  Bigge 
does  not  pretend  to  say  that  he  was  led  to 
take  these  shares  by  these  representations. 
On  the  contrary,  he  says  this :  **  I  wanted 
to  be  a  director  of  this  company;  my 
object  was  to  be  a  director.  When  told 
that  I  must  take  shares  in  order  to  be  a 
director,  then,  of  course,  I  desired  to  have 
shares ;  and  then,  and  only  then,  my  uncle 
offered  to  transfer  the  shares  to  me."  But 
what  does  he  say  as  to  being  misled  by 
misrepresentation?  He  does  not  say  that 
he  read  one  syllable  of  either  of  these 
reports,  or  that  anybody  told  him  what  the 
reports  contained ;  but  what  he  says  is 
this  :  **  I  am  not  sure,  but  I  believe  I  saw 
them."  He  does  not*  say  he  ever  read 
them,  or  that  he  was  induced  to  suppose 
there  was  a  single  word  of  truth  in  what  he 
•aw ;  still  less  does  he  say  that  because  of 
those  representations  he  was  induced  to 
enter  into  this  transaction.  In  order  to  bring 
this  transaction  within  BrockwelVs  ease,  it 
must  be  shewn  to  have  been  a  transaction 
between  Mr.  C.  S.  Bigge  and  the  company, 
who  again  must  be  shewn  to  have  been 
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gnilty  of  this  frandulent  mtsreprefleiitatioii. 
So  that  except  as  to  this  alleged  finaudu- 
lent  misrepresentatioii-— mitrepresentatioQ 
there  undoubtedly  was,  though  I  do  not 
thmk  it  was  fraudulent— all  the  other  in- 
gredients in  BroekwelVs  case  are  wanting 
in  the  present.  Therefore,  it  does  not 
sppear  to  me,  on  that  ground,  that  I  can 
dismiss  Mr.  Bigge  from,  the  liability  that 
he  has  incurred. 

Now  with  regard  to  the  other  ground, 
which   appears,   if  possible,  less  favour- 
able than  the  former.     If  the  transaction 
was   a   breach  of    trust,   does  it  lie  in 
the  mouth  of  Mr,  C.  S.  Bigge  to   com- 
plain of  that  breach  of  trust  when  he  was 
himself  a  party   to   it?     Further,   what 
is  there  to  lead  me  to  the  conclusion  that 
the   directors,   as  a   body,   even   if  that 
were  important,  knew  of  any  breach  of 
trust?     It  was  argued,  that  inasmuch  as 
they  knew  that  Mr,  Matthew  Bigge  waa 
an  executor,    they   were  put  upon  their 
guard,  according  to  some  of  the  authorities, 
and  that  therefore  they  could  not  properly 
aUow  this  transaction.     But,  it  must  be 
recollected    that    the    authorities    which 
are  referred  to,  are  these :   If  a  man  is 
dealing  with  an  executof',  that  is,  entering 
into  any  bargain  of  purchase  or  sale,  or 
any  other  transaction,  he  is  bound  to  take 
notice  that  that  man  is  acting  as  an  execu- 
tor.   How  does  that  apply  to  the  directors 
of  a  company  who  are  merely  acting  for 
the  purpose  of  seeing  that  a  transfer  from 
A.  to  B.  is  regularly  effected  on  the  part 
of  their  office  ?     What  business  have  they 
with  the  question  whether  the  person  who 
proposes  to  make  the  transfer  is  an  exe- 
cutor or  not  ?     That  is  an  affair  between 
the  transferor   and    the    transferee ;    the 
directors  have  nothing  to  do  with  the  ques- 
tian.  Their  function  is  to  see  that  the  thing 
is  regularly  done,  and  is  done  according  to 
the  requisitions  of  the  deed,  if  the  deed 
require  any  particular  forms,  or  ceremonies, 
or  acts  to  be  performed  or  done.     Well, 
then,  Mr.  C.  S.  Bigge  chose  to  take  from 
the  executor  a  transfer  of  these  shares. 
He,  by  taking  that  transfer,  and  by  being 
put  upon  the  register,  and  upon  the  faith 
of  those  aets,  was  made  a  director ;  and 
If  there  be  any  breach  of  trust  he  himself 
was  a  party  to  it.     One  thing,  at  least,  I 
cannot  understand.     I  cannot  understand 


how  Mr.  Bigge  can  say,  "  I  knew  that 
this  was  all  a  sham.  I  knew  that  I  was 
bound  to  hold  in  my  own  right  fifty  shares 
in  order  to  be  a  director ;  I  was  a  parti* 
cipator  in  this  sham,  which  made  it  appa< 
rent  that  I  held  these  shares,  when  in 
reality  I  had  not  a  single  share."  I  con- 
fess I  cannot  concur  in  the  view  that  has 
been  taken  on  the  part  of  Mr.  C.  S.  Bigge, 
and  it  appears  to  me,  therefore,  that  he 
must  be  put  on  the  list  of  contributoriea 
for  the  sixty  shares. 


DS  Justices.  "^ 

.17,20,22.  > 
)ec.  10.      J 


Lords  Justices. 
Nov. 
Dec. 


In  re  ormerod. 


Trustee  Acts — Jurisdiction — Person  of 
Unsound  Mind  not  found  so  by  Inquisition 
— Statute  17  4*  18  Fict,  c.  82.  relating  to 
the  Court  of  the  County  Palatine  of  Lan* 
caster. 

The  Court  of  the  County  Palatine  qf 
Lancaster  has  not  any  jurisdiction  to  ap' 
point  a  new  trustee  in  the  place  of  a  trustee 
of  unsound  ^ind  not  so  found  by  inquisition. 
Such  jurisdiction  is  given  by  the  legislature 
(by  the  Trustee  Acts)  to  the  Lord  Chan* 
cellor,  or  other  persons  intrusted  with  the 
care  of  lunatics,  and  not  to  the  Court  of 
Chancery, 

Mr.  Smale  stated  that,  at  the  request  of 
his  Worship,  the  Vice  Chancellor  of  the 
Duchy  of  Lancaster  (Mr.  W.  M.  James), 
he  was  instructed  to  mention  to  and  obtain 
the  opinion  of  the  Lords  Justices,  upon  the 
question  how  far  the  Court  of  the  County 
Palatine  of  Lancaster  had  jurisdiction  to 
appoint  a  new  trustee,  in  the  place  of  a 
trustee  who  was  of  unsound  mind  not 
found  a  lunatic  by  inquisition. 

A  petition  had  been  presented,  in  the 
above-named  court,  stating  that  Thomas 
Barton  Ormerod,  one  of  the  trustees  under 
a  will,  was  of  unsound  mind,  and  incapable 
of  acting  in  the  execution  of  the  trusts  of 
it,  and  was  detained  in  a  private  lunatic 
asylum  at  Clifton,  near  Manchester,  under 
a  medical  certificate  of  unsoundness  of 
mind,  but  had  not  been  found  of  unsound 
mind  by  inquisition.  The  petition  prayed 
that  Thomas  Barton  Jervis  might  be  ap- 
pointed a  new  trustee  in  the  place  of  Tho- 
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mas  Barton  Onnerod(the  person  of  unsound 
mind),  in  addition  to  the  two  remaining 
trustees ;  and  that  the  estate,  subject  to 
the  trusts  of  the  will,  might  be  vested  in 
him  jointly  with  the  two  remaining  trustees 
accordingly. 

Nov.  22. — Lord  Justice  Turner.— 
The  question  in  this  case  is,  whether  the 
Duchy  Court  of  Lancaster  (1)  has,  as  to 
lands  and  personal  estate  within  its  juris- 
diction, power  under  the  Trustee  Acts  to 
appoint  a  new  trustee  in  the  place  of  a 
trustee  of  unsound  mind  not  so  found  by 
inquisition.  We  think  that  the  Duchy 
Court  of  Lancaster  cannot  now  safely  be 
held  to  have  any  such  power.  By  the 
statute  17  &  18  Vict.  c.  82.  s.  11.  the 
Duchy  Court  has,  indeed,  as  to  lands  and 
personal  estate  within  its  jurisdiction,  all 
the  powers  under  the  Trustee  Acts  which 
by  these  acts  are  given  to  the  Court  of 
Chancery  in  England ;  but  we  consider 
that,  whatever  the  decision  might  have 
been  in  the  absence  of  authority,  it  is  now 
settled  by  the  decided  cases  that  the  power 
to  appoint  new  trustees  in  the  place  of 
trustees  of  unsound  mind  not  so  found  by 
inquisition  is,  by  the  Trustee  Acts,  given, 
not  to  the  Court  of  Chancery,  but  to  the 
Lord  Chancellor,  or  other  persons  intrusted 
with  the  care  of  lunatics.  The  point  came 
before  both  the  Master  of  the  Rolls  and 
the  Lord  Chancellor,  in  a  case.  In  re  HalVs 
Trusts,  on  the  16th  of  July  1856.  The 
Master  of  the  Rolls  had  declined  to  make 
the  order,  and  it  was  made  by  the  Lord 
Chancellor  on  the  petition  being  amended 
and  addressed  to  him.  Again,  Vice  Chan- 
cellor Kindersley,  in  Re  the  Good  Intent 
Benefit  Society  (2),  after  looking  into  the 
acts,  expressed  his  opinion  that  he  had  no 
jurisdiction  in  such  cases ;  and  again,  in 
Be  Piggott,  on  the  4th  of  March  1858,  Vice 
Chancellor  Wood  having  intimated  that  it 
would  be  more  safe  that  the  order  should 
be  made  by  the  Lord  Chancellor  or  the 
Lords  Justices,  the  matter  was  mentioned 
to  the  full  Court,  and  the  order  made  by 
that  Court,  with  an  opinion  expressed,  that 

(1)  It  seems  incorrect  so  to  designate  the  Court. 
It  should  be  "  The  Court  of  the  County  Palatine  of 
Lancaster."*  The  Duchy  Court  is  one  of  common- 
law  jurisdiction. 

(2)  2  W.  R.  671. 


the  jurisdiction  had  always  been  considered 
to  be  in  the  Lord  Chancellor.  We  under- 
stand that  since  the  decision  in  the  last 
case  the  practice  has  been  considered  to  be 
settled,  and  the  Vice  Chancellors  have 
declined  to  make  such  orders,  referring  the 
parties  to  the  Lords  Justices.  We  Uiink 
that  these  authorities,  and  the  course  of 
practice,  decide  this  question ;  and  it  is  also 
worthy  of  remark  that,  before  the  passing 
of  the  Trustee  Acts  now  in  force,  it  had 
been  held,  that  under  the  existing  acts, 
which,  however,  were  different  in  language, 
the  Vice  Chancellor  had  not  even  the 
power,  in  the  case  of  a  lunatic  trustee,  to 
make  the  common  order  for  inquiry — In 
re  Shorrocks  (3). 

Dec.  10. — Mr,  Smale,  this  day,  appeared 
in  support  of  the  petition  which  had  been 
presented  to  this  Court,  and  the  order  was 
made  according  to  the  prayer. 


Stuart 
June  28 


,  V.C.\ 
8,  29.  J 


THE  COLLINS   COMPANY   «. 
REEVES. 


Special  Injunction  —  Trade  Marks  — 
Alien  Company,  Bight  of^  to  sue. 

The  bill  was  filed,  by  an  American  trading 
company,  incorporated  by  the  law  of  the 
State  of  Connecticut,  in  the  United  States 
of  America,  for  an  injunction  to  restrain 
the  defendant,  a  manufacturer,  of  Birming^ 
ham,  from  continuing  the  fraudulent  use, 
as  alleged,  of  the  trade  marks  of  the  plain* 
tiffs,  and  for  an  account  of  the  profits  made 
by  him  from  such  use.  The  defendant,  by 
his  answer,  admitted  the  user  of  the  trade 
marks  complained  of,  but  by  way  of  rebuttal 
of  the  charge  of  fraud,  stated  that  in  so 
using  the  said  trade  marks  he  had  only 
followed  a  custom  prevalent  at  Birmingham 
for  manufacturers  of  goods  of  the  kind  sold 
by  the  plaintiffs,  to  affix  on  the  goods  ordered 
by  merchants  a  particular  trade  mark,  re- 
lying  on  the  respectability  of  the  merchant, 
when  known  to  them,  for  the  fact  that 
those  merchants  had  authority  to  act  as 
agents  of,  or  by  way  of  licence  from,  the 
person  entitled  to  the  exclusive  use  of  the 
trade  marks;    and,  further,  that   he  had 

(8)  lMyl.&Cr.81. 
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heeu  informed  that  the  pkuntiffs  thenuehes 
had  ordered  goods  to  be  manufactured  at 
Birmimghamt  with  their  own  trade  mark 
upon  them^  for  the  purpose  of  sale  in  foreign 
countries.  These  statements  of  the  dc" 
fendant  were  left  uncontradicted  by  the 
piainiifi.  The  Court,  upon  motion  for 
decree^  ordered  that  an  interim  injunction^ 
which  the  defendant  had  previously  sub* 
mitted  to^  should  be  continued  for  a  year^ 
with  liberty  to  the  plaintiffs  to  bring  an 
action  within  that  time  to  try  their  right  at 
law;  and  in  case  of  their  not  proceeding  at 
law  and  to  trial  within  that  time,  then  that 
their  bill  should  thereupon  stand  dismissed, 
with  easts* 

Hie  Collins  Company,  of  Collinsville, 
in  the  eoiraty  of  Hartford,  in  the  State 
of  Connecticut,  in  the  United  States  of 
North  America,  edge  tool-manu&cturers, 
filed  the  bill  in  this  suit  against  the  defen- 
dant Reeves,  stating  the  following  case  as 
a  ground  for  the  relief  prayed  by  them  of 
the  Court.  The  plaintiffs  were,  by  virtue 
of  a  resolution  passed  by  the  General  As- 
semhly  of  the  State  of  Connecticut  in  May 
1834,  and  afterwards  modified  by  another 
resolution  passed  by  the  same  Assembly 
in  1843,  duly  constituted  according  to  the 
law  of  that  State  a  corporate  body,  by  the 
name  of  the  Collins  Company,  to  be  located 
in  the  town  of  Canton,  in  the  county  of 
Hartford,  for  the  purpose  of  manufacturing 
edge  tools  in  the  most  advantageous  man- 
ner, and  with  full  power  to  manufacture 
iron  and  steel  and  other  metals,  and  by 
that  name  they  and  their  assigns  and  suc- 
cessors were  authorized  and  empowered 
to  sue  and  be  sued  in  any  court  of  record 
or  elsewhere.  The  company  had  ever  since 
eontinued,  pursuant  to  the  charter  thus 
gpnanted  to  them,  and  according  to  the  law 
of  the  State  of  Connecticut,  to  carry  on 
their  business  as  a  body  corporate,  under 
the  name  of  the  Collins  Company,  of  Col- 
linaville.  Their  business  consisted  prin- 
cipally in  the  manufacture  of  edge  tools 
to  be  used  by  persons  employed  in  felling 
and  fiuhioning  timber,  of  tools  called 
*'  Matchets,'*  to  be  used  for  cutting  sugar- 
canes,  and  of  pickaxes  to  be  used  at  the 
diggings  in  Australia  and  California. 

As  manufacturers  of  these  articles,  they 
had  acquired  a  high  reputation  in  the  mar- 
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kets  of  various  parts  of  the  world,  and 
especially  in  the  markets  of  America, 
Cuba  and  Australia.  For  the  purpose  of 
distinguishing  their  manufactures,  the  com- 
pany had  been  in  the  habit  of  causing  to 
be  stamped  or  engraved  on  the  articles 
manufactured  by  them  the  words  "  Collins 
&  Co.,  Hartford,  cast  steel,  warranted," 
and  had  also  been  in  the  habit  of  causing 
to  be  pasted  or  fixed  upon  such  articles 
printed  labels  containing  the  following 
words  :— 

"  Look  for  the  stamp,  Hartford,  if  you 
want  the  genuine  Collins  &  Co.  Sam.  W. 
Collins." 

The  labels  thus  used  by  them  were  all  in 
the  same  form,  with  white  letters  printed  on 
a  black  ground,  the  words  "Sam.  W.  Col- 
lins" being  in  written  characters  and  form- 
ing VL  facsimile  of  the  signature  of  Samuel 
Wilkinson  Collins,  the  manager  of  the 
company,  and  all  the  other  words  being 
in  Roman  capital  letters.  These  labels 
and  stamps  had  always  been  affixed  to 
goods  manufactured  by  the  company  before 
they  left  the  manufacturing  premises  of 
the  company. 

The  company  claimed,  under  these  cir- 
cumstances, to  have  acquired  the  exclusive 
right  to  the  said  mark  and  to  the  said 
labels.  The  company,  having  had  it  inti- 
mated to  them  that  a  great  variety  of  tools 
of  similar  manufacture  with  their  own,  but 
of  inferior  price  and  quality,  had  been 
imported  into  America,  Cuba,  Australia 
and  other  places,  with  marks  and  labels 
thereon  similar  to  those  upon  the  tools  of 
the  company,  discovered  for  the  first  time, 
in  1857t  ^^at  the  defendant  had  been 
long  fraudulently  using  and  imitating  the 
said  trade  marks  and  labels,  by  stamp- 
ing and  afiixing  them  to  goods  manufac- 
tured and  sold  by  the  defendant,  which 
goods  in  form  and  appearance  closely  re- 
sembled the  tools  manufactured  by  the 
plaintiffs,  but  were  of  an  inferior  quality 
and  price. 

The  bill  charged  that  the  defendant  had 
in  his  possession  stamps  having  the  words 
"  Collins  &  Co.,  Hartford,  cast-steel,  war- 
ranted," or  some  other  words  or  marks,  only 
eolourably  differing  from  the  marks  used 
by  the  Collins  Company ;  and  that  he  had 
caused  to  be  printed  very  large  quantities 
of  labels,  which  were  fac-similes  of,orwhich 
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only  eolourably  differed  from,  the  labels 
used  by  the  said  company ;  and  that  such 
stamps  and  labels  the  defendant  used  for 
the  purpose  of  stamping  and  labelling  the 
inferior  goods  manufactured  and  sold  by 
himself,  being  fraudulent  imitations  of  the 
goods  manufactured  by  the  plaintiffs.  The 
bill,  after  charging  that,  by  the  use  as 
above-mentioned  of  the  plaintiffs'  trade 
marks,  the  defendant  had  realized  large 
profits  for  himself,  and  caused  great  loss 
to  the  company,  prayed  that  an  account 
might  be  taken  of  the  profits  made 
by  the  defendant  on  tools  manufactured 
by  him  having  the  marks  or  labels  of 
the  company ;  that  the  defendant  might 
be  decreed  to  pay  to  the  company  the  ^11 
amount  of  such  profits,  and  to  deliver  up 
all  tools  in  his  possession  having  such 
marks  or  labels,  and  also  all  stamps, 
blocks,  plates  and  labels ;  that  an  injunc- 
tion might  be  issued  to  restrain  the  defen- 
dant from  using  the  marks  and  labels  of  the 
company;  and  that  the  defendant  might 
be  ordered  to  pay  the  costs  of  the  suit. 

The  defendant,  in  his  answer,  filed  in 
August  1857,  stated  that  it  had  long  been 
the  custom  of  foreign  manufacturers  to 
order,  through  merchants  or  agents  in 
this  country,  goods  similar  to  their  own 
manufacture  in  all  respects,  except,  per- 
haps, the  quality,  which  would  often  be 
better,  to  be  both  manufactured  for  them 
at  Birmingham  and  stamped  with  their 
own  name  or  mark  by  manufacturers 
in  this  country;  and  it  had  for  many 
years  been  his  habit  to  receive  orders 
from  English  merchants  for  the  manufac- 
ture of  wholesale  quantities  of  goods  of 
the  particular  sorts  or  patterns  ^mished 
to  him  by  them,  and  to  be  stamped  or 
marked  with  a  particular  name  or  label, 
also  furnished  to  him  by  them  ;  and  he 
had  executed  many  such  orders  given  to 
him  by  English  merchants,  with  different 
foreign  names  stamped  upon  or  labelled  to 
the  goods,  according  to  the  order  given ; 
and  he  had  executed  similar  orders  with 
different  English  names  stamped  upon  or 
labelled  to  the  goods,  according  to  the 
orders  given  to  him  by  English  merchants ; 
for  he  believed  it  was  not  an  uncommon 
practice,  even  for  English  manufacturers 
through  English  merchants,  or  other  agents, 
to  give  orders  for  some  of  their  own  goods 


to  be  both  manufactured  and  stamped  with 
their  own  names  or  marks  by  other  manu- 
facturers, when,  through  press  of  business 
or  other  circumstances,  they  were  unable 
to  manufacture  their  own  goods  themselves, 
or  a  sufiicient  quantity  of  them  to  meet  the 
demand.  In  every  such  case  of  receiving 
and  executing  an  order  for  the  manufacture 
of  goods  with  a  particular  name  or  mark 
stamped  upon  or  affixed  to  them,  appa- 
rently not  that  of  the  English  merchant 
giving  the  order,  he  had  always  looked  to 
the  respectability  of  the  merchant  giving 
the  order  as  a  sufficient  guarantie  that  he 
was  acting  as  the  agent  of  the  party  whose 
name  or  mark  or  label  he  directed  to  be  so 
used,  or  that  he  had  full  authority  to  give 
the  particular  order ;  and  had  generally,  if 
not  always,  upon  the  first  occasion  of 
taking  such  an  order,  required  the  mer- 
chant, if  he  had  not  before  transacted 
business  with  him,  to  give  him,  in  writing, 
his  name  and  address,  and  his  direction  to 
execute  the  particular  order.  The  defen- 
dant admitted  that  it  was  not  his  custom 
in  such  cases  to  insist  upon  the  merchant 
shewing  him  some  particular  and  specific 
evidence  of  the  authority  under  which 
he  assumed  to  act,  since  to  have  done 
so  would,  he  conceived  and  submitted,  be 
deemed  to  convey  an  uncalled-for  imper- 
tinent suspicion  of  the  respectability  and 
bona  fides  of  the  merchant  giving  the 
order,  and  to  be  altogether  contrary  to  the 
usages  of  commerce;  and  more  particu- 
larly so  in  cases  where  he  had  been  pre- 
viously well  acquainted  with  the  merchants 
giving  the  orders  and  knew  of  their  re- 
spectability. However,  although  he  did 
not  at  the  time  of  receiving  and  executing 
such  orders,  for  the  reason  aforesaid,  insist 
upon  the  production  of  such  evidence,  he 
had  in  numerous  cases,  after  such  orders 
so  given  by  English  merchants  had  been 
executed  by  him,  received  proof  or  assur- 
ance, either  direct  or  by  implication,  from 
the  parties  themselves,  whose  names  were 
placed  upon  the  goods,  that  the  orders 
were  given  for  them,  or  with  their  sanc- 
tion. The  defendant  further  stated,  that 
until  the  case  of  the  plaintiffs,  he  had  never 
known  or  experienced,  in  the  whole  course 
of  his  trade,  an  instance  of  orders  being 
given  by  English  merchants  without  their 
having  the  sanction  and  authority  of  the 


yoL.XXyiII.]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


59 


parties  whose  names  they  assumed  to  use ; 
that  he  did  not  know  of  the  existence  of 
the  Collins  Company  hefore  1849,  when 
the  first  pattern  of  a  matchet  was  sent  to 
him  by  some  merchants  of  Birmingham, 
with  whom  he  had  previously  transacted 
business  to  a  large  extent,  and  of  whose 
re^fiectatnlity  he  was  well  assured,  which 
had  on  it  the  name  or  mark  or  label  of 
the  Collins  Company,  and  he  was  ordered 
by  those  merchants  to  manufacture  a  quan- 
tity of  matchets  for  them  according  to 
such  pattern,  and  with  the  same  name  or 
mark  and  label  upon  it,  according  to  strth 
pattern  ;  and  he  had  since  that  period 
manufisctured  for  them  and  other  merchants 
of  respectability  quantities  of  matchets  of 
the  same  pattern,  and  with  the  same  name 
or  mark  upon  them,  in  pursuance  of  orders 
received  firam  them  in  the  ordinary  course 
of  his  trade,  and  according  to  his  ordinary 
practice  of  receiving  and  executing  orders 
from  merchants  as  aforesaid,  and  in  the 
belief  and  upon  the  assumption,  justified 
by  the  circumstances  before  stated,  that 
the  merchant  giving  such  orders  had  autho- 
rity to  give  the  same.  He  had  no  actual 
knowledge  that  the  said  Collins  Company 
were  really  manufacturers,  or  were  an  ex- 
isting company,  until  the  recent  institution 
of  proceedings  against  him  and  others  in 
this  court.  For  anything  he  before  knew 
to  the  contrary,  the  words  ''  Collins  &  Co., 
Hartford, cast-steel, warranted,"  or  ''Hart- 
ford cast-steel  warranted,"  might  have  been 
used  to  denote  a  particular  make  or  pat- 
tern of  article,  or  a  particular  quality  of 
article,  and  not  to  denote  that  the  article 
was  manufactured  by  a  particular  company. 
In  every  instance  in  which  he  had  manu- 
&etured  matchets  with  the  name  and  label 
of  the  said  Collins  Company  upon  them 
(and  he  had  never  manufactured  any  arti- 
cles, except  matchets  with  their  name  or 
label  upon  them),  he  had  received  orders 
from  English  merchants  for  such  manufac- 
ture, and  in  no  single  instance  had  ever 
manu&ctured  them  without  such  orders  or 
order.  And  such  orders  he  considered  or 
believed  at  the  time  to  be  perfectly  autho- 
rised, and  to  be  either  for  the  use,  or  to 
be  given  with  the  sanction,  of  some  firm  of 
that  name,  the  same  as  in  the  numerous 
other  cases  in  which,  as  before  stated,  he 
had  been  in  the  habit  of  receiving  orders 


from  English  merchants  for  the  manufiic- 
ture  of  goods  with  foreign  names  placed 
upon  them,  and  in  which  he  had  always 
believed,  as  indeed  the  fact  was,  that  the 
foreign  names  directed  to  be  placed  on 
the  goods  to  be  manufactured  by  him  were 
the  names  of  foreign  firms,  who  chose 
to  have  their  names  placed  on  the 
goods  they  sold,  and  who  gave  orders  to 
English  merchants  accordingly;  who,  in 
their  turn,  gave  the  orders  to  the  manu- 
facturer. The  defendant  denied  that  he 
ever  did  in  any  single  instance  mark  an 
article  with  the  name  of  the  Collins  Com- 
pany, unless  by  the  positive  order  of  the 
merchant  who  ordered  the  goods  in  the 
usual  course  of  trade  ;  and  stated  that  he 
always  required  such  order  to  be  in  writing, 
when  it  was  the  first  order  of  the  kind  from 
a  merchant  with  whom  he  had  not  before 
transacted  business. 

The  defendant  further  stated,  that  the 
name  and  labels  of  the  said  company  and 
punches  for  stamping  the  name  upon  the 
goods  had  been  supplied  to  him  in  every 
instance  in  which  he  had  manufactured 
goods  bearing  the  name  and  labels,  by  the 
parties  who  ordered  the  goods  of  him; 
and  that  he  had  never  supplied  a  single 
article  bearing  any  name,  unless  he  had 
previously  been  furnished  therewith  by  the 
person  who  ordered  the  goods  of  him,  and 
who  had  in  every  case  sent  him  a  pattern 
of  the  particular  article  to  be  manufac- 
tured, and  of  the  labels  to  be  affixed  thereto. 
He  had  nothing  whatever  to  do  with  the 
sending  of  such  goods  abroad ;  and  he 
said  that  he  had  been  informed  that  the 
Collins  Company  had  themselves  been  in 
the  habit  of  ordering  matchets  and  edge 
tools  to  be  made  by  English  manufac- 
turers, with  the  name  of  the  said  company 
upon  them  for  the  purpose  of  sale  in 
foreign  countries ;  and  that  it  was  fre- 
quently the  practice  of  foreigners  to  em- 
ploy several  separate  firms  or  persons, 
merchants  in  this  country,  as  their  agents, 
to  order  their  goods  to  be  manufactured 
by  one  or  more  manufacturers  in  this 
country. 

After  the  bill  was  filed  the  defendant 
had,  by  his  solicitor,  offered  to  abstain 
from  further  use  of  the  marks  and  labels 
of  the  plaintiffs,  and  expressed  his  willing- 
ness to  settle  the  suit  upon  being  reason- 
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ably  satisfied  that  the  plaintiffs  \irere  en* 
titled  to  the  rights  claimed  by  their  bill. 

The  plaintiffs,  however,  through  their 
solicitor,  declined  to  settle  the  suit  until 
they  should  have  had  the  fullest  disco- 
very, &c.  relating  to  the  goods  manufac- 
tured and  sold  by  the  defendant  in  the 
manner  they  complained  of,  and  an  account 
of  the  profits  made  by  the  sale  of  such 
goods. 

In  July  1857  the  plaintiffs  applied  to 
the  Court  for  an  injunction  to  restrain  the 
further  use  by  the  defendant  of  the  marks 
and  labels,  and  an  order  for  an  interim 
injunction  was  thereupon  made,  no  oppo- 
sition being  offered  by  the  defendant. 

The  cause  now  came  on  for  hearing,  upon 
motion  for  decree  for  a  perpetual  injunc- 
tion, and  for  an  account  in  the  terms  of 
the  prayer  of  the  bill. 

ilfr.  Bacon  and  Mr,  Eddis,  in  support 
of  the  motion,  contended  that,  inasmuch 
as  the  trade  marks  of  the  plaintiffs  were 
here  admitted  by  the  defendant  to  have 
been  used  by  him,  the  Court  would  pre- 
sume fraud,  mnd  at  once  make  the  injunc- 
tion perpetual  and  decree  an  account, 
without  putting  the  plaintiffs  to  establish 
their  title  at  Ihvr'^SoMthem  v.  How{\), 
The  Collhs  Company  v.  Brown  (2),  Sykes 
V.  Sykes  (3),  and  Rodger s  v.  Nowill  (4). 
Besides,  there  was  a  title  to  trade  marks 
independently  of  fraud  ;  and,  the  injunc- 
tion having  been  already  granted,  it  was 
now  too  late  to  direct  an  action. 

Mr.  Mnlins  and  Mr.  /.  T.  Humphry, 
for  the  defendant,  were  not  called  upon. 

SrrART,  V.C.  said,  that  the  plaintiffs, 
if  they  had  an  exclusive  right  to  the  use 
of  the  trade  marks  in  question,  were 
entitled  to  the  protection  of  this  Court  in 
the  enjoyment  of  such  use.  Though  they 
weT«  aliens^  they  were  entitled  to  sue  in 
this  court  against  any  fraudulent  in\*asion 
of  their  rights  and  that  notwithstanding 
the  tools  stamped  with  the  marks,  the 
firmndulent  use  of  which  was  complained 
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of,  were  not  usually  sold  by  them  in  this 
country.  Wood,  V.C.  had  so  decided  in 
The  Collins  Company  v.  Brown.  In  the 
case  before  the  Court,  the  user  complained 
of  by  the  plaintiffs  was  admitted  by  the 
defendant,  who  in  explanation  thereof  had 
alleged  circumstances  entirely  novel,  and 
which,  so  far  as  appeared,  had  never  ap- 
peared in  any  known  case  in  which  an 
injunction  had  been  granted.  One  of  the 
circumstances  thus  alleged  was,  that  it 
was  the  custom  at  Birmingham  for  manu- 
facturers of  goods  of  this  kind  to  afiix  on 
the  goods  ordered  by  merchants  a  particular 
trade  mark,  the  manufacturers  relying  on 
the  respectability  of  the  merchants,  if 
known  to  them,  for  the  fact  that  these 
merchants  had  either  authority  to  act 
as  agents  of,  or  else  by  way  of  licenee 
from,  the  person  entitled  to  the  exclu- 
sive use  of  the  trade  mark.  The  truth 
of  that  allegation  must  be  assumed,  for 
no  evidence  had  been  adduced  to  con- 
tradict it.  The  defendant  said,  that  in 
accordance  with  that  custom,  he  had  acted 
in  this  case,  but  that  as  soon  as  he  had  no- 
tice of  the  bill  in  this  suit,  he  discontinued 
the  use  of  the  trade  mark  complained  of 
by  the  plaintiffs,  and  had,  moreover,  upon 
the  former  motion,  agreed  to  be  bound  by 
an  injunction  of  this  Court.  The  plaintiffs, 
however,  insisted  upon  their  right  to  an 
account  of  profits,  without  any  trial  at  law 
upon  the  question,  how  far  their  alleged 
legal  right  might  be  affected  by  the  facts 
stated  in  the  defendant's  answer.  Counsel 
for  the  plaintiffs,  however,  on  being  asked 
for  an  authority  in  which  such  a  course 
had  been  pursued,  had  been  unable  to 
refer  to  one.  That  such  a  course  would  be 
improper,  was  apparent  firom  an  observa- 
tion of  Lord  Cottenham,  in  Motley  v. 
DottnwMn  (5),  in  the  following  terms  :«- 
**  The  Court,  when  it  interferes  in  cases  of 
this  sort,  is  exercising  a  jurisdiction  over 
\tg9l  rights ;  and  although,  sometimes,  in 
a  very  strong  case  it  interferes  in  the  first 
instance  by  injunction,  yet  in  a  general 
way  it  puts  the  party  upon  asserting  his 
right*  by  trying  it  in  an  action  at  law.  If 
it  does  not  do  that,  it  permits  the  plaintiff, 
notwithstanding    the    suit  in   equity,   to 
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bring  ftn  action.  In  both  cases,  the  Court 
is  only  acting  in  aid  of,  and  is  only  an« 
ciliary  to,  the  legal  right.  I  can  hardly 
conceive  a  case  in  which  the  Court  will  at 
once  interfere  by  injunction,  and  prevent 
a  defendant  from  disputing  the  plaintiff's 
legal  title."  In  conformity  with  the  law, 
as  thus  stated,  he  (the  Vice  Chancellor) 
felt  bound  to  act.  The  propriety  of  that 
course  was,  he  thought,  confirmed  in  this 
particular  case  by  the  facts,  that  the  plain- 
tiffs had  not  attempted  to  deny  the  exist- 
ence of  the  general  custom,  averred  by  the 
answer,  and  that  they,  claiming  title  as  they 
did  as  a  corporate  body,  to  manufacture 
goods  of  a  particular  description  in  the 
United  States,  had  not  scrupled  themselves 
to  send  out  to  the  world  goods  manufac- 
tured in  England,  stamped  with  their  own 
American  trade  mark — for  that  this  was 
the  &ct  must  be  presumed  against  them, 
it  being  averred  in  the  answer,  and  no- 
where contradicted.  The  present  case  dif- 
fered from  Sykes  v.  Sykes,  which  had  been 
relied  on,  in  this,  that  here  there  were 
circumstances  rebutting  the  presumption 
of  fraud  arising  from  the  use  by  one  per- 
son of  the  trade  marks  of  another,  whereas 
in  that  case  no  such  circumstances  were 
proved.  In  the  view  that,  inasmuch  as  the 
injunction  had  been  already  granted,  it  was 
now  too  late  to  direct  a  trial  at  law,  he  did 
not  concur.  His  Honour  then  made  an 
order  to  the  following  effect :  — •  The  de- 
fendant submitting  to  the  injunction,  let  it 
be  continued  until  further  order ;  and  order 
that  the  bill  be  retained  for  a  year,  with 
liberty  to  the  plaintiffs  to  bring  an  action 
within  that  time  to  try  their  right  at  law, 
and  with  liberty  to  apply.  In  case  the 
plaintiffs  shall  not  proceed  at  law,  or  not 
proceed  to  trial  within  that  time,  then  their 
bill  is  to  stand  dismissed,  with  costs  ;  but 
in  case  the  plaintiffs  shidl  proceed  at  law 
and  to  trial  within  that  time,  then  the  con- 
sideration of  the  costs  of  this  suit  and  all 
further  directions  are  to  be  reserved  until 
after  such  trial  (6). 


L.C.         •) 

Nov.  12,  13,   > 

15,  18.       3 


MANSERGH  V,  CAMPBELL. 


(6)  Notice  of  appeal  wm  afterwards  served  upon 
the  defendant,  bat  before  it  came  on  to  be  heard 
bclbre  the  Lords  Justices,  a  compromise  waa  agreed 
to  between  the  parties. 


Annuity^Perpetval  Reni-Charge — dm- 
struetion  of  WilL 

« 

A  testator  gave  an  annuity ^  or  eUar  yearly 
rent-charge^  of  8002.  to  his  niece  A,  B,  for 
her  life;  and  after  her  decease  he  gave  the 
said  annuity  or  rent-charge  unto  her  children 
equally t  if  more  than  one,  share  and  share 
alikct  to  be  applied  for  their  maintenance 
until  the  youngest  should  attain  twenty^one ; 
onthehappening  of  which  event  hedirected  the 
said  annuity  to  he  absolutely  sold  by  such  ehil* 
dren,  and  the  proceeds  to  be  equally  divided 
among  them ;  and  he  charged  the  said  an^ 
nuity  upon  his  real  estates,  whicht  subject 
to  the  said  annuity,  he  devised  to  H,  in  fee : 
-—Held,  affirming  a  decision  of  the  Master 
of  the  Rolls,  that  the  gift  created  a  rent' 
charge  on  the  estates  in  fee  simple^ 

This  was  an  appeal,  by  the  defendant, 
from  the  decision  of  the  Master  of  the 
Rolls,  reported  27  Law  J,  Rep,  (n.s.) 
Chanc.  769,  declaring  that  an  annuity  of 
3002.  given  by  the  will  of  William  Hinton 
was  a  perpetual  annuity.  The  bequests, 
upon  which  the  question  arose,  were  in  the 
following  terms :— - 

"  1  give  and  bequeath  to  my  niece  Ann 
Baker,  now  living  with  me,  an  annuity  or 
clear  yearly  rent-charge  or  sum  of  3002. 
of  lawful  money,  current  in  Great  Britain, 
to  be  paid  to  her  by  four  equal  quarterly 
payments  in  the  year  (that  is  to  say),  the 
25th  of  March,  the  24th  of  June,  the  29th 
of  September,  and  the  25th  of  December, 
in  each  and  every  year,  by  even  and  equal 
portions,  for  and  during  the  term  of  her 
natural  life;  and  I  do  hereby  will  and 
direct  that  the  said  annuity,  yeorly  rent- 
charge,  or  sum  of  3002.  shall  be  paid  by 
the  proportions  aforesaid  into  the  proper 
hands  of  the  said  Ann  Baker,  for  her  own 
sole  and  separate  use  and  benefit  during  her 
life  ;  and  from  and  after  the  decease  of  her 
my  said  niece,  Ann  Baker,  1  give  and 
bequeath  the  said  annuity,  yearly  rent- 
charge  or  sum  of  8002.  unto  all  and  every 
the  children  (if  any)  of  my  said  niece,  law- 
fully to  be  begotten,  if  more  than  one 
share  and  share  alike,  and  if  but  one, 
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then  to  such  only  child,  to  be  paid  and 
applied  for  and  towards  the  support,  main- 
tenance and  education  of  such  child  or 
children,  by  equal  quarterly  payments,  on 
the  days  and  times  and  in  manner  afore- 
said, until  such  only  child,  or  the  youngest 
of  such  children,  shall,  attain  the  age  of 
twenty-one ;  and  when  and  as  soon  as 
such  only  child,  or  youngest  of  such  chil- 
dren, shall  have  fully  attained  the  age  of 
twenty-one  years,  I  direct  that  the  said 
annuity  of  SOOl,  shall  be  absolutely  sold 
and  disposed  of  by  such  child  or  children 
of  her  my  said  niece,  Ann  Baker,  and  that 
the  money  to  arise  and  be  produced  by 
and  from  such  sale  shall  go  to  and  be 
equally  divided  among  such  children,  if 
more  than  one,  share  and  share  alike  ;  and 
if  but  one,  to  such  only  child." 

The  testator  afterwards  gave  an  annuity 
of  20/.  to  his  kinsman,  Thomas  Eyre 
Hinton,  for  the  term  of  his  natural  life ; 
and  then  he  proceeded  thus:— - 

"  I  do  hereby  charge,  and  make  charge- 
able, all  and  singular  my  freehold  estates 
situate  in  the  Isle  of  Wight,  and  the  coun- 
ties of  Southampton  and  Wilts,  or  else- 
where in  England,  with  the  payment  of 
the  said  several  annuities  or  yearly  rent- 
charges  of  300/.  and  20/.  accordingly,  and 
subject  to  and  charged  and  chargeable  with 
the  payment  of  the  said  several  annuities 
as  aforesaid,  I  give  and  devise  unto  my 
good  friend,  James  Harvey,  of  Whitecroft, 
in  the  Isle  of  Wight  aforesaid,  yeoman,  all 
and  singular  my  freehold  estates  called 
Marvell  and  Black  water,  and  all  my 
tithes  and  hereditaments  situate  in  the 
Isle  of  Wight  aforesaid,  and  also  all  and 
singular  my  freehold  estates  situate  in 
the  said  counties  of  Southampton  and 
Wilts,  and  all  other  my  freehold  mes- 
suages, lands,  tenements,  tithes,  heredita- 
ments and  real  estates  whatsoever  and 
wheresoever,  and  to  which  I  may  be 
entitled  either  in  possession,  reversion, 
remainder  or  expectancy  with  their  and 
every  of  their  rights,  members  and  appur- 
tenances, to  hold  the  same,  and  every  part 
and  parcel  thereof,  with  their  and  every  of 
their  rights  members,  and  appurtenances 
(subject  as  aforesaid),  unto  and  to  the  use 
of  the  said  James  Harvey,  his  heirs  and 
assigns  for  ever."  And  the  testator  ap- 
pointed James  Harvey  his  sole  executor. 


Mr.  R,  Palmer  and  Mr.  J.  H.  Palmer^ 
for  the  plaintiff,  supported  the  decree  of 
the  Master  of  the  Rolls,  referring  to— 
Whiskon  and  Cley ton's  case,  1  Leon. 

156. 
Jennor  and  Hardie^s  ease.  Ibid.  283. 
Blewiit  V.  Roberts,  Cr.  &  Ph.  274 ;  s.  c 

10  Sim.  491;  9  Law  J.  Rep.  (n.s.) 

Chanc.  209;  10  Ibid.  342. 
Heron  v.   Stokes,  2  Dm.   &  W.   89 ; 

s.  c.  4  Irish  £q.  Rep.  492  ;   12  CI. 

&  F.  191. 
Yates  V.  Maddan,  3  Mac.  &  G.  532 ; 

s.  c.  21  Law  J.  Rep.  (n.s.)  Chanc.  24* 
Robinson  v.  Hunt,  4  Beav.  450. 
Potter  V.  Baker,  13  Beav.  273 ;  s.  c. 

21  Law  J.  Rep.  (n.s.)  Chanc.  11 ; 

15  Beav.  489. 
Pawson  V.  Pawson,  19  Beav.  146;  s.c. 

23  Law  J.  Rep.  (N.8.)^Chanc.  954. 

Mr,  Selwyn  appeared  for  the  defendants 
in  the  same  interest. 

Sir  R.  Bethell,  Mr.  Giffard,  and  Mr. 
Karslake,  for  the  appellant,  the  owner  of 
the  estate  sought  to  be  charged.— The 
testator  had  charged  upon  the  estate  that 
only  which  he  had  previously  given,  re- 
ferring to  it  as  *'  the  said  annuity,"  and 
consequently,  the  previous  part  of  the  will 
must  be  looked  to  for  the  purpose  of  ascer- 
taining what  the  gift  is.  The  Master  of 
the  Rolls,  however,  had  invented  the  will, 
and  sought  for  the  description  of  the  gift 
where  the  estate  was  charged.  The  word 
'^annuity"  meant  sometimes  the  sum  and 
at  other  times  the  right  or  interest  in  the 
money.  This  distinction  had  been  disre- 
garded by  the  Master  of  the  Rolls.  In 
Co.  Lit.  144,  b,  it  is  said,  "  An  annuity  is 
a  yearly  payment  of  a  certain  sum  of 
money  granted  to  another  in  fee,  for  life  or 
years,  charging  the  person  of  the  grantor 
only."  "  But  if  a  rent-charge  be  granted 
to  a  man  and  his  heirs,  he  shall  not  have  a 
writ  of  annuity  against  the  heir  of  the 
grantor,  albeit  he  hath  assets,  unless  the 
grant  be  for  him  and  his  heirs."  Again, 
in  Co.  Lit.  2,  a,  "  So  it  is  if  an  annuity  is 
granted  to  a  man  and  his  heirs,  it  is  a  fee 
simple,  personal;  et  sic  de  similibus."  In 
Savery  v.  Dyer  (1),  Lord  Hardwicke  said, 

(1)  ]  Ambl.  140. 
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perty,  or  of  the  property  to  produce  an 
annuity,  but  the  creation  of  an  annuity 
de  novo  with  a  charge  of  it  upon  real  pro- 
perty. Now,  the  principles  which  may  be 
considered  to  be  applicable  to  a  case  of 
this  description  carry  us  a  very  little  way 
towards  a  decision  of  the  present  question, 
because  although  it  was  said  by  Lord 
Hardwicke,  in  Savery  v.  Dyer^  that  where 
an  annuity  not  existing  before  is  created 
by  will  de  novo  and  given  to  A,  he  shall 
have  it  only  for  life  ;  and  it  was  held,  by 
Lord  Cottenham,  in  the  case  of  Blewitt  v. 
Roberts,  that  where  an  annuity  was  g^ven 
to  one  for  life,  and  after  her  death  to  be 
equally  divided  among  six  persons,  or  the 
survivors  or  survivor  of  them,  they  had 
the  annuity  only  for  life  ;  and  it  was  taken 
for  granted  by  the  Master  of  the  Rolls,  in 
Potter  V.  Baker t  that  if  an  annuity  is  given 
to  one  for  life,  and  after  his  death  to 
another  simply,  the  latter  would  not  take 
an  absolute  interest,  yet  it  appears  from 
several  authorities  that  the  intention  to 
give  what  is  called  a  perpetual  annuity 
may  be  collected  from  the  will  without 
any  express  declaration  to  this  effect.  This 
leaves  the  question  open  in  many  cases  to 
infer  the  intention  of  the  testator  from  the 
language  used,  on  which  differences  of 
construction  will  almost  inevitably  arise, 
leading  to  perplexing  uncertainty  ;  and  it 
not  unfrequently  happens  that  different 
minds  are  led  to  opposite  conclusions,  and 
sometimes  to  the  same  end,  though  by 
different  ways  and  upon  entirely  different 
grounds.  The  Master  of  the  Rolls  seems 
to  have  been  influenced  in  his  judgment 
that  the  annuity  is  perpetual,  principally 
by  the  circumstance  of  the  testator  having 
given  his  estate  subject  to  and  charged 
with  the  payment  of  the  annuity  to  James 
Harvey  in  fee.  That,  his  Honour  says, 
is  the  gift  which  is  the  limitation  of  an 
annuity  or  rent-charge.  I  am  unable, 
however,  from  the  mere  charge  of  an 
annuity  on  property  devised  in  fee  simple, 
to  collect  an  intention  that  the  duration  of 
the  annuity  should  correspond  with  the 
limits  of  the  estate  charged.  The  annuity 
is  created  de  iioro,  and  its  extent  must  be 
determined  by  the  words  creating  it^  not 
by  the  estate  on  which  it  is  charged,  which 
is  equally  susceptible  of  a  charge  of  an 
annuity  for  years,  for  life  or  in  fee,  and  in 


this  very  case  is  subjected  to  the  chai^ge 
of  an  annuity  which  is  given  expressly  for 
life.  It  is  unnecessary  for  me  to  revert 
to  the  different  parts  of  his  Honour's  judg- 
ment brought  to  my  notice  in  the  course 
of  the  argument,  because,  agreeing  with 
him  as  I  do,  that  this  is  a  perpetual  annuity, 
though  on  somewhat  different  grounds,  it 
is  sufficient  to  explain  the  reasons  which 
have  led  my  mind  to  the  conclusion  at 
which  it  has  arrived.  It  does  not  appear 
to  me  that  much  aid  can  be  derived  for 
the  argument  in  favour  of  the  perpetuity 
of  the  charge  from  Whiskon  and  Cleyton*» 
case  and  Jennor  and  Hardie*s  case  in 
Leonard,  because  though  it  was  held  in 
those  cases  that  the  words,  '*  I  will  that 
my  land  shall  be  at  the  disposition 
of  A.  B,"  gave  him  a  fee  simple,  and 
here  the  annuity  is  directed  to  be  abso- 
lutely sold  and  disposed  of  by  the  child 
or  children  of  Ann  Baker;  yet  to  give  the 
same  effect  to  those  words  as  applicable 
to  the  annuity,  as  it  was  decided  they  had 
with  respect  to  land,  is  to  assume  the 
whole  question,  that  the  annuity  was  in 
fee.  Where  the  lands  are  to  be  at  the 
disposition  of  any  person,  the  subject- 
matter  having  perpetual  continuance,  and 
there  being  no  qualification  or  limitation, 
the  whole  must  necessarily  be  compre- 
hended, but  to  direct  that  an  annuity  shall 
be  sold  and  disposed  of  might  be  equally 
well  applied  to  an  annuity  for  life  as  to  an 
annuity  in  fee.  The  question  in  this  case 
is,  not  whether  such  a  clause  carries  the 
entire  interest,  but  what  is  the  entire  in- 
terest ?  or,  in  other  words,  what  is  the 
duration  of  the  annuity  which  is  thus  to 
be  disposed  of  ?  This  being»the  question, 
it  must  be  determined  entirely  by  the 
intention  of  the  testator,  to  be  collected 
from  the  language  of  the  will.  He  begins, 
in  the  first  place,  by  creating  an  annuity 
of  300/.,  which  he  gives  to  Ann  Baker  for 
her  life.  Now,  does  that  annuity,  so  created, 
terminate  with  the  life  of  Ann  Baker  ?  or, 
to  use  the  words  of  Lord  Cottenham  in 
Stokes  V.  Heron,  does  the  testator  deal 
with  it  as  being  in  existence  and  operative 
beyond  her  life?  He  proceeds  to  give 
and  bequeath,  *'  from  and  after  the  decease 
of  my  niece  Ann  Baker,  the  said  annuity 
or  yearly  rent-charge  of  300/."  Stress 
was  properly  laid  in  the  argument  upon 
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the  words  "the  said  annuity,"  because, 
assaming  that  Lord  Truro  is  right  in  say- 
ing that  the  words  "same  annuity"  may 
mean  no  more  than  the  same  annual  sum, 
or  an  annual  sum  of  the  same  amount,—- 
althoogh  Hedges  v.  Harfur  (5),  to  which 
he   refers   for  the    suggestion,   does  not 
countenance  it, — yet  on  a  question  whether 
a  similar  sum  given  by  way  of  annuity  is 
newly  created,  or  is  the  same  annuity  pre- 
▼ionsly  given  to  another  person  for  life, 
the  ose  of  the  word  of  reference,  '*  said," 
cannot  be  disregarded  as  wholly  immaterial 
to  the  determination.     I  am  satisfied  that 
in  giving  *'  the  said  annuity"  or  rent-charge 
of  300^.  to  the  children  of  Ann  Baker,  the 
testator  was  dealing  with  the  annuity  which 
he  had  previously  limited  for  life,  and  con- 
tinning   it  by   a   further  limitation.     In 
porsnance  of  this  intention,  he  gives  it  *'  to 
all  and  every  the  children,  if  any,  of  my 
said  niece,  lawfully  to  be  begotten,  if  more 
than  one,  share  and  share  alike,  and  if  but 
one  then  to  such  only  child."     If  the  will 
had  stopped  there,  I  think   there  would 
have  been  no  doubt  that  the  children  would 
have   taken    only   a  life   interest,  as  the 
bequeat    would    have    been   very   nearly 
similar  to  the  first  gift  in  Blewitt  v.  Roberts; 
but  there  being  no  words  of  survivorship 
eaeh  child  would  have  had  his  share  only 
of  the  300/.  annaity,^-only  for  his  own  life. 
If  the  limitation  had  been,  as  in  Bletviti  v. 
Roberts^  to  be  equally  divided  between  the 
children  or  the  survivors  or  survivor,  then 
I  apprehend  that  the  annuity  in  its  entirety 
would  subsist  until  the  death  of  the  sur- 
vivor, and  when  any  of  the  lives  dropped 
it  would  become  divisible  among  a  smaller 
number  of  persons.     But,  in  this  case,  if 
the  annuity  of  300/.  continued  only  during 
the  joint  lives  of  the  children,  there  being 
no  survivorship,  each  child  would  have  his 
share  of  the  annuity  for  his  own  life,  and 
upon  his  death  that  share,  or,  in  other 
words,  his  separate  annuity,  would  have 
come  to  an  end.     It  is  this  circumstance, 
coupled  with  the  words  of  the  will,  which 
has  led  me  to  the  conclusion  that  it  was 
not  the  intention  of  the  testator  that  the 
annuity  should  be  merely  for  life.     The 
testator,  having  given  an  annuity  to  the 
children  of  Ann  Baker,  in  the  words  I  have 

(5)  9  Beav.  479. 
New  Sebxib,  XZYIIL— Chakc. 


read,  directs  it  to  be  paid  and  applied  for 
and  towards  the  support,  maintenance  and 
education  of  such  child  or  children,  by 
equal  quarterly  payments,  on  the  days  and 
times  and  in  manner  aforesaid,  until  such 
only  child,  or  the  youngest  of  such  chil- 
dren, shall  attain  the  age  of  twenty-one 
years ;  and  when  and  as  soon  as  such  only 
child  or  the  youngest,  of  such  children 
shall  have  attained  the  age  of  twenty- 
one  years,  **then  I  direct  the  said  an- 
nuity or  yearly  sum  of  300/.  shall  be 
absolutely  sold  and  disposed  of."  Now 
suppose,  what  is  by  no  means  an  impro- 
bable supposition,  nor  unlikely  to  have 
been  in  the  contemplation  of  the  testator, 
that  one  of  the  children,  or  more  than  one, 
had  died  before  the  youngest  child  had 
attained  twenty-one,  as  his  share  of  the 
annuity  would  have  fallen,  there  would 
have  been  no  annuity  of  300/.  in  existence 
at  the  time  when  the  sale  is  directed  to 
take  place,  but  an  annuity,  if  it  is  to  be 
taken  in  the  aggregate,  diminished  by  the 
portion  of  it  which  had  ceased  by  the  death 
of  the  child  or  children ;  yet  the  sale  is  to 
be  not  of  any  reduced  annuity,  but  of  the 
said  annuity  of300/.,  referring  to  it  as  some- 
thing which  had  been  already  the  subject 
of  disposition,  and  which  was  to  be  sold  in 
its  integrity  when  the  prescribed  period 
arrived.  It  would  certainly  appear  a 
strange  thing,  though  not  altogether  unac- 
countable, that  the  testator  should  first 
have  given  an  annuity  merely  for  life,  and 
then  have  directed  that  life  annuity  to  be 
sold ;  but  it  seems  still  more  extraordinary 
that,  even  supposing  all  the  children  had 
lived  until  the  period  of  sale,  so  as  to 
leave  the  aggregate  annuity  of  300/.  divi- 
sible amongst  them  all,  the  sale  must  have 
been  not  of  an  annuity  of  300/.  as  the 
testator  directed,  but  of  so  many  annuities 
as  there  were  lives,  the  annuities  being  of 
different  values,  according  to  the  pro- 
bable duration  of  those  lives,  depending 
not  only  on  the  respective  ages,  but  also 
on  the  strength  or  weakness  of  their 
constitution.  The  language  of  the  will 
as  to  the  charge  of  the  annuity  on  the 
estate  appears  to  me  also  in  favour  of 
the  view  I  hiive  taken,  and  to  assist  the 
construction  which  I  have  adopted.  The 
testator  expressly  charges  his  freehold 
estates  with  the  payment  of  the  said  several 

K 


66 


COURTS  OF  CHANCERY: 


[New  Series 


annuities  or  yearly  rent-charges  of  300/. 
and  20/.  The  charge  is  not  only  of  one 
entire  annuity,  hut  of  an  annuity  of  a  cer- 
tain and  unvarying  amount;  hut  if  the 
annuity  is  merely  for  the  lives  of  the  chil- 
dren, then  it  would  not  he  a  charge  of  one 
annuity  only,  hut  of  several  annuities,  not 
of  one  fixed  and  certain  amount,  hut  of  an 
amount  diminishing  gradually  as  each  life 
dropped,  until  at  last  the  remaining  portion 
of  the  charge  would  terminate  hy  the  death 
of  the  survivor.  Anything  more  contrary 
to  the  apparent  intention  of  the  testator 
can  hardly  he  imagined.  He  creates  an 
annuity  of  300/.  He  disposes  of  that 
annuity  for  life.  He  gives  the  said  annuity 
of  300/.  to  the  children  of  the  person  who 
has  enjoyed  it  for  life ;  he  directs  equal 
shares  of  the  said  annuity  to  he  applied  to 
the  support,  maintenance  and  education  of 
the  children  ;  and  when  the  youngest  child 
attains  twenty -one  he  directs  the  said 
annuity  to  he  ahsolutely  sold  and  disposed 
of,  and  charges  all  his  freehold  estates  with 
the  said  annuity  of  300/.  Every  part  of 
the  will  appears  to  me  to  militate  strongly 
against  the  construction  that  life  interests 
merely  in  the  annuity  were  given  to  the 
children.  The  difficulties  in  the  way  of 
such  a  construction  have  heen  pointed  out, 
and  all  the  inconveniences  and  ahsurdities 
which  would  follow  from  adopting  it.  But 
if  such  an  intention  had  heen  expressed, 
or  were  reasonahly  to  he  collected  from  the 
words  of  the  will,  it  would  not  he  for  the 
Court  to  speculate  upon  the  motives  of 
the  testator,  or  to  substitute  for  his  express 
disposition  of  his  property  something  which 
I  might  consider  more  reasonable ;  but  I 
found  myself  entirely  on  the  language  of 
the  will,  which  in  its  plain  and  ordinary 
meaning  presents  a  natural  construction 
apparently  consistent  with  the  intention  of 
the  testator,  and  enabling  it  to  be  carried 
into  effect  without  inconvenience,  compli- 
cation or  difficulty.  I  am  of  the  same 
opinion  with  the  Master  of  the  Rolls,  that 
the  annuity  of  300/.  given  by  the  will  of 
William  Hinton  was  a  perpetual  annuity ; 
and  I  affirm  the  decree  and  dismiss  the 
appeal,  with  costs. 


M  R  OONES    V,    THE   CONSOLIDATED 

N  111        INVESTMENT     AND     ASSUR- 

*    (^      ANCE  COMPANY. 

Insurance  on  Lives — Assignment  of  Policy 
— Current  Account — Suicide, 

A  policy  of  assurance  on  the  life  of  E,  fV. 
was  subject  to  a  condition  avoiding  it  on 
suicide^  but  provided  that  in  case  the  policy 
should  have  been  assigned  to  other  parties 
for  a  valuable  consideration  six  calendar 
months  before  the  death  of  the  assured,  it 
should  remain  in  force  to  the  extent  of  the 
benejicial  interest  therein  of  the  party  to 
whom  it  should  have  been  assigned.  E,  W, 
deposited  the  policy  with  the  plaintiff.  The 
policy  was  accompanied  by  a  letter,  stating 
that  it  was  ta  be  held  **  as  security,  in  case 
of  death  or  otherwise,  for  any  notes  of  hand 
or  bills  of  exchange  you  may  have  cashed 
for  me,**  From  that  time  a  current  account 
existed  between  the  parties;  the  plaintiff 
cashed  or  discounted  for  E.  fV,  divers  bills 
of  exchange,  and  frequently  took  renewals 
of  them  as  they  came  due.  E,  W.  after^ 
wards  shot  himself.  At  that  time  a  sum  of 
money  was  due  to  the  plaintiff  by  E.  W,  on 
several  outstanding  bills  of  exchange,  8^e, 
exceeding  the  amount  payable  on  the  policy ; 
but  none  of  them  bore  date  much  more  than  two 
months  before  the  death  ofE,  fV,  Upon  a  bill 
to  obtain  payment  of  the  sums  tnstirec/,— Held, 
that  the  policy  was  duly  assigned ;  that  the 
security  continued  from  the  date  of  the  dc" 
posit,  notwithstanding  the  consideration  for 
it  was  fluctuating ;  that  the  payment  or  with' 
drawal  of  the  earlier  bills  did  not  necessitate 
a  fresh  deposit ;  and  that  it  was,  and  was 
intended  to  be,  a  security  for  what  was  due 
on  the  current  account  at  the  death  of  E,W, 
or  otherwise. 

The  Consolidated  Investment  and  As- 
surance Company  was  incorporated  in 
pursuance  of  the  7  &  8  Vict.  c.  110.  By 
a  policy,  dated  the  9th  of  March  1850, 
the  company  assured  the  life  of  Edward 
Woolcott,  a  builder,  in  the  sum  of  600/. 
One  of  the  conditions  indorsed  on  the 
policy  was  as  follows  : — 

'*  The  policy  of  a  person  assuring  his 
own  life  will  become  void  if  he  dies  by  his 
own  hand,  or  hy  the  hand  of  justice,  or  in 
consequence   of  a  duel;   but  in  case  of 
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dmith,  not  felo  de  se,  ihe  board  of  directors 
may  pay  to  the  executors  of  the  assured 
a  sum  not  exceeding  the  value  of  the 
policy  on  the  day  previous  to  the  death  ; 
but  should  such  policies  have  been  assigned 
to  other  parties  for  a  valuable  considera« 
tion  six  calendar  months  before  the  death 
of  the  assured,  they  remain  in  force  to  the 
extent  of  the  beneficial  interest  therein  of 
the  parties  to  whom  they  shall  have  been 
so  assigned." 

In  June  1854  there  was  a  current  ac- 
count between  £.  Woolcott  and  the  plain- 
tiff for  monies  advanced  on  divers  bills  of 
exchange  and  promissory  notes,  which  were 
either  indorsed  to,  or  drawn  by  and  ac- 
cepted in  favour  of  the  plaintiff.  These 
were  frequently  renewed  at  maturity  ;  and 
E.  Woolcott  delivered  the  policy  of  assur- 
ance on  bis  life  to  the  plaintiff,  and  sub- 
sequently wrote  the  following  letter  :— 

••  To  Mr.  Joseph  Jones,  7,  Henry  Street, 

Foundling. 
<*  7.  Hereford  Street,  June  29,  1854. 

"  Sir,  I  hereby  authorize  and  empower 
you  to  hold  the  policy  of  insurance  you 
hold  upon  my  life  for  600/.  as  security, 
in  case  of  death  or  otherwise,  for  any 
notes  of  hand  or  bills  of  exchange  you  may 
have  cashed  for  me.  The  policy  of  insur- 
ance alluded  to  is  effected  with  the  Conso- 
lidated Assurance  Office,  45,  Cheapside. 
"  I  am,  &c.  Edward  Woolcott." 

These  dealings  were  continued  up  to  the 
death  of  £.  Woolcott.  The  plaintiff  paid 
several  of  the  premiums  for  keeping  the 
policy  on  foot,  and  took  successive  re- 
newals of  several  of  the  bills  and  notes. 

On  the  10th  of  November  1857  E. 
Woolcott  shot  himself,  and  died  wholly 
insolvent ;  and  upon  an  inquisition  held 
the  jury  found  that  at  the  time  of  shooting 
himself  he  was  of  unsound  mind. 

A  sum  far  exceeding  the  amount  pay- 
able on  the  policy  was  then  due  to  the 
plaintiff.  He  accordingly  gave  notice  to 
the  company  of  the  death  of  E.  Woolcott, 
and  claimed  payment  of  the  sum  assured, 
at  the  same  time  offering  to  produce  the 
policy,  the  cheques  for  the  premiums  paid, 
the  letter  of  the  29th  of  June  1854,  and,  if 
required,  to  administer  to  his  estate.  He 
also  offered  to  vouch  the  account  between 
himself  and  the  deceased,  which  was  as 
follows  :— 


1857. 
No7. 9. 


»9 


14. 


Cheqne  to  Sandars  &  Wool- 

con  ...  ••«  ■•• 

Jones  on  Sandart  &  Wool- 
cott,  dishonoured  accept- 
ance, doe  this  day 

Promissory  note,  signed  by 
£.  Woolcott,  due  this  day 

Sandars     &    Woolcott,    on 

Griffith,  bill,  due  this  day 

Dec.  2.    Ditto  

Jones  on  Sandars  &  Wool- 
cott, bill,  due  this  day  ... 

Ditto  ...        ...        ... 

*  Woolcott  on  Camsew,  bill, 
doe  this  day       

Sandars  &  Woolcott,  on 
Griffith,  bill,  due  this  day 


„    5. 
.,  19. 


1858. 
Jan.  26. 
Feb.  24. 
June  24, 


Ditto,  on  Ridgway,bill,  due 
•  Ditto,  on  Seyd,  ditto 
Ditto     ditto     ditto 


£. 

f. 

d. 

142 

15 

0 

100 

0 

0 

so 

0 

0 

126 
125 

0 
0 

0 
0 

75 
84 

0 
0 

0 
0 

100 

0 

0 

155 

0 

0 

250 
48 
48 

0 
2 
2 

0 
6 
8 

£1,288     0    0 
Received  of  Griffith     ...     202  10    0 


£1,080  10     0 

None  of  these  bills  bore  date  earlier  than  the 
28rd  of  August  1857. 

Note. — The  debts  marked  with  an  asterisk  were 
paid  before  the  bill  was  filed. 

On  the  15th  of  January  1858  the  soli- 
citors of  the  company  wrote,  saying  that 
they  would  submit  the  case  to  the  board ; 
and  stated  that  the  probable  objections 
would  be— -First,  that  there  was  no  assign- 
ment of  the  policy;  secondly,  that  the« 
letter  only  covered  the  personal  accommo- 
dation of  £.  Woolcott,  and  had  nothing  to 
do  with  Sandars  8e  Woolcott's  unpaid 
cheques  or  dishonoured  acceptances. 

On  the  2nd  of  March  1858  they  again 
wrote : — 

**  Looking  at  the  terms  of  the  letter  of 
the  29th  of  June  1854 — First,  it  is  open  to 
doubt  if  it  intended  to  relate  to  any  bills 
beyond  such  as  had  been  then  cashed  for 
Mr.  Woolcott :  '  ^oti  may  have  cashed  for 
me*  are  the  words ;  secondly,  in  the  next 
place,  as  we  have  already  stated,  it  is  not 
an  assignment  under  the  condition  indorsed 
on  the  policy ;  thirdly,  nor,  if  treated  as  an 
assignment,  does  it  appear  to  come  within 
the  condition,  as  it  is  not '  for  valuable 
consideration' ;  fourthly,  nor  can  it  be  con- 
tended, as  we  think,  that  advances  to 
Sandars  8c  Woolcott  are  advances  to  £. 
Woolcott.** 

They  then  proposed  to  allow^  the  policy 
to  stand  as  security  for  such  sums  as  Mr. 
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Jones  might  have  advanced  to  Mr.  Wool- 
cott,  and  said  : — 

•*This  (if  the  100/.  due  on  the  19th  of 
October  1857  is  paid)  will  be  only  the 
30/.  bill,  dated  the  11th  of  September 
1857.  If  it  can  be  proved  that  the  pre- 
miums mentioned  by  you  were  paid  by  Mr. 
Jones,  and  not  charged  to  Mr.  Woolcott 
in  subsequent  accounts,  the  company  will 
allow  them,  or  such  part  of  them  as  were 
actually  paid  by  Mr.  Jones,  and  not  repaid 
in  subsequent  accounts,  to  be  added  to  the 
claim." 

On  the  2drd  of  March  the  plaintiff 
declined  the  proposal.  He  subsequently 
filed  this  bill,  charging  that  the  aid  of  the 
Court  was  necessary  to  obtain  payment  of 
the  policy ;  that  the  letter  and  deposit 
extended  to  bills  and  notes,  including 
cheques  thereafter  to  be  cashed  as  well  as 
those  already  cashed  by  the  plaintiff;  and 
that  in  either  case  the  sums  due,  besides 
the  interest  and  sums  paid  for  premiums, 
exceeded  the  amount  of  the  policy  ;  that 
it  was  assigned  for  a  valuable  considera- 
tion ;  and  that  the  bills  were  cashed,  at  the 
request  of  £.  Woolcott,  for  monies  advanc- 
ed to  or  due  by  him  separately  from  Mr. 
Sandars,  his  partner.  The  bill  then  prayed 
for  a  declaration  that  the  policy  was 
assigned,  within  the  meaning  of  the  con- 
^  dition,  for  a  valuable  consideration,  more 
than  six  months  before  the  death  of  £. 
Woolcott;  and  that  the  plaintiff  had  a 
beneficial  interest  therein,  exceeding  the 
amount  of  the  policy.  It  also  prayed  for 
payment  of  the  policy  in  full,  together 
with  interest  on  the  amount,  from  the  day 
when  it  ought  to  have  been  paid.  It  then 
prayed  that  the  necessary  accounts  for 
ascertaining  the  plaintiff's  interest  might 
be  taken,  and  that  the  stocks,  funds  and 
securities  of  the  company  might  be  ascer- 
tained and  declared  liable  to  pay  the 
amount  of  the  policy. 

Mr.  Lloyd  and  Mr,  Bagshawe,  jun,,  for 
the  plaintiff. — The  plaintiff  has  a  bene- 
ficial interest  in  the  policy  as  assignee 
for  value.  This  was  made  more  than 
six  months  before  the  death  of  the 
assured — 

Dufaur  v.  the  Professional  Life  Assur^ 
ance  Company,  27  Law  J.  Rep. 
(n.s.)  Chanc.  817. 


Cook  V.  Blackt  1  Hare,  890 ;  a.  c.  11 
Law  J.  Rep.  (n.s.)  Chanc.  268. 

Mr.  R.  Palmer  and  Mr.  Schomherg,  for 
the  company. — An  assignment  in  equity 
means  such  an  act  as  would  pass  the  pro- 
perty. It  was  true  that  no  notice  had 
been  given  to  the  office  ;  but  that  was 
immaterial,  except  that,  if  any  doubt  was 
raised  on  the  transaction,  it  might  lead  to 
further  inquiry.  An  equitable  assignment 
embraced  nothing  beyond  what  was  pre- 
sently due  upon  a  valuable  consideration. 
If  600/.  due  at  the  date  of  the  letter  was 
subsequently  paid  off,  then  after  six 
months,  if  nothing  was  due,  it  could  not 
amount  to  an  assignment.  Whenever, 
therefore,  nothing  was  due  on  the  bills 
existing  at  the  time,  the  letter  had  spent 
its  force.  The  plaintiff  failed  altogether 
in  shewing  any  consideration  to  support  the 
letter  as  an  effective  assignment  at  its  date. 

[The  Master  of  the  Rolls. — Suppose 
an  assignment  was  made  to  cover  a  balance 
of  account,  with  a  condition  avoiding  it 
if  nothing  was  due  for  six  months.  If 
nothing  was  due  for  five  months  before 
death,  but  something  was  due  one  month 
before  death,  the  condition  would  not  be 
satisfied.] 

Mr.  R.  Palmer. — You  could  not  import 
an  ex  post  facto  consideration  after  the  six 
months  had  expired,  or  connect  it  in  any 
way  with  the  previous  valuable  considera- 
tion which  had  been  satisfied.  All  the  pro- 
duced bills  were  dated  after  the  2drd  of 
August  1857.  The  renewal  of  bills  had  not 
been  traced  back.  The  terms  of  the  letter, 
however,  related  to  bills  *'  you  may  have 
cashed  forme'* ;  a  prospective  period  wasnot 
referred  to,  and  death  was  referred  to,  but 
not  as  defining  any  period  of  time.  All  these 
cheques  bear  the  names  of  **  Sandars  & 
Woolcott."  The  letter  was  not  given  as 
a  security  for  the  firm ;  the  defendants, 
therefore,  were  entitled  to  an  account. 

The  Master  of  the  Rolls.  —  The 
assignment  of  the  benefit  of  the  policy  was 
made  six  months  before  the  death  of  the 
assured  ;  and  I  think  it  was  within  the 
condition  indorsed  upon  the  policy.  The 
letter  of  the  29th  of  June  1854  was  clearly 
an  equitable  assignment ;  and  I  must  dis- 
sent from  the  argument  that  the  assign- 


Vou  XXVIII.]      MICHAELMAS  1858  to  MICHAELMAS  1869. 


69 


ment  recnrs  every  tiine  a  fresh  considera- 
tion passes.  If  an  assignment  is  once 
made  to  secure  a  balance,  then  as  soon  as 
anything  becomes  due  there  is  a  valuable 
consideration  to  support  it,  and  the  assign- 
ment continues,  though  the  beneficial 
interest  in  it  may  fluctuate.  RoU  v.  Hop^ 
kiuMon  (1)  was  a  question  of  priority  which 
depended  upon  notice ;  but  that  was  not 
so  in  the  present  case.  The  assignment 
made  by  the  letter  of  the  29th  of  June 
1854  was  good  within  the  terms  of  the  con- 
dition. For  what,  then,  was  it  a  security? 
Was  it  for  money  actually  due,  and  not 
for  subsequent  advances  ?  There  is  some 
obscurity ;  but  that  is  not  the  meaning  or 
the  intention.  The  parties  themselves,  by 
their  dealings,  have  put  a  construction  on 
the  transaction;  it  was,  that  you  shall  hold 
it  as  a  security  that  you  may  receive  the 
money  you  have  advanced,  in  the  event  of 
death  or  otherwise.  This  obviously  meant 
the  bills,  notes  and  cheques  which  the 
plaintiff  might  at  that  time  have  cashed. 
What  was  the  course  that  the  parties 
adopted  ?  The  policy  was  not  taken  back 
when  any  money  was  paid ;  on  the  con- 
trary, it  was  allowed  to  remain  until  death, 
and  up  to  that  time  the  same  dealings  were 
continued.  There  were  at  that  time  bills 
outstanding,  which  had  been  cashed  by  the 
plaintiff,  who  had  discounted  them.  The 
assignment,  therefore,  being  good,  it  co- 
vered all  the  bills,  &c.  which  had  either 
been  cashed  or  discounted  at  the  death  of 
the  assured  ;  and  so  far  the  plaintiff  was 
entitled  to  recover  what  was  due.  I  shall 
therefore  direct  an  account  to  be  taken  of 
all  sums  paid  or  advanced  by  the  plaintiff 
to  or  for  the  use  of  £.  Woolcott,  upon  or 
in  respect  of  any  bills  of  exchange  or  notes 
of  hand,  and  of  what  is  due  in  respect 
thereof:  there  must  also  be  an  account  of 
what  is  due  for  premiums  paid  by  the 
plaintiff.  This  decree,  however,  must  be 
without  prejudice  to  any  right  the  defen- 
dants may  be  entitled  to  against  the  estate 
of  Richard  Sandars  in  respect  of  such 
bills  of  exchange  and  promissory  notes. 
The  defendants  will  be  at  liberty  to  use 
the  name  of  the  plaintiff;  but  they  must 
indemnify  him  from  all  liability  which  may 
arise  from  any  proceedings  they  may  take* 

(I)  jinu,^l. 


M 
Dec 


.R.     \ 
.  15.  J 


CANHAM  V.  NEALE. 


Practice  —  Staying  Proceedings  —  CrC" 
ditors^  Suit — Administration — Costs. 

If  two  creditors'  suits  are  instituted  for 
the  administration  of  the  estate  of  a  deceased 
debtor,  and  one  is  staged  by  order  of  Court, 
provision  will  not  be  imperatively  made  for 
payment  of  the  costs  of  the  suit  stayed  in  the 
suit  to  be  prosecuted,  but  they  will  be  left 
to  depend  upon  the  result  of  the  assets  after 
debts  are  satisfied. 

If  two  suits  are  instituted  for  one  pur^ 
pose,  and  one  is  stayed,  no  order  will  be  made 
which  will  give  the  plaintiff  in  the  suit 
stayed  a  priority  for  his  costs,  especially  if 
the  application  is  made  in  the  one  suit  only. 

This  was  a  motion,  on  behalf  of  the 
plaintiff,  Noah  Clarke  Canham.brickmaker, 
for  leave  to  vary  an  order  staying  the  pro- 
ceedings in  this  suit,  by  making  it  impera- 
tive upon  the  parties  in  a  suit  of  Cobbold  v. 
Neale,  to  pay  him  the  costs  he  had  incurred 
in  this  suit. 

Thomas  Neale,  a  builder,  was  indebted 
at  the  time  of  his  death  to  various  persons. 
He  was  seised  and  possessed  of  both  real 
and  personal  estate.  Letters  of  adminis- 
tration were  granted  to  Thomas  Neale,  his 
eldest  son  and  heir-at-law. 

Two  creditors'  suits  were  afterwards  in- 
stituted for  the  administration  of  his  estate: 
the  one  Canham  v.  Neale,  and  the  other 
Cobbold  V.  Neale. 

On  the  5th  of  June  1858  an  order  was 
made  in  the  suit  of  Cobbold  v.  Neale^  for 
the  administration  of  the  estate,  and  notice 
of  the  decree  was  given  to  the  plaintiff 
N.  C.  Canham. 

An  application  was  afterwards  made  to 
the  Court  to  determine  which  of  the  two 
suits  it  would  be  most  beneficial  for  the 
parties  to  prosecute,  and  by  an  order  made 
in  both  causes,  on  the  7th  of  July  1858, 
it  was  ordered  that  the  proceedings  in  this 
cause  should  be  stayed,  and  that  the  costs 
of  the  plaintiff  N.  C.  Canham,  up  to  the 
time  he  had  notice  of  the  order,  dated  the 
5th  of  June  1858,  in  the  cause  of  Cobbold 
V.  Neale,  including  the  costs  of  this  appli- 
cation, be  taxed,  and  paid  by  the  defendant 
Thomas  Neale,  if  he  had  assets  in  his  hands 
Bufiicient  for  that  purpose :   but  if  he  had 
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not,  and  upon  an  affidavit  being  made  by 
Thomas  Neale  that  he  had  no  assets,  the 
plaintiff  N,  C,  Canham  was  to  be  at  liberty 
to  add  his  costs  to  his  debt,  and  go  in  and 
prove  his  claim  and  the  amount  of  his  taxed 
costs,  under  the  said  order  of  the  5th  of 
June  1858,  and  the  costs  of  Thomas  Neale, 
and  what  he  should  pay  to  the  plaintiff 
N,  C  Canham  for  his  costs  were  to  be 
added  to  his  costs  in  the  cause  of  Cobbold  v, 
Neale,  and  be  allowed  him  in  his  accounts 
in  that  cause. 

It  was  now  asked  to  vary  the  order  by 
substituting  in  lieu  of  that  part  printed  in 
italics  the  following  words : — 

**  Let  the  plaintiff  Noah  Clarke  Canham, 
upon  establishing  his  debt  in  the  cause  of 
Cobbold  V.  Neale,  be  paid  his  costs  of  the 
cause  of  Canham  v.  Neale  up  to  the  pre- 
sent time,  including  the  costs  of  this  appli- 
cation, to  be  taxed  as  aforesaid  pari  passu 
with  the  costs  of  the  plaintiff  in  the  cause  of 
Cobbold  V.  Neale.'* 

Mr.  Grenside,  in  support  of  the  motion. 
—The  order  made  the  plaintiff's  costs 
contingent  upon  there  being  assets  in 
hand.  On  the  contrary,  it  ought  to  have 
provided  imperatively  for  the  payment  of 
the  costs  incurred  in  this  suit.  The  plain- 
tiff ought  not  to  be  driven  to  take  a  com- 
position upon  the  costs  incurred.  It  was 
the  practice  at  law,  when  staying  one  of 
two  actions,  to  provide  for  the  full  costs 
incurred  in  the  action  which  was  prose- 
cuted : — 

Taylor  v.  Southgate,  4  Myl.  &  Cr.  203 ; 
B.  c.  8  Law  J.  Rep.  (n.s.)  Chanc. 

137. 
Frowd  V.  Baker,  4  Beav.  76. 
Seton  on  Decrees,  463,  et  seq.  2nd  ed. 

Mr.  Marten,  for  the  defendant.— The 
parties  to  the  suit  of  Cobbold  v.  Neale 
were  not  before  the  Court;  the  order,  there- 
fore, could  not  be  entitled  in  both  causes. 
The  application  could  not  be  supported. 

The  Master  of  the  Rolls. — The  order 
of  the  7th  day  of  July  last  was  right.  It 
was  made  in  the  presence  of  both  parties. 
The  plaintiff  was  not  precluded  from 
obtaining  payment  of  his  costs,  if  there 
were  any  assets  remaining  in  that  suit.  The 
question  was,  therefore,  left  open  that  the 


plaintiff  might  have  an  opportunity  of 
making  his  claim  in  that  suit.  It  would, 
however,  create  great  difficulty  if  an  order 
was  to  be  made  in  such  cases  directing  a 
personal  representative  of  a  testator  to  pay 
the  costs.  The  motion,  therefore,  must 
be  dismissed  with  costs. 

See  fVest  v.  Swinburne,  19  Law  J.  Rep. 

(n.s.)  Chanc.  81. 
Duffort  V.  Arrowsmith,  7  De  Grex,  M. 

&  G.  434. 
Morshead  v.  Reynolds,  21  Beav.  688. 
The  Earl  of  Portarlington  v.  Darner,  2 
Phill.  262;  s.  c.  16  Law  J.   Rep. 
(n.s.)  Chanc.  370. 


Wood,  V.C.  \ 

1858.       (      warren  v.  rudall. 
June  4  ;      (      hall  v.  warren. 
July  16.     ; 

Void  Devise  -^  Conditional  Limitaiian 
over. 

A  testator  directed  that  freehold  premises 
should  be  given  to  the  inhabitants  of  B,  to 
found  an  asylum,  and  that  his  executors 
should  call  a  meeting  of  the  inhabitants  to 
appoint  a  committee  and  trustees  to  carry 
out  the  same,  but  in  the  event  of  the  said 
inhabitants  not  appointing  a  committee  or 
not  willifig  to  carry  out  the  scheme,  he  willed 
that  all  his  said  property  so  given  to  the 
said  asylum  should  belong  to  fV.  H.  W. 
The  gift  to  the  charity  being  void, — Held, 
that  the  devise  to  W,  H.  W.  took  effect. 

William  Hall,  by  his  will,  dated  the 
17th  of  January  1853,  gave  all  his  real 
and  personal  estate  to  William  Unsworth 
and  John  Atkinson,  whom  he  appointed 
his  executors,  and  after  directing  his  just 
debts  to  be  paid,  proceeded  as  follows  :— 
**  I  will  that  my  freehold  house,  No.  71, 
Queen's  Road,  Bayswater,  be  given  to  the 
enhabitants  of  Bayswater  to  found  a  lying- 
in  assilem  for  unmarried  whomen,  or  poor 
married  whomen,  if  there  is  more  than 
three  beds  to  spare.  I  will  that  there  shall 
be  no  paid  parson,  priest  or  chaplain,  whose 
services  is  not  given  gratis,  attend  the  said 
assilem.  I  will  that  the  same  be  cald 
Hairs  Maternal  Assilem  for  Unmarried 
whoman.  I  will  that  my  said  executors 
doo  call  a  meeting  of  the  nabours  and  en- 
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babitants  of  one  mile  round  the  said  house 
u  soon  as  convenient,  to  appoint  a  com« 
mity  and  trustees  to  carry  out  the  same. 
I  doo  appoint  my  godson  William  Hall 
Warren  one  of  the  trustees,  leaving  the 
enhabitants  to  make  choice  of  as  maney 
more  as  they  may  please ;  but  in  the  event 
of  the  said  enhabitants  not  appointing  a 
eommity,  or  not  willing  to  carry  out  the 
said  schem,  I  then  will  that  all  my  said 
property  so  given  to  said  Maternal  Re- 
treat or  Lying-in  Assilem  shall  absolutely 
belong  to  my  said  godson  William  Hall 
Warren,  and  I  will  that  the  deeds  of  said 
house  be  given  to  said  trustee  or  trustees. 
I  will  that  the  said  trustee  or  trustees  be  my 
residuary  legatees  to  this  my  will."  The 
testator,  then,  after  certain  pecuniary  lega- 
cies, proceeded  to  give  several  leasehold 
snd  freehold  houses  to  various  persons 
for  life,  with  remainder  to  his  residuary 
I^atees  '*  for  the  Maternal  Retreat  namd," 
and  gave  his  freehold  house,  No.  4,  Douglas 
Place,  Bayswater,  to  W.  H.  Warren  for  his 
natural  life,  and  after  his  demise  to  the 
trustees  of  the  Retreat ;  and  continued, 
'*  But  should  there  bee  no  such  trustees, 
then  I  give  the  same  absolutely  to  the  said 
William  Hall  Warren." 

The  testator  died  on  the  23rd  of  Octo- 
her  1856,  and  the  bill  was  filed  by  W.  H. 
Warren  and  others,  for  the  administration 
of  his  estate.  A  claim  was  also  filed  by 
the  heir-at-law  and  next-of-kin,  for  the 
purpose  of  having  it  declared  that  the 
devises  and  bequests  for  founding  a  lying- 
in  asylum  were  void,  and  that  the  testator 
lisd  died  intestate  as  to  the  real  and  per- 
soual  estate  included  in  those  devises  and 
bequests. 

Mr.  Rolt  and  Mr,  De  Gex,  for  the 
plaintiff,  W.  H.  Warren,  insisted  that  he 
was  absolutely  entitled  for  his  own  use 
and  benefit  to  the  houses  Nob.  71,  Queen's 
Road  and  4,  Douglas  Place,  the  gift  over 
taking  effect  upon  the  failure  of  the  gift 
to  the  charity. 

Mr,  Osborne^  for  the  heir-at-law  and  one 
of  the  next-of-kin,  contended  that  the  gift 
to  the  charity  being  clearly  void,  the  gifts 
over  could  not  take  effect.  ■  All,  therefore, 
that  W.  H.  Warren  could  take  was  No.  4, 
Dooglas  Place. 

Mr.  Bevir,  for  others  of  the  next-of-kin. 


Mr,  Wiekens  appeared  for  the  Attorney 
General,  but  took  no  part  in  the  argument. 
The  cases  cited  were— - 
Key  V.  Key,  4  De  Gex,  M.  &  G.  73 ; 

s.  c.  22  Law  J.  Rep.  (n.b.)  Chanc. 

641. 
Spalding  v.  Spalding,  Cro.  Car.  185. 
Leehmere  v.  Curtler,  24  Law  J.  Rep. 

(n.s.)  Chanc.  647. 
Ibbelson  v.  Beekwith^  Cas.  temp.  Talb. 

157. 
Doe  d.  9Volfe  v.  AUeock,  1  B.  &  Aid. 

187. 
Marshall  v.  Hopkins,  15  East,  309. 
Manning  v.   Chambers,  1   De  Gex  & 

Sm.  282 ;  s.  c.  16  Law  J.  Rep.  (n.s.) 

Chanc.  245. 
Hewet  V.  Ireland,  1  P.  Wms.  426. 
Wynne  v.   Wynne,  2  Keen,  778 ;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  45. 
The  Attorney  General  v.   Whitchurch^ 

3  Ves.  144. 
The  Attorney  General  v.  Hinxman,  2 

J.  &  W.  270. 
The  Attorney  General  v.  Hodgson,  15 

Sim.  146;  s.c.  15  Law  J.  Rep.  (n.s.) 

Chanc.  290. 
Philpot  V.   St.   George's  Hospital,   21 

Beav.    134;   s.c.   25  Law  J.  Rep. 

(n.s.)  Chanc.  33. 

July  16. — Wood,  V.C. — The  intention 
of  the  testator  seems  to  me  sufficiently 
clear,  looking  at  the  whole  frame  of  the 
will,  that  the  property  should  go  to  his 
godson  absolutely,  in  the  event  of  its  not 
being  accepted  by  the  inhabitants  of  the 
parish  by  the  appointment  of  a  committee 
and  trustees ;  and  the  question  that  prises 
here  is,  whether  the  devise  for  the  pur- 
pose of  founding  a  hospital  being  abso- 
lutely void  under  the  Mortmain  Act, 
(9  Geo.  2.  c.  36),  and  not  merely  failing 
by  the  non-appointment  of  trustees,  the 
gift  over  to  the  son  which  was  limited  not 
upon  a  general  failure  of  the  charitable  pur- 
pose, but  only  upon  its  failing  in  a  particular 
way,  is  to  take  effect.  It  has  been  sug- 
gested, that  an  inquiry  should  be  directed, 
whether  the  inhabitants  of  the  parish  have 
accepted  the  gift  or  not,  and  if  it  should 
be  found  that  they  have  not,  then  that 
W.  H.  Warren  (the  godson)  should  be 
declared  to  be  entitled.  But  it  is  perfectly 
immaterial  whether  there   has   been  any 
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meeting  of  the  inhabitants  or  not,  the  gift 
being  absolutely   void.      The    power   of 
appointing  trustees  is  not  a  power  in  gross, 
but  is  coupled  with  the  interest  which  the 
inhabitants  were  intended  to  take,  and  the 
interest  being  out  of  the  way,  the  power 
fails  with  it.     In  such  a  case,  as  a  general 
rule,  the  ulterior  devise  does  not  depend 
upon  the  performance  or  non-performance 
of  the  condition,  but  the  gift  over  is  to  be 
considered  as  taking  effect  upon  the  failure 
generally  of  the  particular  trusts.     Sup- 
pose,  for  instance,   the  gift  had  been  to 
the   managing  committee   of  an  existing 
hospital,  and,   in   the  event  of  their  not 
accepting  the  gift,  then  over  to  the  god- 
son ;  and  suppose  the  hospital  to  be  broken 
up  in  the  testator's  lifetime,  that  would 
be  a  case   within  the  principle   of  those 
authorities   which   have  decided   that  an 
ulterior,  executory  or  substituted  gift  to 
arise  upon  the  failure  of  a  prior  interest 
may  take  effect,  although   the   mode   in 
which  that  event  has   happened  has  not 
been  precisely  provided  for  by  the  testa- 
tor ;  it  being  in  effect  a  gift  in  remainder, 
which  is  merely  accelerated  by  the  failure 
of  the  previous  gift.    This  principle  was  es- 
tablished in  Jones  v.  Westcomh{\)t  in  which 
there  was  a  devise  to  the  testator's  wife 
for  her  life,  and  after  her  death  to  the  child 
she  was  then  enceinte  with,  but  if  such 
child  died  before  twenty-one,  then  over ; 
the  wife  not  being  enceinte  at  the  time  of 
the  devise,  it  was  held,  that  the  devise  over 
was  good,  though  the  contingency  never 
happened.       That   case   was   the  subject 
of   a  great  deal    of  discussion,   and    the 
Court  of  Common  Pleas,  in  Roe  v.  FuU 
ham  (2),  came  to   a  different  conclusion 
upon  the  same  will  from  that  arrived  at 
by  Lord  Harcourt,  though  the  Court  of 
King's  Bench  agreed  with   him   on  two 
occasions — Andrews  v.   Fulham  (3),    and 
Gulliver  v.    Wickett{^).     The   reasoning 
was  very  well  expounded  by  Lord  Broug- 
ham, in  Mackinnon  v.  Sewell  (5),  where 
he  says,  **  No  real  difference  is  made  in 

(1)  Prec.  in  Chanc.  316  j  s.  c.  Gilb.  Rep.  74; 
1  Eq.  Cat.  Abr.  245,  pi.  10;  Tudor'i  L.C.on  Real 
Property,  705. 

(2)  Willes,  303,  311. 

(3)  2  Stra.  1092. 

(4)  1  WiU.  105. 

(5)  2  Myl.  &  K.  202;  i.e.  3  Law  J.  Rep.  (k.s.) 
Chanc  161. 


the  result,  for  the  event  contemplated  has 
not  happened,  but  something  equivalent 
has  taken  place ;   that  is,  something  which 
made  it  impossible  that  the  result  could 
be  otherwise  than    that  upon  which   the 
executory  limitation  was  made  to  depend. 
Almost  all  the  cases  are  those  of  double 
contingencies,  the  second  being  of  a  nega- 
tive nature,  so  that  the  first  not  happening 
amounts  to  the  same  thing  as  if  both  bad 
happened.     Thus,  a  bequest  over  to  A.  in 
case  the  first  takers,  the  unborn  children 
of  B,  die  before  they  reach  twenty-one, 
read  as  a  condition,  is  a  bequest  to  A.  if 
B.  has  children,  and  they  do  not  live  to 
twenty-one ;   and  the  first  or  affirmative 
contingency  not  happening,  it  follows  of 
necessity  that  the  second  or  negative  must. 
If  it  is  read  as  to  its  substance  and  import, 
and  not  resolved  into  its  parts,  the  bequest 
is  in  case  no  child  of  B.  reaches  maturity, 
and  of  course  none  can  if  he  have  none." 
Lord  Mansfield  puts  it  exceedingly  clearly 
in  Frogmorton  v.  Holyday  (6),  in  which 
Jones  V.    Wesicomb  was  referred  to.     He 
says,  **A  question  was  pleaded  in  the  days 
of  ancient  Rome,  by  Scsevola  and  Crassus, 
in  the  famous  cause  between  Curius  and 
Coponius ;  and  much  agitated  in  modem 
times  in  the  Courts  of  Westminster  Hall, 
in    the   case   of  Jones   v.    Westcomh.      A 
man  taking  for  granted  that  his  wife  was 
with  child,  devised  his  estate  to  the  child 
his   wife    was    enceinte   of,    and    if  such 
child  died  under  age,  then  he  devised  it 
over.     The  woman  was   not  with   child, 
and  the  question  was,  whether  the  devisee 
over  should   take."     And   his  Lordship, 
with  some  little  sarcasm,  perhaps,  says-— 
**  The  Roman  Tribunals  at  once  and  the 
English    at   last,   finally   determined  that 
the   intent,   though   not  expressed,  must 
be  construed    to   give  the   estate  to    the 
substitute,    unless    a    posthumous    child 
lived   to    be    of   age    to   dispose    of    it. 
Consequently,  no  posthumous  child  hav- 
ing   ever    existed,    the    substitute    was 
entitled."     The  case   before   the   Roman 
Tribunal,  referred  to  by  Lord  Mansfield, 
is  referred  to  several  times  by  Cicero,  in 
his  De  Oratorey  and  also  in    the   Oraiio 
pro  Coecindf  where  the  following  passage 
occurs: — **Non   occurrit    unicuique   vcs- 

(6)  3  Burr.  1618, 1623. 
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trum  aliad  alii  in  omni  gen  ere  exempluin, 
quod  testimonio  sit  non  ex  verbis  aptum 
pendere  jus,  sed  verba  servire  bominum 
consiliis  et  auctoritatibus  ?  Ornate  et 
copios^  L.  Crasstts,  homo  longd  eloquentis- 
■imaa,  paullo  ante  quam  nos  in  forum 
venimus  judicio  centumvirali  banc  senten- 
tiam  defendit,  et  fiicil^,  cum  contra  eum 
pendentissimus  homo  Q.  Mucius  diceret, 
probavit  omnibus,  M.  Curium,  qui  bseres 
inatitutus  esset  ita,  mortuo  posthumo  filio, 
cum  filius  non  modo  non  mortuus,  sed  ne 
natus  quidem  esset,  hseredem  esse  oportere. 
Quid  ?  Verbis  satis  boc  cautum  erat  ? 
Minimi.  Quse  res  igitur  valuit  ?  Yolun- 
tas;  quae  si  tacitis  nobis  intelligi  posset 
verbis  omnino  non  utereraur:  quia  non 
potest  verba  reperta  sunt,  non  quae  impedi- 
mit,  sed  quae  indicarent  voluntatem."  The 
roles  which  ought  to  guide  the  Court  in 
constming  wills  were  probably  never  bet- 
ter expressed  than  in  that  passage.  The 
question  came  twice  before  Lord  Hard« 
wieke,  once  in  Fonereau  v.  Fonereau  (7), 
where  there  was  a  gift  to  a  son  for  life, 
with  remainder  to  his  issue,  and  if  all  the 
issue  should  die,  then  over.  The  son  died 
without  having  had  any  issue,  and  Lord 
Hardwicke  held,  that  the  limitation  over 
took  effect.  But  the  case  I  particularly  refer 
to  is  Avel^n  v.  Ward  (8).  In  that  case  there 
was  a  devise  on  condition  that  the  devisee 
should  give  a  release  within  three  months 
after  the  testator's  decease,  and  if  he  should 
neglect  to  give  such  a  release,  then  over; 
the  devisee  died  in  the  testator's  lifetime  ; 
it  was  held,  that  this  was  a  conditional 
limitation,  and  not  a  case  of  condition, 
and  that  the  devise  over  took  effect.  Both 
AndrewM  v.  Fulham  and  Jones  v.  Westeomb 
were  cited  in  the  argument,  and  Lord 
Hardwicke  said,  "  The  question  will  very 
much  turn  on  this,  whether  this  devise 
over  is  to  be  considered  and  the  contin- 
gency on  which  it  is  given  as  a  strict  con- 
dition, or  a  conditional  limitation ;  for,  if 
the  former,  it  would  be  very  difficult  to 
maintain  that  the  second  devisee  could 
have  the  estate,  but  upon  a  strict  breach  or 
non-performance.  If  the  condition  had 
been  performed,  or  it  became  impossible 
by  act  of  God,  that  cannot  be ;  but  if  it 

(7)  3  Atk.  315. 

(8)  1  Yea.  420. 
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be  a  conditional  limitation,  the  considera- 
tion is  different;  and  I  know" — this  is 
the  important  part— -"no  case  of  a  re- 
mainder or  conditional  limitation  over  of 
a  real  estate,  whether  by  way  of  particular 
estate,  so  as  to  leave  a  proper  remainder, 
or  to  defeat  an  absolute  fee  before  by  a 
conditional!  imitation ;  but  if  the  precedent 
limitation,  by  what  means  soever,  is  out  of 
the  case,  the  subsequent  limitation  takes 
place."  Again,  Mr.  Feame,  in  his  Cases 
and  Opinions,  where  the  trust  was  for  the 
first  son  of  D.  attaining  the  age  of  twenty- 
five  years,  he  having  then  no  son  bom, 
with  a  limitation  over,  says,  page  288, 
speaking  of  the  subsequent  trusts,  **  If 
they  may  be  considered  as  vested  subject 
to  such  intervening  contingent  limitation 
to  the  first  son  of  D.  attaining  twenty- 
five  years  of  age,  supposing  it  to  be  good, 
and  that  intervention  is  found  to  be  or 
becomes  void,  it  seems  to  be  as  much  out 
of  the  way  as  if  it  never  had  taken 
effect,  and  were  determined,  or  as  if  it 
never  had  been  limited  at  all." 

Th^ecanbe  no  possible  reason  suggested 
here  for  the  testator  desiring  that  the  gift 
over  should  take  effect  in  the  event  of 
the  preceding  estate  failing  in  a  particular 
way,  and  not  if  it  failed  in  any  other 
way.  It  is  not  the  case  of  a  simple  col- 
lateral condition  not  attached  to  the  estate, 
in  which  case  the  condition  must,  of  course, 
be  strictly  performed;  it  is  like  the  case 
of  a  gift  to  a  nonentity,  and  then  a  gift 
over  in  case  the  nonentity  should  not  attain 
twenty-one.  The  only  cases  that  embar- 
rassed me  were  Philpot  v.  St.  Oeorge*s  Hos^ 
piial  and  The  Attorney  Getieral  v.  Hodgson. 
The  Attorney  General  v.  Hodgson  was  of 
this  nature :— A  testator  bequeathed  the 
residue  of  his  personal  property  and  effects 
to  trustees,  for  the  establishment  of  a 
charitable  receptacle  for  old  men,  if  the 
same  could  be  done,  but  if  no  such  insti- 
tution could  be  conveniently  established, 
then  to  be  disposed  of  for  certain  other 
charitable  purposes.  The  case  was  argued 
on  demurrer,  and  the  Vice  Chancellor  of 
England  said: — "  It  appears  to  me  that 
his  primary  object  was  the  acquisition  of 
a  dwelling-place  for  fifty-four  people,  and 
that  it  was  only  in  the  event  of  that  object 
not  being  capable  of  accomplishment  that 
he  makes   the  general   disposition  over. 
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That  general  disposition  over  cannot  be 
said  to  have  taken  effect.  There  is  no 
allegation  about  it.  Besides  which  the 
testator  seems  to  point  at  some  physical 
impediment  which  might  disappoint  his 
first  purpose."  In  that  case,  however, 
Grimmett  v.  Grimmett  (9)  was  not  cited, 
in  which  the  testator  desired  his  executors 
to  settle  and  secure  by  purchase  of  lands 
of  inheritance  or  otherwise  as  they  should 
be  advised  out  of  his  personal  estate,  an 
annuity  of  50/.  for  charitable  purposes, 
and  the  property  bequeathed  for  that  pur- 
pose was  to  stand  in  the  names  of  trustees 
until  the  whole  could  be  laid  out  in  the 
purchase  of  land  to  the  satisfaction  of  the 
governor  and  trustees.  Lord  Hardwicke 
considered  that  there  being  two  methods 
of  carrying  out  the  will,  one  lawful  and 
the  other  unlawful,  the  method  which 
was  lawful  should  be  pursued  and  take 
effect.  The  other  case,  of  PhUpot  v. 
St.  George*s  Hospital^  was  in  reality  de- 
cided upon  the  authority  of  The  Attorney 
General  v.  Hodgson;  and  upon  the  ap- 
peal to  the  House  of  Lords  the  ques- 
tion became  immaterial.  The  hesitation 
I  have  felt  has  been  caused  entirely  by 
these  two  cases,  but  I  confess  I  cannot 
conscientiously  bring  my  mind  to  the 
conclusion  that  was  come  to  in  them. 

Declare  that  the  plaintiff  W.  H.  Warren 
is  entitled  to  his  own  use  to  the  residuary 
real  and  personal  estate  of  the  testator, 
including  in  such  residuary  estate  the 
several  gifts  over  of  the  freehold  and  lease- 
hold messuages  therein  particularly  men- 
tioned to  the  trustee  or  trustees  of  the 
Maternal  Asylum. 
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KING  V.  CLEAVELAND. 


M. 

1858. 
July 

Legacy^^Subttitution — Personal  Repre^ 
sentatives. 


A  sum  of  stock  was  bequeathed  to  trustees^ 
after  the  decease  of  the  survivor  of  two 
tenants  for  life,  "  to  pay  and  apply  the  stock 
equally  amongst  the  testator*s  nephews  and 
nieces  then  living,  or  their  legal  personal 
representatives^    share  and   share   alike*** 

(9)  Ambl.  210. 


There  were  seven  nephews  and  nieces ;  four 
were  still  living ;  one  nephew  and  niece  had 
died  in  the  lifetime  of  the  testator;  the 
nephew  alone  had  left  issue;  another  nephew 
survived  the  testator,  and  died  in  the  life^ 
time  of  the  surviving  tenant  for  life,  leaving 
issue.  Upon  a  suit  for  the  administration 
of  the  fund, — Held,  that  it  was  divisible  into 
seven  shares,  and  that  the  nephews  and 
nieces  living  were  each  entitled  to  one  share^ 
and  that  the  legal  personal  representatives 
of  each  nephew  and  niece  deceased  were 
entitled  to  one  share  each. 

Samuel  Cleaveland,  by.  his  will,  dated 
the  3rd  of  August  1841,  made  the  follow- 
ing bequest : — "  I  give  and  bequeath  to 
Richard  Francis  Cleaveland,  [who  died  in 
the  lifetime  of  the  testator,]  and  John  Tre- 
gonwell  King  [whom  he  afterwards  ap- 
pointed his  executors],  and  the  survivor  of 
them,  his  heirs,  executors  and  administra- 
tors, the  sum  of  4,000/.  (part  of  7,000/. 
now  standing  in  my  name  in  the  3^/.  per 
cent,  annuities  or  funds  of  this  kingdom), 
upon  trust  to  stand  possessed  thereof,  and 
to  pay  and  apply  the  interest  and  divi- 
dends thereof  to  and  for  the  use  and  behoof 
of  my  brother  R.  F.  Cleaveland  and  his 
wife  Eliza,  and  the  survivor  of  them, 
for  his  and  her  natural  lives ;  and  after 
the  decease  of  my  said  brother  and  his 
said  wife,  then  in  trust  to  pay  and  apply 
the  said  sum  of  4,000/.  stock,  which  is  now 
represented  by  4,000/.  new  3/.  per  cent, 
stock,  equally  amongst  my  nephews  and 
nieces,  children  of  my  said  brother  R.  F. 
Cleaveland  and  his  said  wife,  then  living,  or 
their  legal  personal  representatives^  share 
and  share  alike." 

On  the  31st  of  March  1844  the  tesUtor 
died. 

The  testator's  brother  R.  F.  Cleaveland 
died  on  the  7th  of  January  1849,  and  his 
wife  died  on  the  27th  of  August  1857. 

There  were  issue  of  the  marriage  of 
R.  F.  Cleaveland  and  Eliza  his  wife  seven 
children,  nephews  and  nieces  of  the  testa- 
tor; four  were  still  living. 

Two  nephews  and  one  niece  were  dead : 
Richard  Frederick,  who  died  intestate  on 
the  29th  of  April  1843,  leaving  a  widow, 
now  Mrs.  M*Cleverty,  and  two  children  sur- 
viving. No  administration  had  been  taken 
out  to  him. 
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OeoTge,  wbo  died  on  tbe  8th  of  January 
1855  intestate^  leaving  a  widow  and  three 
chOdren  snnriving;  his  widow  took  out 
letters  of  administration  to  him. 

The  widow  and  ehildren  of  each  of  these 
nephews  were  the  persons  entitled  under 
the  Statute  of  Distrihutions  to  their  re- 
spective personal  estates  at  the  time  of 
their  death. 

Henrietta  Maria,  the  wife  of  George 
Foster  St.  Barbe»  died  on  the  15th  of 
December  1843  without  issue. 

No  settlement  was  made  of  the  several 
sbares  of  the  fund  on  these  respective  mar« 


6.  F.  St.  Barbe  took  out  letters  of  ad- 
ndnistration  to  his  wife. 

Mr.  ^fcifreiM,  forthe  plaintiff,  the  trustee. 
Mr.  R,  Palmer  and  Mr,  Giffard^  for 
Mary  Ann  Geary,  widow,  a  niece  of  the 
testator,  referred  to 

Daniel  ▼.  Dudk^^  11  Sim.  168 ;  s.  c. 

1  Phill.  1. 
Edwards  v.  Edwards,  15  Beav.  857 ; 
21  Law  J.  Rep.  (y.s.)  Chane.  324. 
Ross  V.  Ross,  2  Coll.  269. 
In  re  Crawford's  Trusts,  2  Drew.  280 ; 
8.  c.  23  Law  J.  Rep.  (m.s.)  Chanc.  625. 
In  re  Porter's  Trusts,  4  Kay  &  J.  188; 
8.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 
196. 

Mr.  C  Hall,  for  Frederick  Darby  Cleave- 
land,  Samuel  Cleaveland  and  Emily  San- 
dys, widow,  two  nephews  and  a  niece  of 
the  testator,  cited 

Archer  v.  Jegon,  8  Sim.  446 ;  s.  c.  6 

Law  J.  Rep.  (k.b.)  Chanc.  340. 
Topping  v.  Howard,  4  De  Gex  8c  Sm. 
268. 

Mr.  C  Webster,  for  Mr.  and  Mrs. 
M'Clcverty,  and  the  children  of  R.  F. 
Cleaveland,  deceased,  the  testator's  nephew. 

Mr.  Selwyn  and  Mr.  Hobhouse,  for  G. 
F.  St.  Barbe,  referred  to 

Ive  V.  King,  16  Beav.  46;  s.  c.   21 

Law  J.  Rep.  (n.s.)  Chanc.  560. 
CouUhurst  V.   Carter,  15   Ibid.  421; 
8.  c.  21  Law  J.  Rep.  (n.s.)  Chanc. 
555. 
Holloway  v.  Radeliffe,  23  Ibid.  163  ; 
s.c.  26LawJ.Rep.(N.s.)Chanc.401. 


Mr.  FolleU,  Mr.  Lloyd  and  Mr.  Os- 
borne,  for  other  parties,  cited 

Maude  v.  Maude,  22  Beav.  290. 
Bullock  V.  Bennett,  7  De  Gex,  M.  8e  G. 

283;  s.  c.  1  Kay  &  J.  315;  24  Law 

J.  Rep.  (n.s.)  Chanc.  397,  512. 
Cranley  v.  Dixon,  23  Beav.  512  ;  s.  c. 

26  Law  J.  Rep.  (n.s.)  Chanc.  529. 
Smith  V.  Smith,  8  Sim.  353 ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  175. 

The  Master  op  the  Rolls.— There  is 
nothing  in  the  present  case  to  qualify  what 
was  said  in  Ive  v.  King  and  Coulthurst  v. 
Carter.  No  person  can  take  by  substitu- 
tion for  members  of  a  class,  unless  the 
parent  could  have  taken  under  the  terms  of 
the  will  itself  as  a  member  of  that  class. 
This  does  not  apply  where  the  gift  is  to  an 
individual  named,  because,  then,  it  is  ex- 
pressly intended  that  the  substitution  shall 
take  place  in  order  to  prevent  a  lapse.  In 
this  case  Coulthurst  v.  Carter  is  more  to 
be  considered  than  Ive  v.  King.  Smith  y. 
Smith,  and  Gray  v.  Garman  (1)  point  to 
this— which  is  a  distinction  important  to 
be  noticed,  as  to  all  these  species  of  limita- 
tions-^that  the  persons  taking  by  substitu- 
tion take  not  by  substitution  as  members 
of  a  class,  but  as  being  objects  of  another 
separate  and  distinct  class,  mentioned  in 
the  will.  This  principle  is  clearly  ex- 
pressed in  Gray  v.  Garman,  where  it  is 
said,  "  If  the  entire  clause  is  to  be  read 
as  containing  an  original  and  substantive 
gift  to  two  classes  of  legatees,  namely,  first 
to  brothers  and  sisters  living  at  the  death 
of  the  wife,  and,  secondly,  to  the  issue  of 
brothers  and  sisters  who  may  be  dead  at 
the  time  of  the  death  of  the  wife,  there  is 
nothing  in  the  description  of  the  second 
class  to  prevent  the  issue  of  the  person 
dead  from  taking."  So  in  Smith  v.  Smith, 
it  is  obvious  that  the  persons  who  took  did 
not  take  by  substitution,  as  has  been  some- 
times erroneously  supposed,  but  as  the 
objects  of  a  separate  and  distinct  class. 
The  words  of  the  gift  there  are, "  unto  and 
amongst  all  and  every  my  children  who 
might  be  then  living,"  that  was,  living  at 
the  death  of  the  wife,  and  there  was  also  a 
gift  to  the  issue  of  any  of  the  children  who 

(1)  2  Hare,  268 ;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Chanc.  259. 
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should  happen  to  die  in  the  lifetime  of  the 
ivife.  It  is  clear  that  there  were  two  classes : 
one  class  was  the  children  who  survived 
the  wife,  and  the  other  class  was  the  issue 
of  children  who  had  died  in  the  lifetime  of 
the  wife  ;  it  was  held,  that  they  were  both 
entitled  to  take.     It  was  also  held,  that 
there  was  nothing  to  limit  the  issue*,  who 
were  to  take  with  issue  of  children  who 
had  died  in  the  lifetime  of  the  wife,  during 
the  period  which  elapsed  between  the  death 
of  the  testator   and   the   division  of  the 
fiind;  but   the  issue  of  all  the  children 
who  died  in  her  lifetime  were   held  en- 
titled.    So  in   Coulthurst  v.  Carter  it  was 
held,  that  the  children  did  not  take  by  way 
of  substitution,  but  that  they  took  as  spe- 
cified objects  of  a  particular  gift.  Applying 
those  rules  to  the  present  case,  the  real 
question  is,  at  what  time  is  the  class  to  be 
ascertained  ?  Is  there  one  or  are  there  two 
classes  ?     If  there  be  one  class  merely  of 
nephews  and  nieces,  and  that  class  is  to  be 
ascertained  at  the  death  of  the  testator, 
unquestionably  no  representative  of  any 
one  of  those  nephews  and  nieces  who  have 
died  can  take,  unless  the  nephew  or  niece 
would   have  taken :  that    is,  unless   the 
nephew  or  niece  had  survived  the  testator. 
But  if  the  true  construction  is,  that  the 
nephews  and  nieces  who  survived  the  tenant 
for  life  are  one  class,  and  that  the  represen- 
tatives of  the  deceased  nephews  and  nieces 
form  another  class,  then  there  is  nothing 
to  limit  the  period  of  the  decease  of  those 
nephews  and  nieces  to  the  period  which 
elapsed  between  the  death  of  the  testator 
and  the  time  of  distribution.     The  view 
that  I  take  of  the  case  is,  that  there  are 
two  distinct  classes.     There  is  a  gift  both 
to  nephews  and  nieces  who  were  living  at 
the  death  of  the  testator,  or  to  the  repre- 
sentatives of  such  of  them  as  should  have 
died,  that  is,  of  nephews  and  nieces  as 
should  have  died,  share  and  share  alike. 
These  words  are  not  words  of  limitation ; 
but  assuming  that  they  are  words  of  sub- 
stantive gift,  then  I  hold  that  they  do  not 
apply   to  the  representatives  of  nephews 
and  nieces  then  living,  but  that  they  apply 
to  the  representatives  of  nephews  and  nieces 
who  had  previously  died,  if  any,  in  which 
case  it  would  include  the  nephews  and 
nieces  who  were  living  at  the  date  of  the 
will,  and  those  who  died  previously  to  that 


period.  That  would  be  in  accordance  with 
Coulthurst  V.  Carter.  The  difficulty  in 
these  cases  is  not  in  stating  or  ascertaining 
the  principle, — that  is  well  ascertained  in 
all  the  cases  referred  to,  and  they  appear 
consistent  and  agree  on  the  point, — ^but  the 
difficulty  is,  in  construing  the  meaningof  the 
words,  "  to  apply  the  sum  of  4,000/.  stock 
equally  among  my  nephews  and  nieces, 
children  of  my  brother  and  his  wife  then 
living"  (that  is,  at  the  death  of  the  last 
tenant  for  life)  "  or  their  legal  personal  repre* 
sentatives^  share  and  share  alike."  I  hold 
that  the  words,  "  share  and  share  alike, 
coming  after  the  word  "  representatives, 
ought  propetly  to  be  referred  to  the  last 
antecedent,  which  is,  "representatives," 
and  that  the  word  "  equally"  shews  how 
the  nephews  and  nieces  are  to  take, 
and  that  the  words  "share  and  share 
alike"  shew  in  what  character  the  re- 
presentatives are  to  take,  namely,  as  the 
representatives  of  nephews  and  nieces. 
That  is  a  separate  and  distinct  class  from 
those  who  were  living  at  the  death  of  the 
tenant  for  life.  The  result,  therefore,  will 
be,  that  the  fund  will  be  divided  into  seven 
shares,  instead  of  four ;  each  nephew  and 
niece  still  surviving,  and  the  representatives 
of  each  nephew  and  niece  deceased  will 
take  one  of  such  shares. 
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KING  V,  CLEAVELAND. 


Legacy — Substitution — Personal  Repre- 
senta  tives — Administra  tor, 

A  substitutionary  gift  to  the  personal  re~ 
presentatives  of  a  niece,  one  of  a  class,  who 
had  died  in  the  lifetime  of  the  testator^ 
without  issue,  devolves  upon  her  next-of^kiny 
and  does  not  pass  to  her  administrator. 

Upon  the  decision  (reported  in  the  last 
case)  that  the  fund  was  to  be  divided  into 
seven  shares,  and  that  the  nephews  and 
nieces  then  living  and  the  representatives 
of  the  nephews  and  nieces  then  dead  were 
each  entitled  to  one  share,  the  husband 
and  administrator  of  the  deceased  niece 
who  had  died  without  issue  claimed  her 
share  as  her  legal  personal  representative. 

Mr,  Selwyn  and  Mr,  Hothouse^  for  G. 
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F.  St.  Barbe,  the  husband  of  the  deceased 


Mr.  IL  Palmer,  Mr.  Lhyd,  Mr.  FoUeit 
and  Mr.  MartelU,  for  other  of  the  nephews 
snd  nieces. 
The  following  cases  were  cited : — 
Dixon  ▼.  Dixon,  24  Beav.  129. 
Jacobs  V.  Jacobs,  16  Beav.  557  ;  s.  c. 

22  Law  J.  Rep.  (n.s.)  Chanc.  668. 
Doody  Y.  Higgins,  2  Kay  &  J.  729; 
s.  c.  25  Law  J.  Rep.  (n.s.)  Chanc. 
773. 
Low  T.  SmUh,  25  Law  J.  Rep.  (n.s.) 

Chanc.  503. 
In  re  WaUon's  Estate,  25  Law  J.  Rep. 

(n.s.)  Chanc.  569. 
HsnekUffe  y.  Wesiwood,  2  De  Gez  & 
Sm.  216 ;  s.  c.  17  Law  J.  Rep.  (n.s.) 
Chanc.  167. 

The  Master  of  the  RoLLS.^-The  words 
"  legal  personal  representatives "  mean 
"  the  next-of-kin ;"  and,  therefore,  the 
husband  can  take  only  in  that  character. 
It  is  important  to  distinguish  between  the 
two  classes  of  cases  in  which  the  words 
"legal  personal  representatives"  are  used; 
they  are  used  in  the  primary  or  in  the  se- 
condary sense,  when  the  persons  who  take 
do  so  under  the  administration ;  no  doubt, 
the  question  arises  whether  they  take  in 
their  character  of  trustees  or  beneficially. 
If  the  words  had  been  extended  beyond 
the  next-of-kin,  according  to  the  statute,  it 
would  he  very  material,  and  the  husband 
would  he  let  in  ;  but  if  confined,  then  it  is 
admitted  that  the  husband  does  not  take. 
When  the  meaning  has  been  extended,  it 
has  been  where  the  word  "heirs  "  is  used. 
The  husband,  therefore,  is  excluded. 


•• )  i" 

.18./     " 


re  NEWBERY. 
WHITE  V.  WAKLEY. 


M.R. 
1858 
July  6 

Landlord  and  Tenant^-Repairs-^Cove' 
natU — Implied  Liability. 

A  tenant,  under  a  lease  which  contained 
a  covenant  to  repair,  and  leave  in  good  rC' 
pair,  all  buildings  and  erections  then  standi 
ing  or  to  be  erected  during  the  term,  built  a 
farm-house,  partly  on  the  land  demised  and 
partly  on  the  waste  adjoining  belonging  to 
the  lessor.     On  the  decease  of  the  tenant. 


upon  a  claim  by  the  landlord  for  dUapidth 
ItofM,-!— Held,  that  his  acquiescence  in  the 
act  of  the  tenant  prevented  his  dispossessing 
him  of  the  premises  built  on  the  waste,  and 
that  it  must  be  assumed  by  implication  that 
the  covenant  to  repair  extended  to  the  whole 
building,  and  that  the  landlord  was  entitled 
in  a  suit  for  the  administration  of  the  tenant*  s 
estate  to  establish  a  claim  for  dilapidations. 

By  a  lease, -dated  the  21st  of  July  17989 
John  Bunidge  Cholwick  demised  a  mes- 
suage and  about  forty  acres  of  land,  called 
Little  Snodwell,  to  Nicholas  Newbery,  for 
ninety-nine  years,  if  the  said  Nicholas 
Newbery,  Susannah  Newbery,  and  Fran- 
cis Newbery,  deceased,  or  either  of  them, 
should  so  long  happen  to  live,  at  the  yearly 
rent  of  2/.,  and  a  further  sum  of  21.  on  the 
death  of  each  of  the  said  lives.  The  lease 
contained  a  covenant  by  N.  Newbery,  for 
himself,  his  heirs,  executors  and  adminis- 
trators, and  for  every  of  them,  to  pay  the 
rent  and  reservations,  and  also  at  his  own 
costs  during  the  term  to  well  and  suffi- 
ciently repair,  uphold,  sustain  and  main- 
tain the  demised  premises  and  every  part 
thereof;  and  all  erections,  buildings,  hedges 
and  fences  to  be  erected  and  built  on  the 
same  premises  so  well  and  sufficiently  re- 
paired, upheld,  sustained  and  maintained, 
and  in  good  substantial  repair  in  all  things 
whatsoever,  at  the  end  or  sooner  determi- 
nation of  the  lease  to  peaceably  and 
quietly  deliver  and  yield  up  unto  the  said 
J.  B.  Cholwick,  his  executors,  administra- 
tors or  assigns,  or  to  such  other  person  who 
for  the  time  being  should  be  seised  of  the 
freehold,  reversion  and  inheritance  of  the 
said  premises. 

On  the  death  of  Francis  Newbery,  Wil- 
liam Sandys  was  seised  of  the  reversion 
expectant  on  the  determination  of  the  lease. 

Nicholas  Newbery,  in  1808,  built  a  farm- 
house and  buildings  partly  on  the  demised 
lands,  and  partly  on  a  piece  of  waste  land, 
part  of  Langbeer  Down  adjoining,  belong- 
ing to  the  reversioner. 

These  buildings  were  out  of  repair  at 
the  expiration  of  the  lease,  and  a  suit 
having  been  instituted  for  the  administra- 
tion of  the  estate  of  Francis  Newbery,  Mr. 
Sandys  claimed  a  sum  of  124^.  2s,  as  a 
debt  under  the  covenant  to  repair,  in  respect 
of  the  dilapidations;  this  claim,  upon  its 
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being  made  before  tbe  chief  clerk,  was 
disallowed,  but  it  was  finally  adjourned 
into  court. 

Mr,  Selwyn  and  Mr,  Sandys  now  moved 
to  vary  the  chief  clerk's  certificate. — The 
present  claim  is  resisted,  because  it  is  said 
that  a  part  of  the  site  of  the  house  is  out- 
side the  lease ;  a  head-rent,  however,  was 
paid  throughout  the  lease  :  so  far,  therefore, 
the  reversioner  had  acquiesced  in  the  act 
of  his  tenant  in  building  on  the  waste.  The 
new  house  was  now  within  the  in  closure, 
and  the  landlord  could  not  have  ejected 
the  tenant  from  the  part  not  comprised  in 
the  lease. 

Doe  d.  Harrison  v.  Murrell^  8  Car.  &  P. 

134. 
Doe  d.  Lewis  v.  Rees^  6  Ibid.  610. 
Yem  ▼.  Edwards^  3  Kay  &  J.  564; 
8.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 
690:    1    De   Gex   &  Jo.  598;  27 
Law  J.  Rep.  (n.s.)  Chanc.  23. 
Bryan  d.  Child  v.  Winwood^  1  Taunt. 

208. 
Doe  d.  Lloyd  v.  Jones^  1 5  Mee.  &  W. 
580;  s.  c.  16  Law  J.  Rep.  (n.s.) 
£xch.  58. 
Douse  V.  Earle^  3  Lev.  264. 

Mr.  Barber,  for  the  plaintiffs,  the  resi- 
duary legatees  of  F.  Newbery.— The  ques- 
tion was  one  of  law.  It  ought  to  be  tried 
in  an  action  on  the  covenant.  Assuming 
that  the  piece  of  land  taken  was  not  a  part 
of  the  demised  premises,  still  the  owner 
of  the  soil  allowed  the  tenant  to  take  right 
of  common  over  the  waste;  but  was  it 
taken  on  the  terms  of  the  lease?  No  claim 
was  made  by  either  party  in  respect  of  it, 
and  a  right  to  the  use  and  occupation 
could  only  arise  upon  a  contract.  This 
was  but  a  permission  to  build  and  to 
occupy.  It  was  irrespective  of  all  contract, 
and  the  decease  of  the  tenant  could  give 
no  claim  to  the  landlord.  No  covenant 
could  be  implied  against  him  at  law,  and 
no  contract  could  be  implied  to  keep  in 
repair  a  building  erected  upon  an  encroach- 
ment; neither  was  there  anything  from 
which  it  could  be  said  that  the  term  granted 
by  the  lease  was  to  extend  to  this  en- 
croachment. 

Mr,  Follett  and  Mr,  Hanson^  for  the 
executor,  referred  to — 

Dann  v.  Spurrier ^  7  Ves.  231. 


Powell  T.  ThomaSf  6  Hare,  800. 
Clare  Hallv,  Harding,  Ibid.  273;  s.c. 
17  Law  J.  Rep.  (n.s.)  Chanc.  801. 

Mr,  Selwyn,  in  reply.— If  a  tenant,  after 
the  expiration  of  his  lease,  held  over,  an 
implication  arose  that  he  did  so  upon  the 
terms  contained  in  his  lease.  Was  there 
not  then  such  an  implied  intention  between 
these  parties  as  to  make  the  demised 
estate  liable  for  these  dilapidations  ? 

July  12. — ^The  Master  of  the  Rolls. 
—Must  not  a  contract  be  implied  between 
the  landlord  and  tenant,  that  the  house 
erected  by  the  tenant  should  be  considered 
and  held  as  part  of  the  original  demise, 
although  built  on  land  not  comprised 
within  the  limits  of  the  original  lease? 
There  does  not  appear  to  have  been  any 
agreement  in  writing  between  the  parties, 
nor  is  there  any  evidence  of  anything  that 
took  place  on  the  subject.  There  is  nothing 
but  the  fact,  that  the  landlord  allowed  the 
tenant  to  build,  and  that  the  tenant  for  the 
time  being  of  the  premises  under  the  lease 
has  occupied  the  house  until  the  termination 
of  the  lease,  without  paying  any  rent  for 
the  house,  or  any  increase  of  the  rent  upon 
the  sum  reserved  by  the  original  demise. 
In  the  absence  of  all  agreement,  in  order 
to  ascertain  on  what  condition  the  tenant 
held  the  house,  it  will  be  necessary  to 
consider  whether  the  Court  would  have 
allowed  the  landlord  to  evict  the  tenant 
after  he  had  erected  the  buildings  with 
the  landlord's  acquiescence.  I  have  no 
doubt  of  the  principle  laid  down  in 
Dann  v.  Spurrier  with  the  limitations 
established  in  The  Master,  ^e.  of  Clare 
Hall  V.  Harding,  and  such  cases  as 
Powell  V.  Thomas.  The  Court  would  have 
interposed  to  restrain  the  landlord  from 
evicting  the  tenant  immediately  after  the 
erection  of  the  building:  then,  to  what 
period  would  this  equity  in  favour  of  the 
tenant  extend  ?  The  mode  of  deciding  is 
to  consider  that  there  was  involved  in  the 
permission  to  build  a  permission  by  the 
landlord  to  the  tenant  to  occupy  the  build- 
ing for  the  term  of  the  lease.  Again,  if 
the  landlord,  after  allowing  the  occupation 
of  the  house  for  several  years  without 
payment  of  rent,  had  required  rent  to  be 
paid  for  it,  this  Court,  in  the  absence  of 


Yoi.XXYin.]      MICHAELMAS  1868  to  MICHAELMAS  1859. 


70 


express  agreementv  would  hold  that  there 
was  an  implied  agreement  that  the  occn- 
pation  during  the  term  should  he  without 
sny  additional  rent  to  that  previously 
paid  by  the  tenant.  If  that  is  so,  is  this 
implied  agreement  to  be  one-sided  ?  Can 
this  Court  hold,  that  the  tenant  is  to  be  at 
liberty  to  suffer  the  house  to  fall  for  want 
of  repair,  or,  if  he  please,  to  pull  it  down 
during  the  term  and  sell  the  materials? 
The  Court  would  interfere  to  prevent  this, 
just  as  if  the  building  were  included  in  the 
original  lease.  But  this  could  only  he  on 
the  ground  of  an  implied  contract  between 
the  parties  that  the  house  should  be  treated 
as  part  of  the  premises  contained  in  the 
lease,  and  therefore  subject  to  all  the 
covenants  and  obligations  contained  in 
the  lease.  The  dilapidations  must  be  made 
good  out  of  the  estate  of  the  deceased 
tenant. 


M.R.  7 
1858.  > 
lulye.    ) 


WHITE  e.  WAKLET. 


July 

Legacy — Specific  or  General, 

A  testaiart  hy  his  wiUf  stated  that  he  had 
XmI  his  money  to  various  persons  named  on 
their  respective  notes  of  hand,  and  to  sundry 
other  persons,  whose  names  and  notes  would 
he  found  among  his  papers  ;  he  then  said^ 
**  Now  my  will  is^  that  the  monies  as  afore-^ 
smid  be  dwposed  of  as  follows*';  the  testator 
then  gave  legacies  to  the  amount  of  9,900/. 
At  his  death  none  of  the  enumerated  invest-^ 
menis  existed:  —  Held,  that  the  legacies 
were  uoi  specific^  hui  general,  legacies. 

Francis  Newbery,  by  his  will,  dated  the 
3rd  of  April  1841,  said,  "Mliereas  I  am 
possessed  of  certain  freehold  and  leasehold 
property,  and  also  of  monies  in  the  hands 
of  several  persons  hereinafter  mentioned, 
lent  to  them  on  their  respective  notes  of 
hand,    payable,    with    interest,    viz.,    to 

Messrs. ,  &c.";  the  testator  then  stated 

the  names  of  the  several  persons  whose 
notes  he  held,  and  concluded,  **To  Dutch 
stock,  Stttckey  &  Co.  (who  were  his  ban- 
kers), and  sundry  other  persons,  whose 
names  and  notes  of  hand  will  be  found 
amongst  my  papers,**  &c.  "  Now  my  will  is, 
thai  the  monies  as  aforesaid  be  disposed  of 


as  follows"  The  testator  then  disposed  of 
his  freehold  and  leasehold  property;  he 
also  gave  several  legacies  amounting  to 
9,900<. 

Several  questions  were  raised  upon  this 
¥dll :  first,  whether  the  legacies  were 
specific  and  adeemed,  by  reason  of  none 
of  the  identical  monies  mentioned  in  the 
will  being  in  existence  at  the  death,  the 
Dutch  stock  itself  having  been  sold ; 
second,  whether  the  legacies  were  payable 
so  far  as  the  monies  out  on  new  notes  of 
hand,  and  at  the  bankers  at  the  time 
of  the  death,  would  extend ;  and,  third, 
whether  they  were  payable  out  of  the 
general  estate. 

Mr.  Barber f  for  the  plaintiffs. 

Mr.  Selwyn  and  Mr.  Turner^  for  the 
testator's  widow,  who,  though  not  a  party 
to  the  suit,  appeared  under  an  order  for 
liberty  to  attend  proceedings,  insisted  that 
the  legacies  were  not  payable,  or,  if  pay- 
able, that  payment  must  be  made  out  of 
the  monies  invested,  and  then  only  so  far 
as  monies  on  notes  of  hand  at  the  testator's 
death  or  at  his  bankers,  would  extend. 
Cochran  v.  Cochran^  14  Sim.  248. 
Whateley  v.  Spooner^  3  Kay  &  J.  542. 

The  Master  of  the  Rolls. — ^This  bears 
no  approach  to  a  gift  of  specific  legacies  ; 
they  are,  therefore,  payable  out  of  the 
general  personal  estate. 


,15.  J 


WHITS  e.  WA&LBY. 


M.R. 

1858 
July  6 

Legacy — Participation — Words  of  Re- 
ference. 

A  testator  gave  1,000/.  to  his  sister  Sarah 
for  life,  with  remainder  to  her  children; 
he  then  said,  To  each  of  my  sisters,  M.A,,  C. 
and  B,  I  bequeath  5001.,  and  in  case  of 
death  to  either  their  portions  to  go  to  the 
surviving  sisters  '*  above  mentioned."  C. 
died  in  the  lifetime  of  the  testator : — Held, 
that  her  5001.  survived  to  M.  A.  and  B ; 
and  that  Sarah  was  not  included  in  the  words 
"  the  surviving  sisters  above  mentioned." 

Francis  Newbery,  among  other  legacies, 
gave  the  foUowing,  '*  I  bequeath  to  my  bro- 


80 


COURTS  OF  CHANCERY: 


[Nbw  Serisb 


tber  Joseph  Newbery  the  interest  of  2,000/. 
during  his  life,  the  said  sum  to  be  invested 
in  the  funds,  or  on  land  security,  by  my 
executors  hereinafter  mentioned,  and  at  his 
decease  to  be  divided  between  my  sisters 
(except  Sarah) ;  to  my  sister  Sarah  I 
bequeath  the  interest  of  1,000^  for  her 
life  for  her  sole  use,  and  at  her  decease 
equally  to  her  children  (if  any),  if  not,  to 
Mrs.  Frazer's  family.  To  each  of  my 
sisters,  viz.,  Mary  Ann,  Charlotte  and 
Betsy,  I  bequeath  500/.,  making  1,500/., 
and  in  case  of  death  to  either  their  portions 
to  go  to  the  surviving  sisters  above  men" 
tioned,** 

Charlotte  died  in  November  1846,  in  the 
lifetime  of  the  testator. 

It  was  now  insisted  that  the  words  "  to 
the  surviving  sisters  above  mentioned" 
included  Sarah ;  and  that  the  right  to  par- 
ticipate in  the  500/.  which  Charlotte  would 
have  taken  was  not  confined  solely  to  Mary 
Ann  and  Betsy. 

The  bill  was  filed,  by  James  White  and 
Sarah  his  wife  and  William  Newbery,  the 
two  last  of  whom  were  the  residuary  lega- 
tees of  the  testator,  against  Henry  Wakley, 
the  executor  of  the  testator's  will,  for  an 
administration  of  the  estate. 

None  of  the  legatees  interested  in  this 
question  were  parties  to  the  suit,  neither 
did  it  appear  that  they  had  obtained  any 
order  to  attend  the  proceedings. 

Mr,  Barber  submitted  the  question  to 
the  Court. 

July  15.— The  Master  op  the  Rolls. 
—The  gift  of  this  legacy  is  in  itself  com- 
plete and  confined  within  its  own  words. 
Sarah  is,  therefore,  excluded ;  she  has  no 
right  to  participate  in  the  gift  of  the 
1,500/.  This  is  not  a  question  which  has 
any  relation  to  land. 


t.       ^ 

8.        >  In 

;,  31.3 


re  kingsley's  trusts. 


M.R. 
1858. 
July  26, 

Baron  and  Feme — Legacy   to   Wife — 
Protection  Order, 


A  married  woman,  whose  earnings  and 
property  were  protected  against  her  husband 
and  his  creditors,  by  an  order  made  under 


the  20  ^  21  Viei.  c.  85.  s.  21,  on  account 
of  his  desertion  of  her,  will  be  ordered  the 
payment  of  a  legacy  given  to  her  in  general 
terms  {1), 

• 

This  was  the  petition  of  Ann  Woolley, 
a  married  woman,  by  her  next  friend.  She 
had  been  deserted  by  her  husband  from 
the  year  1845,  without  any  reasonable 
cause,  and  she  now  prayed  that  a  sum  of 
414/.  16s,  Id,  3/.  per  cent,  reduced  an- 
nuities might  be  paid  to  her  as  if  she  were 
a  feme  sole.  The  petition  prayed  in  the 
alternative,  that  the  fund  might  be  settled 
and  the  dividends  paid  to  her  during  her 
life  for  her  separate  use,  free  from  the  debts 
and  engagements  of  her  husband,  with 
remainder  after  her  decease  for  her  only 
child. 

Jane  Kingsley,  by  her  will,  bequeathed 
to  Ann,  the  wife  of  Edward  Woolley,  the 
sum  of  400/. 3/.  percent,  reduced  annuities. 
The  testatrix  died  on  the  11th  of  March 
1853,  and  her  will  was  proved  by  Charles 
Kingsley  and  Robert  Wills,  her  execu- 
tors. 

On  the  21st  of  February  1855,  Edward 
Woolley,  the  husband,  was  living  at  Turee, 
in  New  South  Wales,  and  on  that  day  he 
executed  a  power  of  attorney  which  had 
been  sent  out  to  him,  authorizing  Messrs. 
Kingsley  and  Wills  to  pay  the  legacy  to  a 
person  named  in  the  power.  This  was 
subsequently  signed  by  Ann  Woolley,  but 
the  executors  refused  to  act  upon  it ;  and 
E.  Woolley  had  not  since  been  heard  of 
by  his  wife. 

On  the  10th  of  April  1858,  the  Justices 
of  the  county  of  Somerset,  assembled  in 
Petty  Sessions,  by  virtue  of  the  20  &  21 
Vict.  c.  85.  s.  21,  made  an  order  pro- 
tecting the  earnings  and  property  which 
Ann  Woolley  had  acquired  since  1845, 
from  her  husband  and  his  creditors,  and 
it  directed  that  the  same  should  belong 
to  her  as  if  she  were  a  feme  sole.  This 
order  was  duly  registered  in  the  County 
Court  of  Somersetshire,  at  Taunton. 

The  petitioner  then  applied  to  the  exe- 
cutors ;  they  refused  to  pay  either  the 
legacy  or  the  dividends  to  her,  but  they 
paid  380/.  and  34/.  I6s,  Id.,  making  the 
414/.  I6s,  Id,,  into  court,  under  the  Trus* 

(1)  See  21  &  22  Vict  c  108. 
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tees'  Relief  Act,  10  &  11  Vict.  c.  96,  in 
the  matter  of  the  trusts  of  the  will  of  Jane 
Kingsley  deceased,  and  in  their  affidavit 
they  stated  their  belief  that  Edward  Wool- 
ley  and  Ann  his  wife,  or  one  of  them,  were 
the  only  parties  entitled ;  they  also  said, 
that  there  was  one  child  only  of  the  peti- 
tioner living,  and  that  there  had  been  (as 
the  &ct  was)  no  settlement  or  agreement 
for  a  settlement  made  on  or  subsequent  to 
the  marriage. 

Mr.  FoUeU  and  Mr.  T.  B.  Saunders, 
for  the  petitioner,  referred  to 

Dunkley  v.  DunkUy^  2  De  Gex,  M.  & 
G.  390 ;  s.  c.  4  De  Gex  &  Sm.  570. 
In  re  Wright's  TrusU,  15  Beav.  367. 

Mr.  Builery  for  the  executors,  cited 
Davison  v.  Mason,  18  Beav.  540. 

The  Master  of  the  Rolls  considered 
that  the  petitioner  was  entitled  to  the 
fund,  and  upon  the  executors  consenting 
to  transfer  it  to  an  account,  entitled  "  the 
sccount  of  the  legacy  given  to  Ann 
WooUey,  the  wife  of  Edward  WooUey," 
he  ordered,  that  after  payment  of  the  costs, 
the  residue  should  be  paid  to  the  peti- 
tioner. 

[See  Bathe  v.  the  Bank  of  England^ 
27  Law  J.  Rep.  (n.s.)  Chanc.  630.] 


LoaiM 
July 


aiwJusTicBB.     "^ 

17,  23, 24,  26;  > 
Nov.  25.  } 


PRIDE  17.  F00K8. 


WUh  Construction—*'  Children''—''  /*- 
sue''— *' Without  leaving  Issue." 

T,  Wf  bg  his  will,  made  in  1805,  gave 
the  residue  of  his  real  estate  and  all  his 
personal  estate  to  a  trustee  in  trust  for  con^ 
version  and  for  aecumulationf  for  the  benefit 
of  "  such  child  or  children  "  as  his  nephews 
and  niece,  Walter,  Thomas  and  Dorothy, 
should  leave  at  the  time  of  their  respective 
deceases,  in  equal  third  parts ;  and  in  case 
either  of  his  said  nephews  and  niece  should 
die  without  leaving  any  children  or  a  child, 
then  such  third  share  should  be  paid  to  the 
children  or  child  of  the  other  or  others  leaV' 
ing  children  or  a  child,  in  equal  proportions. 
And  in  ease  all  his  said  nephews  and  niece 
Nbw  Skues,  XXVIII.— Cbaho. 


should  die  without  **  leaving  any  issue,"  then 
he  directed  that  the  whole  should  go  to  the 
children  of  P.  G,  in  equal  shares,  Walter^ 
Thomas  and  Dorothy  all  died  without 
leaving  any  child,  but  Dorothy  left  grand- 
children. The  Master  of  the  Rolls  decided 
that  the  word  **  children"  should  be  inter^ 
preted  so  as  to  include  grandchildren  and 
remoter  issue,  and  that  the  property  was 
divisible  among  the  eight  grandchildren  of 
Dorothy  per  capita,  so  that  the  gift  over  did 
not  take  effect,  nor  was  there  an  intestacy : 
—Held,  reversing  that  decision,  that  the 
words  '*  child  or  children"  must  be  read  in 
their  strictly  proper  sense,  and  did  not  in-- 
^  elude  grandchildren  or  remoter  issue ;  that 
**  any  issue"  could  not  be  read  "  any  such 
issue,"  so  that  the  gift  over  to  the  children 
of  P.  0.  did  not  take  effect,  but  that  there 
was  an  intestacy. 

This  case  came  on  upon  two  appeals 
from  a  decision  of  the  Master  of  the  Rolls, 
on  the  construction  of  the  will  of  Thomas 
Wehh,  dated  the  3rd  of  April  1805. 

By  this  will  the  testator,  after  giving 
certain  legacies  and  annuities,  and  some 
property  to  his  wife  for  life,  devised  a  close 
in  Sherborne  to  his  nephew  Thomas  Pride 
for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male ;  and  for  default  of 
such  issue  to  the  same  uses  in  favour  of 
Walter  Pride  and  his  sons ;  and  for  default 
of  such  issue,  to  the  use  of  his  niece 
Dorothy,  for  life,  with  remainder  to  her 
children,  as  tenants  in  common  in  fee; 
and  for  default  of  such  issue  to  his  own 
right  heirs. 

The  testator  then  proceeded  as  follows : 
— '*  As  to  all  other  my  freehold  messuages, 
lands,  tenements  and  hereditaments,  and 
my  several  leasehold  estates,  lands  and 
premises,  not  hereinbefore  disposed  of, 
situate  in  the  parish  of  Sherborne  aforesaid^ 
or  elsewhere,  and  the  sum  of  7,000/.  stock 
in  the  3/.  per  cent,  consolidated  annuities, 
and  other  my  monies,  securities  for  money, 
and  personal  estate  of  every  denomination 
whatsoever,  I  give,  devise  and  bequeath 
the  same  and  every  part  thereof  unto  the 
said  Thomas  Fooks,  to  hold  to  him,  his 
heirs,  executors,  administrators  and  as- 
signs, according  to  the  nature  of  the  re- 
spective estates ;  but  upon  and  subject 
nevertheless  to  the  several  trusts,  and  to 
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the  provisoes  and  declarations  hereinafter 
mentioned,  expressed  and  declared  of  and 
concerninj^  the  same;  that  is  to  say,  in 
trust  that  he,  the  said  Thomas  Fooks,  his 
heirs,  executors  or  administrators,  do  and 
shall,  with  all  convenient  speed  after  my 
decease,  absolutely  sell  and  dispose  of  all 
my  said  estates,  lands  and  premises,  to 
any  person  or  persons  willing  to  purchase 
the  same,  either  by  public  auction  or 
private  contract,  as  he  or  they  shall  think 
ft,  for  the  best  price  that  can  be  obtained, 
and  do  and  shall,  for  that  purpose,  make 
and  execute  such  deeds  and  conveyances 
as  may  be  requisite  and  proper ;  and  I  do 
hereby  declare,  that  the  receipt  alone  of 
him,  the  said  Thomas  Fooks,  or  his  heirs, 
executors  or  administrators,  shall  be  a 
valid  and  effectual  discharge  to  any  pur- 
chaser, without  such  purchaser  looking  to 
the  application  of  the  purchase-money  by 
him  paid.  And  it  is  my  will,  and  1  do 
direct  that  the  said  Thomas  Fooks,  his 
executors  and  administrators,  do  and  shall 
stand  possessed  of  the  monies  arising  from 
such  sale  or  sales  of  my  said  estates  and 
all  other  monies  whatsoever  which  shall 
come  to  his  or  their  hands,  subject  to  the 
trusts  hereinafter  declared,  that  is  to  say, 
in  trust,  in  the  first  place,  to  pay  and  dis- 
charge all  my  just  debts,  funeral  and  other 
expenses,  the  cost  of  proving  this  my  will, 
and  the  several  legacies  hereby  bequeathed, 
and  after  such  deduction  thereout  then  in 
trust  to  place  and  invest  all  the  residue  in 
the  name  of  him  the  said  Thomas  Fooks, 
his  executors  or  administrators,  in  the  said 
3/.  per  cent,  consolidated  annuities,  in 
addition  to  the  said  stock  of  7}000/.  already 
there.  And  it  is  my  will,  and  I  do  direct 
the  said  Thomas  Fooks,  his  executors  or 
administrators,  do  and  shall  from  time  to 
time  receive  the  interest  or  dividends  aris- 
ing from  the  whole  of  such  funded  pro- 
perty, and  after  paying  and  discharging 
the  said  several  annuities  hereinbefore  be- 
queathed, which  I  hereby  charge  thereon, 
and  direct  to  be  paid  half-yearly,  as  such 
dividends  shall  become  due  and  be  received, 
invest  and  place  the  residue  of  such  divi- 
dends and  interest  in  the  name  of  him,  the 
said  Thomas  Fooks,  his  executors  or  ad- 
ministrators, in  the  said  3/.  per  cent,  an- 
nuities, in  augmentation  as  well  of  the 
said  stock  of  7,000/.  already  there,  as  of 


the  addition  or  accumulation  from  time  to 
time  to  be  made  thereto  by  and  out  of  the 
aforesaid  trust  estate,  which  it  is  my  will 
shall  continue  to  be  increased  in  such 
manner,  and  remain  vested  in  the  said 
Thomas  Fooks,  his  executors  or  adminis- 
trators, in  trust  for  and  for  the  only  bene- 
fit of  such  child  or  children  as  they,  my 
said  nephews  and  niece,  Walter,  Thomas 
and  Dorothy,  shall  leave  at  the  time  of 
their  respective  deceases,  and  to  be  paid 
and  divided  in  manner  following  (that  is 
to  say)  :  one  third  part  thereof  to  the  child 
or  children  of  the  said  Walter  Pride ;  if 
but  one  child  only,  then  the  whole  to  such 
only  child,  but  if  more  than  one,  then  unto 
all  such  children  in  equal  proportions ; 
and  the  two  remaining  third  parts  thereof, 
to  the  child  or  children  of  the  said  Thomas 
and  Dorothy,  in  like  manner.  And  in  case 
either  of  my  said  nephews  and  niece  shall 
happen  to  die  without  leaving  any  children 
or  a  child  lawfully  begotten,  then  I  direct 
that  such  third  part  shall  go  and  be  paid 
to  the  children  or  child  of  the  other  or 
others  leaving  children  or  a  child,  in  equal 
proportions,  if  more  than  one  ;  and  in  case 
all  of  them,  my  said  nephews  and  niece, 
shall  happen  to  die  without  leaving  any 
issue  lawfully  begotten,  then  I  direct  that 
the  whole  of  the  residue  of  my  said  estate 
shall  go  and  be  paid  to  the  three  children 
of  Peter  Gapper,  late  of  Sherborne  afore- 
said, brandy-merchant,  deceased,  by  Jane 
his  wife,  the  daughter  of  my  now  wife,  in 
equal  shares  and  proportions,  if  all  living, 
on  in  case  of  either  of  them  being  then 
dead,  to  the  survivors  or  survivor,  and  the 
issue  of  such  as  may  be  dead,  such  issue 
taking  per  stirpes  and  not  per  capita. 
And  1  do  hereby  authorize  and  empower 
my  said  trustee,  the  said  Thomas  Fooks, 
his  executors  and  administrators,  from 
time  to  time  to  apply  so  much  and  such 
part  of  the  income  of  my  said  estate  as  in 
his  or  their  judgment  may  be  sufficient 
and  proper  for  the  education  and  mainte- 
nance of  the  children  of  my  said  nephews 
and  niece  during  their  minority,  and  for 
their  future  advancement  in  life." 

The  testator  died  in  1808,  and  his  will 
was  proved.  He  left  his  two  nephews, 
Walter  Pride  and  Thomas  Pride,  and  his 
niece,  Dorothy  Prisk  originally  Pride  and 
afterwards  Worsdale,  surviving. 
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Thomas  Pride- died  in  1824,  without 
cTer  haring  had  a  child. 

Walter  Pride  died  in  1854,  without 
leaving  a  child  or  remoter  issue,  his  only 
son^  Thomas  Wehh  Pride,  having  died  in 
his  lifetime  without  issue. 

Dorothy  (married  to  Mr.  Prisk)  died  in 
January  1858,  leaving  no  child,  hut  eight 
grandchildren.  She  had  had  four  children, 
Henrietta  Jane,  Edward  Thomas  Henry, 
both  of  whom  died  without  having  been 
married,  Elisaheth,  the  wife  of  Mr.  Cottle, 
and  Caroline,  the  wife  of  Mr.  Fowler. 

Mrs.  Cottle  died  in  1827  leaving  chil- 
dren, and  Mrs.  Fowler  died  in  1 845,  also 
leaving  children. 

The  children  of  Mrs.  Cottle  and  Mrs. 
Fowler  were  together  eight  in  number. 

The  suit  was  instituted  for  the  purpose 
of  having  a  determination,  whether  the 
gift  over  to  Peter  6apper*s  children  took 
effect,  or  whether  there  was  an  intestacy,  so 
that  the  next-of-kin  of  the  testator  were 
entitled,  or  whether  the  children  of  Mrs. 
Cottle  and  Mrs.  Fowler  were  entitled. 

The  cause  was  heard  before  the  Master 
of  the  Rolls,  who  held  that  the  true  con« 
stnietion  of  the  will  was,  that  the  word 
"children"  in  the  early  part  of  the  will 
ought  to  be  read  so  as  to  include  "  grand- 
children and  remoter  issue" ;  that  the  gift 
over  did  not  take  effect,  nor  was  there  an 
intestacy,  but  that  the  eight  children  of 
Mrs.  Cottle  and  Mrs.  Fowler  were  each 
entitled  to  one-eighth  per  capita  (1). 

(1)  The  Muter  of  the  RoUa,  in  delivering 
jndipneiit  npon  the  question  of  construction,  spoke 
as  follows: — "Looking  at  the  words  of  the  will  u 
res  imtggra,  the  time  having  come  when  the  decision 
lespeeting  these  words  must  be  pronounced,  and 
the  proper  construction  put  upon  them,  I  am  com- 
pelled to  saj  that,  in  my  view  of  the  case,  the  event 
in  wluch  alone  the  testator  intended  the  gift  over  to 
take  dEsct  in  favour  of  the  Gapper  family  has  not 
arisen,  and  that,  unless  the  nephews  and  niece  all 
died  without  leaving  any  issue  surviving  any  one  of 
them,  the  gift  over  did  not  take  effect  In  the  first 
pbiw,  the  word  '  issue'  is  nomen  generalittiwtum ;  it 
includes  all  issue,  and  the  burden  of  shewing*  that 
it  is  to  be  used  in  a  restricted  sense  lies  on  them 
who  so  contend.  It  is  certainly  not  to  be  contested 
that,  when  a  testator  makes  a  gift  of  personal  estate 
to  certain  persons  for  life,  and,  after  their  death,  to 
a  particular  class  of  their  issue,  and  then  introduces 
a  gift  over  io  case  those  persons  should  die  without 
issue,  the  word  'issue*  i^  as  a  general  rule,  con- 
fined to  the  'issue*  previously  spoken  of.  This  is, 
bowever,  subject  to  this  qualification,  that  the  whole 
will  aad  the  scope  and  object  of  the  bequest  must  be 


The  representatives  of  the  children  of 
Peter  Gapper  appealed,  as  did  also  the 
next-of-kin  of  the  testator. 

The  case  was  argued  elaborately  during 
the  greater  part  of  four  days,  and  as  many 
of  the  points  of  discussion  are  examined  in 

looked  at,  so  as  to  see  that  this  is  the  real  mean- 
ing of  the  testator.  It  is,  I  think,  a  just  observa- 
tion which  is  made  by  Sir  Richard  Kindersley,  in 
the  case  of  Wettwood  v.  Southey{\)  :  '  The  remain- 
ing question  is,  how  does  this  conclusion  aiiect  the 
construction  of  the  word  "  itoue  "  in  the  limitation 
over?  It  is  true  that  where  there  is  a  legacy  to  one 
for  life,  and  after  his  death  to  his  children,  with  a 
gift  over  if  he  die  without  issue,  and  there  is  nothing 
to  restrain  those  words,  the  words  "  without  issue^^ 
are  limited  to  the  issue  before  mentioned.  But  the 
ground  on  which  the  Court  has  used  violence  with 
the  words,  and  interpolated  the  word  "  such,'*  is  this, 
that  if  there  were  no  restriction  on  the  generality  of 
the  words  "  dying  without  issue,"  the  limitation  over 
would  be  void ;  yon  refer,  therefore,  the  language 
of  the  gift  over  to  that  of  the  preceding  gift,  in  order 
to  limit  the  general  term  **  issue**  to  the  particular 
issue  before  mentioned.  But  when  the  dying  with- 
out issue  is  either  in  terms  or  by  the  proper  con- 
struction limited  to  dying  without  issue  living  at  the 
death,  there  is  no  reason  for  interpreting  the  words  as 
meaning  "  suoh  issue  as  before  mentioned."  I  am 
not  aware  of  any  case  in  which  a  legacy  to  one  for  his 
life,  with  remainder  to  his  children,  and  a  gift  over 
if  he  dies  without  issue,  in  the  sense  of  issue  living 
at  his  death,  the  limitation  has  been  restricted  as  if 
the  words  had  been  *'8uch  issueas  before  mentioned.^* 
Such  a  construction  might,  in  fact,  wholly  defeat  the 
testator's  intention;  for  if  the  words  were  construed 
to  mean  "  such  issue,**  the  effect  might  be  this :  the 
tenant  for  life  might  have  an  only  child,  who  might 
attain  twenty-one,  marry,  and  have  children  and  die 
before  the  tenant  for  life,  and  then  the  child  and  the 
issue  of  that  child  would  be  excluded.'  Thus  the 
Vice  Chancellor  really,  in  fact,  suggested  by  anti- 
cipation the  precise  case  which  has  arisen  in  the 
present  case.  Here  the  words  are  *  leaving  any 
issue.*  The  failure  of  issue  is,  therefore,  clearly 
attributable  to  the  death  of  the  survivor  of  the 
nephews  and  niece.  A  similar  view  to  that  stated 
by  Sir  Richard  Kindersley  is  stated  by  Lord  Cotten- 
ham  in  Eilicombe  v.  Gompertz (2) ;  he  says:  'Pro- 
vision is  made  for  certain  members  of  a  class  an- 
swering a  particular  description,  and  then  a  gift 
over  is  made  upon  the  failure  of  the  class.  If  it  be 
clear  that  the  whole  of  the  class  were  not  to  take,  the 
gift  over,  though  made  to  depend  upon  the  failure 
of  the  whole  class,  will  be  construed  to  take  place 
upon  the  failure  of  that  description  of  the  class  who 
were  to  take;  and,  on  the  other  hand,  if  it  appears 
that  all  the  class  were  intended  to  take,  although 
some  only  are  enumerated,  and  the  gift  over  be 
upon  the  failure  of  the  whole  class,  the  Court  will 
adopt  such  a  construction  as  will  extend  the  benefit, 


(1)  2  Sim.  N.S.  192;  s.c.  21  Law  J.  Rep.  (n.s.) 
Chanc.  473. 

(2)  3  M.  &  Cr.  127. 
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tho  judgment  of  Lord  Justice  Turner,  a 
■light  sketch  of  them  here  will  suffice. 

The  Solicitor  General^  Mr,  Selwyn  and 
Mr,  Hothouse,  for  the  representatives  of 
the  children  of  Peter  Gapper,  while  con- 
tending   that    the    expression   "  child   or 
children*'  ought  to  be  strictly  construed 
and  kept  to  its  primary  signification,  yet 
argued  that  the  words  ''without  leaving 
any  issue/'  preceding  the  gift  over  to  the 
Oappers,  ought  to  be  read  **  without  leaving 
such  issue,'*  so  as  to  avoid  an  intestacy  and 
give  effect  to  the  gift  over.     They  cited— 
fVestwood  ▼.  Southey,  2  Sim.  N.S.  192 ; 
s.  c.   21  Law  J.  Rep.  (n.s.)  Chanc. 
473. 
Doe  d.  Lyde  v.  Lyde,  1  Term  Rep.  596. 
Gale  V.  Bennett  Ambl.  681;    s.  c.  2 

Jarman  on  Wills,  362. 
Radeliffe  v.  Buckley,  10  Ves.  195. 

Mr»  Roundell  Palmer,  Mr,  Greene  and 

in  the  beat  way  the  law  will  admit,  to  the  whole 
elaaa.  Of  hoth  these  propositions  the  authorities 
present  many  examples.'  in  fact,  according  to  the 
▼iew  of  Lord  Cottenham,  it  would  seem  that  the 

Srinciple  on  which  the  Court  construes  wills  of  this 
escription  is,  still  to  preserve  the  rule  that  the  gift 
over  is  to  take  effect  upon  the  failure  of  the  class  of 
issue  hefore  described,  but  that  it  will  in  some  cases 
restrict  the  word  *  is5ue*  to  a  particular  portion  of 
that  class  before  enumerated,  in  order  to  prevent 
intestacy;  while  it  would  in  the  other  case  enlarge 
the  previous  enumeration  of  the  class  to  the  ex- 
tent of  the  whole  class  after  mentioned,  on  the 
failure  of  which  alone  the  gift  over  is  to  take  effect. 
In  this  case,  the  other  parts  of  the  will  seem  to  me 
to  point  strongly  towanJs  rejecting  any  limitation 
of  a  general  description  of  the  word  '  issue*  to  a 
portion  only  of  that  class  on  the  &ilure  of  which 
the  gift  over  is  eznressed  to  take  effect  In  the 
prior  part  of  the  win,  which  I  have  stated  in  detail, 
when  the  gift  over  is  limited  on  the  failure  of  chil- 
dren of  the  nephews  and  niece,  the  word  *  such*  is 
introduced  befbfe  the  word  *  issue'  and  this  is  done 
on  aeveral  occasiona.  This  is  not  omitted  in  the 
present  residuary  bequest,  but  the  word  'any*  is 
introduced  and  substituted  for  the  word  'such,' 
as  if  in  contradistinction  therewith.  In  this  verr 
stnteac*  also,  if  the  gift  over  takes  effect,  it  is  to  the 
chiktren  of  Peter  Oapper  by  Jane  his  wife,  and  the 
issue  of  such  as  might  be  dead,  such  issue  taking 
ffr  sftrprs.  In  this  clause  of  the  sentence,  there- 
fore, it  is  impossible  to  restrict  *  issue*  to  childrm 
of  a  child,  but  it  must  include  all  the  rvnoter  issue 
ifthefv  were  no  children  to  Uke.  There  are  many 
cases;,  particularly  in  the  instances  of  devisees  of  real 
estate,  in  which  the  Court  has  held  the  word  *  chiU 
dien*  to  be  a  word  of  limitatioa,  extending  it  beyond 
its  SBore  Hoaittd  mcaainf,  and  VMJdng  the  woitl 


Mr,  BaiteUi  for  some  of  tbe  next-of-kin  of 
the  testator,  insisted  tbat  the  limited  con- 
struction of  the  term  "child  or  children" 
was  the  proper  one,  but  that"  without  issue," 
preceding  the  gift  over  to  the  Gappers, 
ought  not  to  be  construed  "such  issue," 
to  give  effect  to  that  gift  over;  but  on  the 
contrary,  that  by  strictly  construing  both 
expressions,  as  they  contended  the  Court 
ought  to  do,  an  intestacy  would  be  the 
consequence,  which,  although  unwillingly, 
the  Court  was  bound  from  the  authorities 
to  pronounce  had  taken  place.  The  cases 
cited  were — 

Moor  V.  Raisbeck,  12  Sim.  123. 

Sanderson  v.  Bayley,  4  Myl.  &  Cr.  56; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  18. 

Wythe  V.  Thurlston,  or  Wythe  v.  Black- 
man,  Ambl.  555. 

Sibley  v.  Perry,  7  Ves.  522. 

Earl  of  Orford  v.  Churchill,  3  Ves.  & 
B.  59. 

equivalent  to  '  issue.'     I  think  that  in  the  present 
case,  in  the  gift  of  the  residue,  the  testator  has  shewn 
his  meaning  to  be  that  the  words  *  children'  and 
'child'  are  to  be  extended  to  grandchildren  and  to 
remoter   descendants,  in  the  words  which  follow 
immediately  after  the  enumeration  of  the  children. 
It  is  to  he  paid  to  the  children  or  child  of  the  others 
having  children  or  a  child  in  equal  proportions,  and 
in  case  all  die  without  leaving  any  issue,  then  over. 
I  read  the  word  *  issue*  as  introduced  here  to  shew 
the  intention  of  the  testator  to  extend  the  meaning 
of  the  word  '  children*  before  speciGed,  and  to  save 
the  complicated  enumeration  of  grandchildren  and 
great-grandchildren,  which   would  probably  have 
been   required  to  express  fully  his  intention,  but 
which,  without  such  expression,  the  rules  of  law 
give  effect  to  in  the  case  of  the  word  '  issue.'     Ac- 
cording to  its  more  extended  signification,  grand- 
children certainlv  would  not  have  taken  concur- 
rently  with   their  parents;  but  if  a  nephew  had 
died,  leaving  no  children,  but  having  grandchildren, 
then  in  my  view  of  the  construction  of  the  whole  of 
this  clause,  the  gift  over  to  the  Gapper  family  would 
not  have  taken  effect,  as  it  was  only  to  take  effect  in 
case  the  nephews  and  niece  all  died  without  leaving 
any  issue.     But  that  event  has  not  occurred,  and 
the  gift  over  therefore  does  not  take  effect ;  but  this 
does  not  in  my  opinion  create  any  intestacy,  but 
the  meaning  expressed  by  the  testator  by  the  use 
of  the  word  *  issue*  noakes,  in  my  opinion,  the  issue 
of  the  nephews  and  niece  objecta  of  his  bounty, 
under  the  description  of  their  children.     The  will 
is  certainly  one  of  no  easy  construction;  but  I 
think  that  that  is  the  fair  meaning  of  the  words 
used  by  the  testator,  and  also  that  which  is  most 
consistent  with  the  rules  of  construction  adopted  by 
this  Court  in  similar  cases."^    His  Honour  altei^ 
wards,  upon  argument*  made  a  direction  that  tbe 
pTopeity  should  be  divided  amongst  tbe  children  of 
Xtn^  Cottle  and  Mrs.  Fowler  equally  per  emfitm^ 
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Cooper  V.  Pitcher^  4  Hare,  485  ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  24. 
Beek  ▼.  Bum,  7  Beav.  492;  s.  c.  13 

Law  J.  Rep.  (n.s.)  Chanc.  319. 
Lee  Y.  Bmk,  2  De  Gex,  M.  &  G.  810; 

8.  c.  22  Law  J.  Rep.  (n.s.)  Chanc. 

97. 
Gundry  v.  Pinniger^  1  Ibid.  502 ;  8.  c. 

21  Law  J.  Rep.  (n.s.)  Chanc.  405. 
WarhurUm  y.  Loveland,  cited  in  Gun* 

dry  y.  Pinniger. 
Jindree  y.  Ward,  and  Greene  v.  Ward, 

1  Ru88.  260 ;  8.  c.  4  Law  J.  Rep. 

Chanc.  98. 
Ranelagh  y.  Ranehgh,  12  Beay.  200 ; 

8.C.  19  Law  J.  Rep.  (n.s.)  Chanc.  39. 
Morse  y.  Lord  Ormonde^  5  Madd.  99. 
Monypenny  y.  Deriny,  7  Hare»  568. 

Mr,  Teed  and  Mr.  W,  Morrit^  for  others 
of  the  next-of*kin,  followed. 

Sir  Richard  Beihell,  Mr.  Toller  and 
Mr.  Enkine,  for  the  children  of  Mrs. 
Fowler;  and — 

Mr.  Folleit  and  Mr.  Tatham,  for  the 
children  of  Mrs.  Cottle,  supported  the  de- 
cision of  the  Master  of  the  Rolls,  and  after 
going  minutely  through  the  cases  cited  for 
the  appellants,  referred  to  the  following 
authorities  :^ 

Maeyregor  y.  Macgregor,  2  Coll.  192. 

Crooke  y.  Brooking,  2  Vem.  106. 

Boyle  y.  Hamilton,  4  Ves.  437. 

Evans  y.  Jones,  2  Coll.  516. 

Dalzell  y.  Welch,  2  Sim.  319. 

Farrant  y.  Nichols,  9  Beay.  327 ;  s.  c. 
15  Law  J.  Rep.  (n.s.)  Chanc.  259. 

Malcolm  y.  Taylor,  2  Russ.  &  M.  416. 

Ginyer  y.  White,  Willes,  348. 

Goodriyht  y.  Dunham,  1  Dougl.  264. 

Wyld  y.  Letsis,  1  Atk.  432. 

Ellieombe  y.  Gomperiz,  3  Myl.  8c  Cr. 
127. 

Trickey  y.  Trickey,  3  Myl.  &  K.  560. 

Wyld^s  case,  6  Rep.  17,  b. 

Noy.25. — Lord  JusticbKnioht  Bruce. 
<-^The  controyersy  in  this  case  is  as  to  the 
true  construction  of  the  disposition  of  the 
residuary  estate  of  Mr.  Thomas  Webb, 
made  by  his  will,  dated  in  the  year  1805, 
which,  alter  granting  some  annuities  and 
making  other  gifts  to  yarious  persons,  in- 
cluding the  testator's  nephew  Walter 
Pride,    the     testator's     nephew,   Thomas 


Pride,  their  sister,  the  testator's  niece 
Dorothy,  and  his  executor,  Mr.  Thomas 
Fooks,  gave  the  testator's  residuary  pro- 
perty, consisting,  as  it  was  stated  at  the 
bar,  and  as  I  assume,  of  personalty  only, 
in  these  words. — [His  Lordship  then  read 
the  residuary  gift  as  before  set  forth,  and 
proceeded] — There  was  a  codicil  added  in 
the  same  year,  1805,  which  gaye  an  an- 
nuity ;  but  neither  by  that  codicil,  nor,  as 
I  conceiye,  by  any  ot^er  parts  of  the  will 
than  the  portion  beginning  with  the  words, 
"as  to  all  other  my  freehold  messuages," 
and  ending  with  the  words  "  advancement 
in  life,"  which  I  haye  just  been  reading,  is 
the  interpretation  of  that  part* affected  ad- 
versely to  the  construction  to  be  presently 
stated  as  appearing  to  me  right.  The  tes- 
tator died,  as  I  collect,  in  December  1808, 
notwithstanding  the  different  statements 
on  that  subject,  in  one  at  least  of  the  do- 
cuments before  us.  I  collect  also  that  his 
wife,  living  when  the  will  was  made,  in  &ct 
survived  him  for  a  short  time.  He  was 
survived  also  by  his  two  nephews  and 
niece.  The  will  and  codicil  were  proved 
at  Doctors'  Conunons  in  the  year  1810  by 
Mr.  Fooks,  who  proceeded  to  act  in  the 
duties  of  the  executorship  and  trusteeship 
accordingly.  It  has  been  agreed  on  all 
hands  that  the  accumulation  directed  by 
the  will  was  by  law  prohibited  from  pro- 
ceeding, and  did  not  proceed,  beyond  the 
end  of  twenty-one  years  next  after  the  tes- 
tator's death,  a  period  reached  in  the  year 
1829 ;  the  present  dispute  being  only  as 
to  the  title  to  the  Consolidated  Bank  An- 
nuities which  then  by  accumulation  and 
otherwise  constituted  his  residuary  estate, 
and  the  income  accrued  on  them  since  the 
death  of  his  niece  Dorothy,  who  survived 
the  nephews,  Walter  and  Thomas,  and  died 
in  the  present  year  1858.  The  dividends 
that  became  payable  during  the  interval 
between  the  end  of  the  twenty-one  years 
and  her  death,  are,  I  repeat,  not  in  ques- 
tion. The  nephew  Thomas  never  had  any 
issue;  the  nephew  Walter  had  an  cuily 
child,  a  son,  who  died  a  bachelor  after  the 
testator's  death,  but  in  Walter's  lifetime, 
so  that  Walter  left  no  issue.  There  were 
children  of  Dorothy,  also,  who  were  living 
after  the  testator's  death,  but  all  Dorothy's 
children  died  in  her  lifetime,  so  that  she 
left  no  child.     She  left,  however,  various 
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grandchildren,  some  of  whom  at  least  are 
at  present  in  existence.    Of  the  three  chil- 
dren   whom    the  will    mentions    of  Peter 
Gapper,  deceased,  by  his  wife  Jane,  both 
also  mentioned  in  it,  one  is  still  alive,  and 
there  is  iivinp:  issue    of  one   of  the   two 
others.    The  fund  in  dispute  is  claimed  by 
some  of  the  parties  before  us  as  having 
been  given  by  the  will  to  Dorothy's  grand- 
children under  the  designation  of  Dorothy's 
children.     It  is,  adversely  to  that  alleged 
title,  claimed  as  having  by   force  of  the 
will  in  the  events  that  have  taken  place 
become  vested  in  the  issue  or  some  of  the 
issue  of  Peter  Gapper,  deceased,  by  his 
wife  Jane.  '  And   it  is,  in  opposition   to 
both  contentions,    claimed    to  belong,  as 
upon  an  intestacy,  to  those  who  represent 
the  testator's  widow,  and  the  persons  who 
were  his  next-of-kin  at  his  death.     There 
is  not  any  claim  made  under  the  will  to 
any  share  of  the  residue  on  behalf  of  the 
estate  of  the  nephew  Walter,  on  behalf  of 
the  estate  of  the  nephew  Thomas,  on  behalf 
of  the  estate  of  Dorothy,  on  behalf  of  the 
estate  of  Walter's  deceased  son,  or  on  be- 
half of  the  estate  of  any  deceased  child  of 
Dorothy.    We  were,  during  the  discussion 
at  the  bar,  informed  that  there  was  at  least 
one   great-grandchild  of  Dorothy,   who, 
born  in  Dorothy's  lifetime,  survived  her. 
Though  this  was  not  stated  by  way  of  ob- 
jection, and  the  cause  was  not,  I  believe, 
on  any  side  suggested  to  be  defective  in 
point  of  parties,  I  felt  some  doubt  whether 
it  was  not  so,  there  being  no  great-grand- 
child of  Dorothy,  as  I  understand,  before 
the  Court  or  represented  here.      It  has, 
however,  seemed  to  me,  and  I  believe  like- 
wise to  my  learned  Brother,  not  necessary 
to   treat  the  case  as  incomplete   in  that 
respect,  all  the  counsel  having,  I  repeat, 
appeared  desirous  that  it  should  be  heard 
by  us  in  its  actual  state,  being  the  condi- 
tion in  which  it  stood  when  heard  by  Sir 
John  Romilly,  before  whom  also,  as  I  col- 
lect, no  such   objection  was  taken.     We 
have,  therefore,  to  declare  whether  we  view 
the  testator  as  having  made  an  effectual 
gift  of  the   beneficial  interest  in  his   re- 
siduary property  now  in  controversy,  and 
if  so,  in  what  manner ;  and  accordingly  to 
determine,  so  far  as  our  opinion  is  con- 
cerned, the  meaning  to  be  attributed   to 
the  word   "cliild,"  the   word  **children," 


and  the  word  "issue,"  where  those  three 
words  are  used  with  reference  to  the  pro- 
geny of  Walter,  of  Thomas  and  of  Doro- 
thy, respectively,  in  the  disposition  which 
I  have  just  been  reading.  This  and  the 
rest  of  the  composition  before  us  I  have 
repeatedly  gone  through  and  considered, 
not  without  giving  attention  to  the  autho- 
rities (more  than  thirty  in  number)  cited 
during  the  argument,  and  especially  to  the 
case  of  Wyihe  v.  Blackman  (or  Wythe  v. 
Thurhton\  and  those  of  Gale  v.  Bennett 
Ginger  v.  White^  Goodright  v,  Dunham, 
Alorse  v.  Lord  Ormonde^  and  Greene  v. 
fVard;  the  decision  in  which  last  case  pro- 
nounced at  the  Rolls  I  have,  in  conse- 
quence of  a  suggestion  from  Mr.  Lee, 
ascertained  to  have  been  affirmed  by  Lord 
Lyndhurst  when  Lord  Chancellor,  in 
August  1829.  I  find  mentioned  in  my 
note  a  case  of  Key  v.  Key  (2),  recent- 
ly before  this  Court,  though  whether  it 
was  in  argument  referred  to  I  am  not 
sure.  I  advert  to  it  for  the  purpose  of 
saying  that  I  continue  to  take  the  view 
which  my  learned  Brother  and  myself 
thought  right  when  we  disposed  of  it.  The 
grandchildren  of  Dorothy  contend  that 
the  words  **  without  leaving  any  issue  law- 
fully begotten  "  shew  that,  in  the  events 
which  have  happened,  they  were  meant  to 
take  (exclusively  or  otherwise)  under  the 
description  of*' Dorothy's  children;"  while 
those  who  claim  under  the  gift  to  children 
or  issue  of  the  deceased  Peter  Gapper,  by 
his  wife  Jane,  insist  that  the  words  "  issue 
lawfully  begotten,"  mean  **  children  or 
child,"  and  that  accordingly  the  gift  to 
them  took  effect  and  became  vested.  Now, 
since  neither  of  the  testator's  nephews  nor 
the  niece  left  a  child,  and  since  the  niece 
who  died  the  last  of  them  has  left  grand- 
children, and  therefore  issue,  it  is  clear  and 
manifest  that  if  the  dispositions  and  pro- 
visions which  the  will  contain  concerning 
the  residuary  estate  ought  to  be  read 
and  understood  according  to  their  strictly 
popular  force  or  (what  in  the  present  in- 
stance is  the  same  thing)  the  ordinary  or 
proper  acceptation  of  the  language  in  which 
they  are  expressed,  there  is  a  total  intes- 
tacy, so  far  as  all  beneficial  interest  in  it 


(2)  4  De  Gex,  M.  &  G.  78;  ?.c.  22  Law  J.  Rep. 
(n.s.)  Chanc.  641. 
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is  concerned;   and  the  question  whether 
those  dispositions  and  provisions  ought  to 
he  thus  read  and  understood  must,  I  appre- 
hend, be  answered  in  the  affirmative,  unless 
the  effect  of  the  entire  contents  of  the 
testamentary  instruments  is  to  forbid  such 
an  answer ;  that  is  to  say,  unless  from  the 
whole  of  the  two   documents,   each  part 
being  considered  with  due  attention  to  the 
rest,  and  to  such  extrinsic  facts,  if  any,  as 
ought  to  be  taken  into  the  account,  an 
intention  contrary  to  the  intestacy  alleged 
can  be  collected.     But  certainly,  no  help 
to  the  contention  of  either  side  of  alleged 
residuary  legatees  is  afforded  by  any  ex- 
trinsic fact  or  collateral  circumstance.  The 
will  treats  the  nephews  and  niece  as  living 
at  the  time  when  it  was  made ;  they  were 
&o  in  fact,  and  having  survived  the  testator, 
were,  of  course,  also  living  at  the  time 
when  the  codicil  was  made.    By  declining, 
however,  to  ascribe  to  him  a  wish  to  die 
testate  as  to  the  beneficial  interest  in  his 
residuary  estate,  in  case  of  such  events  hap- 
pening as  have  happened,  is  there  imputed 
to  him  any  contradiction  of  himself,  or  any 
opposition  between  one  portion  and  another 
of  his  testamentary  provisions  ?   It  appears 
to  me  clearly  not.     I  have  been  unable  to 
discover,  and  do  not  think,  omni  eonsideraid 
seripiurdf  that  by  the  instruments  together, 
or  by  either  separately,  an   intention  is 
exhibited  to  dispose  of  the  beneficial  in- 
terest in  the  residue  in  the  events  which 
have  happened.     It  may  be  repetition,  or 
the  mere  utterance  of  a  truism  to  say,  as  I 
venture  nevertheless  to  do,  that  if  a  will, 
taken  as  a  whole,  shews  that  the  testator 
has  used  in  it  any  word  in  a  sense  and  with 
a  meaning  different  from  the  ordinary  or 
correct  interpretation   of  the   word,  and 
shews  also  what  are  the  sense  and  meaning 
attributed  to  the  word  by  the  testator,  it 
most  be  construed  according  to  that  sense 
and  to  that   meaning.     But,   as   I  have 
in  effect  already  said,  the  will  before  us 
appears  to  me  not  to  shew  any  such  inten- 
tion with  regard  to  the  word^*  child,"  with 
regard  to  the  word  "  children,"  or  where 
the  word  "  issue  "  occurs  in  the  phrase 
'*  dying  without  leaving  any  issue  lawfully 
begotten,"  with  regard  to  the  word  **issue." 
Again,  all  lawyers  know  that  if  the  contents 
of  a  will  shew  that  if  a  word  has   been 
unintentionally  omitted,  or  undesignedly 


inserted,  and  demonstrate  what  addition 
by  construction,  or  what  rejection  by  con- 
struction will    fulfil    the    intention   with 
which  the  document  is  worded,  the  addi- 
tion or  rejection  will  by  construction  be 
made ;  but  there  is,  I  think,  no  such  state 
of  things  here.    It  may  be  a  slight  remark 
to   observe   that  the   testator   says   here 
"  and  in  case  all  of  them,"  and  not  *'  but 
in  case  all  of  them,"  and  that  the  phrase 
*'  children  or  a  child,"   in  one  instance, 
occurs  so  near  the  phrase  *'  without  leaving 
any  issue  lawfully  begotten"  following  it, 
as  to  be  separated  from  it  by  only  twenty- 
two  words,  and  the  latter  phrase,  **  without 
leaving  any  issue  lawfully  begotten,"  is 
separated  from  the  word  "  children,"  when 
first  coming  after  it,  by  only  twenty-one 
words ;  while  after  the  expression  **  three 
children  ofPeterGapper,"the  word  "issue" 
occurs   twice,  and  the   word    "  children" 
once.    There  is,  perhaps,  more  importance 
in  the  circumstance  that  the  phrase  "  with- 
out leaving  any  issue  lawfully  begotten," 
contains  the  word   **  any,"  and  the  fact 
that  wherever  the  word  "issue  "  is  used  in 
those  parts  of  the  will  which  I  have  not 
read  to-day,  it  Is  accompanied — that  is  to 
say,  immediately  preceded — by  the  word 
'*  such ";  and  though  I  do  not  mean  to 
intimate  any  doubt  as  to  the  correctness 
of  the  decision  in  Morse  v.  Lord  Ormonde, 
it  does  not,  as  I  conceive,  govern  the  pre- 
sent case.     There  is  a  well-known  class  of 
decisions,  which  at  one  time  seemed  to  me 
might  possibly  be   thought   to  rule  this 
contest  in  favour  of  the  Gapper  family — 
I    mean    that  to  which  we  may  ascribe 
Murray  v.  «/ones(d),  where  Sir  William 
Grant  says,  "  The  limitation  over  depends 
on  the  failure  of  that  which  precedes  it ; 
but  the  testatrix  has  not  taken  in  all  the 
modes  by  which  it  might  fail."     And  he 
particularly  refers  to  Jones  v.  We8te<nnh{^), 
Upon  reflection,  however,  I  have  become 
convinced  that  th^  will  before  the  Court 
does  not  shew  an  intention  that  the  mere 
failure  after  the  testator's  death  of  the  gift 
of  the  residue  to  the  children  of  Walter,  of 
Thomas,  and  of  Dorothy  (howsoever  the 
failure  might  happen),  should  necessarily 
have  the  effect  of  conferring  on  the  Gapper 


(3)  2  Ves.  &  B.  313. 

(4)  1  Eq.  Ca.  Abr.  245. 
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family,  by  way  of  substitution,  wbat,  in 
a  particular  state  of  circumstances,  was 
meant  for  tbose  children.  And  my  opin- 
ion being  that  we  ought  not  here  to 
read  the  word  "  child  "  as  not  meaning 
merely  child  in  the  ordinary  familiar  sense 
of  that  expression  when  meant  to  in- 
dicate relationship,  the  word  **  children  " 
as  not  meaning  merely  children  in  the 
ordinary  and  familiar  sense  of  that  expres- 
sion when  used  to  indicate  relationship,  or 
the  word  **  issue,"  where  it  occurs  in  the 
phrase  **  die  without  leaving  any  issue 
lawfully  begotten,*' as  not  meaning  progeny 
or  offspring  in  whatever  degree,  I  must 
hold  that,  as  events  have  happened,  the 
fund  in  dispute,  which  at  the  end  of  twenty- 
one  years  from  the  testator's  death  repre- 
sented his  residuary  personal  estate,  ought 
to  be  considered  as  not  disposed  of,  and 
be  distributed  accordingly  as  upon  an 
intestacy.  This  interpretation  certainly 
attributes  to  the  testator  (who  had  no 
issue)  an  intention  to  dispose  by  the  will 
of  the  capital  of  his  residuary  estate  in  fa- 
vour of  the  near  relations  of  his  wife,  if,  and 
not  unless,  his  two  nephews  and  his  niece 
should  all  die  without  leaving  any  lawful 
progeny  whatsoever,  immediate  or  not 
immediate ;  and  at  the  same  time  an  absence 
of  intention  to  dispose  by  the  will  of  that 
capital  or  any  part  of  it,  in  favour  of  any 
person  after  the  death  of  the  survivor  of  the 
two  nephews  and  niece,  if  it  should  happen 
that  no  one  of  those  three  persons  should 
leave  a  lawful  child,  and  it  should  also 
happen  that  all  or  any  two  or  one  of  them 
should  leave  lawful  progeny.  Considering, 
however,  that  the  will  is,  so  far  as  its  con- 
struction is  concerned,  plain  and  clear,  I 
really  cannot  perceive  that,  while  ascrib-' 
ing  to  the  document  substantial  propriety 
of  expression,  I  am  imputing  to  the  testa- 
tor a  state  of  mind  or  view  less  likely  to 
have  belonged  to  him  than  the  designs, 
which  every  one  necessarily  admits  to  be 
exhibited  upon  the  face  of  the  instrument. 
It  is  sufficiently  obvious  that  if  the  will  is, 
as  to  the  property  in  question  (with  refer- 
ence to  the  events  which  have  actually 
taken  place)  incomprehensible,  intestacy 
must  be  the  result.  Of  course,  the  two 
sets  of  opponents  of  the  proposition  of 
intestacy  here  cannot  both  be  entitled ; 
but  if  either,  which  of  them  ought  to  be 


considered  as  being  so  ?  I  find  myself 
entirely  unable  to  say :  the  case  of  one 
seeming  to  be  quite  as  good  or  as  bad,  and 
quite  as  consistent  with  the  rules  and  idiom 
of  the  English  language  and  with  proba- 
bility, as  that  of  the  other.  Where  is  the 
not  uncertain  gift  beneficially  of  the  resi- 
due, which  alone  can  prevent  the  intestacy 
contended  for?  Now,  without  more,  I 
repeat,  as  it  seems  to  me,  when  letter  and 
spirit  are  at  variance,  the  spirit,  I  assume, 
ought  certainly  to  prevail.  Here,  I  can 
discover  no  spirit  that  the  letter  contra- 
dicts ;  by  the  letter,  therefore,  I  must  be 
guided,  and  that  pronounces  for  intestacy. 
Lord  Justice  Turner.— -This  case  has 
come  before  us  upon  two  appeals  from 
an  order  of  the  Master  of  the  Rolls, 
by  which  his  Honour  has  declared  that, 
according  to  the  true  construction  of  the 
will  of  Thomas  Webb,  the  testator  in  the 
cause,  and,  in  the  events  which  have  hap- 
pened, the  testator's  residuary  estate  be- 
came divisible,  upon  the  decease  of  Dorothy 
Prisk,  the  niece  of  the  testator,  into 
eight  equal  shares  among  the  eight  grand- 
children of  Dorothy  Prisk  living  at  her 
death ;  and  has  ordered  the  residuary 
estate,  which  is  represented  by  the  sum  of 
33,070;.  155.  lid.,  Bank  31.  per  cent,  an- 
nuities standing  in  trust  in  the  cause,  to  be 
divided  accordingly.  Thomas  Webb,  the 
testator  in  the  cause,  had,  at  the  date  of 
his  will,  two  nephews,  Walter  Pride  and 
Thomas  Pride,  and  a  niece,  Dorothy,  who 
appears  at  that  time  to  have  been  the  wife 
of  Edward  Worsdale,  but  afterwards  be- 
came a  widow,  and  married  a  second  hus- 
band, whose  name  was  Prisk.  By  his  will, 
dated  in  the  year  1805,  the  testator,  after 
making  some  specific  dispositions  of  cer- 
tain parts  of  his  real  and  personal  estate, 
and  giving  several  annuities  and  legacies, 
devised  a  particular  estate  which  is  men- 
tioned in  the  will  to  his  nephew  Thomas 
Pride  for  life,  with  remainder  to  the 
first  and  other  sons  of  Thomas  Pride  in 
tail  male,  with  remainder  to  the  nephew 
Walter  Pride  for  life,  with  remainder  to  the 
first  and  other  sons  of  Walter  Pride  ;  and 
then  the  will  goes  on  thus : — *•  And  for 
default  of  such  issue  to  the  issue  of  his 
niece  Dorothy  for  her  life,  and  after  her 
decease  to  the  issue  of  all  and  every  child 
and  children  of  the  said  Dorothy  lawfully 
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begotten ;  and  if  but  one  child,  then  to  such 
only  child,  his  or  her  heirs  and  assigns  for 
ever ;  but  if  more  than  one,  then  unto  all 
such  children,  their  heirs  and  assigns  for 
erer,  aa  tenants  in  common  and  not  as  joint 
tenants;  and  in  default  of  such  issue  to 
the  issue  of  the  right  heirs  of  me  the  said 
Thomas  Webb  for  ever,  and  to  and  for  no 
other  use  whatsoever."  Then  there  follows 
the  disposition  of  the  residuary  estate, 
which  has  been  already  fully  read  by  my 
learned  Brother.  By  a  codicil  to  this  will, 
dated  the  24th  of  Noyember  1805,  the  tes- 
tator merely  increased  an  annuity  which  he 
had  given  by  the  will,  and  he  died  on  the 
17th  of  December  1808,  leaving  the  two 
nephews  and  the  niece  above  mentioned 
him  surviving.  The  events  which  hap- 
pened were,  that  Thomas  Pride,  one  of  the 
nephews,  died  in  the  year  1824,  without 
having  had  any  issue ;  that  Walter  Pride, 
the  other  nephew,  died  in  the  year  1854, 
having  had  a  child,  Thomas  Webb  Pride, 
who  died  in  his  lifetime,  in  the  year  1 820, 
without  having  been  married;  and  that 
Dorothy  Prisk,  the  niece,  died  on  the  5th 
of  January  1858,  having  had  several  chiU 
dren  by  her  first  husband,  Edward  Wors« 
dale;  all  of  whom  had  died  in  her  lifetime, 
bnt  two  of  whom  had  left  children,  who 
were  living  at  the  time  of  her  decease. 
These  children,  eight  in  number,  the  grand- 
children of  Doro^y  Prisk,  are  the  persons 
whom  the  Master  of  the  Rolls  has  declared 
to  be  entitled  to  the  testator's  residuary 
estate,  and  amongst  whom  he  has  directed 
it  to  be  divided.  The  two  appeals  before 
us  are,  as  to  one  of  them,  by  parties  who 
claim  under  some  of  the  three  children  of 
Peter  Qapper,  on  whose  behalf  it  is  con- 
sidered that  the  words  *'  and  in  case  all  of 
them,  my  said  nephews  and  niece,  shall 
happen  to  die  without  leaving  any  issue 
lawfully  begotten,"  ought  to  be  read  "  and 
in  case  all  of  them,  my  said  nephews  and 
niece,  shall  happen  to  die  without  leaving 
any  such  issue  lawfully  begotten,"  that  is 
to  say, -without  leaving  any  children  or 
ehild  living  at  their  deaths ;  and  that  this 
event  having  happened,  they  were  entitled 
to  the  residue ;  and  as  to  the  other  of  these 
appeals  by  parties  claiming  under  the 
widow  or  next-of-kin  of  the  testator,  on 
whose  behalf  it  is  contended  that  the  limit- 
ed construction  of  the  words  *'  without 
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leaving  any  issue,"  insisted  upon  by  the 
other  appellants,  cannot  be  maintained, 
and  that  there  having  been  issue  of  Dorothy 
Prisk  living  at  the  time  of  her  decease,  the 
limitation  over  to  the  Gappers  and  their 
issue  could  not  take  effect,  and  the  resi- 
duary estate  not  being  otherwise  disposed 
of,  belonged  to  the  testator's  widow  and 
next-of-kin.  On  the  other  hand,  the  order 
is  supported  by  the  eight  grandchildren,  in 
whose  favour  the  Master  of  the  Rolls  has 
decided,  and  on  whose  behalf  it  is  con* 
tended,  that  there  having  been  no  child  of 
the  nephews  or  of  the  niece  living  at  their 
deaths,  the  dispositions  in  favour  of  their 
children  must  be  construed  to  extend,  and 
must  be  applied  to  their  grandchildren, 
and  that  the  order  of  the  Master  of  the 
Rolls  ought,  therefore,  to  be  maintained. 
Many  authorities  were  cited  in  support  of 
each  of  these  conflicting  views  of  the  con* 
stniction  of  this  will ;  but  before  referring 
tp  the  authorities  it  will  be  right  to  exa« 
mine  the  words  of  the  will,  and  to  consider 
what  light  is  thrown  upon  them  by  the 
context,  for  the  rights  of  these  parties  must 
be  governed  by  the  intention  of  the  testa* 
tor,  to  be  collected  from  the  words  which 
he  has  used ;  not  indeed  from  a  strict  ob- 
servance of  the  literal  force  of  these  words, 
hut  from  a  sound  and  just  interpretation 
of  the  meaning  to  be  attached  to  them.  In 
saying  this,  I  must  not  be  understood  to 
undervalue  the  weight  which  is  due  to 
authorities.  The  decisions  of  the  Court 
regulate  the  distribution  of  property  out  of 
court,  and  whatever  my  individual  opinion 
might  be  in  any  particular  case,  I  should 
think  it  not  only  unwise  and  dangerous, 
but  presumptuous  and  wrong  to  act  upon 
it  in  opposition  to  any  settled  rule  of  con- 
struction, or  to  any  established  interpreta* 
tion  of  any  particular  expressions  or  words. 
It  is  for  convenience  only  we  adopt  the 
course  of  first  examining  the  words  and 
the  context  of  this  will.  First,  then,  as 
to  the  residuary  disposition.  The  testator 
has  disposed  of  the  residue  thus :  he  has 
directed  it  to  be  held  in  trust  for  such  child 
or  children  as  his  two  nephews  and  his 
niece,  Walter,  Thomas  and  Dorothy,  should 
have  at  the  time  of  their  respective  deceases, 
the  child  or  children  of  each  taking  one- 
third;  and  in  case  of  either  of  his  said 
nephews  and  niece  dying  without  leaving  any 
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child  or  children,  he  has  directed  such  third 
part  to  go  to  the  children  or  child  of  the 
other  or  others  leaving  children  or  a  child ; 
and  in  case  all  of  them,  his  said  nephews 
and  niece,  should  die  without  leaving  any 
issue,  then  he  has  directed  the  whole  re- 
sidue to  go  to  the  three  children  of  Peter 
Gapper,  in  equal  shares,  if  all  living,  or  in 
case  of  either  of  them  being  then  dead,  to 
the  survivors  or  survivor,  and  the  issue  of 
such  as  might  be  dead,  such  issue  taking 
per  stirpes  and  not  per  capita;  and  he  has 
empowered  his  trustees  to  apply  the  in- 
come of  his  estate  for  the  maintenance  and 
education  of  the  children  of  his  nephews 
and  niece  during  their  minority,  and  for 
their  future  advancement  in  life.  There  is 
nothing,  it  is  to  be  observed,  here  given  to 
the  nephews  or  niece,  or  any  of  them ; 
and  if  I  rightly  understand  this  will,  every- 
thing was  to  rest  in  contingency  during 
their  lives,  and  it  was  to  depend  upon  the 
events  which  might  happen  who  was  to 
take  upon  their  deaths ;  the  will,  as  I  read 
it,  creating  as  to  the  residue,  not  a  series 
of  limitations  to  take  effect  in  succession, 
but  a  series  of  concurrent  contingent  limit- 
ations. The  question,  therefore,  as  I  view 
it,  is  in  whose  favour  were  these  concur- 
rent limitations  created,  and  on  what  events 
were  they  to  depend  ?  Upon  these  ques- 
tions, there  can,  1  think,  as  to  the  first  part 
of  the  limitations,  be  no  reasonable  doubt. 
The  limitations  are  plainly  in  favour  of 
the  children  living  at  the  deaths  of  the 
nephews  and  niece,  and  of  such  children 
only  ;  and  so  strongly  is  this  marked,  that 
we  find  the  testator  actually  preferring  the 
children  of  one  who  may  have  died  leaving 
children,  to  the  more  remote  issue  of  any 
who  may  have  died  leaving  only  more  re- 
mote issue.  Upon  the  mere  words  of  this 
part  of  the  disposition,  1  can  see  no  rea- 
sonable ground  for  doubt.  We  come  then 
to  the  ulterior  disposition,  "  in  case  all  the 
said  nephews  and  niece  shall  happen  to  die 
without  leaving  any  issue;**  and  here  again, 
upon  the  mere  words  of  the  will,  I  see  as 
little  room  for  doubt.  The  word  **  issue," 
of  course,  in  its  primary  sense,  embraces 
all  the  issue ;  and  this  will  seems  to  me  to 
afford  the  strongest  evidence  that  it  was 
used  in  that  extended  sense.  How,  other- 
wise, are  we  to  account  for  the  circum- 
stance that   the  testator  having  strictly 


adhered  to  the  words  **  children  or  child  " 
in  the  earlier  part  of  the  disposition,  drops 
these  words  here,  and  substitutes  for  them 
not  the  word  "issue**  only,  but  the  words 
"any  issue,'*  putting  the  expression  as 
strongly  as  possible  in  contrast  with  that 
which  he  has  previously  used  ?  There  is, 
besides  this,  further  evidence  of  the  sense 
in  which  the  testator  has  used  the  word 
"issue.**  The  limitations  over  to  the 
Gappers,  in  the  event  of  any  of  them  being 
dead,  is  expressed  to  be  in  favour  of  their 
issue,  who  are  to  take  per  stirpes  and  not 
per  capita*  It  is  plain  that  the  word 
"  issue**  is  here  used  in  its  ordinary  sense. 
No  limited  construction  can  be  put  upon 
it,  and  the  word  being  used  in  its  extended 
sense  inonepartof  the  disposition,  it  is  very 
difficult  to  suppose  that  in  the  other  part 
of  the  same  disposition  it  could  be  intended 
to  be  used  in  its  more  limited  sense.  The 
maintenance  clause,  too,  comes  in  aid  of 
the  interpretation  of  the  word  "children*' 
as  pointing  out  the  objects  for  whom  the 
testator  intended  to  provide;  and  upon 
the  whole,  therefore,  looking  at  this  case 
upon  the  mere  words  of  the  will,  I  am 
perfectly  satisfied  that  upon  the  true  con- 
struction of  this  disposition,  the  testator 
meant  to  give  the  residue  only  to  the 
children  of  the  nephews  and  niece  living 
at  their  deaths,  and  meant  to  give  it 
over  to  the  Gappers  and  their  issue  only 
upon  a  failure  of  bU  the  issue  of  the 
nephews  and  niece  living  at  their  deaths. 
I  do  not  of  course  suppose  that  he  intended 
in  any  event  to  die  intestate  as  to  the  re- 
sidue, but  I  think  that  the  absence  of  any 
provision  for  the  issue  of  the  nephews  and 
niece  beyond  their  children  living  at  their 
death  was  overlooked  and  unprovided  for. 
Passing,  therefore,  from  the  words  of  the 
residuary  disposition  to  the  context  of  the 
will,  the  context  seems  to  me  to  confirm 
the  construction  which  I  have  put  upon 
the  words ;  for,  in  the  anterior  part  of  the 
will,  each  of  the  devises  to  the  sons  of 
Thomas  and  Walter,  and  what  is  more 
remarkable,  the  devise  to  the  children  of 
Dorothy  is  followed  by  a  limitation  over, 
not  for  the  default  of  issue  generally,  as  in 
the  residuary  disposition,  but  for  default  of 
such  issue,  and  the  testator  has  thus  shewn 
that  where  he  intended  to  limit  over  upon 
default  of  children  only,  he  knew  how  to 
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effect  that  intention.     He  has  used  in  the 
one  case  the  words  "  in  default  of  such 
issue,"  in  the  other  case  the  words  "  with- 
out leaving  any  issue;"  and  we  cannot,  I 
think,  impute  to  him  the  same  intention  in 
the  one  case  as  in  the  other.     Such,  then, 
being  the  case  as  it  stands  upon  the  words 
and  context  of  the  will,  we  have  next  to 
consider  how  it  stands  upon  the  authorities. 
And,  first,  as  to  the  point  argued  on  the 
part  of  the  grandchildren,  and  on  which 
the  Master  of  the  Rolls  decided  in  their 
favour,   that  according  to  the   true  con« 
straction  of  this  will,  the  dispositions  of  the 
residue  in  favour  of  the  children  of  the 
nephews  and  niece  extend  to  their  grand- 
children and  other  more  remote  issue ;  for, 
although  no  mention  is  made,  in  the  judg- 
ment or  in  the  order,  of  the  more  remote 
issue,  the  principle  which  extends  the  limit* 
ations   to  the  grandchildren   must,  as   I 
concave,  extend  it  also  to  the  more  remote 
issue.     I  can  see  no  ground  on  which  the 
limitation,  if  it  extends  beyond  the  chil- 
dren, can  be  confined  to  the  grandchildren, 
or  on  which  the  great-grandchildren  men- 
tioned in  the  course  of  the  argument  can 
he  excluded.     In  the  argument  on   this 
part  of  the  case,  it  was  not,  and,  of  course, 
it  could   not   be  denied,  that   the   word 
"childfen"  in  its  ordinary  interpretation 
does  not  include  grandchildren   or  other 
more  remote  issue;  nor  was  it  denied  that 
if  there  had  been  a  child  of  either  of  the 
nephews  or  the  niece  living  at  the  death  of 
any  of  them,  that  child  must  have  taken 
to  the  exclusion  of  any  grandchildren  or 
more  remote  issue ;  but  it  has  been  said 
that  as  there  was  no  such  child,  the  grand- 
children were  entitled  to  take.     This  pro- 
position is  plainly  open  to  this  objection, 
that  it  makes  the  construction  to  be  put 
upon  the  words  of  the  will  dependent  upon 
the  events  which  may  happen   after  the 
death  of  the  testator.     If  there  be  a  child, 
the  word  **  children"  is  to  receive  its  ordi- 
nary interpretation ;  if  there  be  no  child  it 
is  to  be  construed  in  a  more  extended  sense. 
It  was  said,  however,  that  this  proposition 
was  supported  by  authority,  and  the  case 
of  Gale  V.  Bennet  was  mainly  relied  on  in 
support  of  it.      We  have  been  furnished 
with  a  copy  of  the  will  on  which  the  ques- 
tion in  that  case  arose,  and  it  is  perhaps  not 
immaterial  to  observe  that  the  survivorship 


between  the  children,  which  in  the  report 
of  the  case  is  stated  to  have  been  in  the 
event  of  the  sons  dying  under  twenty-one, 
was  in  the  event  of  their  dying  under 
twenty-one  without  issue.  In  the  event, 
therefore,  of  a  son  dying  under  twenty-one 
leaving  issue,  that  issue  was  to  take.  There 
is  not,  as  is  noticed  in  Mr.  Ambler's  report, 
any  entry  of  this  case  in  the  registrar's 
book,  but  in  the  registrar's  minute-book 
of  the  14th  of  December  1768  there  is  the 
following  entry :— "  Declare  that  the  plain- 
tiffs, the  grandchildren  of  Clara  Gale,  one 
of  the  testator's  daughters,  are  entitled  as 
the  children  of  Clara  Gale,  within  the  true 
intent  and  meaning  of  the  testator's  will, 
to  one-third  part  of  the  freehold  and  copy- 
hold estate  in  question,  and  to  one-third 
part  of  one-fourth  of  the  residue  of  the 
testator's  personal  estate."  Then  there  is 
"  an  account  of  rents  and  profits  of  free- 
holds and  copyholds  since  the  death  of 
Hester  Martin;  and  let  one-third  part  of 
what  shall  be  coming  on  that  account  be 
paid  to  the  plaintiffs  in  equal  shares.  Ac- 
count of  personal  estate  and  debts,  &c. 
Declare  that  the  clear  residue  of  the  tes- 
tator's personal  estate  ought  to  be  divided 
into  four  equal  parts,  and  that  one-fourth 
part  thereof,  which  was  bequeathed  to 
Hester  Martin,  is  now  fallen  to  the  plain- 
tiffs, the  defendants  the  Bennetts,  and  the 
defendants  the  Tunketts,  each  stock  being 
entitled  to  one-third  of  such  one-fourth. 
And  executors  admitting  assets^-"  How 
that  can  well  be,  I  do  not  understand,  as 
it  relates  to  the  residue.— '*  And  executors 
admitting  assets,  pay  one-third  of  such 
one-fourth  to  the  plaintiffs  in  equal  shares." 
And  then  there  was  to  be  '*  a  partition  of 
freeholds  and  copyholds,  and  to  allot  one- 
third  to  the  plaintiffs,  one-third  to  the 
defendant  Thomas  Bennett,  and  one-third 
to  the  defendants  the  Tunketts."  This 
entry,  no  doubt,  expresses  that  the  grand- 
children were  entitled  as  children,  but  I 
think  more  was  meant  by  this  than  that 
the  grandchildren  were  to  take  under  the 
limitation  to  the  children ;  and  the  entry, 
it  is  to  be  observed,  does  not  furnish  the 
ground  on  which  that  conclusion  M^as 
arrived  at.  On  referring,  however,  to  the 
report  of  the  case,  it  appears  that  it  stood 
over  in  order  to  examine  the  case  of  Wythe 
V.  Blackman,  in  which  the  question  had 


92 


COURTS  OF  CHANCERY: 


[New  SstXBs 


been  whether,  upon  the  particular  will 
then  under  consideration,  children  meant 
issue ;  and  from  this  it  is  only  reasonable 
to  conclude  that  that  was  the  question  on 
which  the  case  of  Gale  v.  Bennet  was  con- 
sidered to  depend.  I  think,  therefore, 
that  Gale  v.  Bennet  decided  no  such  point 
as  has  been  contended  for  on  the  part  of 
the  grandchildren  in  this  case,  otherwise 
than  it  decided  that  upon  the  construction 
of  the  will  then  under  consideration  chil- 
dren meant  issue.  It  furnishes,  therefore, 
no  rule  and  no  authority  for  the  present 
case,  which  on  this  point,  as  on  all  other 
points,  must  be  decided  upon  the  construc- 
tion of  this  particular  will.  And  for  the 
reasons  which  I  have  already  given,  I 
think  that  upon  the  construction  of  this 
will  "  children*'  cannot  be  held  to  mean 
issue.  I  do  not  think  it  necessary  to  go 
through  the  other  cases  which  were  cited 
in  this  part  of  the  argument,  except,  in- 
deed, the  case  of  Crooke  v.  Brooking,  as 
to  which,  it  may  be  observed,  that  what  is 
alone  pertinent  to  the  present  case,  the 
words  ''that  if  there  h^d  been  no  child, 
the  grandchildren  might  have  taken  by  the 
devise  to  the  children,"  vftisa dictum  merely, 
and  is  certainly  not  reconcileable  with  the 
ordinary  rules  of  construction ;  unless, 
indeed,  it  was  meant  to  express  that  the 
grandchildren  might  have  taken  if  their 
parent  was  dead  at  the  date  of  the  will, 
leaving  no  child,  but  only  grandchildren  ; 
and  even  in  that  point  of  view  it  would 
be  difficult  to  reconcile  the  dictum  with  the 
decision  In  Moor  v.  Baisbeck,  and  still 
more  difficult  to  apply  it  to  the  present 
case,  in  which  the  limitation  to  children  is 
so  precise  and  so  often  repeated.  It  is 
sufficient  to  observe  upon  these  cases  that 
they  fall  far  short  of  the  case  of  Gale  v. 
Bennet.  I  find  myself  unable,  therefore, 
to  agree  in  the  conclusion  in  favour  of  the 
grandchildren  at  which  the  Master  of  the 
Rolls  has  arrived  in  this  case,  and  am  of 
opinion  that  the  order  cannot  be  supported. 
We  come  next  to  the  question  raised  on 
the  part  of  the  appellants,  who  represent 
the  Gappers,  whether  the  limitations  over 
in  case  the  nephews  and  niece  shall  die 
without  leaving  any  issue  can  be  construed 
to  mean,  in  case  they  shall  die  without 
leaving  any  such  issue ;  or,  in  other  words, 
without    leaving   any    children   or  child 


living  at  their  deaths.  This  construction, 
of  course,  involves  a  material  alteration  in 
the  language  of  the  testator's  will,  and 
wholly  alters  the  effect  of  it.  It  destroys 
the  pointed  contrast  between  the  words 
**  children  or  child,"  and  the  words  **  any 
issue,"  aided  in  point  of  construction  as 
these  latter  words  are  by  the  limitations  to 
the  issue  of  the  Gappers  ;  but  it  was  said, 
that  the  authorities  warrant  the  construc- 
tion, and  certainly  some  of  the  cases  have 
gone  to  a  considerable  length  in  support 
of  it ;  but,  on  the  other  hand,  there  are 
many  cases  in  which  the  construction  has 
not  prevailed.  Amongst  the  cases  on  the 
point,  which  are  almost  innumerable,  may 
be  placed,  on  the  one  side,  Malcolm  v. 
Taylor  and  Ellicombe  v.  Gompertz,  and  on 
the  other,  Andree  v.  Ward  and  Campbell 
y.  Harding.  If  the  primary  limitations 
be  in  favour  of  children,  and  be  so  ex- 
pressed that  they  take  immediate  vested 
interests,  and  there  be  a  limitation  over  in 
default  of  issue,  it  is  not  difficult  to  see 
reasons  for  construing  "  default  of  issue" 
to  mean  default  of  children,  for  if  there  be 
no  child,  there  can  be  no  other  issue,  and 
if  there  be  a  child,  the  child  will  take  the 
whole,  and  there  will  be  nothing  to  limit 
over ;  but  where  the  primary  limitation  is 
so  expressed,  as  that  there  may  be  issue 
who  may  not  take  under  it,  as  in  the  case 
of  gifts  to  children  to  vest  at  twenty-one, 
it  is  not  so  easy  to  see  the  reasons  on 
which  this  construction  has  prevailed.  It 
is  true,  that  by  adopting  the  construction, 
the  limitations  of  the  will  are  made  to 
follow  in  regular  order  and  succession,  but 
it  is  equally  true  that  the  general  terms  in 
which  the  limitations  over  are  expressed, 
prove  that  there  has  been  some  omission 
or  some  mistake  on  the  part  of  the  testator; 
and  the  difficulty  seems  to  be  to  determine 
what  the  omission  or  mistake  has  been — 
whether  it  has  been  in  the  gift  over  not 
having  been  limited,  or  in  the  primary 
gift  not  having  been  extended.  I  have 
carefully  read  the  cases  which  were  cited 
on  -the  point,  and  many  others  bearing 
upon  it,  in  the  hope  that  I  might  be 
enabled  to  extract  from  them  some  definite 
rule  as  to  the  cases  in  which  the  limited 
construction  ought  to  be  adopted.  But 
the  result  has  been  that,  upon  the  exami- 
nation of  all  the  cases,  I  have  found  that 
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each  case  depends  upon  the  construction 
of  the  particular  instrument  on  which  the 
question  arises,  and  that  no  general  rule, 
dierefore,  can  be  laid  down.  The  Master 
of  the  Rolls,  in  deciding  against  the  con- 
struction contended  for  by  these  appellants, 
seems  to  have  rested  much  upon  the  case 
of  Westwaad  y.  SwUhey,  I  think  it  un- 
necessary to  give,  and  do  not  mean  to 
give,  any  opinion  upon  that  case.  It  is 
sufiBctent  to  say  that,  without  reference  to 
that  case,  I  think  that  the  construction 
contended  for  cannot  be  supported  in  the 
esse  before  us.  This  appeal  must  there- 
fore be  dismissed;  and  the  case  on  the 
part  of  the  grandchildren  also  failing,  I 
agree  with  my  learned  Brother,  that  our 
decision  must  be  in  favour  of  the  other 
appellants,  who  represent  the  widow  and 
next-of-kin,  upon  whose  appeal  an  order 
must  be  made,  discharging  the  order  of 
the  Master  of  the  Rolls,  declaring  that  in 
the  events  which  have  happened  there  is 
an  intestacy  as  to  the  residue,  and  direct- 
ing distribution  accordingly ;  but  I  think 
the  costs  of  all  parties  of  both  appeals 
must  be  paid  out  of  the  fund,  though  not, 
of  course,  between  solicitor  and  client, 
unless  all  parties  consent. 


M.R.     \ 
Nov.  5.    3 


JOLIFFE  O.  TWYFOED. 


Devise — Incomplete  Buildings —  Condi' 
turn  to  repair — Implied  Direction  to  com^ 
plete — Forfeiture —  Costs, 

A  testator  by  his  will  settled  estates  and 
declared  that  the  same  should  be  forfeited 
and  yo  over  in  the  event  of  the  party  enti^ 
tied  for  the  time  being  to  possession  not  re- 
pairing  a  column  which  he  was  building,  but 
which  he  left  incomplete  at  his  death.  Upon 
a  bill  for  the  administration  of  the  testator* s 
estate, — Held,  that  the  party  entitled  to 
possession  of  the  estates  was  not  liable  to 
complete  the  column,  and  that  no  contract 
could  be  implied  to  make  the  testator's 
residuary  estate  liable  to  the  expenses  of 
ccmfletiug  it. 

Held,  though  all  the  questions  except 
those  relating  to  the  column  and  the  payment 
of  costs  had  been  settled  by  agreement  6e- 
tween  the  parties,  that  the  suit  remained  an 

suit,  and  that  the  costs  must 


be  paid  out  of  the  residuary  estate  of  the 
testator, 

John  Twyford  JoliflTe,  of  Ammerdown 
Park,  in  the  county  of  Somerset,  by  his 
will,  dated  the  15  th  of  March  1854,  de- 
vised and  bequeathed  all  his  estates,  both 
freehold,  copyhold  and  leasehold,  in  the 
parishes  of  Holcombe  and  Midsomer  Nor- 
ton, in  the  county  of  Somerset,  to  the 
defendant  Samuel  Twyford  and  Edward 
Lovel,  since  deceased,  (whom  he  also  ap- 
pointed executors  of  his  will,)  their  heirs, 
executors,  administrators  and  assigns,  up- 
on such  trusts  and  subject  to  such  powers 
as  would  best  correspond  with  those  ex- 
pressed and  declared  concerning  the  real 
estates  in  the  county  of  Somerset,  com- 
prised in  a  settlement  dated  the  Ist  of 
July  1823;  and  the  testator  declared, 
"  That  if  any  person  made  tenant  for  life 
or  tenant  in  tail  by  purchase  of  the  estates 
by  his  will  devised  or  bequeathed,  and 
being  at  the  same  time  in  possession  of 
the  estates  comprised  in  the  settlement  of 
the  1st  of  July  1823,  should  neglect  to 
keep  in  complete  repair  the  column  now 
being  erected  in  Ammerdown  Park  afore- 
said, to  the  memory  of  his  late  father,  or 
to  pay  the  annual  sum  of  20/.  to  the  trus- 
tees for  the  time  being  of  the  parish  school 
at  Kilersdon,  the  person  so  neglecting 
should  thereupon  forfeit  all  the  estates 
taken  by  him  or  her  under  his  will,"  and  the 
devise  next  in  remainder  was  to  take  effect 
as  if  the  person  committing  the  forfeiture 
had  died  at  the  time  of  the  neglect  taking 
place. 

The  tesfktor  then  devised  and  be- 
queathed his  residuary  real  and  personal 
estate  to  his  said  trustees,  upon  trust  to 
get  in  his  personal  estate,  and  out  of  his 
personal  estate,  if  sufficient,  or  by  sale  or 
mortgage  of  the  residuary  real  estate,  to 
pay  his  debts  and  legacies,  and  after  satis- 
faction thereof,  to  pay  the  annual  income 
to  arise  therefrom  unto  his  brother,  the 
plaintiff,  the  Rev.  Robert  Thomas  Joliffe, 
for  life,  with  remainder  to  his  issue,  with 
a  limitation  over  in  default  of  any  issue  of 
his  brother  to  his  sister,  the  defendant 
Mary  Ann  Joliffe,  and  her  issue,  with  a 
limitation  over  in  default  of  any  issue  of 
his  sister  to  the  defendant  Samuel  Twy- 
ford, his  heirs,  executors,  administrators 
and  assigns  absolutely. 
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The  testator  died  on  the  day  he  made 
his  will. 

By  the  settlement  referred  to  in  the  will, 
the  Ammerdown  Park  estate  stood  limited 
to  uses,  hy  virtue  of  which,  after  the  death 
of  the  testator,  who  was  tenant  for  life, 
the  plaintiff  became  tenant  for  life,  with 
remainder  to  his  issue  in  tail,  and  in  de- 
fault of  issue  then  to  similar  uses  for  Mary 
Ann  Joliffe  for  life,  with  remainder  to  her 
issue,  and  in  default  thereof  then  to  uses 
by  which  a  second  cousin  of  the  testator 
and  his  issue  would  become  entitled 
thereto. 

Neither  the  plaintiff  nor  his  sister  had 
ever  been  married. 

In  1852  the  testator  commenced  the 
erection  of  the  column  referred  to  in  his 
will,  from  a  design  and  model  prepared 
by  an  architect.  It  was  proposed  to  be 
180  feet  high.  Tiie  testator,  however, 
entered  into  no  contract  for  the  erection  of 
the  column,  but  the  work  was  done  under 
the  superintendence  of  the  architect.  The 
testator  paid  for  the  materials  supplied  and 
for  the  work  done.  At  the  testator's  death 
the  column  had  reached  only  half  its  in- 
tended height,  but  a  great  part  of  the  stone 
and  other  materials  necessary  for  its  com- 
pletion had  been  purchased  by  the  testator 
and  prepared.  These  had  been  paid  for 
either  by  the  testator  in  his  lifetime  or  by 
his  executors  after  his  decease.  The  plain- 
tiff after  the  death  of  the  testator  continued 
the  work,  and  he  wrote  to  the  executors, 
referring  to  the  provisions  in  the  will, 
requiring  the  column  to  be  kept  in  repair, 
and  contended  that  the  testator  contem- 
plated the  completion  of  the  column  at  the 
expense  of  his  estate,  either  by  himself  in 
his  lifetime  or  by  his  executors  after  his 
decease,  and  stated  that  he  had  expended 
1,000/.  upon  the  building  and  that  1,000/. 
more  would  be  required  to  complete  it. 
Mr.  Level,  in  reply,  stated  that,  in  his 
opinion,  the  executors  would  not  be  justi- 
fied, under  the  terms  of  the  clause  in  the 
will,  in  defraying  the  cost  of  completing  the 
column  out  of  the  testator's  estate.  There 
was  a  further  correspondence,  but  ulti- 
mately, with  the  consent  of  S.  Twyford, 
a  sum  of  2,000/.,  part  of  the  testator's 
residuary  estate,  was  paid  to  the  plaintiff 
towards  the  completion  of  the  column. 
This  sum,  however,  proved  insufficient, 
and  the  plaintiff  expended  a  further  sum  of 


1,200/.,  and  completed  the  column  to  the 
full  height. 

Mr.  Lovel  died  on  the  21st  of  Septem- 
ber 1857. 

Mr.  Twyford  would  not  allow  this  fur- 
ther sum  to  be  paid  out  of  the  testator's 
residuary  estate. 

The  plaintiff,  therefore,  filed  this  bill. 
It  stated  that  several  questions  had  arisen 
as  to  the  proper  mode  of  administering 
the  trusts  of  the  testator's  will,  and  that 
doubts  had  been  suggested  as  to  the  fund 
from  which  the  cost  of  completing  the 
column  should  be  defrayed,  and  prayed 
that  the  trusts  of  the  will  might  be  carried 
into  execution,  that  a  new  trustee  might 
be  appointed,  and  that  all  necessary  ac- 
counts, inquiries  and  directions  might  be 
taken,  made  and  given. 

The  parties  afterwards  agreed  to  appoint 
Mr.  Simpson  a  new  trustee  of  the  will, 
and,  among  other  things,  that  the  ques- 
tion for  the  consideration  of  the  Court 
should  be  confined,  first,  to  the  column 
and  the  mode  of  defraying  the  expenses 
of  completing  it,  and  secondly,  to  the 
costs  of  the  suit,  whether  they  related  to 
the  column  or  otherwise,  and  by  whom 
and  in  what  manner  they  ought  to  be 
borne  and  paid. 

Mr.  R,  Palmer  and  Mr.  Eddis,  for  the 
plaintiff,  insisted  that  the  direction  to 
maintain  and  repair  the  column  implied 
an  agreement  to  complete,  and  conse- 
quently that  the  testator's  estate  was 
charged  with  the  expenses  incurred  in  the 
completion  of  the  column. 

Mr.  Lloyd  and  Mr.  Lewin,  for  Mary 
Ann  Joliffe,  supported  the  same  view. 

Mr.  Selwyn  and  Mr.  W.  P.  Murray^ 
for  Samuel  Twyford,  were  not  heard. 

The  Master  of  the  Rolls. — I  have  no 
doubt  upon  the  construction  of  this  will 
in  regard  to  the  column.  To  support  the 
plaintiff's  claim,  you  must  find  in  the  words 
of  the  will  a  direction  to  complete  the 
column,  either  expressed  or  implied.  It 
has  been  argued  that  the  words  used  in- 
volve by  necessary  implication  a  direction 
to  complete  as  well  as  to  keep  in  repair. 
That,  however,  would  be  a  stronger  impli- 
cation than  this  Court  would  be  justified 
in  making.  What  they  are  to  keep  in 
repair  is  **the  column  then  in  course  of 
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erection.'*  These  words  are  common  with 
respect  to  tenancies.  When  a  farm  is 
leased  to  a  tenant  who  covenants  to  keep 
the  farm  in  repair  under  the  lease,  it  does 
not  mean  that  he  is  to  keep  it  in  complete 
repair,  but  it  means  the  repair  in  which  he 
found  it.  If  he  delivers  it  up  in  the  repair 
in  which  he  found  it,  that  satisfies  the 
covenant.  It  is  the  strongest  possible  im* 
plication  to  say  that  to  repair  a  particular 
thing  means  that  something  larger  and 
much  more  expensive  must  be  made  to  be 
kept  in  repair.  If  it  could  be  proved  that 
there  was  no  mode  of  keeping  this  in  re- 
pair but  by  building  it  100  feet  higher 
than  it  stood  at  the  death  of  the  testator, 
a  very  different  question  might  have  arisen; 
but  it  is  impossible  that  any  serious  evi- 
dence on  that  point  could  have  been  given. 
It  is  clear  that  I  cannot  introduce  a  direc- 
tion to  complete  and  keep  in  repair  the 
column  now  being  erected  in  Ammerdown 
Park,  for  this  is  a  clause  of  forfeiture, 
in  case  that  which  he  left  at  the  time  was 
not  kept  in  complete  repair.  If  the  direc- 
tion to  keep  in  repair  involves  the  com- 
pletion and  keeping  in  repair,  then  the 
direction  in  the  latter  part  of  the  clause 
to  pay  20/.  to  the  trustees  of  the  parish 
school  must  involve  the  establishment  of 
a  school  if  no  school  existed  in  the  parish, 
or  the  completion  of  a  school  if  one  had 
been  began  but  left  unfinished  by  the 
testator.  Two  clauses  of  forfeiture  in  the 
same  part  of  the  will  must  bear  a  similar 
construction.  It  is,  therefore,  impossible 
to  say  that  there  was  any  obligation  on 
the  testator's  estate  to  complete  the  column, 
or  that  the  residuary  estate  was  liable  for 
that  purpose.  On  the  question  of  costs, 
I  wish  to  hear  the  parties. 

Mr,  Murr ay, --^The  agreement  between 
the  parties  has  put  an  end  to  this  as  an 
administration  suit.  Had  that  not  been 
so,  the  2,000/.  advanced  must  have  been 
paid  into  court,  as  Mr.  Twyford  had  made 
himself  liable  for  a  breach  of  trust,  and 
this  question  was  still  open  in  the  event 
of  there  being  any  issue  either  of  Mr.  or 
Miss  Joliffe. 

The  Master  of  thk  Rolls. — My  im- 
pression is,  that  this  is  an  administration 
suit  which  parties  have  a  right  to  institute 
if  they  choose.     If  it  had  been  established 


that  the  column  had  been  the  only  ques- 
tion, I  should  have  made  the  costs  follow 
the  event.  A  general  administration,  how- 
ever, was  asked  for;  but  assuming  that  no 
question  existed 'about  the  column,  if  the 
parties  thought  fit  afterwards  to  say,  we  do 
not  want  a  decree  for  administration  of  the 
estate,  we  will  settle  those  matters  among 
ourselves,  but  we  cannot  agree  about  the 
costs,  and  will  leave  that  to  the  Court,  it 
can  only  say  that  they  must  follow  the 
ordinary  rule,  and  come  out  of  the  estate. 

Mr,  Murray.— 'The  form  of  the  suit 
could  not  controul  the  discretion  of  the 
Court.  The  throwing  the  costs  of  the  suit 
upon  the  estate  would  in  effect  be  to 
make  Mr.  Twyford  pay  the  greater  por- 
tion. 

The  Master  op  the  Rolls. — It  is  a 
hard  case ;  still  I  do  not  see  how  I  can 
act  otherwise.  Leave  the  2,000/.  out  of 
the  case,  how  would  the  matter  stand  if 
Mr.  Twyford  had  not  paid  it,  and  had  kept 
the  plaintiff  at  arm's  length  ?  Had  a  bill 
been  filed,  and  without  any  agreement  had 
the  suit  been  brought  on,  if  the  plaintiff 
had  then  said,  we  will  waive  all  the  ac- 
counts now  we  have  got  the  question 
determined,  still,  the  costs  would  have 
to  come  out  of  the  estate.  They  could 
not  depend  upon  whether  the  accounts 
were  taken  or  waived.  The  result  would 
still  be  administration.  The  costs  of  the 
suit,  therefore,  must  be  paid  in  the  usual 
way. 


WooD.V.C. 
Nov.  10 


'■} 


WILSON  V,  WILSON. 


Legacy — Remoteness-^  Gift  to  a  Class, 

In  a  gift  by  will  to  the  present  andfttture 
children  of  J.  L,  who  should  be  living  at 
the  decease  of  the  testator's  wife,  a  direction 
that  the  shares  of  daughters  should  be  set-' 
tied  upon  themselves  for  life,  with  remainders 
to  their  children,  is  not  void  for  remoteness 
as  regards  the  share  of  a  daughter  born  in 
the  testator's  lifetime,  the  gift  not  being  to 
a  class,  but  a  separate  gift  in  favour  of  each 
child, 

John  Lawrence,  by  his  will,  dated  the 
13th  of    November   1832,    directed    his 
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executors  to  appropriate,  out  of  the  public 
stocks  of  Great  Britain  of  which  he  should 
die  possessed,  such  a  part  as  should  be  equi- 
valent to  the  sum  of  50,000/.,  and  to  stand 
possessed  thereof  upon  trust,  during  the 
life  of  his  wife,  to  pay  to  her  the  interest 
and  dividends ;  and  after  her  decease  to 
raise  thereon  certain  sums ;  and  subject 
thereto  he  declared  that  the  said  sum  of 
50,000/.  should  be  in  trust  for  the  then 
present  and  future  children  of  his  brother 
Isaac  Lawrence,  who  should  be  living  at 
the  decease  of  his,  the  testator's,  wife,  and 
who  being  a  son  or  sons  should  then  have 
attained,  or  thereafter  should  attain  the 
age  of  twenty-one  years,  or  who  should 
then  be  dead  or  should  thereafter  die  under 
that  age,  leaving  issue  living  at  his  or 
their  decease,  or  who  being  a  daughter  or 
daughters  should  then  have  attained  or 
thereafter  should  attain  that  age,  or  should 
have  been  or  should  thereafter  be  married, 
their  respective  executors,  administrators 
and  assigns,  to  be  divided  between  them, 
if  more  than  one,  in  equal  shares  as  tenants 
in  common ;  and  if  there  should  be  but  one 
such  child,  then  that  the  whole  thereof 
should  be  in  trust  for  that  one  child,  his 
or  her  executors,  administrators  or  assigns ; 
and  he  directed  that  the  shares,  legacies 
or  sums  of  money  thereinbefore  given  in 
favour  of  such  of  the  children  of  his 
said  brother  as  should  be  a  daughter  or 
daughters  should  not  be  paid  to  them,  but 
be  held  by  his  executors  or  trustees,  upon 
trust  to  lay  out  and  invest  the  said  several 
sums  of  money  at  interest,  and  during  the 
respective  life  of  each  daughter  to  pay 
the  interest  of  her  respective  legacy  to  her 
separate  use,  without  power  of  anticipation; 
and  after  the  decease  of  such  daughters 
respectively,  he  directed  that  the  respec- 
tive legacies  should  be  held  in  trust  for  all 
and  every  the  child  and  children  of  such 
respective  daughters  who  should  live  to 
attain  the  age  of  twenty-one  years,  or  de- 
part this  life  under  that  age,  leaving  issue 
living  at  the  time  of  her  or  their  decease 
or  respective  deceases,  in  equal  shares  as 
tenants  in  common. 

The  testator  died  in  1833.  Mary  Law- 
rence, one  of  the  daughters  of  Isaac 
Lawrence,  was  living  at  the  death  of  the 
testator;  and  in  1835  she  married  the 
defendant  W.  A.  Wilson,  and  there  were 
children   of   the   marriage.      A   question 


having  arisen  whether  the  limitations  in 
favour  of  the  children  of  the  daughters  of 
I.  Lawrence  were  not  altogether  void  for 
remoteness,  the  present  bill  was  filed,  by 
the  children  of  Mrs.  Wilson,  praying  that 
those  limitations  might  be  declared  to  be 
valid. 

Mr,  Willcoeh  and  Mr.  W.  Morris^  for 
the  plaintiffs,  cited 

Storrs  V.  Benbow,  3  De  Gex,  M.  &  G. 
390;  8.  c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  823. 
Vanderplank  v.  King,  3  Hare,  1 ;  s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  497. 

Mr.  Daniel  and  Mr.  Crouch^  for  the 
defendants  W.  A.Wilson  and  Mrs.  Wilsoii« 
contended  that  the  limitations  were  void 
for  remoteness. 

Greenwood  v.  Roberts,  15  Beav.  92 ; 
8.  c.  21  Law  J.  Rep.  (n.s.)  Chanc 
262. 
Griffith  Y.  Pownall,  13  Sim.  393. 

Mr.  G.  L.  Russell,  for  the  executors. 

Wood,  V.C— The  will  appears  to  me 
to  contain  an  absolute  gift,  in  the  first 
instance,  to  each  of  the  children  of  I. 
Xawrence,  just  as  if  the  testator  had  said, 
"  I  give  to  each  of  the  children  bom  or 
to  be  born  of  my  brother  Isaac  Lawrence 
10,000/.,  and  I  direct  the  share  of  each 
such  child,  being  a  daughter,  to  be  settled 
upon  her  children.*'  I  can  conceive  no 
reason  why,  because  some  of  the  children 
may  not  be  in  esse  at  the  time  of  the  tes- 
tator's decease,  this  direction  should  not 
be  good  in  respect  of  such  children  as  are 
in  esse.  The  share  of  each  child  is  separate 
from  the  shares  of  the  other  children.  In 
Porter  v.  Fox  (I)  and  that  class  of  cases, 
the  difficulty  arose  from  the  gift  being  to  a 
class  of  persons  some  of  whom  could  take 
and  some  could  not,  and  the  share  of  each 
could  not  be  ascertained.  But  each  child 
here  forms  a  separate  class,  and  the  share 
of  each  is  separate  from  the  shares  of  the 
rest.  The  limitation,  therefore,  in  favour 
of  the  children  of  Mr.  and  Mrs.  Wilson  is 
valid. 


(1)  6  Sim.  485. 
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MR       1 
XT         •       r         -/»  ^^  MAIM  WAKING. 

Not.  S.   J 

TViMtoety  Afpoimimeni  of—Tramfer  of 
Funds, 

If  the  Btmk  of  England  %$  required  to 
aet  mpom  au  order  made  in  pureuanee  of  the 
Trmetee  AetM^  the  eireumstanees  bringing 
the  ease  miihin  the  acts  must  appear  upon 
the  order  of  Court, 

A  petition  was  presented,  tinder  the 
Trastee  Aet,  13  ft  14  Vict.  c.  60,  amended 
by  tlie  15  ft]16  Vict.  c.  55,  for  the  ap- 
pointment of  two  new  trustees,  and  for 
the  transfer  of  the  trust  funds  to  them. 
One  of  the  trustees  was  out  of  the  juris- 

oCtlOll. 

The  order  was  made  in  July  last,  hut,  as 
irawn  up,  it  did  not  state  that  it  appeared 
to  the  Court  that  the  trustee  was  resident 
oat  of  the  jnrisdietion.  There  was  nothing, 
therefore,  from  whieh  it  could  he  collected 
tkat  the  ease  was  within  the  Trustee  Acts.  ^ 
The  Bank  of  Bngland  ohjeeted  to  its  not 
appearing  on  the  face  of  the  order,  that  the 
esse  came  within  the  Trustee  Acts. 

Mr.  Prendergast  now  asked  that  the 
order  might  be  Taried  by  stating  that 
it  appeared  to  the  Court  that  the  trustee 
was  resident  out  of  the  jurisdiction.  , 

The  Master  of  the  Rolls  directed 
that  the  required  recital  should  be  inserted. 
See  In  re  Ellis's  Settlement,  24  Beav. 
426. 


WALROND  9.  WALROND. 


W00D,V.C.  > 

Nov.  12,  1S.> 

Baron  and  Feme — Agreement  for  Sepa^ 
ratum^^  Specific  Performance — Voluntary 
Dted — Illegal  Consideralion—^Appointment 
of  New  Trustees. 

Bg  an  agreement  for  a  separation  under 
*e$lB.  W,  ta  consideration  of  the  agreements 
^eta  contained  on  the  part  of  his  wife 
I*  W,  eooenanted  with  a  trustee  to  pay  for 
Act  separate  use  an  annuity^  in  addition  to 
^e  income  to  whieh  she  was  entitled  under 
^er  marriage  settlement,  and  also  to  permit 
^is  daughter  H.  W.  to  reside  with  her;  and 
I*  W,  who  was  entitled  under  her  marriage 

Kiw  SisBB,  XXYIIL— Ohavo. 


settlement  to  an  annuity  of  4001.  to  her  sepa* 
rate  use,  without  power  of  anticipation,  eovC' 
nanted  with  the  same  trustee,  that  so  long  as 
B.  W,  should  perform  his  part  of  the  agree' 
ment,  she  would  maintain,  ^e,  H.  W,  and 
would  not  allow  B.  W,  to  he  sued  for  her  debts. 
Upon  demurrer  to  a  bill  filed  by  J,  W.  for 
specific  performance  of  the  agreement,  and 
for  the  appointment  of  a  new  trustee,-^ 
Held,  that  such  a  bill  could  not  be  sustained, 
first,  because  there  was  no  consideration  for 
the  agreement  on  the  part  of  B,  W;  secondly, 
because  the  stipulation  as  to  the  custody  of 
the  daughter  was  illegal;  and,  thirdly,  &«- 
cause  there  was  no  trust  property  of  which 
a  new  trustee  could  be  appointed;  and  that 
to  appoint  a  new  trustee  would  be  in  effect 
to  order  fresh  covenants  to  be  entered  into 
with  a  new  covenantee. 

A  covenant  by  a  married  woman  having 
property  settled  to  her  separate  use,  without 
power  of  anticipation,  is  not  a  sufficient 
eonsideration  to  support  an  agreement  other" 
wise  voluntary. 

This  was  a  demurrer  to  a  bill  for  specific 
performance  of  articles  of  agreement  for  a 
separation  between  husband  and  wife. 

The  plaintiff,  Lady  Janet  St.  Clair 
Walrond,  stated  by  her  bill  that  she  inter- 
married with  the  defendant  Bethell  Wal- 
rond, in  November  1829;  that  prior  to 
such  marriage  a  settlement  was  executed, 
whereby,  in  consideration  of  the  plaintiff's 
fortune  being  10,000/.,  an  annuity  of  400/. 
was  secured  to  be  paid,  during  the  joint 
lives  of  herself  and  her  husband,  to  her  or 
her  appointees,  without  power  of  anticipa- 
tion, and  in  default  of  appointment  to  her 
separate  use ;  and  that  there  was  issue 
living  at  the  time  of  filing  the  bill  two 
children,  viz.  Harriott  Walrond,  who  had 
attained  the  age  of  twenty-one  years,  and 
Henry  Walrond,  still  an  infant.  The  bill 
then  stated,  that "  certain  articles  of  agree- 
ment under  seal,  bearing  date  the  2nd  day 
of  May  1850,  were  made  and  entered  into 
between  the  defendant  B.  Walrond,  of  the 
first  part,  the  plaintiff,  of  the  second  part, 
and  Gkorge  Capron,  who  is  a  defendant 
hereto,  of  the  third  part;  and  thereby, 
after  reciting,  amongst  other  thingrg,  that 
the  defendant  B.  Walrond  and  the  plain- 
tiff had  agreed  to  live  separate,  *  *  and 
that  upon  the  treaty  for  the  said  separa- 
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tion,  it  was  contracted  and  arranged  be- 
tween the  said  parties  thereto,  that  the 
defendant  B.  Walrond  and  the  plaintiff 
should  enter  into  such  agreements  as  on 
their  respective  parts  were  thereinafter  con- 
tained, it  was  witnessed,  that,  in  pursuance 
of  the  said  agreement,  and  in  consideration 
of  the  agreement  and  promises  on  the 
part  of  the  plaintiff  thereinafter  contained, 
he,  the  defendant  B.  Walrond,  did  thereby, 
for  himself,  his  executors  and  administra- 
tors, promise  and  agree  to  and  with  the 
defendant  George  Capron,  his  executors 
and  administrators,  that  he,  the  defendant 
B.  Walrond,  should  and  would,  yearly  and 
every  year,  during  the  joint  lives  of  him- 
self and  the  plaintiff,  well  and  truly  pay 
or  cause  to  be  paid  to  the  plaintiff,  or  as 
she  should  from  time  to  time  appoint,  an 
annuity  of  250/.  for  her  separate  use,  and 
without  power  of  anticipation,  in  addition 
to  the  annual  sum  to  which,  under  the 
marriage  settlement,  she  might  from  time 
to  time  become  entitled  :  and  further, 
that  he,  the  defendant  B.  Walrond,  should 
and  would  from  time  to  time,  and  at  all 
times  during  the  separation,  permit  and 
suffer  the  said  Harriott  Walrond  to  reside 
with  her  mother,  the  plaintiff,  and  should 
and  would  permit  and  suffer  the  plaintiff 
to  have  the  care,  controul,  management, 
education,  residence  and  support  of  the 
said  Harriott  Walrond  ;  and  it  was  further 
witnessed  that,  in  pursuance  of  the  therein- 
before-recited agreement,  and  in  consider- 
ation of  the  premises,  the  plaintiff  did 
thereby,  for  herself,  her  executors  and  ad- 
ministrators, promise  and  agree  to  and 
with  the  defendant  George  Capron,  his 
executors  and  administrators,  that  so  long 
as  the  said  annuity  of  250/.  should  con- 
tinue to  be  duly  and  regularly  paid,  in 
pursuance  of  the  agreement  and  promise 
for  that  purpose  on  the  part  of  the  defen- 
dant B.  Walrond,  thereinbefore  contained, 
and  so  long  as  the  defendant  B.  Walrond, 
in  pursuance  of  the  further  agreement  and 
promise  on  his  part  also  thereinbefore  con- 
tained, should  permit  and  suffer  the  said 
Harriott  Walrond  to  reside  with,  and  be 
under  the  care,  controul  and  management 
of  the  plaintiff,  she,  the  plaintiff,  should  and 
would  maintain,  provide  for,  educate  and 
bring  up  the  said  Harriott  Walrond,  without 
making  any  demand  or  request  of  the  de- 


fendant B.  Walrond  for  any  further  allow- 
ance as  or  for  the  maintenance  or  education 
of  the  said  Harriott  Walrond  ;  and,  lastly, 
that  so  long  as  the  defendant  B.  Walrond 
should  continue  well  and  truly  to  pay,  or 
cause  to  be  paid,  the  said  annuity  or  yearly 
sum  of  250/.,  on  the  days  and  in  the  man^ 
ner  thereinbefore  stipulated  and  agreed, 
she,  the  plaintiff,  should  not,  nor  would 
permit  or  allow  B.  Walrond  to  be  called 
upon  or  sued  for  or  in  respect  of  any  debt 
or  debts  which  she  might  contract,  either 
on  her  own  account  or  on  account  of  the  said 
Harriott  Walrond."  The  bill  then  stated, 
that  the  articles  of  agreement  were  duly  exe- 
cuted by  the  defendant  B.  Walrond  and 
the  plaintiff;  that  ever  since  the  execution 
thereof  the  plaintiff  and  the  defendant  B« 
Walrond  had  lived  separately ;  that  Har- 
riott Walrond  had  resided  entirely  with  the 
plaintiff  and  had  been  entirely  maintained 
and  educated  at  her  cost,  and  that  the 
plaintiff  had  on  her  part  done  and  per- 
formed all  that  by  the  said  articles  of  agree- 
ment she  promised  and  agreed  to  perform 
and  do,,  and  in  addition  to  paying  all  the 
expenses  of  the  maintenance  and  educa- 
tion of  Harriott  Walrond,  had  punctually 
paid  and  discharged  all  her  own  debts; 
that  the  defendant  B.  Walrond  had  from 
time  to  time,  with  the  knowledge  and  con- 
sent of  the  defendant  Capron,  paid  various 
sums  of  money  on  account  of  the  annuity; 
but  there  was  now  a  large  arrear  due  to 
the  plaintiff  in  respect  thereof,  which  the 
defendant  B.  Walrond  refused  to  pay ;  and 
that  the  defendant  Capron  declined  to  take 
any  steps  for  obtaining  payment  thereof, 
and  also  declined  further  to  act  as  the 
trustee  of  the  articles  of  agreement. 

The  plaintiff  prayed  that  she  might  be 
declared  entitled  to  have  the  articles  of 
agreement  specifically  performed,  and  that 
the  defendant  B.  Walrond  might  be  decreed 
specifically  to  perform  the  same ;  that  an 
account  might  be  taken  of  what  was  due  in' 
respect  of  the  annuity,  and  that  the  defen- 
dant B.  Walrond  might  be  decreed  to  pay 
to  the  defendant  Capron,  or  to  some  oiher 
trustee  to  be  appointed  in  his  stead,  what 
should  be  found  due ;  that  if  necessary  a 
new  trustee  might  be  appointed  in  Capron *s 
place  ;  and  for  general  relief. 

To  this  bill  the  defendant  Bethell  WaU 
rond  demurred  for  want  of  equity. 
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Mr.  RoU  and  Mr.  JoUiffe^  in  support  of 
the  demnirer,  argaed  that  the  agreement 
being  purely  voluntary  no  bill  to  enforce  it 
oonld  be  sustained.— 

Jiferys  y.  Jefferys^  Cr.  ft  Ph.  138. 

a«Mv.  G«IA,  3  Bro.  C.C.  614. 

WUmm  V.  Wilam,  1  H.L.  Cas.  538  ; 
8«  c.  5  Ibid.  40 ;  23  Law  J.  Rep. 
(n.s.)  Cbanc.  697. 
The  Court  could  not  appoint  a  new  trustee 
of  such  a  deed  as  this,  for  that  would  be 
to  order  the  defendant  to  enter  into  fresh 
covenants  with  the  new  trustee ;  and  co- 
venant to  allow  the  daughter  to  remain  in 
her  mother's  custody  was  dearly  void— 
VmuHtari  v.  Vannttart  (1). 

[Wood,  Y.C.  referred  to  Ward  v.  Aud^ 
Umd  (2).] 

Mr.  H.  F.  BrUtowet  in  support  of  the 
biU.— The  articles  being  under  seal  no 
consideration  was  necessary;  but  if  so, 
the  covenant  by  the  wife  was  a  sufficient 
eonsideration,  as  it  would  be  binding  upon 
the  savings  of  her  separate  estate ;  at  all 
events,  if  not  a  sufficient  consideration  to 
uphold  the  deed  as  against  creditors,  it 
was  valid  as  against  the  husband  himself. 

Worrall  v.  Jaeob,  3  Mer.  256. 

Seayrave  v.  Seagrave^  13  Yes.  439. 

VrampUm  v.  Framptan^  4  Beav.  287. 

RoMM  V.  WiUoughby,  10  Price,  2. 

Amgier  v.  Amgier,  Prec.  in  Chanc.  496. 

Logan  v.  Birketi,  1  Myl.  &  K.  220 ; 
8.C.  2  Law  J.  Rep.  (n.s.)  Chanc.  52. 

Bateman  v.  Boss,  1  Dow,  235. 

Barrymore  v.  Ellii^  8  Sim.  1. 
The  stipulation  as  to  the  custody  of  the 
daughter  is  not  against  public  policy,  she 
having  attained  twenty-one,  and  so  far, 
therefore,  as  there  was  anything  illegal  in 
it,  the  illegality  has  ceased ;  but  though 
such  a  stipulation  may  be  void  in  itself,  it 
will  not  render  the  whole  deed  invalid,  if 
die  other  provisions  are  not  against  public 
policy. 

Mr.  RoUy  in  reply,  referred  to  2  Rap. 
H.  4*  fr.  296. 

[Wood,  V.C.  referred  to  Cooke  v.  JVig- 
gioM  (3).] 

(!)  4  Kay  &  J.  62 ;  ■.<:.  27  Law  J.  Rep.  (n.s.) 
Chaoe.  222,  289. 

(2)  8  Sim.  671 ;  t.  c.  C.  P.  Cooper,  146. 

(3)  10  Vet.  191. 


Nov.  13.— Wood,  V.C— In  this  case 
the  question  on  the  demurrer  is,  whether  or 
not,  regard  being  had  to  the  nature  of  the 
agreement  which  has  been  entered  into  by 
the  plaintiff  and  her  husband,  there  being 
a  third  party  to  the  agreement,  as  a  trustee, 
the  bill  can  be  sustained,  either  with  respect 
to  the  specific  relief  asked,  or  with  respect 
to  the  prayer  for  general  relief.  As  re- 
gards the  specific  relief  asked,  I  have  no 
hesitation,  and  no  difficulty^  in  saying  that 
it  does  not  appear  to  me  that  any  of  it 
can  be  granted.  In  the  first  place,  the 
agreement  is  a  voluntary  agreement,  being 
between  the  defendant,  the  husband,  of 
the  first  part,  his  wife  of  the  second  part, 
and  the  trustee  of  the  third  part,  and  the 
only  consideration  is,  not  a  consideration 
moving  from  the  trustee  in  any  way,  either 
by  way  of  covenant  for  indemnity  or 
otherwise,  but  it  is  an  agreement  on  the  part 
of  the  wife,  by  which  she,  for  herself, 
her  executors  and  administrators,  pro- 
mises and  agrees  with  the  trustee,  so  long 
as  the  annuity  shall  be  paid,  that  she 
will  perform  her  covenants  therein  con- 
tained, and  maintain  Harriott  Walrond, 
one  of  the  issue  of  the  marriage.  It  is 
quite  plain  that  any  agreement  by  her,  a 
married  woman,  was  entirely  inoperative. 
The  only  possibility  of  su^esting  a  con- 
sideration was  that  which  was  urged  by 
Mr.  firistowe,  on  the  footing  of  the  state- 
ment  in  the  bill,  that  there  had  been  a 
settlement  previous  to  the  marriage,  by 
which  the  wife  was  entitled  to  an  income 
for  her  separate  use,  but  without  power  of 
anticipation.  Now,  although  it  is  perfectly 
clear  that  a  married  woman  may  deal  with 
respect  to  her  separate  property  as  a  feme 
sole,  yet  she  cannot  so  deal  with  respect  to 
property  to  which  she  is  entitled  only  with- 
out power  of  anticipation.  This  difficulty 
it  was  attempted  to  meet  by  the  sugges- 
tion that  she  might  hereafter  acquire  sepa- 
rate property,  either  by  savings  out  of  her 
existing  separate  estate  or  otherwise.  But 
the  observation  that  she  might  acquire 
separate  property  would  apply  to  every 
feme  covert.  Every  feme  covert  in  the 
world  might  acquire  separate  property, 
but  it  would  be  absurd,  on  the  ground  of 
that  possibility,  to  say  that  every  married 
woman  is  therefore  able  to  contract.     The 
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deed  is  plainly  without  consideration. 
There  is  no  appearance  of  any  such 
consideration  as  that  to  which  I  referred 
in  Vansittari  v.  Vansittari^  vis.,  the  aban- 
donment of  a  right  of  suit  in  the  ecclesias- 
tical  court.  That  has  been  recognized  in 
many  cases  as  a  consideration  sufficient  to 
support  a  deed  of  this  description.  The 
question  in  Vansittari  v.  Vansittart  was, 
whether  the  wife,  in  her  proper  person, 
inasmuch  as  she  was  the  person  suing  in 
the  ecclesiastical  court,  could  not  be  held 
to  be  in  a  condition  in  which  she  could 
contract  with  reference  to  her  interests  in 
that  suit.  Here  there  is  nothing  whatever 
in  respect  of  which  the  married  woman 
can  contract.  The  case  is  reduced  simply 
to  that  of  a  mere  voluntary  deed.  Then 
the  question  is,  what  relief  can  the  Court 
give  on  a  voluntary  deed  of  this  descrip- 
tion  upon  the  statement  contained  in  the 
bill?  If  property  is  vested  in  a  trustee 
nnder  a  voluntary  instrument,  no  doubt  the 
Court  will  operate  on  that  property  against 
the  trustee,  and  will  compel  him  to  per- 
form all  the  trusts  in  respect  of  that  pro- 
perty which  is  vested  in  him.  On  the  other 
hand,  it  will  do  nothing  whatever  against 
the  author  of  the  trust.  It  will  take  no 
steps  whatever  to  enforce  the  completion 
or  perfection  of  a  trust  on  the  part  of  a 
person  who  has  entered  into  a  volun- 
tary engagement.  Hence  the  only  pro- 
perty that  can  be  reached  is  such  por- 
tion as  is  vested  in  the  trustee.  In  the 
present  instance,  there  is  no  property 
vested  in  the  trustee  at  all,  there  is  only 
a  covenant  on  the  part  of  the  husband  with 
that  trustee.  Therefore,  when  the  bill 
asks  that  the  articles  may  be  specifically 
performed,  and  that  an  account  may  be 
taken  by  and  under  the  direction  of  the 
Court  as  against  the  defendant,  the  cove- 
nanting party,  and  also  that,  if  necessary, 
a  proper  person  may  be  appointed  as  a 
new  trustee  of  the  articles  of  agreementy 
there  is  nothing  in  any  one  of  those 
prayers  that  can  possibly  be  decreed.  I 
cannot  operate  against  the  covenanting 
party  by  decreeing  him  specifically  to 
perform  the  agreement,  which  is  merely 
voluntary ;  I  cannot  order  him  to  account; 
i  cannot  substitute  a  trustee  in  the  only 
mode  in  which  a  trustee  can  be  substituted^ 


which  would  be  by  ordering  the  covenant- 
ing party  to  enter  into  a  new  covenant. 
For  the  only  way  in  which  a  new  trustee  can 
be  appointed  is  by  directing  the  covenantor 
to  ester  into  a  new  covenant,  and  that, 
with  respect  to  a  voluntary  deed,  of  course, 
cannot  be  done.  The  only  difficulty  that 
was  suggested  to  my  mind  was,  with  regard 
to  the  case  of  Seagrave  v.  Sea§rave  before 
Sir  William  Grant.  There  the  question 
was  this:— there  was  a  voluntary  deed  of  a 
similar  character,  though  different  in  form 
(being  a  bond),  to  this,  with  a  trustee  ap* 
pointed.  The  bond  was  enforceable  by  that 
trustee,  and  the  trustee  concurred  with  ih# 
obligor  in  destroying  the  bond,  and  by  that 
fraud  prevented  the  lady  asserting  such 
legal  rights  as  she  might  have  in  a  court  of 
law.  There  Sir  William  Grant  first  of  all 
considered — and  the  Court  was  obliged  tA 
enter  into  the  consideration  in  giving  such 
limited  relief— whether  there  was  a  reason* 
able  case  for  taking  the  instrument  in  itself 
to  be  valid,  so  that  the  plaintiff  was  only 
prevented  from  pursuing  her  right  at  l«w 
by  the  fraud  of  her  trustee,  aiid  he  then 
considered  that  the  only  relief  which  the 
Court  could  give  was  by  directing  the 
trustee  to  allow  his  name  to  be  used  at 
law.  That  is  the  only  relief  which  can 
possibly  be  had,  and  it  is  the  telief 
which,  under  the  peculiar  circumstances 
of  that  case,  was  given  by  Sir  WiUism 
Grant.  It  has  also  occurred  to  me  that 
there  might  be  other  cases,  such  as  a 
covenant  with  a  trustee  in  respect  of 
a  wife  (freed  from  any  other  difficulty 
arising  upon  this  deed)  for  the  mainte- 
nance of  the  wife  and  children,  which  in 
a  mere  voluntary  instrument  would  not 
operate  against  the  eovenantor,  but  the 
Court  might,  if  necessary,  direct  that  the 
eeBtyi  que  trust  should  be  at  liberty  to  nas 
the  name  of  the  trustee  upon  giving  an 
indemnity.  However,  independently  of  the 
alleged  consideration  of  the  deed,  which  I 
have  not  yet  considered,  the  allegations  in 
the  bill  certainly  do  not  bring  the  case  in 
any  degree  up  to  Stagrave  v.  Seagrdve 
with  respect  to  any  fi'aud  or  collusion  oa 
the  part  of  Mr.  Capron,  the  trustee.  The 
only  charges  as  to  Capron  are,  that  the 
plaintiff  has  frequently  requested  him  to 
enforce  the  payment,  but  nevertheless  he 
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luM  neglected  or  declined  to  take  any  steps 
for  the  payment  of  the  arrears ;  that  he 
has  acted  in  the  trust,  and  that  some  other 
trustee  ought  to  be  appointed.  It  is  not 
alleged  that  he  colludes  with  the  hnsband, 
or  that  an  ind^&nity  has  ever  been  offered 
him  in  respect  of  suing.  It  may  be  that 
he  declines  because  he  might  be  directed 
to  pay  the  costs  of  the  action  if  such  an 
action  were  brought.  There  is  nothing, 
thezeforei  whieh  in  any  degree  implicates 
the  trustee  in  any  concurrence  with  the 
hosband,  in  order  that  payment  by  the 
husband  to  the  wife  of  this  annuity  may  be 
avoided  ;  and  to  say  the  least  of  it,  before 
I  could,  on  the  prayer  for  general  relief^ 
overrule  the  demurrer  on  the  ground  that 
at  the  hearing  the  Court  would  direct  that 
the  plaintiff  should  be  at  liberty  to  sue,  using 
the  name  of  Capron  and  giving  him  proper 
indemnity,  there  roust  be  a  rery  different 
desmptiott  of  diarges  from  those  which 
are  contained  in  this  bill.  Further  than 
that,  it  appears  to  me  that  a  serious  diffi- 
culty does  arise,  even  on  the  legal  con- 
struction of  the  instrument,  as  to  whether 
or  not  the  plaintiff  could  possibly  succeed 
at  law.  Although  the  consideration  entirely 
iails  becaoae  of  the  incapacity  of  the  plain* 
tiff  to  contract,  yet,  at  the  same  time,  the 
moving  caose  of  the  grant  of  the  250/.  a 
year  is  twofold.  It  is  expressed  to  be,  in 
the  first  part  of  the  articles,  that  they  had 
agreed  to  live  separate  and  apart,  that  it 
was  agreed  that  the  defendant  and  the 
plaintiff  should  enter  into  the  agreement 
after  mentioned,  and  then  it  says,  it  is 
witnessed  in  pursuance  of  that  sgreement, 
and  in  consideration  of  the  agreement  and 
promise  on  the  part  of  the  plaintiff  thereafter 
contained,  he,  the  defendant,  enters  into  a 
covenant  with  the  trustee  for  the  payment 
of  the  annuity.  Therefore,  the  moving 
cause  for  the  payment  of  the  annuity  is 
the  agreement,  afterwards  mentioned,  on  the 
partof  die  wife.  There  is  a  further  deola- 
lation  in  the  deed  that  Harriott  Walrond, 
whom  I  must  now  take  to  have  been  an 
infiuit  at  that  time,  shall  be  permitted  by 
the  huaband  to  reside  with  her  mother, 
and  that  the  defendant  shall  also  permit 
the  mother  to  bave  the  care,  controul, 
management,  education,  residence;  and 
support  of  the  infimt  child*     The  motherg 


then  promises  for  herself  that  so  long  as 
the  annuity  shall  continue  to  be  duly  paid, 
and  so  long  as  the  defendant  shall  also,  in 
pursuance  of  his  further  agreement  in  that 
behalf,  allow  the  infant  to  reside  and  re- 
main with  her,  she  will  provide  for,  edu- 
cate and  bring  up  the  infsnt,  without 
making  any  demand  on  the  husband  for 
such  maintenance  and  education.  The 
consideration  for  the  contract  is  a  com* 
pound  consideration,  no  doubt,  because  it 
is  to  extend  durinf^  the  life  of  the  wife, 
which,  of  course,  might  extend  beyond  the 
infancy  of  the  child ;  but  the  whole  scheme 
of  the  contract,  the  whole  considcFation,  is 
the  taking  by  the  wife  of  the  child  to 
reside  with  her,  the  removing  of  the 
child  from  the  controol  of  the  father, 
and  the  sole  and  exclusive  superinten- 
dence of  the  management  and  education 
of  that  child.  That  has  been  consi- 
dered, both  in  the  case  of  VansHtari  y. 
f^anWitorf  and  in  the  previous  case  ofHopg 
V.  Hope  (4),  to  be  such  a  contract  as  is 
void  as  being  contrary  to  the  policy  of 
the  law.  Although  the  lady  herself  is 
incapable  of  entering  into  a  contract  bind- 
ing OB  herself,— and,  therefore,  the  instru- 
ment became,  as  against  the  hosband^ 
voluntary, — yet,  on  the  other  hand,  it  is 
plain  that  the  whole  motive  and  origin  of 
the  grant  of  250/.  per  year  is,  amongst 
other  things,  the  taking  of  this  child  away 
from  the  paternal  controul  for  maintenance 
and  support  by  the  wife  instead  of  the 
husband.  It  has  been  argued,  however, 
that  the  child  has  grown  up,  has  been  edu- 
cated, and  has  been  maintained,  and, 
therefore,  that  part  of  the  consideration  is 
dispensed  with.  I  apprehend  that  the 
Court  cannot  so  split  the  consideration  as 
to  say  that  where,  in  consideration  of  two 
things,  such  as  the  payment  of  a  sum  of 
money,  and  an  unlawful  contraet,  an  an- 
nuity is  agreed  to  be  paid,  and  the  un- 
lawful contract  is  determined  by  subset 
quent  events,  the  eonsideration  should  in 
some  manner  or  other  be  split,  and  appor<* 
tioned,  in  order  that  you  may  say,  **  either 
in  whole  or  in  part,  I  am  now  entitled  to 
the  provision  which  has  here  been  made.** 
I  apprehend  that  where  the  trustee  is  to 

(4)  26  Law  J.  Rep.  (v.s.)  Chanc.  417. 
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sue  at  law,  the  whole  deed  must  be  before 
the  Court;  and  it  appears  to  me,  I  confess, 
on  the  whole,  that  there  would  be  very 
great  improbability  of  the  trustee  succeed- 
ing in  a  contest  of  this  description.  The 
only  averment,  in  truth,  that  I  have  in  the 
bill  is,  that  he  has  refused  to  sue.  There 
is  no  averment  that  he  has  been  oifered  any 
indemnity,  and  there  is  no  difficulty  alleged 
to  be  in  the  way  of  the  plaintiff  as  to  using 
his  name.  In  point  of  truth,  I  believe 
there  is  no  difficulty  in  her  using  the  name, 
if  the  lady  should  be  so  advised.  I  have 
taken  an  opportunity  of  inquiring  into  it, 
and  I  have  every  reason  to  believe  that  she 
will  experience  no  difficulty  in  that  respect. 
But,  without  saying  whether  thatissoor  not, 
I  apprehend  that  on  this  bill  every  portion 
of  the  specific  relief  must  fail.  The  only 
relief  that  could  possibly  be  granted  would 
be  under  the  prayer  for  general  relief:  upon 
that  it  might  be  said,  I  could  give  her  leave 
to  bring  this  action  upon  indemnifying  the 
trustee.  But  I  find  that  the  prayer  for 
general  relief  is  unsupported  by  any  alle- 
gation which  could  authorize  me  to  inter- 
fere in  that  respect.  Manifestly,  the  relief 
asked  by  the  bill  is  such  as  cannot  be 
obtained.  The  only  relief  ultimately  will 
be,  the  bringing  of  that  action,  which  she 
can  bring  just  as  well  without  the  inter- 
ference of  the  Court  as  with  it,  and,  there- 
fore, I  ana  justified  in  saying  that  the  right 
course  is  to  allow  the  demurrer. 

Mr,  5m<otre.— The  demurrer  will  be 
allowed  without  costs — Vatuitiart  v.  Fan-' 
siUarl, 

Wood,  V.C. — I  allowed  the  demurrer 
there  without  costs  because  it  was  clear 
upon  the  face  of  the  bill  that  a  suit  had 
been  pending  in  the  ecclesiastical  court, 
and  that  a  compromise  had  been  come  to. 
Here,  were  I  to  allow  the  demurrer  without 
costs,  I  should  be  inducing  the  parties  to 
go  into  evidence  instead  of  stopping  the 
whole  case  upon  demurrer;  a  course  which 
would  not,  I  think,  be  for  the  benefit  of 
the  plaintiff.  The  demurrer  must  be 
allowed,  with  costs. 


SlUART,  V.C. 
Dec. 


p,V.C.7 
5.  4.       > 


DAVIES  V.  DAVIES. 


Power  of  Appoinimentf  Execution  of^^ 
General  Devise, 

A  father,  on  his  son*s  marriage^  conveyed 
a  certain  farm  to  the  use  of  himself  and  his 
wife  successively  for  life,  with  remainder  to 
the  children  of  the  son,  A  power  was  re- 
served to  the  father  hy  deed  or  wiU  to  charge 
all  or  part  of  the  hereditaments  thereby 
settled,  with  any  sum  or  sums  not  exceeding 
5001,,  for  the  portions  of  his  younger  chil- 
dren, and  to  create  a  term  for  securing  the 
same.  The  father,  by  his  will,  devised  the 
said  farm  to  his  son  in  fee,  charged  with 
the  payment  of  legacies  of  2001,,  2001,  and 
100/.  to  the  testator's  three  daughters  re^ 
spectively.  The  will  contained  no  reference 
to  the  settlement,  and  no  limitation  of  any 
term,  nor  did  the  father  otherwise  exercise 
the  power :-— Held,  that  the  wiU  operated 
as  an  execution  of  the  power  of  appointmeni^ 
of  which  the  father  was  donee  under  the 
settlement. 

By  indenture  of  settlement,  dated  in 
April  1835,  made  on  the  marriage  of  Johii 
Davies,  Peter  Davies,  the  father  of  the 
said  John  Davies,  conveyed  a  certain  farm 
therein  described  as  Olyn  Ucha,  together 
with  other  lands  and  hereditaments,  to  the 
use  of  himself  (Peter  Davies)  for  life,  with 
remainder  to  his  wife  for  life,  with  re- 
mainder to  the  children  of  the  said  John 
Davies,  as  he,  the  said  John  Davies,  should 
appoint,  with  remainder  in  default  of  ap- 
pointment to  such  children  equally ;  and 
it  was  thereby  declared,  that  it  should  be 
lawful  for  the  said  Peter  Davies,  by  any 
deed  or  deeds,  *'or  by  his  last  will  and 
testament,  or  any  codicil  or  codicils  thereto, 
to  subject  and  charge  all  or  any  part  of 
the  hereditaments  and  premises  thereby 
granted  and  released,  with  the  payment  of 
any  sum  or  sums  of  money,  not  exceeding 
in  the  whole  the  sum  of  500/.,  for  the 
portion  of  all  or  any  one  or  more  of  the 
younger  children  of  the  said  Peter  Davies," 
as  therein  mentioned.  And  the  indenture 
provided  that,  for  the  purpose  of  raising 
such  portion  and  portions,  it  should  be 
lawful  for  the  said  Peter  Davies,  by  deed, 
or  by  his  last  will  and  testament,  or  any 
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codicil  or  codicils  theivto,  to  limit  and 
appoint  all  or  any  part  of  the  said  here* 
ditamenta  and  premiaea  which  should  he 
to  chaiged  as  thereinbefore  mentioned,  to 
any  person  or  persons,  for  any  term  or 
tenna  of  years,  hy  way  of  mortgage,  to 
raise  the  money  so  to  be  charged. 

Peter  Dayies,  by  his  will,  dated  Jane 
1846,  devised  the  said  farm  and  lands  of 
Glyn  Ucha  to  his  son,  the  said  John  Da- 
vies,  in  fee,  subject,  nevertheless,  to  and 
diarged  and  chiurgeable  with  payment  of 
the  legadea  of  200/.  thereinafter  bequeath- 
ed to  his  daughter  Eliaa  Williams,  also 
the  sum  of  200/.  thereinafter  bequeathed 
to  his  daughter  Anne  Williams,  and 
likewise  the  sum  of  100/.  thereinafter  be-> 
qaeathed  to  hia  daughter  Catherine  Da  vies; 
and  in  a  subsequent  part  of  his  will  he 
bequeathed  the  same  legacies  to  his  said 
daughters  respectively. 

The  will  contained  no  reference  to  the 
settlement,  and  no  limitation  of  any  term 
of  years,  nor  did  Peter  Davies  otherwise 
exercise  the  power  limited  to  him  in  the 
above-mentioned  indenture  of  settlement. 

Peter  Davies  died  in  1846,  and  the  said 
John  Davies  subsequently  paid  the  said 
legacies,  amounting  to  500/.,  to  the  re- 
spective legatees. 

The  bill  in  this  cause  was  filed  by  the 
said  John  Davies,  praying  that  the  sum  of 
500/.  which  he  had  so  paid  might  be  raised 
by  sale  or  mortgage  of  part  of  the  heredita- 
ments comprised  in  his  said  marriage  set- 
tlement, and  that  the  same  when  raised 
might  be  paid  to  him. 

Mr,  Ehuley  and  Mr.  Currep,  for  the 
plaintiff.  —  The  power  being  limited  in 
its  operation  to  a  particular  class,  the 
provision  in  the  Wills  Act,  7  Will.  4.  & 
1  Yict.  c  26.  s.  27,  that  a  general  devise 
or  bequest  shall  operate  as  an  execution 
of  a  general  power,  had  no  application 
to  the  present  case.  The  case,  therefore, 
remain^  subject  to  the  old  law.  The  will 
of  Peter  Davies,  though  it  contained  no 
express  reference  to  the  power  of  which  he 
wss  donee  under  his  son's  marriage  set- 
tlement, most  nevertheless  be  considered 
as  an  execution  of  that  power.  The  devise 
of  the  estate  subject  to  the  power  failed ; 
and  unless  the  charge  by  the  will  of  500/. 
upon  the  estate  were  regarded  as  an  exe- 


cution of  th^  power,  the  wQl  would  fail 
altogether,  the  testator  not  having  any 
other  interest  in  the  estate  devised  upon 
which  the  will  could  operate.^ 
Bennett  v.  Ahurrow^  8  Yes.  609* 
Curteis  v.  Kenrieh^  9  Sim.  443. 
Shelford  v.  Acland^  26  Law  J.  Rep. 
(n.s.)  Chanc.  144. 

Mr.  Freeman  and  Mr.  C.  Barber,  for 
the  defendant,  contended  that  the  will  was 
not  an  execution  of  the  power.  No  refer- 
ence was  made  by  it  to  the  power,  nor 
did  it  create  any  term  of  years  in  the  estate 
in  settlement  in  order  to  raise  the  sums 
forming  the  subject  of  the  power-^ones 
V.  Tucker  (1),  Hope  v.  Hope  (2). 

Stuart,  V.C.  held,  that  the  case  was 
governed  by  that  of  Bennett  v.  Ahurrow, 
and  made  a  declaration  that  the  sums  of 
200/.,  200/.  and  100/.  were  well  charged 
by  the  will  upon  the  hereditamenta  com- 
prised in  the  settlement. 


.R.     ") 

)58.      > 
jr29.  3 


ORBAVBS  9.  WILSON. 


M. 

1858. 
July 

Judgment — Determinable  Lien. 

If  a  mortgagor  sella  the  mortgaged  estate^ 
and  pays  off  the  mortgagee^  the  estate  in  the 
hands  of  the  purchaser  ceases  to  be  affected 
by  a  judgment  which  had  been  registered 
against  the  mortgagee. 

The  bill  in  this  case  was  filed  for  the 
specific  performance  of  an  agreement  for 
the  sale  of  a  public-house  called  *'  The 
John  Bull,"  which  the  plaintiff 'had  pur- 
chased at  public  auction.  The  decree 
made  on  the  hearing  was,  that,  the  plaintiff 
waiving  all  objections  of  title  to  the  pre- 
mises,  except  the  concurrence  of  Edward 
Sexton,  Percy  Calvert  and  William  Henry 
Calvert  (who  were  mortgagees  of  the  pro- 
perty), their  executors,  administrators  and 
assigns,  in  the  assignment  of  the  lease  and 
premises,  declare  the  plaintiff  entitled  to  a 
specific  performance  of  the  contract  (1). 

(1)  2  Mer.  538. 

(2)  18  Jur.  82S. 

(1)  Grcavet  v.  Wilton,  27  Law  J.  Bep.  (N.a) 
Chanc.  £46. 
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A  draft  assignment  was  forwarded  to  the 
defendant's  solicitors,  and  Messrs.  Calvert 
were  made  parties  to  the  proposed  deed. 
It  was,  however,  ascertained  that  there  was 
a  judgment  for  69,000/.  registered  against 
Messrs.  Calvert;  the  plaintiff  therefore 
required  the  defendant  either  to  satisfy 
the  judgment,  or  to  give  up  possession  of 
the  premises  upon  the  purchase-money 
being  deposited  in  the  hands  of  third  par- 
ties at  interest.  This  was  objected  to  by 
the  defendant,  and  the  conveyance  was 
not  completed.  The  plaintiff  then  gave 
notice  of  motion,  asking  that  the  plain- 
tiff might  be  at  liberty  to  pay  the  sum  of 
1,358/.,  the  balance  of  the  purchase-money, 
into  court ;  and  that  he  might  be  let  into 
possession  of  the  premises. 

Mr,  R,  Palmer  and  Mr.  Kay,  in  8Up-» 
port  of  the  motion.— The  estate  was  to  be 
conveyed  to  the  purchaser  free  from  the 
mortgage  of  Messrs.  Calvert,  who,  as 
mortgagees,  claimed  a  sum  of  1,595/.  2s.; 
there  were,  however,  judgments  against 
Messrs.  Calvert  for  69,000/.,  and  as  these, 
by  the  1  &  2  Vict.  c.  110.  s.  13,  affected 
their  charge  upon  the  premises,  they  were 
an  obstacle  in  the  way  of  completing  the 
purchase,  and  must  be  removed — Harris 
V.  Davison  (2), 

Mr,  Lloyd  and  Mr,  Smythe,  for  the 
defendant— The  1  &  2  Vict.  c.  110.  s.  13. 
made  a  judgment  a  charge  upon  all  the 
lands  of  the  debtor,  and  when  registered 
under  the  2  &  3  Vict.  c.  11.  it  was  assumed 
that  the  charge  extended  to  the  l&nd  of 
other  parties  upon  which  the  judgment 
debtor  bad  a  mortgage.  The  owners  of 
mortgaged  lands,  however,  were  at  full 
liberty  to'scll  their  estates ;  and  payment 
of  the  mortgage  discharged  the  lands  from 
being  taken  in  execution  under  any  judg- 
ment against  the  mortgagee.— 
18  Fiet,  e,  15.  s.  11. 
Russell  V.  M*CuUock,  1  Kay  &  J.  313. 
Shaw   V.  NeaU,   6  H.L.   Cas.    581; 

s.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 

444:    20  Beav.   157;    24  Law   J. 

Rep.  (n.s.)  Chanc.  563. 

Mr,  Palmer,  in  reply. 


(2)  15  Sim.  128;  8«  c.  16  Law  J.  Rep.  (n.b.) 
Cb&nc.  255. 


The  Master  of  the  Rolls.  — -  This 
motion  is  founded  upon  a  misapprehension. 
Messrs.  Calvert  have  not  become  bank- 
rupts. When  a  mortgagee  is  paid  off,  after 
the  passing  of  the  18  Vict.  c.  15.  s.  11, 
the  effect  of  it  is  to  make  every  convey- 
ance of  land  determine  the  right  ef 'the 
judgment  creditors,  and  that  whether  the 
mortgage  was  prior  to  the  act  or  not :  the 
judgment  creditors  of  the  mortgagee,  there- 
fore, cannot  pursue  the  lands  in  the  hands 
of  a  bond  Jide  purchaser ;  and  the  judg- 
ments against  Messrs.  Calvert  eaniiot  affect 
the  premises  in  the  hands  of  the  purchaser* 
The  motion  must  be  dismissed,  with  costs. 


M.R.       ■) 
Nov.  19,  20.> 


SCHOFIELD  V,  HEAP, 


Legacy^— Children — Advances  in  SatiS" 
faction, 

A  testator^  by  his  vfiU,  made  an  equai 
division  of  his  real  and  personal  estate  amony 
his  children;  in  the  course  of  fifteen  years 
afterwards  he  made  advances  of  large  sums  l# 
some  of  his  daughters  on  their  marriage^  and 
to  some  of  his  sons  on  establishing  them  •» 
business:  toothers  of  his  sons  and  daughters 
he  gave  trifling  sums  only  :— Held,  thai  the 
small  sums  were  intended  cts  free  gifU^butthat 
the  larger  sums  being  for  permanent  advance* 
ments,  were  in  part  satisfaction  of  the  bene* 
fits  given  to  them  by  the  will. 

If  a  presumption  arises  that  payments  by 
a.  testator  to  his  children  were  made  in 
satisfaction  of  legacies  they  would  beeome 
entitled  to  under  his  will,  it  is  not  rebutted 
by  their  believing  such  payments  to  have 
been  gifts,  when  the  belief  is  unsupported 
by  any  testimony  of  the  intention  of  the  tee^ 
tator, 

John  Heap,  by  his  will,  dated  the  4tli  of 
December  1 840,  gave  and  devised  all  hit 
real  estate  whatsoever  and  wheresoever  in 
the  county  of  York,  and  also  all  and  sin- 
gular his  money,  securities  for  money, 
book  debts,  household  goods  and  furniture, 
stock  in  trade,  goods,  cattle,  chattels,  per- 
sonal estate  ai^  effects  whatsoever  and 
wheresoever,  unto  his  eight  children,  Jona- 
than, Ruth,  Edward,  Sarah,  John,  Agnes, 
Mark  and  Frederick,  to  be  equally  divided 
between  them,  share  and  share  alike.  And 
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in  case  any  of  his  said  children  should 
happen  to  die  under  the  age  of  twenty- one 
years,  or  before  they  should  become  en- 
titled to  the  possession  or  receipt  of  their 
respectrre  shares  of  the  hereditaments  and 
premises  and  personal  estate  thereinbefore 
giv^n,  devised  and  bequeathed  to  them, 
leaving  lawful  issue  him  or  her  surviving, 
then  he  gave,  devised  and  bequeathed  the 
share  of  him  or  her  so  dying  of  and  in  the 
said  real  and  personal  estate  unto  the  lawful 
issue  of  him  or  her  so  dying,  if  more  than 
one,  to  hold  to  them,  their  heirs,  executors, 
administrators  and  assigns,  as  tenants  in 
common,  and  not  as  joint  tenants.  But  if 
any  of  such  children  so  dying  should  not 
leave  lawful  issue  him  or  her  surviving, 
then  he  gave,  devised  and  bequeathed  the 
share  or  shares  of  him,  her  or  them  so 
dying  of  and  in  the  said  real  and  personal 
estate  unto  the  survivors  of  his  said  chil« 
dren,  and  the  issue  of  such  as  might  be 
dead  leaving  children,  such  last- mentioned 
children  only  taking  the  share  his,  her  or 
their  respective  parent  would  have  been 
entitled  to  had  he  or  she  been  living. 

The  testator  died  on  the  3rd  of  February 
1855. 

The  testator's  daughter  Ruth  died  on  the 
2 1  St  of  February  1852,  and  this  suit  was 
instituted  by  John  Schofield,  her  husband, 
on  behalf  of  his  six  children,  against  the  five 
sons  of  the  testator,  one  of  whom,  **  John,'* 
was  of  unsound  mind,  and  the  other  four 
of  whom  had  taken  out  letters  of  adminis- 
tration, with  the  will  annexed,  to  the  es- 
tate and  effects  of  the  testator^  The  bill 
charged  that  the  testator  had  both  before 
and  after  the  date  of  his  will,  made  large 
payments  to  or  for  the  benefit  of  his  said 
children,  or  some  of  them,  other  than  Ruth 
Schofield,  the  mother  of  the  plaintiffs,  and 
that  such  payments  were  of  the  nature  of 
advances,  and  ought  to  be  accounted  for 
as  part  of  their  respective  shares  of  his  real 
and  personal  estate:  it  then  prayed  for 
the  administration  of  the  personal  estate, 
and  that  such  advances  mig^t  be  taken  into 
account  as  part  of  their  respective  shares 
of  the  real  and  personal  estate. 

The  defendants  Jonathan,  Edward,  Mark 
and  Frederick  Heap,  by  their  answer, 
stated,  that  during  the  fourteen  years  which 
had  elapsed  between  the  making  the  tes- 
tator's will  and  his  death,  the  testator,  as 
New  Sibtbs,  XXYIIL^-CBAHa 


they  believed,  had  occasionally  given  money 
to  his  said  children,  or  some  of  them  re- 
spectively, by  way  of  spontaneous  feivour 
and  kindness  and  free  giffc,  but  not  by  way 
of  portion  or  advancement,  or  in  contem- 
plated diminution  of  any  benefit  which 
such  children  or  child  might  otherwise  be 
entitled  to  under  the  provisions  of  his  will ; 
and  that  in  the  third  schedule  thereto  they 
had  set  forth  the  several  sums  so  by  way 
of  spontaneous  favour  and  kindness  and 
free  gift  given  or  advanced  by  the  testator 
for  the  benefit  of  any  of  his  said  children, 
and  the  times  of  such  gifts  :  and  that  they 
had  found  no  entry  or  memorandum  of  the 
fact,  amount  or  particulars  of  any  such 
pecuniary  gift  among  the  books,  papers  or 
writings  of  the  testator  which  had  come  to 
their  hands  as  administrators  of  .the  testa- 
tor, save  the  particulars  of  four  several 
sums  of  5252.  14#.  lOd.,  1142.  8s.  Id., 
53/.  3s.  5d.,  and  21.  I9s.  9i.,  and  which 
were  expressly  referred  to  in  the  said  third 
schedule :  and  that  such  pecuniary  gifts 
were  never  treated  by  the  testator,  or  by 
his  said  children,  or  any  of  them,  or  in- 
tended to  be  treated  or  looked  upon  by  the 
child  or  children  receiving  such  gifts  re- 
spectively, as  matters  of  debt  or  account 
either  as  between  the  testator  and  such 
child  or  children,  or  as  between  them  and 
the  others  of  such  children. 

The  third  schedule  was  as  follows :— To 
his  daughter  Sarah  Robinson,  on  and  after 
her  marriage,  600/.:  To  his  daughter  Agnes 
Stead,  on  her  marriage,  300/.,  and  various 
sums  since  that  time,  making  altogether 
580/. :  To  his  son  Jonathan,  at  various 
times  small  sums  amounting  (as  estimated) 
to  a  sum  not  exceeding  50/.  :  To  his  sons 
Mark  and  Frederick,  in  1850  or  1851,  on 
their  commencing  business  together  as 
clothiers,  after  their  dissolution  of  partner- 
ship with  the  testator,  1,000/. :  To  his  sons 
Mark  and  Frederick,  whilst  in  business  on 
their  own  account  between  1850  and  1853, 
various  other  amounts  in  money,  goods,  and 
in  the  use  of  his  horses  and  carts  for  jour- 
neys, amounting  altogether  to  525/.  14t. 
lOd.  (particulars  of  which  were  to  befoundin 
the  testator's  private  memorandum  books), 
'*  but  defendanu  stated,  it  was  always  con- 
sidered that  the  last-mentioned  amount 
was  advanced  and  allowed  to  the  testator's 
sons  to  assist  them  in  commencing  business, 
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as  he  had  always  promised  to  do,  and  in 
satisfaction  of  their  share  of  the  stock  and 
effects  in  their  previous  partnership  with 
the  testator,  they  not  having  received  any 
part  or  share  of  such  stock  and  effects  in 
1850,  upon  such  dissolution." 

To  his  son  Mark  Heap  various  amounts 
in  money  and  goods  at  different  times  be- 
tween 1850  and  1853,  not  exceeding  200/., 
particulars  of  part  whereof,  amounting  to 
114/.  85.  1(/.,  were  to  be  found  in  the  tes- 
tator's private  memorandum  books. 

To  his  son  Frederick  various  amounts 
in  money  and  goods  between  1850  and 
1855,  not  exceeding  100/.,  particulars  of 
parts  whereof,  amounting  to  53/.  35.  5c/., 
were  to  be  found  in  the  testator's  private 
memorandum  books. 

To  his  son  Edward,  to  pay  for  wool,  52/., 
and  sundry  items  appearing  in  memoran- 
dum books  against  his  said  son,  amounting 
to  2/.  195.  9(/.,  making  altogether  54/. 
195.  9d. 

On  the  29th  of  July  1856,  a  decree  was 
made  in  the  cause,  directing,  amongst 
other  things,  an  inquiry  as  to  any  sums 
paid  by  the  testator  after  the  date  of  his 
will  to  or  for  the  use  of  any  of  his  children, 
and  the  circumstances  under  which  such 
payments  were  made,  and  whether  the 
same  were  intended  by  him  to  be  portions 
or  advancements  in  life  of  such  children 
respectively. 

The  chief  clerk  found  that  the  several 
sums  mentioned  in  the  schedule  to  the 
answer  of  the  defendants  were  paid  by 
the  testator  for  the  benefit  of  the  respec- 
tive children  therein  named,  under  the  cir- 
cumstances therein  stated,  and  that  they 
were  not  intended  by  the  testator  to  be 
portions  or  advancements  in  life  of  any  of 
the  said  children. 

Mr,  Bagshawe^  sen.  and  Mr,  Bagshawe^ 
jun,,  for  the  plaintiffs. — The  sums  received 
by  the  testator's  sons  and  daughters  were 
portions  given  for  their  permanent  ad- 
vancement; such  was  the  nature  of  a  mar- 
riage portion,  and  also  of  sums  given  to 
promote  or  further  the  sons  in  business. 
The  testator's  accounts,  though  confused, 
were  sufficient  evidence  of  such  an  inten- 
tion. The  advances,  therefore,  must  be 
adjusted  and  taken  in  satisfaction  of  their 
shares  under  the  will. 


Ferris  v.  Goodbum^   27  Law  J.  Rep. 

(n.s.)  Chanc.  574. 
Lady  Thynne  v.  the  Earl  of  Glengall^ 

2  H.L.  Cas.  131. 

Mr,  J,  Hamilton  Humphreys^  for  John 
Heap.  • 

Mr,  Lloyd  and  Mr.  Shee,  for  the  defen- 
dants.— The  advances  made  by  the  testa- 
tor were  free  gifls,  of  which  no  account  could 
be  required.  The  intention  of  the  testator 
was  apparent  from  his  will,  which  substitut- 
ed children  for  their  parents  if  they  died 
before  receiving  their  shares.  Jonathan 
Heap  had  received  50/.  only ;  his  testi- 
mony with  respect  to  these  payments 
being  gifts  was  therefore  disinterested.  It 
required  but  trifling  circumstances  to  rebut 
a  presumption  of  these  payments  being 
advances.  As  to  the  testator's  accounts, 
it  was  impossible  to  collect  from  them  any 
specific  intention. 

Nov.  20. — The  Master  of  the  Rolls. 
— The  evidence  in  this  case  amounts  to 
nothing  more  than  this :  that  the  persons 
who  received  the  several  sums  of  money  be- 
lieved that  they  were  bestowed  upon  them 
voluntarily,  and  by  way  of  gift.  The  pre- 
sumption, however,  which  arises  is,  that 
the  sums  of  money  were  paid  to  the  parties, 
who  were  the  testator's  children,  in  satis- 
faction of  the  provision  made  for  them  by 
the  will ;  but  this  does  not  apply  to  the 
small  sums  given  by  the  testator  from  time 
to  time;  they  evidently  must  be  considered 
as  gifts,  and  it  has  not  been  contended  that 
they  were  advancements.  The  evidence  on 
which  I  am  asked  to  act  does  not  rebut  the 
presumption  which  has  arisen  with  respect 
to  the  larger  sums;  they  were  given  to 
daughters  on  marriage  and  to  sons  upon 
their  being  established  in  business,  and 
they  must  be  considered  as  having  been 
paid  towards  the  satisfaction  of  what  the 
children  were  entitled  to  under  the  will. 
I  have  not  proceeded  upon  the  authority 
of  Ferris  v.  Goodhurn^  but  upon  the  pre- 
sumption usually  made  in  cases  of  advance- 
ment which  can  alone  be  rebutted  by  evi« 
dence  ;  there  is,  however,  nothing  but  the 
statements  of  the  parties  who  received  the 
benefits.  They  had  full  liberty  to  bring 
forward  such  evidence  as  they  thought  fit, 
and  there  is  no  ground  for  allowing  the 
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inquiry  to  be  kept  open.  I  must,  there- 
fore, declare  that  the  6001.  and  800/.  given 
to  the  daughters  Sarah  and  Agnes,  and 
the  1,000/.  given  to  the  sons  Mark  and 
Frederick,  must  be  taken  as  advancements 
made  in  part  satisfaction  of  their  shares  in 
the  estate  of  the  testator. 

See  Palmer  v.  NeweU^  20  Beav.  32 ; 

s.  c.   nom.   Benham  v.  Newell^  24 

Law  J.  Rep.  (n.s.)  Chanc.  424;  and, 

on  appeal,   25  Law  J.  Rep.  (n.b.) 

Chanc.  461. 
Ex  parte  Pye^   18  Ves.  140;  s.  c.  2 

Lead.  Cas.  £q.  803,  2nd  edit. 
Davis  V.  CkamberSy  7  De  6ex,  M.  & 

G.  386. 
Kirk  V.  Eddowes,  3  Hare,  509 ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  402. 


EVERSFIELD  V.  THE  MID- 
SUSSEX  RAILWAY  COM- 
PANY. 


Railway  Company — Compulsory  Power 
of  purchasing  Land — Taking  of  Soil—' 
*^  Making  and  maintaining^* — **  Necessary 
for  such  Purposes,^ 


I* 


A  railway  company  had  compulsory 
powers  to  purchase  soil  for  their  works,  and 
to  purchase  such  of  the  lands  delineated  in 
the  plans,  and  within  the  limits  of  deviation 
indicated  in  the  plans  and  books  of  reference, 
and  to  enter  upon,  take  and  use  such  of  the 
said  lands  as  should  be  necessary  for  such 
purposes.  They  entered  upon  a  small  piece 
of  land  belonging  to  A.  B,  situate  within  ihe 
litnits  of  deviation,  and  made  a  contract  with 
him  for  the  purchase  of  the  soil  found  there- 
on for  the  purpose  of  making  an  embankment, 
forming  part  of  the  railway  works  situate  at 
some  distance  from  the  other  lands  of  A,  B. 
After  this  the  company  determined  on  the 
purchase  of  this  small  piece  of  land  in  fee 
simple,  and  gave  the  required  notices  for  the 
assessment  of  its  value.  It  appeared  that 
the  company  did  not  want  the  small  piece  of 
land  for  any  other  purpose  than  that  of 
taking  the  soil  for  the  embankment.  On  a 
hill  filed  by  A.  B,  one  of  the  Vice  Chancel- 
lors  granted  an  injunction  to  restrain  the 
company  from  taking  the  piece  of  land;  and 
on  appeal  (the  motion  being  turned  into  a 


motion  for  a  decree), — Held,  that  the  fee 
simple  of  the  land  was  not  necessary  for  the 
making  and  maintaining  the  railway  within 
the  meaning  of  the  parliamentary  powers  of 
the  company,  but  that  the  soil  alone  being 
wanted,  which  they  might  purchase  elsewhere 
under  their  powers,  the  injunction  must  be 
made  perpetual. 

This  was  a  motion  by  the  plaintiff,  that 
the  defendants,  the  Mid- Sussex  Railway 
Company,  their  servants,  agents  and  work- 
men, might  be  restrained  by  the  order  and 
injunction  of  the  Court  from  further  pro- 
ceeding under,  or  in  pursuance  of,  a  notice 
dated  the  27th  of  September  1858,  which 
had  been  served  upon  the  plaintiff  by  the 
defendants,  and  from  taking  any  steps  to 
procure  the  assessment  of  the  purchase- 
money  of  the  piece  of  land  comprised  in 
such  notice,  and  to  carry  into  effect  the 
compulsory  purchase  thereof  under  the 
powers  alleged  by  the  defendants  in  such 
notice  to  have  been  conferred  upon  them 
by  their  act  of  parliament. 

The  facts  of  the  case  were  the  following : 
—-The  piece  of  land  referred  to  in  the 
above-mentioned  notice,  and  which  the 
defendants  therein  proposed  to  take  under 
the  powers  of  their  act,  was  within  the 
limits  of  deviation  allowed  by  the  com- 
pany's act,  and  belonged  to  the  plaintiff,  a 
farmer,  and  the  owner  of  a  considerable 
quantity  of  freehold  land  in  the  parish  of 
Horsham.  The  defendants'  line  of  rail- 
way, so  far  as  it  abutted  upon  and  passed 
through  the  plaintiff's  property,  was  nearly 
completed,  they  having  already  purchased 
of  the  plaintiff  so  much  of  his  land  as  was 
necessary  for  the  site  of  the  railway.  The 
land  comprised  in  the  notice  had,  by 
arrangement  with  the  plaintiff,  been  pre- 
viously entered  upon  by  the  defendants 
for  the  purpose  of  excavating  therefrom 
soil  to  a  certain  depth,  to  construct  the 
embankment  of  their  railway  at  a  point 
about  half  a  mile  from  the  land  in  ques- 
tion. Finding,  however,  that,  unless  they 
were  allowed  to  excavate  to  a  greater  depth, 
they  would  be  unable  to  obtain  from  this 
piece  of  land  sufficient  soil  for  their  pur- 
poses, the  defendants  entered  into  a  con- 
tract with  Mr.  Thorpe,  the  owner  of  land 
adjoining  to  the  piece  of  land  in  dispute, 
to  convey  to  him  the  parcel  of  land  de- 
scribed in  the  notice  after  they  should  have 
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purchased  it  under  the  powers  given  to 
them  by  their  act,  in  consideration  of  his 
allowing  them  to  excavate  the  quantity 
of  soil  they  should  require  for  their 
embankment  from  a  field  belonging  to 
him. 

The  plaintiff's  bill  alleged  that,  under 
these  circumstances,  the  notice  to  treat  for 
the  purchase  of  the  said  piece  of  land  which 
had  been  served  upon  them  was  not  a  bond 
fide  exercise  of  the  powers  vested  in  the 
defendants  by  their  act  of  parliament,  and 
that  the  said  parcel  of  land  was  not  re- 
quired by  them  for  the  purposes  of  their 
railway  within  the  meaning  of  the  said  act, 
but  was  required  by  them  merely  for  the 
purpose  of  enabling  the  company  to  carry 
into  effect  their  agreement  with  Mr. 
Thorpe. 

The  prayer  of  the  bill  was  in  the  terms 
of  the  notice  of  motion. 

The  company  *sact  of  parliament,  20&  21 
Vict.  c.  cxxxiii.,  incorporated  with  itself 
the  Lands  Clauses  Consolidation  Act,  and 
the  Companies  Clauses  Consolidation  Act, 
and,  by  the  24th  section,  after  reciting 
that  the  plans  and  sections  of  the  intended 
line  of  railway,  and  of  the  lands  through 
which  it  was  to  pass,  had  been  duly  deposited 
with  the  clerk  of  the  peace  for  the  county  of 
Sussex,  it  was  enacted  that,  '*  subject  to  the 
provisions  in  this  act  and  the  said  incorpo- 
rated acts  contained,  and  to  the  powers  of 
deviation  given  by  the  said  acts,  it  should 
be  lawful  for  the  said  company  to  make 
and  maintain  the  said  railway  and  works 
on  the  line  and  upon  the  lands  delineated 
in  the  plans  and  described  in  the  book 
of  reference,  and  according  to  the  levels 
shewn  in  the  said  plans  and  sections,  and 
to  enter  upon,  take  and  use  such  of  the 
said  lands  as  should  be  necessary  for  such 
purposes." 

The  plaintiff  moved  for  an  injunction 
according  to  the  terms  of  the  prayer  of  his 
bill,  before  Stuart,  V.C. 

Mr.  Bacon  and  Mr,  Eddis  appeared  for 
the  plaintiff,  citing — 

Stamps  V.  the  Birmingham  and  Stour 
Valley  Railway  Company^  2  Phill. 
673;  s.  c.  17  Law  J.  Rep.  (n.s.) 
Chanc.  431. 
Bentinck  v.  the  Norfolk  Estuary  Com- 
pany,  26  Law  J.  Rep.  (n.s.)  Chanc. 
404. 


Mr.  Malins  and  Mr.  Waller^  for  the 
defendants. 

Stuart,  V.C.  made  an  order  in  the 
terms  of  the  notice  of  motion. 

The  company  appealed,  and  by  arrange- 
ment between  the  parties  and  leave  of  the 
Court,  the  motion  was  turned  intaa  motion 
for  a  decree. 

Some  part  of  the  evidence  is  referred  to 
in  the  judgment. 

The  same  counsel  appeared  on  the  ap- 
peal as  on  the  motion  in  the  court  below. 

Dec.  8. — Lord  Justice  Knight  Bruce 
said  that  the  question  which  was  then  under 
appeal  before  the  Court  arose  upon  a  mo- 
tion for  an  injunction  in  this  case,  which, 
however,  by  the  consent  of  both  parties, 
had  been  converted  into  a  hearing  of  the 
cause  upon  the  plaintiff's  motion  for  a 
decree ;  and  it  referred  to  the  right  of  the 
defendants,  the  Mid-Sussex  Railway  Com- 
pany, to  acquire  by  purchase  from  the 
plaintiff  the  fee-simple  of  a  very  small  piece 
of  land  near  Horsham,  which  was  in  itself 
of  very  little  value  to  either  party,  but 
which,  from  its  having  been  made  the 
subject  of  this  dispute,  had  acquired  an 
apparent  importance.  The  question  was, 
whether  the  land  was  **  necessary"  for  the 
purposes  of  the  defendants'  railway  ?  If 
it  was,  their  contention  was  right ;  but  if 
it  was  not,  they  were  wrong.  It  appeared 
to  be  conceded  that  they  had  no  use  for 
the  land,  strictly  speaking ;  but  that  all 
they  required  it  for  was,  for  the  purpose 
of  taking  the  loam  or  soil,  of  converting 
it  .into  a  movable  chattel  for  making  or 
repairing  an  embankment  on  their  line ; 
which  embankment,  however,  was  not 
upon  the  land  in  dispute  itself,  but  else- 
where and  at  some  distance  from  it.  He 
(Lord  Justice  Knight  Bruce)  had  come  to 
the  conclusion  that,  in  the  circumstances, 
the  defendants  were  entitled  to  buy  the 
soil  at  a  price  which  might  be  determined 
in  the  manner  pointed  out  by  the  act  of 
parliament ;  but  this  did  not  authorize 
them  compulsorily  to  purchase  the  fee 
simple.  In  these  circumstances,  therefore, 
the  plaintiff  was  justified  in  resisting  the 
pretensions  of  the  defendants ;  and  he  had 
done  so,  to  say  the  least,  with  aa  good 
reason  as  the  defendants  could  desire.  The 
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injonetion  granted  by  his  Honour  would, 
therefore,  be  continued;  and  as  to  the 
costs  of  the  suit,  his  Lordship  said  that 
he  was  unable  to  convince  himself  that 
they  ought  justly  to  be  refused  to  the 
plaintiff. 

Lord  Justice  Turner  stated  the  facts, 
and  observed  that  the  piece  of  land  in 
question  was,  no  doubt,  within  the  limits 
of  deviation  allowed  by  the  company's  act 
of  pariiament ;  but  still  he  thought  that 
it  was  not  required  or  necessary  for  making 
the  railway  itaelf,  or  for  any  purpose  con- 
nected with  that  object.  The  sides  of  the 
embankment,  for  which  it  was  said  that 
the  soil  constituting  the  plaintiff's  land 
was  necessary,  did  not  reach  to  the  land ; 
and  besides  this,  as  the  line  of  railway  had 
been  actually  laid  down  already,  how  could 
it  he  maintained  that  the  land  would  be 
wanted  for  any  deviation  ?  By  the  24th  sec- 
tion of  the  company's  act,  it  was  enacted, 
**That  subject  to  the  provisions  in  this 
act  and  the  said  incorporated  acts  contained, 
and  to  the  powers  of  deviation  given  by 
the  said  acts,  it  should  be  lawful  for  the 
laid  company  to  make  and  maintain  the 
laid  railway  and  works  on  the  line  and  upon 
the  lands  delineated  in  the  plans  and  de- 
Kiibed  in  the  book  of  reference,  and  ac- 
cording to  the  levels  shewn  in  the  said 
plans  and  sections;  and  to  enter  upon, 
take  and  use  such  of  the  said  lands  as 
should  be  necessary  for  such  purposes." 

The  act,  then,  did  not  empower  the 
company  to  take  all  the  lands,  but  *'  such 
as  should  be  necessary  for  such  purposes  " 
—that  is,  for  making  and  maintaining  the 
line.  It  occurred  to  his  Lordship  during 
the  argument — and  the  point  had  been 
taken  up  by  counsel— that  the  expression 
'*  necessary"  might  mean  necessary  in  the 
jodgment  of  the  railway  company.  No 
doubt  that  was  so  to  a  certain  extent ;  for 
any  deviation  in  the  line  must.be  left  to 
the  judgment  of  the  company,  and  to  that 
extent  the  word  must  have  the  construc- 
tion contended  for  ;  but  it  did  not  follow 
that  it  should  have  the  same  construction 
in  all  cases,  and  his  Lordship  was  of  opinion 
that  it  ought  not  to  do  so.  If  it  were 
otherwise,  the  company  would  be  entitled 
to  take  all  the  lands  mentioned  in  their 
plans,  which  the  act  clearly  did  not  contem- 
plate.  And  he  was  the  more  satisfied  that 


this  was  the  right  view,  because  it  was  well 
established  that  such  acts  as  the  present 
ought  to  be  construed  strictly  with  regard 
to  the  rights  of  the  company.  The  ques- 
tion therefore  was,  whether  this  land  was 
necessary  for  making  or  maintaining  the 
railway,  not  in  the  judgment  of  the  com- 
pany, but  in  the  judgment  of  the  Court, 
on  the  result  of  the  evidence  which  had 
been  given  before  it.  It  was  to  be  ob- 
served that  the  words  were  not  '*  to  make," 
but  **  to  make  and  maintain,"— words 
which  pointed  to  permanent  not  tempo- 
rary usage.  He  (the  Lord  Justice)  was 
of  opinion  that  this  land  was  not  necessary 
for  **  making  and  maintaining"  the  line. 
No  witness  had  gone  so  far  as  to  say  that 
it  was,  except  the  sub-contractor,  who,  in 
his  first  affidavit,  merely  said  that  it  was 
'*  of  great  importance,"  but  in  his  second 
affidavit  he  went  further,  and  said  that  it 
was  the  cheapest  and  most  convenient  land, 
**  and,  in  fact,  necessary"  for  the  company 
to  possess.  His  Lordship  was  at  a  loss 
to  see  how  it  could  be  necessary  ;  the 
defendants  only  wanted  the  soil,  and  they 
had  full  power  to  take  that  under  the 
Railways  Clauses  Consolidation  Act,  with- 
out purchasing  the  freehold.  He  did  not 
mean  to  say  that  a  piece  of  land  was  in 
no  case  necessary  to  a  railway  company 
unless  their  line  passed  over  it,  but  in  this 
case  it  was  clear  that  the  defendants  only 
wished  to  sell  the  land  to  another  person, 
Mr.  Thorpe,  so  as  to  make  a  new  and  more 
advantageous  contract  with  him  for  the 
soil.  The  injunction  was  therefore  most 
properly  granted  by  the  Vice  Chancellor, 
and  must  be  made  perpetual.  As  to  the 
costs,  his  Lordship  was  not  at  all  satisfied 
with  the  conduct  of  the  company.  They 
suggested  at  first  that  they  wanted  the 
land  for  **  an  extraordinary  purpose,"  in 
order  to  bring  the  case  within  the  powers 
of  the  act.  But  this  was  not  their  real 
object.  They  wanted  no  station  there. 
Their  real  purpose  was  to  re-sell  the  land 
to  Mr.  Thorpe,  and  there  was  great  reason 
to  believe  that  their  motive  all  along  was 
to  rid  themselves  of  the  contract  with  the 
plaintiff  (a  disadvantageous  one  certainly) 
for  buying  the  soil  at  Sd.  a  yard.  Looking 
at  their  affidavits,  and  at  the  whole  nature 
of  the  case,  he  was  of  opinion  that  all  the 
costs  of  the  suit,  including  the  costs  of 
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both  motions,  must  be  borne  by  the  railway 
company.  The  injunction  must  be  made 
perpetual. 


[IN  THE  HOUSE  OF  LORDS.] 

1858. 
June  4, 
July  9 

Devise —  Words  introduced. 
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ABBOTT  V,   MIDDLETON. 
RICKETTS  V,   CARPENTER. 


j4  testator^  in  1834,  devised  a  certain 
sum  of  money  to  be  secured  so  as  to  raise 
an  annuity  of  2,000/.  for  his  wife^  *'  and 
on  her  decease  the  sum  set  apart  for  such 
payment  to  become  the  property  of  my  son, 
O,  C,  so  far  as  he  shall  receive  the  interest 
on  the  said  sum  during  his  life,  and  on  his 
demise  the  principal  to  become  the  property 
of  any  child  or  children  he  may  leave  born 
in  lawful  wedlock,  and  in  such  sums  as  my 
said  son  shall  will  and  direct ;  but  in  case 
of  fny  son  dying  before  his  mother,  then  and 
in  that  case  the  principal  sum  to  be  divided 
between  the  children  of  my  daughters,''* 
This  son  mairied  and  had  a  son  during  the 
life  of  the  testator,  and  died  before  the  tes- 
tator: —  Held,  (affirming  the  decree  of 
the  Master  of  the  Rolls,  Lord  Cranworth 
and  Lord  Wensleydale  dissentientibus )  that 
this  son  was  entitled  to  the  fund,  for  that 
the  whole  context  of  the  will  required  that 
*'  dying  before  his  mother**  must  be  read 
**  dying  without  issue  before  his  mother.** 

Two  appeals  were  presented,  each  set  of 
appellants  having  the  same  interest.  No 
costs  were  given. 

This  was  an  appeal  against  a  decree  of 
the  Master  of  the  Rolls. 

The  facts  of  the  case  and  the  terms  of 
the  will,  the  subject  of  discussion,  have 
already  been  given  in  the  report  of  the 
case  below  (1).  The  testator,  by  his  will, 
dated  the  7th  of  March  1834,  had  directed 
certain  property  to  be  so  secured  as  to 
raise  an  annuity  of  2,000/.,  which  he  gave 
to  his  wife,  Hester  Carpenter,  for  life, 
**  and  on  her  decease  the  sums  set  apart 
for  such  payment  to  become  the  property 
of  my  son  George  Carpenter,  now  Captain 
in  His  Majesty's  41st'  Regiment  of  Foot, 
80   far    as  he    shall  receive    the    interest 

(1)  25  Law  J.  Rep.  (va)  Chanc.  113. 


on  the  said  sum  during  his  life,  and  on 
his  demise  the  principal  sum  to  become  the 
property  of  any  child  or  children  he  may 
leave  bom  in  lawful  wedlock,  and  in  such 
sums  as  my  said  son  shall  will  and  direct ; 
but  in  case  of  my  son  dying  before  his 
mother,  then  and  in  that  case  the  principal 
sum  to  be  divided  between  the  children 
of  my  daughters."  The  son  George  was 
at  that  time  unmarried,  but  married  a  few 
months  after  the  date  of  the  will  and  had  a 
son.  Having  arrived  at  the  rank  of  Lieu- 
tenant-Colonel, he  commanded  his  regiment 
on  the  5th  of  November  1854  at  the  Battle 
of  Inkermann,  and  was  there  killed.  The 
testator  died  in  January  1855,  and  his  wife 
some  time  after  him.  G.  W.  Carpenter, 
the  grandson  and  heir-at-law  of  the  tes- 
tator, was  at  the  time  of  his  father's  death 
about  eighteen  years  of  age ;  he  claimed 
the  property  under  the  bequest  in  the  first 
part  of  the  will.  It  was  contended,  on 
behalf  of  the  children  of  the  sisters,  that  the 
testator's  son  George  having  died  before  his 
mother,  the  bequest  to  him  became  void,  and 
the  property  went  over  to  the  children  of 
the  daughters.  A  suit  was  instituted  by 
the  trustees  under  the  marriage  settlement 
of  one  of  these  children  to  have  the  trusts 
of  the  will  declared.  The  Master  of  the 
Rolls  held, that  the  words  "without  leaving 
a  child"  ought  to  be  introduced  after  the 
word  **  dying,"  and  that  the  grandson  of 
the  testator  was  entitled  to  the  fund.  This 
was  an  appeal  against  that  decree. 

The  Attorney  General  and  Mr,  R.  Palmer 
(with  whom  were  Mr.  Lloyd,  Mr.  Goldsmid 
and  Mr.  L.  Bird),  for  the  appellants,  con- 
tended that  the  plain  literal  meaning  of 
the  words  in  this  will  must  be  adhered  to, 
and  that  there  was  no  authority  which 
would  justify  the  introduction  of  the  words 
**  without  leaving  a  child"  into  the  will. 
They  cited — 

Grey  y.  Pearson,  6  H.L.  Cas.  61; 
s.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 
473. 

Brownsword  v.  Edwards,  2  Yes.  243. 

Doe  V.  Jessop,  12  East,  288. 

Denn  v.  Bagshaw,  6  Term  Rep.  512. 

Hodgsonv.  Ambrose,  1  Dougl.  336,  340. 

Holmes  v.  Cradock,  3  Ves.  317. 

Parsons  v.  Parsons,  5  Ibid.  578. 

Shuldham  v.  Smith,  6  Dow,  22. 
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Spalding  v«  Spalding,  Cro.  Car.  185. 
Toldtrvy  v.  Colt,  1  Mee.  &  W.  250 ; 

s.  c.  I  You.  &  C.  Exch.  621 ;  5  Law 

J.  Rep.  (M.S.)  Ex.  Eq.  25. 
Gnndry  v.  Pinniger,  1  De  Gex,  M.  & 

6.  502  ;  8.  c.  21  Law  J.  Rep.  (n.s.) 

Chanc.  405. 
Kerr  v.  InneB,  5  Paton,  820,  422. 
Atkinay.Alkins,  Cro.  Eliz.  248. 
Feame's  Cont,  Rem.  418. 
Doe  Y.  Daerct  1  Bos.  &  P.  250. 

[Lord  Brougham  referred  to  Langston 
T.  Langston  (2).] 

The  Solieiior  General  and  Sir  R.  Beihell 
(with    whom    was    Mr.    C,    Hall),    for 
the  respondent,  insisted  that  to  read  the 
words  in  this  particular  clause   as   con* 
tended  for  on  the  other  side,  would   be 
to  defeat  what,  upon  all  the  rest  of  the 
will,  was  the  plain  intention  of  the  testator. 
They  commented   on    the  cases  already 
cited,  and  in  addition  referred  to— 
Eden  y.  Wilson,  4  H.L.  Cas.  257. 
HtUersdon  v.  Lowe,  2  Hare,  855 ;  s.c. 
12  Law  J.  Rep.  (n.b.)  Chanc.  321. 
MandeviUe^s  ease,  Co.  Lit.  26  5. 
Doe  V.  Mieklem,  6  East,  498. 
Kirkpatrick  v.   Kirkpatriek,  18  Yes. 

476. 
Lewis  V.   Rees,    8   Kay  &  J.   132; 
s.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 
101. 
King  y.  MeUing,  1  Vent.  225. 
Hewet  Y.  Ireland,  1  P.  Wms.   426. 
Gee  Y.  the  Mayor,  8^e.  of  Manchester, 
17  CI.B.  Rep.  737  ;  s.  c.  21  Law  J. 
Rep.  (M.S.)  Q.B.  242. 
Home  Y.  Pnians,  2  Myl.  &  K.   15  ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  2. 
Edwards  y.  Edwards,  15'  BeaY.  857  ; 
s.  c.  21  Law  J.  Rep.  (n.s.)  Chanc. 
324. 
Malcolm  y.  Taylor,  2  Russ.  &  M.  416. 
Ellicombe  y.  Gompertz,  8  Myl.  &  Cr. 

129. 
MorraU  y.  Sutton,  1  Phill.  583  ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Chanc.  266. 
Baker  y.  Tucker,  3  H.L.  Cas.  106. 

The  Lord  Chancellor  (Lord  Chelms- 
ford) said,  it  was  impossible  to  entertain 

(2)  2  CI.  &  F.  19i. 


doubt  as  to  the  testator's  real  intention, 
but  his  judgment  here  would  proceed,  not 
on  any  conjectural  matter  of  that  kind, 
but  on  the  words  of  the  will  itself.  He 
entirely  agreed  with  the  rule  of  construc- 
tion stated  in  Grey  y.  Pearson,  but  that 
rule  was  only  applicable  when  the  language 
of  the  will  was  clear  and  unambiguous. 
In  cases  where  that  was  not  so.  Courts  of 
construction  had  a  right  to  introduce  words 
in  case  of  necessity,  as  stated  by  Lord  St. 
Leonards  in  the  passage  cited  from  Eden 
Y.  fVilson,  though,  of  course,  that  right  was 
to  be  cautiously  exercised.  This  was  a 
case  in  which  the  intention  was  so  clear 
that  there  could  be  no  doubt  as  to  the 
propriety  of  exercising  it.  This  was  not 
like  a  gift  to  A,  and  if  he  should  go  to 
Rome,  then  OYcr,  for  such  an  CYcnt  was 
wholly  collateral  to  the  prcYious  limita- 
tions. There  was  a  safe  and  reasonable 
principle  of  construction  stated  by  Lord 
Brougham  in  Home  y.  Pillans,  that  where 
there  was  a  clear  gift,  it  could  only  be 
retracted  by  plain  and  unambiguous  words. 
There  was  no  necessity  to  OYerrule  the  case 
of  Holmes  y.  Cradock,  because  that  was 
one  of  a  class  of  cases  in  which  an  in- 
terest was  to  take  effect  upon  an  cYent 
which  ncYcr  happened,  and  as  it  seemed 
to  him,  those  cases  were  all  inapplicable 
to  the  present.  The  authority  to  supply 
words  which  would  make  the  whole  will 
intelligible  and  consistent  was  stated  in  a 
large  number  of  cases.  The  first  was  that 
of  Spalding  y.  Spalding,  which  was  adopted 
in  King  y.  Melling,  Kentish  y.  Newman  (8), 
Hewet  Y.  Ireland  and  Doe  y.  Mieklem. 
The  case  of  Targus  y.  Puget  (4),  which 
was  a  case  on  the  construction  of  marriage 
articles,  was  a  strong  authority  on  the 
same  point.  Here,  too,  the  event  on  which 
the  gift  OYcr  depended  was  one  which 
affected  the  father's  life  interest  only,  and 
did  not  touch  the  estate  of  his  children. 
It  appeared  to  him,  therefore,  that  without 
going  out  of  the  will,  but  on  the  contrary 
from  an  exact  adherence  to  its  obvious 
intention,  the  respondent  must  be  held  to 
have  taken  a  vested  interest  in  the  capital 
fund  set  apart  for  the  benefit  of  the  tes- 
tator's widow  during  her  life,  and  that  the 


(8)  1  P.  Wms.  284. 
(4)  2  Yes.  194. 


112 


COURTS  OF  CHANCERY: 


[NewSbsibs 


decree  of  the  Master  of  the  Rolls  must  be 
affirmed. 

He  ought  to  add,  that  Lord  Brougham, 
who  heard  this  case  argued  at  the  time  of 
the  argument,  entertained  the  same  opin- 
ion which  he,  the  Lord  Chancellor,  had 
now  expressed. 

Lord  Cranworth.— The  rule  had  been 
very  distinctly  expressed  in  the  case  of 
Eden  v.  fVihofit  that  you  were  not  unne- 
cessarily to  introduce  or  interpolate  words 
into  a  will,  but  you  might  do  so  where  the 
plain  and  obvious  intention  of  the  will 
absolutely  required  it.  Was  such  a  plain 
and  obvious  intention  to  be  found  in  this 
will  ?  He  thought  there  was  not.  Every 
will  must  be  in  writing,  and,  as  a  neces- 
sary consequence,  the  meaning  must  be 
discovered  from  the  writing  itself,  aided 
only  by  such  extrinsic  evidence  as  was 
necessary  in  order  to  enable  the  Court  to 
understand  what  the  testator  meant.  None 
was-  necessary  here.  The  intention  that, 
unless  the  son  survived  his  mother,  the 
son's  children  living  at  his  death  should 
take  no  part  of  the  money  set  aside  to 
secure  the  annuity,  could  not  have  been 
more  aptly  expressed  than  by  the  words 
here  used,  and  the  House  was  not,  there- 
fore, at  liberty  to  depart  from  those  words, 
and  to  assume  that  the  testator  had  an 
intention  the  opposite  of  what  he  had  ex- 
pressed. If  the  language  admitted  of  two 
constructions,  a  Court  might  reasonably 
adopt  that  which  would  avoid  anomalies 
and  contradictions  in  the  construction  of 
the  will ;  but  here  there  was  but  one  con- 
struction to  be  put  upon  the  words  used. 
There  had  been  cases  put  in  argument  to 
shew  that  a  man  might  have  good  reason 
for  introducing  such  a  clause  into  his  ^ill, 
and  that  being  so  a  Court  must  be  guided 
by  the  words  used,  and  must  not  presume 
that  such  a  reason  did  or  did  not  exist.  The 
gift  over,  by  having  put  upon  it  the  con- 
struction which  seemed  to  him  the  proper 
one,  would  not,  as  had  been  argued,  de- 
prive the  widow  of  the  fund  in  the  event  of 
the  son  dying  in  her  lifetime,  for  the  will 
was  express  that  the  fund  was  to  go  over 
on  her  decease,  which  meant  not  before 
her  decease.  The  will  might  be  read  as  if 
the  testator  had  said,  **  I  give  the  fund  to 
my  son,  but  if  he  dies  before  my  wife  then 
I  give  it  over,  and  I  direct  thajt  my  son's 


children  shall  not  take  what  I  have  g^ven 
him  absolutely,  but  that  it  shall  be  con- 
sidered as  settled  on  him  for  life,  and  after- 
wards on  any  children  he  may  have,"  and 
this  seemed  the  fair  interpretation  of  the 
words  which  had  been  used.  He  had, 
therefore,  come  to  the  conclusion  that  there 
was  nothing  to  shew  that  the  words  in  ques- 
tion were  to  be  construed  otherwise  than 
according  to  their  obvious  meaning,  and 
that  there  was  nothing  on  the  face  of  the 
will  to  shew  that  the  gift  over  was  only  to 
take  effect  if  the  son  should  have  no  issue. 
He  had  carefully  examined  all  the  cases, 
but  the  difference  of  the  words  in  each  will 
was  such  as  to  afford  little  aid  in  construing 
any  other.  The  cases  of  Malcolm  v.  Taylor 
and  Ellicombe  v.  Gomperiz^  which  were 
discussed  by  Vice  Chancellor  Wigram  in 
Hillersdon  y.  Lowe^  were  cases  of  what  bad 
been  called  referential  construction,  and 
did  not  apply  to  a  case  like  the  present. 
Again,  in  Spalding  v.  Spalding,  the  con- 
struction was  necessary,  for  on  no  other 
than  that  which  had  been  given  could  all 
the  provisions  of  the  will  have  been  carried 
into  effect.  That  was  again  the  case  in 
Home  V.  Pillans^  and  all  the  cases  of  that 
class  were  very  ably  disposed  of  by  the 
Master  of  the  Rolls  in  Edwards  v.  Ed* 
wards.  The  cases  on  the  construction  of 
marriage  articles  could  afford  no  guide  in 
construing  a  will,  where  the  intention  of 
the  testator  was  the  chief  matter  to  be  con- 
sidered ;  whereas,  in  marriage  articles,  the 
Court  had  always  treated  a  provision  for 
the  children  as  the  chief  object  in  view. 
None  of  the  cases  cited  appeared  to  him  to 
render  any  material  assistance  in  deciding 
this  case,  and,  therefore,  on  the  short 
ground  that  there  was  no  doubt  as  to  the 
meaning  of  the  words  used,  considered  by 
themselves,  and  that  there  was  nothing  on 
the  face  of  the  will  to  point  to  any  other 
than  their  ordinary  meaning,  he  was  of 
opinion  that  the  decree  of  the  Court  below 
ought  to  be  reversed. 

Lord  St.  Leonards  meant  in  his  con- 
struction of  this  will  to  abide  by  the  strict 
rules  of  law  applicable  to  a  case  of  this 
kind.  He  adhered  to  what  he  had  stated 
in  Edenv,  Wilson:  they  were  not  at  liberty 
to  transpose,  add  or  alter  without  abso« 
lute  necessity.  The  intention  to  be  found 
on  the  face  of  the  will  could  alone  justify 
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aytWag  of  ikat  kind*  To  Moertaio  tftiat^ 
tbey  might  i^aee  themmlreu  in  the  ikua- 
tmin  whidi  ike  tatUtor  stood.  Theinteo^ 
doB  was  to  be  ^thcred  £rom  the  whole  of 
the  iBStniBieflit.  What  was  t(he  intentioa 
as  shew*  ob  the  w&kole  of  this  will  ?  an  in« 
teation  not  to  be  asceitaioed  by  conjecture, 
bst  by  the  obvioiis  meaning  of  the  whole 
eoDtesL  The  property  was  given  to  the 
son's  obildna  without  any  ambiguity,  ao 
diat  if  it  waa  to  be  taken  away  from  them 
it  BHist  be  taken  away  by  clear  words  to 
that  effiBCt.  There  was  no  intention  shewn 
to  defeat  the  gifk  to  the  issue  of  the  son« 
Then,  if  there  had  been  a  second  gift,  and 
the  worda  were  confined  to  "  a£ter  the 
deslii,*'  thaa  must  be  considexed  as  "  after 
die  death  wtthont  iasue,"  because  of  the 
fbrec  oi  the  |»eirioas  gi£t,  and  because  in 
the  second  gift  there  was  nothing  to  cut 
down  Che  previous  gift.  If  the  son  sur- 
vived the  mother  there  was  no  doubt  that 
his  chtldreB  would  take :  the  gift  over  did 
not  destroy  all  the  interest  that  had  pre- 
vioody  been  given  to  them*  The  testator 
did  not  intead  that  the  children  of  his  son 
should  be  wholly  dependenton  their  father: 
he  meaat  to  make  an  absolute  positive 
pioviaioa  for  them,  independently  of  what 
they  might  -obtain  under  the  gift  of  the 
residue  to  their  father.  It  must  be  assumed 
here  that  the  gift  was  to  those  children 
only  who  were  living  at  the  death  of  their 
lather.  But  that  did  not  alter  the  ques- 
tion. The  death  of  their  father's  mother 
was  immaterial  to  them,  except  so  far  as 
it  W9M  made  a  condition*  Where  gifts 
wcte  intended  to  be  cut  down,  the  words 
cutting  them  down  were  generally  in- 
troduced by  some  stronger  word  than 
"bnt,"  and  there  must,  therefore,  be  a 
distinction  made  between  cases  where 
gifts  were  properly  cut  down  and  those 
where  such  a  result  was  only  to  be 
infeiTed  from  imperfect  statements  of  the 
event  on  which  the  testator  intended  to 
found  the  gift  oyer.  In  this  will  it  seemed  to 
him  diat  the  testator  intended  to  cut  down 
the  gift  to  his  son's  children  only  in  the 
event  of  their  failing,  and  of  their  father 
predeceasing  his  mother.  He  did  not 
mean  that  the  property  being  once  in  the 
son's  family  it  should  go  over  to  the  chil- 
dren of  the  sisters,  for  whom  he  had  already 
fully  provided.    It  was  reasonable  that  the 
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property  should  go  orer  if  Ae  son  did  not 
Uve  and  left  no  (childreOi  The  ease  a/ 
M4»ndeiMle  waa  exactly  in  point  with  the 
present.  There  the  devise  was  to  A.  and 
the  heirs  of  his  body;  and  '*if  the  devisee 
die,  the  same  lands"  to  B.  in  fee,  and  "  the 
Court  held,  that  the  devisee  should  have  an 
estate  tail  by  the  first  words,  and  no  estate 
by  the  latter  words."  There  was  nothing 
which  cut  down  the  first  gift.  Atkku  y« 
Atkina  was  there  referred  to,  and  it  was  a 
most  important  case,  for  it  shewed  the 
strength  of  the  rule  not  to  cut  down  a  pre- 
vious estate,  except  u^pon  clear  and  express 
words.  The  cases  of  fValhp  v.  Dforh^  (6) 
andLuxfurd  v.  Cheeke(6)  proeeeded  on  the 
same  principle.  The  <case  of  Spalding  v* 
SptUding  was  exactly  like  the  prefient,except 
so  far  that  this  was  stronger,  for  theie  the 
heirs  took  through  the  father:  heue  they 
took  independently  of  him.  And  there  the 
decision  went  upon  the  whotle  context  of 
the  will.  That  ease  had  been,  as  the  Lord 
ChanceUor  had  already  observed,  adopted 
and  acted  upon  in  numerous  ibstancea. 
There  were  a  good  many  other  cases  whieh 
also  bore  upon  this  question.  Perhaps  the 
most  important  of  them  was  that  of  NeW' 
bur^  V.  N^tpburgh,  of  which  he  believed 
that  the  only  report  existing  was  to  he 
found  in  the  *'  Xiaw  of  Property  as  adminis- 
tered in  this  House  (7).*'  That  ease  was 
very  fully  argued  and  very  carefully  con- 
sidered. Mr.  Buller  ran  his  pen  through 
the  word  "  Gloucester"  by  mistake,  and 
then  the  word  "counties"  was  altered  into 
"county";  but  this  House,  upon  the  con- 
struction afforded  by  the  other  clauses  in 
that  will,  decided  that  the  words  of  the  gift 
must  be  read  as  including  the  Gloucester*' 
shire  estates.  That  authority  was  most 
important  on  the  question  of  supplying 
words  to  complete  a  defective  description 
of  an  event,  where  the  general  context 
shewed  what  that  description  had  really 
been  intended  to  be.  Langsion  v.  Langsion^ 
also  in  this  House,  bore  upon  the  same 
point.  There,  too,  an  eldest  son  had  been 
excluded  by  a  mistake  in  one  line  of  a  will; 
but  this  House,  on  the  context  of  the  whole 
will,  held  him  entitled.  The  case  of  Doe  v. 
Mioklem  was  important.    There  the  words 

(6)  YdT.  209. 

(6)  8  her.  125. 

(7)  Page  Sd7. 
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"afterlier  death"  were  supplied  by  construc- 
tion. Another  case,  of  Lyon  v.  Geddes  (8), 
followed  the  same  rule ;  and  so  did  Pear' 
sally.  Simpson  (9).  The  case  of  Malcolm  v. 
Taylor  was  a  strong  case,  and  he  entirely 
acceded  to  the  doctrine  there,  that  gifts 
over,  where  not  clearly  expressed  to  defeat 
previous  gifts,  must  be  taken  as  gifts  in 
succession.  He  was  here  under  the  neces- 
sity of  adopting  a  construction  which  would 
cut  down  a  previous  gift,  or  he  must  supply 
words  according  to  the  general  intention. 
He  adopted  the  latter  course  as  that  which 
was  the  more  consonant  with  principle  and 
authority.  He  broke  in  upon  no  rule  and 
disturbed  no  settled  axiom  of  law  ;  on  the 
contrary,  he  had  always  endeavoured  to 
keep  within  those  rules,  at  the  same  time 
making  them  binding  so  as  properly  to 
meet  the  justice  of  the  case.  He  was  of 
opinion  that  the  decree  of  the  Master  of 
the  Rolls  should  be  affirmed. 

Lord  Wensleydale.— This  case  was 
one  of  many  of  a  similar  nature,  in  which 
the  mind  was  imperceptibly  tempted  to 
swerve  from  the  established  rules  of  con- 
struction by  the  apparent  hardship  of  the 
case,  and  the  highly  probable  conjecture 
that  the  testator  never  could  have  meant 
what  he  had  expressed.  Nothing  could  be 
more  reasonable  than  to  suppose  that  he 
meant  in  this  case  that  his  son's  children 
should  take  the  property  after  their  father's 
death,  whether  he  died  in  his  mother's 
lifetime  or  not.  But  the  rules  which  were 
to  govern  the  construction  of  wills,  as  well 
as  of  all  other  written  instruments,  were 
clearly  established,  and  it  was  impossible 
to  overrate  the  importance  of  adhering  to 
them.  It  was  better,  as  Mr.  Feame  said, 
that  the  intentions  of  twenty  testators 
every  week  should  fail  of  effect  than  that 
the  rules  should  be  departed  from,  upon 
which  the  security  of  titles  and  the  general 
enjoyment  of  property  so  essentially  de- 
pended. The  question,  as  Sir  J.  Wigram 
correctly  stated,  in  his  work  on  the  Appli- 
cation of  Parol  Evidence  to  the  construc- 
tion of  Wills,  was,  ''not  what  the  testator 
meant,  but  what  is  the  meaning  of  his 
words  ?"  The  use  of  the  expression  that 
the  intention  of  the  testator  was  to  be  the 


(8)  9  East,  1 70. 

(9)  U  Yes.  29. 


guide,  unaccompanied  by  the  constant  ez^ 
planation  that  it  was  to  be  sought  in  his 
words,  and  a  rigorous  attention  to  it^  was 
apt  to  lead  the  mind  insensibly  to  specu* 
late  upon  what  the  testator  might  be  sup- 
posed to  have  intended  to  do,  instead  of 
strictly  attending  to  the  true  question, 
which  was,  what  did  that  which  he  had 
written  mean  ?  The  will  must  be  expressed 
in  writing,  and  that  writing  only  was  to  be 
considered.  It  was  now  universally  ad- 
mitted that,  in  construing  that  writing, 
the  rule  was  to  read  it  in  the  ordinary  and 
grammatical  sense  of  the  words,  unless 
some  obvious  absurdity  or  some  repug- 
nance or  inconsistency  with  the  declared 
intentions  of  the  writer,  to  be  collected  from 
the  whole  instrument,  followed  from  it, 
and  then  the  sense  might  be  modified  so  at 
to  avoid  those  consequences,  but  no  further* 
This  rule  was,  in  substance,  laid  down  by 
Mr.  Justice  Burton,  in  Warburton  v.  Love" 
/afie?(10),andhad  previously  been  described 
by  Lord  Ellenborough,  in  Doe  v.  Jessop^  as 
*'  a  rule  of  common  sense  as  strong  as  can 
be."  It  had  been  stated  as  the  *'  cardinal 
rule,"  from  which,  if  we  departed,  we 
should  launch  into  a  sea  of  difficulties  not 
easy  to  fathom,  by  his  noble  and  learned 
friend  when  Lord  Justice  —  Oundry  v. 
Pinniger  {l\\  and  as  the  "golden  rule" 
when  applied  to  acts  of  parliament,  by 
Chief  Justice  Jervis,  in  Matteson  v.  Hart 
(12),  and  by  the  late  Mr.  Justice  Mauleas 
*'  the  most  general  of  rules,  a  rule  of  great 
utility,"  in  Guthrie  v.  Cupper  (18).  Many 
other  cases  might  be  cited,  but  there  was 
no  doubt  of  the  generality  and  excellence 
of  the  rule.  It  was  consistent  with  this 
rule  that  words  might  be  supplied  or  re- 
jected when  warranted  by  the  context  of 
the  will,  but  not  merely  on  conjectural 
hypotheses  of  the  testator's  intention* 
Fairly  applying  the  above  rule  of  con- 
struction, he  could  not  feel  a  doubt  as  to 
construing  the  words  of  this  will.  What 
the  testator  had  written  was  perfectly  clear 
from  beginning  to  end.  He  had  stated  as 
distinctly  as  words  could  state  anything, 
that  the  capital  provided  for  the  payment 

(10)  1  Hud.  fie  Bro.  Irish  Q.B.  Rep.  648. 

(11)  21  Law  J.  Rep.  (N.s.)  Chanc  403. 

(12)  14  Com.  B.  Rep.  385 ;  s.  c.  23  Law  J.  Rep. 
(n.s.)  C.P.  108. 

(13)  24  Law  J.  Rep.  (n.i.)  C.P.  71. 
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of  the  snnnity  was  to  go  to  the  children  of 
his  daughters  if  his  son  died  in  the  mother's 
lifetime.  No  other  part  of  the  will  was 
repagnant  to  this.  There  was  no  incon- 
iistency  in  defeating  a  prior  limitation 
upon  a  particular  contingency.  The  word 
"bnt"  had  two  meanings,  bat  whether  it 
meant  in  this  case  "  moreoTcr"  or  **  with- 
out this,"  or  "  except,"  the  meaning  of  the 
words  supplied  was  precisely  the  same. 
If  the  son  died  in  the  mother's  lifetime  the 
liind  was  to  go  OTer  to  the  daughter's  chil« 
dren.  The  sedition  to  that  of  died  *'  with- 
out issue"  was  mere  conjecture.  Conjec- 
ture must  not  he  resorted  to,  for  though  the 
testator  might  have  intended  to  give  this 
fond  to  the  son's  children,  he  might  also 
haTcintended  not  to  give  it  to  them  if  certain 
circumstances  occurred,  and  no  Court  could 
found  its  decision  on  such  grounds.  If 
the  condition  had  been  that  of  his  son's 
not  going  to  Rome  or  to  Florence,  or  any- 
thing of  that  sort,  the  House  would  not 
have  supplied  words  to  conTcrt  that  abso- 
lute condition  into  one  of  a  mixed  or  con- 
tingent kind.  These  speculations  were  vain 
and  idle.  If  the  words  were,  as  they  were, 
clear  and  intelligible,  they  must  not  be 
deprived  of  effect,  unless  an  inconsistency  in 
them  with  the  context  could  be  made  out 
with  equal  plainness.  Such  an  inconsisr 
tency  between  the  gift  to  the  children  and 
the  condition  to  take  it  away  he  could  not 
see.  Nor  could  the  words  "  subject  there- 
to" be  introduced,  for  they  were  not  in  the 
will,  and  the  words,  though  not  so  startling 
at  first  sight,  were  as  much  a  material  in- 
troduction as  the  words  "  without  issue." 
There  was  no  authority  to  introduce  any 
such  words.  It  was  a  mistake  to  suppose, 
as  had  been  suggested,  that  if  the  words 
were  read  as  they  stood,  the  result  would 
be  to  deprive  the  mother  of  her  income 
should  the  son  die  in  her  lifetime,  for  the 
word  "  then  "  had  other  meanings  besides 
''at  that  time,"  and  must  receive  that 
meaning  which  could  not  defeat  the  testa- 
tor's intention  to  provide  an  income  for 
his  wife.  The  citation  of  cases  was  gene- 
rally of  little  use  in  the  construction  of 
wills  which  depended  on  the  meaning  of 
words  in  instruments  differing  much  from 
each  other.  But  they  did  not  justify  the 
mtrodnction  of  the  words  into  this  will. 
In  Spalding  v.  Spalding  the  context  of  the 


will  plainly  required  such  an  introduction. 
That  was  not  so  here,  and  yet  that  was  the 
leading  case  on  which  the  argument  was 
founded.  In  his  opinion  the  will  here  was 
clear,  the  words  used  were  unequivocal, 
and  the  whole  context  did  not  contradict 
those  words.  He  thought,  therefore,  that 
the  decree  of  the  Master  of  the  Rolls  ought 
to  be  reversed. 

Decree  of  ike  Court  below  affirmed. 

A  discussion  followed  about  costs.  There 
were  two  sets  of  appellants,  but  both  were 
in  the  same  interest. 

Their  Lordships  at  first  thought  of  giving 
costs  out  of  the  estate,  allowing  only  for 
one  set  of  appellants ;  but  it  was  suggested 
that  if  they  gave  costs  as  to  one  set  of 
appellants  only,  the  second  appeal  must  be 
dismissed  with  costs;  on  which  it  was  order- 
ed that  there  should  be  no  costs. 


»D,  V.C.I 
\  10,  11. J 


Wood,  V.C. 

Nov, 


BARCLAY  V.  MASKELTNB. 


Legacy — Revocation^-^Misiake. 

A  bequest  in  a  will  of  epecific  chatteli  to 
Hf — Held,  not  to  be  revoked  by  a  gift  of 
the  same  chattels  by  codicil  to  other  legatees^ 
it  appearing  that  the  last-mentioned  gift  was 
founded  on  the  supposition  that  the  chattels 
had  been  by  the  will  bequeathed  to  C,  and 
that  the  bequest  had  lapsed  by  his  death. 

Charles  Kelsall,  by  his  will,  dated  the 
5th  of  April  1851,  devised  and  bequeathed 
his  freehold  villa  and  dwelling-house  at 
Hythe,  with  the  garden  and  appurtenances 
thereto  belonging,  and  all  the  household 
furniture  and  implements  of  household, 
&c.,  which  were  then,  or  should  at  his 
death  be,  in  and  about  his  said  villa,  unto 
the  Hon.  Robert  Charles  Herbert,  his 
heirs,  executors  and  administrators,  if  he 
should  be  living  at  the  testator's  death, 
and  if  he  should  be  then  dead,  unto  the 
Hon.  William  Henry  Herbert,  his  heirs,  &c. 

On  the  1st  of  May  1855  the  testator 
made  a  sixth  codicil  to  his  will,  which, 
so  far  as  it  is  material  to  the  present  pur- 
pose, is  as  follows :— "  This  is  a  codicil 
to  the  will  of  Charles  Kelsall,  Esq.,  of 
Hythe,  Southampton,  which  will  is  dated 
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April  4tk,  1853.  I  hereby  revoke  and 
cancel  the  legacy  of  my  Yilla  at  Hythe, 
bequeathed  in  my  will  to  the  Hon.  Ro- 
bert Clire  and  his  heirs,  he  being  lately 
deceased,  and  my  connexion  with  his 
family  thereby  almost  null,  which  legacy 
is  hereby  cancelled.  I  hereby  give  and 
bequeath  my  aforesaid  villa  at  Hythe,  near 
Southampton,  with  all  its  furniture,  ap- 
purtenances and  ornaments^  both  within 
and  without  doors,  conjointly  to  the  three 
sisters,  Charlotte,  Antonia  and  Agnes  Mas- 
kelyne,  daughters  of  A.  S.  Maskelyne, 
Esq." 

The  testator  died  on  the  3rd  of  January 
1857,  seised  of  the  villa  at  Hythe,  and  the 
garden  and  grounds  belonging  thereto,  and 
of  no  other  real  estate. 

Robert  Charles  Herbert  was  still  living, 
and  one  of  the  questions  which  arose  upon 
the  construction  of  the  will  and  codicils 
was,  whether  the  bequest  to  him  was 
revoked  by  the  operation  of  the  sixth 
codicil. 

Mr,  Willcock  and  Mr,  Kay  contended, 
for  the  substituted  legatees,  that  there 
was  a  clear  revocation  of  the  gift  to  R.  C. 
Herbert,  either  in  direct  words,  or  at  all 
events  by  the  operation  of  the  subsequent 
inconsistent  bequest  of  the  same  subject- 
matter  to  the  three  Maskelynes.  They 
referred  to — 

Re  Hough* 9  Estate,  15  Jur.  948 ;  s.  c. 
20  Law  J.  Rep.  (n.s.)  Chanc.  422. 
Evans  v.  Evans,  17  Sim.  107. 
Campbell  v.  French,  3  Ves.  321. 
Doe  d.  Evans  v.  Evans,  10  Ad.  &  £. 
228 ;  s.c.  8  Law  J.  Rep.  (n.b.)  Q.B. 
284. 
The  Attorney  General  v.  Ward,  3  Ves. 

327. 
Doe  d.  Hearle  v.  Hicks,  8  Bing.  475  ; 
8.  c.  1  Mo.  &  Sc.  759 ;   1  CI.  &  F. 
20 ;  6  Bligh,  N.S.  87. 

Mr,  Daniel  and  Mr,  H,  F,  Bristowe 
appeared  for  the  Hon.  R.  C.  Herbert,  but 
were  not  called  upon  to  argue  the  case. 

Wood,  V.C. — I  have  had  time  to  con- 
sider this  point  during  the  argument,  both 
of  yesterday  and  to-day ;  and  though  this 
case  may  be  new  in  some  respects,  it  is 
on  the  general  principle  that  it  must  be 
decided.     Whatever  degree  of  doubt  may 


be  east  on  one's  mind  a»  to  the  intentidD 
in  the  codicil,  I  think  there  k  not  sufficieAl 
indication  of  intention  to  overcome  the 
clear  and  certain,  and  express  gift  in  the 
will.  That  is  the  point  one  has  to  try  in 
all  these  cases,  where  difficulties  arise  be« 
tween  a  will  and  a  eodicil.  The  great 
value  of  the  case  of  Hearle  v.  Hieks  con- 
sists in  the  enunciation  of  the  principle  by 
the  House  of  Lords,  although  the  parti- 
culars of  that  case  cannot  be  applied  to  anjr 
other;  but  there  Tindal,  C.J., in  delivering 
the  opinion  of  the  Judges,  commences  with 
that  proposition  and  terminates  with  it* 
Each  of  the  Judges  had  a  different  reason 
for  coming  to  a  partictt}ar  conclusion* 
Tindal,  C.J.  says,  "  The  general  prineiple 
upon  which  this  opinion  proceeds  may  be 
stated  thus: — The  testator  does  by  his 
will  shew  a  clear  and  manifest  intention  to 
devise  the  Plomer  Hill  Estate  to  bis  wife 
for  life,  or  during  her  widowhood.  If  such 
devise  in  the  will  is  clear,  it  is  incumbent 
on  those  who  contend  it  is  not  to  take 
effect,  by  reason  of  revocation  in  the  codicili 
to  shew  that  the  intenUon  to  revoke  is 
equally  clear  and  free  from  doubt  with  the 
original  intention  to  devise ;  for  if  there  is 
only  a  reasonable  doubt  whether  the  clauie 
of  revocation  was  intended  to  include  the 
particular  devise,  then  such  particular 
devise  ought  undoubtedly  to  stand."  So 
that,  although  I  should  arrive  at  the  con* 
elusion  that  there  was  a  reasonable  doubt 
on  the  codicil,  I  should  not  say  that  it  was 
the  intention,  under  the  circumstances,  to 
revoke  this  gift,  if  it  amounts  only  to 
doubt ;  or  whatever  reasonable  degree  of 
doubt  there  may  be,  still,  as  it  is  only  a 
doubt,  and  the  devise  itself  is  plain  and 
clear,  that  devise  must  stand.  "  Upon  the 
whole,*'  says  the  Chief  Justice  at  the  con- 
clusion of  his  address,  ''although  these 
and,  perhaps,  other  difficulties  may  be 
urged  against  the  construction  above  pro- 
posed, we  think  the  onus  probandi  of  shew* 
ing  that  the  devise  to  the  wife  is  included 
in  the  clause  of  partial  revocation,  u  cast 
i^pon  those  who  claim  under  such  revoca- 
tion, and  that  it  is  not  shewn  with  suffi- 
cient  certainty  that  this  devise  to  the  wife 
is  included  in  such  clause ;  on  the  con- 
trary, that  upon  the  proper  construction 
of  this  codicil,  the  intention  appears  to 
have  been    that   the   devise   to   the  wiflb 
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iluxild  BOt  Imi  revoked  by  the  oodicih. 
So  far  at  kis  own  mind  weDt»  he  was  not 
ercn  in  a  state  of  doobty  the  conclusion 
to  which  he  came  being*  that  the  devise 
wss  not  revoked.     The  case  here  stands 
thus : — There  is  a  devise,  plain,  clear  and 
explicit,  and  also  a  specific  legacy  of  the 
fiirnitare^  &c  to  the  Hon.  Robert  Charles 
Herbert,  with  a  gift  over  in  the  event  of 
his  predeceasing  the  testator.     Then  the 
codicil   appears   to   begin  with   a  wrong 
reference  as  to  the  date  of  the  will,  because 
it  refers  to  the  will  as  being  dated  the  4th 
of  April  1852,  the  will  being  in  fact  dated 
the  5th  of  April  1851.     The  first  sugges- 
tion is,  that  there  may  be  another  instru- 
ment, in  which  there  may  have  been  some 
gift  of  this  property  to  the  Hon.  Robert 
Clive,  which  instroment  is  not  forthcoming ; 
and  in  that  case  you  would  have  a  clear 
and  express  gift  of  the  property  to  the 
Maskelynes  in  the  subsequent  part  of  the 
codicil,  and   it  would  be  perfectly  con- 
sisteBt  with  the  revocation  of  some  ante- 
rior gift  to  Robert  Clive,  which  has  by 
tome  means  become  inoperative.    I  think, 
on  this  part  of  the  case,  dealing  with  the 
personalty,  I  must  conclude  from  the  pro- 
bate that  there  is  a  will,  with  a  clear  and 
express   gift    to    Robert    Herbert;    that 
there  is  no  evidence  before  me  whatever, 
except  this  statement  and  recital,  which  of 
itself  cannot  establish  the  fact  that  there 
ever  was  any  such  will,  because  none  such 
is  forthcoming,  and  none  such  is  suggested. 
The  letter  which  Mr.  Kay  was  about  to 
read  to  me  only  tells  Mr.  Clive  that  he 
has,  by  some  will  or  other,  made  him  a 
gift — it  might  contain  quite  as  wrong  a 
reference  as  the  codicil  itself — and  no  one 
has  suggested  that  there  was  any  inter- 
mediate will  prepared  between  the  date  of 
the  will  and  the  date  of  the  codicil.  There- 
fore I  think  I  must  take  it  to  be  an  errone- 
ous reference  to  the  will,  and  I  cannot  deal 
with  it  in  any  other  way.     Then,  the  way 
in  which  the  testator  revokes  the  legacy  is 
this: — "I  hereby  revoke  and  cancel  the 
legacy  of  my  villa  at  Hythe,  bequeathed 
in  my  will  to  the  Hon.  Robert  Clive  and 
hit  heirs,  he  being  lately  deceased,  and  my 
connexion  with  his  family  thereby  almost 
null,  which  l^acy  is  hereby  cancelled.     I 
bereby  give  my  aforesaid  villa  at  Hythe  *' 
to  the  other  legatees.     Mr.  Willcock  says, 


first,  here  is  a  clear  and  express  gift  to  the 
Maskelynes ;  and  if  there  is  a  clear  and 
express  gift  in  a  will  to  A,  and  a  clear  and 
express  gift  of  the  same  subject-matter  in 
a  codicil  to  B,  it  passes  the  property  to  B, 
because  the  later  will  has  effect,  the  two 
being  inconsistent  That  is  perfectly  true 
where  there  is  a  bequest  simplicUer ;  but 
the  question  is,  whether  there  is  here  a 
bequest  timpliciter  of  the  villa  to  the  Mas- 
kelynes, or  whether  it  is  not  coupled  with 
that  introductory  part,  which  tells  you  in 
plain  words,  that  bethinks  that  by  the  death 
of  the  previous  legatee  he  has  now  got  a 
clear  field  for  the  disposal  of  his  property. 
One  might  guess  what  he  would  have  done 
if  he  had  known  all  the  facts,  by  his  say- 
ing, his  connexion  with  the  family  is  now 
severed.  If  those  words  were  out,  it  would 
only  come  to  this :  a  plain  case  of  a  gift 
to  A.  by  will  of  a  specific  chattel,  and 
then  a  codicil  saying,  **  Whereas  I  have 
given  X.  a  specific  chattel,  and  X.  is  now 
dead,  therefore  I  give  all  this  property  to 
B.  instead  of  X,"  there  being  no  gift  to  X. 
at  all,  but  a  gift  to  A,  and  A.  being  alive 
at  the  death  of  the  testator.  It  is  almost 
too  clear  for  argument ;  it  is  not  the  case 
of  a  gift  of  the  same  chattel  to  one  person 
by  will,  and  then  to  another  by  codicil ; 
but  the  gift  by  the  codicil  is  prefaced  by 
the  statement  that  some  person  is  out  of 
the  way,  and  the  object  of  the  gift  by  will 
being  at  an  end,  he  now  feels  himself 
at  liberty  to  dispose  of  it  to  somebody  else. 
You  might  imagine  the  case  of  a  gift  to 
John  by  will,  and  then  by  a  codicil,  after 
a  recital  of  a  gift  of  the  same  thing  to 
Henry,  and  that  Henry  has  displeased  the 
testator,  a  gift  to  somebody  else.  Nobody 
would  contend  that  the  gift  to  John  was 
displaced,  because  he  only  proceeded  in 
mistake.  A  new  gift,  standing  alone  with- 
out any  preface,  would  pass  to  the  last 
legatee ;  but  being  prefaced  by  that  which 
shews  clearly  that  the  second  legatee  is 
only  substituted  because  the  first  is  out 
of  the  way,  there  being  no  such  person 
as  is  referred  to  as  the  first  donee,  it  can- 
not be  held  to  deprive  the  person  who 
would  take  under  the  first  instrument, 
because  the  testator  did  not  intend  to 
regard  the  fund  as  in  his  own  disposition 
until  the  legatee  was  out  of  the  way.  I 
think  it  is  very  probable,  as  Mr.  Kay  has 
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suggested,  that  if  it  had  heen  told  the 
testator,  "  You  did  not  give  the  property 
to  Robert  Clive,  but  to  his  nephew,"  he 
might  say,  that  it  was  given  to  the  nephew 
in  consideration  of  his  regard  and  esteem 
for  the  uncle ;  but  as  the  uncle  was  now 
dead,  and  he  did  not  much  care  about  the 
other  members  of  the  family,  he  revoked 
the  gift.  That  is  all  very  possible  by  way 
of  conjecture ;  but  after  all,  it  comes  to 
no  more  than  raising  a  reasonable  doubt, 
that  if  every  circumstance  had  been  pre- 
sent to  his  mind,  and  he  had  not  made,  as 
he  has  made,  a  plain  and  palpable  mistake, 
he  might  have  been  induced  to  make  a 
different  disposition  of  the  property  from 
what  he  has  made.  I  then  fall  back  on 
the  principle  laid  down  in  Hearle  v.  Hieka, 
and  it  appears  to  me  to  be  going  a  great 
deal  too  far  to  say,  that  a  gift  to  A.  is 
revoked  by  a  subsequent  gift  to  B,  pre- 
faced by  the  recital  that  the  first  gift  was 
to  X,  and  that  X.  is  out  of  the  way.  At 
most,  I  have  only  entertained  a  certain 
degree  of  doubt  as  to  what  might  have 
been  the  testator's  intention  ;  but  nothing 
like  that  sort  of  doubt  which  can  make  me 
say,  that  the  plain  and  distinct  gift  in  the 
will  is  revoked. 


,  V.C.I 
J.  8.     J 


Wood,  V.C. 
Dec, 


PEARETH  V.  PEARETH. 


Demurref'-^Supplemental  Bill — Change 
of  Solicitor, 

After  a  decree  in  an  administration  suit 
some  of  the  plaintiffs  filed  a  supplemental 
bill  against  their  co-plaintiffs  and  the  defers 
dants,  alleging  generally  that  it  was  incon- 
venient  that  they  and  their  co-plaintiffs 
should  continue  to  be  represented  by  the 
same  solicitor,  and  praying  that  the  suit 
might  be  carried  on  between  the  parties  to 
the  supplemental  bill  in  the  same  manner  as 
it  was  carried  on  between  the  parties  to 
the  original  suit.  On  demurrer  for  want  of 
equity, — Held,  that  the  bill  could  not  be 
sustained. 

This  was  a  demurrer  for  want  of  equity. 

The  plaintiffs,  by  their  supplemental 
bill,  stated  that,  in  February  1856,  they, 
together  with  certain  of  the  defendants, 
filed  their  original  bill  against  the  other 


defendants  for  the  administration  of  a 
testator's  estate,  and  that  a  decree  was 
made  in  January  1857  for  establishing  the 
will,  and  carrying  the  trusts  thereof  into 
execution. 

The  bill  then  stated,  that  circumstances 
had  arisen  which  rendered  it  inconvenient 
and  undesirable  that  the  plaintiffs  in  the 
supplemental  suit  should  continue  to  be 
represented  in  the  original  suit  by  the 
same  solicitors  as  the  defendants,  the  co- 
plaintiffs  in  the  original  suit,  and  they  had 
accordingly  instructed  Messrs.  Boys  & 
Tweedie  to  act  as  their  solicitors  in  the 
further  prosecution  of  the  said  suit ;  and 
it  prayed  that  the  said  suit  might  be  car- 
ried on  and  prosecuted  between  the  parties 
to  the  supplemental  bill  in  the  same  man- 
ner as  it  was  carried  on  between  the  par« 
ties  to  the  original  suit. 

Mr,  W,  M,  James  and  Mr,  E,  F,  Smith, 
in  support  of  the  demurrer,  cited— 

Wedderburn  v.  Wedderbum,  17  Bcav. 

158. 
Winthrop  v.  Murray,  7  Hare,  150. 
Holkirk  v.  Holkirk,  4  Madd.  51. 
Langdale  v.  Langdale,  18  Yes.  167. 

[Wood,  Y.C.  referred  to  Ward  v.  Ward 

(1).] 

Mr,  Rolt  and  Mr,  Osborne,  for  the  plain- 
tiffs.— If  there  is  anything  irregular  in  the 
bill  the  proper  course  would  be  to  move  to 
have  it  taken  off  the  file,  and  not  to  demur 
to  it.  There  are  matters  in  conflict  between 
the  present  plaintiffs  and  their  co-plaintiffs 
in  the  original  suit,  which  make  it  necessary 
that  they  should  be  represented  by  sepa- 
rate solicitors,  and  this  bill  has  been  framed 
on  the  precedent  of  English  v.  Baring  (2). 

Wood,  Y.C.  (without  hearing  a  reply). 
— I  do  not  think  the  plaintiffs  have  stated 
any  case  upon  which  the  bill  can  be  sup- 
ported. The  bill  merely  alleges  that  cir- 
cumstances have  arisen  which  render  it 
inconvenient  and  undesirable  that  the 
plaintiffs  herein  should  continue  to  be  re- 
presented in  the  said  suit  by  the  same  soli- 

(1)  11  Beay.  159  ;  8.  c.  17  Law  J.  R«p.  (v.s.) 
Chanc.  397. 

(2)  Before    Kindersley,   V.C.     (not    reported), 
Kinsey,  9  Bloomsbury  Place,  solicitor. 
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eiton  as  their  co-pl«intifBi  in  that  suit,  hut 
vhat  those  circumstances  are  is  not  stated* 
In  English  ▼.  Baring^  which  was  unopposed, 
there  was  an  allegation  of  fraud,  and  also 
an  averment  that  the  co-plaintiff  availed 
himself  of  the  iniquity.  This  case  appears 
to  me  exceedingly  wide  of  any  such  case  as 
that.  Here  is  no  allegation  at  all,  except 
the  general  aU^ation  of  inconvenience,  &c. 
It  is  not  easy  to  see  how  the  interests  of 
theco-plaintiffs  can  become  adverse,  though 
of  Gonne  that  may  be ;  and  when  it  hap« 
pais,  that  may  perhaps  be  a  ground  for 
filing  a  supplemental  bill,  but  here  the 
grounds  are  clearly  insufficient. 

The  demurrer  will  be  allowed,  and  I  do 
not  think  I  ought  to  encourage  such  a  bill 
hy  giving  leave  to  amend. 


THE  ATHENAUM  LIFE  IN- 
SURANCE COMPANY  V. 
POOLET. 


Stuart,  V.C.  1 

1858. 
March  23,  24, 

25,26. 
LoiBi  JosncBS. 
Dec4,ll,  13.J 

Joint 'Stock   Company,  Debentures  of'~~ 
Praud^Notiee. 

Debentures  purporting  to  be  those  of  a 
joint-stock  company  completely  registered 
under  Stat.  7  ^  S  Vict.  c.  110.  were  issued 
by  the  directors  of  the  company ^  pursuant 
to  a  resolution  passed  by  a  meeting  of  the 
shareholders^  but  which  meeting  was  not 
an  extraordinary  general  meeting  duly  eon- 
rened  and  constituted  according  to  the  pro* 
visions  of  the  deed  of  settlement  of  the  com^ 
pony,  and  not  a  meeting,  therefore,  having 
power  to  increase  the  capital  of  the  com^ 
pony  by  the  issue  of  debentures  or  otherwise. 
The  issue  was  procured  by  the  contrivance 
of  the  chairman  of  the  board  of  directors, 
and  the  debentures  were  given  to  P,  an  inti* 
mate  friend  of  his,  upon  terms  which  were 
fraudulent  as  against  the  shareholders.  P. 
afterwards  transferred  them  to  his  broker 
B,  to  secure  the  balance  of  his  account  cur^ 
rent  with  B,  and  B.  subsequently  transferred 
them  to  L,  who  being  a  customer  of  B*  took 
them  upon  his  recommendation  as  an  invest^ 
ment  at  the  price  alleged  by  B.  to  be  the 
price  current  in  the  market.  L,  had  no 
notice  at  the  time  of  the  circumstanees  under 
which  the  ddfcntures  had  been  issued,  but 


the  dd>entures  had  on  the  face  of  them  a 
false  recital,  that  they  were  given  to  P.  by 
the  direction  and  consent  of  the  proportion 
of  shareholders  empowered  by  the  deed  of 
settlement  to  issue  them.  Having  paid  the 
purchase-money  to  B,  L,  at  once  took  the 
transfers  from  P.  to  B.  and  from  B.  to  him- 
self  to  the  office  of  the  company^  and  on 
the  next  day  they  were  returned  to  him  by 
the  secretary,  with  the  seal  of  the  company 
affixedt  and  signed  by  the  secretary,  by  whom 
the  debentures  had  been  also  signed  on  their 
issue.  L,  made  no  inquiry  to  ascertain  the 
circumstanees  under  which  the  debentures 
had  been  issued;  but  two  half-yearly  pay^ 
ments  of  interest  upon  the  debentures  were 
subsequently  made  to  L.  by  the  directorsm 
Neither  these  payments  nor  the  etrctim- 
stances  of  the  issue  of  the  debentures  were 
ever  made  the  subject  of  a  report  to  a  meeting 
of  shareholders  until  they  were  ascertained 
and  repudiated  by  a  finance  committee  ap^ 
pointed  by  the  shareholders  to  inquire  into 
the  affairs  of  the  company.  Vice  Chancellor 
Stuart  decided  that  the  company  were  en» 
titled  to  an  injunction  restraining  L.  from 
proceeding  in  an  action  commenced  by  him 
against  the  company  to  recover  the  sums 
made  payable  upon  the  debentures  :^^lleldt 
on  appeal,  affirming  that  decision,  that  the 
shareholders  were  not  bound  by  the  deben- 
tures, and  that  the  purchaser  took  them  sub" 
ject  to  the  equities  of  the  first  obligee ;  that 
a  person  buying  debentures  of  a  joint-stock 
company  is  bound  to  ascertain  whether  they 
are  tainted  with  fraud  or  irregularity;  and, 
lastly,  that  the  facts  of  the  assignment  having 
been  registered  and  of  interest  having  been 
paid  made  no  difference  unless  the  share* 
holders  could  be  shewn  to  have  acquiesced. 

By  the  deed  of  settlement  constituting 
the  above-mentioned  society,  being  an  in- 
denture bearing  date  the  2nd  of  May  1851, 
and  expressed  to  be  made  between  the  seve- 
ral persons  whose  names  were  or  should 
be  thereunto  subscribed  and  seals  affixed, 
except  William  Lacy  Howard,  of  &c.,  of  the 
first  part,  and  the  said  William  Lacy  How- 
ard of  the  second  part,  after  provisions  in 
the  usual  form  constituting  the  said  society 
a  joint-stock  company  within  the  meaning 
of  the  acts  of  parliament  relating  to  the 
registration,  incorporation  and  regulation 
of  joint-stock  companies,  under  the  name 
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of  the  *'  Atlienseam  Life  Assurance  So- 
ciety/' for  the  carrying  on  the  usual  busi- 
ness of  life  assurance,  and  of  an  Annuity, 
Endowment,  Loan  and  Reyersionary  So- 
ciety^ at  30,  Sackville  Street,  Piccadilly, 
in  the  county  of  Middlesex,  with  a  capital 
of*  10,000/.,  in  10,000  transferable  shares 
of  11,  each,  and  fixing  the  first  Wednesday 
in  the  month  of  May  in  each  year  for  the 
holding  of  the  ordinary  general  meetings  of 
the  shareholders,  and  empowering  the  direc- 
tors to  call  extraordinary  meetings  as  they 
should  think  fit,  or  on  the  written  requisi- 
tion of  any  five  or  more  shareholders,  hold- 
ing together  100  or  more  shares,  and 
authorizing  the  requisitionists  to  call  such 
meetings  if  the  directors  should  neglect  or 
refuse  to  call  them,  it  was  by  the  seventh 
clause  of  the  said  deed  provided,  that  in 
ease  at  any  general  meeting,  ordinary  or 
extraordinary,  fifty  shareholders,  holding 
together  500  shares,  should  not  be  present 
and  proceed  to  business  within  one  hour 
after  the  time  fixed  for  the  meeting,  no 
business  should  be  done,  but  the  meeting, 
if  convened  only  on  special  requisition, 
should  stand  absolutely  dissolved,  but  in 
every  t)ther  case  should  stand  adjourned 
to  that  day  week,  at  the  same  hour  and 
place,  and  so  on  from  week  to  week,  from 
day  to  day,  or  hour  to  hour,  as  often  as 
the  same  should  happen,  until  at  some 
such  meeting  the  required  number  of  share- 
holders holding  such  shares  as  aforesaid, 
should  be  present,  and  proceed  to  business 
within  one  hour  from  the  time  fixed  for 
such  meeting.  By  the  twelfth  clause  it 
was  provided,  that  it  should  be  compe- 
tent for  any  extraordinary  general  meet- 
ing, and  no  other,  and  such  meeting  and 
no  other  was  thereby  empowered  by  a 
majority,  which  should  consist  of  at  least 
two-thirds  in  number  of  the  shareholders 
of  the  society  for  the  time  being,  or  of  the 
holders  of  policies  of  the  society  for  life, 
and  for  not  less  than  500/.,  each  on  the 
participating  scale,  (and  on  which  two 
annual  premiums  at  the  least  should  have 
been  then  paid,)  and  also  of  two-thirds  in 
number  of  the  shareholders,  and  the  said 
qualified  holders  of  policies  present  per- 
sonally or  by  proxy  at  the  meeting,  and 
which  shareholders  should  hold  together 
at  least  two-thirds  of  the  shares  in  the 
capital  utock  of  the  society,  which  for  the 


time  being  might  have  been  tnbtcribed 
for,  by  any  resolution  or  resolutions  to 
increase  at  any  one  time,  or  from  time  to 
time,  the  capital  stock  of  the  society,  by 
the  creation  of  new  or  additional  1/.  shares, 
provided,  that  such  addition  to  the  capital 
did  not  exceed  in  the  whole  the  sum  of 
990,000/.,  and  also  to  empower  and  re- 
quire the  directors  to  borrow  and  take  up 
on  mortgage  of  the  real  estate,  or  chattels 
real  belonging  to  the  society,  or  on  sueh 
other  securities  as  to  such  meeting  might 
seem  fit,  any  sum  or  sums  of  money  which 
such  meeting  should  deem  expedient,  and 
which  the  directors  for  the  time  being  were 
not  authorized  to  raise  under  the  power  in 
that  behalf  thereinafter  contained  (being 
the  power  given  by  the  thirty-fifth  clause 
of  the  deed),  not  exceeding  in  the  whole 
the  sum  of  50,000/.  By  the  twentieth 
clause  it  was  provided,  that  the  common 
seal  of  the  company  should  not  be  affixed 
to  any  policies  or  other  documents  of  the 
company,  except  by  the  order  of  three 
directors,  signed  by  them  and  counter- 
signed by  the  manager,  or,  in  his  absence, 
by  such  officer  as  the  directors  should 
appoint.  By  the  twenty-first  and  twenty- 
fifth  clauses  it  was  provided,  that  there 
should  not  be  less  than  six  nor  more  than 
twenty-one  directors  of  the  society,  each 
of  whom  should  at  the  time  of  his  election 
and  from  thence  during  his  continuance  in 
office,  hold  at  least  100  shares  of  1/.  each, 
fully  paid  up  in  the  capital  of  the  society, 
and  that  Josiah  Bartlett,  of  &c.,  Henry 
Sutton,  of  &c.,  and  the  other  persons 
therein  named,  should  be,  and  they  were 
thereby  appointed  the  first  directors  of 
the  society,  and  that  three  directors  should 
constitute  a  board,  and  be  competent  to 
exercise  the  several  powers  and  authorities 
thereby  conferred  on  the  directors  gene* 
rally.  By  the  thirty-fifth  clause  it  was 
provided,  that  the  directors  should  ako 
have  full  power  and  authority  -on  behalf  of 
the  society  to  receive,  and  with  the  consent 
of  an  extraordinary  general  meeting  in  the 
manner  thereinbefore  provided  and  here- 
inbefore mentioned,  to  borrow,  on  mort- 
gage or  otherwise,  and  also  (at  their  owm 
absolute  discretion),  and  in  the  usual  and 
ordinary  course  of  the  businees  of  the 
society,  to  invest,  lay  out,  or  advance  at 
interest  on  government  securitieei  or  om 
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lach  personal  or  other  security  as  they 
ihoald  think  fit  and  advantageous,  and 
they  lawfully  might,  such  monies  or  such 
parts  of  the  monies  and  funds  of  the  said 
lodety  as  they  should  think  expedient. 

The  society  was  completely  registered 
on  the  14th  of  May  1851,  and  the  ahoTe- 
named  Josiah  Bartlett  was  elected  chair- 
man of  the  board  of  directors. 

On  the  16th  of  May  1851  a  meeting  of 
the  shareholders  of  the  society  was  held, 
St  which  the  said  Josiah  Bartlett  presided 
ss  chairman,  and  at  which  the  following 
resolutions  were,  amongst  others,  passed  :— 

1.  *'Tbat  the  capital  stock  of  this 
society  be  increased  from  10,000/.  to 
100,000/.** 

3.  **That  the  appointment  of  Henry 
Sutton,  Esq.t  as  manager,  be  confirroedi 
9M  settled  by  the  board  of  directors  on  the 
19th  of  April  1851." 

4.  '*  That  the  directors  be  hereby  em- 
powered to  borrow  any  sum  or  sums  of 
money,  not  exceeding  in  amount  the  pre- 
wnt  increased  capital  of  the  company,  on 
debentures  under  the  common  seal,  or  on 
such  other  security  as  to  the  society  shall 
seem  fit.*' 

This  meeting  was  attended  by  less  than 
fifty  shareholders,  there  being  then  only 
twenty-nine  shareholders  who  had  signed 
the  deed  of  settlement,  of  whom  several 
were  infants,  and  no  holder  of  a  policy 
attended  it,  there  being  then  no  such  policy- 
holder existing. 

In  pursuance  of  the  fourth  of  these 
resolutions,  J.  Bartlett  and  the  other  three 
directors  of  the  society  caused  debentures 
to  be  prepared  under  the  common  seal  of 
the  society,  and  proceeded  to  borrow  money 
upon  such  debentures. 

In  June  1854  Alexander  Gopsell  Pooley, 
a  friend  of  J.  Bartlett,  was  the  holder  to 
a  considerable  amount  of  Westminster  Im- 
provement bonds,  issued  at  5/.  per  cent, 
interests  under  the  powers  or  provisions 
of  the  Westminster  Improvement  Act, 
1845,  by  the  Westminster  Improvement 
Commissioners. 

In  the  months  of  June  and  July  1854, 
J.  Bartlett,  professing  to  act  upon  a  report 
to  be  made  by  a  committee  of  directors, 
cslled  *'  the  finance  committee,"  repeat- 
edly and  warmly  urged  his  co-directors 
to  authorise  him  to  purchase  Westmin- 
Hxw  8mis»  XXVIII.^OHA]ra. 


ster  Improvement  bonds  for  the  society, 
to  the  extent  of  10,000/.  and  at  their  full 
value,  and  represented  that,  as  interest  at 
5/.  per  cent  was  then  payable  on  the 
bonds,  they  would  be  a  most  advantageous 
investment,  and  might  be  turned  to  useful 
account  by  the  society,  particularly  as  he 
could  obtain  them  upon  payment  of  not 
more  than  4,500/.  in  cash  to  the  vendor, 
who,  for  the  residue  of  the  purchase- money, 
would  be  willing  to  take  debentures  and 
shares  of  the  society  ;  and  the  directors 
would  be  able  to  raise  upon  the  bonds 
when  so  purchased  a  large  sum  of  money, 
which  would  enable  them  to  extend  their 
business,  by  advancing  money  as  loans  to 
parties  who  would  effect  policies  with  them, 
and  thus  the  payment  of  4,500/.  in  cash 
would  enable  the  society  to  command  a 
much  larger  capital. 

In  further  pursuance  of  this  plan,  J. 
Bartlett,  on  the  14th  of  July  1854,  repre- 
sented to  his  co-directors  that  he  had 
agreed  to  purchase  Westminster  Improve- 
ment bonds  to  the  extent  above  men- 
tioned on  behalf  of  the  company ;  and 
although  there  had  been  no  resolution 
of  the  board  authorizing  any  such  pur- 
chase or  agreement,  his  co-directors  were 
induced  to  consent  to  the  same  being  com- 
pleted. J.  Bartlett  thereupon  represented 
to  his  co-directors  that  A.  G.  Pooley  was 
the  person  from  whom  he  could  effect  the 
purchase  of  the  bonds  upon  terms  so  ad- 
vantageous to  the  society. 

His  co-directors  thereupon,  upon  the 
persuasion  of  the  said  J.  Bartlett,  and 
upon  the  faith  of  the  truth  of  his  repre- 
sentations, allowed  seven  debentures  of 
500/.  each,  bearing  date  respectively  the 
19th  of  July  1854,  to  be  issued  under  the 
company's  seal  in  favour  of  A.  G.  Pooley ; 
and  these  debentures,  together  with  shares 
to  the  amount  of  2,000/.  in  the  capital  of 
the  society,  and  a  cheque  on  the  society's 
bankers  for  4,500/.  were  delivered  to 
Bartlett  for  Pooley,  in  payment  of  the 
consideration  agreed  to  be  taken  by  Pooley 
in  payment  for  the  said  Westminster  Im- 
provement bonds  to  the  amount  of  10,000/., 
which  bonds  Bartlett  undertook  to  obtain 
from  Pooley,  and  which  he  accordingly,  a 
few  days  afterwards,  obtained  and  brought 
to  the  ofllce  of  the  society  and  deposited 
with  the  manager.  Each  of  the  debentures 
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80  issued  and  giyen  to  Pooley  was  in  the 
following  foim. 

'*  Athenaeum  Life  Insurance  Society. 

Debenture,  No. .     Amount,  500/. 

"  By  virtue  of  the  deed  of  settlement 
of  the  Athenaeum  Life  Insurance  Society, 
bearing  date  the  2nd  of  May  1851,  and 
registered  pursuant  to  the  acts  for  the  re- 
gistration, incorporation  and  regulation  of 
joint-stock  companies,  and  by  the  direction 
and  consent  of  more  than  two- thirds  of  the 
shareholders  of  the  said  company  present  at 
a  meeting  convened  for  the  purpose,  the  said 
society,  in  consideration  of  500/.  advanced 
to  them  for  the  purposes  of  the  society  by 
A.  G.  Pooley,  of  &c.,  do  hereby  covenant 
with  the  said  A.  G.  Pooley,  his  executors, 
administrators  and  assigns,  to  repay  the 
same  to  him  or  them,  or  as  he  or  they  shall 
direct,  on  the  2drd  of  December  1858, 
with  interest  thereon  in  the  mean  time  at 
the  rate  of  5/.  per  cent,  per  annum,  to  be 
computed  from  the  19th  of  July  instant, 
and  payable  half-yearly,  on  the  Ist  of 
January  and  the  Ist  of  July  in  each  year, 
so  long  as  the  said  sum  of  500/.  shall 
remain  unpaid  to  the  said  A.  G.  Pooley, 
his  executors,  administrators  or  assigns, 
by  the  said  society,  the  first  payment  of 
such  interest  to  be  made  on  the  1st  of 
January  next ;  but  if  at  any  time  before 
the  expiration  of  the  period  above  men- 
tioned any  portion  of  the  said  sum  of  500/. 
shall  be  repaid,  then  such  interest  shall 
be  payable  only  on  the  portion  remaining 
unpaid ;  and  the  covenant  on  the  part  of 
the  said  society  to  pay  such  interest  is, 
nevertheless,  only  on  condition  that  the 
stipulations  following  be  complied  with: — 

1.  The  holder  of  this  debenture  is  in  all 
cases,  when  required  by  the  manager,  to 
produce  the  same  to  him  for  inspection ; 

2.  This  debenture  to  be  delivered  up  to 
the  society  on  repayment  of  the  principal. 

"  Given  under  the  common  seal  of  the 
society  this  19th  day  of  July  1854. 
*'  J.  Bartlett,  Chairman. 
"  Henry  Sutton,  Manager." 

The  seal  to  the  debentures  was  affixed 
''  in  the  presence  of  F.  G.  Tomlins,  secre- 
tary." 

In  September  1854  Josiah  Bartlett  re- 
ceived the  Westminster  bonds  so  purchased 
from  the  company's  office,  and  had  never 
since  returned  them,  alleging  that  he  had 


raised  money  upon  them  for  the  purposea 
of  the  company. 

On  the  29th  of  December  1855  a  meeting 
of  shareholders  was  held,  to  investigate  the 
circumstances  under  which  the  debentures 
given  to  Pooley  had  been  issued,  and  in 
January  1856  Bartlett  and  the  other  three 
directors  of  the  company  resigned  their 
offices   as  directors.      In   October  1854, 
Alexander  Gopsell  Pooley  transferred  the 
seven   debentures  to  one   Ebenezer  Ball 
Brown,  a  money-dealer  and  stockbroker, 
the  transfer  purporting  to  have  been  made 
in  consideration  of  3,500/. ;    and  on  the 
7th  of  December  1854,  the  said  debentures 
were  transferred  for  value,  by  Brown,  to 
the   defendant  Richard   Holmes    Laurie, 
to  whom  interest  thereon  was  paid  by  the 
directors,  in  January  and  July  1855  ;  but 
upon  Laurie  applying  for  payment  of  inter- 
est in  January  1856,  the  company  declined, 
and  had  ever  since  refused  to  pay  such 
interest.      Laurie   thereupon   commenced 
an  action  against  them,  in  the  name  of 
Pooley,  on  the  5th  of  March  1856.     The 
company  thereupon  filed  the  bill  in  the 
present  suit,  alleging  that  the  issuing  of 
the  debentures  to  Pooley  was  ultra  virei 
of  the  directors,  and  that  the  whole  was  a 
scheme  got  up  by  Bartlett  and  Pooley  for 
the  purpose  of  defrauding  the  society ;  that 
the  debentures  were  invalid,  whether  in 
the  hands  of  Pooley  or  in  those  of  Laurie, 
and  whether  Laurie  had  or  had  not  notice, 
at  the  time  of  his  purchase,  of  the  circum- 
stances under  which  the  debentures  had 
been  issued.     The  bill  prayed,  under  the 
above-mentioned  circumstances,  for  a  de- 
claration that  the  seven  debentures  were 
invalid,  and  incapable  of  being  enforced 
against  the  company,  and  that  they  might 
be   given   up    to   be    cancelled;    for   an 
injunction  to  restrain  Pooley  and  Laurie 
from    proceeding  with    the  action   com- 
menced by  or   in    the  name   of   Pooley 
against    the    society ;    that   Pooley   and 
Bartlett,  or  one  of  them,   might  be  de- 
creed  and  ordered  to  make  good  to  the 
plaintiff  the  sum  of  4,500/.   so  obtained 
from  the  company  as  aforesaid,  with  inter- 
est at  5/.  per  cent,  from  the  19th  of  July 
1854 ;  that  Pooley  and  Bartlett,  or  one  of 
them,  might  also  be  decreed  and  ordered 
to  deliver  up  to  the  plaintiff  the  said  2,000 
shares  in  the  capital  of  the  company,  or  to 
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make  good  to  the  plaintiff  the  valae  of 
snch  shares ;  or  otherwise  that  Pooley  or 
Btrtlett,  or  one  of  them,  might  be  decreed 
and  ordered  to  restore  and  replace  to  the 
plaintiff  the  Westminster  Improvement 
bonds,  or  make  good  to  the  plaintiff  the 
full  present  yalne  of  such  bonds. 

On  the  12th  of  June  1856  an  order  for 
an  injunction,  restraining  A.  G.  Pooley 
and  Laurie,  their  solicitors,  &c.  from  pro- 
ceeding with  the  aboye-mentioned  action 
in  the  name  of  Pooley,  and  from  bringing 
any  other  action  against  the  society  or  the 
shareholders  until  the  hearing  of  the  cause. 

On  the  12th  of  July  1856  an  order  was 
made  fiir  winding  up  the  affairs  of  the 
society,  under  the  proyisions  of  the  Wind- 
ing-up Act. 

From  the  evidence  in  the  cause  the 
following  facts  were  shewn :— -On  the  19th 
of  Inly  1854,  the  market  value  of  West- 
minster bonds  was  800/.  for  every  1,000/.; 
but  it  was  deposed  by  Pooley  that  this 
was  only  when  the  bonds  were  paid  for  in 
cash ;  but  that  he  waa  constantly  selling 
them  at  par,  when  the  consideration  was 
given  partly  in  cash  and  partly  in  secu- 
rities. Pooley  admitted  the  receipt  of  the 
dieque  for  4,500/.,  which  was  cashed  by  the 
society's  bankers  on  the  same  day  in  seven 
500/.  Bank  of  England  notes  and  other 
monies.  Of  these  notes  one  was  proved  to 
have  been  paid,  later  on  the  same  day,  into 
the  private  account  of  Josiah  Bartlett,  at 
his  bankers'.  Pooley  shortly  afterwards  de- 
posited the  seven  debentures  with  Ebeneser 
Bali  Brown,  to  secure  money  on  a  running 
account  between  himself  and  Brown,  who 
was  at  that  time  his  broker.  Subsequently, 
and  in  December  1854,  £.  B.  Brown  was 
asked  by  Laurie,  for  whom  he  was  in  the 
habit  of  acting  as  broker,  whether  he  had 
any  good  securities  upon  which  he  could 
recommend  Laurie  to  invest  a  sum  of 
money  of  about  3,000/.  Brown  thereupon 
said  he  himself  had  some  debentures  of 
the  Athenaeum  Life  Insurance  Society  for 
500/.  each,  upon  which  the  society  paid 
5/.  per  cent,  interest,  and  which  he  could 
recommend  as  an  eligible  investment. 
Laurie,  relying  upon  this  reeommendation, 
on  the  7th  of  December  1854,  agreed  to 
pnrchaae  of  Brown  seven  of  such  deben- 
tures for  500/.  each  for  the  sum  of  3,220/. ; 
and  on  the  same  day  he  paid  the  aaid  £.  B. 
Brown  the  said  3,220/.,  and  Brown  duly 


executed  to  him  a  transfer  of  the  seven 
debentures,  and  handed  the  same  over  to 
him.  Such  deed  of  transfer  was  then 
taken  and  deposited  by  Laurie  at  the 
office  of  the  said  society,  and  was  duly 
registered  by  Frederick  Guest  Tomlins, 
their  then  secretary.  On  the  8th  day  of 
the  same  month  of  December  the  said 
transfer  was  returned  to  Laurie,  wiUi  the  fol- 
lowing memorandum  or  certificate  stamped 
or  written  thereon,  and  signed  by  the  said 
secretary,  that  is  to  say,  *'  Athenaeum  Life 
Assurance  Society,  registered.  F.  G.  Tom- 
lins, Secretary.     Dec.  8, 1854." 

Beyond  this  Laurie  made  no  other  in* 
quiry  as  to  the  validity  of  the  bonds. 

No  application  was  ever  made  by  Brown 
or  Laurie  to  inspect  the  deed  of  settlement 
of  the  society,  either  at  the  office  of  the 
society  or  at  the  General  Registration 
Office  of  Joint-Stock  Companies.  Pooley, 
however,  saw  the  deed  previous  to  taking 
the  debentures,  but  looked  at  it  only  to 
ascertain  the  names  of  the  subscribers,  but 
not  to  ascertain  whether  the  meeting  of 
the  14th  of  May  1851  was  duly  consti- 
tuted for  the  purpose  of  issuing  the  deben- 
tures. It  appeared  that  a  balance-sheet 
had  been  made  out  every  year  for  the  in- 
spection of  the  shareholders  of  the  society, 
except  during  the  year  1855.  The  books 
of  the  society  were  however  balanced  in 
that  year,  and  in  them,  as  so  balanced, 
would  appear  the  account  of  the  above- 
mentioned  transaction  of  the  directors  in 
Westminster  Improvement  bonds. 

The  cause  now  came  on  for  hearing. 

Mr,  Malins  and  Mr,  W,  Z).  Lewis,  for 
the  plaintiff,  contended  that  the  meeting 
of  May  1851  was  not  such  a  meeting  as 
was  required  by  the  deed  of  settlement  to 
sanction  the  increase  of  the  capital  of  the 
society  by  the  issue  of  debentures.  There 
were  not,  as  the  deed  required,  fifty  share* 
holders  at  least  present  at  the  meeting; 
but,  as  shewn  by  the  evidence,  not  more 
than  ten  were  there,  a  number  far  below 
two-thirds  of  the  number  of  shareholders 
then  existing.  The  meeting,  moreover,  in 
passing  a  resolution  to  increase  the  capital 
by  100,000/.,  had  acted  in  excess  of  the 
power  given  by  the  deed  to  a  duly  con- 
stituted extraordinary  general  meeting  of 
increasing  the  capital  by  50,000/.  It  had 
acted  in  excess  of  suoh  power  also  by  giv- 
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ing  its  debentures  to  Pooley  as  the  price 
of  Westminster  Improvement  bonds  at 
par,  such  bonds  being  at  the  time  at  a 
large  discount  in  the  market.  The  deben- 
tures, moreover,  were  not  in  the  form 
required  by  the  deed  of  settlement.  They 
-were  not  sealed  as  the  deed  required  ;  no 
order  for  such  sealing  having  been  signed 
in  conformity  with  the  provisions  of  the 
deed  by  three  directors,  and  countersigned 
by  the  manager  of  the  society.  The  two 
directors  and  the  secretary  who  had  signed 
the  debentures  were  not  the  authorized 
agents  of  the  society  for  issuing  such  de- 
bentures. The  whole  transaction  was  the 
result  of  a  fraudulent  scheme  formed  by 
Bartlett  and  Pooley,  to  palm  the  West- 
minster Improvement  bonds  upon  the 
society  upon  terms  advantageous  to  Pooley. 
This  was  plainly  shewn  by  the  circum- 
stance that  BarUett  had  received  one  of 
the  500/.  Bank  of  England  notes  paid  by 
the  society's  bankers  to  Pooley.  The  de- 
bentures were,  therefore,  void  ab  initio  as 
against  the  shareholders.  That  being  so, 
the  payment  of  interest  upon  them  in  Jan- 
uary and  July  1855  was  insufficient  to 
confirm  the  issue  of  them ;  and  no  report 
of  such  issue  had  ever  been  made  to  and 
confirmed  by  any  subsequent  meeting  of 
shareholders.  Of  the  invalidity  of  the 
debentures  notice  must  be  presumed  as 
against  Pooley,  at  the  time  he  negotiated 
the  transaction  with  Bartlett ;  and  Laurie, 
though  personally  innocent,  could  not 
stand  in  a  better  position  than  Pooley. 
Deriving  title  from  Pooley,  he  was  affected 
by  all  the  equities  to  which  Pooley  was 
subject.  The  recital  in  the  debentures 
affected  every  holder  with  notice  of  what 
was  necessary  for  the  validity  of  the  de- 
bentures, and  ought  to  have  put  Laurie 
upon  inquiry  whether  the  meeting  men- 
tioned in  such  recital  had  been  duly  con- 
vened and  constituted.  As  Laurie  had 
neglected  to  make  such  inquiry,  he  had 
only  himself  to  blame  for  the  loss  which 
he  had  incurred.     They  cited — 

Ridley  v.  the  Plymouth  and  Stonehouse 

Grinding  Company,  2  Exch .  Rep.  7 1 1 ; 

B.C.  17 Law' J.  Rep.  (N.8.)Exch.  252. 
Smith  V.  the  Hull  Plate  Glass  Company^ 

1 1  Com.  B.  Rep.  897 ;  s.  c.  21  Law 

J.  Rep.  (n.s.)  C.P.  106. 
Hill    V.    the  Manchester    Waterworks 

Company^  2  B.  &  Ad.  544. 


Ernest  v.  Nieholls,  6  H.L.  Cas.  401. 
Kirk  V.  Bell,  16  Q.B.  Rep.  290. 
Greenwood's  case,  3  De  Gez,  M.  &  G* 

459 ;   s.  c.  28  Law  J.  Rep.  (n.s.) 

Chanc.  966. 
Mangles  v.  Dixon,  3  H.L.  Cas.  702. 
Lett  V.  Morris,  4  Sim.  607;  s.  c.  1  Law 

J.  Rep.  (n.s.)  Chanc.  17. 
Coles  V.  Jones,  2  Vem.  692. 
Turton  v.  Benson,  Ibid.  764. 
Cator  V.  Burke,  1  Bro.  C.C.  434. 

Mr.  Bacon,  Mr,  Craig  and  Mr.  Loeoek 
Webb,  for  the  defendant  Laurie,  submitted 
that  in  Agar  v.  the  Athenaeum  Life  Assur* 
anee  Society  (I)  judgment  had  been  given 
in  favour  of  a  bond  fide  holder  for  value  of 
debentures  of  the  society,  issued  in  the 
same  form  as  those  above  mentioned,  the 
Court  of  Common  Pleas  holding  that  the 
society  was  bound  by  its  common  seal 
affixed  to  the  debenture ;  and  they  contend- 
ed that  in  the  face  of  that  decision  it  was 
immaterial  whether  the  meeting  which  had 
authorized  the  issue  of  the  debentures  was 
formal  or  informal,  or  what  was  the  con- 
sideration paid,  or  what  the  nature  of  the 
transaction  which  had  given  rise  to  such 
issue.  They  argued  also,  that  after  the 
registration  of  the  transfer  by  their  duly- 
authorized  officer,  and  payment  of  interest 
upon  the  debentures  to  Laurie,  the  society 
were  estopped  from  objecting  to  such  de- 
bentures, on  the  ground  of  their  alleged 
original  invalidity. 

Mr.  De  Gex  appeared  for  the  defendant 
Pooley. 

Mr.  F.  0,  Haynes,  for  the  defendant 
Bartlett. 

Mr.  Malins,  in  reply,  said,  that  in 
Agar*s  case  the  money-consideration  given 
for  the  debentures  had  been  paid  at  the 
office  of  the  society,  and  that  that  circum- 
stance was  sufficient  to  distinguish  that 
case  from  the  present. 

Stuart,  V.C.  said  that,  as  then  advised, 
he  was  of  opinion  that  the  plaintiff  was 
entitled  to  an  injunction  to  restrain  any 
action  at  law.  For  any  relief  beyond  that 
he  could  not  see  any  ground,  and  if  it  was 
asked,  he  should  require  to  hear  counsel 
upon  it. 

(1)  4  Jur.  N.S.  211 ;  8.c.  27  Law  J.  Rep.  (m.s.) 
C.P.  96. 
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Mr,  Maiku  said  his  client  would  be 
Mtif  fied  with  an  order  for  a  perpetual  in- 
junction  in  restraint  of  further  proceedings 
upon  the  debentures. 

Stuabt,  y.C.  said  he  could  not  see 
any  case  for  further  relief  than  that, 
and  having  regard  to  the  extraordinary 
conftict  of  authority  upon  the  question 
hefore  him,  it  was  not  without  great  doubt 
and  difficulty  that  he  had  arrived  at  the 
eonclusion  that  the  plaintiff  was  entitled 
to  any  relief  at  all  as  to  the  debentures  in 
question.  Those  debentures  had  clearly 
not  been  issued  in  a  manner  authorised 
by  any  provision  of  the  deed  of  settlement 
of  the  society,  and  therefore  not  in  a  man- 
ner which  could  make  them  binding  upon 
the  shareholders  as  between  .themselves 
and  the  directors.  The  deed  of  settlement 
required  that  for  such  a  purpose  an  ex- 
traordinary meeting,  attended  by  at  least 
fifty  shareholders,  should  be  called.  But 
the  issue  of  the  debentures  in  question 
had  been  made  pursuant  to  a  resolution 
purporting  to  be  that  of  a  meeting  of 
sbsreholders  held  on  the  16th  of  May  1851, 
only  a  fortnight  after  the  society  had  been 
completely  registered,  and  when  there 
were  not  fifty  but  only  twenty-nine  share- 
holders of  the  society,  and  of  these  twenty- 
nine  several  were  infants,  and  therefore 
incapacitated.  The  society  was  regis- 
tered pursuant  to  the  statute  7  &  8  Vict, 
c.  110.  The  object  of  registration  under 
the  statute  was  to  enable  those  who  dealt 
with  the  society  to  inform  themselves  of 
what  the  powers  of  the  society  enabled 
them  to  do,  of  the  amount  of  the  capital 
of  the  society,  and  of  the  mode  of  dealing 
prescribed  by  the  deed  of  settlement  to  the 
directors  as  necessary  in  order  that  their 
contracts  should  be  binding  upon  the  share- 
holders. In  the  judgment  of  Lord  Wens- 
leydale  in  the  case  of  Ernest  v.  Nickolh^ 
his  Lordship,  after  noticing  the  provisions 
of  the  Registration  Act  and  that  the  act 
required  the  clauses  of  the  deed  of  settle- 
ment to  be  registered  so  that  all  the  world 
might  have  notice  who  were  the  persons 
aathorised  to  bind  the  shareholders,  had 
used  the  following  language :  —  *'  The 
itipulations  of  the  deed  which  restrict  and 
regulate  the  authority  of  the  directors  are 
obligatory  on  those  who    deal  with   the 


company,  and  tiie  directors  can  make  no 
contract  so  as  to  bind  the  whole  body  of 
the  shareholders,  for  whose  protection  the 
rules  are  made,  unless  they  are  strictly 
complied  with.  The  contract  binds  the 
person  making  it,  but  no  one  else."  And 
there  were  other  passages  in  the  report  of 
his  judgment  to  the  same  effect.  If  that 
was  to  be  taken  as  the  law  upon  the  sub- 
ject, no  question  could  arise  upon  the 
present  case,  for  it  was  clear  beyond  argu- 
ment that  the  debentures  were  not  issued 
by  the  directors  in  pursuance  of  a  general 
meeting  and  so  as  to  bind  the  shareholders. 
A  difficulty,  however,  was  occasioned  by 
the  fact,  that  the  Full  Court  of  Appeid 
in  Chancery  had,  in  Greenwood's  ease^ 
taken  a  different  view  of  the  effect  of  the 
Registration  Act  as  applied  to  contracts 
of  directors  alleged  to  be  binding  upon 
shareholders.  In  the  report  of  his  judg- 
ment in  that  case.  Lord  Cranworth  was 
represented  as  saying,  "  It  is  clear  that 
the  liability  to  creditors  is  not  mate- 
rially affected,  and  the  legislature  has  not 
only  not  exempted  the  shareholders  from 
their  ordinary  obligations  as  partners,  but 
has  expressly  enacted  that  they  shall  re- 
main liable,  subject  only  to  a  limitation 
as  to  three  years."  Under  the  embarrass- 
ment occasioned  to  him  by  this  conflict  of 
judicial  authority,  he  (the  Vice  Chancellor) 
considered  himself  bound  to  follow  the 
view  taken  by  the  House  of  Lords,  and 
to  hold  in  the  case  before  him,  that  those 
who  purchased  in  the  market  the  deben- 
tures of  the  society  were  legally  bound  to 
take  every  reasonable  precaution  to  satisfy 
themselves  of  the  validity  of  the  documenta 
which  they  made  the  subject  of  their  pur- 
chase. The  case  of  Agar  v.  the  Athenaeum 
Life  Assurance  Society  had  also  been  re- 
ferred to  as  an  authority  against  the  plain- 
tiffs' case.  There  it  had  been  held,  by  the 
Court  of  Common  Pleas,  that,  as  the  de- 
bentures of  this  society,  issued  in  manner 
above  mentioned,  recited  that  money  had 
been  borrowed,  or  at  all  events  paid,  for 
the  purposes  of  the  society,  and  the  de- 
bentures purported  to  bind  the  society, 
the  official  manager,  as  representing  the 
society,  was  estopped  from  proving  any- 
thing contrary  to  what  was  recited  in  the 
document.  Agar^s  case,  however,  was 
clearly  distinguishable  from  the  present,  to 
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an  extent  which  rendered  it  altogether 
without  weight  as  an  authority  to  influ- 
ence the  Court  in  deciding  upon  the  pre- 
sent case,  for  if  the  persons  of  the  name 
of  Agar  who  advanced  their  money  in  that 
case  and  paid  it  to  the  hankers  of  the 
society  had  heen  the  defendants  in  a  suit 
in  this  court,  constituted  like  the  present, 
the  Court  would  have  heen  bound  to  refuse 
the  official  manager,  as  representing  the 
shareholders  of  the  society,  any  relief, 
until  he  had  restored  to  the  defendant  Agar 
that  money  which  they  had  paid  into  the 
hands  of  the  bankers  of  the  society.  The 
question  to  be  decided  in  the  present  case, 
however,  was,  whether  Mr.  Laurie,  an  in- 
nocent purchaser  of  these  debentures  in 
the  market,  was  to  be  prevented  from 
pursuing  his  legal  remedy,  if  he  had  one, 
upon  these  debentures,  on  the  ground  that 
the  shareholders  of  the  society  had  an 
equity  to  be  relieved  from  any  obligation 
in  respect  of  them.  A  hand  fide  purchaser 
for  value,  no  doubt,  always  appeared  with 
a  strong  case  in  this  court,  but  it  was  clear 
he  could  be  in  no  better  situation  than  the 
person  against  whom  he  made  his  demand, 
when,  as  in  the  present  case,  that  person, 
having  been  deceived  as  well  as  he,  was 
equally  innocent  with  himself.  There  was 
a  feature,  moreover,  in  this  case  which  did 
away  with  much  of  the  difficulty  which 
otherwise  might  have  pressed  upon  the 
mind  of  the  Court.  Mr.  Laurie  unques- 
tionably had  given  value  for  these  deben- 
tures, but,  having  regard  to  the  circum- 
stances under  which  his  purchase  was 
made  of  Brown,  it  appeared  that  Brown 
must  be  viewed  as  the  agent  of  Laurie  in 
the  transaction,  and  that  Brown,  as  re- 
garded the  duty  of  inquiring  into  the  vali- 
dity of  the  debentures,  was  under  a  stricter 
obligation  than  the  ordinary  law  of  notice 
would  have  imposed  upon  Mr.  Laurie 
himself.  From  the  account  of  the  trans- 
action between  Brown  and  Laurie,  as  given 
in  their  answers,  it  nowhere  appeared  that 
Brown  had  made  any  inquiry  whether  these 
debentures  had  been  authorized  by  an  ex- 
traordinary general  meeting  of  the  society 
previously  advertised  and  called  for  the 
purpose,  by  which  means  alone  could  vali- 
dity have  been  given  to  the  debentures. 
It  had  been  said  that  Brown  was  himself 
a  purchaser  of  the  debentures  for  value. 


The  bona  fides  of  his  pnrchase  appeared, 
however,  to  be  open   to  suspicion.     The 
debentures   had   been  issued   to   Pooley,' 
from  whom  Brown  was   alleged  to  have 
purchased  them,  by  the  unauthorized  act 
of  the  directors,  and  they  purported  to  be 
issued  in  consideration  of  money  advanced 
by  Pooley,  when  in  reality  no  money  had 
been  advanced,  but  the  only  consideration 
paid  for  the  debentures  by  Pooley  con- 
sisted of  a  certain  amount  of  Westminster 
bonds,  which  had  turned  out  to  be  worth- 
less. But  it  was  said  that  the  officer  of  the 
society,  at  the  public  office  of  the  society,  had 
received  notice  of  a  transfer  from  Pooley 
to  Brown,  and  subsequently  of  a  transfer 
from  Brown  to  Laurie,  and  that,  as  evi- 
dence of  such  notice,  there  were  affixed  to 
the  certificates  of  transfer  the  seal  of  the 
society  and  the  signature  of  the  secretary, 
whose  name  had  been  also  affixed  to  the  de- 
bentures ;  and  it  was  asked,  how  could  any 
one  be  protected,  if  this  was  not  sufficient 
to  protect  the  right  of  a  purchaser  ?     The 
answer  to  this  was,  that  Mr.  Brown  and 
Mr.  Laurie  and  everyone  dealing  in  the 
debentures  of  this  society,  must  be  taken 
to  have  known  that  they  could  have  only 
been  issued  under  extraordinary  powers. 
Having  that  notice,  they  were  bound  to 
make  inquiries  to  a  reasonable  extent,  to 
satisfy  themselves  that  those  extraordinary 
powers  had  been  duly  exercised.     So  far 
as  appeared  from  the  evidence,  no  sach 
inquiries  had  been  made.     All  that  had 
been  done  was  to  take  the  purchased  de- 
bentures to  the  office  of  the  society  in 
order  that  the  transfer  might  be  registered, 
and  upon  that  the  registration  had  been 
made  by  that  very  officer  whose  name  was 
affixed  to  the  debentures  themselves,  un- 
authorized as  the  issue  of  such  debentures 
had  been  by  the  shareholders.  Under  such 
circumstances,  it  was  impossible  for  the 
Court  to  consider,  in  favour  of  Mr.  Laurie, 
that  these  debentures  were  binding  as  against 
the  shareholders.     There  must,  therefore, 
be  a  decree  to  the  effect  that  the  injunc- 
tion be  made  perpetual,  but  the  decree  to 
be  without  prejudice  to  any  proceeding  that 
the  defendant  Laurie  might  be  advised  to 
take  against  the  directors  who  signed  the 
debentures,  or  against  Mr.  Brown  and  Mr. 
Pooley,  from  whom  he  had  derived  his 
title. 
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Bee  4, 11,  13.— From  the  above  de- 
einon  Mr.  Laurie  appealed. 

Mr*  Molina  and  Mr.  W.  Z).  Lewi*  sup- 
ported the  decree  of  the  Vice  Chancellor, 
relying,  in  addition  to  the  eases  cited  in 
the  court  below,  on*— 

Horton  ▼.  the  Westmifuter  Imf^rovemetU 
Commiuioners,  7  Ezch.  Rep.  780 ; 
8.e.  21  Law  J.  Rep.(N.8.)Exch.  297* 
Brysan  ▼.   the  Warwick   Canal  Com' 
jMiay,  4  De  Gex,  M.  ft  G.  71 1 ;  s.  c. 
23  Law  J.  Rep.  (n.s.)  Chanc.  133. 
The  Royal  British  Bank  y.  Turquand, 
6  El.  &  B.  327 ;  s.  e.  25  Law  J.  Rep. 
(ir.8.)  CtB.  317. 
Mr,  Loeock  Webb  (with  Mr.  Bacon  and 
Mr,  CraMg\  for  the  appellant,  referred  to 
Greenwood's  case,  3  De  Gex,  M.  &  G. 
459 ;    s.  c.  23  Law  J.   Rep.  (n.s.) 
Chanc.  966. 
No  reply  was  called  for. 

LoBD  Jusncs  Kniort  Bruce.— It  is 
trae  that  these  debentures  were  irregularly 
and  improperly  issued ;  it  is  true  that  the 
Westminster  Improvement  bonds  were 
irregularly  and  improperly  received  ;  it  is 
true  that  the  legal  validity  of  the  deben- 
tures is,  at  least,  questionable ;  but  it  is 
alto  true,  as  the  evidence  strikes  my  mind, 
that  the  debentures  were  obtained  by  Mr. 
Pooley  through  the  fraudulent  combination 
between  him  and  Mr.  Bartlett  to^-I  may 
ss  well  use  the  word — cheat  the  company. 
I  am  not  sure  that  I  should  not  come  to 
that  conclusion  independently  of  the  tracing 
of  the  500/.  note.  The  tracing  of  the 
500/.  note  into  the  private  account  of  Mr. 
Bartlett,  at  his  bankers*,  on  the  very 
day  in  which  it  was  paid  by  the  cheque 
drawn  ou  the  company's  funds  by  Hopkin- 
Bon,  puts  an  end  to  all  possibility  of  doubt* 
In  my  opinion,  it  was  a  most  wicked  trans- 
action ;  and,  therefore,  if  Mr.  Pooley  were 
alone  concerned  in  this,  no  question  could 
arise  for  a  moment.  Mr.  Laurie  appears 
to  have  bought  the  debentures  innocently, 
but  very  imprudently,  and  I  dare  say  in 
the  belief  that  they  were  good  security, 
and  without  any  notice  to  him  of  anything 
whatever  to  the  contrary.  Unfortunately, 
he  has  bought  what  the  English  law  calls 
*'  a  chose  in  action,"  and  it  is  too  clearly 
settled  to  admit  of  question  or  argument 
that  a  person  buying  a  chose  in  action, 


which  can  only  be  put  in  suit  in  the  name 
of  the  original  holder  from  whom  he  buys, 
must  abide  the  case  of  the  person  from 
whom  he  buys,  in  whose  name  it  is  put  in 
suit  at  law.     Of  course,  there  may  be 
instances  of  exception, arising  from  conduct 
on  the  part  of  the  alleged  debtor,  and  if  in 
the  present  case  inquiries  had  been  made 
in  the  proper  quarter,  before  Mr.  Laurie's 
money  had  been  paid,  it  is  possible  he 
might  have  stood  in  a  better  position ;  he 
pays  his  money  first  and  then  does  not 
inquire,  but  applies  to  have  his  assignment 
registered  at  the  office  of  the  company,  and 
it  is  registered,  and  he  then  receives  a 
dividend  or  two.   Of  course,  these  acts  did 
not  induce  him  to  part  with  his  money, 
for  he  had  done  so  before ;  and  these  acts 
of  confirmation  on  the  part  of  the  company 
amount  to   nothing,   for  they  were  acts 
done  under  the  same  influence  and  direction 
as  the  other  acts  were  done,  and  without 
any  knowledge  of  the  real  circumstances 
of  the  case  on  the  part  of  those  who  alone 
are  affected  by  it,  and  therefore  the  right 
to  relief  is  clear.     If  the  Court  were  not 
to  interfere,  recovery  might  be  had  in  the 
name  of  Mr.  Pooley  upon  these  deben- 
tures,  when  they  are  affected  by  fraud. 
It  is  said,  and  perhaps  accurately,  that 
this  is  one  of  those  frauds  which  might  be 
tried  at  law  ;  especially  it  might  be  tried 
at  law  now,  when  equitable  defences  are 
allowed,  but  it  is  neither  the  habit  nor  the 
duty  of  this  Court  upon  questions  as  to 
which  it  exercises  an  original  jurisdiction, 
to  abandon  or  delegate  the  exercise  of  that 
jurisdiction  in  eases  where  the  facts  require 
it,  it  being  a  jurisdiction  which  it  is  as 
competent  to  exercise  in  general,  and  cer- 
tainly in  cases  of  this  description,  as  any 
other   Court  or    tribunal.      The   decree, 
therefore,   appears  to  me  to  be   plainly 
right,  subject  to  these  observations— one 
almost  merely  a  point  of  form— namely, 
the  question  whether  the  latter  part  of 
the  injunction  does  not  in  words  go  too 
far.     The  second  remark  is,  that  it  may 
be   possibly    right   to   direct  an  inquiry 
whether  the  company  had   received  any 
benefit   from  the  Westminster   Improve- 
ment   bonds.      It    is    not    likely,     but 
perhaps  it  would    be   too  much  to   say 
it  would  be  impossible.    The  third  observ- 
ation relates  to  Mr.  Pooley's  costs.    I  do 
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not  understand  why  be  was  not  ordered  to 
pay  the  costs ;  and  speaking  for  myself 
alone,  I  am  disposed  to  give  the  costs 
against  him,  if,  as  the  matter  stands,  the 
course  of  the  Court  allows  it. 

Lord  Justice  Turner.— This  case  has 
appeared  to  me  to  be  one  of  considerable 
hardship  upon  the  part  of  Mr.  Laurie:  I 
have,  therefore,  given  great  attention  to 
the  arguments  which  have  been  adduced 
on  his  behalf,  and  have  thought  it  right  to 
look  into  all  the  evidence  which  has  been 
laid  before  the  Court  in  the  cause.  In  the 
result  I  really  feel  no  doubt  that  the  decree 
in  this  case,  so  far  as  it  goes,  is  perfectly 
right.  It  appears  that  these  debentures 
have  been  held  valid  at  law,  Mr.  Agar, 
who  advanced  4,000/.  upon  the  deben- 
tures, having  recovered  upon  them  in  a 
court  of  law :  and  if  the  case  now  before  us 
was  in  my  judgment  to  be  determined 
upon  the  validity  or  invalidity  of  these 
debentures  at  law,  I  certainly  should  have 
required  further  time  to  consider  the  case, 
with  reference  to  what  fell  from  the  Court 
of  Queen's  Bench  in  the  case  of  The  Royal 
British  Bank  v.  Turquand,  and  what  fell 
from  one  of  the  learned  Lords  in  the 
House  of  Lords  in  the  case  of  Ernest  v. 
Nicholls,  where  there  may,  primd  facie, 
appear  to  be  some  difference  between  the 
expressions  which  fell  from  the  Judges  in 
those  two  cases.  In  my  opinion,  it  is  un- 
necessary to  decide  any  question  upon  the 
validity  or  invalidity  of  these  debentures 
in  their  original  creation.  This  case  seems 
to  me  to  depend  upon  the  question  of  the 
fraudulent  issue,  and  not  of  the  fraudulent 
creation,  of  the  debentures,  because  it  is 
plain  that  though  these  debentures  may 
have  been  well  created,  they  may  have 
been  fraudulently  issued.  Now,  in  that 
view  of  the  case,  the  transaction  in  ques- 
tion stands  thus :  Mr.  Pooley  having  some 
Westminster  Improvement  bonds,  the  di- 
rectors of  this  company  agreed  to  pay  him 
4,500/.  in  cash,  which  was  the  full  amount 
of  the  cash  or  nearly  the  amount  of  the 
whole  cash  which  the  company  had  at  that 
time  at  their  bankers,  to  give  him  a  sum  of 
8,500/.  secured,  with  interest  at  5/.  per 
cent.,  by  the  debentures  of  the  company, 
payable  in  the  year  J  858  ;  and  to  give  him 
also  2,000  shares  in  the  company,  as 
paid-up  shares,  upon  which  1/.  per  share 


was  to  be  taken  to  have  been  paid  up.  And 
it  is  an  undoubted  fact  that  these  Westmin- 
ster bonds  were,  at  that  time,  of  the  value  of 
8,000/.  only.  Therefore  there  is  a  payment 
of  4,500/.  in  cash,  a  debt  of  3,500/.  created 
against  the  company,  and  2,000  shares 
in  the  company,  allotted  to  Mr.  Pooley 
for  property  of  the  value  of  8,000/.  only. 
Now  it  is  said  that  these  2,000  shares 
were  worth  nothing.  That  they  are  worth 
nothing  now  is  pretty  plain,  because  what 
follows  upon  them  is  liability  and  not  pro- 
fit ;  but  what  was  the  value  of  these  2,000 
shares  at  the  time,  to  be  issued  to  other 
independent  persons  who  might  have  taken, 
or  thought  it  right  to  take,  shares  in  the 
company  at  that  time  there  is  nothing 
whatever  to  shew;  and  it  cannot,  I  think, 
be  assumed  that  there  was  no  value  in 
these  2,000  shares  when  Pooley  agreed  to 
accept  them  in  consideration  of  the  transfer 
made  by  him  of  the  Westminster  Im- 
provement bonds.  Now  it  is  said,  how- 
ever, that  this  was  a  transaction  within  the 
powers  of  the  directors,  which  are  given 
them  by  the  deed  of  constitution  of  this 
company,  and  two  clauses  in  that  deed 
are  particularly  referred  to  as  having  given 
the  directors  power  to  enter  into  this  par- 
ticular transaction,  the  first  of  those  clauses 
being,  I  think,  the  2nd  clause,  and  th^ 
other  the  d5th.  By  the  2nd  clause  of 
the  deed,  powers  are  given  to  the  company 
in  these  terms :  '*  That  the  business  of  the 
society  shall  be  to  make  and  effect  all  or 
any  assurances  on  lives  or  survivorships, 
or  any  contingencies  relating  to  or  con- 
nected with  lives  or  survivorships  whieh 
may  be  effected  according  to  law,  and  also 
to  grant,  purchase,  sell  and  re-sell,  endow* 
ments  or  annuities  either  for  lives  or  for 
years,  or  on  survivorships,  and  either 
immediate  or  deferred,  reversionary  or 
contingent,  and  also  life,  reversionary  and 
other  personal  estates  and  interests,  and  to 
advance  money  by  way  of  loan  on  personal 
security,  and  generally  to  carry  on  the 
business  of  life  assurance,  and  of  an  an- 
nuity, loan  and  reversionary  interest 
society  in  all  their  respective  branches  and 
departments,  or  in  such  of  the  said  branches 
or  departments,  to  carry  on  such  business 
respectively.'*  And  it  is  argued,  that  upon 
the  words  "  to  purchase,  sell  and  re-sell 
life,  reversionary  and  other  personal  estates 
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and  interests,"  power  was  given  to  this 
company  to  deal  in  the  purchase  of  West- 
minster Improvement  bonds.     It  is  quite 
plain  to  me  that  the  true  meaning  of  those 
wordsy  *'  or  other  personal  estates  and  in- 
terests/' must  be  controuled  by  the  general 
words  which  follow,  "  to  advance  money 
by  way  of  loan  on  personal  security,  and 
generally  to  carry  on  the  business  of  life 
assurance  and  of  an  annuity,  endowment, 
loan  and   reversionary  interest   society,*' 
within  which  business  will  not  fall  any 
dealings    in   Westminster     Improvement 
bonds,  or  other  personal  estates  and  in- 
terests.    Unless  that  construction  be  put 
upon  the  deed,  it  does  not  seem  to  me  that 
there  is  any  limit  to  the  powers  which  it 
is  said    this  clause   would  give    to    the 
company.     They  might  carry  on  business 
according  to  the  argument  in  any  species 
of  dealings  in  chattels  which  coiUd  possi- 
bly be   conceived   to  exist.     It  is  quite 
plsm,  I  think,  that  that  was  not  the  true 
construction  of  the  deed.     Then,  the  d5th 
clause  is  in  these  terms :  "  That  the  direc- 
tors also  shall  have  full  power  and  autho- 
rity, on  behalf  of  the  society,  to  receive 
and  (with  the  consent  of  an  extraordinary 
general  meeting  in  the  manner  hereinbefore 
provided)    to    borrow    on    mortgage,   or 
otherwise,  and  also  (at  their  own  absolute 
discretion),  and  in   the   usual   and   ordi- 
nary course  of  the  business  of  the  society, 
to  invest,  lay  out,  or  advance  at  interest 
on  government  securities,  or  on  such  per- 
sonal or  other  security  as  they  shall  think 
fit  and  advantageous,  and  they  lawfully 
may,  such  monies,  or  such  parts  of  the 
monies  and  funds  of  the  said  society   as 
tliey  shall  think  expedient."     And  it  is 
•aid  that  this  gives  them  a  general  power 
to  borrow  money  upon  any  security.    But 
luppoBe  it  to  do  so,  is  this  a  transaction  of 
borrowing   money  ?      The   only  possible 
way  in  which  it  can  be  treated  as  a  trans- 
iction  of  borrowing  money  is,  that  there 
wu  a  borrowing  of  3,500/.  from  Pooley 
upon  the  debentures.     And  that  is  not  the 
real  nature  of  this  transaction.     The  real 
nature  of  this  transaction  was  a  purchase 
from  Pooley,  by  means  of  the  debentures, 
of  the  Westminster  Improvement  bonds. 
There  was  no  other  borrowing  of  money 
w  connected  with  that  purchase.  1 1  was  not 
the  case  of  a  loan  of  money  upon  security. 
Niw  Sbbus,  XXYXIL^Chavc. 


Well,  then,  was  it  the  case  of  an  invest- 
ment within  the  meaning  of  the  latter  part 
of  the  clause — "To  invest,  lay  out,  or 
advance  at  interest  on  government  secu- 
rities, or  on  such  personal  or  other  security 
as  they  shall  think  fit  and  advantageous, 
and  they  lawfully  may,  such  monies  and 
such  parts  of  the  monies  and  funds  of  the 
said  society  as  they  shall  think  expe- 
dient"? Plainly  it  was  not  an  investment 
of  the  monies  of  the  company,  for  the 
company  had  not  monies  which  were  re- 
quired to  be  invested.  It  was  a  trans- 
action of  purchase,  and  not  of  investment; 
it  was  a  transaction  of  purchase,  and  not 
of  loan  :  and  therefore  it  in  no  way  falls 
within  the  provisions  of  the  clauses  either 
of  the  2nd  or  the  35th  sections  of  the  deed. 
Now  it  is  said,  again,  that  if  it  was  in  the 
power  of  the  directors,  the  mere  circum- 
stance that  the  directors  made  a  bad  bar- 
gain in  making  a  purchase  of  these  West- 
minster Improvement  bonds  would  not 
avoid  it,  and  I  agree  that  this  is  so ;  at  least, 
I  think  that  because  of  the  mere  fact  of 
the  directors  of  the  company  having  power 
to  purchase  property,  and  making  a  bad 
investment  of  the  property,  it  could  not 
afterwards  probably  be  said,  on  the  part 
of  the  shareholders  of  the  company,  that 
because  that  investment  turned  out  to  be 
bad,  therefore  the  shareholders  were  en- 
titled to  impeach  the  transaction.  But, 
still,  the  whole  question  results  in  this : 
was  there  or  was  there  not  a  power  to  do 
what  was  proposed  to  be  done  ?  If  it 
appears  that  these  clauses  do  not  apply, 
the  whole  argument  on  that  point  falls  to 
the  ground,  and  I  think,  therefore,  that 
this  was  not  a  transaction  within  the  power 
of  the  directors  of  the  company.  That, 
however,  might  not  perhaps  be  sufficient 
to  decide  the  case,  because  if  not  within 
the  power  of  the  directors,  still,  if  the  act 
done  were  merely  one  which  would  be  pre- 
judicial as  between  the  directors  and  the 
shareholders,  it  may  well  be  that  that  is  a 
transaction  which  may  stand  as  to  strangers, 
following  the  decision  of  The  Royal  British 
Bank  v.  Turquand,  but  it  cannot  stand  as 
to  strangers  if  it  was  a  fraud  upon  the 
shareholders  of  the  company.  And  we 
must  consider,  therefore,  whether  there 
was  or  was  not  in  this  case  any  fraud  in- 
tended or  practised  upon  the  shareholders 
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of  the  company.  And  what  are  the  facts  ? 
Why,  that  of  this  4,500/.,  which  was  paid 
by  the  directors  of  the  company  for  the 
purchase  of  those  Westminster  Improve- 
ment bonds  on  the  16th  of  July  1854| 
500/.  in  the  identical  notes  in  which  the 
money  is  paid  is  traced  to  the  chairman  of 
the  company  on  the  very  day  on  which  the 
payment  is  made  by  the  company.  Now, 
it  is  impossible,  I  think,  for  any  man  to 
conceive  that  there  was  not  a  fraud  prac- 
tised by  these  directors  upon  the  company; 
and  it  seems  to  me,  therefore,  that  within 
both  the  principles  of  the  case  of  The  Royal 
British  Bank  v.  Turquand,  and  the  more 
extended  principles  (if  they  were  intended 
to  be  more  extended)  of  the  case  of  Ernest 
V.  Nicholls,  it  is  impossible  that  this  trans- 
action can  stand  either  at  law  or  in 
equity.  Mr.  Bartlett  has  put  in  an  an- 
swer to  the  amended  bill,  in  which  he 
says  that  the  transaction  of  the  loan  was  a 
separate  and  distinct  transaction ;  but  I 
asked  in  the  course  of  the  argument,— -and 
I  heard  no  answer  to  the  question, — Is  it 
to  be  believed,  or  can  any  man  reasonably 
be  called  upon  to  believe,  that  Mr.  Pooley 
would  have  made  that  loan  to  Mr.  Bart- 
lett of  the  sum  of  500/.,  unless  Mr.  Pooley 
had  been  intended  to  receive,  and  as  part 
of  the  same  transaction  was  to  lend  Mr. 
Bartlett  500/.  for  the  accommodation  of 
Mr.  Bartlett  ?  and  if  that  was  the  transac- 
tion, beyond  all  question  it  was  a  fraud, 
and  a  gross  fraud,  upon  the  company.  The 
transaction  of  the  loan  may  be  distinct  in 
form,  but  certainly  it  cannot,  in  my  judg- 
ment, with  the  evidence  before  us,  be 
taken  as  distinct  in  substance.  Well,  then, 
the  question  resolves  itself  into  this,  whe- 
ther, if  the  transaction  was  fraudulent  as 
between  Pooley  and  the  company,  Mr. 
Laurie  can  be  in  any  better  position  ? 
Now,  primd  facie,  he  certainly  cannot  be 
so,  because  I  take  no  principle  to  be  better 
settled  than  the  ordinary  principle  of  this 
Court,  that  the  assignee  of  a  chose  in  action 
must  take,  subject  to  all  the  equities  which 
affect  the  assignor.  Mr.  Craig  has  attempted 
to  draw  a  distinction  between  those  cases, 
and  says  that  it  depends,  in  a  court  of 
equity,  on  the  question  whether  inquiry 
has  been  made  or  ought  to  have  been  made 
or  not.  I  cannot  find  any  authority  in 
which  any  such  principle  has  been  laid 


down.  The  principle  has  been  universally 
recognized,  and  if  we  were  to  break  in 
upon  it  now,  nobody  could  see  the  mischief 
which  would  be  done  by  breaking  in  upon 
the  settled  law ;  and  the  principle  is 
founded  upon  very  good  ground,  for  other- 
wise, it  would  be  competent,  in  any  case 
of  fraud,  for  a  man,  by  fraud,  to  obtain  a 
legal  right,  and  having  obtained  a  legal 
right,  to  assign  it  in  equity,  which  he  may 
well  do  to  a  person  who  has  no  know- 
ledge of  the  fraud,  and  then  to  say,  *'  Now 
that  third  person  may  bring  an  action  in 
the  name  of  the  original  obligee,  and 
bringing  that  action  in  the  name  of  the 
original  obligee,  a  Court  of  equily  ought 
not  to  restrain  the  action.  Thereby,  of 
course,  the  original  person  who  has  been 
defrauded  would  be  made  subject  to  that 
liability,  which  had  been  imposed  upon 
him  by  reason  of  the  fraud."  That  is  a 
principle  which  I  think  would  be  very 
difficult  to  maintain.  Now,  no  doubt, 
notwithstanding  the  rule  may  be  that  the 
assignee  should  take,  subject  to  the  equi- 
ties which  attach  upon  the  assignor,  parties 
may  have  so  dealt  as  to  have  created  equi- 
ties against  themselves,  and  to  prevent  the 
rule  from  applying  in  this  court  of  the 
equities  which  attach  upon  the  assignor 
being  binding  upon  the  assigne'e.  There 
may  have  been  such  dealings  between  the 
assignee  and  the  original  party  liable  as 
may  render  him  liable  to  the  assignee, 
though  he  would  not  have  been  liable  to 
the  assignor.  And  it  is  in  that  view  that 
I  have  to  consider  the  question,  whether 
the  circumstance  of  this  assignment  of 
these  debentures  having  been  registered, 
or  of  the  dividend  having  been  paid  upon 
the  debentures,  can  have  any  operation  as 
against  the  shareholders  of  the  company  : 
for,  undoubtedly,  if  these  shareholders  had 
stood  by  and  said,  '*  We  recognize  that 
transaction,'*  at  the  time  when  the  assign- 
ment was  made;  or  if  they  had  said,  "  We 
paid  a  dividend,  knowing  the  fraud  which 
has  been  committed  against  the  company, 
we,  nevertheless,  think  it  better  for  the 
company  to  submit  to  that  demand";  if 
there  were  a  universal  acknowledgment  on 
the  part  of  the  shareholders  that  it  was 
right  and  better  for  the  interests  of  the 
company  to  submit  to  the  demand  than  to 
resist  it,  then,  indeed,  these  shareholders 
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may  have  created  an  equity  against  them- 
aelves  which  wonld   prevent  them   from 
availing  themselves  of  the  ordinary  rule  of 
the  Court,  that  an  assignee  is  to  be  bound 
by  the  equity  against  the  assignor.     But 
let  us  consider  these  questions  separately. 
Take  the  case  of  registration.     What  more 
is  there  in  the  registration  than  an  entry 
made  by  the  officers  of  the  company  of  the 
fact  of  the  debt  having  been  transferred  ? 
That  entry  is,  under  the  controul  of  the 
directors,  made  by  the  officers  of  the  com- 
pany in  the  books  of  the  company,  acces- 
nble,  no  doubt,  to  the  shareholders,  but 
never  communicated  to  the  shareholders, 
not  the  subject  of  any  report  or  of  any 
reeognidon  by  the  shareholders  at  large. 
It  is  a  case,  therefore,  in  which  the  entry 
of  the  transfer  could  be  no  more  binding 
upon  the   shareholden   of  the   company 
than  the  entry  of  the  debentures  them- 
selves.    And  if  the  shareholders  could  not 
he  bound  by  the  entry  made  by  the  direc- 
tors, or  under  the  order  of  the  directors, 
in  the  books  of  the  company,  of  the  deben- 
tves  themselves,  neither,  as  I  conceive,  can 
they  be  bound  by  the  entry  of  the  assign- 
ment of  the  debentures  in  those  books. 
The  directors,  if  they  do  not  appear  to 
hind  the  company  by  granting  the  deben- 
tures, could  not  have  power  to  bind  them 
limply  by   entering   those  debentures  in 
the  books  of  the  company.     Then,  as  to 
the  payment  of  the  dividends.     It  struck 
me  at  first  that,  possibly,  some  such  case 
u  this  might  have  arisen  upon  the  pay- 
ment of  the  dividends,  that  the  payments 
of  these  dividends  might  have  been  re- 
ported to  the  shareholders  and  affirmed  by 
s  general  meeting ;  and  I  do  not  mean  to 
lay  one  word  as  to  what  the  effect  of  that 
would  have  been  if  it  had  appeared  in  the 
report  of  the  directors  that  there  had  been 
s  borrowing  of  money,  and  that  interest 
had  been  paid  upon  the  money  so  bor- 
rowed.  I  leave  that  question  entirely  open . 
I  believe  there  are  decisions  upon  it,  but  I 
am  not  at  the  present  moment  aware  what 
those  decisions  may  be.    But,  in  this  case, 
it  is  plain  that  these  payments  of  interest 
on  these  debentures  were  never  entered  in 
any  report  which  was  made  by  the  directors 
of  this  company,  and  were  never,  in  any 
way,  communicated  to  the  shareholders  of 
the  company,  for,   upon  examining  the 


evidence  of  Mr.  Whitehead,  this  transac- 
tion taking  place  in  July,  it  is  to  be  col- 
lected that  the  report  was  made  up  for  the 
year  1854  only  down  to  the  period  antece- 
dent to  July  1854,  and  that  the  transac- 
tions of  1854,  as  to  those  debentures, 
would  be  entered  in  the  accounts  of  the 
company  for  the  year  1855.  There  is  no 
report  made  by  the  directors  in  that  year. 
Then,  how  does  the  case  stand  ?  Simply 
thus— -that  the  trustees  (for  these  directors 
must  be  considered  in  the  character  of 
trustees) have  improperly  borrowed  money, 
and  have  improperly  paid  interest  upon 
the  money  so  borrowed,  without  the  know- 
ledge of  those  for  whom  they  were  trustees. 
If  the  eestuis  que  trust  could  not  be  bound 
by  the  original  loan,  neither  could  they  be 
bound  by  the  payment  of  the  interest  upon 
the  money  so  borrowed.  I  think,  there- 
fore, the  decree  is  right,  subject  to  the 
question  which  my  learned  Brother  has 
suggested,  if  it  is  desired  to  say  anything 
upon  it.  There  is  a  little  difficulty  about 
it. 

Mr.  Malins  (on  the  question  suggested 
by  Lord  Justice  Knight  Bruce,  whether 
the  plaintiff  should  have  the  costs  of  the 
suit  against  Mr.  Pooley,)  contended  that, 
as  the  whole  matter  was  before  the  Court 
of  appeal  on  a  re-hearing,  Mr.  Pooley 
ought  to  come  forward  to  protect  his  own 
interests. 

Lord  Justice  I'crner.— The  plaintiff 
himself  does  not  appeal.  It  is  true  that 
the  appeal  of  one  defendant  opens  the 
whole  case  as  to  that  defendant,  but  I  am 
not  sure  that  it  opens  it  as  to  the  other  de- 
fendants, so  as  to  subject  them  to  costs.  If 
that  were  so,  it  would  lead  to  this  conse- 
quence, that  at  every  appeal  all  the  par- 
ties must  appear. 

Lord  Justice  Knight  Bruce. — Speak- 
ing in  the  name  of  justice,  I  should  like  to 
decide  so  about  the  costs.  My  mind  has 
a  singular  proclivity  towards  it,  but  I  am 
afraid  it  can  hardly  be  done. 

The  deposit  was  ordered  to  be  paid  to 
the  plaintiff,  but  no  costs  of  the  appeal 
were  given  against  the  appellant. 
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KiNDERSLET,  V.C. 

Nov.  23. 


FAULKNER  V,  THE 
EQUITABLE  REVER- 
SIONARY INTEREST 
SOCIETY. 


Mortgagor  and  Mortgagee — Particulars 
of  Sale — Depreciatory  Condition, 

A  testator  directed  his  estates  to  be  sold, 
and  after  the  decease  of  his  wife  gave 
14,000/.  out  of  the  proceeds  to  different 
legatees,  including  8,000/.  to  he  divided 
between  his  four  nephews,  or  such  of  them 
as  should  be  living  at  the  decease  of  his 
wife,  but  if  the  fund  should  not  amount  to 
14,000/.,  then  all  the  legacies  were  to  be 
reduced  pari  passu.  The  four  nephews 
mortgaged  their  interest  in  the  8,000/.,  with 
a  power  to  the  mortgagees  to  sell  upon  non^ 
payment  of  the  money,  subject  to  such  special 
conditions  as  they  should  think  proper. 
The  money  not  being  paid,  the  mortgagees 
sold  the  property  by  auction,  as  a  sum  pay^ 
able  out  of  the  residue,  but  without  stating 
that  it  was  liable  to  abatement,  and  one  of 
the  conditions  of  sale  was  that  if  the  vendors 
should  be  unwilling  or  unable  to  satisfy  any 
requisitions  made  by  the  purchaser,  they 
should  be  at  liberty  to  rescind  the  sale  :•— 
Held,  that  this  condition  was  not  deprecia' 
tory  ;  thai  the  mortgagees  were  justified  in 
selling  under  such  a  restriction ;  and  that 
the  omission  to  state  in  the  particulars  that 
the  8,000/.  was  subject  to  abatement  was 
not  a  mis-statement  calculated  to  mislead 
the  purchaser, 

James  Reade,  by  his  will,  dated  the  10th 
of  August  1844,  after  certain  specific 
bequests  to  his  wife,  gave,  devised  and 
bequeathed  all  his  freehold,  copyhold  and 
leasehold  estates  (except  the  leasehold 
house  thereinbefore  bequeathed  to  his  wife), 
and  all  personal  estate  and  effects  not 
thereby  or  otherwise  disposed  of,  unto 
Thomas  Dixon,  Henry  Blanchard  and 
William  Reade,  their  heirs,  executors,  ad- 
ministrators and  assigns  respectively,  upon 
trust  to  sell  or  otherwise  convert  into 
money  his  real  and  personal  estates  and 
effects,  as  they  should  think  most  advan- 
tageous, and  upon  trust  that  his  trustees 
should,  in  the  first  place,  pay  or  discharge 
all  his  debts,  &c.,  and  should  invest  all 
which  should  remain  of  the  said  monies, 
after  satisfying  the  purposes  aforesaid,  in 


their  names,  and  should,  subject  to  an 
annuity  to  the  testator*s  brother,  John 
Reade,  during  his  life,  pay  the  dividends, 
interest  and  annual  produce  of  the  said 
trust  funds,  or  permit  the  same  to  be  re- 
ceived by  his  said  wife  and  her  assigns 
during  her  life,  and  should  after  her  decease 
(subject  to  the  payment  of  another  annuity 
to  his  nephew,  Richard  Reade,  for  his 
life,  but  which  annuity  never  took  effect 
by  reason  of  the  death  of  Richard  Reade  in 
the  testator's  lifetime),  by  sale  or  other 
conversion  into  money  of  a  sufiUcient  part 
of  the  said  stocks,  funds  or  securities,  levy 
and  raise  the  sum  of  14,000/.^  and  stand 
possessed  thereof  upon  trust  as  to  8,000/. 
part  thereof,  for  and  to  be  equally  divided 
between  his  four  nephews,  George  Reade, 
William  Reade,  Redmond  Reade  and  James 
Reade,  the  sons  of  his  brother  Redmond 
Reade,  or  such  of  them  as  should  be  living 
at  the  decease  of  his  said  wife  ;  and  as  to 
three  several  further  sums  of  2,000/.,  far- 
ther part  of  the  said  14,000/.,  in  trust  for 
certain  other  nephews  of  the  said  testator; 
and  the  said  will  contained  a  declaration 
that  if  the  residuary  trust  fund  should  not 
be  sufficient  to  satisfy  the  whole  of  the  said 
sum  of  14,000/.,  the  said  sums  of  8,000/., 
2,000/.,  2,000/.  and  2,000/.  should  abate 
pari  passu;  and  subject  to  raising  the 
before-mentioned  sums,  the  testator  be- 
queathed his  residuary  estate  in  trust  for  all 
his  nephews  and  nieces  (except  two  therein 
named)  who  should  be  living  at  the  death 
of  his  wife  ;  and  the  testator  thereby  de- 
clared that  in  case  all  his  said  four  nephews, 
the  sons  of  his  late  brother  Redmond, 
should  die  in  the  lifetime  of  his  wife,  the 
said  sum  of  8,000/.,  the  trusts  whereof  for 
the  benefit  of  the  said  four  nephews  were 
thereinbefore  declared,  should  not  be  rais- 
ed, but  should  be  merged  in  his  residuary 
estate. 

The  testator  died  on  the  5th  of  Novem- 
ber 1852. 

On  the  8th  of  June  1853  a  policy  of 
assurance  was  effected  by  the  said  four 
nephews  of  the  testator,  George  Reade, 
William  Reade,  Redmond  Reade  and 
James  Reade,  for  the  sum  of  6,000/.,  pay- 
able to  the  longest  of  the  lives  of  them, 
against  the  life  of  Arabella  Phillis  Reade, 
the  testator's  wife,  and  it  was  declared  by 
the  policy  that  if  all  the  four  nephews 
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ihould  die  in  the  lifetime  of  the  said  A.  P. 
Reade,  and  the  policy  should  then  remain 
is  farce,  the  directors  of  the  assurance  com- 
piaythoald  pay  to  the  said  William  Reade, 
hii  executors,  administrators  or  assigns, 
whhm  three  months  after  proof  of  the 
dettfai  of  all  of  them»  the  sum  of  6,000/. 

By  an  indenture  of  mortgage,  dated  the 
8th  of  Jane  1 853,  in   consideration  of  the 
nm  of  5,400/.,    the   said  George  Reade, 
WtUiam    Reade,     Redmond    Reade    and 
JtmetReade,  assigned  and  transferred  unto 
Fnncii  Faulkner    and  F.  Faulkner,  their 
executors,    administrators     and     assigns, 
among  other  thinf^,  all  and  every  the  share 
and  shares,  as  well  original  as  accruing,  to 
wliich  they  were  or  should  become  entitled 
under  the  will  of  the  said  James  Reade, 
tbe  testator,  in  the  principal  sum  of  8,000/., 
part  of  the  14,000/.  therein  mentioned,  and 
ofandinthe  stocks,  funds  and  securities, 
n|K)n  which  the  same  should  from  time  to  time 
be  invested,  and  of  and  in  the  dividends, 
interest  and  annual  produce  thereafter  to 
aecme  due  in  respect  of  the  same  shares  or 
any  of  them,  or  any  part  thereof,  and  also 
the  said  policy  of  assurance,  No.  3,503  in 
the  books  of  the  Metropolitan  Life  Assur- 
ance Company,  together  with  the  said  sum 
of  6,000/.,  and  all  principal  and  other  sums 
of  money  which  should  become  due  or  reco- 
Terable  upon  the  said  policy,  either  by  way 
of  bonus  or  otherwise;  to  hold  the  same  un- 
to the  said  Francis  Faulkner  and  Frederick 
Faulkner,  their  executors,  administrators 
tnd  assigns,  subject  to  a  proviso  for  re- 
demption and  re-assignment  therein  ex- 
pressed, on  payment  of  the  sum  of  5,400/., 
with  interest  at  5/.  per  cent,  per  annum. 
And  the   said  6.  Reade,  W.  Reade,  R. 
Reade  and  J.  Reade,  for  themselves,  their 
heirs,  executors  and  administrators,  jointly 
and  seYerally  covenanted  to  pay  the  said 
turn  of  5,400/.,    together    with    interest 
tt  the  rate  aforesaid,   in  manner  therein 
mentioned.     And  the  said  indenture  also 
contained  the   following  clauses:   "  Pro- 
nded  also,  and  it  is  hereby  agreed  and 
declared  between   and  by  the  parties  to 
these  presents,    that   if  default   shall  be 
nade  in   payment  of    the   said   sum   of 
^>400/.,  or   the   interest  thereof,   or   any 
ptrt  thereof  respectively,  contrary  to  the 
proviso  or  agreement  for  payment  of  the 
■une,  then  and  in  sudi  case  it  shall  be  law- 


ful for  the  said  Francis  Faulkner  and 
Frederick  Faulkner,  their  executors,  ad- 
ministrators or  assigns,  at  any  time  or  times 
thereafter,  absolutely  to  sell  and  dispose 
of  the  same  parts  or  shares,  principal  and 
other  sums  of  money,  dividends,  interest, 
policy  and  premises,  or  any  part  thereof, 
either  together  or  in  lots,  and  either  by 
public  auction  or  private  contract,  to  any 
person  or  persons  who  shall  be  willing  to 
become  the  purchaser  or  purchasers  of  the 
same,  or  any  part  thereof  respectively,  for 
the  best  price  or  prices  in  money  that  can 
be  reasonably  obtained  for  the  same,  and 
subject  to  such  special  or  other  conditions 
of  sale  as  the  said  Francis  Faulkner  and 
Frederick  Faulkner,  their  executors,  ad- 
ministrators or  assigns,  shall  think  proper, 
with  full  power  to  buy  in  the  same  or  any 
of  them,  at  such  public  auction  or  auctions, 
without  being  answerable  for  any  loss, 
expense  or  diminution  in  price  conse- 
quent thereon,  and  to  rescind  the  con- 
tract or  contracts  for  sale  thereof,  and  to 
re-sell  the  same  from  time  to  time  ;  and 
for  the  purpose  of  effecting  such  sale  or 
sales,  disposition  or  dispositions,  to  enter 
into,  make  and  execute  all  such  contracts, 
agreements,  acts,  deeds,  conveyances,  as- 
signments, surrenders  and  assurances  as 
they,  the  said  Francis  Faulkner  and  Frede- 
rick Faulkner,  their  executors,  administra- 
tors or  assigns,  shall  think  proper.  And  it 
is  hereby  agreed  and  declared,  that  all  con- 
tracts, agreements,  acts,  deeds,  conveyances, 
assignments,  surrenders  and  assurances 
which  shall  or  may  be  entered  into,  made 
and  executed,  either  with  or  w^ithout  the 
concurrence  of  the  said  G.  Reade,  W.  Reade, 
R.  Reade  and  J.  Reade,  or  any  of  them, 
their  or  any  of  their  heirs,  executors, 
administrators  or  assigns,  as  they,  the  said 
Francis  Faulkner  and  Frederick  Faulkner, 
their  executors,  administrators  or  assigns, 
shall  think  proper,  shall,  whether  the 
said  G.  Reade,  Wt  Reade,  R.  Reade 
and  J.  Reade,  their  or  any  of  their 
heirs,  executors,  administrators  or  assigns, 
shall  or  shall  not  join  therein  or  assent 
thereto,  be  to  all  intents,  effects  and 
purposes  whatsoever  valid  and  effectual 
to  bind  the  said  G.  Reade,  W.  Reade, 
R.  Reade  and  J.  Reade  respectively,  their 
and  every  of  their  heirs,  executors,  admi- 
nistrators and  assigns,  and  all  persons  claim- 
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ing  and  to  claim  by,  from,  through,  under 
or  in  trust  for  them  or  any  of  them  ;  pro- 
vided, nevertheless,  and  it  is  hereby  agreed 
and  declared  between  and  by  the  parties 
to  these  presents,  that  the  power  of  sale 
and  disposition  hereinbefore  given  shall 
not  be  exercised  by  the  said  Francis 
Faulkner  and  Frederick  Faulkner,  their 
executors,  administrators  or  assigns,  until 
the  expiration  of  three  calendar  months 
from  the  time  when  notice  in  writing  re- 
quiring payment  of  the  said  sum  of  5,400/. 
and  interest,  shall,  by  the  said  Francis 
Faulkner  and  Frederick  Faulkner,  their 
heirs,  executors,  administrators  or  assigns, 
have  been  given  to  the  said  G.  Reade, 
W.  Reade,  R.  Reade  and  J.  Reade,  or 
some  or  one  of  them,  or  some  or  one  of 
their  executors,  administrators  or  assigns, 
or  left  at  his  or  their  usual  or  then  last  or 
last  known  place  or  places  of  abode ;  and 
it  is  hereby  agreed  and  declared  that  the 
receipt  or  receipts  in  writing  of  the  said 
Francis  Faulkner  and  Frederick  Faulkner, 
their  executors,  administrators  or  assigns, 
for  any  money  to  arise  from  the  said  sale 
or  sales,  disposition  or  dispositions,  or 
which  shall  be  otherwise  payable  to  them 
under  or  by  virtue  of  these  presents,  shall 
effectually  discharge  the  person  or  persons 
to  whom  the  same  shall  be  given  from 
being  answerable  or  accountable  for  the 
misapplication  or  non-application,  or  from 
being  in  anywise  bound  or  concerned  to 
see  to  the  application  of  the  money  therein 
respectively  mentioned  to  be  received ; 
and  also  from  being  bound  or  concerned 
to  inquire  either  as  to  the  necessity  or 
propriety  of  any  sale  or  sales,  disposition 
or  dispositions,  which  may  be  made  by 
virtue  of  these  presents,  or  into  the  fact  of 
such  notice  having  been  given  as  aforesaid; 
it  being  the  intent  and  meaning  of  all  the 
parties  to  these  presents,  that  any  such 
sale  or  disposition  shall  not  be  voidable  or 
void  by  reason  of  the  same  having  been 
unnecessary  and  improper,  or  for  any  want 
of  the  notice  hereinbefore  required ;  but  that 
the  remedy,  if  any,  of  the  said  G.  Reade, 
W.  Reade,  R.  Reade  and  J.  Reade,  their 
and  every  of  their  executors,  administra- 
tors or  assigns,  shall  be  only  for  damages 
against  the  person  or  persons  exercising 
such  power  of  sale.*' 

The  said    indenture  also    contained  a 


declaration  that  the  balance  of  the  monies 
to  be  produced  by  any  sale  or  disposition, 
after  payment  of  the  said  sum  of  5,400/. 
and  interest,  and  the  costs  and  expenses, 
should  be  paid  to  the  said  G.  Reade, 
W.  Reade,  R.  Reade  and  J.  Reade  equally, 
if  they  should  then  be  all  living,  and  if 
not,  then  to  such  of  them,  or  the  execu- 
tors, administrators  or  assigns  of  such  of 
them  as  would  under  the  will  of  the  testa- 
tor have  been  entitled  to  receive  the  said 
parts  or  shares  and  principal  monies  there- 
by assigned ;  and  each  of  them  also,  the 
said  G.  Reade,  W.  Reade,  R.  Reade  and 
J.  Reade,  for  himself,  his  heirs,  executors 
and  administrators,  covenanted  with  the 
said  Francis  Faulkner  and  Frederick  Faulk- 
ner, their  heirs,  executors,  administrators 
and  assigns,  for  further  assurance  of  the 
premises  to  the  said  Francis  Faulkner 
and  Frederick  Faulkner,  their  executors, 
administrators  and  assigns. 

No  part  of  the  principal  sum  of  5,400/* 
was  paid  pursuant  to  the  covenant  con- 
tained in  the  said  mortgage;  and  on  the 
28th  of  January  1856  Francis  Faulkner 
and  Frederick  Faulkner  duly  gave  to 
the  said  G.  Reade,  W.  Reade,  R.  Reade 
and  J.  Reade  written  notice  that  they 
required  immediate  payment  of  the  sum 
of  5,400/.  and  interest,  and  that  in  the 
event  of  the  same  not  being  paid  at 
the  expiration  of  three  calendar  months 
from  the  receipt  of  such  notice,  the  power 
of  sale  given  by  the  said  indenture 
would  be  exercised  and  put  in  force  by 
them.  The  receipt  of  such  notice  was 
duly  acknowledged  in  writing  by  the  said 
G.  Reade  and  W.  Reade,  on  the  Idth  of 
January  1856,  and  by  the  said  R.  Reade 
and  J.  Reade  on  the  8th  of  February  1856, 
but  no  part  of  the  said  principal  sum  was 
paid  pursuant  to  such  notice.  On  the  14th 
of  July  1857,  the  sum  of  8,000/.  and  the 
policy  of  assurance  for  6,000/.  were  put  ac- 
cordingly up  for  sale  by  the  plaintiffs  by 
public  auction,  the  plaintiffs  at  the  same 
time  putting  up  for  sale  the  interest  of  the 
mortgagors  in  the  residuary  estate  of  the 
said  testator,  J.  Reade,  which  interest  was 
also  included  in  their  mortgage-deed,  un- 
der certain  printed  particulars  and  condi- 
tions of  sale.  The  manner  in  which  the 
property  was  specified  in  the  particulars  of 
sale  is  fully  set  forth  in  the  judgment  of 
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the  Vice  Chancellor.  Amongst  the  con- 
ditions of  sale  was  the  following  (the 
ninth): — "That  in  case  any  objection  or 
requisition  he  made  in  respect  of  the  title 
or  otherwise,  which  the  vendors  shall  be 
unwilling  or  nnable  to  remove  or  satisfy, 
the  vendors  shall  be  at  liberty  to  rescind 
the  sale  on  returning  the  deposit,  without 
interest  or  costs,  notwithstanding  any  steps 
takoi  by  them  in  the  mean  time  to  clear 
np  any  such  objection  or  comply  with  any 
soeh  requisition." 

When  the  sale  took  place,  Mr.  J.  Clayton, 
as  die  agent  of  the  defendants,    bid   for 
and  became  the  purchaser  of  the  rever- 
sionary sum  of  8,000/.  and  of  the  policy 
for  6,000/.,  at  the  price  of  4,310/.,  and 
paid  the  deposit  of  862/.  in  part  payment 
of  the  purchase-money,  and  also  signed  an 
agreement,  dated  the  14th  of  July  1857,  in 
conformity  with  the   conditions  of  sale. 
The  abstract  of  title  was  duly  delivered 
within  the  specified  time,  and  the  following 
requisition  was  returned  by  the  defendants' 
soticitoTS,  in  the  form  of  an  extract  from 
coansel's  opinion   upon    the  abstract: — 
"  First,  if  it  is  intended  that  the  sale  should 
be  effected  by  the  mortgagees  of  the  8th 
of  June  1853,  under  the  power  of  sale 
contained    in    the    mortgage-deed,    such 
power  authorizes  the  mortgagees  to  sell 
under  special  conditions;    but,    notwith- 
standing that,  I  think  they  have  exceeded 
their  authority  in  selling  under  such  a 
condition  as  the  ninth,  which  stipulates 
that  in  case  any  objection  or  requisition 
be  made  in  respect  of  the  title  or  other- 
wise, which  the  vendors  shall  be  unwilling 
to  remove  or  satisfy,  the  vendors  shall  be 
at  liberty  to  rescind  the  sale.     A  Court  of 
equity  would  consider  such  a  condition  to 
hare  a  depreciating  effect,  and  to  be  an 
improper  condition  for  mortgagees  to  sell 
under,  and  therefore,  I  think  the  concur- 
rence of  the  mortgagors  should  be  required. 
Secondly,  the  particulars  of  sale  do  not 
state  that   the   8,000/.,   the  reversion  in 
which  is  offered  for  sale,  is  liable  to  abate- 
ment in  case  the  residuary  property  should 
not  prove  sufficient  to  realize  14,000/.,  and 
the  purchasers  reserve  their  right  to  object 
to  complete  on  that  ground." 

There  were  other  objections,  of  a  se- 
condary nature,  which  were  not  now  in 
question. 


On  the  27th  of  July  the  following  an- 
swers were  sent  by  the  plaintiffs'  solicitors 
to  the  two  before-mentioned  requisitions : 
— *'  First,  it  is  intended  to  sell  under  the 
power.  The  sale  is  with  the  concurrence 
of  the  mortgagors,  who  will  not,  however, 
be  parties  to  the  deed.  Secondly,  the 
lowest  value  of  the  residuary  estate  is 
25,000/." 

A  correspondence  then  ensued  between 
the  respective  solicitors,  the  result  of 
which  was  that  the  present  suit  was  insti- 
tuted against  the  purchasers  for  a  specific 
performance  of  the  contract,  and  it  was 
alleged  that  the  plaintiffs  had  been  put  to 
considerable  expense  by  the  refusal  of  the 
defendants  to  complete  the  purchase. 

It  was  now  agreed  between  the  parties 
that  the  only  questions  to  be  argued  should 
be  those  which  were  raised  upon  the  two 
requisitions  made  on  behalf  of  the  defen- 
dants. 

Mr,  Anderson  and  Mr,  Rendall,  on 
behalf  of  the  plaintiffs,  contended  that  the 
mortgagees  were  justified  under  the  terms 
of  their  power  in  introducing  the  ninth 
condition  of  sale ;  it  was  not  depre- 
ciatory, but  such  OS  any  vendor  would 
insert  if  selling  his  own  property,  and  was 
calculated  to  avoid  litigation  and  expense. 
As  to  the  second  point,  it  was  sub- 
mitted that  there  was  no  mis-statement 
nor  any  statement  calculated  to  mislead. 
The  nature  of  the  charge  was  sufficiently 
pointed  out,  and  the  purchaser  might  have 
concluded  that  the  8,000/.  was  liable  to 
abatement  in  case  the  residuary  property 
did  not  realize  the  sum  of  14,000/. 

Mr,  Baily  and  Mr,  G,  M,  Giffard,  for 
the  defendants,  submitted  that  such  a  con- 
dition as  the  ninth  was  depreciatory.  The 
purchaser  might  raise  any  objections,  and 
might  go  on  negotiating  for  a  considerable 
time,  and  the  vendors  might  be  fully  able 
to  answer  the  requisitions  made,  but  at 
any  moment  under  this  condition  they 
might  turn  round  and  say,  **  Though  we 
are  able  to  give  you  the  information  and 
to  clear  up  all  doubts  about  the  title,  still 
we  are  unwilling  to  do  so,  and  therefore 
we  choose  to  cancel  the  agreement."  This 
would  evidently  have  the  effect  of  making 
purchasers  bid  less  for  the  property,  and 
the  mortgagors  might  file  a  bill  to  upset 
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the  sale  on  that  ground.  As  to  the  second 
point  raised,  it  was  also  clear  that  the  lia- 
bility to  abatement  was  not  set  out  in  the 
particulars,  and  the  purchasers  were  there- 
fore buying  a  thing  which  was  of  less 
value  than  what  was  stated,  and  conse- 
quently, on  that  ground,  they  were  not 
bound  to  complete  the  purchase. 

The  following  authorities  were  cited : — 

Dart's    Vendor   and   Purchaser^    110, 

V.   4.   8.   «). 

Davidson  and  Wright's  Prec,  in  Conv., 

441,  581. 
Sweet's  Jarm,  Conv.,  9,  21. 
Hohson  V.  Bell,  2    Beav.   17;    s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  241. 
Hoy  V.  Smythies,  22  Beav.  510. 
Cholmondeley  v.   Chilton^    2  J.  &  W. 

182,  190. 
APCulloch  V.  Gregory,  1  K.  &  J.  286; 

s.  c.  24  Law  J.  Rep.  (n.s.)  Chanc. 

246. 
Borell  V.  Dann,  2  Hare,  440,  454. 
Abbott  V.  Darnell,  2  Jur.  N.S.  631. 
Pyrke  v.  JVaddingham,  10  Hare,  1. 

KiNDERSLEY,  V.C. — This  is  a  bill  by 
the  vendors  against  the  purchasers  for 
specific  performance,  and  the  parties  have 
agreed  that  the  case  shall  be  dealt  with  by 
the  Court  on  this  footing, — namely,  that 
no  matter  should  be  considered  in  contro- 
versy between  them  except  those  arising 
upon  the  first  two  requisitions  of  counsel 
upon  the  abstract;  and,  therefore,  if  I  am 
of  opinion  that  neither  of  the  two  objections 
is  sufficient,  then  there  is  to  be  a  final 
decree  for  specific  performance.  Upon 
that  footing,  I  proceed  to  express  my 
opinion  upon  the  two  objections.  The 
first  objection  turns  upon  the  fact,  that  the 
sale  in  question  is  made  by  the  plaintiffs, 
not  in  their  character  of  absolute  owners  of 
the  property,  but  as  mortgagees  under  a 
power,  which  renders  it  necessary  to  consi- 
der how  far  the  sale  has  taken  place  under 
such  circumstances  that  the  mortgagors 
cannot  impeach  the  sale  after  it  has  been 
completed.  The  objection,  as  stated  in 
the  opinion  of  counsel,  obviously  turns 
entirely  upon  this,  that  although  it  is  true 
the  vendors  have  a  power  of  sale,  and  even 
a  power  of  sale  with  special  conditions, 
still  the  ninth  condition  is  of  that  nature 


that,  if  the  mortgagors,  without  joining  in 
the  sale,  afterwards  should  endeavour  to 
set  it  aside,  they  will  either  succeed  in 
doing  so  or  a  doubt  arises  whether  they 
will  succeed,  which  is  quite  sufficient  for 
the  objection.  This  objection,  therefore, 
turns  upon  the  rights  of  third  persons, 
who  are  not  parties  to  the  contract.  The 
nature  of  the  second  objection  is  this, 
*'  that  the  vendors  have  purported  to  sell  a 
reversionary  interest  in  8,000/.,  and  the 
particulars  of  sale  do  not  represent  what  is 
the  fact  appearing  from  the  will,  that  the 
8,000/.  is  not  only  liable  to  abatement  in 
case  the  property  upon  which  it  is  charged 
should  not  amount  to  the  value  of  8,000/., 
but  they  do  not  disclose  the  fact  that  it  is 
liable  to  abate  pari  passu  with  three  other 
charges  of  2,000/.  each,  so  that,  if  this 
property  should  fall  short,  not  of  8,000/., 
but  of  14,000/.,  there  would  then  be  an 
abatement  of  the  8,000/.  The  ground  of 
this  second  objection  is  of  a  totally  differ- 
ent character  from  the  first  objection.  It 
has  no  reference  to  the  question  whether 
third  parties  might  impeach  the  sale  after 
it  is  made,  but  on  the  ground  that  the 
purchasers  have  been  misled,  that  is,  they 
were  led  to  suppose  they  were  buying  a 
thing  of  considerable  value  without  refer- 
ence to  its  liability  or  non-liability  to 
abatement,  and  they  found  they  had 
bought  something  of  much  less  value ;  and 
that  this  was  occasioned  by  the  omission 
of  a  true  or  full  representation  in  the  par- 
ticulars of  sale.  Now,  the  right  of  the 
mortgagors  was  contingent.  There  were 
four  of  them,  brothers,  of  the  name  of 
Reade,  and  in  the  event  of  any  one  of  the 
four  being  alive  at  the  death  of  the  testator's 
widow,  who  was  tenant  for  life,  then  that 
one  would  have  a  right  to  receive  8,000/., 
with  a  liability  to  abate  pari  passu  with 
three  other  charges,  out  of  the  testator's 
residuary  property ;  therefore,  the  8,000/. 
was  contingent  upon  some  one  or  more  of 
those  four  brothers  surviving  the  widow ; 
and  besides  that  interest  they  had  an  in- 
terest in  the  reversion.  That  is  the  nature 
of  the  second  objection. 

As  to  the  first  objection,  the  mortgage 
gave  a  power  of  sale  which  was  to  arise 
upon  non-payment  of  the  mortgage-money, 
and  after  notice  had  been  given  that  the 
mortgagees  intended  to  exercise  their  power 


FoL.  XXVIII.]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


137 


of  sale.  It  18  not  in  controversy  but  that 
a  proper  notice  was  given  in  writing  re- 
quiring payment  of  the  mortgage-mon^y, 
and  also  that  on  non-payment  of  the  money 
a  notice  of  sale  was  given  three  months 
before  the  sale.  There  was  then  a  power 
of  sale,  and  that  power  authorized  special 
conditions.  The  language  is  this:  they 
are  to  be  at  liberty  to  sell  either  by  public 
auction  or  private  contract  to  any  person 
or  persons  who  shall  be  willing  to  become 
the  purchaser  or  purchasers  of  the  same, 
or  any  of  them  or  any  part  thereof  respec- 
tively, for  the  best  price  in  money  that  can 
be  reasonably  obtained  for  the  same,  and 
subject  to  such  special  or  other  conditions 
of  sale  as  they,  the  mortgagees  (that  is, 
the  Faulkners),  their  executors,  adminis- 
trators or  assigns,  shall  think  proper,  with 
fall  power  to  buy  in,  and  so  on  ;  that  this 
sale  may  take  place  either  with  or  without 
the  concurrence  of  the  mortgagors,  or  any 
of  them,  and  shall,  whether  the  mortgagors 
shall  or  shall  not  join  therein  or  assent 
thereto,  be  to  all  intents  and  purposes  valid 
and  effectual.  That  is  the  effect  of  the 
clause,  and  at  the  end  of  that  portion  where 
it  is  stipulated  that  the  power  of  sale  shall 
not  be  exercised  until  after  three  months' 
notice,  come  these  words:—*'  It  being  the 
intent  and  meaning  of  all  the  parties  to 
these  presents  that  any  such  sale  or  dis- 
position shall  not  be  voidable  or  void  by 
reason  of  the  same  having  been  unnecessary 
and  improper,  or  for  want  of  the  notice 
hereinbefore  required,  but  that  the  remedy 
(if  any)  of  the  said  6.  Reade,  W.  Reade, 
Redmond  Reade  and  J.  Reade,  their  and 
every  of  their  executors,  &c.  shall  be  only 
for  damages  against  the  person  or  persons 
exercising  such  power  of  sale.*'  The  mort- 
gagees put  up  the  property  for  sale  under 
special  conditions,  and  this  first  objection  is, 
that  one  of  these  conditions  (the  ninth)  is 
such  a  condition  as  would  render  the  sale — 
at  least  it  is  doubtful  whether  it  would  not — 
render  the  sale  void  against  the  mortgagors, 
80  that  the  mortgagors  could  after  the  sale 
file  a  bill  or  take  proceedings  for  the  pur- 
pose of  setting  aside  the  sale.  Now  the 
ninth  condition  is  this :  '*  In  case  any  ob- 
jection or  requisition  be  made  in  respect 
of  the  title  or  otherwise,  which  the  vendors 
shall  be  unwilling  or  unable  to  remove  or 
satisfy,  the  vendors  shall  be  at  liberty  to 
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rescind  the  sale  on  returning  the  deposit, 
without  interest  or  costs,  notwithstanding 
any  steps  taken  by  them  in  the  mean  time 
to  clear  up  any  such  objection  or  comply 
with  any  such  requisition."  It  is  said  that 
that  condition  is  depreciatory ;  that  is  to 
say,  that  its  tendency  is  to  operate  in  two 
ways.  First  of  all,  its  tendency  is  to 
diminish  the  number  of  persons  who  will 
be  willing  to  bid;  and  secondly,  even  to 
those  persons  who  do  come  and  are  willing 
to  bid,  it  will  be  an  inducement  not  to  give 
so  high  a  price  as  they  would  if  such  a 
condition  were  not  imposed.  Now  that  is 
the  way  in  which  the  condition  is  said  to 
be  depreciatory.  Let  us  consider  for  a 
moment  what  is  the  obligation  of  a  mort- 
gagee selling  under  a  power  of  sale ;  or, 
which  is  the  same  thing  in  other  words, 
transposing  the  two,  what  are  the  rights  of 
the  mortgagee  with  respect  to  a  power  of 
sale  exercised  by  him,  and  more  especially 
when  the  mortgagor  has  given  to  the 
mortgagee  express  power  to  sell  upon  spe- 
cial or  other  conditions  that  the  mortgagee 
may  think  fit.  I  am  by  no  means  disposed 
to  say  this,  that  any  condition,  whatever 
its  nature,  would  be  justified  under  that 
permission,  that  is,  for  the  imposition  of 
special  conditions  ;  but  this  I  do  say,  the 
effect  of  that  clause,  in  my  opinion,  is  this, 
that  any  condition,  special  or  otherwise, 
which  a  prudent  and  reasonable  owner  of 
property,  if  he  were  the  absolute  owner 
and  were  selling  his  own  property,  would 
impose,  is  such  a  condition  as  is  entirely 
justified  by  that  clause.  Even  without 
that  clause  in  the  power  of  sale,  autho- 
rizing, in  express  terms,  the  insertion  or 
imposition  of  special  conditions,  what  are 
the  relative  positions  of  mortgagor  and 
mortgagee,  when  the  mortgagee  is  selling? 
The  mortgagee  is  certainly  not  a  dry 
trustee;  he  stands  in  a  different  position 
from  a  trustee.  However,  he  may  be 
a  trustee  in  some  sense,  or  perhaps,  to 
speak  more  correctly,  may  become  a 
trustee;  still  the  mortgagee  does  not  stand 
in  the  naked  position  of  a  trustee.  A 
mortgagee  has  his  rights ;  he  has  a  bene- 
ficial interest,  and  that  interest  is  the 
realizing  of  his  security ;  in  other  words, 
getting  paid  bis  mortgage-money,  interest 
and  any  costs  he  may  incur.  That  is  hia 
right ;  but  this  Court  will  not  allow  him  to 
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exercise  that  right  without  a  due  consider- 
ation of  the  interest  of  the  mortgagor ; 
and  undoubtedly  the  interest  of  the  mort- 
gagor, which  the  mortgagee,  in  my  opinion, 
is  bound  to  attend  to,  requires  that  the 
sale  shall  take  place  as  beneficially  to  the 
mortgagor  as  if  the  mortgagor  himself  were 
selling  the  property.  The  object  of  the 
mortgagee  is,  of  course,  to  realize  the  ut- 
most amount  from  the  property ;  but  this 
must  be  borne  in  mind — it  does  not  follow, 
that  by  certain  conditions  the  effect  of 
which  would  be  that  you  realize  the  utmost 
at  the  sale,  that,  therefore,  it  is  necessarily 
the  best  for  the  mortgagor;  for  the  condi- 
tions may  be  such  that,  after  selling  for 
what  is  a  good  price,  you  may  incur 
immense  expense  and,  after  all,  fail  in 
enforcing  the  contract,  which  would  be 
to  the  detriment  of  the  mortgagor  or  the 
person  interested  in  the  sale.  It  does 
not  follow,  therefore,  because  your  condi- 
tions do  in  any  respect  tend  to  depre- 
ciate the  sum  which  may  be  bidden, 
that  therefore  because  it  is  depreciatory 
in  that  sense  it  is  a  condition  which 
is  to  the  detriment  and  disadvantage  of 
the  mortgagor;  because,  if  such  a  con- 
dition were  to  the  detriment  and  disad- 
vantage of  a  mortgagor  when  a  mortgagee 
is  selling  under  a  power  of  sale,  it  would 
be  equally  to  the  detriment  and  disadvan- 
tage of  an  absolute  owner  selling,  and  yet 
we  find  that  when  an  absolute  owner  is 
Belling  now-a-days,  at  least  now  that  these 
matters  are  much  more  minutely  provided 
for  than  they  used  to  be  even  in  our  own 
personal  recollection,  it  is  a  very  ordinary, 
reasonable,  wise,  cautious  and  prudent 
clause  for  an  absolute  owner  to  introduce 
when  he  is  selling ;  and  not  only  is  it  so 
much  considered  a  reasonable  clause  for  an 
absolute  owner  to  introduce,  but  many 
leading  conveyancers,  without  saying  all, 
of  the  first  eminence,  consider  it  extremely 
proper  to  be  introduced  when  a  sale  is 
being  made  by  a  mortgagee  under  the  ordi- 
nary power  of  sale.  Now,  what  I  have  to 
suggest  as  the  strong  impression  upon  my 
mind  is  this,  that  the  question  is  not  simply 
whether  the  clause,  or  any  given  clause  or 
condition,  may  tend  to  diminish  either  the 
number  of  bidders,  or  the  sum  which  any 
given  bidders,  or  any  set  of  bidders,  might 
be  disposed  to  bid,  and  so  make  a  condi- 


tion necessarily  on  that  account  an  im- 
proper condition  as  between  mortgagee  and 
mortgagor  ;  but  it  is  this,  if  it  tends  to  the 
detriment  of  the  mortgagor,  so  it  would  tend 
to  the  detriment  of  an  absolute  owner,  or  if 
it  would  be  prudent  in  an  absolute  owner, 
it  is  not  imprudent  as  regards  a  mortgagor. 
Now,  in  the  sense  of  being  depreciatory, 
let  it  be  considered  for  one  moment,  why 
is  a  condition  said  to  be  depreciatory  ? 
Because,  as  I  have  said,  it  tends  either  to 
diminish  the  probable  number  of  bidders, 
that  is,  to  deter  persons  from  bidding,  or 
in  so  far  as  it  tends  to  deter  those  who  do 
bid,  from  bidding  up  to  so  high  a  figure. 
And  why  has  it  that  tendency  ?  Because 
it  tends  to  cripple  what  would  without  such 
condition  be  the  right  of  the  purchaser. 
If  you  consider  for  a  moment,  every 
condition  which  tends  to  put  any  fetter 
upon  a  purchaser  which  he  would  not  be 
subject  to  without  it,  is  a  depreciatory 
condition.  I  referred,  in  the  course  of 
the  argument,  to  the  other  conditions, 
which  are  not  objected  to  at  all.  Those 
conditions  surely  are  as  depreciatory 
as  the  condition  in  question,  and  more 
stringent  conditions  perhaps  one  scarcely 
ever  saw  introduced  into  conditions  of  sale. 
Let  us  take  the  fifth.  In  the  ordinary 
course  the  purchaser  would  have  a  right  to 
require  a  sixty  years'  clear  title  produced. 
But  what  says  the  fifth  condition  ?  '*Any 
covenant  for  production  of  deeds  or  docu- 
ments which  the  purchaser  may  be  entitled 
to  require,  shall  be  prepared  by  the  soli- 
citors, and  at  the  expense  of  the  pur- 
chasers.'* That  would  not  be  the  case  under 
ordinary  circumstances.  It  would  be  at  the 
expense  of  the  vendor.  Here  is  a  fetter — a 
cripple  upon  the  purchaser;  but  the  condi- 
tion  goes  on,  *'  all  attested  and  other  copies 
and  abstracts  of  or  extracts  from  deeds, 
wills,  or  other  documents,  and  generally 
all  statutory  declarations,  certificates  and 
documentary  or  other  evidence  or  informa- 
tion  not  in  the  vendors'  possession,  which 
may  be  required  by  the  purchaser,  either 
in  verification  of  the  abstract  or  otherwise, 
shall  be  obtained,  made  and  furnished  by 
and  at  the  expense  of  the  purchaser."  Just 
contrast  that  with  the  rule  of  the  Court, 
where  there  is  no  condition  at  all.  But 
what  is  really  the  effect  of  the  fifth,  and 
the  other  conditions  ?     It  is  not  objected 
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that  they  are  incomplete ;  no  fault  is  found 
with  them.  It  is  admitted  that  they  are 
not  objectionable.  Why  ?  Because  they 
are  extremely  reasonable ;  they  are  such 
as  an  absolute  owner — who  certainly  has, 
as  much  aa  these  mortgagees  have,  an 
object  in  getting  the  utmost  they  can  get 
for  the  property — would  use,  and  absolute 
owners  are  in  the  habit  of  introducing  such 
clauses;  therefore,  although  depreciatory 
— that  is,  although  they  have  the  tendency 
of  depreciation  to  which  I  have  adverted— 
they  are  not  on  that  account  clauses  which 
are  objectionable,  either  in  the  case  of  an 
absolute  owner  trying  to  get  the  best  price 
be  can,  or  in  the  case  of  a  mortgagee  who 
is  bound  to  get  the  best  he  can.  Now, 
with  regard  to  this  ninth  condition,  un- 
doubtedly the  effect  of  it  is  this,  that 
after  any  amount  of  negotiation,  and  after 
any  objections  or  requisitions,  and  after 
any  attempts  that  may  have  been  made 
to  answer  those  requfsitions,  the  vendors 
wonld  have  the  right  to  say,  "  Well,  you 
make  requisitions;  I  do  not  say  whether 
I  am  able  or  not,  but  I  am  unwilling  to 
satisfy  your  requisitions,  and  therefore  I 
rescind  the  contract."  It  would  give  that 
power;  and,  no  doubt,  that  is  a  power 
which  might  be  exercised  most  capriciously 
and  absurdly.  An  absolute  owner  might, 
after  going  on  for  half-a-year  as  these  par- 
ties were  going  on,  writing  letters  back- 
wards and  forwards  to  their  solicitors,  in 
the  end  say,  **  Well,  now  I  have  got  the 
power  to  answer  your  requisitions,  I  can 
tell  you  exactly  what  you  want,  but  I  do 
not  choose  to  do  it."  And  it  might  be 
capriciously  and  absurdly  exercised  when 
the  condition  was  imposed  by  an  absolute 
owner.  But  what  is  the  purpose  of  such 
a  clause  when  an  absolute  owner  is  selling  7 
The  great  object  of  an  absolute  owner, 
when  he  is  selling  the  property,  is  to  place 
the  matter  in  such  a  manner  and  form  as 
that  he  may  escape  the  liability  of  a  Chan- 
cery suit.  For  really,  as  things  have  gone, 
people  on  selling  property  have  a  very 
fair  chance,  under  ordinary  circumstances, 
of  involving  themselves  in  a  Chancery  suit 
for  specific  performance,  either  by  them- 
selves against  the  purchaser  or  by  the  pur- 
chaser against  themselves.  That  is  the 
feeling  people  have  ;  and  therefore  a  vendor 
casts  about,  and  says,  **  How  shall  I  escape 


this  ?  Not  merely  because  I  may,  when 
the  Chancery  suit  is  determined,  be  found 
not  to  have  a  good  title — not  merely  upon 
that  ground,  but  because,  even  if  I  succeed 
and  get  a  decree  for  specific  performance, 
and  have  my  title  established,  beyond  the 
costs  I  may  get  from  my  adversary — if  I 
get  them  at  all — I  shall  have  to  pay  my 
own  solicitor  his  extra  bill  of  costs  be- 
tween solicitor  and  client,  which  will  be  a 
very  serious  diminution  of  the  purchase- 
money,  besides  the  vexation  and  delay 
which  will  take  place."  It  is  very  natural 
that  a  vendor  should  say,  **  I  must  try  and 
discover  some  means  of  escaping  from  this 
liability,  risk  and  chance" ;  and  therefore 
it  is  that  this  clause  has  been  devised.  The 
clause,  as  originally  devised,  was  this,  that 
when  the  vendor  is  unable  to  answer  the 
requisitions,  or  to  satisfy  the  objections, 
then  he  shall  have  ppwer  to  rescind  the 
contract.  That  was  evidently  with  a  view 
to  escape  the  risk  I  have  mentioned— >a 
suit,  and  the  loss  of  that  which  is  to  the 
detriment  of  the  vendor  or  the  owner  of 
the  property.  In  practice  it  is  found  that 
your  saying  you  are  unable  does  not  shew 
that  you  are  unable.  You  may  tell  the 
purchaser  that  you  are  unable  to  answer 
his  requisitions,  but  he  has  a  right  to  say, 
'*  I  know  you  are  able  ;  and  I  insist  upon 
it  that  you  are  able,  and  if  you  are  able,  you 
are  bound  to  do  it ;  and  therefore  I  shall 
file  a  bill  against  you  in  order  to  compel  you 
to  do  it."  So  that  that  clause  with  the  word 
"  unable"  did  not,  when  it  was  tried,  suc- 
ceed in  accomplishing  the  object  intended. 
The  conveyancers  then  considered — How 
shall  we  mend  this?  Here  is  a  hole 
which  we  must  repair  in  some  way ;  and 
then  they  devised  the  addition  of  the  word 
'*  unwilling."  And  it  is  the  only  word,  when 
you  come  to  consider  it,  which  can  accom- 
plish the  object  you  have  in  view ;  namely, 
to  give  the  vendor  a  power  of  saying, 
"  Rather  than  involve  myself  in  litigation, 
rather  than  run  the  risk  of  loss  which  I 
shall  sustain,  even  if  I  succeed,  and  still 
more  if  I  fail,  I  will  give  up  the  <;on- 
tract  and  put  an  end  to  it.  It  is  truVl 
shall  have  incurred  a  certain  amount  oC 
expense  in  the  discussion,  but  it  is  better\ 
for  me  to  lose  that  which  I  must  lose  in 
any  event,  whether  I  enforce  the  purchase 
or  not,  than  run  any  risk."     That  was 
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found   to  be  for   the  advantage,  on    the 
whole,  of  vendors  who  are  absolute  owners. 
Why  is  it  less  to  the  advantage  of  mort- 
gagees, where  the  mortgagees  are  selling 
under  a  power    of   sale?     Let    it  be  re- 
membered that   if   the  mortgagee,  acting 
properly,  acting    as    a    reasonable    owner 
would  do,  puts  up  the  property  for  sale 
and  the  sale  goes  on,  and  there  is  a  long 
negotiation,  as  there  has  been  in  this  case, 
whicb  of  course  increases  expense,   and 
then  a  suit — even  if  the  vendor  succeeds 
in  enforcing  the  contract,  the  vendor,  that 
is,  the  mortgagee,  would  have  a  right  as 
between   himself  and    the   mortgagor   to 
make  the  purchaser  pay  all  the  expenses 
which  were  properly  incurred  in  the  sale. 
But  if,  on   the  other  hand,   he   does  not 
succeed   in  enforcing  the  contract,  if  he 
has  acted  properly,  the  mortgagor,  that  is, 
the  mortgaged  property,  must  bear  all  the 
expense  occasioned  by  that  litigation  ;  and 
therefore  it  is  for  the  benefit  of  the  mort- 
gagor, just  as  much  as  it  is  for  the  benefit 
of  a  careful  and  prudent  absolute  owner, 
that  such  a  clause,  even  though  it  may  be 
said  to  have  a  depreciatory  effect,  should 
be   introduced.     And,   indeed,   as   it  has 
been  pointed  out  in  Hohson  v.  Belly  that 
distinction  was  drawn — that  is,  there  may 
be  conditions  which  are  depreciatory,  but 
not  so   depreciatory   as   to    be   improper 
between  mortgagor  and  mortgagee.     The 
tendency   (which   I    quite  admit)  of  this 
clause    is    to    deter    purchasers ;  its  ten- 
dency, not  its  necessary  effect — because  I 
believe,  in  point  of  fact,  it  has  very  little 
effect, — but  admitting  that  its  tendency, 
giving  due   meaning  to  the  word    '*  ten- 
dency," is  to  deter  purchasers  from  bidding 
so  high   as  they  would ;  admitting  that, 
still  it  is  not  so  depreciatory  as  to  be  im- 
proper, provided  it  is  upon  the  whole  a 
prudent,  wise  and  proper  thing,  when  an 
absolute  owner  is  selling.    Hohson  v.  Bellf 
I  think,  tends  to  shew  that  if  the  case  be 
as   I   have  stated,  such  a  condition  may 
be  prudent   and   proper  with    respect   to 
the  sale  of  property  by  mortgagees.   After 
all,  though  that  may  be  the  opinion  of  the 
Court,  still,  the  principle  of  the  Court  is, 
not  to  throw  a  doubt  upon  the  title  of  the 
purchaser  ;  and    of   course  that  principle 
I  must  act  upon.    And,  moreover,  I  adopt 
fully    and  entirely    the    view    which   was 


taken  by  Turner,  L.J.,  when  Vice  Chan- 
cellor, in  the  case  of  Pyrke  v.  Wadding^ 
ham,     I  adopt  this  principle  in  order  to 
determine   what  sort   of  doubt,  or    what 
degree  of  doubt,  is  to  bring  you  to  the 
conclusion    that    the  title  is  doubtful,  so 
that   you    ought   not  to  enforce  it    upon 
the  purchaser.     Now  the  question  I  have 
to  ask  myself  is  this — supposing  that  this 
sale  is  completed,  and  that  after  the  whole 
thing  is  settled,  a  bill  were  filed  by  these 
four  brothers,  or  by  any  of  them,  or  by  any 
of  the  assignees  of  any  of  them  who  have 
become  bankrupt,  against  the  purchaser, 
on  the  ground  that  this  condition  was  an 
improper  condition  as  regards  themselves, 
have  I  any  doubt  whether  they  would  suc- 
ceed or  fail  in  their  object  ?  and  whether 
I  think  it  is  a  matter  of  reasonable  doubt 
that  any  Court  will  give  them  relief.  What 
relief  would  they  seek  ?     They  would  say 
that   they  were   entitled    to    recover   the 
property  upon  paying  the  mortgage-money. 
I  confess  1  cannot  entertain  a  doubt  upon 
that  subject.     I  have  been  very  much  im- 
pressed  with  the  observations  that  were 
made  by  the  Master  of  the  Rolls  in  that 
case  of  Hoy  v.  Smythies,    I  entirely  accede 
to  the  force  of  those  observations.     I  have 
made    the  same  observations    myself  re- 
peatedly, that  I  wonder  people  should  go 
and  bid  at  sales  where  they  are  hampered 
by  all  sorts   of  conditions,   and  perhaps 
this  condition  one  of  them.     I  confess  my 
own  feeling  is,  that  it  is  a  reasonable  con- 
dition.    The  great  object  of  this  vendor 
is  to  avoid  litigation  ;  and  I  am  sure  that 
is  my  object ;    and  therefore,  if  I  make 
requisitions  which  he  is  unwilling  to  an- 
swer, although  possibly  he  may  be  acting 
from  mere  caprice,  and  after  leading  me 
a  long  dance  for  six  months,  he  may  turn 
round  and  say  capriciously,  "  I  will  not 
inform  you."    1  will  not  suppose  that  any 
man  would  act  upon  that  principle ;  it  is 
contrary  to  his  interest  to  do  so ;  he  gets 
nothing  by  it;  and  I  will  not  assume  it; 
but  I  confess  my  own  feelings  would  be 
that  it  was  not  a  very  strong  objection, 
or,  indeed,  any  objection  at  all.     I  do  not 
think  it  would  deter  me  from  bidding  what 
I  thought  to  be  a  fair  value,  even  if  there 
were  not  that  consideration.     That  is  my 
feeling  about  it,  but  that  may  be  personal 
to  myself.     1    do  not  put   that   forward 
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strongly ;  but  this  I  do  feel,  I  wonder  that 
people  should  be  willing  to  bid  with  such 
very  peculiar  and  stringent  conditions, 
which,  from  their  peculiarity,  make  it 
extremely  difficult  to  put  a  construction 
upon  them.  On  the  other  hand,  I  have 
some  feeling  with  regard  to  this — I  wonder 
that  people  should  go  and  take  shares  in 
a  joint-stock  bank ;  I  consider  it  almost 
a  mark,  I  was  going  to  say,  of  insanity; 
at  all  events,  if  you  ask  me  whether  I 
would  allow  the  property  of  a  ward  of 
Court  in  chambers  to  be  laid  out  in  such 
a  manner,  I  should  say,  most  unquestion- 
ably not.  I  may  have  that  feeling ;  but 
the  question  is,  what  is  felt  and  thought 
upon  the  subject  by  mankind?  How  does 
it  operate  7  How  do  mankind,  who  look 
to  their  own  interest,  view  it  ?  Now  what 
do  we  find  with  regard  to  this  condition  ? 
First  of  all,  it  is  not  uncommon  now  to 
introduce  it  when  a  sale  takes  place  by  a 
vendor  who  is  absolute  owner,  whose  wish 
and  sole  object  is  to  get  the  best  price  he 
can ;  that  is,  to  get,  when  the  whole  thing 
is  completed,  the  utmost  amount  of  money 
into  his  pocket.  And  then  I  find  this,  that 
conveyancers  of  the  first  eminence,  and 
conveyancers  who  have  not  only  considered 
the  matter  in  their  practice,  but  who  have 
deliberately  considered  the  matter  with  a 
view  to  put  in  print  and  publish  their  own 
views  and  sentiments  of  what  they  find  to 
be,  what  they  know  to  be  the  practice,  and 
what  they  consider  to  be  the  right  practice 
—I  find  that  the  leading  conveyancers,  in 
their  published  treatises — which,  although 
not  authorities  for  this  Court  to  act  upon 
in  its  decisions,  are  entitled  to  great  respect 
and  consideration,  as  pointing  out  the 
practice — consider  it  to  be  a  reasonable 
and  proper  condition  to  be  Introduced, 
when  a  sale  takes  place  by  the  mortgagee 
under  a  common  power  of  sale  without 
any  special  clause  about  conditions.  Can 
1  conceive,  in  that  state  of  things,  where 
these  sales  have  taken  place  over  and  over 
again,  and  even  after  this  sale  had  taken 
place,  if  a  bill  were  filed  by  the  mortgagor 
against  the  purchaser  to  recover  the  pro- 
perty, that  any  Court  would  give  relief? 
I  confess  I  cannot  bring  myself  to  that 
conclusion.  It  appears  to  me  to  be  a  rea- 
sonable clause.  That  it  is  depreciatory  in 
the  sense  in  which  every  condition  which 


restricts  or  fetters  the  rights  of  a  purchaser 
can  be  considered  depreciatory,  I  admit. 
But  that  it  is  reasonable  and  proper,  and 
therefore  not  so  depreciatory  as  to  be 
improper  against  the  mortgagor,  I  also 
believe.  Therefore,  adopting  as  I  have 
said  the  principle  to  its  fullest  extent  as 
laid  down  by  Turner,  L.J.,  in  the  case 
of  Pyrke  v.  Waddingham^  I  ask  myself 
whether  I  think  any  Court  would  give 
such  relief?     I  do  not  think  it  would. 

Now  I  do  not  rely  upon  this,  but  at  the 
same  time  I  think  I  may  mention  this 
other  circumstance,  which  I  think  would 
operate  as  a  special  circumstance  in  the  pre- 
sent case  to  prevent  any  relief  being  given, 
which  would  be  this,  upon  the  question 
whether  it  was  a  proper  or  an  improper 
condition  to  introduce  as  between  mort- 
gagor and  mortgagee  where  the  mortgagee 
is  selling :  we  have  here  one  of  the  mort- 
gagors concurring  in  this  very  condi- 
tion being  introduced ;  I  do  not  mean  to 
say  that  would  bind  the  others— I  think 
it  would  not  at  all — still  it  would  be  a  cir- 
cumstance to  shew  that  one  at  least  of  the 
mortgagors  considered  it  to  be  a  reasonable 
condition  ;  but  that,  as  I  said  before,  I  do 
not  rely  upon,  and  in  the  absence  of  that 
circumstance  I  should  come  to  just  the 
same  conclusion.  Being  of  that  opinion 
with  regard  to  the  objection,  it  is  not 
necessary  that  I  should  go  into  the  question 
which  has  been  raised,  whether  that  objec- 
tion has  been  waived.  I  am  of  opinion  that 
it  has  not  been  waived  ;  but  whether  it  has 
been  waived  or  not,  it  appears  to  me  that 
it  is  not  a  suflficient  objection.  Nor  do  I  go 
into  the  question  whether  there  has  been 
any  concurrence  of  the  other  mortgagors. 
For  the  same  reason  I  do  not  go  into 
that.  At  the  same  time,  if  I  were  asked 
to  express  any  opinion  upon  it,  I 
should  say,  certainly  I  am  of  opinion  that 
there  has  been  no  concurrence  of  the 
mortgagors. 

I  come  now  to  the  other  objection, 
^  which  is  of  a  totally  dififerent  character. 
Here,  as  I  have  said,  the  objection  is, 
whether  there  is  anything  in  the  represen- 
tations made  by  the  particulars  to  mislead 
a  bidder  or  to  lead  this  purchaser  to  sup- 
pose that  he  was  bidding  for  an  article 
which  he  has  not  got ;  that  is,  bidding  for 
an    article    without    certain    restrictions, 


142 


COURTS  OF  CHANCERY : 


[New  Sebibs 


when,  in  fact,  those  restrictions  do  exist. 
Now,  it  appears  to  me  that  there  is  really 
nothing  in  that  objection.  The  objection 
is  this :  it  appears  by  the  testator's  will, 
that  he  gives  a  sum  charged  on  all  his 
property,  real  and  personal,  which  he  had 
given  to  his  wife  for  life,  and  directs  it  to 
be  sold,  to  raise  a  sum  of  14,000^.  Of  that 
14,000i.,  8,000/.  is  to  go  to  these  four 
Reades,  or  such  of  them  as  should  be 
living  at  the  death  of  the  wife.  Then,  that 
left  6,000/.  of  the  14,000/.:  2,000/.  of  the 
6,000/.  were  given  to  one,  under  a  similar 
condition  upon  the  contingency  of  his  sur- 
viving the  widow  ;  and  another  2,000/. 
to  another,  and  another  2,000/.  to  a 
third,  under  similar  contingencies  ;  and 
the  residue  of  the  property,  subject  to 
the  charge  of  those  sums,  amounting  to 
14,000/.,  is  given  to  certain  nephews, 
amongst  whom  are  these  four.  Now,  the 
only  question  is  as  to  the  8,000/.,  which 
was  the  subject  of  the  first  lot.  It  is  clear, 
then,  upon  that,  that  the  8,000/.  and  the 
three  sums  of  2,000/.  each  would,  in  the 
absence  of  any  declaration  on  the  part  of 
the  testator  one  way  or  the  other,  be 
chargeable  pari  passu^  and  if  there  were  a 
deficiency  of  the  fund,  if  the  fund  did  not 
produce  14,000/. — which  it  might  not — 
then  the8,000/.  and  the  threesumsof  2,000/. 
each  would  abate  pari  passu,  according  to 
that  gift.  The  testator  added  a  clause 
that  they  should  abate ;  but  if  there  were 
no  such  clause,  they  would  equally  abate. 
I  do  not  apprehend  that  there  can  be  the 
least  doubt  upon  the  construction  of  the 
Mill  in  that  respect.  There  was  nothing 
whatever  in  the  will  to  make  the  8,000/. — 
I  mean  independent  of  the  direction  that 
they  should  abate — payable  in  priority ; 
but  nt  all  events,  the  testator  said  that  they 
should  abate  pro  raid  in  case  the  fund 
did  not  produce  14,000/.  Now,  let  us  see 
what  is  the  effect  of  the  representation 
made  by  the  particulars  of  sale — that  is, 
do  the  particulars  of  sale  so  describe  the 
property  as  to  lead  any  one  fairly  to  con- 
clude that  the  8,000/.  as  put  up  for  sale  was 
8,000/.  not  liable  to  abatement  pari  passu 
with  the  three  sums  of  2,000/.  each  ?  If  they 
do,  then  would  come  the  question.  Were 
you,  the  purchaser,  misled  ?  The  purchaser 
here,  I  must  bear  in  mind,  is  a  com- 
pany,  and  of   course   a   company  acting 


carefully,  a  reversionary  interest  society 
acting  carefully  and  deliberately  in  all 
their  purchases,  acting  under  the  advice 
of  most  competent  persons,  both  legal 
and  what  I  may  call  financial,  of  a  person 
accustomed  to  the  business  of  an  ac- 
tuary, and  acting  under  the  most  careful 
deliberation  and  the  best  advice — but  does 
their  solicitor,  or  anybody  on  their  part, 
who  of  course  advises  them ;  does  their 
actuary,  does  any  one  of  their  directors, 
does  their  managing  director  or  their  ma- 
naging person,  suggest  that  when  he  looked 
at  these  particulars  he  thought  that  what 
was  put  up  for  sale  was  8,000/.  not  liable 
to  abatement  with  the  three  other  sums  ? 
There  is  not  a  word  to  such  an  effect. 
Still  I  must  look  to  see  whether  the  words 
used  are  calculated  to  mislead.  Now,  first 
of  all,  in  what  may  be  called  the  title- 
page  of  the  particulars  and  conditions  of 
sale,  there  is  this  description  of  the  pro- 
perty :  '"  Important  reversions  on  the  death 
of  a  lady  in  her  sixty-seventh  year."  Now, 
if  you  stop  there,  you  would  say  these 
reversions  are  not  contingent  at  all.  But, 
of  course,  you  must  look  to  the  will ;  you 
must  not  conclude  that  they  are  not  con- 
tingent ;  you  must  read  the  whole  of  the 
particulars  of  sale.  Then  the  title-page 
goes  on  :  "  Particulars  and  conditions  of  a 
sale  of  a  reversion  to  a  certain  sum  of 
8,000/.,  and  to  a  sum  of  about  4,000/., 
payable  on  the  decease  of  a  lady  in  her 
sixty- seventh  year,  which  will  be  sold  by 
auction,'*  and  so  on,  at  such  a  place.  Now, 
here  we  have  a  reversion  to  a  certain  sum 
of  8,000/.,  and  to  a  sum  of  about  4,000/. 
What  is  that  sum  of  about  4,000/.  ?  Clearly, 
upon  the  face  of  the  particulars,  it  is  this : 
as  I  have  said,  the  four  mortgagors,  the 
four  Reades,  and  some  other  nephews  of 
the  testator,  are  entitled  among  them  to 
his  residuary  property,  upon  a  certain  con- 
tingency,—  that  of  their  surviving  the 
widow.  Now,  taking  the  number  of  nephews 
—I  do  not  mean  to  say  it  is  set  out  in  the 
particulars  of  sale,  because  the  number  of 
nephews  is  not  set  out— but  taking  the 
number  of  nephews,  they  estimate  the 
chance  of  these  four  nephews  to  be  4,000i. 
No  doubt  it  was  roughly  taken  in  this 
way  :  **  Here  is  property  worth  24,0001. 
or  25,000/.,  and  here  is  14,000/.  of  charges; 
that  would  leave  10,000/.;  and  here  are 
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ten  nephews,  and  if  each  surviye  he  will 
have  about  1,000/.  Here  are  four  selling 
their  chance,  and  that  amounts  in  a  rough 
way  to  4,000/."  Understand  me ;  I  am 
not  saying  that  all  that  is  set  out,  but  that 
is  obviously  what  it  amounts  to.  Let  me 
see  what  is  meant  by  '*  a  certain  sum  of 
8,000/.  and  a  sum  of  about  4,000/.'*  Cer- 
tsinly  it  does  not  mean  that  it  is  not  liable 
to  contingency  at  all,  because  it  says  in 
the  next  line  but  one,  contingent  upon  one 
of  four  younger  lives  surviving  her,  that  is 
the  lady  of  sixty-seven ;  so  that  it  does 
not  mean  it  is  not  contingent ;  but  what 
does  it  mean  ?  It  means  that  whereas  the 
8,000/.  is  a  fixed  sum,  the  4,000/.,  which 
is  the  other  lot,  is  not  a  fixed  sum ;  that  it 
is  an  uncertain  sum ;  it  is  a  share  of  resi- 
due which  is  uncertain,  and  that  is  the 
meaning  of  the  word  **  certain"  in  the  first 
page.  But  now  let  us  come  to  the  par- 
ticulars themselves.  Lot  No.  1.  is  de- 
scribed thus : — "  A  reversionary  absolute 
sum  of  8,000/.  cash.'*  Now,  there  it  is 
called  an  absolute  sum,  not  a  certain  sum. 
Absolute  does  not  mean  that  it  is  not 
liable  to  contingency,  because  it  is  ex- 
pressed to  be  liable  to  contingency.  Then, 
what  is  meant  by  absolute  ?  It  is  meant 
that  it  is  a  fixed  sum  ;  it  is  a  fixed  sum  in 
contradistinction  to  the  second  lot,  which 
is  uncertain  and  not  fixed,  because  it  is  a 
share  in  residue  which  is  not  only  liable 
to  charges,  but  liable  to  expenses,  costs, 
and  so  on.  "  A  reversionary  absolute  sum 
of  8,000/.  cash,  payable  on  the  decease  of 
a  lady  in  her  sixty-seventh  year,  less  the 
legacy  duty,  in  case  (here  is  the  contingency 
enunciated)  four  persons,  aged  respectively 
forty- two,  thirty -six,  thirty -eight  and 
twenty-seven,  or  any  of  them,  shall  survive 
her."  Then  we  come  to  this:  "  This  sum 
of  8,000/.  is  charged  by  the  will  of  the 
late  James  Reade,  Esq.,  of  Berkeley  Street, 
Portman  Square,  on  the  property  men- 
tioned below  in  favour  of  his  four  nephews 
named  in  his  will,  together  with  a  policy 
of  assurance  that  was  to  secure  a  certain 
sum  in  the  event  of  all  or  one  of  the  four 
surviving  the  widow."  Then,  according 
to  this  title-page,  one  wouldnothave  known 
how  the  8,000/.  was  created,  how  it  was 
lecured  upon  the  property.  It  might  have 
been  under  any  unknown  circumstances ; 
hut  here  we  have  the  fact  that  it  is  a  charge 
under  a  gentleman's  will,  and  it  is  a  charge 


on  the  property  which  is  mentioned  below. 
There  is  no  mention  there  of  any  other 
charge ;  and  if  that  were  all,  and  there  were 
nothing  more  in  the  particulars,  undoubt- 
edly it  would  have  represen  ted  that  there  was 
8,000/.  chargeable  upon  this  property ;  and 
no  mention  being  made  of  any  other  charge,  it 
would  be  fair  to  conclude  upon  the  reading 
of  this,  that  it  was  8,000/.,  and  if  the  pro- 
perty amounted  to  8,000/.  you  will  get 
paid ;  but  in  the  second  lot  of  the  very 
reversionary  interest  of  these  four  persons 
in  the  residue  of  the  property  subject  to 
this  charge  we  have  a  further  description. 
Lot  2  is  described  as  '*  the  contingent 
shares  of  the  same  four  persons  in  the 
produce  of  the  residuary  property  of  the 
above-named  testator.  The  property  is 
not  divisible  until  the  death  of  the  widow 
of  the  testator,  now  in  her  sixty-seventli 
year.  It  consists  of  the  several  particulars 
mentioned  below."  Then  it  goes  on  to 
say  what  the  property  is  subject  to.  The 
property  is  subject,  besides  the  life  interest 
of  the  testator's  widow,  to  the  two  follow- 
ing contingent  charges:  first,  the  above 
sum  of  8,000/.,  payable  in  the  event  above 
referred  to ;  and,  secondly,  three  other 
sums  of  2,000/.,  payable  in  case  any  of  the 
children  of  the  testator's  brother  John 
Reade,  of  whom  there  are  four  now  living, 
shall  survive  the  widow  of  the  testator; 
making  14,000/.,  and  which  sum,  that  is, 
14,000/.,  is  a  first  charge  upon  the  testa- 
tor's estate."  What  is  represented  there 
is  this,  that  this  property,  this  lot  2,  which 
we  are  now  selling,  is  the  contingent  share 
of  these  four  persons  in  the  residue,  after 
satisfying  that  charge  of  14,000/.,  which 
consists  of  four  portions,  a  charge  of  8,000/. 
and  a  charge  of  2,000/.,  and  two  other 
charges  of  2,000/.  each.  What  is  the  effect 
of  that  ?  Is  it  that  the  8»000/.  is  to  be 
paid  in  priority  to  each  of  the  2,000/.,  or 
one  of  the  2,000/.  to  be  paid  in  priority  to 
another  of  the  2,000/.  ?  Anybody  reading 
this  would  come  to  the  conclusion,  as  the 
advisers  of  this  Reversionary  Interest  So- 
ciety did  come  to  the  conclusion,  that  they 
were  buying  that  charge  of  8,000/.  subject 
and  liable  to  abatement  pari  passu,  and 
having  no  priority  over  the  three  sums  of 
2,000/.  each.  Then  it  goes  on  to  describe 
the  property  which  is  the  subject  of  this 
charge,  that  is,  amounting  to  14,000/.,  and 
the   residue   of  which    constitutes   lot  2. 
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There  is  a  freehold  and  copyhold  house, 
and  there  are  various  shares  in  divers 
railway  companies  ;  and  there  is  a  small 
sum  of  3/.  per  cent,  annuities.  Now,  I 
confess  it  does  appear  to  me,  that  it  is 
impossible  to  suggest  that  there  is  any- 
thing upon  the  face  of  these  conditions 
to  mislead  anybody,  or  to  lead  any  one 
not  only  to  the  conclusion  but  to  the  sus- 
picion that  it  was  meant  to  be  represented 
that  the  8,000/.  was  prior  in  point  of 
charge  to  the  sums  of  2,000/.  each.  It  is 
true  that  the  particulars  do  not  set  out  the 
clause  in  the  will  which  expressly  provides 
that  there  should  be  no  priority,  but  an 
abatement  pari  passu  in  the  event  of  the 
property  not  producing  14,000/.  It  does 
not  set  out  that,  it  is  true  ;  but  it  sets  out 
that  which  produces  precisely  the  same 
eifect.  It  sets  out  that  here  is,  by  the 
testator's  will,  property  which  is  described 
now  as  consisting  of  such  and  such  par- 
ticulars, which  is  charged  with  8,000/. 
and  three  sums  of  2,000/.  each,  making 
14,000/.,  and  that  14,000/.  the  first  charge ; 
and  then,  subject  to  that,  they  are  selling 
the  second  lot,  the  shares  of  these  four 
persons.  Under  these  circumstances,  I  am 
of  opinion  that  the  second  objection  is  not 
maintainable ;  and  therefore  the  decree 
must  be  prefaced  with  what  is  stated  to 
be  the  agreement  between  the  parties,  upon 
which  I  have  undertaken  to  express  my 
opinion  upon  the  two  points.  The  decree 
must  be  for  specific  performance,  and 
for  the  payment  of  the  residue  of  the 
purchase-money,  with  the  consequential 
directions  as  regards  costs.  It  appears  to 
me,  without  imputing  anything  wrong  to 
the  purchasers,  who  are,  of  course,  desirous 
of  having  a  complete  title,  that  they  have 
raised  objections  which  are  not  tenable, 
and  I  think  I  am  bound  to  make  them  pay 
the  general  costs  of  the  suit. 

His  Honour  afterwards  said,  that  the 
portion  of  the  costs  occasioned  by  the  evi- 
dence as  to  the  value  of  the  testator's  pro- 
pert}',  and  by  the  contention  raised  as  to 
the  loss  of  interest,  should  be  paid  by  the 
plaintiffs  as  not  being  strictly^  necessary 
for  the  decision  of  the  question  between 
the  parties. 


re  THE  HAMPSTEAD  JUNC- 
TION RAILWAY  COMPANY. 

Ex  parte    the   dean    and 

CHAPTER  OF  WESTMINSTER. 

Lands  Clauses  Consolidation  Act^^Cot' 
poration  Lands  —  Dividends  —  Purchase^ 
Money, 

A  railway  company ^  under  the  compulsory 
powers  of  the  Lands  Clauses  Consolidation 
Act,  took  lands  belonging  to  a  corporation, 
which  were  then  let  on  lease.  The  value  of 
the  reversion  was  alone  assessed,  it  being 
understood  that  rents  were  to  be  paid  to  the 
corporation  during  the  existence  of  the  leases. 
Upon  a  petition  by  the  corporation,  asking 
for  the  investment  of  the  purchase-money, ~^ 
Held,  that  the  purchase  was  made  as  of 
property  in  possession^  and  that  the  divi' 
dends  were  payable  to  the  corporation,  and 
ought  not  to  be  accumulated  up  to  the  falling 
in  of  the  reversion. 

The  Hampstead  Junction  Railway  Com- 
pany was  incorporated  by  the  16  &  17 
Vict.  c.  ccxxii. ;  it  included  the  powers 
of  the  Lands  Clauses  Consolidation  Act, 
1845.  The  term  for  making  the  railway 
was  also  extended  by  the  19  &  20  Viet, 
c.  lii. 

The  company  required,  for  the  purposes 
of  the  railway,  several  pieces  of  land  in  the 
parish  of  St.  John's,  Hampstead,  of  which 
the  Dean  and  Chapter  of  Westminster  were 
seised  in  fee,  one  containing  8a.  Or.  32  p.; 
this  (inter  alia)  was  demised  by  an  inden- 
ture dated  the  26th  of  December  1808,  to 
Thomas  Roberts,  for  three  lives,  and  the 
life  of  the  longest  liver  of  them,  at  a  yearly 
rent  of  1/.  125.  Another  piece  contained 
la.  3r.  3p.;  and  this,  on  the  Idth  of 
October  1855,  they  agreed  to  demise,  with 
other  lands,  to  Henry  Davidson,  for  ninety- 
nine  years,  at  an  aggregate  yearly  rent  of 
231/.  105. 

The  dean  and  chapter  and  the  company, 
in  consequence  of  differences  as  to  the 
value,  appointed  an  arbitrator  to  determine 
the  amount  to  be  paid  by  the  company  for 
the  absolute  purchase  of  the  land,  and  as 
compensation  for  damage  or  injury  likely 
to  be  sustained  by  the  execution  of  the 
works,  as  well  as  by  the  severance  of  the 
land  from  the  other  parts  of  the  estate. 

The  arbitrator  assessed  and  awarded, 
to  be  paid  by  the  company,  3,300/.  for  the 
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abiolnto  pnrehate  of  tlie  8a.  Or.  82p.» 
mbjeet  to  the  leaae,  and  105/.  for  the  1  a. 
Sr.  Sp.9  tabject  to  the  leaae  agreed  to  be 
gnnted.  He  also  awarded  8,700/.  as  the 
amoont  to  be  paid  to  the  dean  and  chapter 
for  eonpensatioii  for  damage  and  severance 
k  nspect  of  the  8a.  Or.  82p.  He  also 
stated  that  he  had  fixed  the  several  sums 
en  the  principle  that  the  respective  lessees 
weie  to  oontinne  pajring  to  the  dean  and 
chapter  the  whole  of  the  rents  reserved  by 
tiie  leases  during  the  remainder  of  the 
tenas  existing  therein. 

The  nilwaj  company  paid  into  court 
the  sum  of  7, 105/.,  the  amount  of  the  sums 
awarded,  and  also  a  sum  of  529/.  1«.  8if. 
§of  interest  on  the  puichaae-money. 

The  deaa  and  chapter,  by  their  petition, 
lew  asked  that  the  529/.  1«.  3i/.  might  be 
psid  to  them,  and  that  the  7,105/.  nught 
be  invested,  and  diat  the  dividends  accru- 
kg  thereon,  from  time  to  time,  might  be 
pdd  to  them. 

Mr,  R»  Falmgrt  for  the  dean  and  chap* 
ter,  in  support  of  the  petition,  reforred  to 
Ex  pmrU  th€  Deam  mmd  Clmpter  </  Oiaum 

Mtm  Speedf  for  the  company. -— The 
pstitioBers  are  to  receive  the  whole  reserved 
nnt  during  the  continuance  of  the  leases ; 
it  would  seem,  therefore,  that  the  dividends 
to  aeerae  from  the  sums  to  be  invested 
eagfat  to  be  accumulated  until  the  expira- 
tien  of  the  existing  terms. 

Nov.  24.«*The  Master  of  the  Rolls. 
—I  must  oonsider  the  value  of  the  pro- 
perty to  have  been  computed  as  if  the 
par^ase  was  made  of  property  in  posses- 
tioa;  and  adopting  the  principle  of  those 
esses  which  hold  that  where  the  reversion 
is  tsken  by  the  railway  company  the  per- 
son entitled  to  the  reversion  shall  only 
tske  so  nradi  of  the  rents  and  so  much  of 
the  dividends  as  correspond  to  the  amount 
which  they  would  have  received  jf  the  mat* 
ter  had  remained  unconverted,  and  also 
that  the  rest  is  to  accumulate  for  the 
purpose  of  making  payments  at  the  end 
ef  the  term  of  what  would  have  been 
the  absolute  value  of  the  property,  I  am 
ef  opinioA  that  this  is  not  a  case  of  that 
description,  but  that  it  is  a  case  where, 
(1)  19  Law  1.  Rep.  (n^.)  Chftiio.  400. 
Haw  Sasns,  XXYIIL— OaAira 


having  regard  to  the  agreeknents  that  were 
entered  into  for  letting  the  property  on 
building  leases,  and  obtaining  the  surren- 
der for  that  purpose,  it  must  be  treated  as 
property  bought  in  possession,  and,  con- 
sequently, that  the  Dean  and  Chapter  of 
Westminster  are  entitled  to  the  dividends 
upon  this  fund.  I  concur  in  the  cases, 
and  do  not  mean  in  any  respect  to  disturb 
them  by  what  I  now  state. 


KiNDEBSLXT,  V.C. 

Nov.  8. 


} 


THORNBER  V»  WILSON. 


Annuity '^Upon  what  Property  charge^ 
able — Mixed  Fund  for  Payment  of  Debts 
''^Charitable  Devise, 


A  testator  devised  eertam  estates  in  /ee, 
subjeet  nevertheless,  and  he  thereby  charged 
the  same  estates  wUh  the  payment  of  an  ««- 
nmity  of  80/.  a  year.  He  also  devised  other 
estates  to  trustees  upon  trust  to  seU  and 
apply  the  proceeds  arising  from  such  sale^ 
together  with  his  personal  estate,  which  he 
bequeathed  to  them,  in  discharge  of  his  dd}ts 
atid  legacies;  and  if  any  surplus  should  re- 
main, the  testator  directed  the  same  to  be 
paid  to  the  then  minister  of  a  Catholic 
chapel,  to  whom  he  gave  and  bequeathed 
the  same  : — Held,  that  the  annuity  of  80/. 
was  a  charge  upon  the  corpus  of  the  estates; 
that  the  fund  for  payment  </  debts  and 
legacies  was  a  mixed  fund ;  and  that  the 
devise  of  the  surplus  of  the  proceeds  arisif^ 
from  the  sale  of  the  property  to  the  Catholic 
minister  was  void  under  the  Statute  of 
Mortmain, 

A  question  was  rused  in  this  case  upon 
the  construction  of  the  wlU  of  John  Mount, 
dated  the  dOth  of  December  1843.  The 
testator  being  seised  and  possessed  of  free- 
hold, copyhold  and  leasehold  estates,  and 
also  of  personal  property,  gave  to  his 
wife  Margaret  the  use  of  the  dwelling- 
house  in  which  he  then  resided,  together 
with  the  furniture  and  appurtenances,  for 
her  natural  life ;  and  after  her  decease  he 
gave  and  devised  the  same  to  the  then 
minister  of  the  Roman  Catholic  Chapel  at 
Lawkland,  in  the  parish  of  Clapham,  in 
the  West  Riding  of  the  county  of  York,, 
and  his  successors,  ministers  of  the  same 
chapel,  for  ever,  as  an  addition  to  the  sti- 
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pend  of  such  cbapel.  And  he  gave  and 
devised  to  Thomas  Wilkinson,  minister  of 
the  Roman  Catholic  Chapel  at  Kendal, 
and  to  his  successors  for  everj  all  those  his 
estates  called  Stock's  Mill,  with  the  cot- 
tages adjoining,  Small  Tree,  with  the  cot- 
tages adjoining,  and  Red  Tree,  vrith  the 
cottages  adjoining  (except  the  close  of 
land  thereinafter  devised  to  William  Allen), 
with  one  Mossdale,  in  Craka  Moss,  all 
situate  in  the  township  of  Skelsmere,  in 
the  parish  of  Kendal,  in  the  county  of 
Westmoreland ;  also  one  other  Mossdale 
in  Doate's  Moss,  in  the  parish  of  Arton, 
subject,  nevertheless,  and  he  thereby 
charged  the  same  estates  with  the  pay- 
ment of  80/.  a  year  to  his  said  wife,  for  her 
natural  life,  which  was  to  be  in  lieu  and 
satisfaction  of  all  dower  which  she  might 
be  entitled  to  out  of  his  estates ;  and  he 
directed  that  the  same  should  be  paid  to 
her  by  two  equal  half-yearly  payments  on 
the  days  therein  mentioned ;  with  power 
of  distress.  He  also  gave  to  the  officiating 
minister  of  the  said  Roman  Catholic  Chapel 
at  Kendal,  for  and  during  the  term  of 
seven  years  next  after  his  decease,  the 
rents  and  profits  of  all  those  the  said  tes- 
tator's two  allotments,  called  **  Lord's  Al- 
lotment" and  '* Commissioner's  Allotment," 
situate  in  the  said  township  of  Skelsmere. 
He  gave  and  devised  unto  Richard  Wilson, 
of  Kendal  aforesaid,  gentleman,  and  Wil- 
liam Ellison,  of  Sizor,  in  the  said  county 
of  Westmoreland,  gentleman,  all  that  his 
estate  called  **Bowstone,"  situate  in  the 
parish  of  Strickland  Kettle,  in  the  said 
county  of  Westmoreland  ;  and  also  the 
said  two  allotments,  called  '*  Lord's  Allot- 
ment" and  **  Commissioner's  Allotment," 
subject  to  the  said  term  therein  of  seven 
years ;  to  hold  the  same,  with  the  appur- 
tenances, unto  them  the  said  Richard  Wil- 
son and  William  Ellison,  and  the  survivor 
of  them,  their  or  his  heirs  and  assigns  for 
ever,  upon  the  trusts  following,  (that  is 
to  say,)  upon  trust  that  they  the  said 
Richard  WUson  and  William  Ellison,  and 
the  survivor  of  them,  or  the  heirs  of  such 
survivor,  should  absolutely  sell  and  dis- 
pose of  the  same  premises  at  such  time 
and  manner  as  therein  mentioned,  and 
should  apply  the  money  arising  from  such 
sale  or  sales,  together  with  his  personal 
estate,  which  he   thereby  bequeathed  to 


them,  in  satisfaction  and  discharge  of  his 
just  debts,  funeral  and  testamentary  ex- 
penses, and  the  legacies  thereinafter  by 
him  bequeathed,  and  if  any  surplus  should 
remain,  the  said  testator  ordered  and 
directed  the  same  to  be  paid  to  the  then 
minister  of  the  Roman  Catholic  Chapel  at 
Kendal  aforesaid,  to  whom  he  gave  and 
bequeathed  the  same,  and  who  he  thereby* 
declared  should  be  his  residuary  legatee. 

The  testator  died  in  December  1843, 
leaving  the  plaintiff,  his  sister,  and  heiress- 
at-law  and  sole  next-of-kin,  him  surviving. 
The  bill  prayed  that  it  might  be  declarMl 
that  the  gifts  to  the  Roman  Catholic 
priests  were  void,  and  that  the  trustees 
who  had  taken  possession  of  the  estates 
might  be  ordered  to  give  them  up  to 
the  plaintiff,  and  for  an  account  and 
receiver. 

The  case  came  on  for  argument  on  the 
26th  of  April  1855,  (reported  in  24  Law 
J.  Rep,  (n.s.)  Chane.  667),  when  the  Vice 
Chancellor  decided  that  the  three  gifts 
to  Catholic  priests,  that  is  to  say,  the 
devise  of  the  dwelling-house  to  the  then 
minister  of  the  Roman  Catholic  Chapel 
at  Lawkland,  his  successors,  ministers  of 
the  same  chapel,  for  ever,  as  an  addition 
to  the  stipend  of  such  chapel;  and  the 
devise  to  T.  Wilkinson,  minister  of  the 
Roman  Catholic  Chapel  at  Kendal,  and 
to  his  successors,  for  ever ;  and  the  gift  to 
the  officiating  minister  of  the  chapel  at 
Kendal,  of  tlie  rents  and  profits  of  two 
estates  for  seven  years  next  after  his  de- 
cease, were  all  void  under  the  Statute  of 
Mortmain,  as  being  intended  solely  for  the 
benefit  of  the  church  and  not  of  Uie  indi- 
viduals ;  but  as  regarded  the  residuary 
devise.  His  Honour  said,  it  was  useless 
to  express  an  opinion  until  the  accounts 
had  been  taken.  That  question  was,  there- 
fore, reserved;  and  the  accounts  having 
now  been  taken,  the  matter  came  on  again 
for  argument,  upon  the  questions,  whether 
the  annuity  of  80/.  per  annum  to  the  tes- 
tator's wife  was  a  charge  upon  the  eorpu$ 
of  the  estate,  whether  the  money  appli- 
cable to  the  payment  of  debts  and  legacies 
was  a  mixed  fund,  and  whether  the  gift  of 
the  surplus  of  the  proceeds  arising  from 
the  sale  of  the  estates  to  the  then  minister 
of  the  Roman  Catholic  Chapel  at  Kendal 
was  9  good  beneficial  gift,  to  such  minister. 
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Mr.  Qlaue  and  Mr.  Sidney  Smith  ap- 
peared for  the  plaintiff;  and  cited  Foster 
V.  Smith  {!). 

Mr,  jiuderaon  appeared  for  one  of  the 
defimdanti. 

Mr,  WiehetUf  for  the  Crown,  cited 
ReherU  t.  Walker  (2)  and  Boughton  t. 
Boagkton  (S). 

Mr.  Shaper  and  Mr.  Wakefield^  for  the 
lepraaentatiTea  of  the  minister  of  the  Ro* 
man  Catholic  Chapel  at  Kendal,  cited 
CMe  T.  Cable  [A). 

Ki]n>SRSLXT,y.C. — ^With  respect  to  the 
pft  to  the  then  minister  of  the  Roman 
Catholic  Chapel  at  Kendal,  it  is  clearly  a 
dsTise  to  a  charity.  There  are  previous  gifts 
of  the  same  nature,  which  I  have  already 
decided  to  he  void  under  the  Statute  of 
Mortmain,  and  I  see  no  reason  to  question 
tlie  correctness  of  that  decision.     The  tes- 
tator has  devised  his  Bowstone  estate  and 
other  property,   snhject  to   the   term   of 
teven  years,  to  trustees,  upon  trust  to  sell 
tbe  same  and  apply  the  proceeds,  together 
vidi  his  personal  estate,  in  discharge  of  his 
dehts,  testamentary  expenses  and  legacies, 
tnd  if  any  surplus  should  remain,  the  tes- 
tator directed  the  same  to  he  paid  to  the 
then  minister  of  the  Roman  Catholic  Chapel 
at  Kendal,  to  whom  he  gave  and  bequeath- 
ed the  same,  and  the  testator  makes  him 
hit  residuary  legatee.     Can  there  be  any 
doobt  that  the  intention  was  to  benefit  the 
nmitter,  that  is,  the  chapel,  by  giving  so 
rnoeh  to  the  person  who  should  be  the 
then  minister    thereof?      The   question, 
whether  there  is  a  charitable  gift,  depends 
Bot  merely  on  the  fact  that  there  is  a  gift 
to  an  individual  described  as  the  minister, 
^Hrtupon  the  question  whether  the  testator 
deiignates   the  individual,   or    gives  the 
I^aey  to  the  person  who  happens  to  fill 
the  office.  A  gift  to  a  minister — qva  minis- 
ter—is a  charitable  bequest.      Instances 
wne  put  in  the  course  of  the  argument  of 
t  gift  to  the  Court  of  Chancery,  to  the 
Attorney  General,  or  to  the  Queen.     But 
^lK>ie  instances  do  not  apply,  for  they  are 
not  and  cannot  be  charitable  objects.    But 

(1)  1  Ph.  629 :    t.  e.  15  Law  J.   Rep.  (v.s.) 
Clunc  18S. 

(2)  1  Rms.  &  M.  752. 
(S)  1  H.L.  Cat.  406. 
(4)  16  Bcav.  507. 


here  I  think  the  intention  clearly  was  to 
benefit  the  minister  and  chapel ;  and  it 
was  not  a  personal  bequest,  with  a  mere 
description  of  the  individual.  Had  there 
been  a  gift  of  1,000/.  to  the  person  now 
minister,  &c.,  that  would  have  been  differ- 
ent; as  the  testator  might  not  be  acquaint- 
ed with  his  name,  and  could  only  describe 
him  by  his  office.  It  may  be  observed, 
also,  that  the  surplus  cannot  be  realized 
until  seven  years  after  the  testator's  death ; 
that,  I  think,  renders  the  case  still  more 
conclusive.  As  to  the  trust  for  sale,  I  am 
of  opinion  that  the  testator  meant  to  make 
a  mixed  fund,  and  not  a  fund  in  aid  of  the 
personalty.  He  gave  the  estate  to  be  sold, 
and  then  proceeded  thus  : — "And  should 
apply  the  money  arising  from  such  sale  or 
sales,  together  with  his  personal  estate,** 
&c. ;  that  is,  he  constituted  a  mixed  fund, 
composed  of  the  two  classes  of  property. 
There  must,  therefore,  be  an  ascertainment 
and  apportionment  of  those  classes.  Then, 
as  to  the  charge  of  the  80/.  annuity.  If 
the  testator  had  given  real  estate  and 
charged  it  absolutely,  without  adverting 
to  the  rents  and  profits,  either  with  a  gross 
or  an  annual  sum,  that  would  have  been 
a  charge  upon  the  corpus.  If  the  testator 
had  been  told  that  tbe  rents  would  more 
than  produce  that  sum,  he  might  have 
said,  **  Well,  then,  pay  it  out  of  the  rent  ;'* 
but  as  the  case  stands,  the  gift  is  an  abso- 
lute gift  of  the  estate,  charged  with  so 
much,  and  the  person  who  takes  the  devise 
must  take  it  so  charged. 


BRANDON  r.  BRANDON. 


Lords  JnsTicas.'l 
Jan.  12.       J 

Principal  and  Surety — Right  of  Surety 
to  have  the  Shares  of  the  Receiver,  a  Party 
to  the  Cause,  applied  in  discharge  of  Pay^ 
ments  made  by  him — Mortgage  to  Surety. 

B.  B.  was  entitled  as  heir-at-law  to 
shares  in  the  estate  of  S.  B,  under  adminis' 
iration  in  this  court.  He  also  became  en- 
titled^  by  purchase  from  parties  interested, 
to  other  shares.  He  was  appointed  receiver 
of  the  rents,  and  gave  the  usual  security. 
B.  B.  became  a  defaulter,  and  his  sureties 
were  compelled  to  pay  the  full  amount  of 
their  recognizances,  which  was  not  sufficient 
to  satisfy  the  deficiency.     One  of  the  Vice 
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ChancelUrs  decided  that,  inasmuch  as  the 
parties  to  the  suit  other  than  B.  B.  were 
entitled  to  say  that  B,  B.  should  take  nothing 
until  they  were  paid  in  full  their  shares,  and 
as  the  money  paid  in  by  the  sureties  was 
applicable  to  make  good  those  shares  as  far 
as  it  would  go,  the  sureties  had  an  equity  to 
be  rC'Couped  all  they  had  paid  out  of  the 
shares  of  B,  B.  after  these  shares  had  made 
good  all  that  remained  due  to  the  other 
parties  after  exhausting  the  money  paid  in 
by  the  sureties,  B.  B,  had  executed  a 
mortgage  to  the  sureties  of  all  his  shares  as 
heir'at'law,  but  **not  the  shares  he  had 
purchased,**  He  became  bankrupt,  and  his 
assignees  sold  these  shares,  and  the  Vice 
Chancellor  decided  that  the  purchaser  from 
the  assignees  could  not  stand  in  a  better 
position  than  the  assignees,  who  took  only 
subject  to  the  same  equity  as  B,  B,  ;-»Held, 
oil  appeal^  that  the  decision  was  correct,  the 
mortgage  making  no  difference  in  the  rights 
of  the  sureties. 

This  was  tn  appeal  from  a  decision  of 
Vice  Chancellor  Kindersley,  made  on  the 
27th  of  March  1857ff  on  Airther  directionsi 
and  on  two  petitions  in  the  above-named 
cause,  and  eleven  other  causes  arising  out  of 
the  same. 

The  appeal  was  presented  by  Mr.  Glover, 
a  surety  for  William  Barnard  John  Bran- 
don  (hereinafter  in  this  report  called 
Barnard  Brandon),  the  receiver  in  the 
cause  and  a  party  interested  under  the 
will  of  Samuel  Brandon,  the  testator  in  the 
cause,  the  administration  of  whose  estate 
was  the  object  of  the  original  suit.  The 
appeal  was  against  one  clause  of  a  volumi- 
nous decree,  and  the  question  raised  will 
appear  firom  the  following  abridgment  of 
the  judgment  of  the  Vice  Chancellor. 
After  disposing  of  other  parts  of  the  case, 
his  Honour  proceeded  to  say  :  —  '*  The 
question  I  have  now  to  dispose  of  is  of  a 
novel  kind,  not  novel  with  respect  to  the 
general  principles  upon  which  the  quet> 
tion  has  been  argued,  but  with  respect  to 
the  application  of  those  principles.  The 
question  is  as  between  the  assignees  in 
bankruptcy  of  Barnard  Brandon,  the  re- 
ceiver in  the  cause,  and  his  surety  Mr. 
(Clover.  Barnard  Brandon,  the  receiver, 
was  entitled  as  heii^at-law  of  the  testator 
to  real  estate  undispoeed  of  by  the  will. 


and  to  certain  shares  and  int«retla  of  par- 
ties who  were  interested  under  the  wilL 
In  April  1839  Barnard  Brandon  was  dia^ 
charged  from  being  receiver,  and  an  aceonnt 
was  directed  of  the  monies  in  his  hands,  to 
whom  the  same  belongs,  and  in  what  man- 
ner and  to  whom  the  same  ought  to  be 
paid,  or  for  whom  the  same  ought  to  be 
invested.  In  January  1840  Banuurd  Bnoi- 
don  became  bankrupt.  In  pursuance  of 
the  order  of  1889,  the  Master  made  his 
report,  not  satisfying  all  the  inquiries,  but 
finding  that  6,277/.  16«.  id,  was  due  from 
the  receiver.  Upon  that  report  a  petition 
was  presented  in  July  1840,  by  the  partfioa 
beneficially  interested,  for  the  sureties  to 
pay  in  the  amount  found  due,  and  a  cross* 
petition  by  the  sureties  was  presented,  on 
the  ground  that,  as  Barnard  Brandon  was 
himself  interested  in  some  portion  of  thai 
balance,  the  sureties,  though  they  m^t 
be  liable  to  pay  what  was  necessary  to 
satisfy  the  interests  of  the  parties  other 
than  Barnard  Brandon,  ought  not  to 
be  liable  to  make  good  that  portion  of 
the  balance  which  would  be  beneficial  to 
Barnard  Brandon.  On  these  petitioni 
coming  on  in  November  1840,  an  order 
was  made  on  that  against  the  sureties :  ihmy 
were  ordered  to  pay  in  4,4151.  2a«  7ii*f^ 
which  they  subsequently  did,  and  ultt^ 
mately  the  amount  arrived  at  4,7001.  paid 
by  the  sureties. 

In  order  to  simplify  this  statement,  H 
may  be  right  to  say  that  Mr.  Qlover* 
one  of  the  sureties,  became  solely  entitled 
to  or  interested  in  respect  of  Uie  whole 
4,700/.  paid  in.  The  amount  of  the  loi- 
cogniiances  executed  by  each  of  the  anrai^ 
ties  was  4,762/.  Mr.  Barnard  Brandon, 
on  the  8rd  of  September  1880,  had  exe* 
cuted  bonds  to  each  surety  to  indemnify 
him  firom  all  losses  by  reason  of  his  snve^* 
ship.  On  the  4th  of  June  1889  Mr.  Bar^ 
nard  Brandon  executed  a  mortgage  to  ikb 
sureties,  which  recited,  among  other  things^ 
the  bonds  of  indemnity  to  them,  the  moit^ 
gagor*8  title  to  certain  leasehold  eatotea, 
his  title  to  certain  of  the  testator's  rsid 
estates  not  devised  by  the  will,  and  hia 
title  to  certain  shares  under  the  will ;  that 
there  was  due  from  him  as  receiver  about 
5,000/.,  which  the  sureties  were  liable  to 
pay,  and  then  reciting,  *' And  whereas  the 
said  Barnard  Brandon  being  minded  and 
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IflinBi  to  mdemnify  and  fare  harmlem 

Ib  mA,  ke*  (suretieSy  Mr*  Olover  among 

tai)^  and  eaeb  of  tliem,  from  and  against 

AkiNty  coats,  cliau^es,  damages  and  ex- 

fOM  to  ariae  or  l>e  ocscstfioned  from  or  by 

nMQB  of  their   limvin^  entered  into  the 

Wfa^'inentioned.  recogpiizances,  hath  con* 

MBlei  md  agreed   to  conTej,  assign  and 

mne  unto  the  said  (sureties),  their  heira, 

omtan,  administrsitora  and  assigns,  all 

tia  (infold  estates    auid  parts  and  shares 

tewf  to  whieb  tl&e  sadd  Barnard  Brandon 

iisiBiy  he  entitled  at  law  or  in  equity  as 

yMt-ltw  of  the    acdd  Samuel  Brandon, 

VstMt  aay  anch  sliatfes  or  interests  as  the 

aidBmard  BrsAdon  may  have  acquired 

Vy  fvdsse,  and  liis  share  and  interest  in 

teicDtiand  profits  thereof;  and  also  the 

aid&cUHry  and  premises  held  by  the  said 

Bmard  Brandon  under  the  said  indenture, 

le^  and  the  en^nes,  machinery,  fixtures, 

tanb  and  thfnc^  therein  or  thereupon, 

1^  tht  tiuats»**  &c«  after  declared. 

The  deed  then  "vritnessed,  that  Barnard 
Bmdoa  eosTcyed   **  all  and  singular  the 
Manages,  lands,  tenements  and  heredita- 
ante  of  freehold   nature  or  tenure,  and 
pnti  or  shares  of  measuages,  lands,  tene* 
Msti  sad  hereditaments  of  freehold  nature 
or  tenmeof  which  he,  the  said  Barnard  Bran- 
^  a  or  may  be  aeised,  or  to  which  he  is 
ormtj  be  entitled  aa  the  heir*at-law  of  the 
sid  Samuel  Brandon,  but  not  otherwise,"  to 
Wd  the  same  upon  the  trusts  after  declared. 
Aad  it  waa  farther   witnessed,   that   he 
•signed  the  leaaehold  premises  and  plant, 
aaehinery  and   fixtures  upon  the  same 
trasts.  The  trusts  were  for  sale  at  the  dis- 
QetioD  of  the  sureties,  and  after  payment 
^  the  expenaea  of  sale  to  retain  and  reim- 
burse themselves  **  all  such  monies  respec- 
tively as  they  respectively,  or  any  of  them, 
ihall  or  may  have  paid  under  or  by  reason 
of  tbe  said  suretyship,  with  interest,"  &c., 
i&d  all  sums  they  may  have  to  pay  by 
inson  of  their  having  executed  the  said 
'eeognisances.     '*  Provided  also,  &c.  that 
^  total  amount  of  the  money  secured,  or 
to  be  ultimately  recoverable   upon  this 
^  or  security,  shall  not  exceed  the  sum 
^  ^fi(M."     The  judgment  of  the  Vice 
^^biacellor  then  proceeded  as  follows:— 
'*In  the  year  1843  the  assignees  of  Bar- 
1^  Brandon    put  up  the  interests   of 
Banard  Brandon  for  rale  in  six  lots,  and 


at  that  sale  one  of  the  lots  was  purchased 
hy  Mr.  Qlover  himself,  the  surety,  and 
afterwards  the  other  lots  were  sold  to 
other  individuals,  and  among  them  to 
two  solicitors,  who  were  the  solicitors  to 
parties  in  the  cause."  •  •  "  The  sure- 
ties are  ordered  to  bring  in,  in  addi- 
tion to  the  4,415/.  2s.  7d.,  that  which 
will  make  it  up  the  full  amount  of  the 
penalty  of  their  recognizance,  4,760/. 
They  will,  therefore,  have  paid  in  the 
whole  they  were  liable  to  pay,  and  that  sum 
is  a  sum  which  will  not  satisfy  the  rights 
and  interests  of  the  parties  other  than  Bar- 
nard Brandon.  If  Barnard  Brandon,  or 
the  assignees  of  Barnard  Brandon,  or  the 
purchasers  from  those  assignees,  would  be 
entitled  to  any  portion  of  the  money  ac- 
tually paid  in  by  the  sureties,  I  should 
consider  that  the  sureties  had  a  direct  and 
original  equity  against  Barnard  Brandon 
himself,  and  against  Barnard  Brandon's 
assignees,  and  against  the  purchaser  of 
Barnard  Brandon's  interest,  to  get  hack 
ao  much  of  the  4,700/.  as  appears  to  be- 
long to  Barnard  Brandon.  But  that  is 
not  the  case.  Tbe  question  now  raised 
and  to  he  determined,  is  this : — ^have 
the  sureties  an  original  and  direct  right 
against  those  shares  irrespective  of  the 
right  which  they  may  have  to  stand  in  the 
shoes  of  what  are  called  the  creditors, 
according  to  tbe  common  equity  as  be- 
tween surety  and  principal.  I  think 
there  is  no  such  clear  and  original  right. 
If  a  surety  pays  the  debt  of  his  prin- 
cipal he  has  no  lien  upon  any  parti- 
ciUar  property  belonging  to  that  principal. 
He  may  bring  an  action  to  recover  and 
may  obtain  judgment  against  any  pro- 
perty of  the  principal,  but  he  has  no  equity 
whatever  by  the  mere  fact  of  his  paying 
that  which  the  principal  ought  to  have 
paid,  and  for  which  the  surety  was  merely 
a  surety.  Now,  in  this  case,  Barnard  Bran- 
don— and  I  will  view  the  matter  as  if  Bar- 
nard Brandon  had  never  become  bankrupt, 
and  as  if  these  shares  had  never  been  sold 
by  his  assignees — is  entitled  to  certain 
interests,  and  it  appears  to  me  that  as 
Barnard  Brandon  has  no  interest  in  the 
particular  sum  of  4,700/.  paid  in  by  the 
sureties,  there  is  no  right  in  the  surety  by 
any  direct  or  original  equity  to  come  upon 
the  property  which  Barnard  Brandon  is 


150 


COURTS  OF  CHANCERY: 


[New  Seeici 


entitled  to,  although  it  consists  of  his  shares 
and  interest  in  property  which  is  adminis- 
tered in  this  suit.  The  next  question  then 
is,  has  he  the  right  ?  Has  he  a  right  to 
apply  to  this  case  the  well-known  common 
principle,  that  when  a  surety  pays  the 
deht  of  his  principal  he  has  a  right  to  re- 
quire that  the  creditors  to  whom  he  makes 
the  payment  shall  give  him  the  benefit  of 
all  those  securities  of  which  the  creditor 
might  have  availed  himself  as  against 
the  principal  debtor  ?  That  principle  is  a 
well-known  principle,  and  has  appeared 
to  be  so  clearly  just,  that,  by  a  very  recent 
act  of  parliament  (1)  more  force  has  been 
given  to  it  by  making  it  available,  even 
in  those  cases  where  the  surety  has  not 
taken  the  precaution  of  protecting  himself 
as  a  surety  before  the  passing  of  that  act 
might  have  done.  But  now,  by  that  act, 
a  surety  may  (I  may  say  under  all  cir- 
cumstances, speaking  generally)  have  the 
benefit  of  those  equities,  of  those  securi- 
ties, which  the  creditor  was  entitled  to. 
That  principle   being  a   clear  principle, 

(1)  19  &  20  Vict  0.  97.— This  sUtnte  was  re- 
ferred to  by  the  couniel  for  the  sureties  in  conse- 
quence of  the  argument  of  the  counsel  for  the 
purchasers  flrom  Barnard  Brandon* s  assignee,  that 
there  was  no  principal  debtor  in  the  present  case. 
The  act  is  entitled  *  An  act  to  amend  the  laws  of 
England  and  Ireland  affecting  trade  and  commerce,* 
and  the  fith  section  enacts  as  follows: — **  Every  per- 
son who,  being  surety  for  the  debt  or  duty  of  another, 
or  being  liable  with  another  for  any  debt  or  duty, 
shall  pay  such  debt  or  perform  such  duty,  shall  be 
entitled  to  have  assigned  to  him,  or  to  a  trustee  for 
him,  every  judgment,  specialty  or  other  security 
which  shall  be  held  by  the  creditor  in  respect  of 
such  debt  or  duty,  whether  such  judgment,  specialty 
or  other  security  shall  or  shall  not  be  deemed  at 
law  to  have  been  satisfied  by  the  payment  of  the 
debt  or  performance  of  the  duty,  and  such  person 
shall  be  entitled  to  stand  in  the  place  of  the  credi- 
tor, and  to  use  all  the  remedies,  and,  if  need  be,  and 
upon  a  proper  indemnity,  to  use  the  name  of  the 
creditor  in  any  action  or  other  proceeding,  at  law 
or  in  equity,  in  order  to  obtain  from  the  principal 
debtor,  or  any  co-surety,  co-contractor  or  co-debtor, 
as  the  case  may  be,  indemnification  for  the  advancefi 
made  and  loss  sustained  by  the  person  who  shall 
hare  so  paid  such  debt  or  performed  such  duty, 
and  such  payment  or  performance  so  made  by  audi 
surety  shall  not  be  pleadable  in  bar  of  any  such 
action  or  other  proceeding  by  him:  Provided 
always,  that  no  co-surety,  co-contractor,  or  co- 
debtor,  shall  be  entitled  to  recover  from  any  other 
co-surety,  co-contrlctor  or  co-debtor,  by  the  means 
aforesaid,  more  than  the  just  proportion  to  which, 
as  between  those  parties  themselves,  such  last- 
mentioiied  person  shall  be  justly  liable.** 


founded  on  natural  justiee,  recognized  by 
the  act  of  parliament  which  I  have  referred 
to,  is  it  applicable  to  the  present  occasion  t 
I  think  it  is.  I  think  that  the  surety  has 
that  right.  What  is  the  position  of  things? 
The  surety  is  the  surety  for  the  due  ac- 
counting of  the  receiver.  It  is  true  that 
he  is  not  a  surety  giving  a  security  directly 
t<T  the  parties  beneficially  interested,  but 
the  Court  in  taking  possession  of  the  pro- 
perty by  its  receiver  requires  recognizances 
to  be  given  by  the  sureties,  in  order  to 
secure  to  the  parties  beneficially  interested 
that  which  the  receiver  may  himself  fail 
to  make  good,  and  it  is  only  for  the  benefit 
of  the  parties  interested  that,  in  appointing 
a  receiver,  the  Court  requires  recognizances 
from  sureties  at  all.  The  suretyship, 
therefore,  is  for  the  benefit  of  the  parties 
beneficially  interested.  The  parties  bene- 
ficially interested,  then,  supposing  there 
were  no  sureties  at  all,  or  supposing  the 
sureties  had  become  bankrupt  or  insolvent 
and  nothing  could  be  got  from  thenit 
have  a  right,  as  it  appears  to  me,  by  the 
common  equity  administered  in  suits,  to 
say,  that  Barnard  Brandon  shall  not  re- 
ceive anything  in  respect  of  these  shares 
until  he  has  made  good  his  deficiency  as 
a  receiver,  there  being  a  balance  of  6,0001. 
or  so  due  from  him,  and  he  being  entitled 
to  shares  of  the  property,  shall  not  re- 
ceive anything  in  respect  of  his  shares 
until  that  deficiency  is  made  good ;  or,  ia 
other  words,  there  is  an  equity  with  par- 
ties beneficially  interested  in  those  shares 
in  which  the  surety  has  no  beneficial  in- 
terest, to  make  the  shares  of  Barnard 
Brandon  applicable  to  make  good  the  re- 
ceiver's deficiency.  That  appears  to  me 
to  be  a  clear  equity,  in  fact,  a  security 
which  is  possessed  "by  the  persons  benefi- 
cially interested.  The  surety  now  makes 
good  to  those  parties,  by  payment  into 
court  to  the  extent  of  his  recognizances, 
that  which  he  was  surety  for,  and  it  ap- 
pears to  me  that  I  should  be  crippling  the 
effect  of  that  general  equitable  principle  if 
I  did  not  apply  it  to  this  case.  It  appears 
to  me  that,  although,  if  the  fund  paid  into 
court  by  the  sureties  is  not  sufficient  to 
satisfy  the  claims  of  the  persons  benefi- 
cially interested,  other  than  Barnard  Bran- 
don, the  persons  beneficially  interested 
have  a  right,  before  the  sureties  can  get 
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aajthing,  to  be  le-conped  all  that  is  com- 
ing to  them,  so  fiur  at  the  money  of  the 
smeties  will  sufSce  to  pay  this  debt  (the 
liability  of  the  receiyer),  they  are  entitled, 
sabjeet  to  the  prior  equity  of  the  parties 
beneficially  interested,  to  the  extent  of 
full  satisfiM^tion  of  their  claim,  to  stand  in 
their  shoes  as  against  the  shares  of  Bar- 
Bard  Brandon,  assuming  as  I  have  been 
hitherto  assuming  that  Barnard  Brandon 
was  still  here,  and  that  he  had  never  be- 
come bankrupt.     Does  that  equity  apply 
as  against  the  assignees  In  bankruptcy  of 
Barnard  Brandon?     I  think  it  certainly 
does.     I  think  that  the  assignees  in  bank- 
niptcy  can  stand  in  no  better  position  than 
Btmard  Brandon  himself,  and  that,  what- 
ever  equity    Barnard   Brandon's    shares 
would  be  liable  to  in  his  hands,  they  remain 
hsble  to  in  the  hands  of  his  assignees. 
Then  comes   the   question,   whether  the 
persons  who   purchased  the  interests   of 
Bimaid  Brandon  from  the  assignees  stand 
in  a  better  position   than  the  assignees 
tiiemselves.     It  appears  to  me  that  they 
do  not.      I    think    that    persons    who 
purchase  the  interest  of  a  person  who 
diims  a  certain    share  or  interest  in  a 
ftud  administered  in  a  suit  in  this  court, 
vWther  they  purchase   direct  from  him 
or  from  his  assignees  in  bankruptcy,  do  not 
itand  in  any  better  position  than  he  him- 
tdf  would  have  stood  in.  In  fact,  Barnard 
Brandon's  interest  is  entirely  equitable,  as 
tl«  interests  of  all  the  parties  are.     They 
ve  purely  equitable.     It  is  not  like  the 
cue  of  a  person  acquiring  a  legal  interest 
on  payment  of  a  valuable  consideration 
without  notice  of  an  equity ;  he  may  be 
entitled  to  stand  in  a  better  position  than 
ft  person  having  a  beneficial  interest.     But 
^n  all  the  interests  are  simply  equities. 
It  was  originally  an  equitable  interest  in 
ft  fond  to  be  administered  in  this  suit. 
The  interest  of  Barnard  Brandon  is  liable 
to  an  equity  as  regards  the  other  persons 
beneficially  interested,  and  I  think,  as  the 
•nreties  stand  in  the  place  of  those  persons, 
the  loreties  are  entitled  to  those  equities  ; 
it  passes  to  the  assignees  liable  to  that 
equity,  and  it  appears  to  me  that  the  par- 
ties purchasing   from    the   assignees   are 
hable  to  the  same  eqmty  (2)." 

(2)  The  74ch  clause  of  the  order  consequential 
M  the  decision  was  as  follows:— "It  is  declared 


From  the  foregoing  decision  of  the  Vice 
Chancellor  the  purchasers  of  three  lots  at 
the  sale  by  the  assignees  appealed,  the 
other  lots  having  been  purchased  by  Mr. 
Glover,  the  surety ,  himself ;  he  being  also, 
as  before  stated,  solely  interested  in  the 
fiind  paid  into  court  in  discharge  of  the 
recognizances. 

Mr,  Baily  and  Mr.  Hardy ^  for  the  appel- 
lants, relied  upon  the  fact  that  in  the  mort- 
gage of  1839  the  security  as  to  the  property 
in  the  suit  was  expressly  limited  to  the 
shares  of  Barnard  Brandon  as  heir-at- 
law  of  the  testator ;  and,  further,  that 
there  was  other  property  of  Barnard  Bran- 
don included,  shewing  beyond  contest  that 
both  the  receiver  and  his  sureties  were 
content  with  the  mortgage  security  in  lieu 
of  any  right  or  title  they  might  have 
through  any  equity  of  the  other  persons 
beneficially  interested  under  the  will.  It 
was,  in  fact,  an  abandonment  and  relin- 
quishment of  the  general  right  of  a  surety 
in  favour  of  a  particular  security.  They 
also  insisted  that,  as  there  had  been  several 
occasions  on  which  the  claim  the  sureties 

that,  after  making  good  to  the  other  parties  inter- 
ested in  the  said  testator's  estate,  the  whole  defi- 
ciency and  loss  occasioned  by  his  default  as  receiTer, 
the  shares  and  interests  in  the  said  testator's  estate 
to  which  the  said  William  Barnard  John  Brandon 
is  so  entitled  as  aforesaid,  are  (subject,  nevertheless, 
as  provided  by  the  1 1th  clause  of  this  order)  liable 
as  between  his  sureties  and  the  purchasers  of  such 
shares  and  interests  respectively  to  make  good  to 
the  said  sureties,  as  the  sureties  of  the  late  receiver 
William  Barnard  John  Brandon,  the  said  sum  of 
4,415/.  2<.  ld.f  paid  by  them  into  the  Bank,  to  the 
credit  of  the  nine  first  above-mentioned  causes,  on 
the  5th  day  of  April  1841,  with  interest  thereon 
from  that  date,  at  4/.  per  cent,  per  aimum,  and  the 
said  sum  of  iSiC/.  Mt.  5d.,  when  so   paid  in,  as 
thereby  directed,  with  interest  thereon  after  the  rate 
aforesaid,  from  the  day  of  such  payment  into  the 
Bank,  and  any  costs    properly  incurred  by  them 
as  such  sureties,  but  that  the  freehold  shares  which 
the  said  William  Barnard  John  Brandon  took  as 
the  said  testator's  heir-at-law,  and  the  rents  which 
have  accrued  due  thereon  since  the  the  2Srd  day  of 
April  1839  (after  satisfying  certain  costs),  are  by 
force  of  the  said  indentures  of  mortgage  of  the  3rd 
and  4th  days  of  June  1839,  first  applicable  towards 
making  good  the  sums  which  the  said  sureties  are 
so  entitled  to  be  re-couped  as  aforesaid,  and  that 
any  deficiency  after  the  application  of  such  freehold 
shares  ought  to  be  made  good  from  and  out  of  the 
shares  to  which  the  said  William  Barnard  John 
Brandon   became  entitled  as  purchaser,  rateably 
and  according  to  the  values  of  such  several  pur- 
chased shares  respectively  at  the  date  thereof.'* 
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now  made  might  have  been  urged,  they 
must  be  taken  to  have  acquiesced  in  this 
yiew  of  a  substituted  security.  Clause  74. 
of  the  order  of  the  Vice  Chancellor  was 
all  that  was  appealed  from. 

Lord  Justice  Knight  Bruce.— The 
appellants  raise  the  question,  what  is  the 
effect  of  the  mortgage  ?  or  rather  they  say 
that  the  taking  of  a  specific  security  is  an 
abandonment  of  the  general  right  of  a 
surety. 

Lord  Justice  Turner.— The  cases  as 
to  the  rights  of  sureties  do  not  depend 
on  contract. 

Mr.  QloiBB  and  Mr.  Craeknall  supported 
the  order  of  the  Vice  Chancellor. 

Lord  Justice  Knight  Bruce.— I  do 
not  see  where  there  is  any  contract  of 
relinquishment  by  the  sureties,  nor  do  I 
see  what  there  is  in  their  conduct  to  shew 
any  acquiescence.  A  surety  may  have  a 
right  to  two  securities,  one  specific  and  the 
other  general.  The  appeal  seems  to  me  to 
wholly  fail. 

Lord  Justice  Turner. — The  sole  ques- 
tion on  this  appeal  is,  whether  certain  shares 
in  the  testator's  property  purchased  by  his 
heir-at-law,  who  was  the  receiver  in  the 
cause,  are  liable  to  the  sureties  of  the  re- 
ceiver to  make  good  sums  which  they  are 
liable  to  pay,  in  consequence  of  the  default 
made  by  the  receiver,  in  the  account  passed 
by  him,  he  not  having  paid  the  balances 
into  court.  Now,  these  purchased  shares 
have  been  declared  to  be  liable  to  the  par- 
ties in  the  cause  for  portions  of  that  balance 
due  from  the  receiver  for  which  the  sureties 
are  not  liable,  their  recognizances  not  ex- 
tending to  the  full  amount  which  was  due 
from  the  receiver ;  and  from  that  part  of 
the  decree  there  is  no  appeal.  We  must, 
therefore,  consider  that  these  shares  were 
liable  for  the  sUms  due  from  the  receiver 
to  those  parties.  The  sureties  have  paid 
to  those  parties  portions  of  the  sums  which 
were  due  to  them,  and  the  consequence  is^ 
that  the  sureties  must  be  entitled  to  stand 
in  the  place  of  the  parties  for  the  amount 
which  they  have  paid  to  them,  and  there- 
fore we  must  consider  that  upon  this 
decree,  primd  faeie^  the  sureties  would  be 
entitlal  to  the  right  against  these  shares 


of  the  estate.  Then,  it  is  said,  supposing 
the  sureties  to  have  had  that  right,  they 
have  taken  security  upon  some  shares  which 
descended  to  the  heir-at-law,  and  have 
excluded  from  that  security  the  shares 
which  were  purchased  by  the  heir-at-law ; 
it  is  to  be  inferred  from  that,  that  they 
meant  to  abandon  any  security  which  they 
might  have  upon  the  purchased  shares :  in 
fact,  to  take  it  upon  the  descended  shares. 
But  it  is  to  be  observed,  that  the  suretiee 
having  paid  the  money  would  have  a  right; 
they  had  not  at  that  time  paid  the  money 
— when  they  had  they  would  have  a  right 
as  against  the  purchaser.  To  hold  that 
deed  to  operate  as  a  release  of  that  right 
is,  I  think,  going  much  too  far,  when  we 
consider  that  there  are  not  to  be  found  in 
the  deed  any  words  whatever  which  could 
purport  to  release  that  right  if  the  sure- 
ties were  called  upon  to  pay.  It  is  very 
possible  at  the  time  of  the  execution  of  the 
deed  the  parties  might  have  thought  that 
the  purchased  shares  could  not  ultimately 
be  made  liable,  and  the  receiver  may  have 
objected  to  include  in  the  security  the  poi^ 
chased  shares,  and  therefore  the  pmrtiet 
may  have  meant  to  leave  the  shares  i^on 
that  deed,  subject  to  such  priorities  as  the 
law  would  ultimately  create  upon  them  ; 
and  I  do  not  think  that,  from  the  mere 
fact  of  the  purchased  shares  being  excluded 
from  the  security,  it  can  be  held  that  they 
were  exempted  from  the  general  liability 
which  the  law  imposes  on  them.  It  aeema, 
therefore,  that  this  decree  is  perfectly  rights 
and  that  the  appeal  must  be  dismissed. 

After  some  discussion  on  the  form  of 
the  order,  it  was  drawn  up  as  follows  >— 
Vary  clause  74.  by  declaring  that  all  the 
other  property  included  in  the  mortgage 
of  1839,  as  well  as  the  shares  of  the  re* 
ceiver,  Barnard  Brandon,  as  testator^a  heir- 
at-law,  included  therein,  is  subject  to  the 
same  liability  as  those  shares  are  thereby 
declared  liable  to.  The  costs  of  the  re- 
spondent, by  arrangement,  were  ordered  to 
be  paid  by  the  deposit,  and  the  remainder 
of  them  out  of  the  purchased  shares. 
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WARE  0.  THE  REGENT  8  CANAL 
COMPANY. 


Statute  —  Conttruetion  —  Injunction  — 
Canal  Company, 

By  an  aei  obtained  by  the  RegenVs  Canal 
Company  they  were  empowered  to  make  and 
maintain  an  enlargement  of  a  certain  re- 
anwair  in  the  lints  and  npon  ihe  lands  de* 
Umeated  in  the  plans  of  such  enlargement, 
deposiied  wiih  the  clerk  of  the  peace,  shew^ 
tag  the  lines,  with  a  section  shewing  the 
koels  thereof: — Held,  that  the  sections,  as 
wM  a$  the  plans,  were  incorporated  in  the 
act,  and  prescribed  a  vertical  as  well  as  a 
iateral  limit  within  which  the  works  were  to 
hi  kept. 

By  act  of  parliament  a  canal  company 

mere  empowered  to  construct  a  reservoir, 

rmsing  the  water  to  a  certain  height.     If 

hf  exercising  their  powers  to  the  extreme 

iM,  the  efeet  would  have  been  to  cover 

wiih  water  other  lands  than  those  the  com- 

pnjf  had  taken, — semble,  that  the  land' 

mmer  might  compel  the  company  to  purchase 

Ikse  lands,  if  the  company*s  compulsory 

foners  have  not  expired;  but  that  if  the 

tmpshory  powers  have  expired,  ihe  com" 

fwg  will  be  restrained  by  injunction. 

Where,  however,  a  company  having  power 
if  act  of  parliament  to  raise  an  embank^ 
natt  to  a  certain  height  exceeds  that  height, 
s  neighbouring  landowner  is  not,  on  account 
*fihe  possibility  of  injury  to  his  lands,  fn- 
Utlei  to  an  injunction  against  the  company ; 
^  ike  right  to  such  injunction  is  in  the 
dUoney  General  on  behalf  cf  the  public. 

This  was  an  appeal,  "foy  the  plaintifl^  from 
a  decision  of  the  Master  of  the  Rolls,  who 
1^  dismissed  the  bill  without  prejudice  to 
tty  action  which  the  plaintiff  might  be 
advised  to  bring. 

The  defendants,  who  were  incorporated 
for  the  purpose  of  makin  g  the  Regen  t 's  Can  al , 
vere  in  1 85 1  desirous  of  enlarging  a  reservoir 
l>e)onging  to  them,  which  was  constructed 
aerou  the  valley  of -the  Brent,  penning  back 
its  waters  -;  there  being  an  overfaU  which 
discharged  the  water  rising  above  a  certain 
licight.  The  requisite  notice  was  accord- 
ingly given,  and  the  plans  and  sections 
v^e  deposited  with  the  clerk  of  the  peace. 
These  plans  and   sections  indicated   the 
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difference  between  the  then  line  of  top 
water  and  the  intended  line,  the  latter 
being  35  feet  9  inches.  After  the  act  had 
been  obtained,  the  company  proceeded 
under  it  to  take  some  lands  of  the  plain- 
tiff's, who  was  a  lessee  of  land  at  Hen- 
don,  and  the  price  was  settled  by  arbi- 
tration, by  which  also  the  plaintiff  was 
awarded  a  sum  for  the  damages  to  be  sus- 
tained by  the  execution  of  the  works,  not 
including,  however,  any  damage  which 
might  arise  from  flooding  land  belonging 
to  the  plaintiff  and  not  taken  by  the  com- 
pany. In  1853  the  reservoir  was  com- 
pleted, the  top  of  the  embankment  having 
bees  made  2  feet  6  inches  higher  than  was 
shewn  in  the  deposited  sections ;  and  the 
overfall  having  been  constructed  so  that 
by  means  of  moveable  stop  planks  inserted 
in  grooves  the  top- water  level  might  be 
raised  to  the  height  of  36  feet  9  inches 
above  the  datum  line.  The  evidence 
shewed  that  if  the  water  was  kept  up  in 
the  reservoir  35  feet  2^  inches  above  tlie 
datum  line,  it  did  not  flow  over  any  of 
the  plaintiff's  land  not  comprised  in  the 
notice  to  purchase ;  but  that  if  raised  to 
35  feet  9  inches  it  would.  On  one  occa- 
sion, at  least,  the  defendants  used  the  stop 
planks  and  raised  the  water  to  its  maximum 
height,  when  a  portion  of  the  plaintiff* ti 
land  was  slightly  flooded,  but  to  what 
extent  by  reason  of  the  company's  acts, 
and  how  far  in  a  natural  manner  owing  to 
the  peculiar  character  of  the  valley,  was 
not  clear  from  the  evidence.  At  other 
times  there  were  occasional  floods,  as  to 
the  cause  of  which  the  evidence  was  con- 
flicting. The  bill  prayed  for  an  injunction 
to  restrain  the  company  from  permitting 
•the  embankment  to  remain  as  constructed, 
or  of  any  greater  height  than  shewn  in  the 
deposited  plan  and  section  ;  and  also  from 
permitting  the  overfall  to  continue  as  con- 
structed, or  so  as  to  admit  of  the  top-water 
level  being  raised  to  more  than  35  feet 
9  inches  above  the  level  of  the  datum  line. 
Sir  R.  BetheU,  Mr.  Lloyd  and  Mr.  T. 
Stevens,  for  the  plaintiff,  the  appellant. — 
This  Court  is  called  upon  to  interfere  by 
injunction  in  consequence  of  the  defen- 
dants having  exceeded  the  powers  con- 
ferred upon  them  by  their  act  of  parlia- 
ment. The  principles  upon  which  the 
Court   acts  in  such  cases  ace  stated   by 
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Lord  Cottenham,  in  Frewin  ▼.  Lewis  (1), 
where  he  says  (p.  254) :— -'*  So  long  as 
those  functionaries  strictly  confine  them- 
selves within  the  exercise  of  those  duties 
which  are  confided  to  them  by  the  law,  this 
Court  will  not  interfere.  The  Court  will 
not  interfere  to  see  whether  any  alteration 
or  regulation  which  they  may  direct  is  g^ood 
or  bad ;  but  if  they  are  departing  from  that 
power  which  the  law  has  vested  in  them« 
if  they  are  assuming  to  themselves  a  power 
over  property  which  the  law  does  not  give 
them,  this  Court  no  longer  considers  them 
as  acting  under  the  authority  of  their  com- 
mission, but  treats  them,  whether  they  be 
a  corporation  or  individuals,  merely  as 
persons  dealing  with  property  without  legal 
authority.  That  distinction,  which  is  very 
obvious,  sufficiently  explains  all  the 
grounds  on  which  this  Court  ever  interferes 
with  the  acts  of  bodies  constituted  as  these 
(/ommissioners  are.  Many  cases  have 
come  judicially  before  me  in  which  I  have 
been  called  upon  to  act  upon  this  principle; 
more  especially  in  the  instance  of  railway 
companies,  canal  companies,  and  other 
bodies  incorporated  by  acts  of  parliament, 
as  to  which,  while  the  Court  avoids  inter- 
fering with  that  which  they  do,  whiie 
keeping  within  the  limits  of  their  jurisdic- 
tion, it  takes  care  to  confine  them  within 
those  limits;  and  if,  under  pretence  of  an 
authority  which  the  law  does  give  them  to 
a  certain  extent,  they  go  beyond  the  line  of 
their  authority,  and  infringe  or  violate  the 
rights  of  others,  they  become,  like  all  other 
individuals,  amenable  to  the  jurisdiction  of 
this  Court  by  injunction.*'  It  was  the 
right  of  the  Court  to  interfere  to  prevent 
the  consequences  of  unskilful  operations. 
The  68th  section  of  the  Lands  Clauses 
Consolidation  Act  was  not  applicable  where 
the  thing  done  was  in  transgression  or 
excess  of  the  parliamentary  authority.  If 
the  thing  done  had  been  rightfully  and 
akilfully  done,  any  damage  sustained  must 
be  sought  for  at  law ;  but  if  the  thing  was 
done  unskilfully,  the  party  complaining 
had  a  right  to  come  to  this  Court  and  have 
it  restrained.— 

BnHidbent  v.  the  Imperial  Gas  Company^ 
7  l>e  Gex,  M.  &  G.  436;  s.c.  26 
Law  J.  Rep.  (n.s.)  Chanc.  276. 

(1)  4  Mvl  ft  Or.  249. 


Dawson  v.  Paver ^  5  Hare,  415 ;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  274. 
Coals  V.  the  Clarence  Railwaf/  Cam* 
pany,  1  Russ.  &  M.  181;  s.c.  8  Law 
J.  Kep.  Chanc.  72. 
The  evidence  establishes  that  the  pariia- 
mentary  limit  as  to  the  embankment  and 
the  reservoir  was  intentionally  exceeded, 
and  that  in  consequence  permanent  injory 
was  caused  to  the  plaintiff  by  flooding  his 
lands — Blakemore  v.  the  Glamorganshire 
Canal  Navigation  (2).    They  referred  alto 
to— 

Robinson  v.  Lord  Byron,  1  Bro.  C.C.  588. 
Lane  v.  Newdigate,  10  Ves.  192. 
The  Grocers  Company  v.  Donne,  3  BSng. 
N.C.  34  ;  s.  c.  5  Law  J.  Rep.  (n.s.) 
C.P.  307. 
The  Queen  v.  the  Caledonian  Railway 
Company,   16  Q.B.  Rep.  19 ;  a.  c. 
20  Law  J.  Rep.  (n.s.)  a.B.  147. 
The  North  Union  Railway  Company  v. 
the  Bolton  and  Preston  Railway  Com* 
pany,  3  Rail.  Cas.  345. 

Afr.  R.  Palmer,  Mr.  Follett  and  Mr. 
Wickens,  for  the  defendants. — It  could  not 
have  been  the  intention  of  the  legislature 
to  preclude  the  exercise  of  a  reasonable 
judgment  as  to  deviations  from  the  pjana 
and  sections  in  the  execution  of  the  works 
'-^The  North  British  Railway  Company 
V.  7W(3).  The  Court  will  not  inter- 
fere to  prevent  an  eventual  or  contingent 
nuisance — Lord  Ripon  v.  Hohart  (4). 
They  also  referred  to— 

Graham  v.  the  Birkenhead,  Lancashire^ 
^*e.  Railway  Company,  2  Mac.  St  G. 
146. 
Lee  V.  Milner,  2  You.  &  C.  611. 
The  Warden,  ^c.  of  Dover  Harbomr  y. 
the  South-Eastern  Railway  Compantf^ 
9  Hare,  489,  493 ;  s.  c.  21  L^w  J. 
Rep.  (n.s.)  Chanc.  886. 
Stainton  v.  Woolrych,  23  Beav.  225  ; 
s.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 
300. 
Cromford,    ^c.    Railway   Company  v. 
the   Stockport^   ^c.   Railway    Com- 
pany,  1  De  Gex  &  Jo.  326. 

(2)  1  Myl.  &  K.  154,  162  ;  t.c  2  Law  J.  lUp. 
(n.su)  Chanc.  95. 

(3)  12  CI.  &  F.  722.  731. 

(4)  3  Myl.  1^  K.  169:  S.C.  3  Law  J.  Rep.  (x.t.) 
Chanc.  145. 
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Sir  R,  BeikeUy  in  reply. — There  were 
three  grounds  of  injunction  for  the  pre- 
•enration  of  property  :  first,  in  the  case  of 
Bwsance,  where  the  remedy  at  law  was 
insofficient ;  second,  where  there  was  dan- 
ger of  destruction  of  property,  as  in  the 
powder-mill  case — Crowder  v.  Tinkler  (5) ; 
third,  where  it  was  necessary  to  restrain 
corporations  within  the  exercise  of  the 
powers  conferred  upon  them — Frewin  v. 
Lemit,  There  might  be  a  contract  by 
tlie  legislature  on  behalf  of  the  public  and 
also  on  behalf  of  individuals ;  and  the  testf 
as  to  the  latter  was  the  necessity  of  their 
consent  to  the  act  proposed  to  be  passed. 

Not.  15.  —The  Lord  Chancellor 
(after  fully  stating  the  facts)  said — The 
defendants  contend  that  they  are  not  bound 
to  adhere  to  the  level  shewn  on  the  sec- 
tion, and  that  they  are  only  limited  to  the 
fine  of  lateral  deviation  indicated  on  tlie 
plan.  In  support  of  their  argument,  they 
lely  principally  on  The  North  British 
Riilmaff  Company  v.  Tod^  in  which  the 
House  of  Lords  decided  that  the  plans 
deposited  under  the  Standing  Orders  prior 
to  the  introduction  of  the  bill  were  not  to 
be  r^arded,  except  so  far  as  the  represen- 
tations  they  contained  were  incorporated 
in  and  made  part  of  the  act  of  parliament. 
This  being  the  law  thus  finally  settled,  the 
question  in  each  case  as  to  the  obligatory 
cbsncter  of  the  plans  and  sections,  is 
eitber  wholly  or  in  part  dependent  on  the 
coDttniction  of  the  act  authorizing  the 
aecution  of  the  works.  By  the  4th  sec- 
tion of  the  Regent's  Canal  Act  the  company 
ve  empowered  to  make  and  maintain  an 
enlargement  of  the  reservoir  in  the  lines 
nd  upon  the  lands  delineated  in  the  plans 
of  inch  enlargement,  deposited  with  the 
clerk  of  the  peace,  shewing  the  lines,  with 
a  Kction  shewing  the  levels  thereof.  It 
mutt  be  borne  in  mind  that  in  conferring 
powers  for  constructing  the  reservoir  or 
for  keeping  up  a  head  of  water,  the  most  im- 
portant circumstance  with  regard  to  owners 
of  adjoining  land  is  the  height  to  which  the 
vater  is  to  be  penned  or  kept  up.  When 
tbe  legislature,  therefore,  permits  a  work 
to  be  done  on  a  plan,  and  describes  the 

(5)  19  Ves.  617. 


plan  as  shewing  the  lines,  with  a  section 
shewing  the  levels,  it  appears  to  me  to  be 
a  clear  indication  that  the  works  are  to  be 
executed  on  the  lines  and  according  to  the 
levels  which  the  promoters  of  the  under- 
taking have  themselves  proposed  in  their 
deposited  plans  and  sections.  It  was  said, 
on  the  part  of  the  defendants,  that  it  never 
could  have  been  the  intention  of  parlia- 
ment to  anticipate  the  judgment  of  the 
engineer  as  to  the  works  which,  in  the 
course  of  construction,  might  be  found  to 
be  necessary;  that  this  would  require  an 
extent  of  scientific  investigation  to  which 
parliament  was  incompetent;  and  that, 
therefore,  the  usual  course  was  to  refer  in 
general  terms  to  the  plana  and  sections,  so 
as  to  leave  a  latitude  of  deviation  in  the 
execution  of  works  to  meet  the  exigencies 
that  might  arise.  In  answer  to  this  rea- 
soning, it  is  to  be  observed  that  the  plans 
and  sections  are  always  the  result  of  sci- 
entific judgment  applied  previously  ;  that 
the  investigations  before  parliamentary 
committees  proceed  on  the  proof  by  en- 
gineers of  the  sufficiency  of  their  plans  for 
the  proposed  works,  and  those  plans  are 
required  to  be  deposited  with  the  clerk  of 
the  peace,  in  order  that  they  may  be  in- 
spected by  parties  interested,  who  are  thus 
enabled  to  ascertain  by  scientific  witnesses 
how  far  they  are  intended  to  be  affected 
by  the  proposed  works.  There  is  always, 
therefore,  a  presumption  of  intention  on 
tlie  part  of  the  legislature  that  the  works 
should  be  executed  according  to  the  de- 
posited plans;  otherwise  the  parties  inter- 
ested, instead  of  being  informed,  would 
only  be  deceived  by  what  they  represented. 
None  of  the  cases  militate  against  the 
construction  which  I  am  disposed  to  adopt. 
In  The  North  British  Railway  Company  v. 
Tod,  the  language  of  the  plaintiffs'  railway 
act  was  very  nearly  similar  to  the  4th  sec- 
tion of  the  Regent's  Canal  Act;  but  the 
Railways  Clauses  Consolidation  Act  incor- 
porated into  the  main  part  of  the  railway 
act,  in  the  11th  section,  contains  a  provi- 
sion that  **in  making  tbe  railway,  it  shall 
not  be  lawful  to  deviate  from  the  levels  of 
the  railway  as  referred  to  the  common 
datum  line  described  in  the  section  ap- 
proved of  by  parliament,  and  as  marked 
on  the  same,  to  any  extent  exceeding  in 


156 


COURTS  OF  CHANCERY: 


[New  SEBi£f 


any  place  5  feet,*'  without  consent.  There 
was  no  doubt  that  the  levels  were  to  be 
observed  according  to  the  deposited  plans 
and  sections,  but  the  whole  question 
turned  upon  what  was  the  meaning  of  the 
word  "levels,"  as  used  in  the  act;^  and 
the  House  of  Lords  came  to  the  conclusion 
that  the  legislature,  by  the  term  *'  level," 
intended  to  refer  not  to  the  surface  line, 
but  to  the  datum  line,  and  to  the  line  of 
railway  to  be  measured  and  ascertained  with 
reference  to  its  distance  from  the  datum  line. 
The  case  of  The  Queen  v.  the  Caledonian 
Railway  Company  is  distinguishable  from 
the  present.  There,  a  railway  company, 
before  applying  for  a  bill,  deposited  with 
the  clerk  of  the  peace  plans  and  sections 
of  the  proposed  line,  and  cross-sections, 
shewing  the  manner  in  which  the  roads 
were  to  be  carried  over  the  line  by  a  bridge, 
and  also  indicating  the  proposed  inclina- 
tion of  the  altered  line  of  road.  The 
deviation  act  incorporated  the  Railways 
Clauses  Consolidation  Act,  and  one  of  its 
clauses  enacted^  "  that  it  should  be  lawful 
for  the  company  to  construct  the  bridge 
for  carrying  the  railway  over  any  roads  or 
for  carrying  any  roads  over  the  railway,  of 
the  heights  and  spans  and  in  the  manner 
shewn  in  the  section  deposited."  The 
whole  question  turned  upon  the  words, 
'*  in  the  manner  shewn  in  the  section."  The 
Court  was  clearly  of  opinion  that  there  was 
no  obligation  beyond  the  heights  and  spans 
of  the  bridge,  as  delineated  im  the  plans; 
that  these  were  mentioned  in  the  enactment, 
but  nothing  was  said  as  to  the  widths  and 
inclinations  of  the  roads.  There  appears, 
then,  to  be  no  authority  to  prevent  me  from 
coming  to  the  conclusion  that  the  sections 
as  well  as  the  plans  are  incorporated  in  the 
Regent's  Canal  Act,  and  prescribe  a  vertical 
as  well  as  a  lateral  limit  within  which  the 
works  are  to  be  kept.  The  sections  then 
being  incorporated  in  the  act,  the  company 
became  empowered  ta  raise  the  water 
to  a  permanent  height  of  85  feet  9 
inches  above  the  datum  line,  but  not  be- 
yond. In  arguing  against  the  obligatory 
effect  of  the  section,  the  defendants  were 
compelled  to  concede  that  they  were  not 
at  libertv  to  raise  the  water  even  to  the 
height  of  35  feet  9  inches,  if  it  would 
have  the  effect  of  flooding  more  lands  than 


the  company  had  taken  nnder  their  a«t ; 
but  holding  as  I  do  that  the  legislature 
has  conferred  on  the  company  the  power 
of  raising  water  to  this  height,  the  ques- 
tion arises,  what  would  be  the  rights  and 
liabilities  of  the  company,  if,  on  their 
going  to  the  extreme  limit  of  their  powers, 
the  effect  would  be  to  cover  other  lands 
than  those  they  have  taken,  but  which 
they  have  power  to  take  under  the  act? 
If  this  had  taken  place  during  the  period 
when  the  compulsory  powers  of  the  com- 
pany could  have  been  exercised,  I  appre- 
hend the  plaintiff  might  have  obtained 
relief  through  the  aid  of  a  Court  of  equity, 
and  have  compelled  the  company  to  pur- 
chase these  additional  lands ;  but  if  lands 
they  had  no  power  to  take  are  permanently 
flooded  there  can  be  no  doubt  that  the 
owner  might  have  obtained  an  injunction 
to  restrain  the  permanent  taking  and  occu- 
pation of  his  land.  If,  therefore,  I  found 
upon  the  evidence  that  the  company  had 
permanently  submerged  any  lands  ef  the 
plaintiff,  beyond  those  they  have  pur- 
diasedy  as  it  is  now  too  late  for  them  to 
take  additional  lands,  I  should  feel  bound 
to  grant  an  injunction  to  restrain  the 
company  from  taking  and  using  what  they 
were  net  entitled  thus  to  appropriate  to 
themselves ;  but  I  find  no  evidence  at  all^ 
of  any  such  permanent  overflowing  of  any 
part  of  the  lands  of  the  plaintiff.  Instances 
were  given  of  occasional  floods  that  spread 
over  the  plaintiff's  lands,  but  I  ha^e  great 
difficulty  upon  the  evidence  in  attributing 
these  floods  to  the  defendants'  reservoir 
in  a  manner  unauthorized  by  their  powers* 
If  any  damage  had  resulted  to  the  plaintiff's 
land  from  the  excess  of  their  powers  by 
the  company,  although  the  plaintiff  might 
maintain  an  action  at  law,  I  should  not 
hesitate  to  grant  an  injunction  to  restrain 
the  excess  of  the  powers  of  the  act  of  par- 
liament if  the  damage  had  resulted  from 
an  imperfect  or  defective  execution  of 
works.  Granting  such  a  case  to  have  been 
made  by  the  bill,  I  should  have  been  un- 
willing myself  to  assume  the  responsibility 
of  deciding  such  a  case,  and  should  have 
left  the  plaintiff  to  law;  but  if  the  damage 
to  the  plaintiff's  lands  was  the  inevitable 
result  of  the  proper  execution  of  the  works, 
causing  an  occasienal  flooding,  in  contra- 
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dbdncdon  to  a  permanent  submerging,  he 
nnist  be  left  to  bis  remedies  under  the  68th 
■eetion  of  the  Railwayt  Clauses  Consoli- 
dation Aety  which  would  apply  to  this  case 
according  to  Broadbent  ▼.  ihe  Imperial 
Gas  Company,  But  the  plaintiff  insists 
CD  his  right  to  an  injunction,  on  the  ground 
that  the  defendants  have  violated  the  act 
of  parliament  by  raising  their  embankment 
higher  than  the  maximum  height,  and  also 
by  having  constructed  the  overfall  in  such 
manner  aa  to  be  capable  of  raising  the 
water  above  the  level  indicated  in  the  sec- 
tion, and  he  contends  that  this  of  itself 
gives  him  a  right  to  an  injunction,  even  if 
he  should  be  unable  to  shew  that  he  has 
sustained  injury,  by  the  transgression 
of  the  prescribed  limits*  But  I  cannot 
consider  that  such  an  abstract  right  belongs 
to  the  public,  who  happen  to  be  within  the 
noge  of  possibility  of  injury,  which  must 
be  always  an  uncertain  and  indefinite  cri- 
terion. Where  there  has  been  an  exer- 
cise of  powers  in  excess,  or  beyond  the 
powers  given  by  an  act  of  parliament,  1 
apprehend  that  no  one  but  the  Attorney 
General,  on  behalf  of  the  public,  has  a 
right  to  apply  to  this  Court  to  check  the 
exorbitance  of  the  party  in  the  exercise 
of  the  powers  confided  to  him  by  the 
legislature.  If  an  individual  sustained 
no  damage,  and  there  is  no  reason  to  ap- 
prehend that  he  will  sustain  damage,  not- 
withstanding his  being  nearer  to  the  possi- 
ble cause  of  injury  than  the  rest  of  the 
public,  he  has  no  peculiar  position  or  claim 
to  entitle  him  to  become  the  redresser  of 
a  public  grievance,  or  to  complain  of  the 
disregard  of  the  provisions  of  an  act 
of  parliament.  The  language  of  Lord 
Eldon  in  Blakemore  v.  the  Glamorgan^ 
ikire  Canal  Company,  certainly  appears 
to  sustain  the  proposition  of  the  plain- 
tiff to  its  fullest  extent,  but  I  adopt 
the  interpretation  of  that  language  by 
Baron  Alderson  in  Lee  v.  Milner,  and  with 
him  I  say  that  these  acts  '*  ought  to 
be  treated  as  conditional  powers  given  by 
parliament  to  take  the  lands  of  the  differ- 
ent proprietors  through  whose  estates  the 
works  are  to  proceed.  Each  landowner, 
therefore,  has  a  right  to  have  the  powers 
strictly  and  literally  carried  into  effect  as 
regards  his  own  land,  and  also  to  require 
tliat  no  variation  shall  be  made  to  his  pre- 


judice in  the  carrying  into  effect  the  bar- 
gain between  the  undertakers  and  any  one 
else."  The  words  ''to  his  prejudice" 
may  mean  not  only  to  his  possible  but 
actual  prejudice ;  and  Lord  Eldon  himself 
seems  to  have  qualified  and  explained  the 
generality  of  his  own  language  by  one  of 
the  issues  in  Blakemore  v.  ihe  Glamorgan-^ 
ehire  Canal  Company.  I  do  not  think, 
therefore,  that  I  ought  to  interfere  by  in- 
junction, unless  the  plaintiff  satisfies  me 
that  the  excess  in  the  height  of  the  works 
has  occasioned  damage,  or  is  likely  to  pro- 
duce damage  which  cannot  be  otherwise 
redressed.  Now,  the  only  permanent  ex- 
cess of  height  is  to  be  found  in  the  embank- 
ment, which  has  been  made  2  feet  6  inches 
higher  than  is  represented  in  the  parlia- 
mentery  section.  The  defendante'  evi- 
dence  stotes  that  the  existing  height  of  the 
embankment  is  absolutely  required  for 
the  security  of  life  and  property,  having 
regard  to  the  height  which  the  Regent's 
Canal  Act  empowers  them  to  put  water  in 
the  reservoir.  I  cannot  see  how  the  height 
of  the  embankment  per  se  can  injuriously 
affect  the  plaintiff,  the  arrangements  at  the 
overfall  being  the  only  means  by  which 
the  defendants  can  raise  the  level  of  the 
water.  These  were  brought  into  operation 
in  March  1855.  If  the  plaintiff  had  come 
immediately  after  the  flooding  of  his  lands 
by  thus  raising  the  water  by  means  of  the 
overfall,  he  might  possibly  have  had  some 
ground  to  ask  the  Court  to  interfere  for 
his  protection,  not  merely  against  the 
threatened  mischief,  but  against  mischief 
actually  produced,  with  the  means  and 
opportunity  of  repetition ;  but  I  have  no 
evidence  to  satisfy  me  that  there  has  been 
at  any  time  since  either  an  user  or  any 
intention  to  use  the  works  so  as  to  preju- 
dice the  plaintiff.  On  the  contrary,  the 
weight  of  the  evidence  inclines  me  to 
the  opinion  that  the  company  have  always 
kept  the  water  down  to  32  feet.  Upon 
the  question  whether  I  am  to  grant  the 
injunction,  I  cannot  help  being  influenced 
by  the  delay  that  has  occurred,  although 
not  amounting  to  absolute  proof  of  ac- 
quiescence. 

Appeal  dismissed,  with  costs. 
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JONES  V.  PEPPEBCORNE. 


Broker'^ Deposit  of  Securities — General 
Lien — Evidence — Custom  of  Brokers. 

Bonds,  payable  to  bearer,  and  passing  by 
delivery  only,  were  deposited  with  bankers 
for  safe  custody,  and  the  bankers  after* 
wards  fraudulently  deposited  them  with 
their  brokers  as  a  security  for  money  ad* 
vanced,  and  became  bankrupt :-— Held,  that 
the  bonds  were  subject  to  the  general  lien  of 
the  brokers  for  all  money  advanced  by  them 
to  the  bankers,  and  not  merely  for  the 
advance  made  upon  the  security  of  those 
particular  bonds. 

Semble — The  Court  will  take  judicial 
notice  of  the  custom  of  brokers  as  part  of 
the  general  custom  of  merchants. 

The  facts  of  this  case  are  stated  In  the 
judgment. 

The  Solicitor  General  and  Mr.  Mar* 
tineau  appeared  for  the  plaintiffs  ;  and 

Mr.  Rolt,  Mr.  Speed  and  Mr.  W.  W. 
Cooper^  for  the  several  defendants. 

Dec.  3. — Wood,  V.C.  —  In  this  case 
the  bill  is  §led  on  behalf  of  a  number  of 
proprietors  of  certain  Dutch  bonds,  which, 
or  bonds  of  a  similar  description,  were 
deposited  in  the  banking-house  of  Messrs. 
Strahan  &  Co.  for  safe  custody.  The 
question  that  arises  is,  whether  or  not 
a  large  number  of  those  bonds,  having 
been  sent  by  Strahan  &  Co.  to  their 
brokers,  the  Messrs.  Peppercome,  with 
the  direction  to  raise  money  to  the  extent 
of  25,000/.,  and  the  bonds  themselves 
having  realized  a  greater  amount  than  that, 
the  bondholders  are  entitled  to  say  that  the 
surplus  shall  be  paid  over  to  them,  irre- 
spective of  a  balance  which  is  alleged  by 
the  Pepperconies  to  be  due  to  them  in 
respect  of  their  business  transactions  with 
the  bankers.  That  is  the  point  to  which 
this  case  is  entirely  reduced,  because  the 
question  with  reference  to  the  matters  of 
account  between  the  bankers,  to  which  a 
great  portion  of  the  bill  is  directed,  espe- 
cially as  regards  a  certain  sum  of  2,000/., 
is  not  ripe  for  discussion  ;  and  more  espe- 
cially as  the  defendants,  having  taken  the 


view  that  it  is  a  matter  of  account,  have 
not  entered  into  any  evidence  on  that  par- 
ticular point. 

The  facts  are  shortly  these: — Messrs. 
Strahan  &  Co.  had  deposited  eertain  secu- 
rities for  the  raising  of  money  with  their 
brokers,  some  of  which  were  their  own 
securities,  and  some  belonged  to  other 
people.  The  course  of  dealing  with  regard 
to  securities  upon  which  money  was  to  be 
raised  from  time  to  time  by  their  brokers, 
seems  to  have  been  this  :  they  sent  securi- 
ties of  different  characters,  sometimes 
India  bonds,  sometimes  Exchequer  bills ; 
and  on  those  securities  money  was  to  be 
raised.  The  practice,  according  to  the 
whole  evidence,  not  disputed  on  either  side, 
was,  that  with  regard  to  particular  secu- 
rities of  this  description,  the  advance  was 
supposed  to  be  made  till  the  next  settling 
day  in  the  Stock  Exchange,  and  if  the 
money  were  not  paid,  or  if  further  time 
were  not  granted,  it  was  then  competent 
to  the  broker  to  sell  the  securities  so  depo- 
sited, in  order  to  realize  the  advance  so 
made.  With  regard  to  the  transaction, 
also,  there  is  no  dispute  upon  this  point, 
that  as  between  Messrs.  Peppercome  and 
Messrs.  Strahan  &  Co.,  although  Messrs. 
Peppercome  from  time  to  time  procured 
these  advances  from  other  quarters  upon 
the  security  of  the  bonds,  yet  they  stood 
in  the  relation  of  principals  on  all  occa- 
sions as  between  themselves  and  Strahan 
&  Co.  The  advance  was  taken  as  an 
advance  from  them  to  Strahan  &  Co.,  and 
received  by  Strahan  &  Co.  as  such.  It 
is  also  in  evidence  that  on  certain  occa- 
sions, when  Messrs.  Peppercome  conceived 
they  had  a  greater  amount  in  hand  than 
necessary  for  their  security,  they  returned 
the  surplus  securities,  whatever  they  might 
be,  and  were  content  with  retaining  those 
securities  which  would  exactly  realise  the 
particular  amount  to  be  raised.  It  further 
appears  that  these  bonds  were  pledged  by 
Strahan  &  Co.  exactly  as  if  they  were  their 
own  property,  although  it  is  quite  true 
they  belonged  to  their  clients.  It  was  a 
fraud  which  they  were  committing  in  so 
dealing  with  the  property ;  but  at  the  same 
time,  as  between  themselves  and  Messrs. 
Peppercome,  it  is  not  suggested  that  the 
latter  were  aware  of  the  bonds  being  other 
than   the   property  of  the  bankers  them- 
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selYei,  or  that  they  were  in  any  way  bound 
to  deal  with  them  as  if  they  belonged  to 
other  persons  than  the  bankers. 

Then,  as  regards  the  particular  trans« 
action  in  question,  it  is  shortly  and  cor- 
rectly stated  in  the  bill  to  be  this — I 
should  mention  that  these  bonds  were 
psyable  to  bearer: — On  the  2nd  of  May 
1854  Messrs.  Strahan  &  Co.  deposited 
vith  Messrs.  Peppercome  108  bonds  for 
108,000  guilders,  being  port  of  588  bonds 
mentioned  in  the  bill  as  a  security  for 
5,000/.,and  on  the  6th  of  March  1855  they 
deposited  the  remaining  480  bonds  for 
480,000  guilders ;  and  it  appears  from  a 
document  which  is  in  evidence,  that  on 
the  occasion  of  this  second  deposit  M  essrs. 
Peppercome  were  instructed  by  a  letter 
from  Messrs.  Strahan  &  Co.,  of  the  5  th  of 
March  1855,  to  "  raise  25,000/.  on  500 
Dutch  bonds,  2^." 

Now,  with  regard  to  the  authority  of 
Messrs.  Peppercome  to  deal  with  this 
property,  it  was  stated  that  they  sold  some 
of  Uiose  bonds  at  a  time  when  they  were 
not  justified  in  selling  them.  In  reference 
to  that,  there  is  an  entry  in  the  books  of 
Messrs.  Peppercome,  from  which  it  appears 
that  they  continued  the  accommodation  in 
respect  of  this  transaction  to  the  3 1st  of 
May,  whereas  some  of  the  bonds  were  sold 
before  that  period ;  and  further,  that  in- 
terest  was  charged  in  respect  of  the  debt, 
that  is  to  say,  of  the  adTance  which  they 
hsd  undertaken  to  make,  at  a  time  when 
some  of  the  bonds  were  sold,  and  then  that 
interest  ought  not  to  have  been  charged. 
The  bill  does  not  seek  any  remedy  in  re- 
spect of  that;  it  is  merely  introduced  with 
reference  to  the  general  lien  now  claimed. 
The  bill  does  not  seek  to  avoid  any  of  these 
transactions ;  but  they  are  brought  forward 
in  aid  simply  of  the  argument  that  the  Messrs. 
Peppercome  were  not  at  liberty  to  deal  with 
these  bonds  except  for  the  particular  and 
specific  purpose  for  which  they  were  deposit- 
ed. The  transaction,  then, is  simply  reduced 
to  this.  The  bankers  send  securities  to  a 
broker  for  the  purpose  of  having  money 
raised  upon  them,  and,  I  think,  upon  the 
evidence  in  this  case,  with  full  power  in 
the  brokers  to  sell  them  at  the  time  when 
the  money  ought  to  become  payable, 
namely,  either  at  the  settling  day,  or  at 
such  other  time  as  the  parties  by  agree- 


ment have  arranged ;  and  having  sold  those 
securities,  they  are  to  reimburse  them- 
selves, of  course,  their  lien  ;  the  question 
being,  whether,  if  the  securities  are  more 
than  enough  for  that  purpose,  they  are 
entitled  to  retain  those  which  remain  for 
the  purpose  of  their  general  balance.  I 
ought  also,  perhaps,  to  mention  as  a  part  of 
the  transaction  that  there  were  two  modes  of 
dealing  between  the  banker  and  the  broker. 
There  was  in  respectof  the  general  account  a 
daily  arrangement  and  settling,  apparently 
on  account  of  shares  bought  and  sold  and 
Uie  commission  upon  those  shares  so  bought 
and  sold  by  the  brokers  for  Strahan  &  Co., 
the  brokers  understanding  with  reference 
to  all  these  transactions  that  they  were 
solely  for  the  advantage  of  the  bank.  They 
went  daily  to  Strahan  &  Co.,  who,  no 
doubt,  would  have  large  dealings  while 
they  were  in  credit,  in  respect  of  pur- 
chases and  investments  desired  to  be  made 
by  their  several  customers.  They  went 
daily  to  take  their  instractions  and  the 
accounts  were  settled  and  balanced  day  by 
day,  so  far  as  that  part  of  the  transaction 
went,  and  the  commission  upon  the 
whole  thing  charged  with  respect  to  those 
transactions.  Besides  that,  there  is  one 
other  fact,  and  one  other  fact  only, 
to  notice,  which  is,  that  these  loans  on 
securities  would  bear  different  rates  of  in- 
terest in  respect  of  the  particular  security 
being  or  not  being  such  as  the  broker  ap- 
proved of  in  respect  of  the  advances  to  be 
made.  This,  however,  does  not  touch  the 
question  of  the  general  lien,  as^to  what 
is  to  be  done  after  the  special  purpose  is 
answered  for  which  the  security  was  de- 
posited ;  whether,  having  these  securities, 
and  there  being  more  than  enough  to 
answer  the  special  purpose,  the  surplus 
is  subject  to  the  general  lien,  for  nobody 
disputes  in  this  case  that  the  property  was 
available  for  the  payment  of  the  special 
debt  that  had  been  contracted.  Now,  the 
case  referred  to  in  the  course  of  the  argu- 
ment, and  which  may  be  said  to  comprise 
the  whole  of  the  law  upon  that  subject, 
because  every  authority  of  importance  is 
cited  in  that  case,  is  Brandaov.BameU{l\ 
in  which  the  question  was  simply  this— 
a  person  deposited  Exchequer  bills  with 
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his  own  bankers,  keeping  them  in  a  box 
of  which  they  had  the  key  ;  being  obliged 
from  time  to  time  to  have  those  Exchequer 
bills  exchanged  for  other  like  bills,  he 
handed  them  over  to  the  bankers  for  the 
mere  purpose  of  having  them  so  exchanged, 
and  the  conclusion  of  fact  that  the  Court 
arrived  at  was,  that  that  intent  was  fully 
understood  by  the  bankers.  Even  upon 
that  state  of  facts,  it  appears  that  there  was 
considerable  difference  of  opinion  in  the 
courts  below,  the  Court  of  Queen's  Bench 
having  decided  against  the  lien,  and  the 
Court  of  Exchequer  Chamber  in  favour  of  it. 
The  point  there  raised  was,  putting  the  case 
exceedingly  high,  that  if  there  be,  for  any 
purpose  of  business,  securities  deposited 
in  the  ordinary  course  of  business  with  a 
banker,  then  he  has  upon  those  securities 
so  deposited  with  him  alien  for  the  balance 
of  his  general  account;  and  the  circum- 
stance in  that  case  of  the  Exchequer  bills 
being  delivered  for  the  purpose  of  obtaining 
other  Exchequer  bills  in  the  place  of  them 
was  of  itself  a  dealing  with  the  Exchequer 
bills  in  the  ordinary  course  of  business  of 
bankers  for  their  customers ;  and  therefore 
the  lien  attached  before  the  duty  of  re- 
turning them  to  the  box  for  the  purpose  of 
being  locked  up.  The  Mouse  of  Lords 
came  to  the  conclusion,  that  they  were 
handed  over  for  the  sole  specific  and 
special  purpose  of  being  exchanged 
for  other  Exchequer  bills  and  returned 
to  the  box,  and  that  being  the  case, 
they  were  never  in  the  hands  of  the 
bankers  but  for  that  particular  purpose; 
and  that  particular  and  special  purpose  of 
putting  them  back  in  the  box  would  clearly 
have  placed  them  as  much  out  of  the  con- 
troul  of  the  bankers  as  they  were  when 
originally  in  the  box ;  that  it  was  a  mere 
substitution  of  the  one  for  the  other,  the 
necessary  consequence  of  that  particular 
security  requiring  the  change  to  be  made, 
just  as  if  the  bankers  had  been  the  mes- 
senger or  any  other  person  chosen  to  attend 
and  obtain  the  new  Exchequer  bills  and 
return  them  to  the  box ;  and  in  a  case  of 
that  description  it  was  impossible  the  lien 
could  be  sustained.  It  does  not  appear  to 
me  that  the  present  case  goes  to  anything 
like  the  length  of  the  circumstances  of  that 
case.  Here  the  brokers  were  in  the  habit 
of  making   advances   to   the    bankers  in 


respect  of  securities  deposited  with  them« 
and  I  have  the  evidence  of  a  large  number 
of  very  eminent  brokers  as  to  what  the 
course  of  dealing  in  such  transactions  is. 
The  evidence  given  by  Mr.  Mortimer,  the 
broker  to  the  Court  of  Chancery,  is  this :— « 
he  says,  **  Where  lenders  or  other  brokers 
hold  securities  deposited  by  the  same  bor- 
rowers at  severaj  times  and  on  distinct 
occasions,  and  choose  to  close  their  account, 
or  their  account  is  closed  by  circumstances, 
such  as  the  borrower  stopping  payment, 
the  lenders  have  a  lien  upon  all  the  bor- 
rower's securities  in  their  possession,  until 
the  balance  due  to  them  from  the  borrower 
on  every  account  is  paid,  and  they  have 
the  right  to  sell  a  sufficient  portion  of  the 
securities  to  cover  any  such  balance.  In 
fact,  all  securities  in  the  hands  of  lenders 
at  the  time  of  closing  an  account  are  ap- 
plicable, not  only  to  the  particular  sum 
advanced  at  the  time  of  the  deposit  of 
particular  securities,  but  to  whatever 
balance  may  be  due  from  the  borrower  to 
the  lenders  at  the  time  that  the  account 
is  closed."  Similar  evidence  is  given  by 
every  one  of  the  eminent  brokers  who  aie 
called ;  and,  indeed,  it  would  appear  that 
the  Court  would  require  no  evidence  of 
the  practice  of  brokers  in  this  respect, 
considering  it  as  settled.  I  think  some 
expressions  with  regard  to  the  general  lien 
on  business  transacted  with  brokers  will 
be  found  in  the  authorities  upon  the  custom 
of  bankers,  and  I  confess  I  have  never  felt 
any  doubt  or  difficulty  on  the  case  before  me. 
The  transaction  is  simply  this.  The  shares 
are  sent  to  the  brokers  with  the  direction 
to  raise  so  much  money ;  and  they  get  the 
money.  That  appears  to  be  the  ordinary 
transaction  with  the  broker:  a  common 
business  transaction,  not  like  buying  and 
selling  shares,  on  which  he  charges  a  com- 
mission, but  a  business  in  which  brokers 
are  in  the  habit  of  largely  engaging  as  a 
part  of  their  general  business.  Being  so 
sent,  no  doubt,  in  this  case,— I  will  say  no 
doubt,  because  it  is  not  a  question  which 
arises  here, — the  broker,  in  the  first  place, 
does  that  which  he  is  directed  to  do ;  and 
he  might  hold  these  shares,  as  I  understand 
the  evidence,  until  he  acquired  a  right  to 
sell  them,  which  right  he  does  not  acquire 
until  the  settling  day,  or  such  other  day  as 
may  be  given. 
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The  question  still  remains,  whea  he  sells 
them,  is  he  bound  to  sell  simply  as  many 
u  will  raise  the  particular  sum  in  question^ 
or,  having  them  deposited  in  his  hands  for 
the  general  business,  is  he  not  entitled  to 
a  general  lien  for  whatever  balance  may  be 
due  to  him  ?  When  the  shares  are  deposited 
with  him  nobody  can  tell  what  may  be  the 
exact  amount  required  of  those  shares  ; 
they  are  perpetually  fluctuating  in  price  ; 
and  although  there  is  evidence  that,  ac- 
eording  to  the  natural  course  of  dealing, 
the  broker,  when  he  found  he  had  more 
than  enough  for  the  purpose,  from  time  to 
time  would  send  back  the  securities,  one 
cannot  infer  from  that  that  he  did  waive,  in 
respect  of  other  transactions,  his  right  to 
insist  on  the  general  lien.  The  whole  of 
the  shares  being  deposited,  nobody  know- 
ing what  the  exact  number  required  may 
be,  on  account  of  the  fluctuating  value  of 
the  property,  I  apprehend  all  those  shares 
are  deposited  in  the  flrst  instance  for  the 
purpose  of  having  the  specific  object  at- 
tsiaed,  and  there  is  nothing  to  prevent 
the  generri  lien  attaching.  The  doctrine 
Jaid  down  by  Lord  Campbell  in  Brandmo 
V.  Bameti  is  clearly  this,  that  the  special 
eontract  is  only  exclusive  of  the  general 
lien  when  it  is  inconsistent  with  it.  If 
there  is  any  specific  contract  in  respect  of 
a  chattel  which  is  inconsistent  with  the 
general  lien  on  the  chattel,  then,  of  course, 
the  doctrine  of  general  lien  is  excluded ; 
and  so  it  might  possibly  be,  if  before  the 
right  to  sell  accrued,  the  banker  tendered 
the  whole  money ;  some  question  might 
arise  as  to  whether  there  was  not  a  special 
contract  there,  implying  that  the  shares 
were  to  be  returned  in  the  event  of  the 
aooney  being  replaced.  The  question 
would  still  be  open,  whether  there  would 
not  be  a  right  on  the  part  of  the  lender  to 
say,  something  more  must  be  done  before 
the  shares  are  returned ;  bat  at  the  same 
time,  after  the  shares  have  become  due 
nothing  of  that  kind  can  arise  inconsistent 
with  the  general  lien,  because  the  two 
thmgs  are  perfectly  consistent,  that  yon 
shall  he  bound  to  apply  the  property 
according  to  the  special  contract  in  raising 
the  money,  and  yon  shall  have  a  lien  on 
the  surplus  in  respect  of  your  general 
balance. 

All  the  authorities  are  stated  in  Branda^ 
Raw  SaaiES,  XXVIII.-— Chaiio. 


V.  Barnetif  and  one  of  the  strongest  pos- 
sible character,  which  was  a  good  deal  re- 
ferred to  in  the  course  of  the  argument, 
and  as  to  which  no  dissent  was  expressed, 
was  J^avis  v.  Bousher  (2).  There  the 
customer  was  in  the  habit  of  depositing 
bills  and  acceptances  of  various  customers 
with  the  bankers,  in  order  to  hive  money 
advanced  on  them.  The  bankers  looked  at 
the  bills,  and  if  they  liked  the  security 
they  made  an  advance  in  respect  of  the 
acceptances;  if  they  did  not  like  them 
they  declined  the  advance.  And  this  oc- 
curred :  a  large  parcel  of  bills  was  sent : 
on  some  they  advanced,  and  on  others  they 
declined  to  make  any  advance;  yet  the 
Court  held,  in  that  case,  that  they  were 
entitled  to  a  lien  on  those  in  respect  of 
which  they  had  not  advanced  for  any  defi* 
eienoy  upon  those  on  which  they  had 
adyaneed.  That  is,  perhaps,  :the  strongest 
ease  in  favour  of  this  lien.  Then,  again, 
there  was  a  case  of  Bollmnd  v.  Bygraves 
referred  to  in  Brandmo  v.  Biurnett,  where 
Lord  Tenterden  at  Nisi  Prius  laid  down 
the  rule  to  be,  that  a  banker  who  stands 
in  this  relation  to  a  customer  has  a  lien  on 
any  security  which  may  be  placed  for  any 
purpose  in  his  hands.  It  was  attempted 
by  the  counsel  to  extend  it  to  bills  locked 
up  in  a  boxt  which  the  Court  thought  was 
pressing  it  much  further  than  the  nature 
of  the  case  warranted  ;  but  I  can  htare  no 
doubt  that  it  must  apply  to  securities 
placed  as  these  were  for  the  purpose  of 
having  the  money  raised. 

The  Solicitor  General  relied  a  good  deal 
on  the  difficulty  this  would  cause  in  busi- 
ness transactions,  if,  wh«re  a  customer 
requests  his  bankers  to  sell  stock  or  shaiea 
for  him,  on  the  bankers  placing  them  m 
the  hands  of  brokers  for  sale,  they  are 
entitled  to  treat  them  as  subject  to  their 
general  lien  against  the  bankers ;  but  this 
is  an  inconvenience  which  might  arise  in 
all  matten  where  confidence  has  to  be 
reposed.  In  this  particular  case  the  Pep- 
percomes  themselves  say  they  occasionally 
raised  money  by  again  depositing  these 
shares  with  other  people ;  and  a  third  or 
fourth  deposit  of  that  kind  may  occur,  the 
general  lien  of  the  depositee  arising  in  each 
case.;  and  no  doubt  all  this  is  an  inconyci- 
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nience  which  may  arise  from  the  confidence 
which  one  person  has  to  repose  in  another. 
Whether,  if  Strahan  &  Co.,  in  dealing 
with  their  brokers,  had  said,  '*  We  are  in- 
structed by  our  customers  to  sell  these 
shares ;  sell  them  for  us,*'  the  general  lien 
could  have  been  asserted,  is  another  ques- 
tion. The  broker  there  would  take  with  the 
knowledge  that  they  were  the  property  of 
a  third  person,  and  not  of  the  bankers ; 
but  so  long  as  persons  do  leave  it  with 
bankers  to  deal  'with  property  as  they 
think  fit,  and  bankers  have  to  deal  with  it 
as  their  own,  I  can  only  regard  it,  as  be- 
tween the  two  persons  in  litigation  before 
me,  as  being  the  property  of  the  brokers, 
and  they  have  in  the  property  so  deposited 
every  right  which  they  would  have  in  an 
ordinary  case  of  securities  left  with  them 
for  the  purposes  of  an  advance,  and  on 
the  margin  of  which  securities,  after  satis- 
fying the  advance,  they  must  plainly  have 
their  general  lien.  Therefore,  the  decree 
I  propose  to  make  is  this : — Declare  that 
the  defendants,  the  Peppercomes,  are  enti- 
tled to  retain  the  surplus  proceeds  arising 
from  the  sale  of  the  588  Dutch  bonds 
in  the  pleadings  mentioned,  after  pay- 
ment of  the  money  advanced  by  them  on 
the  security  of  such  bonds,  in  satisfaction 
of  such  money,  if  any,  as  may  be  due  to 
them  on  the  result  of  the  account  herein- 
after directed  of  the  general  dealings  and 
transactions  between  the  defendants  and 
the  firm  of  Strahan,  Paul  &  Bates.  Direct 
an  account  of  the  monies  received  by  the 
same  defendants  in  respect  of  the  sales  of 
the  said  Dutch  bonds,  also  an  account  of 
what  was  due  to  them  for  principal  monies 
and  interest  in  respect  of  monies  advanced 
by  them  on  the  security  of  bonds,  and  let 
the  same  be  deducted  from  the  amount  of 
the  proceeds  of  the  sale.  Also  an  account 
of  what,  if  anything,  was  due  on  the 
balance  of  the  account  of  the  general 
dealings  and  transactions  with  the  firm  of 
Strahan,  Paul  &  Bates  at  the  time  of  the 
bankruptcy  of  the  last-mentioned  firm. 
Upon  further  directions  these  accounts 
will  be  dealt  with.  Then,  in  taking  such 
accounts  no  settled  accounts  to  be  dis- 
turbed—-that  I  think  right  with  reference 
to  the  daily  dealings,  whatever  the  effect 
of  it  may  be, — with  liberty  to  either  side 
to  surcharge  and  falsify,  and  liberty  to 


apply.  I  do  not  think  it  necessary,  at 
present,  to  deal  with  the  question  of  the 
particular  costs  of  the  plaintiffs  making 
out  their  title.  My  impression  is,  that  the 
plaintiffs  will  ultimately  have  to  pay  their 
own  costs  of  making  out  their  title  as  the 
owners  of  these  bonds ;  but,  as  the  whole 
matter  must  come  back  again  on  further 
directions,  I  shall  reserve  them  for  the 
present. 


LISTER  V.  BELL. 


Stuart,  V.C.I 
Jan.  31.      / 

Practice — Abandoned  Summons^  Costs  of. 

Where  a  summons^  taken  out  at  chamberSf 
was  adjourned  into  court,  and  then  abai^ 
doned  by  the  plaintiff,  the  defendant  was  held 
etttitled  to  the  taxed  costs  of  such  summons. 

Mr,  Afalins  (with  whom  was  Mr.  Wood) 
applied,  on  behalf  of  the  defendant,  for  the 
costs  actually  incurred  relating  to  a  Sum- 
mons which  had  been  taken  out  at  cham- 
bers, by  the  plaintiff,  for  a  special  jury  in 
this  ease,  under  the  statute  21  &  22. Vict, 
c.  27,  and  which  summons  had  been  ad- 
journed into  court,  but  had  been  abandoned 
by  the  plaintiff. 

Mr,  Bacon  said  he  had  received  instruc- 
tions in  the  cause,  although  he  was  not 
instructed  to  appear  on  the  present  motion, 
and  suggested  that  it  was  not  the  practice 
of  the  Court  to  give  the  costs  actually  in- 
curred of  an  abandoned  summons. 

Stuart,  V.C— If  a  summons  comes  on 
in  chambers,  and  is  abandoned,  justice  and 
the  course  of  practice  require  that  the  per- 
son summoned  to  chambers  should,  when 
the  summons  against  him  is  abandoned,  be 
indemnified  in  respect  of  the  costs  of  that 
proceeding.  When  the  summons  is  ad- 
journed into  court  the  same  practice  must 
prevail.  As  to  abandoned  motions  there 
was  a  general  order,  which  has  not  yet 
been  extended  to  abandoned  summonses* 
By  a  general  order  of  Lord  Eldon's  (5tk 
of  August  1818),  it  is  prescribed  that,  if 
affidavits  hav6  been  filed  in  support  of  a 
motion  which  is  abandoned,  the  costs  shall 
be  taxed  and  paid  to  the  other  side  by  the 
party  giving  the  notice  of  motion  and  not 
moving;    but  neither  40s,  nor  any  other 
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sum  has  been  fixed  by  the  practice  of 
the  Court  as  the  costs  of  an  abandoned 
turomons.  Lord  £ldon*8  order  of  the 
5th  of  August  1818  (1),  was  intended 
to  prevent  a  party  who  had  been  put  to 
great  expense  being  sent  away  with  40b. 
as  an  indemnity  for  that  expense.  If, 
therefore,  I  find  a  summons  abandoned  in 
chambers,  or  abandoned  in  court,  I  can 
understand  no  other  practice,  and  I  have 
heard  of  no  authority  for  any  other  course 
of  practice,  than  that  a  person  summoned 
to  oppose  a  summons,  and  being  told,  after 
he  has  incurred  considerable  expense  in 
preparing  to  oppose  it,  that  it  is  abandoned, 
must  hare  his  taxed  costs.  I  do  not  know 
why  I  heard  anything  stated  about  the 
nature  of  the  summons,  because  that  has 
nothing  to  do  with  it.  If  I  found  a  case 
made  that  required  me  to  summon  a  jury, 
I  might,  in  the  exercise  of  my  discretion, 
if  I  thought  it  necessary,  summon  a  jury, 
or  take  any  other  means  that  the  legisla- 
ture has  armed  me  with,  to  endeavour  to 
do  justice  between  the  parties.  The  legis- 
lature, which  has  prescribed  these  means 
of  justice,  has  given  the  Judges  a  diKcre- 
tion.  I  think  the  defendant  is  entitled 
to  the  taxed  costs  of  the  summons.  ' 


/  Ex  parte  the  plum- 

KlNDERSLBY,  V.C.J        STEAD,      WOOLWICH 
Nov.  22.  \        AND  CHARLTON  WA- 

V       TER  COMPANY. 

Joint- Stock  Companies  Acts — Winding 
up — Jurisdiction  of  the  Court, 

Where  a  company  has  been  registered 
under  the  Joint' Stock  Companies  Acts  of 
1848  and  1849  as  an  unlimited  company, 
and  subsequently  registered  under  the  19  ^ 
20  Viet,  e.  47.  as  a  limited  company,  the 
Court  of  Chancery  has  power  to  make  an 
order  for  the  winding  up  of  the  whole  tranS" 
actions  of  the  company. 

The  Plumstead,  Woolwich  and  Charl- 
ton-Water  Company  was  originally  regis- 
tered under  the  Joint-Stock  Companies 
Acts  of  1848  and  1849,  and  was  subse- 
quently registered  under  the  Joint-Stock 
Companies  Act,  19  &  20  Vict.  c.  47,  as  a 
company  with  limited  liability.  A  petition 

(1)  See  1  Swaiist.  1;:8. 


was  now  pending  in  the  Court  of  Bank- 
niptey  for  the  purpose  of  winding  up  those 
transactions  of  the  company  which  had 
taken  place  subsequently  to  its  regbtraUon 
as  a  company  with  limited  liability ;  and 
a  petition  had  also  been  presented  to  this 
Court  for  winding  up  those  transactions 
which  had  taken  place  prior  to  that  time. 
It  was  now  asked  that  the  petition  to  this 
Court  might  be  amended  so  as  to  make  it 
apply  to  all  the  transactions  of  the  com- 
pany, both  before  and  subsequently  to  the 
registration  under  the  stat.  19  &  20  Vict, 
c.  47,  on  the  ground  that  extreme  inconve- 
nience and  expense  would  be  caused  if  the 
company  were  subjected  to  the  double 
procedure  of  two  winding-up  orders  in 
different  courts. 

Mr.  Glasse  and  Mr*  Lewis,  in  support 
of  the  application,  submitted  that  the  Court 
had  power  to  make  this  order,  and  they 
cited  the  59th  and  60th  sections  of  the 
act,  which  were  in  the  following  terms  :— 
Section  59.  **  The  provisions  of  this  act 
relating  to  the  winding  up  of  companies 
shall  apply  to  all  companies  registered 
under  the  act,  8  Vict.  c.  110,  and  entitled 
'  An  act  for  the  registration,  incorporation 
and  regulation  of  joint- stock  companies,' 
from  and  after  the  date  at  which  they  have 
obtained  registration  under  this  act,  in 
manner  hereinafter  mentioned,  but  not  any 
other  companies.**  Section  60.  '*  The  ex- 
pression *  the  Court,*  as  used  in  the  third 
part  of  this  act,  shall  mean  the  following 
authorities ;  (that  is  to  say,)  in  the  case  of 
a  company  engaged  in  working  any  mine 
within  and  subject  to  the  jurisdiction  of 
the  Stannaries, — the  Conrt  of  the  Vice 
Warden  of  the  Stannaries :  In  the  case  of 
a  limited  company  registered  in  England 
that  is  not  engaged  in  working  any  such 
mine  as  aforesaid,— the  Court  of  Bank- 
ruptcy having  jurisdiction  in  the  place  in 
which  the  registered  office  of  the  company 
is  situate  :  In  the  case  of  a  limited  com- 
pany registered  in  Ireland,  whose  registered 
nominal  capital  does  not  exceed  5,000/., — 
the  Commissioners  of  Bankruptcy  in  Ire- 
land :  In  all  cases  not  hereinbefore  pro- 
vided for,  the  Court  shall  mean  as  respects 
companies  registered  in  England  the 
High  Court  of  Chancery  of  England,  as 
respects  companies  registered  in  Scotland 
the  Court  of  Session   in   either  divibion 
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thereof,  and  as  respects  companies  regis^ 
tered  in  Ireland  the  Court  of  Chancery  of 
Ireland/' 

Mt>  Baily  and  Mr.  Roxburgh  appeared 
for  the  directors  of  the  company ;   and 

Mr.  Jessel,  for  shareholders  other  than 
the  petitioners,  and  supported  the  appli-> 
cation. 

KiNDERSLEY,  V.C.-^I  think  the  con- 
struction of  the  act  which  has  been  sug- 
gested is  the  most  rational  and  correct  one, 
and  it  is  manifestly  for  the  convenience 
and  advantage  of  all  parties  that  there 
should  be  but  one  process  of  winding  up. 
I  will,  therefore,  make  the  order  for  the 
winding  up  of  the  whole  company  in  this 
court,  and  for  that  purpose  the  petition 
may  be  amended  as  proposed. 


ULL  Court  ^ 

OP  ( 

Appsal.  r 

Dec.  7.  3 


VINEY  V.  CHAPLIN. 


Practice — Rectifying  Decree  after  En- 
rolment, 

The  costs  of  an  interlocutory  application 
and  order  were  reserved,  but  by  inadver^ 
tence  on  the  final  decree  ordering  the  defen" 
dant  to  pay  all  the  costs  of  the  suit,  no 
provision  was  made  for  these  costs.  The 
defendant  enrolled  the  decree;  but,  upon 
the  plaintiff's  petition^  the  defendant  was 
ordered  to  pay  these  reserved  costs. 

In  this  case  (reported  27  Law  J,  Rep, 
(n.8.)  Chanc.  434)  a  decree  was  made,  by 
which  the  defendant  Chaplin  was  ordered 
to  pay  the  costs  of  the  suit.  In  this  decree, 
however,  no  mention  was  made  of  the  costs 
of  an  order,  dated  the  11th  of  February 
1858,  and  made  by  Kindersley,  V.C.  for 
an  injunction,  and  of  an  order,  dated  the 
10th  of  March  1858,  made  by  consent, 
when  the  motion  for  an  injunction  was 
renewed  before  the  full  Court  (see  27 
Law  J.  Rep,  (n.s.)  Chanc.  436). 

The  decree  of  the  8th  of  May  was  en- 
rolled by  the  defendants  in  July. 

The  plaintiffs  now  presented  a  petition, 
praying  that  the  taxing  Master  might  be 
directed,  in  taxing  the  costs  of  the  suit 
under  the  decree  of  the  8th  of  May,  to 
allow    to   them   the   costs  of  the   orders 


of  the   11th  of  February  and   the    10th 
of  March. 

Mr,  Druce  appeared  in  support  of  the 
petition,  and  contended  that,  notwithstand- 
ing the  order  of  the  8th  of  May  had  been 
enrolled,  the  Court  would  rectify  what  was 
an  obvious  omission — Fearon  v.  Desbrisay 
(1),  Ex  parte  Justices  of  Essex  (2),  Spear' 
ing  V.  Lynn{3\  Yow  v.  Townsend(4)  and 
Chester  v.  Gorges  (5)  ;  or  there  might  be  a 
separate  order  now  m^de — M'DermoU  v. 
Kealy  (6),  Ford  v.  fVastell  (7)  and  Thon^ 
hill  V.  Manning  (8). 

Mr,  Baily  and  Mr,  O,  L,  Russell,  for 
the  defendants,  said  that  no  case  had  been 
made  for  vacating  the  enrolment,  neither 
fraud  nor  surprise  being  alleged — Back" 
house  V.  Wylde  (9),  Wickenden  v.  Rayson 
(10),  and  Barnes  y,  Wilson{\l),  It  waa 
not  competent  to  the  Court  now  to  make 
a  supplemental  order.  Where  costs  of  a 
motion  were  reserved,  and  no  order  was 
made  as  to  them  by  the  final  decree, 
such  costs  must  be  lost — Colman  y.  Sar* 
rell  (12). 

The  Lord  Chancellor  said  that  it  waa 
the  intention  of  the  Court  at  the  time 
the  decree  was  made  to  give  these  costs, 
and  the  only  question  was  how  this  was 
now  to  be  done. 

The  following  order  was  made : — After 
reciting  an  order  for  injunction  on  the  11  th 
of  February  1858,  and  the  order  of  the 
10th  of  March  1858,  by  which,  without 
prejudice  to  any  question,  the  order  of  the 
11th  of  February  1858  was  discharged, 
and  it  was  by  consent  ordered  that  tlie 
consideration  of  the  costs  of  the  applica- 
tion to  the  Court  below,  and  of  that  motion, 
and  of  the  action,  should  be  reserved  until 

(1)  21  Law  J.  Rep.  (n.s.)  Chanc.  511. 

(2)  22  Ibid.  328. 
(S)  2Vern.  376. 

(4)  1  Dick.  59. 

(5)  2  Moll.  835. 

(6)  1  PbU.  267;  s.  c.  12  Law  J.  Rep.  j(x.s.) 
Chanc.  237. 

(7)  6  Hare,  229,234;  8.C  16  Law  J.  Rep.(x.s.) 
ChaDC.  372;  17  Ibid.  368. 

(8)  1  Sim.  N.S.  451 :  s.  c.  20  Law  J.  Rep.  (m.s.) 
Chauc.  604. 

(9)  26  Law  J.  R^p.  (k.s.)  Chanc.  812. 

(10)  25  Ibid.  162. 

(11)  1  RUSS.&  M.  486. 

(12)  2  Cox,  2u6. 
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the  hetringy  with  liberty   to  apply ;  and 
reciting,  that  by  an  order  made  by  the  full 
Court,  on  the  8th  of  May  1858,  it  was 
ordered  that  a  perpetual  injunction  should 
be  awarded,  &c.,  and  it  was  ordered  that 
the  defendant  J.  Chaplin  should  pay  the 
costs  of  the  said  action  at  law  and  of  this 
suit ;  and  reciting  that  the  defendants,  or 
one  of  them,  had  caused  the  order  of  the 
8th  of  May  1858  to  be  enrolled;  and  re- 
citing that  the  costs  of  the  said  applications 
of  the  11th  of  February  1858  and  the  10th 
of  March  1858  were  not  included  in  the 
costs  by  the  order  of  the  8th  of  May  1858^ 
directed  to  be  taxed ;  and  reciting  the  plain- 
tiffs' petition  that  the  omission  might  be 
rectified  so  as  to  enable  the  costs  to  be 
allowed  to  the  plainti£fs,  and  that,  if  neces- 
sary, the  enrolment  of  the  order  of  the 
8th  of  May  might  be  vacated  for  the  pur- 
pose, &c.,  '*  their  Lordships  taking  notice 
that  it  was  intended  by  them  that  the  said 
order,  dated  the  8th  of  May  1858,  should 
extend  to  the  taxation  and  payment  by  the 
defendant  John  Chaplin  to  the  plaintiffs  of 
their  costs   of  the  siud  applications  and 
orders  of  the  11th  of  February  1858  and 
the  lOth  of  March  1858  respectively,  and 
that  sucb  costs  were  omitted  to  be  included 
in  the  said  order  of  the  8th  of  May  1858 
by  mistake  only;   do   order  that  it  be 
referred  to  the   proper  taxing  Master  of 
this  Court  to  tax  the  plaintiffs  their  costs 
of  the  said  applications  for  and  orders  of 
the  11th   of  February  and   the    10th   of 
March  1858 ;   and  it  is  ordered  that  the 
defendant   John  Chaplin  do  pay  to   the 
plaintiffs,  James  Viney  and  William  Giles 
the  said  costs  to  be  taxed ;  and  their  Lord- 
ships do  not  think  €t  to  give  any  costs  of 
this  application." 


Lords  JtisTiCEs.! 

Dec.  9, 10, 17.)    ^'  "*""'  ••  °™*"'- 

Injunction  —  Charter^  Party  ^^  Mortgage 
of  Ship-^Specific  Performance, 

One  of  the  Vice  ChaneeUora  refused  to 
decree  the  specific  performance  of  a  charter^ 
fariy,  or  to  grant  an  injunction  at  the  suit  of 
the  charterer  to  restrain  a  mortgagee  of  the 
ihip,  who  had  notice  of  the  charter-party, 
from  making  a  sale  in  pursuance  qf  his 
power  of  sate  contained  in  the  mortgage" 


deed;  hut  the  Lords  JustieeSt  considering 
that  where  property  is  contracted  to  be  used 
in  a  particular  manner^  and  a  purchaser 
buys  that  property^  with  notice  of  that  eoa- 
tractf  he  is  bound  not  to  use  it  otherwise 
than  in  accordance  with  the  contract :— - 
Held,  that  the  plaintiff  was  entitled  to  an 
injunction  to  restrain  the  mortgagee  from 
exercising  his  power  of  sale^  and  from  inter" 
fering  with  the  ship  on  her  voyage,  the 
h^nction  to  continue  till  the  hearing  of  the 
causCt  and  the  plaintiff  undertaking  to  be 
answerable  in  damages* 

This  was  an  appeal  from  an  order  of 
Vice  Chancellor  Wood,  refusing  to  grant 
an  injunction  to  restrain  a  registered  mort- 
gagee of  a  ship  and  the  owner  of  the  same, 
at  the  instance  of  the  charterer  of  the  ship, 
under  the  following  circumstances: — On 
the  23rd  of  October  1857,  the  defendant 
Curry,  who  was  then  negotiating  the  pur- 
chase of  the  ship  in  question,  agreed,  by 
charter-party  of  that  date,  to  carry  a  cargo 
of  coals  for  the  plaintiff  horn  Newcastle  to 
Sues.   The  plaintiff  was  to  pay  the  freight, 
part  in  acceptances  of  three  and  six  months, 
and  the  rest  on  the  performance   of  the 
voyage ;  but  the  acceptances  were  not  to 
be  handed  over  until  aiter  the  vessel  had 
sailed.     On  the  6th  of  January  1858,  a 
bill  of  sale  of  the  ship  was  executed  to 
Curry,  and  deposited  by  Messrs.  Bramley, 
Moore  &  Co.,  of  Liverpool,  who  were  the 
vendors  of  the  vessel,  with  Messrs.  Heald 
&  Co.,  of  North  Shields,  the  plaintiff's 
agents,  who  undertook  not  to  part  with 
the  plaintiff's  acceptances  on  account  of 
the  freight  (which  were  also  in  their  hands) 
without  seeing  that  Bramley,  Moore  &  Co. 
were  paid  the  balance  of  their  purchase- 
money,  if  any  should  be  then  due.     On 
the  12th  of  January  1858  Curry  mortgaged 
the  ship   to    the  defendant  Gibson,    for 
1,500/.,   and   shortly   afterwards    1,0802. 
(part  of  the  mortgage-money)  was  paid  by 
Gibson,    at   Curry's  request,   to  Messrs. 
Bramley,  Moore  &  Co.     On  the  18th  of 
January  1858   Curry's   bill  of  sale   was 
registered  at    Dumfries.       On   the  24th 
of  January  1858  Gibson's  mortgage  was 
registered  at  North  Shields.     On  the  29th 
of  January   1858  the   vessel   sailed,   and 
after  the  plaintiff's  agents,  Messrs.  Heald 
&  Co.,  had  satisfied  themselves  of  that  fact, 
they  handed  to  Curry's  wife  acceptances 


160 


COURTS  OF  CHANCERY : 


[New  Skhiei 


to  the  amount  of  980/.,  on  account  of 
freight,  and  Curry's  wife  out  of  the  pro- 
ceeds sent  Messrs.  Bramley,  Moore  &  Co. 
the  balance  of  the  purchase-money  of  the 
ship,  amounting  to  about  700/.  In  Febru- 
ary the  ship,  meeting  with  stress  of  weather, 
became  so  leaky  that  it  was  found  neces- 
sary to  take  her  into  Penzance,  where  she 
was  repaired.  On  the  12th  of  July  the 
mortgagee's  power  of  sale  became  exercis- 
able, and  shortly  afterwards  he  took  pos- 
session of  the  ship  and  paid  for  the  repairs. 
Upon  this  the  plaintitf  filed  this  bill,  pray- 
ing specific  performance  of  the  charter- 
party  and  an  injunction  against  Gibson  to 
restrain  him  from  interrupting  the  voyage 
or  selling  the  ship,  without  giving  notice 
to  the  purchaser  of  the  charter-party.  On 
the  25th  of  November  last  the  plaintiff 
applied  to  Vice  Chancellor  Wood  for  an 
injunction  against  Gibson  until  the  hearing 
of  the  cause,  when  the  Vice  Chancellor 
refused  the  injunction,  and  from  this  order 
the  plaintiff  appeoled. 

The  argument  in  support  of  the  motion 
was,  that  a  mortgagee,  with  notice  of  a 
charter-party,  was  not  entitled  to  defeat  the 
same  by  the  exercise  of  his  power  of  sale; 
while,  for  the  mortgagee,  it  was  insisted  that 
the  Court  could  not  grant  specific  perform- 
ance of  a  charter-party,  and  that  a  mort- 
gagee had  a  clear  title  to  remove  and  sell  the 
ship  included  in  his  security  without  refer- 
ence to  the  charter- party 9  particularly 
when,  as  here,  there  was  ample  time  for 
the  performance  of  the  voyage  according 
to  the  terms  of  the  charter-party,  without 
furtherdelaying  the  rights  of  the  mortgagee. 
The  Vice  Chancellor  took  time  to  consider 
his  judgment,  which  was  delivered  at  his 
private  residence  on  the  29th  of  Novem- 
ber, and  was  as  follows  :-^**  On  a  full  con- 
sideration of  this  case,  I  have  come  to  the 
conclusion  that  it  is  not  one  in  which  a 
Court  of  equity  ought  to  interfere,  either 
by  way  of  specific  performance  or  by  way 
of  injunction  to  restrain  the  defendant 
Gibson  from  using  the  ship  before  the  com- 
pletion of  her  voyage,  according  to  the 
charter-party.  I  conceive  that  the  specific 
performance  of  an  agreement  to  convey 
coals  to  Suei  (which  is,  in  effect,  the 
operation  of  the  charter-party)  is  beyond 
thecontroulof  the  Court,  for  wliut  directions 
could  be  given  as  to  the  navigation  of  the 
ship  f    By  what  process  could  the  hiring  of 


the  sailors,  the  appointment  of  a  proper  mas- 
ter, the  victualling  of  the  vessel  and  the  like, 
be  enforced  ?  As  regards  the  injunction,  I 
conceive  the  observations  of  Lord  St.  Leo- 
nards, in  Lnmley  v.  Wagner  {W  to  apply 
to  cases  in  which  the  spirit  of  the  positive 
agreement  involves  a  special  damage  be- 
yond that  of  the  mere  non-performance  of 
the  agreement  itself.  He  says : — '  It  was 
clearly  intended  that  Johanna  Wagner  was 
to  exert  her  vocal  abilities  to  the  utmost  to 
aid  the  theatre  to  which  she  agreed  to  attach 
herself.  I  am  of  opinion  that  if  she  had 
attempted,  even  in  the  absence  of  any 
negative  stipulation,  to  perform  at  another 
theatre,  she  would  have  broken  the  spirit 
and  true  meaning  of  the  contract.'  That  is 
to  say,  a  special  damage  would  be  done  by 
her  singing  elsewhere  at  a  rival  theatre, 
ultra  the  non-performance  of  her  contract 
to  sing  at  the  given  theatre  which  had 
engaged  her.  The  Court  could  not  make 
her  perform  the  latter  agreement,  but  could 
prevent  her  doing  anything  which  was  an 
aggravation  of  her  breach  of  it.  This  is 
more  apparent  if  his  Lordship's  observations 
on  Clarke  v.  Price  (2)  (in  p.  622  of  the 
report  in  Lumley  v.  Wagner)  be  attended 
to.  Indeed,  at  the  close  of  his  observatioiis 
on  that  part  of  the  case,  his  Lordship  aayg, 
he  should  not  have  granted  any  injunction 
on  the  affirmative  part  of  the  contract  only 
in  the  case  before  him.  Now,  in  Ckirke  v. 
Price  an  injunction  to  restrain  Mr.  Price 
from  writing  any  other  reports  until  he  had 
written  reports  for  the  plaintiff,  might 
have  had  the  effect  of  compelling  him  to 
write  for  the  plaintiff;  but  it  was  not  the 
nature  of  the  contract,  as  Lord  Eldon  ob- 
served, that  there  should  be  such  a  restric- 
tion; so  in  the  case  before  me,  it  is  no  point 
of  the  contract  that  the  shipshould  not  carry 
coals  for  others,  nor  will  the  plaintiff  be 
at  all  the  worse  for  its  doing  so,  beyond 
the  mere  loss  of  his  contract.  Any  other 
ship  will  carry  the  plaintiff's  coals  as  well, 
or  probably  better,  and  the  whole  matter 
sounds  in  damages  ;  he  would  gain  nothing 
by  the  ship  remaining  idle,  whereas,  in  all 
cases  of  negative  contracts,  there  is  a  posi- 
tive benefit  from  their  observation.  I.iord 
Cottenham,  in  Heathcote  v.  the  North  Stuf- 

(1)  1  De  Gex,  M.  &  G.  604;  s.  c.  21  Law  J. 
Rep.  (n.r.)  Chanc.898. 

(2)  2  Will.  Ch.  Rep.  157. 
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fordthire  Railway  Company  (3),  puts  the 
rery  ease  now  before  ine  as  the  one  in 
which  the  Court  will  not  interfere^  'If  A. 
contract  with  B.  to  deliver  goods  at  a  cer- 
tain time  and  place,  will  equity  interfere 
to  prevent  A.  firom  doing  anything  that 
may  or  can  prevent  him  from  so  delivering 
the  goods  V  1  must,  therefore,  refuse  the 
motion,  and  let  the  costs  of  it  be  costs  in 
the  cause." 

From  that  judgment  the  plaintiff  ap- 
pealed. 

Dec.  9. — Mr.  Amphleii  and  Mr.  E.  Mae* 
naghtem^  for  the  plaintiff. 

Mr.  Roll  and  Mr,  Bedwell,  for  the  de- 
fendant Gibson. 

After  the  argument  it  was  suggested  that 
it  would  be  convenient  to  serve  the  defen- 
dant Curry  (who  did  not  appear  upon  the 
motion),  and  bring  the  matter  on  again,  as 
opom  motion  for  a  decree.  A  provisional 
order  was  made  in  the  mean  time. 

Dec.  10,  17. — The  parties  not  being 
able  to  serve  Mr.  Curry,  the  motion  pro- 
ceeded. The  ailment  turned  principally 
on  the  question  of  the  Court  granting  a 
negative  injunction.  The  following  cases 
were  cited : — 

Heaiheote  v.  the  North   Staffordshire 

Railway  Company, 
LmmUy  ▼.  Wayner, 

Tulk  V.  Moxhay,  2  Phil.  774 ;  s.  c.  1 
Hall  &  Tw.  105 ;  18  Law  J.  Rep. 
(n.8.)  Chane.  83. 
Slorer  v.  the  Great  Western  Railway 
Company,  2  You.  &  C.  C.C.  48 ; 
s.  c.  12  Law  J.  Rep.  (n.8.)  Chanc.  65. 
Clarke  v.  Price, 

Webster  v.  Dillon,  3  Jur.  (N.S.)  432. 
PUni  V.  Brandon^  8  Yes.  159. 

Lord  Justice  Knight  Bruce  said,  that 
both  reason  and  rule  in  all  cases  of  this 
kind  went  together.  Where  property  is 
contracted  to  be  used  in  a  particular  man- 
ner, and  a  purchaser  buys  that  property 
with  notice  of  that  contract,  he  is  bound 
not  to  use  it  otherwise  than  under  the 
contract.  The  defendant  Gibson  took  with 
notice  of  the  charter-party,  and  was  bound 
thereby,  and  the  kijunction  must  be 
granted. 

(3)  2  Mac  &  O.  100,  112 ;  i.  c.  20  Law  J.  Rep. 
(i.f .)  Chanc  82. 


Lord  Justice  Turner  thought  thatan  in- 
junction ought  to  be  granted  until  the  hear- 
ing of  the  cause,  inasmuch  as  at  the  hearing 
there  would  be  three  points  to  be  argued 
before  the  Court,  and  which  points  could 
not  be  so  properly  gone  into  on  an  inter- 
locutory application  like  the  present.  The 
first  was,  whether  the  plaintiff  was  entitled 
to  specific  performance  of  the  charter- 
party  ;  the  second,  whether,  if  not  entitled 
thereto,  he  was  or  not  entitled  to  an  in- 
junction, to  continue  until  the  voyage 
should  have  been  performed ;  the  third 
point  being  whether  Curry  had  or  not  a 
right  of  damages  against  Gibson,  and  whe- 
ther that  right  did  or  not  accrue  to  the 
plaintiff  through  Curry.  None  of  these 
points  could  be  determined  at  present. 
Their  Lordships  would,  therefore,  grant 
an  injunction  to  restrain  the  defendant 
Gibson  and  his  agents  from  removing  the 
vessel  to  Newcastle,  or  interfering  to  in- 
terrupt the  voyage  to  Suez,  the  plaintiff 
undertaking  to  answer  any  order  the  Court 
might  make  as  to  damages  ;  the  injunction 
and  the  undertaking  to  last  until  the  hear- 
ing of  the  cause. 


B  Justices.'! 
5.20,21.   J 


Lords  Justices. 
Dec. 


BROUGHTON  V,  hutt. 


Deed — Reetijieation  of  Mistake, 

A,  B,  under  the  mistaken  notion  that  he 
was,  as  heir-at-law  of  his  father,  entitled  to 
shares  in  a  joint-stoek  company  as  realty, 
executed  a  deed,  by  which  he  joined  in  indem- 
nifying the  directors  in  respect  of  certain 
advances  made  by  them.  It  turned  out  upon 
inquiry  that  the  shares  were  personal  estate, 
and  A,  B,  filed  his  bill  to  be  relieved  from 
the  deed,  and  the  Court  made  a  decree  in 
his  favour,  which  decree  was  upon  appeal 
affirmed. 

The  facts  of  this  case,  which  came  on  by 
appeal  from  a  decree  of  Vice  Chancellor 
Stuart,  were  as  follows : — Mr.  John  Vicary 
Broughton  became  the  owner  of  three 
shares  in  a  joint-stock  company,  called  the 
Western  Australian  Company,  which  was 
formed  for  purchasing  land  in  Western 
Australia.  The  deed  of  settlement  con- 
tained a  clause  providing  that,  as  between 
the  real  and  personal  representatives  of  the 
shareholders,  the  shares  should  be  consi- 
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dcred  as  personal  estate.  Mr.  Broughton 
died  in  June  1850,  having  appointed  his 
wife  and  daughter  executors  of  his  will, 
but  having  made  no  bequest  of  his  shares, 
which  were  accordingly  supposed  by  his 
eldest  son  and  heir-at-law  to  have  de- 
scended to  him.  After  the  testator's  death 
the  company  made  a  call  on  the  share- 
holders, and  the  testator's  daughter  drew 
a  cheque  for  the  amount  due,  as  her  father's 
executrix ;  and  the  amount  was  entered  in 
the  company's  books  to  the  credit  of  '*  the 
executors  of  the  late  J.  V .  Broughton."  The 
company  did  not  succeed,  and  it  was  agreed 
that  it  should  be  dissolved;  and,  in  order 
to  meet  certain  liabilities  the  directors  un- 
dertook to  procure  the  necessary  funds,  on 
the  shareholders  indemnifying  them  to  the 
extent  of  200/.  per  share.  A  meeting  was 
accordingly  convened  on  the  SOth  of  May 
1853,  by  circulars  addressed  to  the  share- 
holders, one  being  sent  to  the  residence  of 
the  eldest  son  of  the  testator,  who  bore  the 
same  name  and  occupied  the  same  house 
as  his  late  father.  Mr.  J.  V.  Broughton, 
jun.,  accordingly  attended  the  meeting, 
and  while  there  executed  a  deed  of  cove- 
nant, which  had  been  already  prepared  and 
engprossed,  whereby  he  covenanted,  as  one 
of  the  shareholders,  to  indemnify  the  direc- 
tors for  the  sum  borrowed.  Three  actions 
were  subsequently  brought  against  him  on 
this  covenant  by  three  of  the  directors,  and 
he  then  made  inquiries  as  to  his  interest  in 
the  shares,  and  ascertained  that  he  was  not 
entitled  to  them,  and  had  executed  the 
deed  under  a  mistake.  He  accordingly 
filed  a  bill,  praying  a  decree  that  he  had 
executed  the  deed  by  mistake,  and  that  it 
might  be  cancelled,  and  that  the  actions 
might  be  stayed.  Vice  Chancellor  Stuart, 
considering  that  it  was  a  case  of  mutual 
mistake,  made  a  decree  in  his  favour. 
From  this  decision  the  defendants,  who 
were  the  directors  of  the  company,  ap- 
pealed. 

Mr.  Bacon  and  Mr.  Sckomherg,  for  the 
plaintiff,  supported  the  decree  of  the  Court 
below. 

Mr.  AmphUlt  and  Mr.  BaggaUay.  who 
were  for  the  appellants,  argued  that  if  the 
plaintiff  had  any  remedy  it  was  at  law  and 
not  in  this  court,  and  that  as  the  directors 
had  incurred  the  liabilitv  on  the  faith  of 
Mr.  Broughton  executing  the  deed,  he  was 


not  entitled  to  retire  from  the  engagement, 
and  leave  them  open  to  the  consequences 
of  his  act. 

Lord  Justice  Knight  Bruce. — ^Whether 
the  plaintiff  has  a  case  for  relief  at  law  as 
well  as  in  equity  I  give  no  opinion;  but 
certainly  he  has  a  case  for  equitable  relief, 
and  that  whether  he  has  incurred  any  legal 
liability  by  executing  the  deed  or  not.  It 
is  unimportant  for  all  purposes  of  this  suit 
whether  the  plaintiff  is  under  legal  liability 
or  not — I  doubt  whether  he  is;  but,  how- 
ever that  may  be,  it  makes  no  difference  to 
his  claim  to  relief  in  equity.  It  is  evident 
that  he  executed  the  deed  under  a  mere 
mistake  of  law  and  fact.  Were  the  real 
circumstances  known  to  the  defendants, 
who  caused  this  deed  to  be  prepared  and 
procured  the  plaintiff's  execution  of  it, 
with  no  knowledge  of  its  contents^  except 
what  might  have  been  obtained  from  the 
reading  of  it  for  the  first  time  in  the  room? 
It  is  impossible  that  the  defendants  can  be 
heard  to  say  that  they  were  not  themselyet 
aware  of  the  circumstances.  Probably, 
independently  of  the  payment  of  the  call 
by  persons  who  are  called  in  the. books  of 
the  company  *'  executors,"  I  should  have 
come  to  the  same  conclusionj  but  that  faet 
is  decisive.  They  could  not  but  have 
known  that  the  plaintiff  was  not  a  share- 
holder, and  they  ought  not  to  have  allowed 
him  to  execute  the  deed  without  apprising 
him  of  the  circumstances.  I  am  not  con- 
vinced that  any  damage  has  accrued  or  will 
accrue  to  the  defendants  by  reason  of  this 
gentleman  executing  the  deed.  But  even 
assuming  that  some  damage  has  accrued, 
or  will  accrue,  it  is  damage  which,  with 
full  knowledge  of  the  circumstances,  Uiey 
have  brought  or  will  bring  upon  them- 
selves. It  is  as  plain  a  case  for  relief  as  I 
have  ever  seen,  and  the  appeal  must,  there- 
fore, be  dismissed,  with  costs. 

Lord  Justice  Turner. — This  is  as 
plain  a  case  of  both  mistake  and  surprise 
as  can  be.  The  plaintiff  never  intended 
to  be  bound  unless  he  was  a  shareholder, 
and  the  defendants  never  intended  him  to 
be  bound  unless  he  was  so.  What  are 
the  circumstances?  He  attended  a  meeU 
ing  and  executed  the  deed  on  the  suppon- 
tion  that  he  was  a  shareholder.  He  acted 
under  a  mistake,  and  also  under  snipriae. 
The   mere  circumstance  that   tlie  defen- 
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dants  contracted  liability  on  the  faith  of 
the  plaintiff  executing  the  deed  makes  no 
difference,  for  they  did  so  under  circum- 
■Unces  which  they  had  better  means  of 
knowing  than  he  had.  It  is  altogether  a 
case  of  mutual  mistake;  and  the  appeal 
nast  be  dismissed,  with  costs. 


KiNDiRSLXY,  y.C. 
Not.  25. 


} 


BAXTER  V,  WEST. 


Partnership — Appointment  of  Receiver^ 

The  plaintiff  filed  a  bill  for  dissolution  of 
a  partnership  entered  into  with  the  defen^ 
ikitf ,  amd  moved  for  a  receiver,  A  question 
was  raised  upon  the  evidence  as  to  the  con- 
isei  of  the  parties^  and  as  to  whether  there 
MS  amjf  term  fixed  for  the  expiration  of  the 
fsrtnership  :~^lie\d,  that  these  questions 
mast  be  decided  at  the  hearing^  and  that 
ihe  Courts  not  being  able  to  say  that  a  disso^ 
kHon  mmst  be  decreed  at  the  hearing^  would 
fsi  appaini  a  receiver,  which  would  operate 
sf  ra  wftmc/toii. 

This  was  a  suit  for  a  dissolution  of  part- 
Boihip,  and  the  plaintiff  now  moved  for  a 
reeeirer,  and  for  an  injunction  to  restrain 
tke  defendant  firom  interfering  with  the 
partnership  assets. 

The  plaintiff  and  defendant  entered  into 
partnership,  as  booksellers,  in  1855,  when 
artides  of  partnership  were  executed  be- 
tween them,  but  no  time  was  appointed 
by  the  articles  for  the  continuance  of  the 
pvtnership.  The  business  was  carried  on 
ttntil  October  1858,  when  the  plaintiff  gave 
notice  to  the  defendant's  solicitor  for  a 
^inolution. 

The  evidence  on  the  part  of  the  plaintiff 
vent  to  shew  that  the  defendant  had  vio- 
lated the  articles  by  improperly  receiving 
inoney  and  giving  orders  in  the  business, 
vhieh  he  was  not  entitled  to  do. 

The  evidence  for  the  defendant  was  to 
the  effect,  that  there  was  an  understanding 
thst  the  partnership  should  continue  for 
leren  years ;  that  he  had  not  violated  the 
artieles,  but  that  he  had  acted  in  the  part- 
Kenhip  in  the  manner  alleged  by  the  plain- 
^in  consequence  of  the  plaintiff's  own 
eoidact. 

Mr.  Qlasse  and  Mr»  Hislop  Clarke  ap- 
Sbh  Sums,  XXYUL^Ghaso. 


peared  in  support  of  the  motion,  and  con- 
tended that  the  conduct  of  the  defendant 
had  been  such  as  to  entitle  the  plaintiff  to 
a  dissolution,  and  that,  consequently,  he 
was  at  any  rate  entitled  now  to  a  re- 
ceiver. 

Mr.  Baily  and  Mr,  Ellis,  for  the  defen- 
dant, submitted  that  there  had  been  no 
violation  of  the  articles  on  his  part ;  that 
the  question  as  to  whether  there  was  a 
term  or  not  could  only  be  decided  at  the 
hearing,  and  that,  unless  the  Court  could 
see  clearly  that  at  the  hearing  there  must 
be  a  dissolution  of  partnership,  there 
could  be  no  receiver  appointed  upon  an 
interlocutory  application. 

Mr,  Olasse  was  heard  in  reply. 

KiNDBRSLEY,  V.C. — I  am  of  opinion 
that  I  cannot  now  grant  a  receiver  in  this 
case.  A  receiver  operates  as  an  injunction ; 
and  the  principle  on  which  this  Court  acts 
with  regard  to  the  appointment  of  a  re- 
ceiver in  these  cases  is  this :  it  will  not 
appoint  one,  upon  a  motion  of  this  kind, 
unless  it  sees  that  there  is  an  actual  pre- 
sent dissolution  arising  from  the  acts  of 
the  parties,  or  that  at  the  hearing  it  would, 
upon  the  merits,  dissolve  the  partnership. 
If  the  partnership  is  a  continuing  one,  and 
may  continue,  it  will  only  direct  an  ac- 
count. If  partners  agree  upon  a  term  for 
the  partnership  to  continue,  neither  partner 
can  dissolve  the  partnership  until  the  end 
of  the  term.  But,  if  there  be  misconduct, 
this  Court  can  and  will  before  the  time 
expires  appoint  a  receiver,  and  the  Court, 
though  disinclined  to  such  orders,  will,  on 
a  proper  case  being  made,  appoint  a  re- 
ceiver on  an  interlocutory  application.  But 
the  case  then  to  be  made  must  not  be  one 
raising  merely  a  question  whether  there  is 
or  is  not  misconduct,  as  between  the  part- 
ners. The  Court  must,  especially  if  there  be 
no  term,  see  its  way  to  a  dissolution  at  the 
hearing ;  and  it  must  be  remembered  that 
where  there  is  a  dissolution  the  appoint- 
ment of  a  receiver  is  primd  facie  a  matter  of 
course.  The  question  whether  there  is  or  is 
not  a  term  is  one  proper  for  the  hearing, 
and  is  not  one  that  the  Court  will  try  on  an 
interlocutory  application  of  this  sort.  Does 
the  case  shew  beyond  doubt  that  there  was 
a  term  here  ?  I  think  not.  Still  I  do  not 
think  there    is   sufficient  to  enable  mci 
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at  this  stage  of  the  cause,  to  say  that,  at 
the  hearing,  it  will  appear  that  there  was 
no  term.  If  there  was  a  partnership  term, 
and  it  was  dissolved,  as  contended,  by  the 
notice  of  the  plaintiff,  a  receiver  would  be 
a  matter  of  course ;  but,  as  I  have  said, 
the  question  of  a  term  or  no  term  is  one 
proper  to  be  decided  at  the  hearing  of  the 
cause  on  the  merits.  Upon  the  whole, 
therefore,  I  think  on  this  ground,  I  must 
refuse  to  appoint  a  receiver.  Then,  as  to 
the  misconduct  of  the  partners ;  and  first, 
as  to  that  of  the  plaintiff.  If  he  has  been 
guilty  of  any,  he  cannot,  of  course,  take 
advantage  of  it  to  procure  a  dissolution. 
As  to  the  misconduct  of  the  defendant;  has 
there  been  any  such — is  any  proved — such 
as  to  entitle  the  plaintiff  to  a  dissolution,  or 
to  make  it  impossible  to  continue  the  part- 
nership ?  I  think  not;  for  I  gather  from  the 
evidence  that  the  plaintiff  had  the  whole 
controul  of  the  business  until  it  became 
more  extensive,  when  he  had  some  difficulty 
in  finding  funds  for  carrying  it  on;  the 
defendant  then  received  and  paid  monies, 
gave  orders  and  managed  the  affairs  of  the 
partnership,  and  seems  to  have  been  obliged 
to  do  as  he  did  in  consequence  of  the  plain- 
tiff's own  conduct.  There  may,  therefore, 
have  been  so  far  a  violation  of  articles,  but 
it  was  on  both  sides.  I  must  say  that  I 
think  there  was  no  such  violation  on  the 
defendant's  part  as  to  amount  to  miscon- 
duct. On  this  ground,  therefore,  I  must 
also  refuse  the  receiver.  The  rest  of  this 
motion  must  stand  over  till  the  hearing, 
and  the  costs  must  be  reserved. 


KiNDBRSLSY,  V.C. 

Dec.  3. 


} 


WILD   V.    HILLAS. 


Ii^uncHon^^ Action  ftpon  a  Covenant  ~^ 
Equitable  Plea^Mistake. 

The  plaintiff  sold  two  leasehold  houses^  one 
to  the  defendant  and  another  to  L,  The  con- 
veyanee  to  the  defendant  contained  by  mis^ 
take  a  part  of  the  property  intended  to  be 
sold  to  L,  but  which  the  defendant  believed 
he  was  purchasing.  Upon  a  bill  filed  against 
the  defendant  by  L,  he  was  directed  to  re^ 
convey  to  L,  that  portion  which  by  mistake 
was  included  in  the  assignment  to  him.  The 
defendant  then  brought  an  action  at  law 
afsdmai  the  plaintiff,  Ute  vendor,  for  damages 


under  his  covenant  against  incumhranees. 
An  equitable  plea  was  put  in  by  the  plain^ 
tiff,  who  now  filed  a  bill  for  an  injunctum 
to  restrain  the  action ;  but  the  injunction  was 
refused. 

The  bill  in  this  case  was  filed  to  re- 
strain an  action  at  law  under  the  follow- 
ing circumstances.  The  plaintiff,  as  the 
executor  of  Thomas  Street,  sold  by  auc- 
tion the  leases  of  two  houses  in  Inverness 
Road,  Bayswater,  being  numbers  20  and 
21.  The  first  house  was  held  under  a  lease 
dated  the  drd  of  February  1843,  for  ninety- 
fi  ve  and  a  half  years,  and  the  second  under  . 
a  lease  dated  the  2nd  of  February  1845 
for  the  same  period.  No.  20  was  eom- 
prised  in  lot  5,  and  was  described  in  the 
particulars  of  sale  as  **  a  convenient  and 
well-arranged  dwelling-house,  No.  20,  In- 
verness Road,  with  wing  at  side  extending 
over  gateway.  It  is  brick  built,  with 
stuccoed  front  and  slated  roof,  has  a  fore- 
court inclosed  with  iron  palisade  firont  on 
stone  curb,  and  contains  (here  followed 
particulars  of  the  rooms  in  the  house).  At 
the  side,  with  distinct  entrance  by  caniage 
gates,  is  a  yard,  with  shed  under  the  wing 
of  dwelling,  and  back  coach-yard,  at  the 
end  of  which  is  a  brick  building  or  coach- 
house, two-stall  stable,  with  two  rooms 
above,  small  yard  beyond,  with  loose  box 
or  extra  stable.  The  residence  is  let  to 
Mrs.  Watson,  by  agreement  for  three  yearSt 
from  Lady-day,  1854,  at  65/.  per  annum. 
The  yard,  coach-house,  &c.,  are  let  to  Mr. 
Hawkins,  fruiterer,  &c.,  as  a  yearly  tenanly 
at  23i.  per  annum.  The  foregoing  is 
held,  by  lease  for  a  term  of  ninety- five 
years  and  a  half,  from  Christmas,  1848,  ml 
a  rent  of  only  2/."  No.  21  was  comprbed 
in  lot  6,  and  was  thus  described: — '*A 
leasehold  private  residence,  No.  81,  In- 
verness Road,  adjoining  lot  5,  and  of 
similar  design  and  accommodation,  with 
the  deficiency  of  the  wing.  It  is  now,  and 
has  been  for  years  past,  in  the  tenure  of 
Mrs.  Trulock,  a  yearly  tenant,  at,  per  an- 
num, 55/.,  and  held,  by  lease  for  a  term 
of  ninety-five  years  and  a  half,  from  Christ- 
mas, 1843,  at  a  ground  rent  of  7L  lOa.** 
The  house  No.  21  stood  upon  the  north  of 
the  two  pieces  of  land ;  and  a  piece  of  Iho 
land  comprised  in  the  lease  under  which 
No.  21  was  held  had  been  separated  firom 
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it,  and  a  building  intended  to  be  used  as  a 
larder  to  No.  20,  and  solely  accessible  from 
that  house,  and  a  loose  box  or  extra  stable, 
had  also  been  constructed  upon  a  part  of 
the  land.  The  remainder  of  the  piece  of 
land  so  separated  was  used  as  a  small  yard, 
but  the  stable  and  yard  were  accessible 
only  througb  a  carriage  entrance  under 
part  of  the  wing  to  the  house  No.  20. 
The  conditions  of  sale  provided  that  the 
abftract  of  eacb  lot  sbould  commence  witb 
the  respective  leases  under  which  they 
were  held,  and  that  each  purchaser  should 
be  considered  to  have  purchased  with  full 
notice  of  the  contents  of  the  said  leases, 
snd  it  was  further  provided  that  if  any 
mistake  be  made  in  the  description  of  the 
premises,  or  any  error  or  misdescription 
sppear  in  the  particulars,  the  same  should 
not  affect  the  sale,  but  a  compensation 
should  be  given  or.  taken  as  the  case  might 
require,  to  be  settled  by  the  auctioneer  at 
the  sale. 

At  the  sale  by  auction,  one  Mr.  Leuty 
agreed  to  purchase  lot  5,  and  Mr.  Hillas, 
the  defendant,  purchased  lot  6.     The  ab- 
stract sent  to  Leuty  comprised  merely  the 
property  held  under  the  lease  of  the  Srd  of 
February,  and  that  sent  to  Hillas  comprised 
all  held  under  the  lease  of  the  2nd  of  Feb- 
niary.     The  titles  were  accepted,  and  only 
that  held  under  the  lease  of  the  Srd  of 
February  (that  is  to  say,  merely  the  house 
and  yard  of  No.  20,  without  the  small  yard 
and  larder)  was  conveyed  to  Leuty,  and 
all  that  held  under  the  lease  of  the  2nd  of 
February,  including,  therefore,  the  small 
yard  and  larder,  was  conveyed  to  Hillas. 
Lenty  began  to  make  alterations  in  the 
small  yard,  whereupon  Hillas  claimed  it 
as  his.     Leuty  then  filed  his  bill  against 
Hillas  and   Wild   (the   vendor),  praying 
that  the  small  yard  and  larder  might  be 
assigned  to  Leuty,  or  otherwise  that  the 
purchase  might  be  rescinded.    It  appeared 
that  Hillas  had  never  been  actually  into 
Ko.  21  previous  to  the  sale,*but  had  in- 
spected it  from  the  next  house.   The  cause 
came  on  before  the  Master  of  the  Rolls, 
who    dismissed    the   bill.      The   plaintiff 
Lenty  then  appealed  to  the  Lord  Chan- 
cellor, who  reversed  the  decision  of  the 
Master  of  the  Rolls,  and  directed  Hillas  to 
execute  a  proper  conveyance  to  Leuty  (1). 

(1)  2  De  Gex  &  Jo.  110 ;  s.  c  27  Law  J.  Rep. 
(sa)  Chane.  684. 


His  Lordship  observed,  in  giving  judg- 
ment, "  Whether  Hillas  has  not  a  remedy 
against  Wild  is  a  matter  which  cannot  be 
decided  now."  Hillas  then  commenced 
an  action  in  the  Court  of  Exchequer 
ag^nst  Wild,  for  damages  under  the  cove- 
nant contained  in  the  assignment  of  the 
lease.  The  covenant  on  the  part  of  Wild, 
the  vendor,  was  as  follows: — "And  the 
said  James  Wild  doth  hereby,  for  himself, 
his  heirs,  executors  and  administrators, 
covenant  with  and  to  the  said  Samuel 
Hillas  and  his  heirs,  that  he  the  said  James 
Wild  hath  not  at  any  time  heretofore  made, 
done,  executed  or  committed,  or  know- 
ingly or  willingly  suffered  or  been  party  to 
or  privy  to  any  act,  deed,  matter  or  thing 
whatsoever,  whereby,  or  by  reason,  or  by 
means  whereof,  the  said  messuage,  tene- 
ment and  premises,  or  any  part  thereof 
respectively,  or  the  term  or  interest  therein 
respectively,  are,  is,  can,  shall  or  may  be 
impeached,  surrendered,  charged  or  in- 
cumbered, or  in  any  manner  affected  in 
title,  estate,  or  otherwise  howsoever." 
Declaration  was  delivered  in  this  action  on 
the  3rd  of  November  1858,  and  Wild  put 
in  two  pleas,  one  being  an  equitable  plea, 
stating  the  above  circumstances,  and  to 
that  plea  Hillas  had  demurred. 

The  bill  was  now  filed  by  Wild  to  re- 
strain the  action  at  law,  and  it  charged 
that  Hillas  was  a  trustee  in  equity  of  the 
larder,  &c.,  for  Leuty,  according  to  the 
Lord  Chancellor's  decree,  and  that  Hillas 
was  not  entitled  to  sue  at  law  upon  the 
covenant. 

Mr.  Glasse  and  Mr.  Speed  now  moved 
for  an  injunction  in  the  terms  of  the  bill, 
and  contended  that  the  plaintiff  would  have 
a  good  defence  in  equity  if  a  bill  were 
brought  against  him,  but  that  the  Court  of 
law  would  not  entertain  the  equitable  plea 
set  up  by  him. 

Mr.  Baily  and  Mr.  Surrage,  for  the 
defendant,  contended  that  Wild  had  com- 
mitted a  breach  of  the  covenant,  and  had 
deteriorated  the  value  of  the  property,  and 
Hillas  was  therefore  entitled  to  sue  him 
upon  it  for  damages. 

Mr.  Gkuse,  in  reply. 

KiMDBRSLEY,  V.C. — One  thing,  I  think, 
is  clear,  that  when  Mr.  Wild  put  up  these 
lots  for  sale  he  intended  lot  5  to  comprise 
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not  only  what  was  held  under  the  lease  of 
the  Srd  of  February  1843,  but  also  part 
of  the  property  in  the  other  lease  of  lot  6, 
and  lot  6  was  only  to  comprise  part  of 
what  was  held  under  the  second  lease.  It 
is  also  quite  clear  that  it  was  the  intention 
of  the  purchaser  of  lot  5  to  buy  the  whole 
of  what  was  included  in  that  lot,  the  back 
yard,  stable,  larder,  &c.  He  meant  to  buy, 
and  Wild  meant  to  sell  all  that.  I  think 
I  must  give  Mr.  Hillas  credit  for  this, 
that  whether  he  took  proper  means  to 
ascertain  or  not,  he  believed  he  was  buying 
the  whole  of  the  property  reaching  back  to 
the  extreme  boundary,  but  he  certainly 
did  not  take  the  proper  pains  to  ascertain 
what  was  in  the  occupation  of  Mrs.Trulock. 
It  was  negligence  as  to  his  own  interest; 
and  I  cannot  understand  a  man  goii 
into  an  auction-room  and  buying  a  houi 
without  ever  inspecting  the  property,  bi 
merely  going  into  the  next  house,  whi< 
happened  to  be  empty,  to  see  what  he 
could.  It  was  the  greatest  possible  negli- 
gence, and  if  he  had  done  what  a  man  of 
ordinary  prudence  would  have  done,  these 
proceedings  would  never  have  been  neces- 
sary. Still,  on  the  other  hand,  this  is 
clear,  that,  in  Wild's  description,  not  only 
is  the  word  ** beyond*'  used,  but  also 
there  is  a  misdescription  as  to  the  lease 
and  the  rents  under  which  the  houses  were 
held.  When  the  parties  come  to  execute 
their  conveyances  there  were  words  to 
carry  the  stable  to  Mr.  Leuty,  though  not 
the  legal  estate  in  it,  and  then  the  vendor 
conveyed  to  Mr.  Hillas,  not  only  what  was 
in  lot  6,  but  all  that  was  comprised  in  the 
lease  of  the  2nd  of  February,  which,  it  is 
clear,  Mr.  Wild  did  not  mean  to  sell ;  but 
which,  I  must  assume  that  Mr.  Hillas 
thought  he  was  buying.  The  Lord  Chan- 
cellor came  to  the  conclusion  that  as  be- 
tween Leuty  and  Hillas,  Leuty  had  a  right 
to  say,  **  This  is  my  property ;  I  am  en- 
titled to  this ;  I  have  agreed  to  buy  it,  and 
it  was  conveyed  by  mistake  to  Hillas,  and 
it  must  be  conveyed  by  him  to  me/'  But 
Wild  had  nothing  to  do  with  that;  and  the 
Lord  Chancellor  says,  **  Whether  Hillas 
has  not  a  remedy  against  Wild,  is  a  matter 
which  cannot  be  decided  now,"  for  it  did 
not  necessarily  follow  that  because  Leuty 
had  a  right  to  recover  that  piece  of  ground 
against  Hillas,  Hillas  had  no  right  against 
Wild,  and  the  question  now  is,  whether 


Hillas  having  taken  legal  proceedings  I 
ought  to  restrain  them.  It  appears  to  me 
that  if  the  action  is  allowed  to  go  on,  it 
must  turn  upon  the  question  whether  there 
has  been  any  breach  of  the  covenant,  and 
whether  this  property  is  of  less  value  than 
what  Hillas  had  a  right  to.  Now,  Wild 
is  not  the  owner,  but  merelv  a  trustee  for 
sale,  and  he  entered  into  the  common  trus- 
tee's covenant.  Still  it  is  difficult  to  say 
that  Wild  has  not  done  **  some  act  whereby 
the  premises  comprised  in  the  conveyance 
to  Hillas  are  impeached,"  &c.,  because 
it  is  clear  that,  so  far  as  relates  to  the 
part  which  has  been  conveyed  to  Leuty, 
it  has  been  injured ;  and  it  is  very  diffi- 
cult to  say  that  the  residue,  that  is,  the 
estate,  term  and  interest,  may  not  be  im* 
peached  by  reason  of  the  acts  done  by 
Wild,  when  the  act  which  conveyed  away 
that  portion  has  vested  a  part  in  another 
person,  and  has  enabled  the  other  person 
by  some  act,  as  by  forfeiture,  to  injure  that 
part  which  Hillas  retained  :  whether  a 
Court  of  law  will  hold  that  that  can  be 
compensated  for  by  damages  which  can  be 
ascertained  as  diminution  of  value,  I  can* 
not  take  upon  myself  to  say.  But  there  is 
an  action  which  may  be  maintained  by  Mr. 
Hillas,  so  far  as  that  portion  of  the  claim 
is  concerned,  by  reason  that  his  portion  of 
the  property  may  be  impeached.  It  ap- 
pears to  me  that  I  cannot  restrain  him  alto*" 
gether,  because,  even  if  we  omit  all  mention 
of  the  previous  conveyance,  here  is  a  ques- 
tion of  title,  and  it  is  clear  that  the  ques- 
tion still  remains  open  whether,  if  yon 
correct  the  deed,  there  is  not  just  the  same 
ground  of  action  if  these  words  are  omitted 
from  the  deed.  Besides  which,  upon  the 
real  ground  of  the  injunction,  as  to  which 
I  entertain  great  doubts,  I  find  this,  that 
the  defendant  at  law  has  put  in  pleat 
which  raise  this  defence ;  and  I  see  no 
reason  why  the  Court  of  law  would  not 
entertain  this  defence.  The  plaintiff  at 
law  has  demurred  to  one  of  these  pleas, 
raising  thereby  the  question  whether  it  is 
a  defence ;  but  I  must  say  that  if  questions 
like  these  are  not  such  as  a  Court  of  law 
can  entertain,  I  should  have  great  diffi- 
culty in  saying  that  they  could  be  enter- 
tained in  a  court  of  equity.  Finding  that  I 
ought  not  to  interfere  as  to  that  part  which 
relates  to  the  loss  of  the  property,  I  come 
to  the  conclusion  that  1  ought  not  to  grant 
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tbe  injunction.  It  might  be  said  at  law 
that  there  may  be  a  ground  on  which  a 
Coort  of  equity  might  rectify  a  deed  of 
asiignment,  but  in  the  absence  of  that,  a 
Court  of  law  must  deal  with  the  covenant 
u  it  finds  it ;  and  so  far  as  the  rectifica- 
tion goes,  a  Court  of  equity  ought  to  have 
the  jurisdiction.  At  first  I  considered 
thit  this  bill  was,  in  fact,  to  rectify  the 
deed;  it  has  been  satisfactorily  shewn  that 
tbit  could  not  be  so,  because  the  Lord 
Chancellor's  decree  went  on  the  footing  of 
its  remaining  unrectified,  and  that  Hillas 
was  a  mere  trustee  of  the  property  con- 
veyed to  him  for  Leuty.  Having  regard 
to  the  state,  of  things,  I  must  refuse  the 
injunction,  though  1  must  say  it  is  with 
some  degree  of  hesitation  as  to  whether 
the  moral  justice  has  not  been  throughout 
against  Hillas.  The  costs  will  be  costs  in 
the  cause. 


Wood 
Dec 


SV.C.> 
.18.    3 


GROSVENOR  V.  GREEN. 


Vendor  and  Purehaaer-^Specific  Per* 
formance — Notice. 

A  pttrchoBer  of  leasehold  property  is 
Icmnd  to  inform  himself  of  the  contents  of  the 
Uase^  and  cannot  avoid  specific  performance 
OS  the  ground  that  it  contains  an  unusual 
eovenanif  which  was  not  mentioned  in  the 
partieulars  or  at  the  sale. 

The  bill  in  this  case  was  filed  for  specific 
performance  of  an  agreement  for  the  pur- 
chase of  a  leasehold  carpet  factory  and 
other  premises  in  the  Foreign  of  Kidder- 
minster, which  were  put  up  for  sale  by 
auction  on  the  15th  of  June  1857,  by  the 
following  description  : — **  All  that  newly 
erected  carpet  factory,  called  '  the  Beaver 
Works,'  situate  in  the  Foreign  of  Kidder- 
minster, in  the  county  of  Worcester,  to- 
gether with  a  piece  of  land,  containing 
2  a.  1  r.  18  p.  (on  part  of  which  the  said 
factory  is  erected),  together  with  the  engine, 
shed,  steam-engine,  machinery,  and  all 
other  erections,  buildings  and  working 
gear  thereof,  and  the  appurtenances  thereto 
belonging.  And  also  all  those  two  mes- 
suages, cottages  or  tenements  adjoining 
the  said  factory.  The  above  premises  are 
held  under  a  lease  from  the  Right  Hon. 
Lord  Ward,  for  an  unexpired  term  of  fifly- 


three  years,  at  the  yearly  rent  of  SOl.  The 
premises  being  in  the  Foreign  of  Kidder- 
minster, the  rates  and  other  payments  are 
very  low." 

By  the  5th  condition  of  sale  it  was  sti- 
pulated that  the  lease  should  be  deemed 
the  commencement  of  the  title,  and  the 
production  of  the  receipt  for  the  last  half- 
year's  rent  should  be  taken  to  be  conclusive 
evidence  that  the  lessee's  covenants  had 
been  duly  performed ;  and  the  7th  condition 
provided  compensation,  to  be  settled  by 
arbitration,  in  case  of  any  mistake,  error 
or  omission  in  the  particulars  or  con- 
ditions. 

At  the  sale  the  defendants  became  the 
purchasers  of  the  premises  at  the  price  of 
1,080/.,  and  paid  the  deposit,  and  signed 
an  agreement  for  payment  of  the  residue  of 
the  purchase-money  ;  but  upon  perusal  of 
the  abstract  of  title  it  was  discovered  that 
there  was  in  the  lease  a  covenant  on  the 
part  of  the  lessee  that  he  would  not  exer- 
cise, or  permit  to  be  exercised,  upon  all  or 
any  part  of  the  premises  the  art  or  trade  of 
a  tallow-chandler,  melter  of  tallow,  soap- 
maker,  tobacco-pipe  maker,  distiller,  but- 
cher, slaughterman,  or  any  other  noisome 
or  offensive  trade.  The  defendants  claim- 
ed compensation  in  respect  of  this  clause, 
on  the  ground  that  the  conditions  should 
have  disclosed  it  at  the  time  of  the  sale, 
and  declined  to  complete  without  such 
compensation  ;  whereupon  the  present  bill 
was  filed. 

Mr.  Rolt  and  Mr,  Speedy  for  the  plain- 
tiff, uiiged  that  there  having  been  no  mis- 
representation, the  usual  rule  must  prevail, 
that  the  purchaser  of  a  lease  must  be  taken 
to  have  made  himself  acquainted  with  all 
the  covenants  contained  in  it. 
Hall  V.  Smith,  14  Ves.  426. 
Walter  v.  Maunde,  1  Jac.  &  W.  181 . 
Cesser  v.  Collinge,  8  Myl.  &  K.  288 ; 
s.c.  1  Law  J.  Rep.(N.8.)Chanc.ldO. 
Pope  V.  Garland^  4  You.  &  C.  394  ; 
s.  c.  10  Law  J.  Rep.  (n.s.)  £x.  Eq. 
14. 

Mr.  Daniel  and  Mr.  W.  R.  Fisher,  for 
the  defendants,  referred  to— - 
Jones  V.  Edney,  3  Camp.  284. 
Coverley  v.  Burrellf  5  B.  &  Aid.  257. 
Brumfit  V.  Morton,  8  Jur.  N.S.  1198. 
Flight  V.  Barton,  3  Myl.  &  K.  282. 
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Wood,  V.C.  (without  hearing  a  reply). 
•^This  case  is  concluded  by  the  authorities, 
and  very  reasonably  so.  A  purchaser  of 
leasehold  property  is  bound  to  inform  him- 
self of  the  contents  of  the  lease,  by  which 
the  value  of  the  leasehold  interest  is 
determined  ;  and  I  do  not  see  how  he  can 
say  he  is  injured  by  what  he  has  not  taken 
the  trouble  to  inquire  about.  There  has 
been  no  misrepresentation  ;  the  property 
has  simply  been  put  up  for  sale  according  to 
certain  particulars ;  and  not  a  syllable  is 
said  about  the  lease  containing  none  but 
the  usual  covenants.  If  you  agree  to  grant 
a  lease,  it  may  be  that  you  cannot  insist 
on  having  any  other  than  the  usual  cove- 
nants inserted  ;  but  the  sale  of  an  existing 
leasehold  interest  is  a  different  thing.  The 
vendor  simply  says  he  has  a  leasehold  in- 
terest for  ssle;  and  it  is  not  to  be  supposed 
that  upon  the  purchase  of  this  interest  «tm- 
plicUer  there  is  any  understood  agreement 
that'the  lease  contains  none  but  the  usual 
covenants.  The  authorities  at  common 
law  which  have  been  cited  carry  the  matter 
no  further  than  the  doctrine  which  has  been 
established  in  this  court.  If  a  vendor  sells 
with  notice  of  a  lease,  the  onus  is  thrown 
on  the  purchaser  of  making  himself  ac- 
quainted with  the  contents  ;  but  if  he  takes 
upon  himself  to  make  any  representation 
as  to  the  contents  of  the  lease,  the  pur- 
chaser is  absolved  from  the  necessity  of 
inspecting  it  himself,  and  entitled  to  rely 
on  the  statement  of  the  vendor.  In  Jones 
V.  Edney  there  was  a  false  description  in 
the  particulars,  and  though  the  auctioneer 
at  the  sale  read  the  lease,  the  vendor  was 
held  bound  by  his  representation.  And  in 
Coverley  v.  Burrell^  which  was  the  case  of 
the  sale  of  an  annuity  payable  out  of  the 
tolls  of  Waterloo  Bridge,  where  the  particu- 
lars did  not  state  that  it  was,  as  in  £iict  it 
was,  redeemable,  and  the  Bridge  Act  had 
no  provision  for  the  redemption,  the  pur- 
chaser was  held  to  be  warranted  in  con- 
cluding that  it  was  an  annuity  for  so  many 
years  or  for  life,  and  he  recovered  his  depo- 
sit-money. The  authorities  in  equity  are 
these : — Taylor  v.  Stibbert  (1)  was  a  case 
where  a  purchaser  of  freeholds,  with  notice 
that  the  estate  was  in  pTossession  of  a  tenant, 
was  held  to  have  notice  of  a  lease,  although 
be  took  it  for  granted  that  the  tenant  was 

(l)SVts.j«L497. 


only  so  from  year  to  year;  and  Lord 
Rosslyn  said,  that  a  purchaser,  with  notice 
of  a  lease,  had  notice  of  everything  con- 
tained in  the  lease,  even  if  there  were  a 
covenant  for  perpetual  renewal.  This  may 
be  one  of  those  cases  which  are  referred  to, 
by  Lord  St.  Leonards  (2)  as  going  rather 
too  far.  Hall  v.  Smith  (3),  which  came 
before  Sir  William  Grant,  was  a  suit  for 
specific  performance  of  a  contract  to  par- 
chase  an  estate,  which  was  in  lease  to  a 
tenant.  The  defendant  declined  to  com- 
plete the  purchase,  objecting,  amongst 
other  things,  to  a  covenant  in  the  lease* 
under  which  the  tenant  claimed  400/.  for 
improvements ;  and  Sir  William  Ghrant 
said,  referring  to  Taylor  v.  Stibbert^  **  As 
to  the  obligation  to  pay  for  the  improve- 
ments, the  objection  comes  to  this:  that  If 
there  be  any  covenant  at  all  burdensome 
to  the  landlord,  the  purchaser  may  object 
to  the  title.  That  cannot  be  so.  When 
a  lease  is  stated,  it  is  the  business  of  the 
party  to  look  at  it,  and  to  see  whether 
there  is  any  covenant  that  may  materially 
influence  his  judgment  as  to  the  value.  If 
the  circumstance  that  the  land  was  in  lease 
had  been  concealed,  that  would  be  a  differ- 
ent consideration ;  but,  upon  analogy  to 
other  cases,  if  the  party  has  notice  that 
the  estate  is  in  lease,  he  has  notice  of 
everything  contained  in  the  leases  ;  if,  for 
instance,  there  is  a  covenant  to  renew,  the 
purchaser  cannot  object  that  he  had  no 
notice  of  that  particular  covenant.  That 
was  determined  by  Lord  Rosslyn.*'  Pope 
V.  Garland  was  a  case  in  which  it  is 
very  questionable  whether  there  was  not 
actual  misrepresentation.  These  cases  are 
all  commented  on  by  Lord  St.  Leonards  in 
his  text-book  (4),  but  I  would  rather  refer 
to  his  judgment  in  Martin  v.  Cotter  (5). 
At  page  506  he  says : — "  Sir  William  Grant 
carried  the  doctrine  that  notice  of  a  lease  to  a 
purchaser  is  notice  of  its  contents  along  way 
in  Hall  v.  Smith ;  but  in  that  case  there  was 
no  mistake  or  misapprehension  as  to  the 
subject-matter  of  the  contract ;  there  was 
nothing  but  a  particular  covenant,  wbicb 
was  not  stated.  It  might  be  dangerous  to 
say  that  the  rule  laid  down  in  that  caae 
was  universal  in  its  applicaUon ;  for  I  ean 

(2)  Vend,  ft  Par.  13tb  edit  p.  «. 

(3)  14  Vm.  iS6. 

(4)  Vend,  ft  Par.  IStk  edit  027, 

(5)  S  J«.  ft  Lm.  49(. 
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imi^ne  a  covenant  in  a  lease  which  would 
10  deteriorate  the  property  as  to  destroy 
the  interest  of  the  seller  in  it;  and  the 
psrticalani  might  state  some  of  the  cove- 
nsnts  and  omit  that.     Such  a  description 
might  amount  to  fraud  in  the  sale.  I  agree 
that  if  a  purchaser  has  notice  that  the  pro- 
perty is  held  under  a  lease,  he   cannot 
object  that  he  had  no  notice  of  any  parti- 
cular covenant  therein   contained.      He 
must  look  closely  and  be  active  in  order  to 
tseertain  whether  there   is   any  such   as 
vould  materially  prejudice  him."      If  I 
vere  to  bold  otherwise  in  this  case,  no  man 
eould  put  up  a  leasehold  estate  for  sale  by 
tnction,  without  setting  out  every  cove- 
nant in  the  lease.  Surely  it  is  more  sound 
to  hold  that  the  purchaser  is  bound   to 
inform  himself  of  the  nature  of  the  pro- 
perty he  is  about  to  buy ;  and  I  cannot, 
without  overruling  the  authorities  to  which 
I  have  been  referred,  refuse  to  decree  spe- 
cific performance,  with  costs. 


.} 


In  re  ward's  legacy. 


M.R. 
Bee.  21 

Bankrmpi — Revenionary  Legacy ^"^Cre- 
iikft*  Aingnee^  Sale  by. 

Ahankrwptt  after  obtaining  hie  certijicaie, 
wttfoeied  with  the  creditors*  assignee  for  the 
fvthase  of  his  reversionary  interest  in  a 
if$aey  to  which  he  was  entitled  under  the 
"^  of  his  father-in-law.  Shortly  after  the 
•f  eesienf  had  been  signed,  the  reversion  fell 
tt<0poMeMfOfi.  On  the  day  named  in  the  con^ 
^netfor  the  payment  of  the  purchase-money 
^  bankrupt  tendered  the  amount  to  the 
4^1  assignee,  who  refused  either  to  receive 
itvrto  recognize  the  contract.  Upon  a  peti^ 
tisnbythe  purchaser, — Held,  in  the  absence 
tf fraud  or  proof  of  insufficient  value,  that 
the  contract  was  valid  and  ought  to  be  com^ 
fkled. 

Samuel  Peace  Ward  became  entitled, 
mider  the  will  of  Josiah  Smith,  his  father- 
in-law,  to  a  legacy  of  1,400/.  in  case  he 
should  survive  his  wife  and  there  should  be 
no  issue  of  the  marriage  living  at  her  death, 
an  event  which  happened. 

During  the  life  of  his  wife  S.  P.  Ward 
mortgaged  his  reversionary  interest  in  the 
l^acy  to  secure  the  payment  of  several 
debte,  and  on  the  4th  of  July  1855  he 
joined  with  the  mortgagees  in  assigning 


the  said  legacy  to  the  Edinburgh  Life  As- 
surance Company,  to  secure  a  sum  of  500/. 
and  interest.  This  security  was  made  sub- 
ject to  redemption,  and  it  also  contained  a 
power  of  sale  on  the  non-payment  of  either 
principal  or  interest.  On  the  same  day  Ward 
made  a  further  charge  upon  the  legacy,  to 
secure  a  debt  due  to  George  Brown,  for  the 
payment  of  which  he  was  pressed. 

On  the  28th  of  April  1857  S.  P.  Ward 
was  declared  a  bankrupt,  and  Patrick  John- 
son was  appointed  the  official  assignee,  and 
William  John  Roffe  was  appointed  the 
creditors*  assignee. 

On  the  8th  of  January  1858  S.  P.  Ward 
obtained  his  certificate,  and  immediately 
afterwards  he  wrote  to  the  assignee,  asking 
him  to  consider  whether  some  means 
might  not  be  adopted  to  prevent  the  rever- 
sionary interest  being  sold  by  the  assur- 
ance company  under  the  power  of  sale. 
This  was  followed  by  other  correspondence, 
and  on  the  11th  of  January  1858  the  as- 
signee wrote,  saying  that  he  could  find  no 
person  to  purchase,  that  there  was  a  disin- 
clination in  parties  to  lock  up  their  money, 
'*  especially  as  they  would  have  to  insure 
Mr.  Ward's  life  to  protect  themselves  from 
loss,  and  that  the  matter  would  have  to  be 
left  to  take  its  chance.  As  to  paying  off 
the  assurance  office  and  securing  any  con- 
tingent interest  for  the  benefit  of  the  estate, 
it  was  impossible.  The  official  assignee 
had  not  a  shilling,  and  it  was  doubtful  if 
there  would  be  sufficient  to  pay  the  ex- 
penses of  the  bankruptcy.  If  you  think 
there  is  any  value  in  it,  you  can  turn  it  to 
account.  I  will  sell  this  interest  to  you, 
subject  to  the  claims  of  the  Edinburgh 
office  and  Mr.  Brown.  If  you  are  coming 
to  town,  call,  and  I  will  talk  the  matter 
over  with  you."  After  an  interview,  Mr. 
Ward  wrote,  "saying  he  was  willing  to 
purchase  the  contingent  interest,  but  he 
must  see  the  secretary  of  the  assurance 
office  before  he  could  make  an  offer." 
On  the  2nd  of  February  1858  he  wrote 
to  the  assignee,  saying  **  that  he  had  ar- 
ranged with  the  secretary  of  the  assurance 
office  to  postpone  the  sale,  and  that  he  had 
obtained  the  valuation  of  the  reversionary 
legacy  from  Mr.  Peter  Hardy,  the  actuary 
of  the  London  Assurance  Corporation,  who, 
exclusive  of  the  charges,  had  estimated  it 
as  being  worth  616/.**  A  copy  of  this  he 
inclosed  to  his  assignee,  and  made  him  an 
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offer  of  35/.  for  the  reversionary  interest 
in  the  legacy,  which  he  undertook  to  pay 
on  the  loth  of  July  1858.  This  offer  Mr. 
Roffe  accepted,  and  on  the  9th  of  February 
1858  he  signed  a  memorandum  to  that 
effect,  reciting  the  facts  and  agreeing,  in 
consideration  of  the  35/.,  to  sell  the  rever- 
sionary interest  in  the  legacy,  and  Mr. 
Ward  undertook  to  pay  the  claims  of  the 
assurance  ofEce  and  of  G.  Brown. 

On  the  10th  of  March  1858  the  peti- 
tioner*s  wife  died,  and  the  reversion  fell 
into  possession. 

On  the  9th  of  July  1858  the  purchase- 
money  was  tendered  to  the  official  assignee, 
who  refused  to  accept  it,  alleging  that  the 
agreement  was  not  binding  on  him.  Copies 
of  all  the  correspondence  and  of  the  agree- 
ment were  then  sent  to  him ;  and  on  the 
next  day  the  purchase-money  was  tendered 
to  the  creditors'  assignee,  who  accepted  it, 
and  signed  a  receipt  for  the  amount. 

George  Brooks  and  William  Cooke 
Norton,  the  trustees  of  the  will  of  the  tes- 
tator, Josiah  Smith,  when  apprised  of  these 
facts,  paid  the  sum  of  1,350/.  Ss,  5d,  into 
court,  under  the  Trustees'  Relief  Act,  10 
&  1 1  Vict.  c.  96,  on  account  of  the  legacy 
of  1,400/. 

Mr.  Ward  now  presented  this  petition, 
praying  that  he  might  be  declared  entitled 
to  the  benefit  of  the  purchase,  and  that 
payment  might  be  made  to  the  mortgagees 
of  what,  upon  taking  the  accounts,  should  be 
found  due  to  them,  and  that  any  surplus 
might  be  paid  to  him. 

Mr.  R,  Palmer  and  Mr,  Parke,  for  the 
petitioner. — The  question  was,  whether  a 
creditors'  assignee  had  power  to  sell  a  re- 
versionary interest  of  the  bankrupt  in  a 
legacy,  without  the  consent  or  interven- 
tion of  the  Commissioner  or  the  official 
assignee.  Before  any  contract  was  entered 
into  an  attempt  had  been  made  to  sell  the 
reversion  ;  and  before  the  purchase  was 
made  a  long  correspondence  had  taken 
place,  during  which  the  opinion  of  an 
actuary  had  been  taken  on  the  value  of 
the  reversion,  and  he,  upon  the  assump- 
tion that  it  was  free  from  incumbrances, 
valued  it  at  616/.,  about  the  amount  of  the 
existing  charges.  It  was  under  these 
circumstances  that  the  petitioner  offered  to 
pay  off  the  mortgages,  and  to  pay  a  further 
turn  to  the  assignee  for  the  purchase  of 


the  reversion ;  and  these  sums  appeared  to 
be  the  .full  market  value,  considering  the 
charges,  the  threat  of  sale  under  the 
power,  and  the  liability  to  costs.  The 
accident  of  falling  into  possession  within 
80  short  a  period  of  the  purchase  ought 
not  to  prejudice  a  contract  made  bond  fide 
in  every  respect. — 

Hughes  v.  Morris^  9  Hare,  636 ;  a.  e. 
21  Law  J.  Rep.  (n.s.)  Chanc.  761. 
12  ^  13  VicU  c.  106.  ss.  40,  149. 

Mr,  Bagshawe  and  Mr,  T.  Parker,  for 
Mr.  Roffe. 

Mr,  Speed,  for  the  Edinburgh  Assur* 
ance  Company. 

Mr,  ^Sheffield,  for  Mr.  Brown. 

Mr,  Wickens,  for  the  trustees  of  the  will 
of  J.  Smith. 

Mr,  Higgins,  for  the  official  assignee. — 
The  creditors'  assignee  sold  the  reversion 
without  the  consent  of  the  Commis* 
sioner  or  of  the  official  assignee.  The 
purchase  was  also  made  in  consideration 
of  a  sum  to  be  paid,  not  of  an  immediate 
money  payment.  Assuming,  for  instance, 
that  the  tenant  for  life  had  been  unwell  or 
dangerously  ill,  it  might  be  doubted  whe- 
ther a  full  value  had  been  given  for  the 
reversion.  The  official  assignee,  how- 
ever, in  the  exercise  of  his  discretion,  had 
not  thought  fit  to  receive  the  purchase- 
money  ;  he  had  preferred  having  the  whole 
transaction  submitted  to  the  Court. 

The  Master  of  the  Rolls  said,  that  the 
contract  of  the  creditors' assignee  would  sup- 
port the  sale  if  made6ofki^0.  Neither frand 
nor  inadequacy  of  value  had  been  proved, 
and  there  was  nothing  to  impeach  the  con- 
tract. It  was  a  reversionary  interest,  pur- 
chased not  only  subject  to  mortgages  upon 
it,  but  also  subject  to  other  contingencies* 
The  accident  of  the  death  of  the  tenant  for 
life  so  soon  after  the  agreement  had  been 
signed  was  one  which  could  not  be  con- 
sidered, unless,  possibly,  there  was  proof 
of  dangerous  illness,  which  was  known  to 
the  parties  at  the  time.  This  contract, 
however,  was  made  after  a  long  correspon- 
dence and  inquiry.  As  to  the  price,  that 
seemed  sufficient.  The  order,  therefore, 
must  be  as  prayed ;  but  the  official  and 
creditors'  assignees,  as  well  as  the  mort- 
gagees and  trustees,  must  be  paid  their 
costs  out  of  the  fund. 
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Not.  16. 


} 


MACPHBR80N   9. 
STEWART. 


TheUussonAct — Accumulations  of  Income 
^Corpus — Scotch  heritable  Property. 

A  testaiorgave  the  income  of  all  his  pro^ 
pertjf  to  his  mother  for  life,  and  after  her 
death  he  gave  an  annuity  of  100/.  to  each  of 
kis  two  sistorSf  the  longer  liver  to  have  200/. 
Afler  the  decease  of  his  two  sisters,  he  gave 
two  legmeies  of  500/.  each.     The  testator 
then  left  the  whole  of  his  property,  real  and 
fersoual,  to  trustees,  to  be  placed  out  on  such 
KewriUes  as  they  should  think  most  advisable, 
for  the  benefit  of  his  heirs;  and  after  the 
decease  of  his  mother  and  two  sisters,  the 
aumnt  of  the  same  to  be  invested  in  landed 
property  in  Scotland,  which  was  to  be  strictly 
entailed  on  his  nephew  and  his  heirs  law* 
fvUy  begotten : — Held,  that  the  gift  for  the 
benefit  of  the  heirs  of  the  testator  was  a  gift 
sf  the  corpus  of  the  property,  as  it  existed  at 
his  death,  for  the  benefit  of  all  those  who 
were  entitled  to  any  of  his  property  real  or 
personal;   that  the  directions  in  the  will 
rendered  aeeumulations  of  income  necessary, 
which  could  not  be  done  for  more   than 
twenty-one  years  after  the  death  of  the  testa- 
tor,  by  reason  of  the  Thellusson  Act;  and 
that  the  direction  to  invest  accumulations  on 
Und  in  Scotland  did  not  prevent  the  opera- 
tion of  the  Thellusson  Act. 

Robert  Macpherson  by  bis  will,  dated 
the  lltb  of  April  1822,  devised  and  be- 
queathed as  follows  : — **  I  give,  devise  and 
bequeath  the  rents,  issues  and  profits,  and 
interests,  dividends  and  produce  of  all  the 
property  or  estate  which  shall  be  belong- 
ing to  me  at  the  time  of  my  death,  or  of 
which  I  can  under  this  my  will  have  power 
to  dispose,  to  my  dear  mother,  Mrs.  Isa- 
bellm   Macpherson,   of  Bencher,   for   and 
daring  all  the  days  of  her  natural  life,  and 
from   and  after  the  decease  of  my   dear 
mother,  Isabella  Macpherson,  I  will  and 
bequeath  an  annuity  of  100/.  sterling  a 
year  to  each   of  my  sisters,  the  Misses 
Magdalina  Macpherson  and  Isabella  Mac- 
pherson, of  Bencher,  and  the  longest  sur- 
Tivor  of  my  aforesaid  two  sisters,  to  receive 
an  annuity  of  200/.  sterling  a  year  during 
her  natural  life ;  after  the  decease  of  my 
said  sisterSy  I  leave  and  bequeath  500/. 
sterling  to  each  of  my  nephews  Captain 
ITsw  8iUH^  XXYIIL— Obaxo. 


Duncan  Macpherson,  of  his  Majesty's  11th 
Regiment  of  Foot,  and  Captain  James 
Macpherson,  of  his  Majesty's  ISth  Regi- 
ment of  Foot :  the  whole  of  my  property, 
real  and  personal,  heritable,  leasehold,  or 
of  whatever  description  it  may  be,  I  leave 
in  trust  to  the  after-mentioned  trustees 
and  executors,  who  are  during  the  lifetime 
of  my  aforesaid  mother,  Mrs.  Isabella  Mac- 
pherson, and  my  aforesaid  sisters,  Misses 
Magdalina  Macpherson  and  Isabella  Mac- 
pherson, to  place  the  same  in  such  funds, 
stocks  or  securities,  either  in  Europe  or 
India,  at  their  discretion  as  they  may 
think  most  advisable,  for  the  benefit  of 
my  heirs;  and  after  the  decease  of  my 
aforesaid  mother,  Mrs.  Isabella  Macpher- 
son, and  sisters.  Misses  Magdalina  Mac- 
pherson an^  Isabella  Macpherson,  the 
amount  of  the  same,  whatever  it  may  be, 
is  to  be  vested  in  the  purchase  of  landed 
property  in  the  highlands  of  Scotland, 
which  said  landed  property  is  to  be  strictly 
entailed  on  my  nephew  Lieutenant  Evan 
Macpherson,  of  the  21st  regiment  of  Ma- 
dras Native  Infantry,  and  his  heirs  law- 
fully begotten." 

The  testator  died  on  the  6th  of  January 
1823;  Mrs.  Isabella  Macpherson  died  on 
the  23rd  of  June  1823  ;  one  of  the  sisters 
had  since  died,  and  the  other  sister  was 
still   alive.      Evan   Macpherson   died   in 

1847. 

The  bill  was  filed  for  the  purpose  of 
obtaining  the  opinion  of  the  Court  upon 
the  construction  of  the  will. 

Part  of  the  property  of  the  testator  had 
been  invested  in  heritable  bonds  in  Scot- 
land. 

Mr.  Baily  and  Mr.  A.  Smith  appeared 
for  the  plaintiffs,  the  executors  and  trus- 
tees of  the  testator. 

Mr.  Goldsmid  and  Mr.  Cotton,  for  the 
next-of-kin,  contended  that  the  direction 
to  accumulate  was  void,  and  that  the  pro- 
perty must  be  considered  as  personalty. 

Mr,  Anderson  and  Mr.  Graham  Hastings 
appeared  for  the  heir-at-law  of  the  testator, 
and  submitted  that  the  direction  to  invest 
in  landed  property  in  Scotland  excluded 
the  bequest  from  the  Thellusson  Act,  and 
that  an  investment  in  Scotch  heritable 
bonds  was  sufficient  to  satisfy  the  terms  of 
the  statute,  since  these  bonds  were  a  good 
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heritable  security  in  Scotland,  and  would 
go  to  the  heirs  of  entail. 

Mr.  Glasse  and  Mr.  Harrison  appeared 
for  other  parties. 

The  following  authorities  were  cited  : — 

Tench  v.  Cheese,  6  De  Gex,  M.  &  G. 

453 ;  s.  c.    24  Law  J.   Rep.  (n.s.) 

Chanc.  716. 
Eyre  v.  Marsden,  2  Keen,  564 ;  s.  c. 

4  Myl.  &  C.  231  ;  7  Law  J.  Rep. 

(n.s.)  Chanc.  220. 
Neiileton  v.  Stephenson,  18  Law  J.  Rep. 

(n.s.)  Chanc.  191. 
Morgan  v.  Morgan,  4  De  Gex  &  Sm. 

164;  s.  c.  20  Law  J.  Rep.  (n.s.) 

Chanc.  441. 
Polley  V.  Seymour,  2  You.  &  C.  708  ; 

B.C.  7Law  J. Rep.(N.s.)Ex.  Eq.  12. 
Underwood  v.  Wing,  4  De  Gex,  M.  & 

G.  633  ;  8.  c.  23  Law  J.  Rep.  (n.s.) 

Chanc.  982  ;  24  Ibid.  293. 
Curtis  V.  Mutton,  14  Ves.  537. 
Bromley  v.  Wright,  7  Hare,  834. 
Blamire  v.  Geldart,  16  Ves.  314. 
The  Attorney  General  v.  Mill,  3  Russ. 

328  ;    s.  c.   25  Law  J.  Rep.  (n.s.) 

Chanc.  153. 
Monkhouse  v.  Holme,  1  Bro.  C.C.  298. 
1  Jarman  on  Wills,  50. 
39  ^  40  Geo.  3.  c.  98. 

KiNDERSLEY,  V.C. — This  case  presents 
some  peculiar  questions,  and  there  is  very 
little  direct  authority  bearing  upon  them. 
The  first  question  is,  who  are  or  is  entitled 
to  the  accumulations  which  have  taken 
place  since  the  death  of  Mrs.  Macpherson, 
the  mother?  There  are  questions  also 
arising  under  the  Thellusson  Act ;  but 
anterior  to  those  is  the  construction  of  the 
will ;  and  whatever  doubt  there  may  be 
upon  those  questions,  one  proposition  is 
clear,  that  in  construing  the  will  the  con- 
sideration of  the  Thellusson  Act,  or  of  any 
other  act,  must  be  postponed  in  the  first 
instance,  and  the  intention  of  the  testator 
then  alone  regarded.  In  this  case  there  is 
a  gift  by  the  testator  of  the  income  of  all 
his  property  to  his  mother,  for  her  own 
benefit  during  her  life,  without  any  trust. 
Then  comes  the  gift  of  the  annuities,  and 
two  legacies  are  to  be  paid  at  the  death  of 
the  survivor  of  the  two  sisters.  There  is 
no  doubt  that  these  legacies  are  payable  at 


the  decease  of  the  survivor,  whenever  that 
event  takes  place.  There  is  not  the  smallest 
doubt  that  the  gift  **  for  the  benefit  of  my 
heirs"  is  a  gift  of  the  corpus  of  the  pro- 
perty as  it  existed  at  the  testator's  death, 
a  gift  which  would  carry  any  subsequent 
income  subject  to  a  trust  during  the  life  or 
lives  of  the  mother  and  two  sisters.  During 
the  life,  therefore,  of  one  person  entitled 
to  the  income  for  her  own  benefit,  there  is 
an  implied  trust  to  invest  the  corpus,  but 
not  the  income.  The  testator  directed  the 
income  to  be  actually  paid  to  his  mother 
for  her  life ;  and  therefore  the  investment^ 
so  far,  cannot  mean  an  investment  or  accu- 
mulation of  income.  The  testator  then 
goes  on  to  direct  an  express  investment  of 
all  his  property,  and  says  it  is  to  be  so 
invested  as  in  his  will  is  specified,  ''for 
the  benefit  of  his  heirs."  Now  the  word 
*'  heirs"  in  the  English  law  is  understood 
in  the  limited  or  technical  sense  of  *'  those 
persons  entitled  by  inheritance  or  success 
sion  to  real  estate";  but  here  the  testator 
clearly  does  not  mean  heirs  in  that  sense. 
Not  only  in  the  Scotch  law  and  the  Civil 
Law,  but  in  popular  parlance,  the  word 
"heirs"  includes  heirs,  whether  bom  or 
constituted,  as  hderes  naius  aut /actus,  and 
it  is  not  confined  to  real  estate.  It  must 
here  be  taken  in  the  wide  and  general 
sense :  the  testator  meant,  I  think,  to  in- 
clude all  those  persons  who  in  any  form 
by  the  will  or  otherwise  after  his  death 
would  become  beneficially  entitled  to  his 
property.  The  word  **  heirs,"  so  accepted, 
will  therefore  include  not  merely  those 
persons  who  under  the  subsequent  limita- 
tions will  be  entitled  to  the  property  to  be 
purchased  in  the  highlands  of  Scotland, 
but  the  mother  who  was  to  take  the  life 
income,  and  the  two  sisters  who  took  the 
annuities,  and  there  is  no  reason  to  excluda 
his  nephews.  The  amount  of  the  same 
(that  is,  the  property  given  to  the  trustees, 
whatever  it  may  be)  is  that  which  is  to  be 
invested.  Although  there  is  here  a  spedfie 
direction  to  invest  the  corpus  at  first,  that, 
coupled  with  the  direction  that  it  is  to  be 
for  the  benefit  of  all  those  persons  to  whom 
the  testator  has  ultimately  given  it,  carries 
the  income  as  well  as  the  corpus.  The  tenant 
for  life  was  to  have  the  income  arising  from 
the  implied  trust  to  invest  in  the  first  in- 
stance for  her  own  benefit;  and  the  sisters 
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their  annuitj,  so  far  as  by  means  of  the 
inTestment  there  was  a  fund  out  of  which 
it  was  payable  for  their  benefit.     Extend- 
ing this  construction  to  the  last  persons 
named,  they,  subject  to  the  life  interest  of 
the  mother  and  the  provision  for  the  an- 
nuities, are  absolutely  entitled  ;  and  this 
view  is  corroborated  by  the  consideration 
that  there  would  be  otherwise  an  intestacy. 
It  then  becomes  necessary  to  consider  the 
operation  of  the  Thellusson  Act.  Although 
a  testator  may  not  in  terms  direct  accumu- 
lations, still,  if  he  gives  such  directions  as 
make  investments  and  accumulations  ne- 
cessary, the  act  applies.    Here  the  testator 
Ias  given  such  directions;    and  therefore 
the  trustees,  from  the  exigency  of  the  case, 
would  be  under  the  necessity,  from  the  time 
when  Mrs.  Macpherson  died,  viz.  on  the 
2Srd  of  June  1 823,  of  investing  the  income 
and  accumulating  it.     But  the  Thellusson 
Act  provides  that  no  accumulation  shall 
be  made  for  more  than  twenty-one  years 
from  the   death   of  the   testator.      That 
period  expired   on   the   6th  of    January 
1S44;  and  from  that  time,  therefore,  all 
the  directions  to  accumulate,  either  ex- 
press or  implied,  are  void.     From  that  time 
the  mcome  would  belong  to  the  next-of- 
hin  of  the  testator  at  his  death. 

Itwasalso  said  that  part  of  this  property, 
baying  been  invested  in  Scotch  heritable 
bonds,  was  not  within  the  statute ;  and  it 
»as  argued  thus : — The  direction  in  the 
testators  will  to  invest,  included  an  invest- 
ment in  land  in  Scotland.    An  investment 
in  Scotch  heritable  bonds  was  such  an  in- 
vestment.    Therefore  it  was  a  disposition 
affecting  heritable  property  in  that  country, 
and  so  within  the  Srd  section  of  the  Thel- 
lusson Act,  and  exempted  from  its  opera- 
tion.   But  I  do  not  think  so.  For  observe, 
if  that  argument  is  correct,  a  person  in 
England  may  direct  an  investment  until 
every  member  of  the  Lords  and  Commons 
is  dead,  and  make  it  effectual  by  direct- 
ing the  investment  to  be  made  upon  herit- 
able  bonds   in    Scotland.     By   so   doing 
some  one,  some  day  or  other,  would  come 
into  an  enormous  property,  and  that  is  the 
very  mischief  meant  to  be  guarded  against 
by  the  Thellusson  Act.    It  is  true  that  the 
reason  for  the  exception  of  heritable  pro- 
perty from  the  Thellusson  Act  was  to  avoid 
tvenching  upon  the  prejudices  of  the  Scotch 


people,  and  out  of  regard  to  the  Scotch 
law  of  perpetuities,  but  that  does  not  alter 
this  case.  Then  comes  the  question,  to 
whom  does  the  income  go  after  the  expira- 
tion of  the  twenty-one  years  ?  If  the  next- 
of-kin  of  the  testator  at  the  time  of  his 
death  were  now  living,  it  would  go  to  them. 
Some,  however,  died  within  the  twenty-one 
years,  and,  therefore,  the  representatives  of 
such  deceased  next-of-kin  are  entitled  to  a 
part  of  the  income,  whether  arising  from 
heritable  securities  or  not.  With  regard  to 
the  500/.  legacy  to  the  nephews,  as  there 
was  no  present,  but  only  a  future,  gift  of 
that  sum  to  take  effect  after  the  death  of 
the  two  sisters  (not  of  the  mother),  if  the 
sisters  had  died  in  the  lifetime  of  their 
mother,  the  legacies  would  have  taken 
effect,  even  in  derogation  of  the  life  income. 
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WHITE  V.  JAMES. 


Rent-charge — Arrears — Deficient  Rents 
— Sale  of  Estate. 

The  owner  in  fee  of  a  small  freehold 
estate  granted  twenty-two  separate  rent" 
charges  to  several  persons  and  their  heirs, 
each  of  which  was  made  subject  to  the  others; 
the  whole  fell  into  arrear,  and  the  power  of 
distress  and  entry  could  not  be  enforced. 
Upon  a  bill  by  one  of  the  grantees,  on  behalf 
of  himself  and  the  other  grantees, — Held, 
that  the  arrears  must  be  raised  by  a  sale  of 
the  estate, 

Robert  Smale,  on  the  30th  of  January 
1845,  was  seised  in  fee  of  a  piece  of  land, 
formerly  part  of  Hounslow  Heath,  which 
was  inclosed, under  the  58  Geo.  3.  c.  clxxi v. 
In  the  same  year  he  contracted  to  sell  the 
land,  with  four  cottages  erected  thereon,  to 
the  defendant,  William  Henry  James,  who 
wasan  agent  forthe  Anti-Corn- Law  League, 
a  combination  then  lately  organized  to 
promote  the  repeal  of  the  then  existing 
Corn  Laws,  and  by  creating  freehold  rent- 
charges  of  40s,  a  year,  to  enable  persons 
of  similar  opinions  to  give  effect  thereto 
through  their  votes  at  elections  for  mem- 
bers of  Parliament. 

By  an  indenture,  dated  the  30th  of 
January  1845,  R.  Sroale,  in  consideration 
of   50^.,  granted  to  William  White,  the 
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plaintiff,  an  annual  yearly  rent-charge  of 
40s,  to  be  charged  upon  and  issuing  out  of 
the  premises  sold,  to  hold  the  same  to  him, 
his  heirs  and  assigns,  and  to  be  paid 
on  the  30th  of  January  in  every  year, 
free  from  taxes;  and  R.  Smale  granted 
and  agreed  that,  in  case  the  rent- charge 
should  at  any  time  be  in  arrear  for  forty- 
one  days,  it  should  be  lawful  for  the 
plaintiff,  his  heirs  and  assigns,  to  enter  and 
distrain  as  for  rent  reserved  on  lease,  for 
the  purpose  of  satisfying  the  rent-charge 
and  all  arrears,  together  with  the  costs, 
charges  and  expenses,  and  in  case  the 
yearly  rent- charge  or  any  part  thereof 
should  at  any  time  be  in  arrear  for  six 
months,  the  plaintiff,  his  heirs  and  assigns, 
was  empowered  to  enter  upon  the  premises, 
and  hold  the  same  or  any  part  thereof  for 
his  own  use  until  full  payment  of  the 
arrears  of  the  rent-charge  due  and  to 
accrue  due  during  his  being  in  posses- 
sion, with  all  costs,  charges,  damages  and 
expenses,  such  possession,  when  taken, 
being  without  impeachment  of  waste. 
Robert  Smale  further  covenanted  that  he 
had  good  right  to  grant  the  rent-charge, 
and  the  powers  and  remedies  for  compel- 
ling payment,  and  to  charge  the  same  on 
the  premises,  which  he  further  declared 
should  for  ever  thereafter  remain  sub- 
ject to  the  rent-charge  and  the  powers 
given  for  the  recovery  of  the  same.  He 
also  covenanted  against  incumbrances, 
except  those  appearing  in  the  schedule. 

On  the  same  day  R.  Smale,  by  separate 
deeds,  granted  twenty-one  similar  rent- 
charges  to  twenty-one  otherpersons.  These 
were  the  incumbrances  referred  to  in  the 
plaintiff's  grant,  and  each  of  these  grants 
was  made  subject  to  the  several  other 
grants. 

Robert  Smale,  who  was  originally  made 
a  party  to  the  suit,  was  dismissed,  on  his 
stating,  by  his  answer,  that  he  had  no  in- 
terest in  the  estate,  but  that  he  had  granted 
the  several  annuities  at  the  instance  of 
W.  H.  James ;  that  he  was  ignorant  of  the 
purpose,  and  that  W.  H.  James  claimed  to 
be  seised  of  the  estate,  which  appeared  to 
have  been  conveyed  to  him  on  the  1st  of 
March  1845,  subject  to  the  rent-charges. 

The  plaintiff's  and  all  the  other  rent- 
charges  were  in  arrear.  The  cottages  had 
been  for  some  time  unoccupied,  and  there 


was  nothing  on  which  to  distrain,  as  that 
power  had  been  so  frequently  exercised  that 
no  tenant  could  be  found  willing  to  occupy 
them,  and  none  of  the  several  grantees 
could  recover  or  maintain  possession  of  the 
premises  at  law. 

The  premises  were  unproductive,  and 
would  so  remain  unless  tenants  were 
quieted  in  possession.  They  were  also 
unprotected  and  deserted  and  falling  to 
decay  and  depreciating  in  value,  and  un- 
less protected  would  soon  cease  to  be  a 
sufficient  security  for  the  several  rent- 
charges. 

The  plaintiff,  therefore,  for  himself  and  the 
other  grantees,  prayed  for  an  account  and 
payment  of  what  was  due  to  him  and  the 
other  grantees  of  rent-charges,  or  in  default 
that  the  arrears,  together  with  the  costs  of 
the  suit,  might  be  raised  by  sale  or  mort- 
gage of  the  premises,  and  if  by  sale,  that 
the  residue  of  the  purchase-money  might 
be  invested  to  secure  the  future  payment 
of  such  rent-charges.  The  bill  also  prayed 
for  a  receiver ;  and  on  the  motion  of  the 
plaintiff,  one  was  appointed. 

Mr.  R,  Palmer  and  Mr,  JV,  MorrU^  for 
the  plaintiff.*— As  there  is  no  available 
remedy  for  the  recovery  of  the  arrears  of 
the  rent-charges,  the  plaintiff  is  entitled 
to  have  the  premises  sold,  and  to  have  the 
receiver  continued  in  the  mean  time.— 
Cupii  V.  Jackson^    M*Cle.  495 ;    s.  c. 

13  Price,  721. 
The  Mayor  of  Basingttoke  v.    Lord 
Bolton,  1  Drew.  270 ;  a.  c.  22  Law  J, 
Rep.  (n.s.)  Chanc.  305. 

Mr.  Shehbeare,  for  W,  H.  James. — ^The 
rent-charges  were  granted  by  Mr.  Smale, 
and  the  deeds  contained  no  covenant  for 
their  payment.  The  defendant  was  fully 
aware  of  these  grants  when  he  took  a  con- 
veyance of  the  premises.  The  purchase- 
money  for  these  rent-charges  was  paid  to 
the  An  ti- Com -Law  League.  Mr.  Smale 
was  not  their  agent.  The  contract  made 
by  the  parties  was  for  an  interest  in  land ; 
they  were,  therefore,  bound  to  look  to  its 
sufficiency.  All  they  contracted  for  was 
a  grant  with  power  of  distress  and  entry. 
It  was,  however,  now  asked  that  the  whole 
property  might  be  taken  and  sold,  and 
that  when   nothing  but  the  income 
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ehaiged  and  when  the  grants  contained  no 
antbority  to  sell  the  fee.     The  plaintiflf, 
therefore,  had  no  right  to  the  estate  against 
the  defendant,  or  any  other  parties— 
The  Duke  of  Leeds  v.  the  Corporation 
of  New  Radnor,  2  Bro.  C.C.  388, 
518. 
Graves  y.  Hieks,  11  Sim.  586;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  185. 
Philipps  Y.  PhiUpps,  8  Beav.  198. 
2  Bfihewood  on  Conveyancing,   49  et 

seq.  3  ed.  by  Sweet. 
1  Powell  on  Devises,  by  Jarman,  284. 

The   Master  of  the  Rolls. — I   am 
bound  by  CnpU  y.  Jackson,  notwithstand- 
ing any  obsenrations  made  upon  it ;    but 
the  passage  read  from  Bythewood  on  Con^ 
veyaneiny  adopts  apparently  the  Yiew  of 
the  Vice  Chancellor,  in  the  cases  cited, 
that  the  Court  as  a  matter  of  discretion 
irill  not  direct  a  sale  until  the  fee  simple, 
out  of  which  the  arrears  are  to  be  raised, 
18  in  possession.     In  Graves  y.  Hicks  the 
Vice  Chancellor  says,  that  the  money  must 
not  be  raised  before  the  inheritance  falls 
io.    There  is  no  conflict  between  that 
case  and  Cmpii  y.  Jackson,     If  I  refuse  to 
nise  the  arrears  of  this  rent-charge  now, 
when  shall  I  be  in  a  better  position   to 
decree  a  sale  ?    The  rent-charges  have  been 
created;  and  it  has  been  proYed  impossible 
to  pay  them  out  of  the  rents.    I  cannot  al- 
low the  owner  of  the  fee  to  enjoy  the  land 
without  paying  the  arrears.    Neither  can  I 
nffer  the  property  to  go  to  waste.     The 
consequence  of  leaving  the  property  sub- 
ject to  these  rent-charges  would  be  to  ren- 
der it  unproductiYe  ;  it  would  also  cease  to 
be  of  value  to  any  one.     Under  these  cir- 
cmnstances,  as  the  premises  subject  to  the 
rent-charges  cannot  be  made  available  by 
soy  other  means,  it  must  be  done  by  a  sale. 
I  sm  not  pressed  by  the  observations  that 
the  other  grantees  are  not  present,  and 
niight  prefer  not  to  have  a  sale ;  their  in- 
terest is  the  same  as  the  plaintiff's,  and  they 
nrast  be  served  with  a  copy  of  the  decree. 
Their  concurrence  will  then  be  necessary 
in  any  proceedings   under  it.     I   must, 
therefore,  follow  the  case  of  Cupit  v.  Jack' 
son,  and  make  a  decree  to  raise  the  arrears 
by  a  sale  of  the  estate. 


Stuart,  V.C.I 

Dec    3  I         BI^^K^  ^*  BLOWER. 

Administration  of  Estate^^Interest  on 
Simple  Contract  Debt — Statute  of  Limita^ 
turns. 

A  testator,  by  his  will,  gave  all  his  real 
and  personal  property  to  his  wife,  out  of  which 
he  desired  that  she  would  discharge  all  his 
legal  debts  and  enjoy  the  surplus  for  her 
life ;  and  at  her  decease  the  property  was 
to  be  divided  as  in  the  will  mentioned.  A 
farm  servant  of  the  testator  left  his  wages 
from  time  to  time  in  his  master's  hands,  and 
it  was  agreed  between  them  that  the  debt  thus 
due  should  carry  interest.  The  testator  died 
in  1887  :«-Held,  in  a  suit  instituted  after 
the  death  of  the  widow  of  the  testator,  in 
1854,  for  the  administration  of  his  estate, 
that  the  Statute  of  Limitations  did  not  operate 
as  a  bar  to  arrears  of  interest  upon  the  sum 
left  by  the  servant  in  his  master*s,  the  testa- 
tor*s,  hands. 

This  was  an  administration  suit.  The 
testator  in  the  cause  died  in  March  1837, 
having,  by  his  will,  given  to  his  wife  the 
whole  of  his  real  and  personal  property, 
desiring  her  thereout  to  discharge  all  his 
legal  debts  and  to  enjoy  the  surplus  for 
her  life  ;  and  then  disposed  of  the  said 
property  in  manner  therein  mentioned. 

The  testator  for  some  years  before  his 
death  had  in  his  employment  one  John 
Pritchard,  as  a  husbandry  labourer.  Prit- 
chard  left  his  wages,  amounting  to  8/.  per 
annum,  in  his  master's  hands,  the  master 
advancing  him  from  time  to  time  various 
small  sums  for  the  discharge  of  his  per- 
sonal expenses;  and  it  being  agreed  between 
them  that  the  debt  thus  due  from  the  master 
to  the  servant  should  carry  interest.  After 
the  testator's  death,  Pritchard  remained 
in  the  service  of  his  widow  and  executrix, 
who  maintained  him  and  occasionally  paid 
him  small  sums  by  way  of  wages  and  for 
necessaries.  After  the  widow's  death,  in 
1854,  this  suit  was  instituted,  for  the  ad- 
ministration of  the  testator's  estate,  when 
the  question  arose  whether  interest  upon 
the  simple  contract  debt  due  from  the  tes- 
tator's estate  to  that  of  Pritchard  was  pay- 
able for  the  whole  time  which  had  elapsed 
from  the  testator's  death,  or  whether  the 
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Statute  of  Limitations  prevented  the  re- 
covery of  more  than  six  years'  arrears. 

It  appeared  that  the  following  memo- 
randum had  been  made  in  the  testator's 
own  handwriting  :— 

"  May  1,  1834.  Wages,  principal  and 
interest  due  to  John  Pritchard  up  to  this 
day,  154Z.  8*.,"  followed  by  entries  of  pay- 
ments of  1/.  each  from  time  to  time  to  the 
said  J.  Pritchard. 

The  claim  made  before  the  chief  clerk 
in  respect  of  principal  and  interest  due  to 
the  estate  of  J.  Pritchard  from  that  of  the 
testator  amounted  to  334/.  Ss,  2d,  Of 
this  the  sum  of  154/.  85.  was  claimed  as 
due  to  Pritchard  up  to  the  1st  of  May 
1834,  and  the  rest  as  being  the  amount 
of  several  sums  of  money  left  in  the  hands 
of  the  testator,  with  interest  upon  such 
sums  and  upon  the  said  154/.  85.,  after 
deducting  the  payments  made  to  Pritchard 
from  time  to  time  by  the  testator  on  ac- 
count. 

The  chief  clerk  allowed  the  claim  to  the 
extent  of  280/.  28,  9d,  in  the  following 
manner  :— 

£,    s.   d. 

Amount  due  Ist  May,  18S4 154    8    0 

Wages  from  Ist  May  1834  to  June 

1837,  less  14^  paid  on  account 12     0     0 

166     8     0 

Interest  at  4/.  per  cent,  from  1st  May 
1834  on  117/.  5s.  Ud.  to  date  of 
certificatp,  less  tax    110  11     9 

Costs  of  proof. 3    3    0 

£280     2     9 

The  plaintiff  now  moved  to  vary  the 
chief  clerk's  certificate  in  the  following 
particular:  that  the  sum  of  110/.  115.  9d, 
allowed  for  interest  as  above  mentioned 
on  117/*  59.  lid.,  part  of  the  debt  found 
due  to  the  estate  of  J.  Pritchard,  might 
be  reduced  to  such  a  sum  as  such  interest 
would  amount  to  if  calculated  from  the 
23rd  of  May  1850,  being  six  years  previous 
to  the  date  of  the  decree,  on  the  ground 
that  all  interest  accruing  on  the  said  debt 
prior  to  the  23rd  of  May  1850  was  barred 
by  the  Statute  of  Limitations. 

Mr.  Dickinson,  in  support  of  the  motion. 
— The  claim  before  the  Court  is  for  arrears 
of  interest  in  respect  of  money  charged  on 
land,  and  therefore  falls  within  the  words  of 
the  enactment  of  3  &  4  Will.  4.  c.  27.  s.  42, 


that  "  no  arrears  of  rent  or  of  interest  in 
respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land  or  rent,  shall 
be  recovered  by  any  distress,  action  or  suit, 
but  within  six  years  next  after  the  same 
respectively  shall  have  become  due." 

Du  Vigier  v.  Lee,  2  Hare,  326 ;  s.  c. 

12  Law  J.  Rep.  (n.s.)  Chanc.  345. 
Hunter  v.  Nockolda,  I   M.  &  G.  640 ; 
s.  c.  19  Law  J.  Rep.  (n.s.)  Chanc. 
177;  1  Hall  &  Tw.  644. 
Greenway  v.  Blomfield,  9  Hare,  201 ; 
s.  c.  22  Law  J.  Rep.  (n.s.")  Chanc. 
162. 
Cox  V.  Dolman,  2  De  Oex,  M.  &  G. 
592 ;  s.  c.   22  Law  J.  Rep.  (n.s.) 
Chanc.  427. 
Young  Y,  Lord  fVaierpark,  13  Sim.  204; 
s.c.  15  Law  J.  Rep.  (n.s.)  Chanc.  63. 
Snow  V.  Booth,  2  K.  &  J.  132  ;  s.  c.  on 
appeal,  25  Law  J.  Rep.  (n.s.)  Chanc. 
417. 

Mr,  C,  C,  Berkeley,  for  another  party, 
in  support  of  the  motion. — The  debt  being 
a  simple  contract  debt  does  not  carry  in* 
terest — Barwell  v.  Parker  (1).  Though 
there  is  here  a  charge  upon  the  testator's 
assets  for  payment  of  debts,  that  is  not  of 
itself  sufiScient  to  make  the  Statute  of 
Limitations  inapplicable  to  the  case. 

Lord  St,  John  v.  Boughton,  9  Sim.  219; 
s.c.  7  Law  J.  Rep.  (n.s.)  Chanc.  208. 

Dundas  v.  Blake,  11  Jr.  £q.  Rep.  138. 

Mr,  Amphlett  (with  whom  was  Mr.  C 
M,  Roupell),  contra.— The  present  is  not 
the  case  of  a  mere  charge  of  the  testator's 
property  with  the  payment  of  debts.  The 
creditor  claims  not  under  a  mere  chargei 
but  under  a  trust  for  the  payment  of  debts. 
The  testator  has  given  all  his  real  and 
personal  property  to  his  wife,  **  out  of 
which  he  desired  that  she  should  discharge 
all  his  legal  debts."  These  words  create 
an  express  trust  within  the  meaning  of 
section  25.  of  the  statute,  which  enacta, 
"  that  when  any  land  shall  be  vested  in  a 
trustee  upon  any  express  trust,  the  right  of 
the  cestui  que  trust,  or  any  person  claiming 
through  him,  to  recover  such  land,  shall  be 
deemed  to  have  first  accrued,  according  to 
the  meaning  of  the  act,  at  and  not  before 

(1)  2  Ves.  S63. 
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die  time  at  which  such  land  shall  have 
been  conveyed  to  a  purchaser  for  a  valuable 
consideration,  and  shall  then  be  deemed  to 
have  accrued  only  as  against  such  pur- 
chaser, and  any  person  daiining  through 
him" — Har^eavesY.  Afichell  (2)  and  Dillon 
V.  Cruise  {3).  The  debt  being  from  a 
master  to  an  old  servant,  a  relation  between 
the  parties  analogous  to  that  between 
guardian  and  ward,  is  another  ground  for 
holding  that  the  statute  does  not  apply— 
Thomas  v.  Thomas  (4). 

JVr.  Martindale  appeared  for  another 
party. 

Mr,  Dickinson  replied. 

Stuakt,  V.C.  said,  the  case  raised  and 
argued  in  support  of  the  motion  was,  as 
to  the  length  of  the  time  during  which 
bterest  was   recoverable.     There  was  in 
this   case   a   charge   of  debts    made    by 
the  testator's  will.     The  debt  due  to  the 
servant  was  a  debt  carrying  interest  by 
the  terms    of   the    contract.     It  was    a 
rimple  contract,  but  it  was  a  simple  con- 
tract to  pay  interest,  and  there  could  not 
be  a  doubt  as  to  its  validity.    It  had  been 
lettled  by  authority  in  this  court,  that 
where,  by  a  testator's  will,  a  charge  has 
been  created  upon  the  whole  of  the  estate 
for  payment  of  debts,  and  the  person  named 
Id  bis  will  charged  with  that  duty  is  direct- 
ed to  apply  the  whole  of  his  estate  in  pay- 
ment of  the  debts,  in  such  a  case,  the  cre- 
ditors being  bound  to  resort  to  the  person 
who  holds  the  property  charged  with  the 
doty  of  paying  the  debts,  the  Statute  of 
Limitations    has    no   application — Har- 
Sreatet  v.  Michell  and  Hughes  v.  Wynne 
(5).    When  the  interest  formed  a  part  of 
the  iimple  contract  debt,  that  doctrine  had 
umaeh  application  to  the  interest  as  to 
the  principal.     It  was  said,  however,  that 
the  recent  statute  did  apply,  because  it 
vas  enacted  by  the  42nd  section  that  only 
>iz  years'  interest  should  be  recoverable  in 
aspect  of  money  charged  on   land ;  but 
there  was  no  authority  shewing  that  the 
Court  had  ever  sanctioned  the  notion  that 
the  statute  was  applicable  to  a  case  in 

(3)  6  Madd.  826. 

{I)  3  Ir.  £q.  Rep.  70. 

(4)  2  K.  &  J.  79 ;  1.  c.  25  Law  J.  Rep.  (m.s.) 
Chanc.  159. 

(5)  Tom.  &  E.  S07. 


which  there  was  an  express  trust  of  real 
estate  for  the  payment  of  debts.  The 
motion,  therefore,  must  be  refused  ;  and, 
having  regard  to  the  circumstances  under 
which  it  was  made,  refused  with  costs. 


M 

Dec 


.R.     7 

1.  10.  3 


WRIGHT  V.  STAN8FELD. 


Equitable  Mortgage — Registration  in 
Middlesex. 

A  memorandum  charging  a  leasehold 
estate  in  the  county  of  Middlesex  with  the 
payment  of  a  sum  of  money,  retains  its 
priority  over  a  subsequent  mortgage  duly 
registered  under  the  1  Anne,  e,  20 ;  and  in 
a  suit  by  the  equitable  mortgagee^^'lield, 
that  he  was  entitled  to  a  foreclosure. 

By  a  lease,  dated  the  16th  of  January 
1810,  a  piece  of  land  in  Grosvenor  Street, 
West,  in  the  county  of  Middlesex,  was 
demised  to  Richard  Wardle,  from  the 
29th  of  September  1809,  for  ninety-seven 
years,  at  a  yearly  rent  of  29/.,  subject  to 
various  covenants  therein  contained. 

This  land,  upon  which  several  houses 
had  since  been  built,  became  vested  in  Ann 
Hughes,  for  the  residue  of  the  term. 

On  the  28th  of  February  1857,  Ann 
Hughes  assigned  the  premises  to  Ralfe 
Raddiffe  Whitehead  and  James  Heywood 
Whitehead,  by  way  of  mortgage,  to  secure 
the  repayment  of  1,900/.,  with  interest  at 
5/.  per  cent. 

John  Lamp  Wright,  the  plaintiff,  sub- 
sequently advanced  to  Ann  Hughes  a  sum 
of  120/.,  and  on  the  23rd  of  May  1857 
she  signed  and  delivered  to  him  the  follow- 
ing writing : — 

•*  Memorandum.  —  In  consideration  of 
your  having  this  day  advanced  and  lent  to 
me  the  sum  of  125/.,  for  which  I  have  given 
you  my  warrant  of  attorney,  I  hereby 
agree  to  charge  my  leasehold  houses,  situate, 
&c.,  with  the  payment  of  the  same,  and 
hereby  undertake  at  your  request,  and  at 
my  own  cost,  to  execute  a  proper  assign- 
ment of  the  said  premises  as  you  may 
direct,  and  I  agree  to  pay  interest  on  the 
said  sum  at  the  rate  of  61,  per  cent,  per 


annum. 


»> 


On  the   25th   of  January    1858,   Ann 
Hughes   was    declared  a  bankrupt,   and 
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Hatton  Hamer  Stansfeld  was  appointed 
the  official  assignee,  and  John  Harrison 
and  Stephen  Moore  were  appointed  the 
creditors'  assignees. 

J.  L.  Wright  then  filed  the  hill  in  this 
suit,  praying  for  payment  of  what  was  due, 
or  that  the  defendants  might  he  foreclosed. 

It  was  then  ascertained  that  Ann  Hughes, 
on  the  13th  of  November  1857,  had  as- 
signed the  same  premises  to  Mary  White, 
by  way  of  mortgage,  to  secure  the  repay- 
ment of  600^.  and  interest  at  51,  per  cent. 

A  memorial  of  this  deed  had  been  duly 
registered  in  pursuance  of  the  7  Anne,  c.  20. 
The  memorandum  taken  by  the  plaintiff 
was  not  registered. 

Mary  White  was  then  made  a  party  to 
the  suit,  and  she  now  claimed  priority  over 
the  plaintiff. 

Mr.  R,  Palmer  and  Mr.  Southgate^  for 
the  plaintiff.  —  The  memorandum  taken 
by  the  plaintiff  as  security  was  neither  a 
deed,  conveyance  nor  will :  it  was  merely 
a  contract,  which  remained  to  be  perfected. 
The  7  Anne,  c.  20.  did  not  require  its  regis- 
tration. 

Sumpter  v.  Cooper,  2  B.  &  Ad.  228; 

s.  c.  9  Law  J.  Rep.  K.B.  226. 
Sugden*s  Vendors  ^  Purchasers^  600, 

13th  ed. 
9  Bythewood*s  Conveyancing,  682,  698, 
3rd  ed.,  by  Sweet. 

Mr.  Bardswellf  for  the  assignees. 

Mr.  Bernard,  for  Mary  White.  —  The 
words  of  the  Registration  Act  are  large. 
The  legislature  contemplated  a  complete 
registration  of  the  title  affecting  lands ;  a 
memorandum  creating  a  charge  gave  in 
effect  the  rights  of  a  mortgagee,  and  it  was 
within  the  mischief  which  the  act  intended 
to  guard  against.  The  word  "  conveyance  " 
included  any  writing  which  passed  an  in- 
terest in  land.  The  case  cited  had  no  ap- 
plication to  the  present ;  the  point  was 
altogether  new. 

The  Master  of  the  Rolls. — The  me- 
morandum given  to  the  plaintiff  is  not 
within  the  provisions  of  the  7  Anne,  c.  20, 
requiring  deeds,  &c.  to  be  registered ;  I 
must,  therefore,  make  the  usual  decree  for 
foreclosure  against  all  the  defeildants. 


M 
Dec 


A.R.       \ 
.11,18.3 


COLLINS  V.  COLLINS. 


Arbitration — Reference  as  to  Value^^ 
Umpire — Common  Law  Procedure  Ad, 
1854. 

Arbitrators  were  named  in  a  contract  to 
determine  the  value  of  brewery  premises 
and  the  plants  ^c.  Before  entering  up<m  the 
valuation  they  were  to  appoint  an  umpire, 
whose  authority  was  to  be  limited  to  the 
matters  in  difference  between  the  arbitrators. 
The  arbitrators  could  not  agree  in  the  ap- 
pointment  of  an  umpire ;  and  upon  a  ram- 
mons  under  the  Common  Law  Procedure 
Act,  1854, — Held^  that  this  was  not  an 
arbitration  within  the  meaning  of  the  act, 
and  that  the  Court  had  no  authority  to  ap- 
point  an  umpire* 

Edward  Collins  carried  on  the  business 
of  a  brewer,  at  Richmond.  After  his  de- 
cease, a  suit  was  instituted  for  the  adminis- 
tration of  his  estate,  and  on  the  25th  of 
February  1858,  Esther  Rachel  CoUins, 
the  widow,  and  one  of  the  devisees  and 
trustees  of  the  testator,  entered  into  a  con- 
tract with  Charles  John  Phillips  and  James 
Wigan,  for  the  sale  to  them  of  the  freehold, 
leasehold  and  copyhold  houses  and  pre- 
mises belonging  to  and  forming  part  of 
the  Richmond  Brewery,  together  with  the 
fixtures,  furniture  and  things  held  there- 
with, and  also  the  stock  in  trade,  casks, 
horses,  drays,  loose  articles  and  miscella- 
neous effects  belonging  to  and  in  and 
about  the  brewery  premises  comprised  in 
schedule  2,  at  a  customary  brewery  vain- 
ation  as  belonging  to  a  brewery  in  work* 
They  were  also  to  purchase  all  the  copy- 
hold houses  and  brewery  premises  men- 
tioned in  schedule  2.  at  a  valuation,  but 
such  premises  were  not  to  be  valued  as 
brewery  premises,  but  with  reference  to 
their  capabilities  for  any  other  purpose 
than  that  of  carrying  on  a  brewery  therein. 
They  were  also  to  purchase  all  the  fixed 
plant,  vats,  tuns  and  machinery  belonging 
to  or  in  and  about  the  copyhold  premises 
in  schedule  2.  at  a  valuation,  which  was 
not  to  be  made  as  of  brewery  plant  and 
effects  in  use,  but  at  such  a  price  as  they 
would  realize  if  broken  up  and  sold  in 
lots.     They  were  also  to  purchase  all  the 
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stock  in  trade,  book  debts  owing  by  pub- 
licans, and  rents  of  public-bouses  of  tbe 
Ricbmond  Brewery,  whicb  should  belong 
or  be  due  to  the  brewery  at  the  time  when 
the  purchaser  should  be  let  into  possession 
of  the  premises,   and   the    licences    and 
policies  appurtenant  thereto,  at  a  custo- 
mary brewery  valuation  to  be  made  by  the 
valuers  or  their  umpire ;  and  the  contract 
provided,  '*  that  the  purchase- money  of  all 
tbe  premises  agreed  to  be  sold  should  be 
determined  by  G.  W.  W.  Mason  on  behalf 
of  the  vendor,  and  by  Richard  Moss  on  be- 
half of  the  purchaser,  and  they  shall  choose 
an  umpire  before  entering  upon  the  valua- 
tion, and  in  case  of  the  death  of  either 
of  the  valuers  before  making  their  joint 
valuation,  then  the  purchase-money  shall 
be  determined  by  the  survivor  of  the  said 
persons,  and   such  other  persons  as   the 
party  hereto  whose  valuer  shall  have  died 
shall  nominate  within  fourteen  days  next 
after  such  death,  or  in  case  he  shall  make 
no  such  nomination,  or  having  made  such 
iball  not  give  notice  thereof  in  writing  to 
Uie  other  party  hereto  within  such  space  of 
foorteen  days,  then  the  same  shall  be  de- 
tnmined  by  the   person  who  shall  have 
been  chosen  umpire  as  aforesaid,  and  the 
dedsion  of  the  said  valuers  or  their  umpire, 
or  of  such  valuers  or  umpire  jointly,  shall 
l>e  conclusive  and  binding  on  the  parties 
Hereto.     And  it  is  agreed  that  if  either  of 
tbe  said  valuers  shall  give  to  the  other  of 
tbem  notice  in  writing  requiring  him  to 
niter  upon,  proceed  with,  or  complete  the 
said  valuation,  or  to  join  in  requesting  the 
umpire  to  act,  and  the  valuer  to  whom  such 
notice  shall  be  given  shall  from  any  cause 
^  to  comply  therewith  within  fourteen 
diTs  from  the  day  on  which  it  shall  be 
given,  then  the  vaJuer  giving  such  notice 
Btj,  immediately  after  the  expiration  of 
iQch  fourteen  days,  request  the  umpire  to 
act,  and  he  is  hereby  authorized  to  act 
aceordingly.    And  it  is  further  agreed  that 
the  duties  of  the  umpire  shall  be  strictly 
confined  to  the  matters  in  difference  be- 
tween the  said  valuers ;  and  that  if  before 
tbe  said  umpire  is  called  on  to  act,  the 
laid  valuers  shall  have  agreed  upon  the 
▼aluation  of  any  part  or  parts  of  the  pre- 
nises  contracted  to  be  sold,  the  umpire 
shall  adopt  the  valuation  of  such  part  or 
parts  so  agreed  upon,  and  incorporate  the 
Naw  Saaias,  XXVIIL— Gbaho. 


same  with  his  valuation  of  the  remaining 
part  or  parts  of  the  premises." 

The  agreement  was  sanctioned  by  the 
Court ;  but  the  valuers  themselves  could 
not  agree  upon  the  appointment  of  an 
umpire. 

A  summons  was  then  taken  out  for  all 
parties  to  attend,  that  the  Judge  in  cham- 
bers might  appoint  an  umpire.  The  ques- 
tion, however,  was  adjourned  into  court. 

Mr,  Lloyd  and  Mr.  Baggallay^  for  the 
defendant,  E.  R.  Collins. — In  this  case  the 
Court  has  a  jurisdiction  vested  in  it,  under 
the  17  &  18  Vict.  c.  125.  s.  12.  It  not  only 
included  every  reference  where  disputes 
•had  arisen,  but  also  all  references  made 
where  no  dispute  existed.  The  Court  will 
therefore  not  allow  the  contract  to  fail  in 
consequence  of  a  disagreement  between 
the  valuers,  but  it  will  appoint  an  umpire.^- 
In  re  Lord,   1    Kay  &  J.  90 ;  s.  c.  24 

Law  J.  Rep.  (n.s.)  Chanc.  145. 
Elvin  V.   Drummondy    4   Bing.   415; 
s.  c.  1  Mo.  &  P.  88. 

Mr,  Selwyn  and  Mr,  Mackeson,  for  the 
plaintiff,  Dorothy  Katherine  Collins,  the 
only  child  of  the  testator,  an  infant. — In 
the  Lands  Clauses  Consolidation  Act  the 
legislature  used  the  word  "  arbitration  "  to 
describe  mere  valuation. — 

Darbey  v,  Whitaker,  4  Drew.  134. 
Leeds  v.  Burrows,  12  East,  1. 
Perkins  v.  Potts,  2  Chit.  Rep.  399. 
Morgan  v.  Milman,  3  De  Gex,  M.  &  G. 
24;    B.C.   10   Hare,  279;  22  Law 
J.  Rep.  (n.s.)  Chanc.  897* 
Tilsley  on  Stamps,  66. 

Mr.  Bovill  and  Mr.  Schomherg  appeared 
for  the  creditors ;  but  the  Court  declined 
to  hear  them. 

Mr.  R,  Palmer  and  Mr,  Druce,  for 
Messrs.  Phillips  and  Wigan. — The  ques- 
tion raised  in  this  case  has  nothing  to  do 
with  arbitration.  The  contract  was  con- 
ditional ;  either  for  sale  or  purchase,  it  was 
incomplete.  There  was  nothing  in  differ- 
ence between  the  parties :  a  valuation  of 
property  alone  was  to  be  made.  The  par- 
ties never  met.  To  make  this  an  arbitra- 
tion there  must  be  an  award ;  but  no  award 
was  required  in  this  case.  The  rules  re- 
lating to  arbitration  can  never  apply  to 
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contracts  for  purchase.  This  may  be  a 
contract  on  ivhich  an  action  would  lie ;  still 
it  is  not  a  complete  contract  to  purchase, 
and  it  could  not  be  sued  on  in  equity.  The 
act  was  passed  to  remedy  defects  which 
impeded  Courts  in  the  administration  of 
justice ;  but  every  case  of  valuation  was 
clearly  to  be  excluded.— 

Gordon  v.  IVhitehouse,  18  Com.  B.Rep. 
747  ;  s.  c.  25  Law  J.  Rep.  (n.s.)  C.P, 
300. 
Hawkins  v.  Gathercole,  6  De  Gex,  M. 
&  G.  1 ;  s.c.  24  Law  J.  Rep.  (n.s.) 
Chanc.  832;  1  Sim.  N.S.  63;  1 
Drew.  12;  20  Law  J.  Rep.  (n.s.) 
Chanc.  59;  21  Ibid.  617. 
Milnes  v.  Gery,  14  Ves.  400.  • 

Hemingway* s  case,  n.  to  Parkes  v. 
Smith,  15  Q.B.  Rep.  305  ;  s.c.  19 
Law  J.  Rep.  (n.s.)  Q.B.  405. 
Lee  V.  Hemingway,  3  Nev.  &  Man* 
860;  8.0.  3  Law  J.  Rep.  (n.s.)  K.B. 
124. 

Mr.  Lloyd,  in  reply. 

The  Master  op  the  Rolls. — The  re- 
sult contended  for,  as  arising  from  the 
effect  of  the  17  &  18  Vict.  c.  125.  s.  12, 
was  at  first  rather  startling ;  it,  of  course, 
assumed  that  the  vendor  was  right,  upon 
the  construction  of  the  statute.  Had  it 
been  so,  cases  which  this  Court  could  not 
have  enforced  would,  under  this  act  of 
parliament,  have  been  brought  within  its 
jurisdiction,  and  all  those  circumstances 
relied  upon  by  parties  to  prevent  the  inter- 
position of  the  Court  would  have  been  at 
once  removed.  For  instance,  if  a  person 
agreed  to  sell  property  to  another,  and  said 
that  the  price  should  be  fixed  by  J.  C, 
who  had  a  particular  knowledge  of  that 
species  of  property,  in  consequence  of 
which  he  was  willing  to  intrust  the  valua- 
tion to  him,  and  to  him  alone,  yet  if  that 
person  died  before  he  could  make  the 
valuation,  the  purchaser,  under  this  act  of 
parliament,  might  call  upon  the  Court  to 
appoint  a  stranger  to  make  a  valuation 
binding  upon  both  parties,  and  to  be  car- 
ried into  effect  as  if  the  valuation  had  been 
made  by  the  person  originally  appointed, 
and  that  notwithstanding  the  contract  was 
entered  into  by  the  vendor  only  because 
he  knew  that  the  valuer  first  appointed  had 


a  particular  knowledge  of  the  value  of  the 
property  to  be  sold,  and  the  worth  arising 
from  its  situation.  What,  then,  are  the 
words  of  the  act  of  parliament?  Is  there 
an  express  direction,  or  does  such  a  re- 
sult arise  from  necessary  implication  ? 
The  words  used  in  section  12.  are,  *Mf  in 
any  case  of  arbitration"  :  it  is  unnecessary 
to  read  further,  all  depends  on  those  words. 
What,  then,  do  they  mean?  What  is  a 
case  of  arbitration?  It  is  certainly  import- 
ant not  to  lose  sight  of  the  construction 
that  has  been  put  upon  the  provisions  of 
the  9  &  10  Will.  3.  c.  15.  The  word 
*'  arbitration*'  is  not  co-existent  with  the 
17  &  18  Vict.  c.  125;  it  was  known 
before  it.  Still,  it  is  material  not  to  lose 
sight  of  the  manner  in  which  the  Courts 
dealt  with  the  word  **  arbitration^"  as  it 
existed  under  the  9  &  10  Will.  8.  c.  15,  in 
order  to  arrive  at  a  satisfactory  meaning  to 
be  attached  to  it  in  this  earn ;  and  theie 
certainly  appear  few  reasons  for  exclud- 
ing any  particular  arbitration,  or  any 
form  of  arbitration  which  may  be  ealled 
an  arbitration,  from  the  9  &  10  WilL  8. 
c.  15,  that  do  not  apply  to  the  17  &  18 
Vict.  c.  125.  Now,  it  is  submitted,  thai 
the  word  '*  arbitration,*'  as  used,  does  not 
mean  the  arbitration  specified  in  the  aet  of 
parliament,  but  anything,  whether  within 
or  without  the  act,  which  can  by  any  means 
be  called  *'  arbitration"  ;  and  certainly  the 
words  are  very  general  and  large,  and 
there  are  instances  of  this  constructiont  as 
where  the  Statute  of  Limitations  sayi^ 
"  no  action  shall  be  brought  to  recover  any' 
legacy'*  (1);  this  refers  to  every  species 
of  legacy.  This  is  an  illustration  of  the 
view  contended  for,  that,  although  the 
act  specifies  a  particular  species  of  arM- 
tration,  still  that  the  word  is  general  and 
applies  to  every  case :  and  if  this  can 
satisfactorily  be  shewn  to  be  so,  the  Court 
must  act  upon  it.  It  therefore  becomes 
necessary  to  consider  what  "  arbitration" 
means.  I  concur  in  the  observation,  that 
fixing  the  price  of  a  property  may  be 
"  arbitration" ;  but  in  this  case  I  do  not 
think  that  the  fixing  the  price  of  the  pro* 
perty  is  *'  arbitration,"  in  the  proper  sense 
of  the  term.  An  arbitration  is  a  reference 
to  the  decision  of  one  or  more  persons, 

(1)  3  &  4  Will.  4.  c.  27.  1.  40. 
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either  with  or  without  an  umpire,  of  a  par- 
ticular matter  in   difference  between    the 
parties ;  and  although  it  is  very  true  that 
in  one  sense  it  must  be  implied  either  that 
there  is  a  difierence»  or  that  a  difference 
may  arise  between  the  parties,  yet  the  dis- 
tinction is  material,  and  one  which  has  been 
properly  relied  on.     If  nothing  had  been 
ssid  respecting  the  price  by  the  vendor  and 
purchaser  between  themselves,  it  can  hardly 
be  said  that  there  is  any  difference  between 
them.  It  may  be  said  that  if  the  purchaser 
knew  the  priee  which  the  seller  required, 
there    would    be    no   difference— that  he 
would  be  willing  to  give  it.     It  may  well 
be  that  the  decision  of  a  particular  valuer 
appointed  may  fix  what  is  to  be  the  price  ; 
and  the  price  may  be  equally  satisfactory 
to  both,  so  that  it  can  hardly  be  said  there 
is  a  difference,  although,  as  a  general  rule, 
the  seller  wants  to  get  the  highest  price  for 
bis  property,  and  the  purchaser  wishes  to 
give  the  lowest ;  in  that  sense  it  may  be 
said  that  there  is  to  be  an  implied  or  ex- 
pected difference  between  the  parties  ;  but 
saless  that  difference  has  arisen,  it  does 
not  appear  to  be  "arbitration.**     If  two 
persons  enter  into  an  agreement  for  the 
lak  of  property,  and  try    to    settle  the 
tenns,   but  cannot  agree,   and   after  dis- 
pute and  discussion  respecting  the  price, 
lay,  we  will  refer  the  question   of  price 
to  A.  B.,  he  shall   settle   it,    and  they 
•gree  that  the  matter  shall  be  referred  to 
lui  arbitration,  that  would  appear  to  be 
"arbitration,**  in  the  proper  sense  of  the 
term,  within  the  meaning  of  the  act ;  but 
if  they  agree  to  a  price  to  be  fixed  by 
another,  that  does  not  appear  to  be  arbitra- 
tion.   Leeds  V.  Burrows  draws  the  proper 
^tinetion  between  what  is  **  arbitration,'* 
in  the  proper  sense  of  the  term,  and  ap« 
praisement  valuation,   in  which  case  the 
Valuation  certainly  precludes  differences, 
io  the  proper  sense  of  the  term — it  pre- 
cludes differences  from  arising,  but  it  does 
Dot  settle  differences  which  have  arisen. 
Ttiat  is  the  distinction  which  exists  be- 
tween cases  of  appraisement  and  cases  of 
arbitration.  It  seems  to  be  drawn  in  Hem^ 
kpsay*s  ease,  in  which  there  was  an  agree- 
ment to  sell  land,  at  a  particular  price  to  be 
fixed;  by  award  the  price  was  fixed,  and 
cue  party  came  for  an  attachment  under 
the  award,  and  said  that  it  was  an  arbitra- 


tion ;  but  Littledale,  J.  pointed  out  the 
distinction  :  he  says,  "  this  is  not  properly 
an  arbitration :  it  is,  in  effect,  an  agree- 
ment to  sell  the  land,  and  this  is  not  a 
settlement  of  any  difference  between  the 
parties,  but  merely  something  auxiliary  to 
the  contract  entered  into  between  them  for 
the  purpose  of  the  sale  of  the  land.  And 
accordingly,  upon  a  breach  of  the  contract, 
you  have  your  remedy,  for  it  is  clear  that 
a  specific  performance  would  have  lain 
here  in  that  case.  It  is  clear,  also,  that  an 
action  would  have  lain  for  damages ;  but 
not  being  an  award,  because  it  was  not  a 
matter  in  difference  that  was  referred  by 
these  parties,  you  cannot  have  it  by  way  of 
attachment.'*  Therein  lies  the  distinction  ; 
and  that  is  approved  of  by  Lord  Campbell, 
who  thinks  that  it  is  a  proper  distinction, 
and  one  that  he  must  adopt.  Gordon  v. 
Whitehouse  does  not  appear  to  affect  the  case 
materially  one  way  or  the  other.  The 
cases  which  are  material  are  Hemingway's 
ease  and  Leeds  v.  Burrows ;  but  I  look  at 
this  case  simply  as  in  the  nature  of  a  con- 
tract, to  the  purposes  of  which  contract 
this  was  auxiliary,  and  in  order  to  save 
discussion,  and  to  prevent  differences  which 
might  arise  between  the  parties,  it  was 
agreed  that  the  price  should  be  settled  by 
the  decision  of  two  persons  who  were  to 
be  called  in,  who  were  to  call  in  an  umpire 
before  they  proceeded  to  the  settlement. 
Accordingly,  in  Darhey  v.  JVhitaker,  it 
never  occurred  to  the  parties  that  the 
Court  had  power  to  appoint  an  arbitrator, 
which  would  have  removed  all  the  diffi- 
culty and  arrested  a  series  of  decisions, 
of  which  M tines  v.  Gery  is  an  instance. 
If  the  act  of  parliament  had  intended  to 
refer  to  these  cases,  it  would,  as  you 
must  attribute  to  the  legislature  a  per- 
fect knowledge  of  the  law,  have  gone 
on  to  say,  "And  be  it  further  enacted, 
that  in  any  case  of  a  suit  for  specific  per- 
formance, it  shall  not  be  any  sufficient 
defence  to  such  suit  to  allege  that  the  arbi- 
trator has  died,  or  that  no  arbitrator  was 
appointed,  and  this  Court  shall  have  power 
to  appoint  an  arbitrator  in  such  case  for  the 
purpose  of  completing  the  contract."  Whe- 
ther the  legislature  foresaw  what  the  con- 
sequence would  be  of  the  general  use  of 
the  words  used,  it  is  impossible  to  ascer- 
tain ;  but  by  restricting  the  word  **  arbi- 
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tration'*  to  the  proper  sense  of  the  term, 
the  section  is  perfectly  right,  and  does  not 
apply  to  a  case  of  this  description ;  and 
having  had  an  opportunity  of  speaking  to 
Wood,  V.C.  since  the  discussion  of  this 
case,  I  have  his  authority  for  saying  that 
he  did  not  intend  In  re  Lord  to  apply  to  a 
case  of  this  description.  Concurring  with 
him  in  that  decision,  and  in  the  opinion 
which  he  gave  as  to  the  remedial  nature  of 
the  statute,  still  it  docs  not  govern  this 
case.  I  must  therefore  hold,  that  the 
Court  has  no  authority,  under  the  17  &  18 
Vict.  c.  125,  to  appoint  an  umpire.  The 
question,  however,  has  been  properly 
argued  in  court ;  I  shall  therefore  allow 
counsel  only,  and  not  give  any  direction 
about  costs. 


Lords  Jubticrs. 
Dec. 


Ds  Jubticrs.  ") 

5C.  18,  14,    > 
15,  16.        ) 


RAWLINS  r.  WICKHAM. 


Contract — Fraud — Misrepresentation  ~ 
Partnership  —  Double  Remedy  —  Unsup^ 
ported  Charges  in  a  Bill — Costs,    . 

J,  W,  and  C,  B,  were  partners  as  bank' 
ers,  C  B.  was  the  managing  partner, 
J,  W,  not  interfering  in  the  active  business 
of  the  concern.  They  negotiated  with  R.  R. 
to  become  a  partner,  and  shewed  him  a  writ' 
ten  statement  of  the  affairs  of  the  bank, 
which  was  wrong  to  the  extent  of  15,000Z. ; 
bnt  J,  JV,  was  ignorant  of  the  falsehood. 
R,  R,  joined  the  partnership,  which  eon- 
tinuedfour  years ;  but  he  never  examined 
the  hooks.  On  the  discovery  of  the  fraud 
R.  R.  brought  an  action  against  J,  W.  and 
C.  B. ;  but  before  declaration  J.  JV.  died,  and 
the  action  being  continued  against  C.  B, 
R.  R,  obtained  a  verdict,  with  damages  assess- 
ed  by  arbitration.  C.  B.  became  insolvent, 
whereupon  R.  R,  filed  a  bill  against  the 
executors  of  J.  t9\  to  set  aside  the  contract, 
and  to  render  the  estate  of  J.  ir.  liable  for 
the  indemnity  of  R.  R.  against  the  claims  of 
the  creditors  of  the  late  Jirm.  One  of  the 
t'ice  Chancellors  having  made  a  decree  in 
accordance  with  the  prayer,  but  without 
costs,  IN  consequence  of  the  unsupported 
charges  of  fraud  contained  in  the  bill,  the 
executors  of  J.  W.  appealed : — Held,  thai 
the  plaintiff  was  entitled  to  relief:  and  the 


appeal  was  dismissed,  with  cotts^  except 
that  the  plaintiff  was  allowed  the  deposit. 

A  representation  made  by  a  party,  not 
knowing  that  it  is  false,  is  binding  upon  him ; 
and  if  the  other  party  enters  into  a  contract 
on  the  faith  of  its  truth,  the  Court  will  set 
aside  the  same  altogether,  and  not  merely 
rectify  it.  Though  the  other  party  doe* 
not  examine  the  books  for  four  years  during 
which  the  partnership  continued,  it  not  being 
his  duty  to  do  so,  it  will  not  bar  him  of  relief 
on  the  score  of  negligence  or  acquiescence. 

The  bringing  of  an  action  against  the  part» 
ners,  and  recovering  a  verdict  against  the 
survivor  of  them,  does  not  prevent  the  <2e- 
ceived  party  from  seeking  relief  in  equity. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart. 

The  facts  of  the  case  may  be  stated  very 
shortly,  although  the  pleadings  and  evi- 
dence were  very  voluminous,  the  latter 
being  in  many  respects  extremely  con- 
flicting. The  bill  contained  many  charges 
of  fraud  of  a  gross  character,  which  were 
not  supported  by  the  evidence,  on  account 
of  which,  and  of  the  conduct  of  the 
plaintiff  not  being  satisfactory,  the  Vice 
Chancellor  refused  to  give  him  his  costs.  ■ 

The  facts,  which  are  very  fully  stated  in 
the  judgment,  were,  that  in  1848  James 
Wickham,  Charles  Bailey  and  Robert 
Jcssett  carried  on  the  business  of  bankers 
in  partnership,  at  Winchester,  under  the 
firm  of  '*  The  Winchester  and  Hampshire 
Bank.*'  On  the  retirement  of  Mr.  Jesaett, 
in  February  1850,  Mr.  Robert  Rawlins,  a 
retired  solicitor,  living  at  Whitchurch,  near 
Winchester,  became  a  partner  with  Mr. 
Wickham  and  Mr.  Bailey  for  2,500/.,  that 
being  the  sum  in  which  the  old  firm  were 
indebted  to  him  for  money  advanced.  The 
partnership  of  Wickham,  Bailey  and  Raw- 
lins commenced  on  the  Ist  of  March  1850, 
under  a  deed  of  partnership  of  that  date. 
During  the  progress  of  the  negotiation, 
or  at  the  execution  of  the  deed,  or  at  both 
times,  a  statement  in  writing  was  produced  to 
Mr.  Rawlins  by  Mr. Wickham,  having  been 
made  out  by  Mr.  Bailey,  shewing  that  the 
balances  due  to  the  customers  of  the  bank 
were  11,000/..  but  it  subsequently  turned 
out  that  the  sum  was  26,000/.,  though 
Mr.  Wickham  was  wholly  ignorant  of  the 
fact.     The  partnership  continued  for  four 
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yearsy  when,  the  hufiness-heing  sold  to  the 
Hampshire  Banking  Company,  the  fraud 
was  discovered,  and  great  deficiencies  were 
iband  in  the  books,  caused   by  the  mis- 
condact  of  Gattrell,  a  confidential  clerk  in 
the  bank.  Mr.  Rawlins  brought  an  action 
against  Mr.  Wickham  and  Mr.  Bailey,  but 
before  declaration  Mr.  Wickham  died,  and 
the    action    was   continued  against    Mr. 
Bailey,  and  a  verdict  returned  in  favour  of 
the  plaintiff,  with  such  damages  as  should 
be  assessed  by  an  arbitrator.     After  the 
verdict  Mr.  Bailey  became  insolvent,  and 
thereupon  Mr.  Rawlins  filed  the  present 
bill,  seeking  to  set  aside  the  partnership 
contract ;  to  have  the  deed  of  partnership 
delivered   up   to  be  cancelled  ;    that  the 
defendants,  the  executors  of  the  will  of 
Wickham,  might  be  ordered  to  pay  back 
the  2,500/.  paid  by  Mr.  Rawlins  for  his 
^sre  in  the  business,  with  interest ;  that 
the  defendants  might  be  decreed  to  execute 
to  Mr.  Rawlins  an  indemnity  against  all 
outstanding  debts  and  liabilities  which  he 
had  or  might  become  subject  to  and  liable 
to  |)ay  in  respect  of  the  dealings  and  trans- 
tctions  of  the  partnership ;  for  accounts, 
nd  particularly  of  what  Mr.  Rawlins  had 
bad  in  respect  of  such  dealings  and  trans- 
itions, and  for  repayment  of  the  same, 
ind  payment  of  the  costs  of  the  suit  by  the 
defendants. 

The  Vice  Chancellor  made  a  decree  in 
faroor  of  the  plaintiff  (1)  ;  and  the  execu- 

(1)  The  jndf^eot  of  the  Vice  Chancellor,  pro- 
BOBDced  on  the  4th  of  May  1858,  was  as  follows: — 

"This  cajie  is  unfortunately  too  clear.  No  con- 
^  of  partnership,  whether  made  between  two  or 
>)«e  individuals,  where  one  of  them  enters  into  it 

rthe  faith   of  false  representations,  can    be 
ed  to  stand.     It  has  been  urged,  on  behalf  of 
^Ute  James  Wickham,  that,  in  cases  of  the  kind 
te  vbich  I  have  just  alluded,  all  that  a  Court  of 
t^trity  ean  do  is  to  compel  the  person  proved  to 
uTe  been  guilty  of  making  a  false  representation 
to  make  such  representation  good.     Such,  however, 
tt  oot  the  doctrine  of  this  Court,  when  dealing  with 
^oestions  of  partnership.    In  this  case  the  plaintiff, 
*lb  was  desirous  of  entering  into  a  banking  co- 
ptrtoership  with  the  late  Mr.  James  Wickham  and 
tiK  defendant  Bailey,  was  presented  with  a  statement 
of  the  affiurs  of  the  then  existing  firm,  from  which 
i^  was  led  to  believe  that  the  amount  due  from  such 
firm  to  its  customers  was  11,000/.  only.     It  has 
htea  established  in  evidence  that  the  amount  so 
dse,  at  that  Tery  time,  was  not  less  than  26,000/. 
The  two  material  topics  of  defence  which  have  been 
iasisted  upon  are  these : — First,  it  has  been  urged 
that  the  means  of  Terifying   the  representations 


tors  appealed.  Mr.  Bailey  did  not  appear, 
either  at  the  original  hearing  or  on  the 
appeal. 

The  chief  points  made  for  the  defence 
are  carefully  examined  in  the  judgment. 

which  were  unquestionably  made  to  him,  were  open 
to  the  plaintiff.  But  that  is  no  defence  against  a 
charge  of  misrepresentation.  It  frequently  happens 
that  the  means  of  ascertaining  the  truth,  in  cases  of 
this  nature,  are  within  the  power  of  the  complain- 
ant, but  it  has  never  been  held,  that  in  order  to 
entitle  him  to  rescind  his  contract,  he  is  bound  to 
shew  that  he  has  resorted  to  all  the  means  of  infor- 
mation within  his  power.  The  very  motive  of  the 
misrepresentation  is  to  check  inquiries  of  this 
nature.  The  contest  upon  this  point  is  one  which 
scarcely  requires  the  assistance  of  authority  ;  but  I 
may  refer  to  a  case,  before  Sir  John  Leach,  Mad- 
deford  v.  Auitwick  (1),  in  which  one  partner  agreed 
to  purchase  his  co-partner*s  share  in  their  joint 
business  for  a  sum  which  he  knew,  from  the  ac- 
counta  in  his  possession,  was  an  inadequate  con- 
sideration. There  the  contract  was  set  aside; 
although  the  misrepresentation  might  readily 
have  been  detected  by  the  partner  to  whom  it 
was  made.  The  second  topic  of  defence  to  the 
prayer  of  the  bill,  which  seeks  an  entire  dissolution 
of  partnership  as  to  the  three  partners,  is,  that  Mr. 
James  Wickham  was  himself  deceived  in  the  mat- 
ter. Then,  who  made  the  false  representation  7 
The  defendant  Bailey?  But  when  Mr.  Wickham 
and  Mr.  Bailey  were  about  to  enter  into  partnership 
with  the  plaintifi^  Rawlins,  if  Mr. Wickham  thought 
fit  to  intrust  Mr.  Bailey  to  represent  to  the  in-coming 
partner  the  actual  state  of  affairs,  and  if,  in  conse- 
quence of  the  representations  so  made,  the  partner- 
ship formed  upon  the  strength  of  those  representa- 
tions is  to  be  dissolved,  so  far  as  regards  Mr. 
Bailey,  the  whole  contract  is  at  an  end.  However, 
it  is  of  no  consequence  whether  the  guilty  founda- 
tion of  this  contract  lay  with  Mr.  Bailey  or  Mr. 
Wickham,  or,  as  has  been  alleged,  with  a  person 
who  was  the  clerk  of  both.  The  principles  of  equity 
make  it  necessary  that  I  should  declare  that  both 
Mr.  Bailey  and  Mr.  Wickham  are  answerable  for 
the  effects  of  the  falsehood,  and  that  the  contract  in 
question  cannot  stand.  All  that  has  been  urged, 
therefore,  with  reference  to  the  honesty  and  bona 
fides  of  the  late  Mr.  Wickham,  is  clearly  beside  the 
question.  The  other  matters  which  have  been  dis- 
cussed appear  to  me  to  have  reference  rather  to  the 
question  of  costs  than  to  the  actual  measure  of 
relief  to  which  the  plaintiff  must  be  held  entitled. 
It  has  been  insisted,  as  an  answer  to  the  whole 
relief  prayed  by  the  bill,  that  the  plaintiff,  Mr. 
Rawlins,  almost  forced  himself  into  the  partnership 
which  he  is  now  so  anxious  to  disclaim.  One  of 
his  letters  has  been  referred  to,  in  which  he  states 
to  the  effect  that  '  unless  he  is  allowed  to  step  in 
quickly,  the  bank  must  fall.^  There  can  be  no 
doubt  but  that  the  plaintiff  was  aware  of  the  diffi- 
culties with  which  the  partners  were  contending; 
but  this  knowledge,  although  it  may  be  a  very  suf- 
ficient ground  for  imputing  rashness  to  the  plaintiff, 

(I)  1  Sim.  89. 
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Mr.  Malins,  Mr.  Collier  and  Mr,  /• 
Hinde  Palmer,  for  the  plaintiff,  appeared 
in  support  of  the  decree,  and  cited-— 

Sadler  v.  Lee^  6  Beav.  324;  s.  c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  407. 
Marsh  v.  Keating,  2  CI.  &  F.  250. 
Evans  v.  Bieknell,  6  Ves.  1 74. 
Burrowes  v.  Lockf  10  Ihid.  470. 
Blair  v.  Bromley,  2  Phil.  854;  s.c.  16 

Law  J.  Rep.  (n.b.)  Chanc.  495. 
Hern  v.  Nichols,   1  Salk.  289. 
fVriffht  V.  Crookes,  1  Sc.  N.R.  685. 
Tay/or  V.  Green,  8  Car.  &  P.  816. 
Fuller Y.  Wilson,  8  Q.fi.  Rep.  58;  s.c. 

11  Law  J.  Rep.  (n.s.)  Q.B.  251. 
Maedowall  v.  Fraser,  1  Dougl.  260. 
Schneider  v.  Heathy  8  Camp.  506. 
Pulsfordr. Richards,  17  Beav.  87;  s.c. 

22  Law  J.  Rep.  (n.s.)  Chanc.  559. 
Partridge  v.   Usborne,  5   Russ.  195 ; 

8.  c.  7  Law  J.  Rep.  Chanc.  49. 
Reynell  v.  Sprye,  1  De  Gex,  M.  &  G. 

660;  8.  c.  21   Law  J.  Rep.  (n.s.) 

Chanc.  688. 
Pawson  V.  Watson,  Cowp.  785. 
Maddeford  v.  Austwick,  1  Sim.  89. 
Harris  y.  Kemhle,  1  Sim.  Ill;  8.  c.  2 

Dow  &   CI.  468;    s.c.  5  Law  J. 

Rep.  Chanc.  131. 
Sugden*s  Concise  View,  178. 

Mr.  Bacon  and  Mr.  G.  L.  RusselU  for 
the  defendants,  the  executorsof  Mr.  Wick- 
ham. 

The  counsel  for  the  plaintiff  disclaimed 
any  intention  of  imputing  personal  fraud 
or  deception  to  the  late  Mr.  "Wickham, 

is  no  excuse  for  a  misrepresentation,  the  effect  of 
which  was  to  make  a  confessedly  had  state  of  things 
look  better  than  it  really  ought.  Still,  howerer,  it 
ii  a  point  which  will  weigh  with  the  Court  when 
dealing  with  the  question  of  costs ;  and  there  are  in 
this  case  other  circumstances  which  are  not  favour- 
able  to  the  plaintiff  in  this  respect.  His  case  has 
been  greatly  orerstated  in  the  bill.  This  is  not  an 
unusual  circumstance  where  relief  is  sought  upon 
the  ground  of  alleged  fraud;  but  it  is  a  highly  in- 
judicious course.  The  parts  of  the  bill  in  which 
these  erroneous  statements  occur  are  many  in 
number.  There  is  an  allegation  to  the  effect  that 
the  plaintiff  entered  upon  the  partnership  almost 
reluctantly,  that  he  did  so  solely  at  the  inducement 
and  persuasion  of  Messrs.  Wickham  and  Bailey. 
Now,  it  is  perfectly  clear  upon  the  evidence,  that 
the  plaintiff  was  more  anxious  himself  to  plungre 
into  this  ruinous  concern  than  those  gentlemen 
were  to  receive  him.  Nor  must  it  be  forgotten  that 
after  the  plaintiff  had  entered  upon  the  partnership, 


and  Lord  Justice  Knight  Bmce  also  de- 
clared that  what  was  by  the  technical  rules 
of  the  court  denominated  fraud  was  alone 
laid  to  his  charge,  he  being  as  much  de- 
ceived as  to  the  state  of  the  bank  as  was 
the  plaintiff.  His  Lordship  also  observed 
that  the  counsel  for  Mr.  Wickham's  ex- 
ecutors might  take  for  granted  that  nothing 
like  personal  fraud  or  dishonesty  was  im- 
puted to  that  gentleman.  The  imputations 
of  fraud  were  doubtless  of  far  greater  im- 
portance to  the  Wickham  family  than  any 
amount  of  property  involved  in  the  dis- 
pute. 

Dec.  16.*^LoRD  Justice  Knight  Bruce* 
•^This  is  a  suit  for  enforcement  of  a  fami- 
liar principle,  in  a  state  of  circumstances 
not  by  any  means  of  an  ordinary  kind. 
Its  object  is  to  relieve  the  plaintiff  from 
the  effects  of  a  contract  for  partnership, 
into  which  it  is  his  case  that  he  was  led  by 
material  and  important  misrepresentations 
relating  to  the  subject-matter  of  the  con- 
tract, which  were  made  on  the  part  of  those 
with  whom  the  contract  was  entered  Into. 
The  facts  are  these.  The  plaintiff,  who 
had  been  a  member  of  the  legal  profession^ 
which  he  had  quitted,  was  living  as  a  coun- 
try gentleman  not  far  from  the  city  of 
Winchester.  In  that  city  a  bank  had  been 
established  for  many  years,  being  consi- 
dered a  respectable  establishment ;  it  had 
acquired  considerable  provincial  celebrity, 
and  was  reported  to  have  enriched  more 
than  one  of  those  who  had  been  partners 
in  it.  In  the  year  1848  the  partnership 
consisted  of  three  gentlemen  :  Mr.  Jessett, 
who  appeared  not  to  have  been  an  active 
partner  ;  Mr.  Wickham,  also  not  an  active 
partner,  who  seemed,  as  far  as  the  Court 
knows,  not  to  have  been  of  any  profession, 
but  to  have  been  simply  a  country  gentle- 
knowing,  as  he  did,  that,  owing  to  the  state  of  the 
country  in  1848,  the  concern  was  not  in  so  flourish- 
ing a  condition  as  it  had  been,  and  after  discover- 
ing that  it  was,  in  fact,  in  a  state  of  extreme  eoibar- 
rassment,  he,  nevertheless,  went  on  with  it  for 
between  three  and  four  years,  without  ever  once 
complaining  of  the  misrepresentation  which  had 
been  made  to  him.  Looking  at  the  whole  conduct 
of  the  plaintiff,  and  at  the  sort  of  allegations  which 
have  been  inserted  in  bis  bill,  the  Court,  althoagh 
it  must  set  aside  the  contract  into  which  he  baa 
entered,  cannot  allow  him  his  costs.  The  decree 
will  be  substantially  according  to  the  first  five 
paragraphs  of  his  prayer." 
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andy  in  the  third  place,  Mr.  Bailey, 
who,  in  addition  to  heing  a  banker,  was  a 
practising  solicitor  in  the  city,  officially 
connected  with  the  corporation,  and  there- 
fore apparently  having  the  confidence  of 
the  corporation  and  others.     Mr.  Rawlins, 
the  plaintifi^  appears  to  have  heen  on  terms 
of  intimacy  with  Mr.  Bailey  and  Mr.  Wick- 
ham,  and  had  lent  them  a  considerable  sum 
of  money,  exceeding  2,500/.     Mr.  Jessett 
dioaght  at  that  time  of  retiring  from  the 
partnership,  and  it  occurred  either  to  Raw- 
lins himself  or  to  Bailey  and  Wickham  in 
the  first  instance,  that  it  might  be  desirable 
for  Rawlins  to  enter  into  the  bank  in  the 
place  of  Jessett.     Rawlins  thought  well  of 
the  proposal,  whether  originally  proceeding 
from  himaelf  or  not ;  and  the  better,  possi- 
hly,  because  he  had  a  family,  and  one  of 
his  sons  might  be  adyantageously  intro- 
daeed  into  the  concern.     Accordingly,  the 
mbject  became  one  of  much  discussion  and 
Mgotiation   between   Rawlins,   Wickham 
tad  Bafley — a  very  protracted  negotiation 
—protracted  partly  through  the  difficulty 
of  smmging  the  terms  of  Jessett's  retire^ 
meat.    Ultimately  the  terms  were  settled, 
nd  in  the  early  part  of  1850  the  new  part- 
senhip  was  fontaed,  and  the  plaintiff  was 
iatrodnced  in  the  place  of  Jessett  to  one- 
diitd  share  of  the  business  and  assets— not 
gntis,  but  under  the   arrangement  that 
2,500/.  should  be  taken  out  of  the  debt 
vldeh  Wickham  and  Bailey  owed  him.  The 
tnotscdon  was  completed  in  the  early  part 
of  1850,  and  the  deed  of  partnership  was 
i^d.     The  partnership  was  to  continue 
in  twenty-one   years,  but   to  be   deter- 
nunable  upon  twelve  months'  notice  on  the 
put  of  any  one  of  them.     It  continued 
for  gome  years,  under,  however,  great  and 
graving  dissatisfaction  on  the  part  of  Raw- 
fiu,  the  new  banker.     He   complained, 
tkoagh  in  a  friendly  manner ;  and  in  the 
ttd  the  other  members  of  the  firm  became 
tlto  tired.  An  arrangement  was  then  made 
for  parting  with  the  business  to  a  joint- 
ttock  company.     The   arrangement   was 
completed  in  1854,  rather  more  than  four 
jesrs  after  the  commencement  of  the  part- 
nership.    Almost  simultaneously  with  the 
completion  of  this  arrangement,  died  sud- 
denly the   sole  or  principal  clerk  of  the 
bank,  who  had  been  trusted  exclusively, 
and  considered  most  respectable,  and  al- 


most entirely  conducted  the  business. 
Upon  his  death,  the  amount  of  money  dis- 
covered in  his  house  created  surprise  and 
suspicion.  Hence  arose  an  investigation, 
and  it  was  discovered  that  frauds,  extensive 
in  their  nature,  had  been  committed  by 
this  confidential  clerk,  who  for  a  series  of 
years  had  been  thus  intrusted,  and  that  the 
state  of  the  business  was  very  serious  and 
bad,  causing  great  loss  to  the  partners. 
This  led  to  a  suspicion,  even  if  it  had  not 
been  previously  entertained  on  the  part  of 
the  plaintiff,  as  to  the  manner  in  which  (to 
borrow  a  phrase  of  bankers)  he  had  been 
"arranged"  in  the  matter.  He  made  in- 
quiries, he  consulted  the  books,  and  the 
evidence  appeared  conclusive  that  he  had 
been  (to  use  a  coarse  expression)  cheated 
into  becoming  a  partner.  This  led  to  the 
present  suit.  The  plaintiff  stated  that  the 
affairs  and  state  of  the  business  were  grossly 
misrepresented  by  Wickham  and  Bailey, 
and  he  has,  in  my  opinion,  clearly  estab- 
lished that  gross  misrepresentations  were 
made,  which  must  be  ascribed  to  both. 
Upon  the  negotiation  a  paper  had  been  pro- 
duced containing  a  statement  of  the  debts 
and  credits  of  the  firm,  and,  amongst  other 
things,  the  amount  due  to  customers,  which 
was  stated,  not  in  detail,  but  in  the  aggre- 
gate, as  about  11,000/.  The  real  amount 
exceeded  that  by  many  thousand  pounds-— 
a  fact  which  appeared  upon  the  books ;  and 
if  they  had  been  examined  by  any  person 
ordinarily  competent,  the  fraud  would  have 
been  at  once  discovered.  On  the  question, 
whether  fraud  has  been  practised,  it  is  not 
necessary  to  go  any  further  ;  it  may  have 
been  that  this  was  not  the  only  misrepre- 
sentation, but  it  is  enough  to  say  that  this 
is  distinctly  proved.  Is  there  any  excuse, 
any  apology  for  this  ?  For  Bailey,  there 
is  none.  As  a  professional  man,  personally 
attending  the  bank  and  personally  managing 
its  affairs,  I  say,  in  the  most  pointed  man- 
ner, that  it  was  his  duty  to  know  what  the 
books  contained.  Beyond  a  doubt,  he  was 
a  party  to  the  gross  misrepresentations. 
On  the  other  hand,  Wickham  was  an  inac- 
tive partner ;  he  did  not  interfere  with  the 
customers,  attended  only  occasionally  at 
the  bank,  not  meddling  with  the  books, 
and  knowing  nothing  of  them— but  still  a 
partner,  and  not  a  sleeping  partner,  who 
had  a  right  to  examine  the  books  and  to 
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make  himself  acquainted  with  the  whole 
state  of  the  business;  and,  as  between  him- 
self and  a  partner  newly  introduced,  it  was 
his  duty  to  be  so  acquainted.  What  did  he 
do?  Whether  with  acquaintance  or  lack  of 
acquaintance  with  the  affairs,  it  is  proved 
that  he  joined  with  Bailey  in  the  misre- 
presentations in  producing  the  statement 
of  accounts  alluded  to,  and  alleging  it  to 
be  an  accurate  account  of  the  position  of 
the  bank.  He  ought  not  to  have  asserted 
what  he  did  not  know  to  be  true.  If  he 
did  not  know,  it  was  his  duty  to  say — *'I,t 
may  be  correct  or  not.  I  have  a  good 
opinion  of  Mr.  Bailey  and  Gattrell.  I  do 
not  know  the  facts ;  you  must  ascertain 
for  yourself."  He  did  not  say  so  ;  he 
joined  in  the  assertion,  that  the  falsehood 
was  truth  ;  and  in  the  position  in  which 
he  stood  towards  the  plaintiff,  I  am  clearly 
of  opinion  that  he  was  as  much  personally 
liable  as  if  he  had  personally  known  the 
falsehood  of  what  he  asserted.  It  has  been 
plausibly  urged,  that  even  if  Wickham 
had  spoken  as  he  ought  to  have  done,  the 
plaintiff  would  still  have  acted  as  he  did, 
having  confidence  in  Bailey.  But  this  is 
only  conjecture,  and  the  Court  cannot 
speculate  on  what  did  not  happen.  There 
is  therefore  a  joint  assertion  for  every  pur- 
pose of  the  suit — though  I  do  not  say  for 
every  moral  purpose — and  not  as  impli- 
cating Wickham  in  any  delinquency  be- 
yond that  which  arises  from  neglect  of 
his  business  and  omitting  to  state  what 
he  ought  to  have  done  as  to  his  know- 
ledge of  the  real  condition  of  the  bank.  He 
became,  therefore,  answerable  for  the 
misrepresentation,  and  the  contract  was 
vitiated.  If,  therefore,  the  plaintiff  had 
discovered  the  fraud  earlier  and  complained 
earlier,  there  would  have  been  no  question 
at  to  the  result.  But  it  is  said  that  during 
all  the  four  years  that  the  partnership  lasted 
Rawlins  might  have  inspected  the  books. 
I  am  not  satisfied  that  difficulties  would 
not  have  been  thrown  in  his  way — I  am 
not  satisfied  that  Bailey  would  not  have 
objected ;  but  he  did  not  do  this — and  I 
must  conclude  that  he  not  only  entered 
into  the  firm  without  examining  the  books, 
but  that  he  voluntarily  continued  in  the 
same  state  of  ignorance  during  the  whole 
time  till  the  business  was  sold.  There 
are  many  persons  to  whom  the  plaintiff 


would  not  have  been  allowed  to  say  that 
he  was  ignorant  of  the  contents  of  the 
books — to  whom  the  utterance  of  such 
an  excuse  would  have  been  a  vain  thing. 
There  are  many  persons  with  respect  to 
whom  it  was  the  plaintiff's  duty  to 
know  the  contents,  as  much  aa  it  had 
been  Wickham's  duty  to  know  them  at 
the  commencement  of  the  partnership,  but 
was  it  as  much  his  duty  as  between  him- 
self and  Wickham  and  Bailey  ?  I  think 
not.  The  plaintiff  was  entitled  to  believe 
in  the  accuracy  of  the  statement  made  to 
him  without  opening  one  of  the  books 
before  the  partnership,  and  he  was  entitled 
to  continue  in  that  belief  until  there  was 
suspicion  on  his  part  or  complaint  on  the 
part  of  one  of  his  partners.  But  no  com- 
plaint was  ever  made  against  him  for  not 
entering  into  the  affairs,  taking  part  in 
the  business,  or  examining  the  books*  Oa 
the  contrary,  he  had  reason  to  believe  that 
any  inspection  of  the  books  or  interference 
with  the  business  would  have  been  dis- 
agreeable, and  have  given  offence.  It 
cannot  be  said  that  he  committed  any 
breach  of  duty — and  it  cannot  be  said  that 
if  it  had  been,  the  other  partners  could 
not  have  remonstrated.  It  is  true  that 
he  was  early  dissatisfied  with  the  state  of 
the  affairs,  but  it  was  in  no  unfriendly 
spirit,  and  I  must  hold  that  from  the  com- 
mencement of  the  partnership  until  the 
death  of  the  dishonest  and  wicked  clerk, 
who  was  instrumental  in  causing  so  much 
misery  to  all  parties — he  was  entitled  to 
say  that  he  was  in  complete  ignorance  that 
he  had  been  deceived.  Strange,  therefore, 
as  it  may  seem  till  unexplained,  when  ex- 
plained the  plaintiff's  case  has  not  been 
destroyed,  nor  even  made  worse  by  the 
extraordinary  silence  of  four  years.  I  am 
convinced  that  the  Vice  Chancellor  has 
taken  a  correct  view,  and  that  the  plaintiff 
is  entitled  to  stand  in  the  same  position  as 
at  the  commencement  of  the  partnership. 
If  by  any  acts  of  the  plaintiff  he  has  in 
any  way  prejudiced  or  damaged  the  busi- 
ness, there  may  be  grounds  for  compen- 
sation, and  in  that  case  the  Court  might 
have  granted  an  inquiry.  But  there  is  no 
such  suggestion — there  is  no  probability 
that  he  did  mischief  or  harm  of  any  kind. 
It  has  been  ably  argued  that  justice  might 
he  done  by  only  charging  the  defendants 
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with  the  difference  Between  the  roisrepre- 
lentatioa  made   and    the  actual  state  of 
things.     But  the  plaintiff  has  a  right  to 
elect,  and  to  say  that  the  misrepresentation 
Titiated  the  whole  contract.  Another  pecu- 
liarity in  this  very  singular  case  is,  that 
an  action  in  respect  of  this  misrepresen- 
tation has  been  brought  by  the  plaintiff 
against  Wickham,  while  he  was  living,  and 
Bailey.  Before  declaration,  Wickham  died, 
and  the  action  was  continued  against  Bailey 
alone;  a  verdict  was  obtained  by  the  plain- 
tiff and  the  damages  referred  to  arbitration, 
and  the  award  has  settled  the  amount  at 
several  thousand  pounds ;  but  this  is  not 
sufficient  to  make  good  all  that  the  plain- 
tiff claims  to  be  entitled  to,  or  all  the  loss 
siutained  by  him,  as  he  alleges.     It  seems 
tome  that  this  judgment,  not  being  against 
Wickham,  did  not  take  away  the  plaintiff's 
li^^t  against  his  representatives.     But  if 
injthing  is  recovered  upon  the  judgment 
igainst  Bailey,  it  must  be  accounted  for 
ID  this  suit,  the  amount  so  recovered  being 
iirtt  liable  to  the  payment  of  the  plaintiff's 
eoits  at  law.  The  decree  is  not  so  worded 
II  to  provide  for  this,  and  it  is  probable 
Aat  die  attention  of  the  Vice  Chancellor 
ni  not  directed  to  this  point.     Substan- 
tially the  decree  is  correct.    It  is  said  that 
the  decree,  having  proceeded  on  the  prin- 
ciples on  which  it  is  grounded,  should  have 
given  costs  against  the  estate  of  Wickham. 
But  I  am  not  disposed  to  disturb  the  decree 
in  this  respect.     The  statements  of  the 
plaintiff  in  his  bill  are  too  strong — stronger 
than  the   evidence  warranted.      On  that 
ground  I  am    not    disposed  to    give  the 
plaintiff  the  costs  of  the  appeal  ;    but  I 
tiiink  that  justice  will  be  done  by  giving 
Un  the  deposit. 

Lord  Justice  Turner.  —  This  is  an 
ippesl  from  a  decree  by  which  the  Vice 
Chancellor  has  set  aside  a  purchase  made 
hj  Mr.  Rawlins,  and  directed  accounts 
lad  inquiries,  the  result  of  which  will  be 
to  place  Rawlins,  as  against  the  estate  of 
Wickham,  in  the  same  position  as  if  he 
had  never  formed  the  partnership.  I  can- 
oot  but  feel  regret  at  the  conclusion  at 
which  I  am  compelled  to  arrive,  a  conclu- 
aon  agreeing  with  that  of  the  Vice  Chan- 
cellor and  my  learned  Brother.  But  I 
thmk  it  is  right  and  just  in  the  first  place 
to  Mr.  Wickham,  to  state  that  I  do  not 
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believe  that  there  was  any  moral  fraud  on 
his  part.  However,  his  case  cannot  be  put 
higher  than  this,  that  he  knew  nothing  of 
the  state  of  the  bank,  or  of  the  debts  due 
from  it,  at  the  time  of  the  negotiation.  But, 
unfortunately,  though  knowing  nothing, 
he  during  that  period  placed  in  the  hands 
of  the  plaintiff  a  statement,  professing  to 
be  the  half-yearly  account,  shewing  that 
the  debts  due  from  the  bank  to  its  cus- 
tomers amounted  to  no  more  than  1 1,000/., 
and  yet  it  incontestably  appeared  that 
such  debts  in  truth  exceeded  26,000/. 
The  delivery  of  this  account  by  Wickham 
to  the  plaintiff  cannot  be  considered  in 
any  other  light  than  as  a  representation  by 
Wickham  to  the  plaintiff,  that  the  concern 
was  a  debtor  to  the  customers  to  the 
amount  of  11,000/.  only,  when  in  truth 
it  was  so  to  the  amount  of  26,000/.  It 
was  at  least  a  representation  by  Wickham 
of  a  fact  of  which  he  knew  nothing  what- 
ever, whether  it  was  true  or  not ;  that  the 
representation  must  have  formed  a  mate- 
rial inducement  to  the  plaintiff  in  the  con- 
sideration of  the  matter  of  the  purchase, 
cannot  be  doubted.  It  turns  out  that  this 
representation  was  false.  I  repeat,  that 
there  was  no  moral  fraud  ;  Wickham  does 
not  appear  to  have  known  that  the  account 
was  inaccurate  ;  but  the  representation 
being  untrue,  there  is  legal  fraud,  and  the 
consequence  is  that  his  estate  must  answer 
for  it.  It  is  not  necessary  to  enter  into 
the  principles  governing  such  cases  ;  upon 
them  there  has  been  no  dispute  at  the  bar, 
and  the  present  case  plainly  falls  within 
them.  If,  on  the  treaty  for  a  purchase, 
one  party  makes  a  representation,  surely 
he  cannot  be  afterwards  heard  to  say  that 
he  knew  nothing  about  the  matter;  and 
still  more  surely  he  cannot  be  allowed  to 
retain  any  benefit  which  he  might  have 
acquired  from  the  representation  which  he 
has  made.  It  is  necessary  to  say  this 
much,  for  it  would  be  most  dangerous  to 
allow  any  doubt  of  this  doctrine ;  the 
opposite  principle  would  be  opening  a 
door  by  which  to  escape  from  every  case 
of  misrepresentation  as  to  credit.  Mr. 
George  Russell,  who  has  argued  the  case 
for  the  defendants  with  much  earnestness 
and  great  ability,  contended  that  the  mis- 
representation complained  of  as  to  the 
amount  of  the  debt  formed  no  part  of  the 
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basis  of  the  contract,  and  that  the  plaintiff's 
assertion  that  the  account  was  produced 
at  the  time  of  the  meeting  for  the  execu- 
tion of  the  deed  could  not  be  relied  on.  I 
feel  sure  that  if  the  account  was  not  pro- 
duced at  the  time  of  the  execution  of  the 
deed,  it  certainly  was  produced  in  the 
course  of  the  treaty ;  it  was  an  element  in 
the  consideration,  and  formed  part  of  the 
inducement ;  for  what  other  purpose  could 
it  have  been  produced  but  to  enable  the 
plaintiff  to  determine  whether  he  would  or 
not  join  the  firm  ?  It  has  been  argued  for 
the  defendants  on  the  proofs  before  the 
Court,  that  the  plaintiff  did  not  rely  on 
the  statement,  and  that  he  would  have 
joined  whether  the  bank  was  solvent  or 
insolvent ;  And  it  has  been  also  well  put 
by  the  defendants'  counsel  that  the  plain- 
tiff could  not  have  relied  on  the  statements 
of  Wickham,  because  he  well  knew  that 
Wickham  took  no  active  part  in  the  bank. 
But  without  saying  that  there  can  be  no 
case  where  a  person  who  has  made  a  mis- 
representation may  now  be  allowed  to  say 
that  the  other  party  did  not  rely  upon  it, 
the  evidence  in  the  present  instance  falls 
very  far  short  of  what  would  be  required 
in  such  a  case ;  and,  moreover,  it  is  met 
by  the  plaintiff  with  a  distinct  assertion 
that  the  statement  was  relied  on,  and  that 
it  was  upon  the  faith  of  it  that  he  entered 
into  the  partnership.  I  think  that  the 
argument  that  the  plaintiff  would  have 
joined  in  any  case,  is  untenable ;  if  the 
plaintiff  had  known  the  true  circumstances 
he  would  have  been  able  to  exercise  his 
judgment,  and  it  is  impossible  for  the  Court 
to  say  from  what  was  done  what  he  would 
have  done  if  the  misrepresentation  had 
been  detected.  The  argument  arising 
from  the  fact  that  Wickham  had  token  no 
part  in  the  bank  has  more  weight ;  but 
still  I  am  satisfied,  on  consideration,  that 
the  Court  cannot  rely  on  it.  It  does  not 
lie  in  Wickham 's  mouth,  or  in  that  of  his 
representotives,  to  say  that  he  had  no 
means  of  knowing  things  of  which  he 
asserted  the  truth.  Another  argument 
urged  by  Mr.  George  Russell  related  to 
the  time  which  elapsed  since  the  execution 
of  the  articles  and  the  means  of  knowledge 
which  the  plaintiff  had  since  the  com- 
mencement of  the  partnership.  It  was  not 
said  that  the  plaintiff  had   actually  dis- 


covered the  fraud,  but  that  be  had  the 
means  of  detecting  it,  and  might  and 
ought  to  have  done  so  before  the  sale  to 
the  Hampshire  Bank  ;  and  the  case  of  all 
parties  was,  that  it  was  not  detected  until 
then.  This  argument,  it  should  be  ob- 
served, does  not  proceed  on  the  ground  of 
acquiescence ;  to  an  argument  so  put  a 
sufficient  answer  would  be  that  the  party 
had  no  knowledge  of  his  right  to  claim ; 
and  so  far  as  the  argument  rested  upon 
the  plaintiff's  means  of  knowledge*  the 
evidence  proves  that  in  the  first  place 
there  was  no  examination  of  the  books  by 
the  plaintiff ;  and  if  the  argument  could 
have  been  put  higher,  the  case  of  HarrtM 
V.  Kemble  forms  an  answer  to  it.  That 
case  was  for  a  specific  performance  of  an 
agreement  for  a  lease  of  Covent  Garden 
Theatre.  The  rent  had  been  calculated 
on  a  stotement  of  profits  of  the  theatre  for 
several  preceding  years ;  and  on  this  ground 
it  was  contended  that  there  ought  to  be  no 
specific  performance  of  the  agreement.  Sir 
John  Leach  decreed  specific  performance, 
and  the  case  was  brought  by  appeal  before 
Lord  Lyndhursty  and  afterwards  before  the 
House  of  Lords.  In  the  report  of  the 
appeal  in  the  House  of  Lords  (2)  Lord 
Lyndhurst's  judgment  in  the  Court  of 
Chancery  is  reported.  He  there  said  (at 
p.  471) :  '*  Misrepresentotions  are  charged 
to  have  been  made  with  respect  to  the  pro- 
fits of  the  theatre  in  the  two  seasons  1 819 — 
20,  and  1820 — 21.  It  is  said  on  the  other 
side,  that  Mr.  Harrison,  or  the  parties,  bad 
access  to  the  books,  and  that  by  inspect- 
ing and  examining  certain  books,  they 
might  have  corrected  those  documento. 
It  appears,  from  all  the  evidence,  that  the 
books  were  kept  in  such  a  manner  as  to 
render  it  extremely  difficult,  without  be- 
stowing a  great  deid  of  time  and  attention, 
and  employing  the  skill  of  an  accountant, 
to  deduce  any  certoin  conclusion  from 
them  ;  and  it  does  not  appear  in  evidence 
whether,  if  those  documents  had  been  ex- 
amined by  the  books,  the  error  contained 
in  them  could  have  been  easily  detected ; 
but,  at  all  events,  it  was  a  representotion 
made  by  Mr.  Harris  with  a  view  to  this 
agreement,  with  a  view  to  the  fixing  of  the 
terms  of  the  rent."  Lord  Lyndhurst,  there* 

(2)  2  Dow  &  CI  463. 
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fRe,diiientedfroin  tbejudgmeiitof  Sir  John 
Leiehi  and  reversed  the  decree,  and  the 
Hoaie  of  Lords  affirmed  Lord  Lyndhurst's 
opbion,  and  refused  specific  performance. 
It  M  troe  that  ^nras  a  esse  of  specific  per- 
fbnnanee,  and  is   subject  to  all  consider- 
atioiii  affecting   such  cases  in  this  court, 
kt  what  was  said   remains  of  the  highest 
Mtfaoritj   as    to    the  detection   of  fnxxd, 
YarioQs  acts  bad   in  that  case  heen  done 
Vj  the  parties  to  alter  the  conditions  of 
tlie  lease,  and  tending  to  disahle  the  Court 
fnm  patting  the  parties  who  had  made  the 
ifieement  in  tbe  same  position  as  if  a  lease 
bid  been  granted.  That  case  is  important, 
to  shew   that    tbe    acts  must  have  heen 
itnmg  to  induce  tbe  Court  to  refuse  relief, 
ikieh  otherwise  the  plaintiff  would  have 
ken  entitled  to.    But  here  I  am  not  aware 
tint  any  acts  of  tbe  plaintiff  are  alleged  to 
kie  been  done  at  all  injurious  to  the  part- 
Boihipy  or  from  which  any  loss  can  have 
ittreed  to  tbe  partnership.     If  any  such 
bd  been  alleged  and  proved  by  the  defen- 
im%  there  can  be  no  doubt  that  the  right 
eotrse  would  ba^e  been  to  direct  inquiries ; 
bat  not  finding  any,  I  think  there  is  no 
groand  for  inquiry.  It  has  been  also  urged 
^  Mr.  George  Russell  that  the   proper 
none  would  be  to  decree  the  estate  of 
Wiekham  to  make  good  the  representations 
contained  in  the  paper  referred  to :  that  is, 
to  make  good  the  difference  between  the 
•aonnt  of  debts  as  stated  there,  and  as 
^  really  were.     But   the   Court  must 
look  to  what  are  the  true  principles  by 
v^ich  it  is  governed,  where  a  contract  has 
Wen  entered  into,  and  where  misrepresen- 
tation has  induced  the  contract. 

Tbese  principles  were  clearly  laid  down 
by  Sir  Thomas  Plumer  in  Lord  Clermont 
y-Ta^rgh  (3),  the  marginal  note  of  which 
H  tbat  the  effect  of  partial  misrepresenta- 
tion is  not  to  alter  or  modify  the  agree- 
ment ^0  ianto,  but  to  destroy  it  entirely, 
•nd  to  operate  as  a  personal  bar  to  the 
ptrty  who  has  practised  it.  That  again 
vu  a  suit  for  specific  performance,  but 
it  wu  not  so  in  Edwards  v.  M*Leay  (4). 
That  case  is  conclusive  to  shew  the  course 
of  the  Court  in  cases  of  misrepresentation. 
Nor  could  it  be  otherwise.     The  plaintiff 

(8)  I  Jac.  &  W.  112. 

(4)  Coop.  308  ;  ■•  c.  2  Swanst  287. 


here  would  perhaps  never  have  entered 
into  this  contract  but  for  the  statement, 
and  I  am  of  opinion  that  he  ought  to  have 
been  put  in  a  position  to  decide  whether 
he  would  enter  into  the  contract  or  not. 
There  can  be  no  doubt  that  the  principle 
of  the  Court  is,  that  where  a  contract  is 
founded  on  misrepresentation,  the  Court 
cannot  rectify  it,  but  must  thoroughly  set 
aside  the  whole  transaction.  Remarks 
have  been  made  as  to  the  effect  of  the 
action  at  law.  But  the  action  proceeded 
on  the  same  grounds  upon  which  the  bill 
is  founded,  namely,  fraud  and  deceit.  I 
do  not  see  how  the  fact  of  one  partner 
having  been  sued  at  law,  can  deprive  the 
plaintiff  of  the  right  to  pursue  the  estate 
of  the  deceased  partner  in  equity,  where 
alone  the  assets  can  be  administered.  The 
decree  is  in  substance  right,  but  the  alter- 
ation which  has  been  suggested  should  be 
made,  and  credit  should  be  given  for  any 
amount  which  may  be  recovered  from 
Bailey  at  law  beyond  the  costs  of  the 
action.  There  must  be  no  costs  of  the 
appeal,  but  the  deposit  will  be  paid  to 
the  plaintiff. 


KiNDERSLEY 

Nov 
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HOGARTH  V.  PHILLIPS. 


Voluntary  Post-nuptial  Settlement  «- 
Wife* a  Reversionary  Property, 

By  a  post-nuptial  settlement  the  wife*s 
reversionary  property  was  conveyed  to  trus- 
tees, to  pay  the  interest  to  the  husband 
during  their  joint  lives,  and  after  the  death 
of  either  of  them,  the  principal  to  be  in  trust 
for  the  survivor  absolutely.  Upon  the  joint 
application  of  the  husband  and  wife,  the 
Court,  upon  the  property  coming  into  pos- 
session, treated  it  as  unaffected  by  the  set- 
tlement. 

This  suit  was  instituted  for  the  admi- 
nistration of  the  estate  of  Stephen  Howell 
Phillips,  who,  by  his  will,  dated  the  3rd  of 
October  1821,  devised  and  bequeathed  his 
real  and  personal  estate  upon  certain  trusts, 
for  the  benefit  of  his  wife  for  life,  and  after 
her  death  to  be  divided  between  his  seven 
children.  The  testator  died  in  August 
1832.  Georgiana  Phillips,  who  was  one 
of  the  daughters   of  the  testator,  inter- 
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married  with  John  Rayer  Hogarth,  on  the 
24th  of  July  1832.     On  the  28th  of  Sep- 
tember 1833,  a  deed  of  arrangement  was 
executed  between  the  widow  of  the  testa- 
tor and  his  seven  children,  by  which  it 
was  declared  that  the  seven  children  of  the 
testator  were  entitled  absolutely,  after  the 
death  of  the  widow,  each  of  them  to  one- 
seventh   part   of  the   residuary  real   and 
personal  property  of  the  testator,  or  the 
monies  to  arise  therefrom.     On  the  30th 
of  November  1833  a  post-nuptial  settle- 
ment was  executed  between  Mr.  and  Mrs. 
Hogarth,  of  the  one  part,  and  H.  Phillips 
and  R.   Stert,  of  the  other  part,  which 
recited  the  will  of  the   testator  and  the 
deed  of  the  28th  of  September  1833,  and 
recited  also,  that  previously  to  the  mar- 
riage of  the  said  J.  R.  Hogarth  and  Geor- 
giana  his  wife,  it  was  agreed  that  the  por- 
tion or  share  to  which  the  said  Georgiana 
Hogarth   might    become    entitled,    upon 
the     decease     of    the     testator,    should 
be   settled   upon   the    trusts    thereinafter 
declared,  and  that  the  said  J.  R.  Hogarth 
should  secure  to  the  said  Georgiana  Ho- 
garth, in  the  event  of  her  surviving  him, 
an  annuity  of  400Z.  per  annum  during  her 
widowhood ;  and  by  the  said  indenture  it 
was  witnessed,  that  in  pursuance  of  the 
said  agreement,  and  for  carrying  the  same 
into  effect,  they  the  said  J.  R.  Hogarth 
and  Georgiana  Hogarth,  and  each  of  them, 
assigned,  transferred   and   set   over  unto 
the  said  H.  Phillips  and  A.  Stert,  their 
executors,  administrators  and  assigns,  all 
that  the  reversionary  part,  share  or  pro- 
portion of  the  said  Georgiana  Hogarth,  or 
of  the  said  J.  R.  Hogarth  in  her  right,  as 
one  of  the  children  of  the  said  Stephen 
Howell  Phillips,  deceased,  under  the  be- 
fore-mentioned will  and  deed  or  otherwise, 
of  and  in  the  said  real  and  personal  estate, 
or  the  monies  to  arise  therefrom,  with  full 
power  and  authority  for  the  said  H.  Phil- 
lips and  A.  Stert,  in  the   names  of  the 
said  J.  R.  Hogarth   and   Georgiana  Ho- 
garth, or  either  of  them,  to  sue  for,  recover, 
receive  and  give  discharges  for  the  same. 
And  it  was  thereby  declared  that  the  said 
H.  Phillips  and  A.  Stert,  their  executors, 
administrators  and  assigns,  should  stand 
and  be  possessed  of  and  interested  in  the 
said  premises  thereby  assigned,  upon  trust 
when  and  so  soon  as  the  same  or  any  part 


thereof  should  become  payable  and  be 
received,  to  lay  out  and  invest  the  same, 
with  the  consent  of  the  said  J.  R.  Hogarth 
and  Georgiana  Hogarth  in  writing,  in  man- 
ner therein  mentioned  ;  and  upon  trust, 
during  the  joint  lives  of  the  said  J.  R. 
Hogarth  and  Georgiana  Hogarth,  to  pay 
the  interest,  dividends  and  annual  produce 
of  the  said  trust  funds  unto  the  said  J.  R. 
Hogarth  and  his  assigns ;  and  from  and 
after  the  decease  of  either  of  them,  the 
said  J.  R.  and  Georgiana  Hogarth,  the 
principal  or  capital  of  the  said  trust  funds 
to  be  in  trust  for  the  survivor  of  them  and 
his  or  her  executors,  administrators  and 
assigns  absolutely. 

The  widow  of  the  testator  died  in  1857« 
and  J.  R.  Hogarth  was  one  of  the  execa- 
tors  of  her  will. 

The  residuary  property  of  the  testator 
had  been  sold  by  the  trustees  of  the  will, 
and  the  produce  thereof  had  been  paid 
into  court  under  the  administration  suit. 

The  cause  now  came  on  upon  further 
directions,  and  J.  R.  Hogarth  and  Greor- 
giana  Hogarth  claimed  that  the  settlement 
of  the  30th  of  November  1833  should  be 
treated  as  a  nullity,  and  applied  to  have 
the  share  of  the  said  Georgiana  Hogarth 
in  the  testator's  estate  paid  over  to  the 
said  J.  R.  Hogarth,  notwithstanding  that 
settlement. 

An  affidavit  had  been  made  by  J.  R« 
Hogarth,  to  the  effect  that  there  never  had 
been  any  such  agreement  as  that  recited 
in  the  post-nuptial  settlement. 

Mr,  Baily  and  Mr,  Leach  appeared  for 
the  plaintiffs. 

Mr.  Grenside,  for  J.  R.  Hogarth,  eon- 
tended  that  the  deed  of  settlement  was 
void,  as  a  voluntary  settlement,  and  that 
it  must  be  treated  as  a  nullity.  It  could 
not  be  supported  against  the  wife,  as  no 
fine  had  been  levied  by  her,  and  no  act 
done  to  bind  her.  On  the  part  of  the 
husband,  it  was  entirely  voluntary  as 
against  any  one  but  the  wife,  and  the 
wife  now  joined  in  this  application.  The 
following  cases  were  cited  :— 

Bridge  v.  Bridge,  16  Beav.  315  ;  s.  e. 

22  Law  J.  Rep.  (n.s.)  Chanc.  189. 

Warden  v.  Jones,  2  De  Gex  &  J.  76  ; 

s.c.  27  Law  J.  Rep.  (n.s.)  Chanc.  190. 

Thynne  v.  Glengall,  2  H.L.  Cas.  131. 
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Mr.  Wright^  for  the  trustees,  in  support 
of  )he  settlement,  cited— 

fVhaiman  ▼.  Gibson,  9  Sim.  196 ;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  160. 
Swttih  Y.  Garland,  2  Mer.  123. 

KiNDBESLET,  V.C.^I  uiust  hold  that 
this  deed  was  inoperative.     I  must  say,  I 
un  strongly  opposed  to  setting  it  aside  on 
the  ground  that  the  husband  desires  it, 
efen  although  the  wife  herself  desires  it. 
No  instance  has  been  adduced  of  a  hus- 
band who  had  made  a  post-nuptial  settle- 
ment of  his  wife's  reversionary  property 
on  berself,  having  on  his  own  application 
been  allowed   to   treat   it   as   a  nullity. 
Bridge  v.  Bridge  is  no  authority ;  for  all 
the  circumstances  there  were  utterly  dif- 
ferent from  those  in  the  present  case.   Still 
I  do  not  see  how  to  avoid  the  conclusion 
that  is  contended  for.    In  this  case  it  hap- 
pens that  both  husband  and  wife  ask  that 
the  deed  should  be  treated  as  a  nullity. 
It  might  be  that  the  husband  might  desire 
to  treat  it  as  a  nullity,  but  the  wife  might 
consider  it  most  for  her  benefit,  and  insist 
upon  it  that  it  should  stand.    If  that  were 
the  state  of  the  case,  I  should  be  reluctant 
to  set  aside  the  deed.     Supposing  the  hus- 
hind  had  executed  a  deed  to  himself  for 
life,  with  remainder  to  his  wife — ^such  a 
settlement  as  this  Court  would  ordinarily 
nuke — ^in  that  case  I  should  feel  extremely 
reluctant  to  treat  that    settlement  as   a 
OQllity.     But  to  put  the  case  the  other 
^y,  and  suppose  that  the  husband  were 
not  desirous  of  setting  it  aside,  because 
it  had  been  made  in  a  form  (as  in  this  case) 
▼eiy  much  to  his  own  benefit — in  a  form 
which  makes  provision  for  the  wife  only 
in  case  she   survived   the   husband,  and 
nnkes  no  provision  for  the  children.     If 
the  husband  in  that  case  were  desirous  of 
maintaining  it,  and  the  wife  insisted  on 
its  being  set  aside,  it  is  impossible  for  me 
to  say  that  such  a  settlement  of  a  wife's 
nversionary  interest  could  stand  for  a  mo- 
ment against  her.     In  that  case  it  would 
be  difficult  to  say  it  is  to  stand  against  her, 
when  it  would  not  stand  against  any  other 
person.    The  principle  must  be  carried  out 
strictly.     This  is  a  settlement  which  has 
BO  operation  against  the  wife,  as  far  as  the 
perronalty  is  concerned,  because   it  was 
reversionary  ;  nor  as  to  the  realty,  as  there 


was  no  act  on  her  part  to  bind  her.  No 
interest  passed  from  her,  and  nothing 
passed  to  the  husband ;  therefore,  un- 
doubtedly on  the  part  of  the  husband  it 
was  entirely  voluntary  as  against  any- 
body but  the  wife.  I  must  also  consider 
that  it  was  entirely  voluntary  on  the  part 
of  the  husband  ;  and  if  voluntary  he  would 
not  be  bound  by  it.  Certainly  it  is  not 
such  a  settlement  as  the  Court  should 
uphold  for  the  wife.  Therefore,  I  consider 
that  the  parties  are  entitled  to  treat  it  as 
a  nullity.  I  must  consider  this  property 
as  the  wife*8,  unaffected  by  the  settlement. 
If  it  is  to  be  paid  over  to  the  husband,  I 
must,  of  course,  have  the  consent  of  the 
wife. 


IT,V.C.> 

5.  17.      S 


Stuart,  V.C. 
Dec, 


In  re  haroreave*s 

SETTLED  ESTATES. 


Practice^-' Appointment  of  Guardian  to 
Infants^ Stat.  19  <^  20  Vict.  c.  120.— 
Regulations  of  August  8,  1857. 

Under  the  Leases  and  Settled  Estates 
Act,  19  <!;•  20  Vict.  c.  120,  the  appointment 
of  a  guardian  to  infant  petitioners  should  he 
made  after  the  petition  has  been  presented. 

Mr,  Pemberton  stated  that  the  Registrar 
had  declined,  unless  by  the  express  direc- 
tion of  the  Court,  to  draw  up  an  order, 
which  had  been  obtained  for  the  appoint- 
ment of  a  guardian  to  infant  petitioners 
under  the  above-mentioned  act,  on  the 
ground,  that  the  order  was  dated  subse- 
quently to  the  presentation  of  the  petition, 
whereas,  the  21st  Regulation  of  the  8th  of 
August  1857  required  that  the  appoint- 
ment of  a  guardian,  in  a  case  where  an 
infant  is  a  petitioner,  should  be  made 
before  the  petition  is  presented.  He  sub- 
mitted that  as  the  petition  in  this  case  was 
dated  on  the  Ist  of  August  1857,  prior  to 
the  issue  of  the  Regulations  of  the  8th  of 
August  1857,  those  Regulations  were  not 
applicable  to  the  case  ;  and  that  the  ques- 
tion whether  the  order  was  irregular  must 
depend  upon  the  construction  to  be  put 
upon  the  Leases  and  Settled  Estates  Act, 
19  &  20  Vict.  c.  120.  The  36th  section 
of  that  act  provided,  that  **all  powers  given 
by  the  act,  and  all  applications  to  the 
Court  under  the  act,  and  consents  to  such 
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applications  might  be  exercised,  made  or 
given  by  gnardians  on  behalf  of  infants.*' 
There  did  not  appear  to  have  been  any 
decision  upon  the  construction  of  the  d6th 
section ;  but  the  practice  upon  the  87th 
section,  which  related  to  the  consent  of 
married  women  to  applications  under  the 
act,  and  was  in  words  similar  to  those  of 
the  86th  section,  had  been  settled  by  the 
Lords  Justices  of  Appeal,  in  the  case  of  In 
re  Foster* 9  Settled  Estates  (1),  where  their 
Lordships  hacl  decided  that  the  examina- 
tion of  a  married  woman,  who  applies  to 
the  Court  under  the  act,  ought  to  be  taken 
after  the  petition  has  been  carried  into 
Judge's  chambers,  but  before  any  other 
step  is  taken. 

Stuart,  V.C.  said,  that  although  the 
present  case  must  be  decided  indepen« 
dently  of  the  Regulations,  it  appeared  to 
him  that  the  most  convenient  course  was 
to  have  the  guardian  appointed  after  the 
petition  was  presented,  when  there  was  some 
proceeding  actually  pending  in  the  court, 
rather  than  beforehand,  when  there  was  no 
suit  or  matter  in  which  he  could  be  ap- 
pointed ;  and  that  he  had  so  held  in  many 
cases  that  had  come  before  him  under  the 
act.  As  to  the  Regulations  of  the  8th  of 
August  1857,  he  construed  them  as  merely 
pointing  out  the  manner  in  which  the  seve- 
ral proceedings  under  the  act  might  be 
taken,  for  the  sake  of  convenience,  and  not 
as  being  absolutely  obligatory  in  every  case. 


[IN  THE  HOUSE  OF  LORDS.] 
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Devise — Limitations — Esta te  Tail. 

A  testatrix  devised  all  her  real  estate  to 
trustees  upon  trust  for  three  persons  for 
life,  with  remainder  to  their  issue  in  tail^ 
"  and  for  default  of  such  issue,  then  upon 
trust  for  the  right  heirs  of  my  grandfather. 
Sir  T.  S,  Bart.,  deceased,  by  Mary,  his 
second  wife,  also  deceased,  for  fv^r";— - 
Held,  affirming  the  decision  of  Vice  Chan^ 
cellor  Kindersley,  that  the  uUimate  limita" 

(1)  25  Law  J.  Rep.  (n.s.)  Cbanc.  836. 


tions  created  an  estate  tail  special,  and  not 
a  fee  simple^ 

The  question  in  this  case  related  to  the 
construction  of  the  ultimate  trust  declared 
in  the  wills  of  two  sisters,  named  Frances 
Ann  Langham  and  Phillis  Langham,  who, 
being  each  entitled  in  remainder,  after  the 
determination  of  certain  estates  which  have 
long  since  expired,  to  one  undivided  third 
part  of  the  estates  in  question  in  this  cause, 
by  their  wills  dated  respectively  the  same 
day  (the  12th  of  April  1827),  declared 
an  ultimate  trust  of  their  respective  third 
shares  in  the  same  language. 

Sir  Thomas  Samwell  (the  father  of  the 
testatrixes)  was  the  owner  of  the  entirety 
of  the  estates,  and  by  his  will,  dated  the 
1st  of  November  1778,  devised  his  real 
estates  to  his  natural  son,  IJiomas  Sam- 
well,  for  life,  remainder  to  his  (Thomas 
Samwell's)  first  and  other  sons  in  tail 
male,  remainder  to  Wenman  Samwell  for 
life,  remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  Thomas  Samwell 
Watson  (afterwards  called  Colonel  Sam- 
well Watson  Samwell)  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male, 
remainder  to  Wenman  Langham  Watson 
for  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  remainder  to  Thomas 
Fuller  Drought  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  with  the 
ultimate  remainder  to  the  testator's  own 
right  heirs. 

The  testator  died  in  December  1779. 

All  the  tenants  for  life  named  in  the  will 
died  without  issue:  the  last  survivor  of 
them,  viz.,  Thomas  Fuller  Drought  (who 
took  the  name  of  Samwell),  died  in  the 
month  of  May  1843,  whereupon  the  limit- 
ation  to  the  testator's  right  heirs  took  effect, 
in  possession. 

The  testator  had  no  legitimate  issue. 

He  was  the  eldest  son  of  Sir  Thomas 
Samwell  by  Dame  Millicent  his  first  wife. 
That  Sir  Thomas  Samwell  (hereinafter 
called  Sir  Thomas  Samwell  the  father)  had 
had  issue  by  Dame  Millicent  his  first  wife, 
besides  the  testator,  four  daughters,  viz., 
Mary,  Millicent,  Frances  and  Ann.  All 
died  without  issue,  except  Mary,  who  mar- 
ried Stephen  Langham,  and  died  in  1747» 
and  had  issue  five  children,  viz.,  John 
(who    died  in   the   testator's  lifetime,  a 
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iMchelor),  Millieent  and  Maria,  and  the  two 
tetUtrixea  (Frances  Ann  Langbam  and 
Phillts  Lfangham);  Millieent,  Maria  and 
the  two  testatrixes  were  the  co-heirs  and 
eo-parceners  of  the  testator  at  the  time 
of  his  death,  in  1779.  Maria  afterwards 
died  intestate,  wherenpon  Millieent  and 
the  testatrixes  became  the  co-heirs  and 
co-parceners  of  the  testator. 

Millieent  married  William  Drought  and 
died  intestate^  leaving  Thomas  Fuller 
Drought  Sainwell  (one  of  the  tenants  for 
life  named  in  the  testator's  will)  her  only 
son  and  heir. 

Each  of  the  testatrixes  gave  to  her  sister 

(the  other  testatrix)  a  life  interest  in  her 

leal  property,  with  remainder  (excepting 

the  dwcdling-honse  in   which   they  both 

lived)  to  trustees  and  their  heirs,  upon 

tinst  for  her  two  nieces,  Frances  Drought 

sad  JoliaiurDrougbt,  for  life,  remainder 

to  their  children   and  the   daughters   of 

the  testatrixes'  nephew    Thomas   Fuller 

Dnmght,   in   equal  shares,  in  tail,  with 

cross*remaiDders  in  tail ;  "and  for  default 

of  sU  such  issue  [which  event  happened], 

then  upon  trust  for  the  right  heirs  of  my 

paadiather.  Sir  Thomas  Samwell,  Bart., 

deceased  (the  finther  of  my  late  uncle  Sir 

Thomas  Samwell),  by    Mary  his  second 

vife,  also  deceased,  who  was  the  daughter  of 

SirGilbert  Clarke,  Knight,  for  ever."  The 

gnndfather.  Sir  Thomas  Samwell,  referred 

to  in  this  ultimate  limitation,  was  the  per- 

■OD  herein   called  Sir  Thomas   Samwell 

(tbe  fiither). 

Frances  Ann  Langham  survived  her 
ittter,  the  other  testatrix,  and  died  in 
April  1830. 

Frances  Drought,  Juliana  Drought  and 
Thomas  Fuller  Drought  (who  took  the 
name  of  Samwell),  all  died  without  issue ; 
Fnnces  the  last  survivor  died  in  1849. 
Thereupon  the  ultimate  limitations  in  the 
teitatrixes*  wills,  in  favour  of  the  right 
hdrs  of  Sir  Thomas  Samwell  (the  father), 
hy  Mary  his  second  wife,  daughter  of  Sir 
Gilbert  Clarke,  took  effect  in  possession. 

There  were  three  children  only  of  Sir 
Thomas  Samwell  (the  father),  by  Mary 
Clarke  his  second  wife,  viz. :  Wenman 
(afterwards  Sir  Wenman  Samwell,  Bart.), 
Catherine  (who  married  Thomas  Atherton 
Watson),  and  Dorothy,  who  died  an  infant 
and  a  spinster. 


By  the  death  of  Sir  Wenman  Samwell, 
who  died  in  1789,  without  issue,  his  sister 
Catherine  Watson,  became  right  heir  and 
issue  in  tail  of  Sir  Thomas  Samwell  (the 
father)  by  Mary  Clarke. 

Catherine  Watson  died  in  1790,  leaving 
Thomas  Samwell  Watson  (Col.  Watson, 
who,  on  succeeding  to  the  property,  took 
the  name  of  Samwell),  her  eldest  son  and 
heir,  and  he  was  the  person  who  answered 
the  description  of  right  heir  and  issue  in 
tail  of  the  said  Sir  Thomas  Samwell  (the 
father),  by  the  said  Mary  Clarke,  at  the 
respective  times  of  the  deaths  of  the  testa- 
trixes. 

He  died  in  the  year  1831,  without  issue, 
and  without  having  barred  the  estate  tail. 
Thereupon  it  descended  and  devolved 
upon  his  brother  Wenman  Langham  Wat- 
son Samwell,  and  upon  his  death,  in  1841, 
without  issue,  and  without  having*barred 
the  estate  tail,  upon  his  brother  Atherton 
Watson. 

Atherton  Watson  died  in  1851,  without 
issue,  and  without  having  barred  the  estate 
tail,  whereupon  it  devolved  upon  his  grand- 
nephew,  Wenman  Langham  Woodford  (one 
of  the  defendants  in  the  cause)  and  his 
niece,  Charlotta  Henrietta  Wright,  deceas- 
ed (the  late  wife  of  the  respondent  William 
Wright),  as  his  co-heirs  and  co-parceners, 
and  they  then  became  the  right  heirs  and 
issue  in  tail  and  co-parceners  of  Sir  Tho- 
mas Samwell  (the  father),  by  his  second 
wife,  Mary  Clarke. 

Mrs.  Wright,  on  the  9th  of  June  1851, 
executed  a  disentailing  deed,  by  which  her 
title  to  the  property  in  question  was  con- 
veyed to  her  husband,  the  respondent,  who 
claimed  under  its  provisions,  upon  the 
construction  for  which  the  respondents 
contended,  viz.,  that  the  ultimate  trust  in 
each  of  the  wills  of  the  testatrixes  conferred 
a  fee  tail  descendible  on  the  issue  of  Sir 
Thomas  Samwell  (the  father),  by  Mary 
Clarke,  and  that  the  said  Wenman  Lang- 
ham Woodford  and  Charlotta  Henrietta 
became,  on  the  death  of  Atherton  Watson, 
entitled,  as  tenants  in  common,  in  tail,  to 
two  undivided  third  parts  of  the  estates 
devised  by  the  will  of  Sir  Thomas  Samwell 
(the  testator). 

The  appellants,  on  the  other  hand,  con- 
tended that  the  trust  in  question  gave  an 
estate  in  fee  simple  in  such  two  undivided 
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third  parts  to  the  person  who  answered  the 
description  of  the  right  heir  of  Sir  Thomas 
Samwell  (the  father),  by  Mary  Clarke,  at 
the  respective  times  of  the  deaths  of  the 
testatrixes,  in  remainder  expectant  upon 
the  preceding  limitations,  to  which  the 
estates  were  then  subject ;  and  they  alleged 
that  Thomas  Samwell  Watson  Samwell  was 
the  person  who  then  answered  such  de- 
scription. By  his  will,  he  devised  all  his 
real  estate  unto  his  wife  Frances  Watson 
Samwell,  her  heirs  and  assigns ;  and  by 
her  will,  dated  the  13th  of  December  1839, 
she  devised  all  and  singular  her  estate  and 
interest  in  the  said  estates,  to  the  use  of 
trustees,  their  executors,  administrators 
and  assigns  during  the  life  of  her  niece, 
Emily  Vernon  (one  of  the  appellants). 
The  appellants  claimed  under  these  wills. 

The  original  bill  in  this  cause  was  filed 
on  the  9th  of  August  1852,  by  the  respon- 
dent William  Wright,  and  was  several 
times  amended. 

It  stated  the  facts  hereinbefore  men- 
tioned, and  also  stated  that  in  1851  the 
plaintiff  commenced  actions  of  ejectment 
to  recover  possession  of  the  one-third  part 
claimed  by  him,  but  that  after  the  com- 
mencement of  the  actions  he  discovered 
that  the  legal  estate  in  fee  in  the  lands 
was  outstanding  in  certain  mortgagees, 
(whose  mortgage  securities  were  stated  in 
the  bill),  and  that  such  actions  had  not 
been  farther  proceeded  with  in  conse- 
quence ;  and  after  setting  forth  other  mat- 
ters not  now  necessary  to  be  considered, 
prayed  that  it  might  be  declared  that 
according  to  the  true  construction  of  the 
ultimate  limitation  in  the  wills  of  the  two 
testatrixes,  the  said  Charlotta  Henrietta 
Wright  (as  one  of  the  right  heirs  and  issue 
in  tail  and  coparceners  of  the  said  Sir 
Thomas  Samwell,  the  father,  by  Mary,  his 
second  wife,  the  daughter  of  Sir  Gilbert 
Clarke)  became  and  was,  upon  the  death 
of  the  said  Atherton  Watson,  entitled  to 
an  estate  tail  in  possession  of  and  in  one 
undivided  third  part  of  the  said  Sir  Tho- 
mas Samweirs  (the  testator's)  said  estates; 
and  it  prayed  for  an  account  and  general 
relief. 

The  defendants  put  in  their  answers, 
submitting  that  according  to  the  true  con- 
struction of  the  said  wills  the  limitations 
therein  created  an  estate  in  fee  simple  in 


the  two  undivided  third  parts  of  the  estates 
of  the  said  Sir  Thomas  Samwell,  the  testa- 
tor, to  the  person  who  answered  the  de- 
scription of  such  right  heir  at  the  respec- 
tive times  of  the  death  of  the  said  Frances 
Ann  Langham  and  Phillis  Langham,  in  re- 
version expectant  upon  the  limitations  to 
which  the  said  estates  were  then  subject, 
and  that  Colonel  Samwell  Watson  Sam- 
well was  the  person  who  answered  such 
description  at  the  respective  times  of  the 
death  of  the  said  Frances  Ann  Langham 
and  Phillis  Langham. 

The  cause  came  on  to  be  heard,  on  the 
15th  of  July  1854,  before  Vice  Chancellor 
Kindersley,  who  made  a  decree,  declaring 
that,  according  to  the  true  construction  of 
the  two  wills.  Colonel  Thomas  Samwell 
Watson  Samwell,  on  the  death  of  each  of 
the  said  testatrixes,  took  an  f  state  tail  in 
the  two  undivided  third  parts,  which,  on  bis 
death,  went  to  Mrs.  Wright  and  Wenroan 
Langham  Woodford,  as  co-heirs  in  tail  of  Sir 
Thomas  Samwell,  the  grandfather,  by  hit 
said  second  wife,  in  coparcenery,  and  that 
by  virtue  of  the  disentailing  deed  and 
conveyance  executed  by  Mrs.  Wright,  her 
moiety  of  the  two  undivided  third  parts  of 
the  estates  became  vested  in  William 
Wright  in  fee  simple,  and  that  the  other 
moiety  vested  in  Wenman  Langham  Wood- 
ford ;  and  an  account  was  ordered  (1). 
This  was  the  decree  appealed  against. 

The  Attorney  General  (Sir  R.  Bethell) 
and  Mr.  Stoanston,  for  the  appellants, 
cited — 

2  Jartnan  on  Willsy  pp.  6,  7»  8,  9. 
AshenhursVe  case^  Hob.  34 ;    s.  c.  2 

Roll.  Abr.  416. 
Cownden  v.  Clarke^  Moore,  860. 
Mandevile*8  case,  Co.  Lit.  26,  b. 
Powell  on  Devises. 
Roe  d.  Nightingale  v.  Quartley,  1  Term 

Rep.  630. 
Rollers  Abr.  416,  F.  1. 
Luddington  v.  Kime,  1  Ld.  Raym.  203. 
Heath  v.  Heath,  1  Bro.  C.C.  147. 
Gilbert  on  Uses,  by  Sugden,  37,  n. 
Doe  d.    Candler  v.    Smith,    7   Term 

Rep.  531. 
Montgomery  v.  Montgomery,  S  Jo.  ft 

Lat.  47. 

(1)  23  Law  J.  Rep.(if.B.)  Chanc  881. 
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Mr.  Glasse  and  Mr,  Anderson  (with 
whom  was  Mr,  Surrage\  for  the  respon- 
dents, commented  on  the  above  autho- 
rities, and  referred  to— 

Roe  d.  Dodson  y.  Grew^  2  Wils.  322. 

Denn  d.  fVebb  v.  Puckey,  5  Term  Rep. 
299. 

Cfwmmoe  v.  Howes,  23  Beav.  184;  s.  c. 
26  Law  J.  Rep.  (n.s.)  Chanc.  323. 

Stewart  ▼.  Gloag,  1  M'L.  &  R.  721. 

BwreheU  ▼.  Durdant,  2  Vent.  311. 

Com.  Dig.  *  Estate/  B.  3. 

Preston  on  Estates,  387. 

WiUs  Y.  Palmer,  5  Burr.  2615. 

Feame's  Cont.  Rem.  62,  178. 

2  Jarman^  p.  271* 

ne  Attorney  General  replied. 

The  LrOED  Chancellor  (Lord  Cran- 
vwth)  proposed  the  following  question  to 
the  Judges :— > 

Assuming  the  facts  to  be  correctly  stated 
b  the  printed  cases,  but  that  the  ultimate 
derises  in  the  wills  of  Frances  Ann  Lang- 
Itta  and  Phillis  Langham,  instead  of  being 
Bade  to  trustees,  had  been  made  directly 
to  the  right  heirs  of  Sir  Thomas  Sam  well 
by  Mary  his  second  wife,  for  ever : 
Would  Charlotta  HenrietU  Wright,  the 

Itte  wife  of  the  respondent  William  Wright, 

We  taken,  on  the  decease  of  Atherton 

Watson,  any  and  what  estate  in  the  lands 

in  question  ? 
The  Judges  requested  time  to  answer 

tliis  question. 

Ordered  accordingly, 

June  2. — Watson,  B. — My  Lords,  I  am  of 
opinion  that  Charlotta  Henrietta  Wright,  the 
late  wife  of  the  respondent  William  Wright, 
would  have  taken  on  the  decease  of  Ather- 
ton Watson  an  estate  tail  in  the  lands  in 
question.  The  ultimate  devises  in  the 
wills  of  Frances  Ann  Langham  and  Phillis 
Ltngbam  are  in  the  following  words : 
''and  for  default  of  all  such  issue,  then 
upon  trust  for  the  right  heirs  of  my  grand- 
fiitber,  Sir  Thomas  Samwell,  Baronet,  de- 
Maied,  the  father  of  my  late  uncle,  Sir 
Thomas  SamweU,  by  Mary  his  second  wife, 
also  deceased,  who  was  daughter  of  Sir 
Gilbert  Clarke,  Knight,  for  ever."  I  con- 
iider  these  devises  as  if  the  devise  had 
been   to   the  heirs   of  the  body   of     «) 

Niw  SmsB,  XXynL-^CHAvo. 


Thomas  Samwell,  in  lieu  of  the  words 
"  right  heirs  of  Sir  Thomas  Samwell  by 
Mary  his  second  wife,"  which  is  in  truth 
to  the  heirs  of  their  bodies. 

And  this  brings  it,  in  my  opinion,  within 
Mandevile*s  case,  recognized  by  Taunton, 
J.,  in  Winter  v.  Perratt  (2),  which  case  has 
remained  as  law  for  many  centuries,  and 
is  in  my  opinion  good  law.  The  addition 
of  the  words  **  for  ever"  at  the  end  of  the 
devise  does  not  in  my  opinion  enlarge  the 
estate  tail  in  the  first  taker  to  an  estate 
in  fee :  Doe  d.  Candler  v.  Smith  is  an 
authority  to  that  effect.  Roe  v.  Quartley 
does  not  clash  with  Mandevile's  case, 
and  therefore  1  am  of  opinion  that  Char- 
lotta Henrietta  Wright  would  have  taken 
on  the  decease  of  Atherton  Watson  an 
estate  tail  in  the  lands  in  question. 

WiLLES,  J. — My  Lords,  I  am  inclined 
to  think  that  the  estate  would  be  in  fee 
simple.  I  do  not  see  by  what  other  con- 
struction effect  can  be  given  to  all  the 
words  of  the  will,  and  I  think  effect  may 
be  given  to  them  all  by  adopting  that  con- 
struction. 

The  words  of  description,  I  mean  the 
words  preceding  the  words  **  for  ever,"  are 
ambiguous,  and  may  be  read  either  as  a 
designation  of  the  person  or  persons  to 
take,  and  a  limitation  of  the  estate  as  one 
to  go  quasi  by  descent  through  all  the 
persons  who  might  from  time  to  time,  so 
long  as  any  might  exist,  successively  be- 
come such  special  heirs  as  described,  or, 
simply,  as  a  designation  of  the  person  or 
persons  who  was  to  take  when  the  estate 
vested,  but  as  not  also  a  limitation  of  the 
estate  to  be  taken.  This  ambiguity  ap- 
pears to  me  to  be  removed  by  the  addition 
of  apt  and  sufficient  words  of  limitation  in 
fee  simple,  viz.,  the  words  **  for  ever," 
which,  being  themselves  a  limitation  of 
the  estate  in  fee  simple,  shew  that  the 
previous  words  ought  to  be  read  in  the 
latter  sense,  as  designaiio  persome  only. 
In  the  absence  of  such  words  of  limitation, 
the  first  of  the  two  constructions  above 
suggested  might  become  necessary,  if 
Mandevile's  case  were,  which  in  this  case 
it  is  not,  in  point.  Such  a  construction, 
however,  is  not,  and  was  not  decided  '^yy 
Mandevile's  case  to  be  the  necessary  one; 

(2)  9  CI.  &F.  615. 
2D 
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and,  as  I  have  already  stated,  the  words 
are  capable  of  being  used  as,  and  when 
coupled  with  the  words  of  limitation  are 
exhausted  in  their  use  as,  words  describing 
the  person  or  persons  to  take  only. 

If  this  construction  be  not  adopted,  the 
words  "for  ever**  are  unnecessarily  re- 
jected, and  treated  as  null. 

It  is  obvious  that  no  rule  or  authority 
as  to  the  construction  of  the  words  *'  for 
ever,"  following  an  unambiguous  and  spe- 
cific limitation  in  tail,  has  any  application 
to  the  present  case.  Upon  the  authorities, 
I  am  not  satisfied  that  Roe  v.  Quariley  htks 
been  explained  away,  and  if  it  has  been, 
then,  apart  irom  the  supposed  authority  of 
that  case,  I  am  for  the  above  reasons  in- 
clined to  think  that  the  words  in  question 
would  create  an  estate  in  fee  simple. 

Crowder,  J. — My  Lords,  this  question 
arises  upon  a  clause  in  a  will  whereby  the 
testatrix,  after  giving  estates  tail  to  all  the 
existing  descendants  of  Sir  Thomas  Sam- 
well  by  his  first  wife,  devises  as  follows : 
**  And  for  default  of  all  such  issue,  then 
upon  trust  for  the  right  heirs  of  my  grand- 
father. Sir  Thomas  Sam  well.  Baronet,  de- 
ceased, the  father  of  my  late  uncle.  Sir 
Thomas  Samwell,  by  Mary  his  second 
wife,  also  deceased,  who  was  the  daughter 
of  Sir  Gilbert  Clarke,  Knight,  for  ever." 

On  the  death  of  the  testatrix  it  is  agreed 
that  Colonel  Samwell  answered  the  de- 
scription of  right  heir  of  her  grandfather 
by  his  second  wife;  and  the  only  ques- 
tion in  dispute  is,  whether  Colonel  Sam- 
well took  an  estate  tail  or  an  estate  in  fee 
under  that  devise. 

On  the  part  of  the  respondents,  it  was 
argued  that  the  case  falls  directly  within 
the  principle  of  Mandevile*s  ease^  and 
that,  consequently.  Colonel  Samwell  only 
took  an  estate  tail ;  the  appellants,  on  the 
contrary,  contending  that  the  case  at  bar 
was  not  at  all  affected  by  Mandevile^s 
case,  and  that  the  devise  in  question  gave 
an  estate  in  fee  to  Colonel  Samwell. 

I  am  of  opinion  that  the  respondents 
are  right  in  their  construction  of  the  de- 
vise, and  that  the  case  before  your  Lord- 
ships is  governed  by  the  rule  established 
in  MandeviWs  case, 

Mandevile's  case  was  admitted  to  be 
law  by  the  appellants*  counsel.  But  they 
made  two  points,'— first,  that  the  rule  in 


MandeviWi  ease  did  not  apply,  because 
this  devise  was  to  a  person  as  right  heir, 
who  was  not  the  general  heir  of  his  father ; 
the  issue  by  the  second  marriage  not  an* 
swering  the  description  of  general  heirs, 
where  there  had  been  issue  by  the  first 
marriage.  And  a  distinction  was  taken 
between  the  effect  to  be  ascribed  to  the 
words  "heirs  of  the  body,"  when  such 
heirs  were  the  ancestor's  general  heirs,  as 
in  Mandevile*$  eiue,  and  the  effect  to  be 
ascribed  to  the  same  words,  where  the 
word  "heirs"  did  not  include  the  general 
heirs,  as  in  the  devise  in  question. 
Secondly,  assuming  the  same  meaning 
to  attach  to  the  words  "  heirs  of  the  body" 
whether  general  heirs  or  not,  that  Uie 
double  effect  given  to  those  words,  of 
designating  the  first  taker,  and  shewing 
the  course  of  devolution  of  the  estate,  is 
controuled  by  the  final  words  in  the  clause 
'*  for  ever,"  which  amounts  to  a  limitation 
in  fee. 

It  was  deduced  from  the  first  propo* 
sition,  that  the  gift  to  the  heirs  of  the 
grandfather  by  his  second  wife  was  a 
designatio  personce,  and  nothing  more,  and 
could  only  give  an  estate  for  life,  withoat 
the  concluding  words,  "  for  ever,"  which 
carried  the  fee.  The  second  proposition 
assumes,  that  by  the  application  of  the 
rule  in  MandeviWs  case,  an  estate  tail 
would  have  vested  in  Colonel  Samwell,  if 
the  clause  had  omitted  the  concluding 
words,  "  for  ever";  but  that  these  words 
controuled  the  devise,  and  enlarged  tha 
estate  tail  to  a  fee. 

For  the  appellants'  first  proposition  no 
authority  was  cited;  and  I  can  see  no 
ground  in  reason  or  principle  for  the  dis- 
tinction contended  for.  I  also  think  that 
the  second  proposition  cannot  be  main- 
tained ;  because  where  an  estate  tail  is 
clearly  given,  it  cannot  be  enlarged  by  the 
words  "  for  ever," 

It  was  admitted  by  the  respondents, 
that  the  words  "for  ever"  will  in  many 
cases  carry  the  fee,  and  be  equivalent  to 
"  heirs  and  assigns  for  ever";  but  the  ad* 
dition  of  these  words  to  an  estate  tail,  they 
contended,  could  not  enlarge  it;  and  many 
cases  were  cited  establishing  that  propo- 
sition. 

A  passage  in  Feame*s  Contingent  Remam-^ 
ders,  p.  183,  was  referred  to,  in  which  the 
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iDtlior  Myt,  "  Where  the  fint  words  give 
an  estate  tail  general,  and  the  words  en** 
grafted  thereon  are  words  serving  to  limit 
the  fee,  it  seems  by  the  general  and  better 
opinion,  that  the  annexed  words  of  limit- 
ation are  not  to  be  attended  to ;  as  may 
be  seen  in  the  above  cited  cases  of  Wright 
V.  Pearson  (S),  Goodright  v.  Pullyn  (4), 
snd  King  v.  BureheU{b\  where  the  en- 
grafted words  limited  the  whole  fee." 

Now,  I  take  it,  there  are  ample  words 
of  procreation  comprehended  in  the  ex- 
pression "  hg  his  second  wife."  And  the 
devise  mast  be  construed  precisely  the 
lame  as  if  the  language  had  been  "  heirs 
of  the  body  of  the  grandfather  begotten 
OB  the  body  of  Mary  his  second  wife."  If 
so,  I  entertain  no  doubt  that  the  words 
"for  ever"  would  not  enlarge  the  limita- 
tioQ  of  the  estate  tail.  The  substance  of 
the  limitation  exists  in  the  words  *'  heirs 
^  his  second  wife  ;"  and  the  words  *'  for 
e?er"  only  import  the  continued  duration 
of  the  estate  tail. 

itoe  V.  Quarileg,  however,  has  been  cited 
ti  sa  authority,  shewing  that  the  words 
'^for  ever,"  when  superadded  to  words 
otherwise  limiting  an  estate  tail,  will  carry 
the  fee.  Now,  with  respect  to  that  case 
it  may  be  observed,  that  neither  in  the 
nuurginal  note  by  the  reporters,  nor  through- 
oat  the  argument  by  either  counsel,  nor  in 
the  judgment  of  the  Court,  are  the  words 
"for  ever"  referred  to.  But,  on  the  con- 
titry,  it  seems  to  have  been  assumed  by 
the  opposing  counsel  as  well  as  by  the 
Court,  that  the  devise  carried  the  fee  with- 
out the  addition  of  these  words.  Mr.  Jus- 
tice Aahurst  in  giving  judgment  says  (p. 
634),  *•  We  are  of  opinion  that  Hester 
took  the  whole,  not  by  way  of  limitation, 
hat  as  a  purchaser,  and  under  the  descrip- 
tioQ  of  right  heir  of  Walter  and  Mary, 
Id  the  same  manner  as  she  would  have 
done  if  the  limitation  had  been  to  the  right 
heir  of  the  body  of  Walter  and  Mary." 
That  is,  she  takes  the  whole  by  purchase, 
■nd  not  a  part  only,  as  she  would  have 
taken  the  whole  and  not  a  part  only  if  the 
limitation  had  been  to  the  "  right  heir  of 
the  body  of  Walter  and  Mary." 

(5)  Amb.  858. 

(4)  2  Lord  Raym.  1437. 

(5)  Afflb.879. 


This  seems  to  me,  therefore,  to  be  no 
authority  binding  upon  us,  that  where  the 
words  of  a  devise  without  the  words  "  for 
ever"  would,  according  to  the  rule  in  Man* 
devile*8  case  give  a  quasi  estate  tail  to  the 
parent,  the  addition  of  these  words  con- 
verts it  into  a  fee  simple  in  the  first  taker. 
Although  MandeviWs  case  was  referred 
to  in  Roe  v.  Quartleg  for  the  simple  pro- 
position that,  under  the  latter  clause  of 
the  devise,  Hester  took  as  a  purchaser, 
there  does  not  appear  to  have  been  any 
further  discussion  upon  it ;  and  certainly 
no  distinction  was  attempted  to  be  drawn 
between  it  and  the  case  then  at  bar  by 
reason  of  the  additional  words  *'  for  ever." 
I  may  also  observe,  in  conclusion,  that  it 
appears  clearly  to  me  to  have  been  the 
intention  of  the  testatrix  to  exhaust  all 
the  descendants  of  her  grandfather  by  his 
second  wife ;  which  intention  would  be 
entirely  frustrated  by  Col.  Samweira 
taking  the  fee.  Therefore,  upon  the  as- 
sumptions made  in  your  Lordships*  ques- 
tion, as  propounded  to  us,  I  am  of  opinion 
that  Charlotta  Henrietta  Wright  would 
have  taken  on  the  decease  of  Atherton 
Watson  an  estate  tail  in  the  lands  in 
question. 

Crompton,  J. — My  Lords,  I  think  that 
the  devise  in  this  case  to  the  right  heirs  of 
the  deceased  baronet  by  Mary  his  second 
wife,  also  deceased,  ought  to  be  construed 
as  creating  an  estate  tail  of  that  peculiar 
nature  which  was  held  in  Mandevile*9 
ease  to  arise,  in  order  that  the  statute  De 
Donis  might  be  carried  out,  and  the  will  of 
the  donor  observed. 

The  law  with  regard  to  this  species  of 
estate  having  been  so  long  regarded  as 
settled  by  Mandevile's  case,  it  would  be 
improper  for  me  to  suppose  that  your 
Lordships  are  likely  to  disturb  it;  and 
the  question  must  be,  how  far  it  is  appli- 
cable to  the  case  at  your  Lordships* 
bar? 

I  see  no  reason  whatever  for  saying  that 
Mandevile^s  case  does  not  govern  the 
present,  on  the  ground  that  the  party  to 
take  in  the  first  instance  is  not  the  heir 
general  as  well  as  special.  It  is  now  settled 
that  the  doctrine  by  which  in  some  cases 
the  party  claiming  as  special  heir  is  re- 
quired to  make  out  that  he  is  heir  general 
aa  well  as  that  he  answers  the  particular 
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description  of  heir,  does  not  apply  to  cases 
of  special  estates  tail,  and  I  do  not  see 
vfhy  it  should  apply  to  the  peculiar  estate 
tail  in  the  present  case,  any  more  than  to 
any  other  estate  in  tail  special. 

Treating  the  present  case  as  without 
the  words  **  for  ever,**  it  appears  to  come 
distinctly  within  Mandevile*s  case.  It  is 
the  case  of  a  limitation  to  the  right  heirs 
of  a  deceased  person  by  a  specified  wife, 
also  deceased.  There  are  words  of  inherit- 
ance, *'  the  right  heirs  of  Sir  Thomas  Sam- 
well,**  and  the  heirs  are  to  be  his  heirs 
'*  6^  his  deceased  wife,**  which  words  are 
clearly  words  of  procreation,  and  shew  the 
body  from  whom  the  issue  are  to  proceed. 
This,  unexplained  by  other  words,  is  clearly 
an  estate  tail. 

But  it  is  said  that  the  words  **  for  ever*' 
qualify  the  other  words,  and  that,  taken 
altogether,  the  words  shew  that  the  ex- 
pression **  right  heirs,**  &c.  is  to  be  taken 
as  a  designatio  personcBy  and  that  the  words 
**  for  ever**  give  the  fee. 

I  think,  however,  that  we  must  read 
the  words  exactly  as  if  they  had  been  "the 
heirs  of  the  body  of  Sir  Thomas  Samwell 
on  the  body  of  Mary  begotten,**  and  then 
that  the  words  **  for  ever**  have  no  effect 
in  enlarging  what  would  otherwise  be  an 
estate  tail  into  a  fee. 

If  the  words  were  inconsistent  with  an 
estate  tail,  they  might  possibly  so  qualify 
the  preceding  limitation ;  but  they  are 
words  not  uncommonly  found  following 
a  limitation  to  heirs  of  the  body,  and  are 
not  regarded  in  point  of  law  as  inconsistent 
with  an  inheritance  in  tail,  as  they  may 
well  mean  in  that  line  out  of  that  body 
for  ever.  They  seem  to  me  in  the  present 
case  to  point  to  the  continuance  of  the 
line  and  race.  They  seem  to  mean  that 
the  estate  shall  go  on  in  that  special  line 
of  descendants  of  Sir  Thomas,  and  shall 
go,  not  only  in  one  particular  case  to  one 
particular  descendant,  but  in  that  line  as 
long  as  it  exists ;  not,  as  might  be  argued, 
as  a  mere  designatio  personce,  but  for  ever 
in  that  line. 

It  is  quite  true  that  a  devise  of  land  to 
"A.  B.  for  ever**  will  give  him  an  estate 
in  fee  simple.  I  apprehend  that  this  is 
because  the  words  "  his  heirs**  must  be 
implied.  **  To  a  man  for  ever**  would  be 
nonsense  if  it  did  not  mean  to  his  heirs  for 


ever ;  and  therefore  the  limitation  is  taken 
as  if  his  heirs  were  really  inserted  ;  and 
there  being  no  words  pointing  to  any  par- 
ticular body,  the  inheritance  cannot  be  in 
tail,  but  must  be  in  fee  simple.  That 
cannot,  however,  be  the  case  where,  as 
here,  a  special  line  of  heirs,  which  in  the 
eye  of  the  law  may  last  for  ever,  is  dis- 
tinctly pointed  out  as  the  line  through 
which  the  inheritance  is  to  pass. 

Great  reliance  was  placed  on  Roe  v. 
Qnartley.  In  that  case  neither  party  set 
up  the  limitation  in  question  as  an  estate 
tail.  Such  a  construction  would,  in  effect^ 
have  shewn  that  neither  party  bad  the  title, 
as  the  tail  would  have  expired  with  Hester: 
and  it  does  not  seem  that  either  plaintiff 
or  defendant  was  heir  to  the  devisor,  to 
whose  heirs  the  reversion  would  have  de- 
scended. The  succeeding  on  this  point 
would,  therefore,  only  have  decided  the 
pending  ejectment  in  the  defendant's 
favour,  but  would  have  apparently  given 
them  no  title. 

Both  parties  treated  the  estate,  if  it 
vested  at  all,  as  a  fee ;  and  the  principal 
point  made  was  as  to  whether  the  defen- 
dants were  not  entitled  to  a  share  of  the 
fee  simple.  Certainly  the  question  as  to 
whether  an  estate,  which  would  otherwise 
have  clearly  been  an  estate  tail  of  the  kind 
mentioned  in  Mandeville*s  case,  could  be 
enlarged  to  a  fee  by  virtue  of  the  words 
**for  ever,**  was  never  discussed.  The 
Court  treated  the  words  **heir  of  W. 
and  M.  his  wife'*  to  mean  child  from  the 
relation  of  the  parties  as  husband  and  wife. 
There  were  no  express  words  of  procrea- 
tion, as  in  the  present  case,  nor  were  the 
words  of  inheritance  confined  to  the  one 
party,  as  here,  but  the  party  to  take  was 
to  be  the  heir  of  both,  which  the  Court 
said  meant  child,  and  was  the  same  as  heir 
of  the  body. 

In  the  octavo  edition  of  the  Term  Re* 
ports,  1817,  the  word  of  the  limitation  is 
heir,  in  the  singular ;  and  in  the  passage 
in  italics  in  page  634  the  expression  is 
"  as  if  the  limitation  was  to  the  right  heir," 
in  the  singular. 

In  the  present  case  the  limitation  is  to 
the  heirs  of  Sir  Thomas  Samwell  by  his 
wife  Mary  ;  and  if  he  had  been  alive  and 
had  had  a  preceding  estate  of  freehold, 
the  estate   tail  would  most  clearly  have 
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Tested  in  Kim,  and  descended  to  tbe  heirs 
of  his  body  hy  that  wife. 

The  present  case  seems  to  me  to  point 
much  more  clearly  to  the  descent  to  a  par- 
ticular line  of  the  ancestor's  heirs  by  a 
particular  wife  than  can  be  said  to  have 
been  the  case  in  Roe  y.  Quartletf,  and  what- 
ever was  the  exact  ground  of  the  decision 
m  that  case,  I  cannot  regard  it  as  any 
sathority  for  saying  that  Mandevile*s  ease 
w  not  applicable  to  a  case  like  the  present ; 
er  that  the  addition  of  the  words  "for  ever" 
esn  have  the  operation  of  converting  into 
a  fee  what  would  otherwise  be  a  clear  estate 
tail  of  the  nature  of  that  in  Mandevile*s 
cote.     If  any  such  doctrine  had  been  laid 
down«  I  should  have  thought  it  wrong ; 
but  I  agree  with  the  observations  of  the 
Yiee  Chancellor,  that  the  present  case  is 
not  affected  by  Roe  v.  Quartley ;  and  con- 
eoning  also  with  what  appears  to  me  his 
very  able  judgment  on  the  point  in  ques- 
tion, I  think  that  the  estate  limited  to  the 
bars  of  Sir  Thomas  Samwell  by  Mary 
bis  wife,  and  which  afterwards  vested  in 
Col.  Samwell,  was  an  estate  tail,  and  not 
an  estate  in  fee  simple.     I  answer  your 
Lordships'  question,  therefore,  by  saying 
^t,  assuming  the  facts  we  are  desired  to 
usume,  Charlotta  Henrietta  Wright  would 
in  my  opinion  have  taken  on  the  decease 
of  Atherton  Watson  an  estate  in  fee  tail 
m  one  half  of  the  one  third  of  the  lands 
under  each  vrill. 

Coleridge,  J.  —  In  answer  to  your 
Lordships'  question,  I  have  to  state  that, 
in  my  opinion,  on  the  assumption  there 
nitde,  Charlotta  Henrietta  Wright,  the  late 
wife  of  the  respondent  William  Wright, 
would  have  taken  on  the  decease  of  Ather- 
ton Watson,  an  estate  in  special  tail  in  the 
Itnds  in  question ;  and  that  for  the  reasons 
which  I  will  now  proceed  to  detail. 

It  may  be  assumed,  I  suppose,  that  the 
decision  in  Mandevile*s  case  must  be 
taken  to  have  been  admitted  law,  down  to 
the  decision  in  Roe  v.  Quartley;  and,  if 
to,  the  only  questions  for  consideration 
teem  to  be,  whether  it  has  been  overruled 
by  that  decision ;  and,  secondly,  if  it  has 
been,  whether  it  governs  the  present  case. 
In  Roe  V.  Quartley  the  facts  were :  a 
derise  to  Hester  Read,  daughter  of  Walter 
Read,  and  to  the  heirs  of  her  body  for 
ever,  and  for  default  of  such  issue,  then  to 


such  child  or  children  as  Mary,  the  wife 
of  Walter  Read,  is  now  enceinte  with,  and 
to  the  heirs  of  the  body  or  bodies  of  such 
child  or  children,  and  for  default  of  such 
issue  to  the  right  heir  of  Walter  Read  and 
Mary  his  wife  for  ever,  Hester  entered, 
and  died  seised  without  issue  and  intestate, 
leaving  Mary  Nightingale,  her  cousin,  and 
heir-at-law.  Mary  Read  was  not  enceinte, 
as  supposed,  nor  had  she  any  subsequent 
issue,  and  died,  living  Hester.  Walter 
married  again,  and  had  issue  Constantia, 
afterwards  wife  of  the  defendant,  and  died 
living  Hester.  The  question  arose  on  the 
last  limitation,  and  the  Court  held  that 
under  it  Hester  "  took  the  whole  subject- 
matter  devised,  as  purchaser,  and  under 
the  description  of  right  heir  of  Walter  and 
Mary,  exactly  as  she  would  have  done  if 
the  limitation  had  been  to  the  right  heir  of 
the  body  of  Walter  and  Mary,**  Now,  in 
Mandevile^s  case  the  facts  were :  "  John 
de  Mandeville,  by  his  wife  Roberge,  had 
issue  Robert  and  Mawde.  Moreville  gave 
lands  to  Roberge,  and  to  the  heirs  of  John 
de  Mandeville,  her  late  husband,  on  her 
body  begotten,  and  it  was  held  that  Ro- 
berge had  an  estate  but  for  life,  and  the 
fee  taile  vested  in  Robert  ('  heires  of  the 
body  of  his  father'  being  a  good  name  of 
purchase),  and  that  when  he  died  without 
issue,  Mawde  the  daughter  was  tenant  in 
taile  as  heire  of  the  body  of  her  father,  per 
formam  doni," 

It  will  be  observed  that  the  decision, 
and  the  principle  of  the  decision,  in  Roe 
V.  Quartley  is  in  strict  accordance  with  that 
in  Mandevile's  case,  so  far  as  I  have  stated 
it ;  for  the  Court  decides  that  Hester  took 
the  whole  as  purchaser,  exactly  as  she 
would  have  done  if  the  limitation  had  been 
to  the  right  heir  of  the  body  of  Walter  and 
Mary.  And  this  is  the  principle  of  the 
decision  in  Mandevile's  case.  There 
Robert  had  the  fee  tail  vested  in  him ;  he 
dying  without  issue,  Mawde  could  not  take 
the  land  by  descent  from  him,  because  she 
was  not  heir  of  his  body ;  but  the  Court 
held  that  during  his  life  she  had  an  ex- 
pectancy, and  on  his  death  without  issue 
that  expectancy  took  effect,  and  she  came 
in  as  heir  of  the  body  of  her  father. 

It  might  seem  at  first  sight  that  upon 
the  premises  laid  down  in  Roe  v.  Quartley, 
the   conclusion   should    have  been   that 
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Hester  took  an  estate  tail,  and  therefore, 
as  Mary  Nightingale  was  not  heir  of  her 
hody,  the  judgment  should  have  heen  for 
the  defendant,  without  considering  the 
defendant's  own  claim,  and  simply  on  the 
ground  that  Mary  Nightingale  had  shewn 
no  title.  But  to  this  two  answers  may  he 
given  :  the  first,  that  no  question  was 
raised  as  to  the  nature  of  the  estate  created 
by  the  ultimate  limitation,  whether  fee  or 
tail ;  the  second,  and  a  more  satisfactory 
one,  that  under  the  first  limitation  an 
express  estate  tail  had  been  given  to  Hes- 
ter ;  and  the  words  of  the  last  limitation 
were  to  be  construed  with  reference  to 
this.  To  hold  that  they  gave  her  an  estate 
tail  only  would  have  deprived  them  of  all 
operation,  and  it  was  not  necessary  so  to 
hold,  for  the  same  person  might  be  right 
heir  both  of  Walter  and  Mary,  and  yet  not 
heir  of  their  bodies;  and  therefore  the 
construction  of  this  devise,  that  it  passed 
an  estate  in  fee,  seems  to  have  been 
assumed ;  and  the  language  of  the  Court 
ought  to  be  read  thus  :  '*  Hester  takes  the 
whole  subject-matter  devised  as  purchaser 
tn  feCt  under  the  description  of  right  heir 
of  Walter  and  Mary,  exactly  as  she  would 
have  taken  the  whole  in  tail,  if  the  limita- 
tion had  been  to  the  right  heir  of  the  body 
of  Walter  and  Mary."  It  will  be  obvious 
to  any  one  who  reads  the  case  with  atten- 
tion, that  the  only  points  considered  were 
— Did  she  take  under  this  limitation  as 
purchaser  ?  Did  she  take  the  whole,  or 
part  only  ? 

In  my  opinion,  therefore,  it  is  not  im- 
portant to  examine  whether  Mandevile*s 
case  was  brought  under  the  consideration 
of  the  Court  in  Roe  v.  Quartley.  In  the 
argument  before  the  House  it  was  assumed 
that  it  had  been,  and  that  the  Vice  Chan- 
cellor was  wrong  in  his  judgment  in  the 
court  below,  in  saying  that  it  had  not. 
Upon  examination,  I  venture  to  think  that 
assumption  a  hasty  one,  founded  only  on 
the  circumstance  that  the  page  in  1  Coke*$ 
Inst.f  in  which  Mandevile*s  case  is  ab- 
stracted, is  referred  to  ;  but  if  the  two 
other  references  which  accompany  this  be 
looked  at,  it  is  by  no  means  clear  that  the 
part  of  the  page  in  which  Mandevile*s  case 
is  abstracted  was  the  part  to  which  this 
reference  applies.  Be  this  as  it  may,  it  is 
clear  thai  the  Court  did  not  consider  that 


they  were  overraling  MandevU^s  eate; 
and,  so  far  as  I  am  aware,  no  one  of  the 
great  text-writers,  who  comment  on  both 
cases,  has  ever  treated  the  older  case  as 
overruled  by  the  later. 

I  pass,  therefore,  to  the  second  qne8tioii« 
which  is,  whether  Mandevile^s  ease  governs 
the  present.  Laying  out  of  consideratioii 
for  a  moment  the  words  ''  for  ever,"  found 
in  the  present  case,  and  not  found  in  Man* 
devile*s  case,  there  seems  no  distinction 
between  the  two.  In  the  one  the  gift  is 
"  to  the  right  heirs  of  my  grandfather,  Sir 
Thomas  Samwell,  deceased  (the  father  oC 
my  late  uncle.  Sir  Thomas  Samwell,  by 
Mary,  his  second  wife,  deceased)/'  in  the 
other,  "  to  the  heirs  of  John  de  Mandevile^ 
late  husband  of  Roberge,  on  her  body 
begotten."  There  is  no  gift  to  the  grand* 
father  in  the  one  case,  or  to  John  de  Man* 
deville  in  the  other  ;  but  the  words  in  each 
case  describe  a  special  heir,  who  takes  by 
purchase.  In  this  case,  says  Mr.  Feame, 
in  his  book  on  Contingent  Remainders  (6), 
they  appear  to  have  "  a  sort  of  equivocal 
or  mixed  effect:  for  though'  they  give 
the  estate  to  the  special  heir  originally,  and 
not  through  or  from  his  ancestor,  yet  the 
estate  which  he  so  takes  has  such  a  refer* 
ence  to  the  ancestor  as  to  pursue  the  same 
course  of  succession,  in  the  same  extent  of 
duration  or  continuance,  through  the  same 
persons  as  if  it  had  attached  in  and  de« 
scended  from  the  ancestor."  And  Mr. 
Jarman  (7)  says,  that  in  the  case  of  such 
a  devise  *'  the  estate  will  devolve  to  all 
persons  who  successively  answer  the  de- 
scription of  heir  of  the  body'* ;  and  what- 
ever technical  difRculties  there  are  in  the 
way  of  this  holding,  which  MandeviU^M 
case  strongly  illustrates,  it  seems  obvious 
that  in  this  way  alone  the  intention  of  the 
grant  or  devise  can  be  effectuated.  In 
such  a  grant  or  devise  there  can  be  no 
doubt  that  the  intent  was,  that  all  the  heirs 
of  the  body  should  in  succession  take; 
in  Mandevile's  case,  that  both  John  and 
Maude  should  take,  the  latter,  in  case  the 
former  should  die  without  issue,  or  the 
issue  should  fail ;  in  the  present  case,  that 
not  merely  the  right  heir,  when  the  limita- 
tion over  should  take  effect,  but  all  right 

(6)  Page  80,  7th  edit. 

(7)  Vol  2,  p.  2,  edit.  1848. 
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han  uitwering  the  description  in  tncoet- 
lion,  if  the  first  should  die  without  issue* 
er  the  issue  fsil.  But  if  it  he  held  that 
the  whole  force  of  the  gift  or  devise  he 
spent  when  any  one  right  heir  has  taken, 
because  he  takes  by  purchase,  that  intent 
will  obvioasly  in  numberless  cases  be 
defeated. 

I  make  these  remarks,  because  I  think 
Ihey  aenre  to  place  Mandevile*8  ease  on 
its  proper  footing.  Technically  considered, 
it  may  be  anomalous ;  but,  in  substance, 
it  was  a  Tigorous  effort,  at  a  very  early 
period,to  effectuate  the  intention  of  the  donor 
io  ^ite  of  technical  difficulties.  Now  this, 
I  apprehend,  in  all  cases  menly  of  con- 
itraction,  and  where  we  are  not  met  by 
legal  impediments,  is  the  governing  rule  of 
modem  deeidons. 

Widi  this  remark  I  come  to  the  consider- 
stion  of  the  two  words  much  relied  on  to 
£itingaish  the  present  case  from  Man' 
imU^M^  **  for  ever."  The  question  then 
ii,  win  the  addition  of  these  words  turn  a 
fimitation,  which  without  them  would  in- 
(Bipntably  have  created  a  tenancy  in  spe- 
cial tafl,  into  an  estate  in  fee  ?  and  this,  be 
it  remembered,  is  raised  merely  as  to  what 
ii  the  proper  construction,  t.  e,  the  mean- 
isf  and  intention  of  the  whole  sentence. 
When,  in  order  to  make  out  the  affirmative, 
eases  were  put  of  the  words  being  "for 
years,"  or  «  for  life,"  or  "in  fee,"  I  could 
hardly  suppose  that  the  distinction  between 
csch  of  them  and  the  words  in  question 
could  have  escaped  notice.  These  are  all 
aaequivocal  in  themselves,  and  inconsistent 
with  the  tenancy  in  tail.  If  effect  be  given 
to  them,  they  cut  it  down  or  enlarge  it. 
Bat  how  does  this  apply  to  the  words  "for 
erer"?  Suppose  an  ordinary  devise  to 
A.  B.  and  the  heirs  of  his  body  for  ever, 
eould  it  be  contended  that  this  gave  an 
estate  in  fee  ?  Would  not  common  sense 
affix  to  these  words  in  such  a  case  the 
neaaing  that  the  devisor  intended  no  more 
than  that  the  estate  should  descend  to  the 
heirs  of  the  body  so  long  as  there  were 
any  such  to  succeed  to  it;  a  redundant 
expression  it  may  be,  which,  however,  is 
not  80  unlikely  an  occurrence  as  the  inten- 
tional use  of  an  inconsistent  one.  But  in 
the  present  case  there  seems  something 
more  to  be  said  for  the  use  of  the  words 
than  in  the  case  of  an  ordinary  tenancy  in 


tail.  The  testatrix  had  carefully  provided, 
and  in  detail,  for  all  members  of  the  nearer 
line ;  she  was  now  providing  for  the  re- 
moter, the  line  descending  from  the  second 
wife,  in  a  single  sentence ;  and  the  words 
"  for  ever"  might  be  the  natural  expression 
of  a  wish  that  her  intention  in  their  favour 
might  take  effect,  however  remotely,  so 
long  as  any  one  was  found  who  answered 
the  description  which  she  had  given. 

July  20.  —  Lord  Cranworth.  —  My 
Lords,  in  this  case,  the  question  is,  who 
is  entitled  to  two  thirds  of  certain  real 
estates  formerly  of  Sir  Thomas  Samwell  ? 
One  third  is  claimed  under  the  will  of 
Frances  Ann  Langham,  who  died  in  1828, 
the  other  third  is  claimed  under  the  will 
of  her  sister  Phillis  Langham,  who  died  in 
1830.  Both  wills  are  dated  on  the  same 
day,  that  is,  the  12th  of  April  1827. 
The  two  sisters  evidently  made  them  in 
communication  with  each  other.  Indeed, 
the  two  wills  are  precisely  the  same,  ex- 
cept that  in  the  will  of  Frances  Ann  Lang- 
ham, the  first  limitation  is  in  favour  of  her 
sister  Phillis,  and,  on  the  other  hand,  in 
the  will  of  Phillis  Langham,  the  first  limit- 
ation is  in  favour  of  her  sister  Frances 
Ann.  The  ultimate  limitation  upon  which 
the  question  arises  is  in  these  terms  :— 
"Upon  trust  for  the  right  heirs  of  my 
grandfather  Sir  Thomas  Samwell,  Bart., 
deceased,  (the  father  of  my  late  uncle  Sir 
Thomas  Samwell),  by  Mary,  his  second 
wife,  also  deceased,  who  was  the  daughter 
of  Shr  Gilbert  Clarke  Knight,  for  ever." 

In  order  to  understand  the  question,  it 
is  necessary  to  be  informed  as  to  the  state 
of  the  family.  Sir  Thomas  Samwell  the 
grandfather  referred  to  in  the  will,  died  in 
1757*  He  had  been  twice  married.  By 
his  first  wife,  Millicent,  he  had  issue  two 
sons,  Thomas  and  Richard,  both  of  whom 
died  without  issue,  before  1780,  and  one 
daughter,  who  married  Stephen  Langham. 
Mrs.  Langham  left  at  her  death  four 
daughters,  Millicent  married  to  William 
Drought,  Maria,  and  the  two  testatrixes, 
Frances  Ann  and  Phillis,  whose  wills  are 
now  in  question. 

Sir  Thomas,  the  son,  and  who  was  of 
course,  the  uncle  of  Mrs.  Langham's  four 
daughters,  died  without  issue  in  1779, 
leaving  his  four  nieces,  the  said  Millicent 
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Drought,  Maria  Langham,  Frances  Ann 
Langham  and  Phillis  Langham,  his  co- 
heiresses-at-law.  In  1793,  Maria  Lang- 
ham died  intestate  and  unmarried,  leaving 
her  three  sisters,  Millicent,  Frances  Ann 
and  Phillis,  her  co-heiresses-at-law.  In 
1808,  Millicent  Drought  died  leaving  a 
son,  Thomas  Fuller  Drought,  her  only  son 
and  heir. 

Sir  Thomas  the  grandfather,  by  his 
second  marriage,  had  issue  a  son,  Wenman, 
who  died  without  issue,  in  1789,  and  a 
daughter,  Catherine,  who  married  Thomas 
Watson.  She  died  before  1828,  leaving 
issue  an  eldest  son,  Thomas  Samwell  Wat- 
son, who  took  the  name  of  Samwell,  and  died 
without  issue  in  1831,  and  who  is  designated 
as  Colonel  Samwell ;  a  second  son,  Wenman 
Langham  Watson,  who  died  without  issue 
in  1841 ;  a  third  son,  A therton  Watson,  who 
died  without  issue  in  1851,  and  a  daughter 
Charlotte  Felicia,  who  married  Benjamin 
Tinley,  and  had  issue  two  daughters,  Cla- 
rissa, who  married  Mr.  Woodford,  and 
Charlotta,  who  married  the  plaintiff. 

Such  being  the  state  of  the  family,  we 
must  now  refer  to  the  will  of  Sir  Thomas, 
the  uncle  of  the  two  testatrixes.  By  that 
will,  he  gave  his  real  estates,  being  those 
the  two- thirds  of  which  are  now  in  ques- 
tion, to  five  several  persons  and  their  issue 
male,  in  succession,  with  an  ultimate  limit- 
ation to  his  own  right  heirs.  It  has  already 
been  stated,  that  he  died  in  1779,  at  which 
time  his  four  nieces  were  his  co-heiresses, 
but  Maria  having  died  intestate  and  un- 
married in  1793,  the  reversion  then  became 
vested  as  to  one-third  in  his  niece  Frances 
Ann,  and  as  to  another  third  in  his  niece 
Phillis. 

The  five  persons  to  whom « and  to  whose 
issue  male  Sir  Thomas  the  uncle  had  de- 
vised the  estates  in  succession,  all  died 
without  issue  male,  in  or  before  the  year 
1843,  at  which  time,  therefore,  the  ulti- 
mate reversion  of  the  two-thirds  which 
had  vested  in  Frances  Ann  Langham  and 
Phillis  Langham  came  into  possession. 

The  persons  entitled  under  the  devises 
contained  in  the  wills  of  those  two  ladies, 
prior  to  the  ultimate  limitation,  thereupon 
entered  on  the  estates  and  enjoyed  the 
same  until  all  the  devises  prior  to  the  ulti- 
mate devise  (the  particulars  of  which  I 
have  already  stated)  became  extinct  in  the 


year  1849.  The  question  is,  who  then 
became  entitled  under  the  ultimate  limit* 
ation,  *'in  trust  for  the  right  heirs  of  the 
grandfather,  by  Mary  his  second  wife  for 
ever"  ? 

The  plaintiff  Wright  filed  his  biU,  con- 
tending that,  according  to  the  true  con- 
struction of  those  devises,  the  person 
entitled  to  the  two-thirds  when  the  prior 
limitations  under  the  two  wills  failed,  wat 
Atherton  Watson,  as  being  the  then  heir 
of  the  body  of  Sir  Thomas  the  grand- 
father, by  Mary  his  second  wife ;  and  the 
plaintiff  further  contended,  that  when 
Atherton  died  without  issue,  in  1851,  then 
the  two-tl4rds  to  which  he  had  become 
entitled,  passed  in  moieties  to  his  late  wife 
Charlotta  Henrietta,  and  to  the  son  of 
Mrs.  Woodford,  who  had  then  died. 

It  is  not  disputed  that  the  plaintiff  was 
right  in  his  contention,  if  according  to  the 
true  construction  of  the  will  the  two-thirds 
are  to  go  as  if  in  course  of  descent  in  tail 
from  the  grandfather  to  the  heirs  of  his 
body  by  Mary  his  second  wife.  But  on 
the  part  of  the  appellants  it  is  argued, 
that  that  is  not  the  true  view  of  the  rights 
of  the  parties.  They  contend,  that  the 
effect  of  the  ultimate  limitation  in  each  will 
was  to  give  the  estate  in  fee  to  the  person 
who  at  the  death  of  each  testator  was  then 
heir  of  the  body  of  the  grandfather  by 
Mary  his  second  wife.  Colonel  Samwell, 
the  eldest  son  of  Catherine  Watson,  was  at 
the  death  as  well  of  Frances  Ann  Lang- 
ham in  1828  as  of  Phillis  Langham  in 
1830,  heir  of  the  grandfather  by  Mary 
his  second  wife,  and  if  he  took  the  rever- 
sion in  fee  subject  to  the  prior  estates,  all 
of  which  expired  in  1849,  then  the  ap- 
pellants are  right  in  their  contention. 

The  object  of  the  bill  filed  by  Mr.  Wright 
was  to  obtain  a  declaration  of  his  right 
according  to  the  construction  for  which  he 
contended,  with  an  account  of  the  rents 
received  since  his  title  accrued,  and  for  a 
partition  against  the  persons  entitled  to 
the  other  portions  of  the  property.  Answers 
having  been  put  in,  the  cause  was  duly 
brought  to  a  hearing,  and  Vice  Chancellor 
Kindersley,  in  an  elaborate  judgment,  made 
a  decree  in  favour  of  the  plaintiff,  giving 
him  an  account  of  the  rents  not  from  the 
death  of  Atherton  Watson  in  1851,  but 
from  the  filing  of  his  bill  in  1852. 
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Against    that    decree    the    defendants 
appealed,  and  the  appeal  was  heard  early 
in  this  session  with  the  assistance  of  the 
ksmed  Judges.     Owing  to  their  absence 
on  the  circuit  their  opinions  were  not  given 
until  after  Easter  Term.     All  the  learned 
Judges  who  heard  the  case,  except   Mr. 
Jnttice  Willes,  are  of  opinion  that  the  Vice 
Chancellor  took  a  correct  view  of  the  law 
on  this  case.     And  concurring  with  them 
ss  I  do,  I  have  no  hesitation  in  moving 
yoor  Lordships  to  affirm  the  decree  below. 
r  cannot  distinguish  this  case  in  prin- 
ciple from  Mandevile*s  case,  which  is  in 
Co.  Lit.  26,  b.  That  case  is  thus  stated  by 
Lord  Coke :  "  John  de  Mandevile  by  his 
wife  Roberge  had  issue  Robert  and  Mawde  : 
Michael  de  Morevill  gave  certain  lands  to 
Roberge  and  to  the  heirs  of  John  Mande- 
tOc  her   late  husband,  on  her  body  be- 
gotten, and  it  was  adjudged  that  Roberge 
lud  an  estate  but  for  life,  and  the  fee  tail 
Tested  in  Robert  (heirs  of  the  body  of  his 
fither  being  a  good  name  of  purchase),  and 
that  when  he  died  without  issue,  Mawde 
the  daughter  was  tenant  in  tail  as  heir  of 
the  body  of  her  father  per  formam  doni, 
and  the  formedon  which  she  brought  sup- 
posed."   Then  he  gives  the  form  in  Latin, 
the  substance  of  which  is,  that  she  claimed 
is  heir  of  the  body  of  her  father.     '*  And 
yet,  in  truth,  the  land  did  not  descend 
onto  her  from   Robert,  but  because  she 
could  have  no  other  writ,  it  was  adjudged 
to  be  good.     In  which  case,  it  is  to  be 
observed,  that  albeit  Robert   being  heir 
took  an  estate  tail  by  purchase,  and  the 
daughter  was  no  heir  of  his  body  at  the 
time  of  the    gift,   yet  she   recovered  the 
Isnd  per  formam  doni  by  the  name  of  heir 
of  the  body  of  her  father,  which  notwith- 
itioding  her  brother  was,  and  he  was  capa- 
ble at  the  time  of  the  gift ;  and  therefore 
when  the  gift  was  made  she  took  nothing 
bat  in  expectancy,  when  she  became  heir 
per  formam  doni.**  It  is  true  that  the  words 
there  were  "to  the  heirs  of  the  body  of  John 
de  Mandevile  by  Roberge  his  wife,"  where- 
u  here  they  are  to  "  the  heirs  (not  heirs  of 
the  body)  of  the  grandfather  by  Mary  his 
second  wife."     But  this   makes   no   real 
difference.  The  heirs  of  a  person  deceased, 
by  his  second  wife,  must  mean  the*heirs  of 
his  body  by  her,  otherwise  the  reference  to 
the  wife  would  be  inoperative,  and  the  limit- 
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ation  could  not  take  effect.  This,  indeed, 
was  not  the  point  in  dispute.  What  was 
contended  was,  either  that  Mandevile's 
case  ought  not  to  be  followed,  as  resting  on 
no  sound  foundation,  or  that  if  that  is  not 
so,  then  there  are  in  this  case  means  of 
distinguishing  it  from  Mandevile's  case, 
owing  mainly  to  the  use  of  the  words 
**for  ever,** 

Now,  as  to  Mandevile's  case,  I  am  not 
aware  of  any  authority  for  saying  that  it 
is  not  law.  It  is  true  that  Mr.  Butler,  in 
his  note  to  Fearne,  p.  83,  says,  it  is  an 
anomalous  case ;  but,  he  adds,  that  the 
law  is  settled,  though  the  principles  on 
which  it  is  settled,  are  not  easily  discover- 
able. And  this  is  precisely  the  sort  of 
case  in  which  the  importance  of  adhering 
to  what  has  been  decided  is  far  greater 
than  that  of  having  a  rule  abstractedly  the 
best  or  most  consonant  with  other  prin- 
ciples. It  is  impossible  to  say  how  often,  in 
advising  on  titles,  conveyancers  may  have 
acted  on  the  authority  of  this  ancient  case, 
stated  without  doubt  as  good  law  by  Lord 
Coke,  commented  on  by  Mr.  Fearne,  ap- 
parently with  approbation,  and  never,  so 
far  as  I  know,  seriously  questioned.  The 
rule,  moreover,  which  it  enunciates  is  one 
certainly  very  convenient,  even  if  on  strict 
legal  reasoning  it  may  be  to  some  extent 
anomalous. 

The  main  stress  of  the  argument,  how- 
ever, did  not  rest  on  the  notion  that  Man^ 
devile's  case  was  to  be  questioned,  but  on 
there  being  grounds  for  distinguishing  the 
present  case  from  it,  and  that  mainly  on 
the  authority  of  Roe  d.  Nightingale  v. 
Quartley.  In  that  case  there  was  a  devise 
•*  To  Hester  Read,  daughter  of  Walter  Read, 
and  to  the  heirs  of  her  body  for  ever,  and 
for  default  of  such  issue  then  to  such  child 
or  children  as  the  wife  of  Walter  Read  is 
now  enceinte  with,  and  to  the  heirs  of  the 
body  or  bodies  of  such  child  or  children, 
and  for  default  of  such  issue  to  the  right 
heir  of  Walter  Read  and  Mary  his  wife  for 
ever."  Hester  Read  entered  on  the  death 
of  the  testator.  M  ary  Read  was  not  enceinte, 
and  died  (without  ever  having  any  child) 
before  Walter  her  husband.  Then,  Walter 
Read,  her  husband,  married  a  second  wife, 
and  afterwards  died  leaving  issue  the  de- 
fendant Constantia  Quartley  his  only  child 
by  his  second  wife.     Then,  Hester  died 
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without  issue,  leaving  the  plaintiff  Mary 
Nightingale  her  cousin  and  heir-at-law. 
She  was  the  only  child  of  Walter  and 
Mary.  The  plaintiff  was  held  entitled  to 
recover  the  whole  as  heing  the  heir  of 
Hester. 

The  Vice  Chancellor,  in  his  judgment, 
in  commenting  on  that  case,  says,  that 
neither  Mandevile*8  case  nor  the  doctrine 
derived  from  it,  was  referred  to  in  it.  I  do 
not  think  it  necessary  to  consider  whether 
he  was  or  was  not  warranted  in  that  as- 
sumption, for  T  cannot  think  that  your 
Lordships  ought  to  treat  it  as  having  over- 
ruled MandeviU's  case^  proceeding  as  it 
did  on  totally  different  grounds.  In  truth, 
in  Roe  v.  Quartley  both  parties  proceeded 
on  the  common  assumption  that  the  ulti- 
mate limitation  passed  the  fee.  The  testa- 
tor had  already  given  an  estate  tail  to  the 
only  existing  child  of  Walter  and  Mary, 
and  to  another  child  with  which  he  sup- 
posed Mary  to  be  enceinte,  and  if  the  con- 
struction acted  on  in  Mandevile's  case  had 
been  adopted,  the  effect  would  have  been 
to  repeat  the  two  estates  tail  already  given, 
first  to  Hester  and  then  to  the  child  with 
which  Mary  was  supposed  to  be  enceinte. 
It  is  true  that  on  failure  of  these  two  estates 
tail  the  devise  would,  according  to  the  doc- 
trine of  Mandevile*s  case,  have  been  effec- 
tual to  carry  the  estate  to  after-bom  chil- 
dren of  Walter  and  Mary,  if  there  had  been 
any.  Both  parties,  however,  treated  the 
devise  as  clearly  being  a  devise  in  fee 
simple,  and  as  if  the  only  question  was, 
whether  the  fee  vested  in  Hester  or  in  the 
child  by  the  second  marriage.  Whether 
that  was  a  correct  view  of  the  case  does 
not  seem  to  me  to  be  necessary  to  be  de- 
termined. The  decision,  if  it  is  not  recon- 
cileable  with  Mandevile*s  ease,  cannot,  in 
my  opinion,  be  supported. 

It  was  argued  that  in  this  case,  as  in 
Roe  V.  Quartley,  the  ultimate  liifiitation  is 
strictly  a  limitation  in  fee ;  the  words 
"for  ever"  occurring,  and  those  words 
being  sufficient  to  shew  that  the  previous 
words  ought  to  be  read  as  a  mere  designatio 
persona.  This  was  the  view  of  the  case 
taken  by  Mr.  Justice  Willes,  and  is  there- 
fore entitled  to  great  attention.  But  I  am 
unable  to  concur  in  it.  The  words  **  for 
ever"  would  no  doubt  be  sufficient,  if  the 
context  required  it,  to  create  an  estate  in  fee ; 


but,  considering  how  very  commonly  those 
words  are  used  in  connexion  with  an  estate 
of  inheritance,  whether  in  tail  orinfee,  being 
in  fact  merely  tautologous,  I  cannot  think 
they  make  any  real  difference.  It  is  not 
unworthy  of  remark  that  in  the  very  case 
on  which  we  are  commenting,  of  Roe  v. 
Quartley,  the  words  **  for  ever"  are  used  in 
connexion  with  an  estate  tail,  the  first  gift 
being  "  to  Hester  Read  and  the  heirs  of 
her  body  for  ever." 

Mr.  Justice  Willes  points  out  that  if  we 
construe  the  devise  according  to  the  rule 
in  Mandevile^s  case,  there  is  an  intestacy 
as  to  the  ultimate  fee.  No  doubt  that  is 
so,  and  that  affords  an  argument  in  favour 
of  the  construction  which  he  adopts,  but  it 
is  not,  in  my  opinion,  sufficient  to  out- 
weigh those  which  press  in  an  opposite 
direction. 

All  the  learned  Judges  having  eoncnrred 
in  this  opinion,  with  the  exception  of  Mr* 
Justice  Willes,  I  shall  move,  as  I  have  al- 
ready stated,  that  the  decree  of  the  Court 
below  be  affirmed. 

Before  I  quit  the  subject,  I  ought  to 
mention  that,  in  the  course  of  the  argument, 
it  was  suggested  on  the  part  of  the  re^ 
spondents  that  there  was  a  portion  of  this 
judgment  which  ought  to  be  varied.  The 
Vice  Chancellor,  in  giving  judgment,  di^ 
rected  an  account  of  the  rents  only  from 
the  time  when  the  bill  was  filed,  and  not 
from  the  preceding  year,  in  which  Atherton 
Watson,  the  preceding  tenant  in  tail,  had 
died.  His  Honour  did  not  do  that  per 
incuriam.  He  considered  the  case  very 
fully,  and  thought  that,  inasmuch  as  daring 
that  year  the  rents  had  been  received  by  a 
person  as  trustee  claiming  under  the  person 
who  devised  them  in  fee,  and  as  the  tru8« 
tee  had  handed  them  over  in  what  wouM 
have  been  the  due  execution  of  his  trust 
to  the  person  entitled,  a  married  woman, 
to  her  separate  use,  they  could  not,  there- 
fore, be  recovered  back.  His  Honour 
thought  it  would  net  be  just  to  give  an 
account  that  would  affect  that  trustee,  and, 
therefore,  limited  the  account  to  the  time 
of  the  filing  of  the  bill.  Whether  an 
account  should  be  directed  from  the  filing 
of  the  bill  or  from  an  anterior  time  is  always 
a  mattef ,  in  a  great  measure,  of  discretion ; 
and  I  am  not  at  all  prepared  to  say  that 
the  Vice   Chancellor  has  not  come  to  a 
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eorrect  conclation  upon  that  point.  There* 
fore  I  shall  adrise  your  Lordships  to  pay 
BO  attention  to  that  suggestion,  and  shall 
ttrnply  move  that  the  decree  of  the  Court 
below  be  affirmed.  I  think  that  this 
being  a  case  of  very  considerable  doubt, 
the  costs  ought  to  come  out  of  the 
estate. 

LoBD  W£NSLEYDALB.«~My  Lords,  in 
this  ease  I  do  not  think  it  necessary  to 
add  many  observations  to  those  that  have 
fidlen  from  my  noble  and  learned  friend. 
I  concur  with  him  in  opinion  that  your 
Lordships  ought  to  affirm  the  judgment  of 
the  Vice  Chancellor. 

The  question  arises  entirely  on  the  con- 
itruction  of  one  clause  in  the  will  of  Mrs. 
Phillis  Langham,  giving  the  real  estate  in 
default   of    issue   previously    mentioned. 
The  words  of  that  bequest  are,  "  And  for 
de&ult  of  all  such  issue,  then  upon  trust 
for  the  right  heirs  of  my  grandfather,  Sir 
Thomas  Samwell,  Baronet,  deceased,  the 
&ther  of  my  late  uncle,  Sir  Thomas  Saro- 
well,    by    Mary   his    second    wife,    also 
deceased,  who  was  the  daughter  of  Sir 
Gilbert  Clarke,  Knight,  for  ever."     The 
question  is,  whether  the  right  heir  of  Sir 
Thomas  Samwell,  the  father,  by  his  wife 
Mary,  who  was   Colonel  Samwell,  takes 
mder  that  description  an  estate  tail  or  not. 
And  that  depends  simply  on  the  question 
whether    Maudevile*s    ease    (which    has 
been  sufficiently  stated  by  my  noble  and 
learned  friend)  applies  to  this  case  or  not. 
Now  MandevUe*s  ease  must  undoubtedly 
be  considered  as  a  binding  authority.     It 
bss  been  objected  to,  and  the  principles 
CD  which  it  rests  have  been  described  as 
somewhat  anomalous.     But  I  do  not  be- 
lieve that  it  has  ever  been  objected  to  as 
bad  law,  although  it  is  stated  in  the  case 
of  the  appellants  that  it  was  objected  to 
by  Lord  Coke  as  bad  law  in  2  Leonard, 
Bat  on  referring  to  that  case  it  will  be 
Men  that  what  Lord  Coke  said  was  merely 
SI  an  advocate,  and  not  as  a  Judge,  for  he 
wai  Attorney  General  at  that  time.     But 
in  all  the  treatises  upon  the  subject  since, 
Ma%ievile*M  case  has  been  deemed  good 
iaW( 

Then,  the  only  question  is,  whether  the 
present  case  can  be  distinguished  from 
MandeMe^a  ease.  I  confess  that,  during 
^  eoone  of  tbia  inquiry,  I  have  felt  that, 


if  this  had  been  a  discussion  of  this  ques- 
tion for  the  first  time,  and  I  had  been  called 
upon  first  to  decide  on  the  meaning  of  this 
clause  in  the  will,  1  should  have  enter- 
tained some  doubt  whether  it  was  not  to 
be  distinguished  from  MandeviWs  case,  by 
two  circumstances,  the  one,  that  it  is  a 
devise  *'  for  ever,"  which  imports  in  fee  ; 
and,  secondly,  that  if  you  construe  this  to 
be  an  estate  tail,  there  will  be  an  intestacy 
as  to  the  remainders  over,  which  is  a 
circumstance  that  you  ought  to  avoid  in 
construing  wills.  My  noble  and  learned 
friend  has  mentioned  that  Mr.  Justice 
M'illes,  in  the  opinion  which  he  gave, 
pointed  out  that  circumstance,  but  I  think 
he  is  mistaken  there,  for  1  do  not  think 
that  any  of  the  Judges  who  have  given 
their  opinions  upon  this  case  have  pointed 
out  that  to  construe  this  to  be  an  estate 
tail  would  create  an  intestacy.  But  the 
creating  an  intestacy  is  only  an  argument 
against  that  construction,  nothing  more. 
However,  I  cannot  say  that  my  notions  on 
that  subject  have  amounted  to  much  more 
than  a  doubt  in  the  course  of  this  inquiry, 
and  I  hold  that  you  ought  not  to  reverse  a 
careful  and  elaborate  decision  of  the  Court 
below  unless  you  are  satisfied  that  it  is 
wrong.  A  mere  doubt  in  your  own  mind 
as  to  the  propriety  of  the  construction 
ought  not  to  entitle  you  to  reverse  the 
judgment.  And  when  I  consider  that  that 
judgment  has  been  recognized  as  being 
perfectly  sound  by  four  Judges  out  of  the 
five  who  have  given  their  opinion,  1  cer- 
tainly cannot  consider  that  my  doubts 
ought  to  weigh.  In  fact,  I  may  say  they 
are  removed.  I  cannot  distinguish  this 
case  from  Mandevile's  case.  I  think  the 
words  "  for  ever"  may  not  improperly  be 
applied  to  an  estate  tail,  though  with  re- 
spect to  an  estate  tail  they  are  not  perfectly 
correct.  The  circumstance  of  this  con- 
struction having  the  effect  of  creating  an 
intestacy  does  not  appear  to  me  sufficient 
to  weigh  against  the  authority  of  Man- 
devile*s  case.  With  the  decision  of  the 
Court  below,  and  the  opinion  of  four 
learned  Judges  in  support  of  that  decision, 
I  cannot  do  otherwise  than  advise  your 
Lordships  to  affirm  this  judgment. 

I  quite  agree  that,  inasmuch  as  the  tes- 
tator himself  has  created  the  difficulty  by 
not  expressing  the  limitation  with  sufficient 
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clearness,   his   estate   ought  to  pay  the 
costs. 

Mr.  Olasse.^^  Before  your  Lordships 
a£5rm  the  judgment,  will  you  allow  me  to 
say  one  word  as  to  costs?  I  understand 
your  Lordships  to  say  that  the  costs  ought 
to  come  out  of  the  estate.  There  is  no 
estate,  and  directing  them  to  come  out  of 
the  estate  would  in  fact  be  to  direct  the 
respondents  to  pay  the  costs  of  the  present 
appeal,  and  I  apprehend  that  is  not  what 
your  Lordships  mean. 

^fV  Richard  BethelL — There  is  an  estate 
in  question. 

Lord  Cranworth. — The  respondents 
have  the  estate,  I  suppose. 

Mr.  Glasse, — No,  my  Lord,  there  is  a 
receiver  appointed  of  the  estate,  and  in 
the  Court  below  no  costs  were  given  up 
to  the  hearing. 

Sir  R.  BethelL— There  are  6,000^.  in 
court  now. 

Lord  Cranworth. — The  receiver  is 
a  receiver  for  some  of  the  parties  in- 
terested. 

Mr.  Ohsse.^^lt  is  not  an  administration 
suit. 

Sir  R.  BethelL — It  is  a  very  unusual 
thing  to  have  an  argument  upon  a  judg- 
ment of  the  House  of  Lords. 

Lord  Cranworth. — I  was  in  error  in 
what  I  said  about  costs.  I  thought  it  was 
an  administration  suit. 

Mr.  Glasse. — It  is  a  simple  ejectment 
bill. 

Sir  R.  BethelL — It  is  a  bill  brought  to 
put  a  construction  upon  this  will.  '  It 
relates  to  real  estate.  A  receiver  was 
appointed  in  the  cause,  and  rents  have 
accumulated  to  the  amount  of  6,000/.,  now 
in  court.  There  is,  therefore,  an  ample 
fund  to  be  dealt  with,  which  is  the  subject 
of  controversy  in  the  suit. 

Lord  Wensleydale.  —  If  we  could 
properly  make  an  order  for  the  costs  to 
come  out  of  the  estate,  I  should  wish  to 
do  it ;  but  if  we  cannot  do  it  there  is  an 
end  of  it. 

Lord  Cranworth.— I  know  of  no  pre- 
cedent for  it.  I  erroneously  considered 
this  as  being  an  administration  suit.  I 
think  the  better  way  will  be  simply  to  say, 
no  costs. 

Sir  R.  BethelL'-^lt  is  an  administration 


suit,  being  a  suit  to  put  a  construction  on 
the  will. 

Lord  Cranworth. — It  is  a  suit  to  put 
a  construction  on  the  will,  and  to  get 
possession. 

Mr.  Anderson. — The  legal  estate  being 
outstanding. 

Lord  Cranworth. — The  better  way 
will  be  to  say  nothing  about  the  costs.  1 1 
is  not  that  the  Court  has  taken  possession 
of  the  testator's  estate,  and  that  now  it  is 
administering  it.  It  only  happens  acci- 
dentally that  there  is  a  fund  in  court, 
because,  in  consequence  of  the  lapse  of 
time,  rents  have  accumulated. 

Decree  and  order  affirmed. 


M 
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COOPER  V.  HOOD. 


Specific  Performance^-^What  constitutes 
Agreement — Proposal  to  sell  or  buy  a  Share 
in  a  Business. 

An  offer  by  letter  to  sell  or  buy  a  busi^ 
ness  cannot  be  carried  into  effect  unless  from 
the  whole  letter  taken  together  an  inference 
can  be  drawn  from  which  the  material  terms 
of  the  contract  can  be  ascertained.  In  the 
absence  of  that,  it  amounts  but  to  an  offer  to 
treat,  as  nothing  can  be  supplied  by  conjee- 
ture. 

What  may  be  considered  as  fair  infer- 
ences  in  such  cases. 

The  bill  in  this  suit  was  filed,  by  Samuel 
Thomas  Cooper  and  John  Arthur  Cooper, 
against  Henry  Hood,  praying  for  a  declara- 
tion that  two  letters,  dated  the  18th  and 
the  28th  of  May  1857,  constituted  a  valid 
agreement  for  the  purchase,  by  the  defen- 
dant, of  their  shares  in  the  Leeds  Iron- 
works, and  for  its  specific  performance. 
There  was  also  an  alternative  prayer  for 
the  dissolution  of  the  partnership. 

S.  Cooper,  the  father  of  the  plain- 
tiffs, J.  Field  and  H.  Hood,  carried  on 
the  business  of  iron  -  manufacturers  in 
Hunslet,  near  Leeds,  under  articles  of 
partnership,  dated  the  7th  of  March  1839, 
which  provided  that  the  partnership  should 
continue  for  twenty-one  years  from  the 
date  of  the  deed,  if  they  all  lived  so  long. 
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After  that,  prorision  was  made  for  its 
deterxnioation.  It  was  also  made  deter- 
minable on  the  death  of  any  one  of  the 
partners. 

J.  Field  died  on  the  7th  of  April  1 840  ; 
and  on  the  22nd  of  December  1848,  H. 
Hood  purchased  his  share  of  the  business 
from  his  personal  representatives  ;  but  this 
share  was  not  assigned  to  H.  Hood  until 
after  the  death  of  S.  Cooper. 

S.  Cooper  died  on  the  10th  of  July 
1849.  By  his  will,  dated  the  5th  of 
March  1842,  he  directed  his  business  of 
an  ironmaster  to  be  carried  on  by  his 
trustees  during  the  minority  of  his  sons, 
tbe  plaintiffs,  and  upon  their  attaining 
twenty-one  he  gave  his  share  of  the  busi- 
ness to  them  equally. 

The  trustees  named  in  the  will  dis- 
claimed, and  on  the  16th  of  January  1851 
letters  of  administration  were  granted  to 
Mary  Cooper,  the  testator's  widow,  until 
one  of  her  sons  should  attain  twenty- 
one. 

S.  T.  Cooper,  the  testator's  son,  was 
engaged  in  the  business  as  an  apprentice, 
from  the  age  of  sixteen,  and  he  attained 
twenty-one  on  the  2drd  of  June  1852, 
tnd  on  the  30th  of  May  1853  he  took  out 
letters  of  administration  to  his  father. 

J.  A.  Cooper,  the  other  son,  attained 
twenty-one  on  the  28th  of  July  1855. 

By  an  order  made  on  the  1st  of  Decem- 
ber 1853,  on  the  petition  of  Mary  Cooper 
tnd  others,  she  and  S.  T.  Cooper  were 
appointed  trustees  of  his  father's  will,  and 
it  her  death,  on  the  16th  of  December 
1855, 8.  T.  Cooper  became  the  sole  trustee. 
Towards  the  end  of  1856  H.  Hood  in- 
directly mentioned  that  he  might  not  be 
iinwilling  to  dispose  of  his  shares  in  the 
business  and  retire  altogether,  at  the  same 
time  intimating  that  he  considered  his  share 
of  the  goodwill  worth  a  large  sum  beyond 
tbe  price  at  which  they  stood  in  the  part- 
nenhip  stock  books.  The  plaintiffs  were 
not  unwilling  to  make  an  arrangement, 
but  after  some  interviews,  nothing  was 
done  beyond  making  out  some  rough  ac- 
counts. 

While  things  were  in  this  position  S.  T. 
Cooper  received  the  following  letter : — 
'*Leedi  Ironworks,  Monday,  18th  May,  1857. 
"  Dear  Sam, — Ridehalgh  (the  plaintiffs' 
solicitor)  la  not  at  home,  so,  of  course,  I 


have  done  nothing.  I  have  a  letter  from 
J.  Taylor,  which  is  about  double  what 
could  be  agreed  to(l).  In  looking  over 
the  papers,  I  find  that  in  all  probability  my 
accounts  on  the  30th  of  June  will  be  about 
140,000/.,  to  this  add  for  goodwill,  &c. 
55,000/.  to  60,000/.  This  is,  indeed,  a 
large  sum,  and  apparently  could  at  once 
be  rendered  upwards  of  80,000/.  without 
reference  to  Arthur's  share  of  stock  or 
securities.  It  is  therefore  quite  clear  that 
under  any  circumstances  a  large  portion 
of  my  money  must  remain  at  the  works, 
for  it  is  vain  to  expect  any  eligible  person 
possessing  this  fortune  to  embark  in  busi- 
ness, or  yet  to  have  it  at  command.  The 
more  I  look  at  this  matter,  the  more  I  am 
convinced  of  the  fairness  of  my  views,  for 
it  is  obvious  that  for  some  years  I  must 
run  the  risk  of  the  prosperity  of  the  Leeds 
Ironworks  before  my  share  of  the  capital 
(60,000/.)  can  be  repaid,  and  then,  after 
this,  the  goodwill,  &c.  The  value  of  this 
goodwill,  and,  indeed,  the  purchase  alto- 
gether, is  rendered  more  favourable  to  the 
purchaser  by  the  loan  of  capital  on  such 
favourable  terms  as  the  security  of  the 
property  itself,  and  further  that  the  whole 
bonus  or  goodwill  will  in  all  probability 
be  made  and  clear  itself  in  less  time  than 
will  be  fixed  for  its  payment.  "Were  I 
younger,  and  in  your  circumstances,  I 
should  not  for  one  moment  hesitate  to 
purchase  in  these  works  on  similar  terms ; 
and  though  my  wish  is,  if  my  way  be  clear, 
to  retire  from  the  concern,  I  do  so  from 
no  fear  of  its  want  of  continuance,  but 
simply  that  I  have  no  need  of  personal 
attention  to  business.  I  am  also  of  opinion 
that  no  manufacturing  or  commercial  es- 
tablishment can  prosper,  trading  with  an 
insufficient  capital,  and  I  should  on  no 
account  give  my  consent  to  any  alteration 
in  this  respect  while  my  property  is  at  stake 
in  the  works.  I  have,  therefore,  carefully 
looked  into  the  matter,  and  believe  that 
80,000/.  to  90,000/.  is  requisite  as  a  paid 
capital,  without  the  liability  of  any  part- 
ner's power  to  withdraw  till  the  end  of  the 
partnership  term.     Now,  I  have  no  doubt 

(1)  Mr.  Taylor  had  been  a  confidential  clerk  in 
the  business  for  about  seventeen  years,  and  this 
referred  to  some  intimation  made  to  him  that 
he  would  be  permitted  to  have  a  share  in  the 
business. 
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you  will  believe  me  when  I  say  that  I 
should  not  advise  you  to  do  what  I  would 
not  do  myself  under  similar  circumstances, 
and,  moreover,  I  should  be  very  sorry  to 
carry  out  an  arrangement  with  any  person 
with  whom  you  could  not  work  well  and 
be  in  peace  and  unity  during  the  partner- 
ship. These  remarks  contain  my  opinion, 
and  will,  I  think,  lead  you  to  a  train  of 
reasoning  which  will,  I  hope,  enable  you 
to  make  a  good  and  sound  conclusion  and 
enable  an  arrangement  speedily  to  be  con- 
eluded.  As  to  the  fairness  of  my  views, 
I  entertain  no  doubt,  and  to  shew  you  this, 
I  will  make  the  additional  offer  of  purchas- 
ing your  family's  one-third,  or  your  own 
one-sixth,  as  can  be  arranged,  on  exactly 
the  terms  I  propose  to  sell  to  you.  You 
must  understand  that  I  make  this  as  a 
positive  offer,  either  to  sell  or  to  purchase, 
as  you  may  elect.  The  only  other  obser- 
vation that  I  shall  make  is  to  assure  you 
that  if  I  purchase  your  share,  I  do  so  only 
with  the  view  of  taking  other  steps  for  the 
immediate  sale  of  the  entire  property  ;  a 
matter  I  feel  certain  I  shall  have  no  diffi- 
culty in  accomplishing,  and  without  in  the 
slightest  disparaging  your  judgment  as  a 
man  of  business  or  your  conduct  as  a  gen- 
tleman, for  believe  me,  since  you  first 
came  under  my  hands  on  leaving  school, 
I  have  ever  felt  you  would  do  both  your- 
self and  the  business  credit. — Believe  nae, 
dear  Sam,  yours  sincerely, 

"  Henry  Hood." 
A  meeting  of  the  parties  was  afterwards 
held  at  the  office  of  Mr.  Ridehalgh.  The 
offer  contained  in  the  letter  was  discussed, 
and  an  answer  promised  one  way  or  the- 
other,  which  was  afterwards  sent  as  fol- 
lows :— 

**  Leeds  Ironworks,  28th  May,  1857. 

**  My  dear  Sir,  —  Since  receiving  your 
letter  of  the  1 8th  instant,  I  have  carefully 
considered  the  matter  of  purchasing  your 
share  in  the  Leeds  Ironworks  on  the 
terms  you  ask,  and  have  also  taken  the 
advice  of  friends  and  my  solicitor  on  the 
subject.  Though  sorry  as  I  shall  be  to 
leave  them  after  having  spent  so  much  of 
my  time  here,  I  cannot  but  come  to  this 
conclusion,  that  it  will  be  better  to  dispose 
of  my  sixth  share  and  also  the  interest  of 
my  brother  to  you  on  precisely  the  same 
terms  as  you  propose  to  sell  to  me.     And 


I  have  communicated  with  my  brother, 
who  fully  concurs  with  me  in  accepting 
your  offer  for  our  one-third  share  in  tho 
Leeds  Ironworks.  According  to  the 
statements  we  made  and  the  calculations 
we  went  into,  on  which  terms  your  letter 
of  the  18th  instant  is  based,  our  account 
will  be  on  the  dOth  of  June  next  ray 
about  75,000/.  ;  to  this  add  bonus  on 
goodwill  from  27,500/.  to  30,000/.  TheM 
are  my  views  on  the  subject,  and  the 
conclusion  I  have  arrived  at  after  mature 
consideration.  I  cannot  conclude  without 
thanking  you  for  your  handsome  letter 
and  for  the  kind  way  in  which  you  speak 
of  my  having  conducted  myself  here  both 
as  a  man  of  business  and  as  a  gentleman. 
— I  am,  &c. 

**  Sam.  T.  Cooper." 

No  answer  was  sent  to  this  letter  until 
the  6th  of  June  1857,  when  the  defendant 
in  a  long  letter  complained  of  their  accept- 
ing his  offer,  and  said  ''  that  he  never 
had  the  slightest  intention  of  purchasing 
from  them.** 

Some  further  correspondence  resulted 
from  the  refusal  to  abide  by  the  offer,  but 
finally  this  suit  was  instituted. 

Mr,  R,  Palmer  and  Mr.  Wickens,  for 
the  plaintiffs.— 'The  acceptance  of  the  de- 
fendant's offer  to  buy  was  a  good  contract; 
he  represented  the  property  as  too  good 
to  be  lost,  and  clearly  intended  to  induce 
a  belief  in  the  plaintiffs  that  he  was  willing 
either  to  buy  or  sell.  The  Court  therefore 
would  carry  the  agreement  into  effect. 

The  Solicitor  General  and  Mr,  Ra$eht 
for  H.   Hood. — The  terms  were  far  too 
indefinite  to  be  enforced  by  the  Court. 
One  great    temptation    to    buy    was  the 
benefits  held  out  to   the  purchaser,   but 
none  of  them  had  been  settled.  The  whoIe» 
therefore,  was  nothing  more  than   a  pro- 
posal to  treat.    The  letter  did  not  amount 
to  a  concluded  agreement.— 
Kennedy  v.  Lee,  3  Mer.  441. 
Honey  man  v.  Marryat^  21  Beav.  14. 
Brace  v.  Wehnert,  27  Law  J.  Rep.  (h.s.) 

Chanc.  572. 
Price  V.  Griffith,  1  De  Gex,  M.  &  Q. 
80;    s.  c.  21    Law   J.  Rep.  (M.a.) 
Chanc.  78. 

Mr.  R,  Palmer,  in  reply .  — Extrinaie 
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eridence  might  be  introduced  to  admit  the 
papers  and  accounts  referred  to  by  the  par- 
ties. The  Statute  of  Frauds  was  not  at 
all  in  the  way.  Between  partners,  any 
ancertainty  which  might  arise  from  the 
use  of  general  words  or  symbols  could  be 
explained,  if  not  by  the  documents,  cer- 
tainly by  the  way  they  were  understood  in 
the  trade.  The  mere  contemplation  of 
having  assistance  to  prepare  a  proper 
agreement  could  not  be  allowed  to  in- 
validate the  contract.  The  Court  could 
also  determine  whether  in  such  a  case  the 
money  was  to  remain  on  the  security  of 
the  property ;  it  could  also  determine  the 
time  it  ought  so  to  remain  :  the  agreement 
therefore  ought  to  be  enforced.— 

Ridgway  v.  Wharton,  6  H.L.  Cas. 
238 ;  8.  c.  3  De  Gex,  M.  &  G.  677  ; 
27  Law  J.  Rep.  (n.s.)  Chanc.  46. 

GMeit  y.  Beechy,  3  Sim.  24  ;  s.  c.  2 
RusB.  &  M.  624;  9  Law  J.  Rep. 
Chanc.  200. 

Kell  V.  Charmer t  23  Bear.  195. 

Fcwle  T.  Freeman^  9  Ves.  851. 

The  Master  of  the  Rolls. — The  sole 
question  is,  whether  the  terms  of  the  contract 
are  so  clear  and  so  free  from  ambiguity 
as  to  enable  them  to  be  carried  into  effect 
by  this  Court.     If  I  made  a  decree  for 
specific  performance,  the  usual  terms  of 
the  decree  after  making  the    declaration 
(for  there  is  no  question  about  the  title) 
would  be  to  refer  the  matter  to  chambers 
to  settle  the  conveyance  in  case  the  parties 
differ.    When  I  came  to  settle  the  convey- 
SDoe  to  the  defendant  of  the  interest  of  the 
plaintiffs  in  these  works,  I  should  have  no 
other  guide  than  the  letter  of  the  18th  of 
May  1857.      The  two  sixths  are  to  be 
bought  on  exactly  the  same  terms  as  the 
defendant  proposes  to  sell,  that  is,  mutatis 
WMtandU,  and  altering  the  figures  and  sums 
in  the  proportion  of  one-third  to  two-thirds, 
or  in  other  words,  one-half:  with  this  guide 
and  no  other,  I  go  through  the  terms  of 
this  letter,  and  consider  how  far  it  is  clear 
snd  to  what  extent  I  could  ascertain  the 
means  of  carrying  it  into  effect.     If  by  a 
&ir  inference  from  the  whole  letter  taken 
together,    I  can  do   this,   I  can  make   a 
decree  for  specific  performance  of  the  con- 
tract; but  I  am  not  at  liberty  to  supply  by 
conjecture  anything  not  to  be  found  in  the 


letter  or  to  be  derived  by  fair  inference 
from  it. 

The  first  uncertainty  suggested  was  with 
reference  to  the  word  '*  papers,*'  but  no- 
thing turns  upon  it,  because  the  papers 
are  not  incorporated  into  the  agreement, 
and  I  cannot  refer  to  them  for  the  purpose 
of  making  it  clear ;  but  the  next  uncer- 
tainty suggested  is,  the  use  of  the  symbol 
'*  &c.,"  but  I  do  not  feel  the  force  of  this. 
The  words  are  '*good^vill,  &c."  These 
words  are  connected  together,  and  they 
mean  to  unite  such  other  things  as  are 
necessarily  connected  with  and  belong  to 
the  goodwill,  many  of  which  are  easily 
pointed  out ;  for  instance,  the  use  of  trade- 
marks, and  a  covenant  by  the  vendor  not 
to  carry  on  a  similar  business  in  Great 
Britain  for  a  reasonable  time,  to  be  limited 
in  the  conveyance,  having  regard  to  the 
nature  of  such  undertakings.  All  these 
would  be  included  in  the  words  *'  et 
catera,**  and  would  be  involved  in  the 
conveyance.  With  respect  to  that,  I  should 
not  have  much  difficulty  in  carrying  it 
into  effect. 

The  next  observation  is,  that  some  por- 
tion of  the  purchase-money  is  to  be  left  in 
the  business,  and  for  some  years.  This  is 
a  much  more  serious  objection.  What 
portion  of  the  purchase-money  is  meant 
by  •*  a  large  portion**  —  the  words  used 
in  the  letter  ?  How  is  it  to  be  paid  ?  By 
what  instalments,  and  after  what  time,  and 
how  is  the  unpaid  portion  to  be  secured  ? 
I  look  in  vain  for  anything  in  this  letter 
to  guide  me.  It  is  clear  that  the  purchase- 
money  is  not  to  be  paid  down,  for  the 
passage  which  I  have  read  and  the  passage 
which  follows  it  expressly  state  '*  that  a 
large  portion  must  remain  at  the  works,'* 
and  that  *'  the  vendor  must  run  the  risk 
of  the  prosperity  of  the  works  before  his 
share  of  the  capital  can  be  repaid.**  The 
next  passage  may  perhaps  be  fairly  inter- 
preted to  mean  that  the  purchase- money 
was  to  be  held  on  the  security  of  the  pro- 
perty, but  is  the  personal  security  of  the 
purchaser  to  be  added?  This  is  left  in 
doubt;  and,  still  more,  the  time  to  be 
fixed  for  the  payment  of  the  purchase- 
money  is  expressly  left  to  be  afterwards 
fixed,  for  it  says,  '*  In  less  time  than  will 
be  fixed  for  its  payment.**  How  could  I 
fix  this  time  ?  The  time  when  the  payment 
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of  the  purchase-money  is  to  be  required 
is  a  matter  of  very  great  moment,  and 
this  may  materially  afifect  the  eligibility 
of  the  purchase,  or,  indeed,  the  possibility 
of  effecting  it.  Another  difficulty,  as- 
suming as  may  fairly  be  done  in  favour 
of  the  plaintiffs,  is,  that  interest  is  to 
be  paid  on  the  unpaid  purchase-money 
until  it  is  paid :  at  what  rate  is  the 
Court  to  fix  the  interest  to  be  paid  ?  Is 
it  to  be  at  the  legal  rate  of  51,  per  cent, 
per  annum,  or  at  41,  per  cent.,  which  is 
the  sum  usually  given  by  Courts  of  equity 
in  those  cases  where  no  beneficial  employ- 
ment or  fraudulent  retention  of  the  money 
has  occurred?  I  do  not  see  how  it  is 
possible  to  get  over  this  difficulty.  I  as- 
sume I  can  get  over  the  first  difficulty — as 
to  the  price  of  the  goodwill — by  fixing 
it  at  such  a  sum  between  55,000/.  and 
60,000/.  as,  having  regard  to  the  business 
and  the  profits  made  in  it  and  the  sale  of 
similar  undertakings,  would  be  considered 
fair :  that  would  be  one-half,  when  only 
one-third  is  bought  instead  of  two- thirds. 
I  assume,  also,  that  I  can  give  a  meaning 
to  the  "  &c.*'  which  follows  the  word 
"goodwill."  But  how  can  I,  without 
making  a  contract  for  the  parties,  specify 
what  portion  of  the  purchase-money  is  to 
remain  unpaid,  for  what  length  of  time,  on 
what  security,  at  what  rate  interest  is  to 
be  paid,  in  what  manner,  and  by  whom  it 
is  to  be  enforced  ?  But  this  is  not  the 
only  difficulty.  What  meaning  can  the 
Court  give  to  the  words  '*  loan  of  capital" 
in  this  sentence  ?  '*  The  value  of  the  good- 
will and,  indeed,  the  purchase  altogether, 
is  rendered  more  favourable  to  the  pur- 
chaser by  the  loan  of  capital  on  such 
favourable  terms  as  the  security  of  the 
property  itself."  Does  it  mean  that  the 
portion  of  the  purchase-money  which  is 
to  be  allowed  to  remain  in  the  business 
*'  is  the  loan  of  capital,"  and  is  this  to  be 
governed  by  the  sentence  in  a  subsequent 
part  of  the  letter,  where  the  writer  says 
**  that  80,000/.  or  90,000/.  is  requisite  as 
a  paid  capital,"  in  order  to  obviate  the 
damages  pointed  out  in  the  previous  sen- 
tence consequent  upon  trading  with  insuf- 
ficient capital  ?  What  construction  do  the 
plaintiffs  put  on  this,  and  what  is  it  that  they 
contend  for?  Is  it  that  the  money  is  to  be 
paid  down,  or  is  it  to  be  paid  by  instalments 


for  a  considerable  number  of  years,  and  in 
the  mean  time  secured  on  the  property  ?  As 
I  understand  the  plaintiffs*  argument,  they 
contend  that  the  whole  of  the  purchase- 
money  is  to  be  paid  at  once ;  but  I  cannot 
assent  to  such  a  proposition.  Suppose  the 
plaintiffs  had  written  to  the  defendant,  in 
accepting  his  proposal,  and  had  stated  to 
him  that  they  understood  the  terms  of  his 
letter  to  mean  what  they  now  contend  for, 
would  not  the  defendant  have  been  at 
liberty  to  say  that  such  was  not  the  mean- 
ing of  his  letter,  that  he  considered  all 
those  matters  were  left  to  be  settled  here- 
after, and  that  he  had  not  agreed  to  bind 
himself  to  anything  definite  on  this  point. 
The  more  I  consider  the  more  impossible 
I  find  it  to  arrive  at  any  definite  conclu- 
sion, and,  on  the  whole,  I  think  the  fair 
meaning  to  be  given  to  the  letter  is  to 
regard  it  as  a  proposal  to  buy  or  sell  on 
terms  to  be  arranged,  for  which  the  ob- 
servations and  the  statements  in  the  letter 
are  to  form  the  basis,  and  are  to  guide  the 
parties  in  their  consideration  of  the  exact 
terms  ;  and  in  this  I  am  confirmed  by  the 
following  sentence:  —  ''These  remarks 
contain  my  opinion,  and  will,  I  think, 
lead  you  to  a  train  of  reasoning  which  will 
enable  you  to  make  a  good  and  sound 
conclusion,  and  enable  an  arrangement 
speedily  to  be  concluded." 

I  cannot,  therefore,  treat  this  as  a 
serious  offer  to  buy  on  fixed  and  definite 
terms  to  be  found  in  this  letter.  It 
amounts  only  to  treaty,  and  does  not  go 
beyond.  I  am,  therefore,  unable  speci- 
fically to  perform  the  contract  as  prayed 
by  the  bill.  The  bill  must,  consequently, 
be  dismissed,  so  far  as  it  prays  a  specific 
performance  of  the  contract ;  but  a  decree 
must  be  made  in  the  fullest  possible  man- 
ner on  the  other  branch  of  the  altematiye, 
for  dissolving  the  partnership  and  taking 
the  accounts  of  the  partnership  property  ; 
and  it  may  probably  be  desirable  to  follow 
the  terms  of  the  decree  made  in  Cook  y. 
CoUingridge  (1).  There  must,  also,  be  an 
order  for  a  receiver,  which  the  parties  may 
prosecute  or  not  as  they  please,  and  either 
party  must  be  at  liberty  to  propose  him- 
self.    I  shall  give  no  costs. 


(1)  Jac.  607. 
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re  faulding's  trusts. 


Legaey'-^Ve9ting'^**  Then  living.** 

Where  a  tmm  directed  hy  the  testatrix  to 
he  tet  apart  for  an  annuity  woe  bequeathed^ 
M  the  death  of  the  annuitant,  to  tueh  of 
Ike  testairix*s  nephewe  and  nieeee  a$  should 
he  **  then"  livimg,  and  the  child  and  children 
tfsueh  of  them  as  should  be  **  then"  dead^ 
U  was  held^  that  the  children  of  a  nephew 
who  was  dead  at  the  date  of  the  will  were 
eUiiled  to  participate^  and  that  their  in* 
ierests  vested  at  the  death  of  the  testatrix.  ■ 

Elisabeth  Faulding,  by  her  will,  dated 
tk  22nd  of  December  1825,  gave  her  real 
od  personal  estate  to  trustees,  upon  trust 
to  eonTert  the  same  into  money,  and  to 
let  apart  a  sufficient  sum  to  pay  to  each 
of  her  brothera,  Henry  and  Anthony  Shaw, 
aa  tnnuity  or  yearly  sum  of  40/.  during 
their  respective  natural  lives,  and  after  the 
decease  of  her  brother  Henry  to  pay  an 
annuity  or  yeariy  SUm  of  40/.  to  his  widow 
Iisbelia  during  her  life  as  aforesaid ;    and 
upon  trust  to  pay  and  divide  the  remainder 
of  such  monies,  together  with  all  her  other 
monies,  unto  her  niece,  Elizabeth  Chap- 
man,  and    such  of  her,   the   testatrix's, 
nephews  and  nieces  as  should  be  then  liv- 
ing, and  the  child  and  children  of  such 
of  them  as  should  be  then  dead,  in  equal 
iharei  and  proportions,  as  tenants  in  com- 
non,  and  not  as  joint  tenants,  such  child 
or  children  to  be  entitled  only  to  the  part, 
share  and  proportion  of  his  or  their  parent 
or  respective  parents,  and  to  be  paid  to  him, 
ber  or  them  (if  more  than  one),  in  equal 
shares  and  proportions,  as  and  when  he, 
she  or  they  should  severally  attain  twenty- 
one,  with  interest  for  the  same  in   the 
mean  time,  towards  his,  her  or  their  educa- 
tion and  support.     And  after  the  decease 
of  her  brothers  and  the  wife  of  her  brother 
Henry  respectively,  the  testatrix  gave  the 
principal  money  thereinbefore  directed  to 
be  plaiced  out  at  interest  as  aforesaid,  for 
answering  the  respective  annuities  of  40/. 
a-pieee  per  annum,  unto  and  equally  to  be 
divided  amongst  her  said  niece  Elizabeth 
Chapman  and  such  of  her  nephews  and 
aieces  as  should  be  then  living,  and  the 
ehild   and  children  of  such  of  them  as 
ahonld  be  then  dead,  such  child  and  chil- 
Nsw  SsBOS,  XXTIIIw— Ohawo. 


dren  to  be  entitled  only  to  the  part,  shara 
and  proportion  of  his,  her  or  their  parent  or 
respective  parents,  and  to  be  paid  to  him, 
her  or  them  (if  more  than  one),  in  equal 
shares  and  proportions  as  and  when  he, 
she  or  they  should'  attain  his,  her  or  their 
age  or  respective  ages  of  twenty-one  years, 
with  interest  in  the  mean  time. 

The  testatrix  died  on  the  SOth  of  Janu- 
ary 1826.  She  had  three  nephews,  Tho- 
mas, William  and  Henry  Shaw,  and  one 
niece,  Elizabeth  Chapman.  The  nephew 
Henry  Shaw  died  in  1820,  in  the  lifeCime 
of  the  testatrix,  leaving  six  children, 
who  attained  twenty-one,  and  were  still 
living.  The  nephew  Thomas  died  in  1831, 
intestate,  leaving  one  son  only,  a  sailor, 
who  was  wrecked  on  a  voyage  to  the 
Baltic,  and  had  not  been  heard  of  for 
twenty-eight  years,  and  was  believed  to 
be  dead  intestate. 

The  brother  Henry  Shaw,  the  annuitant, 
died  on  the  Idth  of  October  1826 ;  his 
wife  Isabella  died  in  his  lifetime.  The 
brother  Anthony  Shaw,  the  annuitant,  died 
on  the  26th  of  February  1840.  Elizabeth 
Chapman  died  on  the  17  th  of  December 
1850,  intestate,  leaving  three  children, 
who  were  still  living  and  had  attained 
twenty-one. 

The  estate  of  the  testatrix  was  now  re- 
presented by  5,27  W.  4s.  9d.  consols.  The 
trustees  received  the  income,  and  out  of  it 
paid  the  annuities  so  long  as  they  were 
continuing ;  the  remainder  of  the  income 
they  distributed  among  the  parties  en- 
titled. 

The  nephew  William  Shaw,  and  some  of 
the  children  of  the  nephew  Henry  Shaw, 
now  by  petition  prayed  that  the  shares  of 
the  parties  might  be  ascertained  and  dis- 
tributed according  to  their  several  in- 
terests. 

Two  questions  were  raised  :  first, 
whether  the  children  of  Henry  Shaw  took 
any  and  what  interest  under  the  will  of  the 
testatrix  ;  and,  secondly,  at  what  period 
the  trust  funds  vested  under  the  will. 

Mr.  Jessel,  for  the  petitioners.— The 
children  of  Henry  Shaw  took  no  interest 
under  the  will ;  the  testatrix  was  aware  of 
his  decease  ;  and  the  word  '*  then  "  could 
only  refer  to  the  future.  The  funds,  how- 
ever, were  vested  interests  at  the  death 
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of  the  testatrix,  except  as  to  the  funds 
set  apart  to  answer  the  annuities  which 
vested  on  the  death  of  the  respectire 
annuitants. — 

he  V.  King^  16  Beav.  46 ;  s.  c.  21  Law 

J.  Rep.  (n.s.)  Chanc.  560,  563. 
Butter  v.  Ommaney^  4  Russ.  70 ;  s.  c. 

6  Law  J.  Rep.  Chanc.  54. 
Gray  t.   Garman^  2  Hare,  268 ;    s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  259. 

Mr.  Horsey,  for  Mr.  Gouldham,  the  ad- 
ministrator of  Thomas  Shaw. — The  whole 
of  the  fund  created  hy  the  testatrix  out  of 
her  real  and  personal  estate,  vested  on  her 
decease  in  the  parties  entitled. 

Mr.  Keene,  for  William  Henry  Paul- 
ing, who  had  purchased  the  interests 
of  the  children  of  Elizabeth  Chapman, 
cited — 

Tytherkigh  v.  Harbin,  6  Sim.  329  ; 
8.  c.  5  Law  J.  Rep.  (n.s.)  Chanc.  15« 

Mr,  G,  V,  Yool,  for  the  children  of 
Henry  Shaw,  claimed  a  right  to  participate 
in  the  estate  of  the  testatrix. 

The  Master  of  the  Rolls. — The  ex- 
pressions in  many  of  the  cases  are  difficult 
of  reconciliation.  I  incline,  however,  to 
the  principles  laid  down  in  Ive  v.  King ; 
they  were  drawn  on  the  one  hand  from 
Peel  V.  Catlow{\\  Waugh  v.  Waugh{2\ 
and  Christopherson  v.  Nay  lor  {S),  and  on 
the  other  from  Miller  v.  fVarren  (4),  Dar^ 
rel  V.  Molesworth  (5),  Haughton  v.  Harris 
son  (6),  Mackinnon  v.  Peach  (7)  and  Le 
Jeune  v.  Le  Jeune  (8).  In  nutter  v. 
Ommaney  the  testator  gave  the  residue  of 
his  estate,  real  and  personal,  after  the  death 
of  his  wife  and  his  brother  Joseph,  to  be 
equally  divided  between  the  children  of 

(1)  9  Sim.  372 ;  a.  o.  7  Law  J.  Rep.  (n.s.) 
Chanc  278. 

(2)  2  Mjl.  &  K.  41 ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  176,  n. 

(3)  1  Mer.  320. 

(4)  2  Vem.  207. 

(5)  Ibid.  378. 

(6)  2  Atk.  329. 

(7)  2  Keen,  555;  s.  c.  7  Law  J.  Rep.  (n.s.) 
Chanc.  211. 

<8)  2  Ibid.  701. 


his  brother  Joseph  and  his  sister  Betty 
Pratt,  who  should  be  then  living,  in  equal 
shares  and  proportions,  and  as  to  such  of 
them  as  should  be  then  dead,  leaving  a 
child  or  children,  such  child  or  children 
were  to  stand  in  the  place  of  the  parent ; 
it  was  there  held,  that  the  childrra  of  the 
brother  and  sister  living  at  the  testator's 
death  were  entitled  absolutely,  and  thai 
the  children  of  children  who  died  in  the 
testator's  lifetime  were  not  entitled  to  par* 
ticipate.  But  in  the  present  case,  the  gift 
is  to  **  my  niece  Elizabeth  Chapman,  and 
such  of  my  nephews  and  nieces  as  shall  be 
then  living,  and  the  child  and  children  of 
such  of  them  as  shall  be  then  dead."  The 
children  of  deceased  nephews  and  meeee 
are,  consequently,  put  precisely  in  the 
same  situation  as  the  nephews  and  niecee 
then  living.  It  is  not  a  gift  to  nephewe 
and  nieces  followed  by  a  substitntionaiy 
gift  to  children  in  the  event  of  any  dying, 
but  the  children  of  deceased  nephews  and 
nieces  are  put  with  nephews  and  niecee 
living,  as  objects  of  the  original  gift,  bnl 
their  interest  is  limited  by  the  proviso  tluil 
they  are  to  take  only  their  parent's  sbaie. 
The  testatrix,  therefore,  intended  the 
children  of  all  her  nephews  and  nieeae 
to  take  ;  they,  consequently,  became  en« 
titled  to  the  residuary  estate  on  the  de^ 
cease  of  the  testatrix,  and  to  the  fiind  act 
apart  on  the  decease  of  the  respeetive 
annuitants. 


re  CAREW'S   ESTATE   ACT. 


Vendor  and  Pur chaser^^ Sale  by  Aueii^m 
—  Agreement  by  Purchasers  not  to  bid 
against  each  other. 

A  piece  of  land  was  advertised  far  aete. 
Two  adjoining  landowners  were  d^rtms  of 
purchasing  it ;  they  agreed  that  one  al&tut 
should  attend  the  sale  and  pwrchase^  if  U 
should  be  sold  for  a  sum  not  exceeding  et 
sum  named.  If  the  land  was  purekeiei^ 
terms  were  arranged,  and  it  wot  to  hO 
divided  between  them.  Upon  a  sumrnonOt  hf 
the  vendors,  to  set  aside  the  «a^,— -Hel^ 
that  the  agreement  between  the  jmreAescrt 
was  not  contrary  to  equity ;  that  U  did 
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9ilute  ike  c^mirmct ;  and  ih^i  the  tippUeM* 
fm  could  met  be  eupported. 

The  Carew  EsUte  Act,  1857,  20  &  21 
Viet.  «•  Ti.  was  pttMed  to  vest  certain 
ettatet,  the  subject  of  a  suit  of  Cmrew 
T.  Wau^^  in  trustees  upon  trusts  for 
ssle. 

By  an  order  made  in  this  matter,  the 
Couxt  directed  certain  parts  of  the  Norbury 
estate,  situate  in  the  parishes  of  Croydon 
sod  Stieatham,  to  be  sold  by  auction  by 
tiM  trustees  and  mortgagees. 

The   land   was   divided  into  lots   and^ 
filued  ;  particulars  of  sale  were  then  pre- 
pared, and  the  reserved  price  of  lot  2  was 
fixed  at  600/.     Lot  2  adjoined  the  lands 
bdonging   to    Henry  William  Peek   and 
Daniel  Watney ;  each  knew  that  the  otKer 
was  desirous  of  purchasing  it.     The  sale 
vaa  ixed  for  the  19th  of  June  1858.     On 
^  aaoming  of  that  day  Messrs.  Peek  and 
Watney  entered  into  an   agreement  that 
H.  W.  Peek  should,  by  his  agent,  attend 
the  sale  and  become  the  purchaser  of  the 
fiediold  land  comprised  in  lot  2,  provided 
tkat  such  lot  could  be  purchased  for  a  sum 
not  exceeding  1,500/.,  irrespective  of  the 
tinber,  which  was  to  be  taken  at  a  valua- 
tion, and  that  if  the  lot  should  be  purchased 
soder    that    agreement,    Daniel   Watney 
ihottld  take  the  portion  of  the  land  therein 
lefierred  to,  and  pay  a  proportionate  part 
of  the  entire  amount  of  the  purchase-money 
aad  valuadon  for  the  whole  land,  which 
was  to  be  settled  by  valuers  to  be  ap- 
pointed by  the  parties ;  and,  if  possible, 
H.  W.  Peek  was  to  obtain  a  conveyance 
direct  from  the  vendors  to  D.  Watney  of 
his  portion  of  the  lot. 

U.  W.  Peek,  accordingly,  became  the 
pnrchsser  of  lot  2,  which  was  knocked 
down  to  him  at  a  sum  of  650/.  This  was 
certified  by  the  chief  clerk,  and  the  Court 
confirmed  the  order  absolute.  The  timber 
was  afterwards  valued  at  126/. ;  and  on 
the  1st  of  July  1858  H.  W.  Peek  paid  into 
Mart  the  entire  purchase-money,  which 
ioiMinted  to  776/. 

The  purchaser's  solicitor  afterwards  sent 
to  the  vendors'  solicitor,  for  perusal,  the 
draft  of  a  conveyance,  and  on  the  30th  of 
July  1858,  it  was  returned  approved.  The 
engrossment  was  then  sent  to  the  vendors' 
for  execution. 


On  the  11th  of  August,  before  the 
engrossment  was  executed,  D.  Watney's 
solicitor  sent  to  the  vendors'  solicitor  a 
copy  of  the  agreement  between  Messrs. 
Peek  and  Watney,  accompanied  by  a  letter, 
stating  that  the  parties  had  not  been  able 
to  agree  upon  the  division  of  the  lot  and 
the  purchase-money,  and  giving  the  ven- 
dors notice  not  to  execute  or  make  any 
conveyance  to  H.  W.  Peek  of  that  portion 
of  the  lot  which  was  to  be  conveyed  to 
D.  Watney,  but  to  make  the  conveyance  of 
that  portion  direct  to  D.  Watney,  he,  at 
the  same  time,  offering  to  pay  his  propor- 
tion of  the  purchase-money  and  valua- 
tion. 

This  was  followed  by  a  correspondence 
between  the  solicitors,  and  nothing  was 
concluded. 

On  the  2nd  of  November  1858  a  sum- 
mons was  taken  out  by  the  vendors,  re- 
quiring H.  W.  Peek  to  shew  cause,  before 
the  chief  clerk,  why  the  sale  made  to  him 
should  not  be  set  aside.  The  question 
was  adjourned  into  court. 

Mr,  Souihgate^  for  the  vendors. — If  a 
party,  by  any  inducement,  causes  another 
to  stay  away  from  a  sale,  that  is  a  fraud 
upon  the  vendors;  the  benefit  obtained  at 
a  sale  is  the  competition,  and  any  agree- 
ment with  another  not  to  bid  at  the  sale  is 
a  fraud ;  the  sale,  therefore,  ought  to  be 
set  aside,  or  the  biddings  between  them 
opened.  There  was  not  a  single  bidding 
after  the  reserved  price  was  passed,  and  yet 
the  parties  were  willing  to  have  given  a 
much  larger  sum  for  this  lot. 

The  Countess  Gawer  v.  Earl  Gower^ 
2  Eden,  348. 

Scoit  V.  Neshit,  3  Bro.  C.C.  475. 

Watson  V.  Birch,  2  Yes.  jun.  51 ;  s.  c. 
4  Bro.  C.C.  172. 

Sugden's  Vend,  and  Pur.  93,  13th  ed. 

[The  Master  of  the  Rolls. — The 
purchaser  could  not  have  known  the  re- 
served price.] 

Mr,  Southgate. — It  was  not  known  to 
them ;  but  after  it  has  been  passed,  the 
practice  of  the  auctioneers  now  is  to  say, 
**  this  lot  will  now  be  sold." 

Mr.  J.  T.  Wood,  for  H.  W.  Peek.— 
The  purchase  has  been  confirmed ;  no 
ground  exists  for  opening  the  biddings  ;  a 
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mere  belief  that  there  would  have  been 
higher  biddings,  is  no  ground  to  ask  the 
Court  to  set  aside  a  sale.  The  agreement 
was  no  fraud  ;  it  was  neither  collusion  nor 
conspiracy.  The  parties  to  the  agreement 
were  not  bound  to  inform  the  vendors  that 
they  intended  to  make  a  joint  purchase ; 
the  fault  was  in  the  vendors  not  fixing  a 
higher  reserved  bidding,  and  in  not  having 
a  person  sufficiently  skilled  in  auctions  to 
make  use  of  it. 

[The  Master  of  the  Rolls.  —  The 
Court  is  strict  with  the  vendor ;  it  will  not 
allow  puffing.] 

Mr.  Wood. — A  vendor  may  say  he 
will  not  sell  his  estate  under  a  given 
sum ;  that  sum  was  passed  by  hon&  fide 
biddings,  and  the  vendors  had  no  right 
to  complain. 

Afr.  Dickinson,  for  D.  Watney,  claimed 
an  equitable  interest  in  the  purchase  made 
by  H.  W.  Peek,  and  adopted  all  that  had 
been  said  in  favour  of  the  sale  and  the 
agreement  made  between  them. 

Mr,  Southgate,  in  reply. — The  vendors 
had  a  right  to  the  competition  of  an 
open  market.  Any  agreement  which 
caused  the  withdrawal  of  a  single  bidder 
was  a  fraud  upon  them  and  upon  the 
Court. 

Dec.  3. — The  Master  of  the  Rolls. 
—There  is  no  authority,  neither  is  there 
any  principle  which  shews  that  the  agree- 
ment between  the  purchasers  was  contrary 
to  equity.  It  is  the  sum  which  the  parties 
between  themselves  agreed  to  bid  for  the  lot 
that  has  induced  the  vendors  to  raise  this 
question  ;  had  they  merely  agreed  to  bid  to 
the  amount  of  700/.,  this  application  would 
not  have  been  made.  The  amount,  how- 
ever, which  they  might  have  been  willing 
to  give  cannot  affect  the  question.  The 
validity  of  the  purchase  must  depend  upon 
whether  it  was  equitable  for  them  to  enter 
into  such  an  agreement ;  it  does  not  depend 
on  the  price  which  was  to  have  been  bid. 
It  is  on  the  ground  of  fraud  alone  that  the 
sale  can  be  opened.  This  is  not  an  applica* 
tion  to  open  the  biddings  in  consequence  of 
a  higher  offer  having  been  made,  no  such 
advance  upon  the  bidding  having  been 
made ;  and  if  there  had  been,  the  applica- 
tion would  have  been  too  late,  as  the  con- 
veyance has  been  prepared,  approved  and 


engrossed,  and  everything  has  been  com- 
pleted, except  the  execution  of  the  deed. 
If,  however,  there  had  been  fraud,  the 
execution  of  the  conveyance  would  not 
have  deprived  the  parties  of  their  right  to 
open  the  sale  at  any  time  upon  the  dis- 
covery of  the  fraud.  However,  I  scarcely 
think  I  should  have  entertained  the  appli- 
cation had  it  not  been  for  the  passage  in 
Sugden*s  Vendors  and  Purchasers,  which 
was  referred  to,  and  which,  though  it  is 
not  binding  upon  the  Court,  is,  from  its 
elaborate  compilation,  always  considered 
«iirorthy  of  attention.  It  says,  '*  Fraud 
will,  of  course,  be  a  sufficient  ground  for 
opening  the  biddings ;  therefore,  if  the 
parties  agree  not  to  bid  against  each  other^ 
the  Court  would  open  the  bid- 
dings, although  the  report  had  been  abso- 
lutely  confirmed."  I  desired,  therefore, 
to  consider  the  point,  and,  accordingly,  I 
have  referred  to  Watson  v.  Bireh^  but  it 
does  not  appear  to  bear  upon  this  case,  or 
even  to  approach  it.  I  am,  consequently, 
unable  to  find  any  ground  to  support  this 
application,  and  I  cannot  set  aside  the  sale 
on  account  of  the  agreement  between  the 
parties  to  purchase.  It  is  evident,  how- 
ever, that  the  parties  conducting  the  sale 
employed  a  surveyor  who  was  not  aware 
of  the  real  value  of  the  land ;  had  they 
known  what  they  have  since  learnt,  they 
would  have  fixed  a  reserve  price,  which 
would  have  made  it  immaterial  what  agree- 
ment parties  desiring  to  purchase  made 
between  themselves. 


Kinderslbt 
Dec 


LEY,  V.C.I 
.  15.         J 


smith    r.    WATTS. 


Vendor  and  Purchaser^^Particulan  and 
Conditions  of  Sale, 

Upon  a  sale  by  auction,  the  properijf  sold 
was  described  as  a  leasehold  ground^rent  of 
50Z.  per  annum,  amply  secured  on  eertmm 
houses  producing  a  rental  of  2502.  let  om  m 
lease  for  the  whole  term  at  82/.,  held  mmder 
two  leases  direct  from  the  original  lessor  fer 
an  unexpired  term  of  twentg^six  years^  oA 
ground-rents  amounting  to  Z2l,  The  pmr» 
chaser  objected  to  complete,  beeauee  tho 
ground'rent  was  not  amply  secured^  smd  ike 
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•ftefv  of  a  woM  noi  Bufficienily  set  o«/:— - 
Held»  thai  aa  the  facte  etated  in  the  pariu 
eelare  were  eufieiently  explicit  to  lead  to 
m^mry,  and  «#,  by  the  conditions,  inspection 
tfthe  doemments  was  offered  previous  to  the 
mle^  the  purchaser  could  not  plead  ignorance 
sf  what  he  might  have  made  himself  ac' 
fsainted  wOh,  and  the  purchase  must  be 
esfeTcasLt 

The  fiMts  of  this  case  were  as  follows  :^ 
By  an  indenture  of  lease,  dated  the  26th  of 
December  1834,  certain  houses,  numbered 
4,  5,  6,  7,  8  and  9,  in  White  Lion  Street, 
Chelsea,    were  demised  by   the   Earl   of 
Cadogan  to  James  Clapperton  (the  testator 
in  the  eaate),  his  executors,  administrators 
aad  ataigna,  for  fifty  years,  from  December 
i5,  1884,  at  the  yearly  rent  of  ISL,  and 
nibject  to  the  covenants  therein  contained. 
By  another  indenture,  of  the  same  date, 
and  made  between  the  same  parties,  certain 
odier  houses,  numbered  8  and  4,  in  Turk's 
Row,  Chelsea,  were  demised  by  the  Earl 
of  Cadogan  to  James  Clapperton,  his  exe- 
oitois,  administrators  and  assigns,  for  the 
tenn  of  fifty  years,  from  the  25th  of  De- 
eember  1884,  at  the  yearly  rent  of  14/. 
By  an  indenture    purporting    to   be   an 
inder-lease,    dated  •  the    Ist    of  Decem- 
ber 1841,  James  Clapperton  demised  the 
premises  comprised  in  the  two  indentures 
of  lease  respectively  of  the  26th  of  De- 
eember  1834,  to  A.  Burstall,  his  executors, 
sdministrators  and  assigns,  for  forty-eight 
yean,  wanting  ten  days,  from  the  25th  of 
December  1841,  at  the  yearly  rent  of  82/., 
and  subject  to  the  covenants  therein  con- 
tained.    James  Clapperton,  by  his  will, 
dated  the  16th  of  January  1856,  after  cer- 
tab  specific  bequests,  gave  all  the  residue 
of  his  estate  to  his  wife,  Lydia,  and  to  the 
defendants,  W.  J.  Clapperton  and  J.  Watts, 
upon  certain  trusts  therein  mentioned,  and 
appointed  his  wife  and  the  defendants  his 
executors.     The  testator  died  on  the  17th 
of  January  1856,  and  his  will  was  duly 
proved  by  the  defendants. 

An  administration  summons  was  subse- 
9oently  taken  out  in  chambers ;  and  by  an 
order  dated  the  3rd  of  March  1858,  the 
whole  of  the  testator's  estate  was  directed 
to  be  soldy  and  it  was  accordingly  put  up 
to  auction  in  two  lots,  when  a  Mr.  Davis 
became  the  purchaser  of  both  lots,  at  960/. 


and  500/.  respectively.  The  purchase  had 
been  completed  as  regarded  lot  1.  The 
purchaser  objected  to  complete  the  pur- 
chase of  lot  2,  on  the  grounds  afterwards 
stated. 

The  particulars  of  sale  described  the 
property  in  lots  1  and  2,  in  the  following 
manner :-— ''A  leasehold  ground-rent  of  50/. 
per  annum,  amply  secured  on  six  dwell- 
ing-houses, Nos.  4,  5,  6,  7,  8  and  9,  White 
Lion  Street,  Chelsea;  two  dwelling-houses, 
Nos.  3  and  4,  Turk's  Row  and  Crown 
Court,  producing  a  rack  rental  of  250/. 
per  annum,  let  to  Mr.  Burstall,  on  a  lease 
dated  the  1st  of  December  1841,  for  the 
whole  term  at  82/.  per  annum.  Held 
under  two  leases,  dated  the  26th  of  De- 
cember 1854,  direct  from  the  Earl  of 
Cadogan,  for  a  term  of  which  twenty-six 
years  will  be  unexpired  at  Christmas, 
1858,  at  ground-rents  amounting  toge- 
ther to  32/.  per  annum — nett  improved 
ground-rent  for  twenty-six  years,  50/.  per 
annum." 

The  sixth  condition  was  as  follows : — 
"  If  any  error  or  mis-statement  shall  appear 
to  have  been  made  in  the  above  particulars, 
such  error  or  mis-statement  is  not  to  annul 
the  sale  nor  entitle  the  purchaser  to  be 
discharged  from  his  purchase,  but  a  com- 
pensation is  to  be  made  to  or  by  the  pur- 
chaser, as  the  case  may  be,  and  the  amount 
of  such  compensation  is  to  be  settled  by 
the  Judge  at  chambers." 

Seventh : — "  Each  purchaser  is,  under 
an  order  for  that  purpose,  to  be  obtained 
by  him,  or,  in  case  of  his  neglect,  by  the 
vendor,  at  the  cost  of  the  purchaser,  upon 
application  at  the  chambers  of  the  said 
Judge,  to  pay  the  amount  of  his  purchase- 
money  into  the  Bank  of  England,  with  the 
privity  of  the  Accountant-General  of  this 
court,  to  the  credit  of  this  cause,  on  or 
before  the  12th  day  of  November  1858, 
and  if  the  same  is  not  so  paid  then  the 
purchaser  is  to  pay  interest  on  his  pur- 
chase-money at  the  rate  of  5/.  per  cent, 
per  annum  from  that  day  to  the  day  on 
which  the  same  is  actually  paid.  Upon 
payment  of  the  purchase-money  in  manner 
aforesaid,  the  purchaser  is  to  be  entitled 
to  possession,  or  to  the  rents  and  profits 
as  from  the  11th  day  of  November  1858, 
down  tQ  which  time  all  outgoings  are  to 
be  paid  by  the  vendor." 
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Eighth:— "The  ahstract  of  the  vendor's 
title  will  consist  as  to  the  other  tenements 
comprised  in  the  said  particulars,  of  the 
two  leases  dated  26th  of  Decemher  1834, 
also  mentioned  in  the  said  particulars, 
heing  respectively  leases  from  the  said 
Earl  to  the  said  James  Clapperton  afore- 
said, subject  as  to  Nos.  4,  5,  6,  7,  8  and 
9,  to  a  prior  lease  for  sixty-one  years  from 
the  25th  of  December  1784,  and  as  to 
Nos.  3  and  4,  to  a  like  prior  lease,  and 
the  before-mentioned  indenture,  dated  1st 
December  1841,  also  mentioned  in  the 
said  particulars,  being  or  purporting  to  be 
a  lease  from  the  said  James  Clapperton  to 
Abraham  Burstall.  The  purchaser  shall 
assume  that  the  lessor  in  the  said  leases  of 
the  26th  December  1834  was  well  entitled 
to  grant  the  same,  and  not  make  any  ob- 
jection or  requisition  in  respect  of  the  title 
of  such  lessor,  or  in  respect  of  the  said 
therein-mentioned  prior  leases,  which  shall 
be  assumed  to  have  determined,  or  any 
other  prior  lease  or  leases,  or  by  reason  of 
the  term  purported  to  be  granted  by  the 
said  indenture  of  the  1st  December  1841, 
being  in  excess  of  the  terms  granted  by 
the  said  leases  from  the  said  Earl  of  the 
tenements  comprised  in  that  indenture,  or 
by  reason  of  any  variance  between  the 
covenants  and  conditions  of  the  said  last- 
mentioned  leases  or  the  said  underlease, 
and  the  covenants  and  conditions  of  the 
lease  or  leases  from  the  said  Earl,  inas- 
much as  the  said  leases  from  the  said  Earl, 
and  counterpart  of  the  said  underlease, 
and  of  the  said  indenture  of  the  1st  De- 
cember 1841,  or  copies  thereof  respectively, 
may  be  inspected  for  ten  days  immediately 
preceding  the  day  of  sale  by  intending 
purchasers  at  the  office  of  Messrs.  Crosley 
&  Bum,  solicitors.  The  purchaser  shall  be 
deemed  to  buy  with  full  notice  of  and 
subject  to  the  contents  and  effects  of  those 
respective  instruments,  whether  he  shall 
make  such  inspection  or  not,  and  notwith- 
standing any  error  or  omission  in  the 
statement  thereof,  in  the  said  particulars 
or  in  these  conditions.  The  purchaser 
shall  also  be  deemed  to  buy  with  full  notice 
of  the  state  and  circumstances  of  the  pro- 
perty as  regards  repairs,  dilapidations,  fire 
insurance,  and  all  other  matters.  The 
production  of  the  receipts  for  the  rents 
which  last  accrued   due   under   the  said 


leases  from  the  said  Earl  or  other  satisfac- 
tory evidence  of  the  payments  thereof  shall 
be  accepted  as  conclusive  evidence  that  all 
the  covenants  and  conditions  of  such  leases 
respectively  have  been  fulfilled,  or  all 
breaches,  if  any,  of  such  covenants  and 
conditions,  or  any  of  them,  whetlier  ap- 
pearing by  the  abstract  or  otherwise,  have 
been  effectually  waived  down  to  the  time  of 
completion  of  the  purchase,  and  that  such 
leases  are  then  valid  and  unimpeachable. 
The  purchaser  shall  accept  all  recitals, 
statements  and  allegations  in  any  ab« 
stracted  deed  or  other  document,  as  suffi- 
cient evidence  of  the  instruments,  facts, 
matters  or  things  recited,  stated  or  alleged, 
and  all  instruments,  facts,  matters  and 
things  found,  proved,  admitted,  certified 
or  proceeded  upon  in  the  above-mentioned 
cause  shall  be  deemed  thereby  eonclosively 
evidenced.  If  consistently  with  these 
conditions,  the  purchaser  may  require  and 
shall  require  an  abstract  or  the  production 
or  inspection,  or  any  covenant  for  produc- 
tion of  any  deed,  will  or  other  document 
not  in  the  possession  of  the  vendor,  or  any 
office,  attested  or  other  copy  or  extract  of 
or  from  any  deed,  will  or  other  document 
whether  in  the  vendor's  possession  or  not, 
and  whether  required  for  the  purpose  of 
verifying  the  abstract  or  of  accompanying 
the  title  or  otherwise,  or  an  affidavit,  sta- 
tutory declaration  or  other  evidence  what- 
soever, not  in  the  vendor's  possession,  as 
to  identity  of  parcels  or  any  other  matter, 
or  any  evidence  or  information  as  to  the 
said  cause  or  the  parties  thereto,  or  the 
constitution  thereof,  other  than  such  ab* 
stract  as  aforesaid,  the  expense  of  com- 
plying, or  of  endeavouring  to  comply,  with 
any  or  every  such  requisition  shall  be  borne 
by  the  purchaser,  who  shall  not  require 
from  any  assigning  or  assuring  party  any 
further  or  other  covenant  than  a  covenant 
that  such  party  has  not  encumbered,  nor 
require  for  any  purpose  the  concurrence  of 
any  person  in  respect  of  any  equitable  or 
beneficial  interest  under  the  said  will. 
The  purchaser  shall,  by  the  assignment  to 
him,  enter  into  a  proper  covenant  for  in- 
demnifying the  vendor  and  the  estate  of 
the  testator  against  all  liabilities  under  the 
said  lease  from  the  said  Earl,  and  the  aaid 
underlease  and  the  said  indenture  of  the  1st 
of  December  1841,  and  shall,  if  required 
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bj  the  Tendor,  execute  and  deliver  to  him 
t  duplicate  or  counterpart,  to  be  prepared 
bj  or  at  the  expense  of  the  yendor,  of  such 
amgnnient.  All  expenses  of  or  incident 
to  the  examination  or  comparison  of  the 
abstract,  with  the  abstracted  deeds  or 
documents,  or  other  verification  of  such 
abstract,  including  journeys,  shall  be  borne 
by  the  pnrchaaer.  If  the  purchaser  shall 
Rcpiire  any  deed  or  other  instrument  ap- 
pearing not  to  have  been  duly  registered 
m  the  Middlesex  Registry  to  be  so  regis- 
tered, the  expense  of  satisfying  such  requi- 
Btion  shall  be  borne  by  him." 

The  purchaser  objected  to  complete  the 
purchase  of  this  lot,  on  the  ground  that 
tbe  vendoia  bad  only  a  right  to  an  annual 
psyment,  aecored  by  the  personal  covenant 
of  Buntall,  contained  in  the  lease  of  the 
Itt  of  December  1841,  and  that  the  term 
gmted  by  that  lease,  being  longer  than 
tbe  term  granted  to  Clapperton,  it  operated 
m  an  assignment  of  the  whole  term,  and 
tbat  there  was  no  power  to  distrain  for  the 
lent;  that  the  only  remedy  the  vendors 
btd  was  an  action  on  the  covenant,  and 
tbat  consequently  there  was  a  mis-state- 
BMnt  in  the  particulars,  when  the  pro- 
perty was  described  as  a  ground- rent  amply 
•eeined,  for  it  was  not  amply  secured. 
A  sommons  had  been  taken  out  against 
tbe  purchaser,  requiring  payment  of  his 
pmvhase-money,  and  that  summons  was 
DOW  adjourned  into  court  for  argument 
iipon  the  above  question. 

Mr,  Glane  appeared  for  the  vendors ; 
and 

Mr.  BaUff  and  Mr.  Mariineau^  for  the 
pmebaser. 

Tbe  following  authorities  were  cited  :— 

The  King  v.  ffilsan,  5  Man.  &  Ry. 

140,  156. 
Longford  v.  Selmts^  8  Kay  &  J.  220. 
Beaumoni  v.  the  Marquis  of  Salisbury^ 
lOBeav.  198;  s.  c.  24  Law  J.  Rep. 
(v.s.)  Chanc.  94. 
Rkadeg  v.  IbhetMom,  4  De  Gex,  M.  &  O. 
787 ;  s.  c.  23  Law  J.  Rep.  (n.s.) 
Chanc.  459. 
Dgkes  T.  Blake,  4  Ring.  N.C.  468; 
s.  c.   7  Law  J.   Rep.   (n.s.)   C.P. 
282. 
Seaion  v.  Mapp^  2  Coll.  556. 


Drysdale  v.  Mace,  2  Sm.  &  O.  225 ; 

8.  c.  23  Law  J.  Rep.  (n.s.)  Chanc.  518. 

Sgmonty.JameSil  You.&C.  C.C.  487. 

KiNDERSLET,  V.C. — If  the  question  were 
merely  this,  that  Lord  Cadogan  having 
granted  certain  leases  at  a  specified  rent, 
the  property  had  been  afterwards  let  at  a 
higher  rent,  for  a  term  which  exceeded 
the  first  term  in  duration, — if  that  were 
the  only  question,  and  under  such  circum- 
stances there  were  no  right  to  distrain, 
there  would  then  be  a  considerable  legal 
doubt,  and  I  should  certainly  not  consider 
myself  entitled  to  force  the  title  upon  the 
plaintiff;  but  the  case  does  not  rest  on 
that  point.  The  question  I  have  to  con- 
sider is,  whether  the  particulars  of  sale 
were  sufficiently  clear  to  distinctly  point 
out  to  any  man  of  ordinary  intelligence 
what  the  facts  were,  and  whether  the  eighth 
condition  of  sale  did  not  contain  a  fair 
stipulation  that  no  objection  should  be 
raised  on  that  state  of  facts.  The  ques- 
tion then  is,  whether  that  is  the  effect  of 
these  particulars  and  of  these  conditions 
of  sale.  Now  the  conditions  commence 
in  these  terms  : — "  A  leasehold  ground - 
rent  of  50/.  per  annum,  amply  secured  on 
certain  houses."  So  far  there  is  nothing 
disclosed,  and  if  it  stopped  there,  I  think 
the  purchaser  might  say,  I  must  have  a 
ground-rent  amply  secured  on  these  houses, 
and  it  is  certainly  doubtful  whether  it  is 
properly  secured  ;  but  then  the  particulars 
of  sale  go  on  to  point  out  what  is  the 
nature  of  the  ground-rent.  They  describe 
in  distinct  terms  the  premises,  that  is  to 
say,  these  houses,  that  they  are  the  sub- 
ject of  two  leases,  dated  the  26th  of 
December  1834,  direct  from  the  Earl  of 
Cadogan,  of  which  twenty-six  years  were 
then  unexpired.  It  was  expressly  stated, 
that  the  ground-rent  was  amply  secured ; 
that  the  rent  reserved  to  Lord  Cadogan 
was  32/.  per  annum,  and  that  the  rent 
payable  by  Mr.  Burstall  was  50/.,  the 
whole  amount  being  82/. :  so  there  is  a 
distinct  representation  that  Lord  Cadogan 
had  let  the  premises  for  32/.,  and  the  per- 
sons claiming  under  him  had  underlet  for 
82/. ;  so  that  50/.  would  be  the  difference 
between  the  two  sums.  So  far  there  is  a 
clear  enunciation,  to  any  man  of  ordinary 
intelligence,  of  what  the  50/.  per  annum 
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consisted  of,  and  he  would  understand  that 
the  term  granted  by  the  sub-lessee  was 
equal  to  the  whole  term  which  Lord  Cado- 
gan  had  granted.  He  would  understand  that, 
if  he  tried  to  do  so,  but  still  he  might  not 
know  what  would  be  the  legal  consequences 
of  it ;  in  fact,  that  question  might  be  argued 
for  a  whole  day,  and  there  are  so  many 
authorities,  that  it  would  be  extremely 
difficult  to  come  to  any  decision  ;  but  still 
he  must  know,  if  a  man  of  ordinary  in- 
telligence, what  were  the  facts.  Now,  in 
stating  the  leases,  they  are  said  to  have 
been  granted  in  1854  ;  in  point  of  fact, 
they  were  granted  in  1834  instead  of  1854, 
which  is  a  mere  mistake,  but  it  is  per- 
fectly immaterial,  because,  at  all  events, 
there  was  to  be  twenty- six  years  unex- 
pired ;  but  the  mistake  was  corrected 
afterwards,  so  that  it  might  be  evidently 
seen  to  be  a  mere  misprint.  Then,  it  is 
said  there  are  words  in  this  description, 
which  import  that  the  ground-rent  is  amply 
secured  on  these  houses,  and  that  in  fact 
it  is  not  amply  secured  upon  them.  The 
other  side  would  argue  that  it  is  an  ample 
security.  Now,  what  is  the  meaning  of 
saying  amply  secured,  and  then  describing 
how  it  is  secured?  Why  that,  although 
the  vendor  considers  it  to  be  amply  secured, 
he  may  be  wrong  in  his  legal  conclusion, 
and  the  Court  might  decide  that  the  inter- 
mediate tenant  had  no  right  of  re-entry.  I 
should  say  on  these  deeds,  that  it  would 
be  decided  that  he  had  a  right  of  re-entry, 
but  I  do  not  assume  that  it  would  be  so ; 
still  it  is  no  misdescription,  because  the 
mode  in  which  it  is  said  to  be  amply 
secured  is  pointed  out,  leaving  the  parties 
to  judge  for  themselves.  It  amounts  to 
this,  that  the  vendor,  stating  all  the  circum- 
stances, says  it  is  an  ample  security.  It 
is  contended  that  the  eighth  condition  of 
sale  has  a  tendency  to  catch  or  mislead  the 
purchaser ;  but  it  appears  to  me  this  con- 
dition is  a  very  fair  one.  It  is  fairly  and 
properly  worded,  and  having  been  pre- 
pared by  Mr.  Hayes,  the  conveyancer, 
that  would  of  itself  be  sufficient  to  shew 
that  at  least  nothing  unfair  was  intended. 
I  cannot  say  I  entertain  any  doubt  about 
the  meaning  of  it  myself,  and  I  do  not 
think  that  any  man  of  understanding  would 
entertain  a  doubt  about  the  facts  of  the 
case,  though  he  might  do  so  as  to  the  law, 


and  then  he  would  know  that  he  might 
have  inspection  of  the  lease  and  sub-lease, 
and  could  therefore  form  his  own  judg- 
ment, or  consult  with  others.  If  a  man 
comes  here  and  says,  I  was  careless,  and 
did  not  sufficiently  examine  these  condi- 
tions, and  I  gave  myself  no  trouble  to 
understand  them,  the  Court  certainly  will 
not  assist  him.  I  must  assume  that  a 
person  going  to  a  sale  goes  properly  pre- 
pared to  bid,  and  if  an  offer  is  made  bim 
to  inspect  documents,  it  is  his  duty  to  do 
so.  Being  of  opinion,  then,  that  there  it 
nothing  catching  or  unfair  in  the  conditions, 
the  question  is,  what  is  the  effect  of  them? 
Now  we  find  that  the  purchaser  it  Co 
assume  that  the  lessor,  in  the  lease  of 
1834,  was  well  entitled  to  grant  the  tame, 
and  he  is  not  to  make  any  objection  in 
respect  of  the  title  of  the  lessor.  The 
purchaser  was  to  assume  that  the  prior 
lease  had  determined,  whatever  the  l^al 
consequence  may  be.  But  that,  however, 
is  not  the  point  we  have  to  consider.  The 
condition  goes  on  in  these  words : — "  Or 
by  reason  of  the  term  purported  to  ba 
granted  by  the  said  indenture  of  the  Ist  of 
December  1841,  being  in  excess  of  the 
terms  granted  by  the  said  leases  from  the 
said  Lord  Cadogan  of  the  tenements  com- 
prised in  that  indenture,  or  by  reason  of  any 
variance  between  the  covenants  and  con- 
ditions of  the  said  last- mentioned  leases." 
Added  to  this,  that  there  was  to  be  no  ob- 
jection by  reason  of  the  term  exceeding  the 
original  lease,  inasmuch  as  the  lease  might 
be  inspected  by  intending  purchasers,  and 
that  the  purchase  should  be  admitted  to 
be  with  full  knowledge  of  these  instru- 
ments. If  this  condition  is  not  to  be  bind- 
ing on  a  purchaser  no  condition  could  be. 
The  honest  meaning  of  a  condition  is,  that 
the  vendor  shall  not  put  up  for  tale  a 
better  title  than  he  has.  Conditiont  of 
sale  of  this  nature  are  perfectly  fair  and 
honest.  Here  a  man  is  told  that  bo  matt 
be  bound  by  these  facts,  whatever  may  be 
the  consequences.  There  is  clearly  a  re- 
presentation of  the  case,  and  the  way  in 
which  the  ground-rent  is  secured.  I  think, 
therefore,  I  ought  to  hold  that  the  pur- 
chaser has  precluded  himself  from  comii^; 
to  the  court  to  rescind  the  contract. 
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/  FOWLSR  AND  OTHERS  r .  THS 
StDA&T.  V.C.  J     SCOTTISH  EQUITABLE  LIFE 

Not.  4,  5.     j    insurance  society  and 

V     RITCHIE. 

Inmrauee  on  Lives — Policy  —  AUeged 
MtMimke  in  Indorsement — Liability  of  Com" 
pany. 

R,  ^  K.  entered  into  negotiations  with  C, 
(ks  Loudon  agent  of  a  Scottish  insurance 
essspangf  for  ^purpose  of  effecting  a  policy 
M  the  life  of  H^  a  merchant ;  and  it  was 
werhally  agreed  between  R.  ^  K,  and  C 
ikettkefoUey  should  be  granted  authorizing 
ihe  assmred^  under  certain   conditions,  to 
uake  voyages  in  the  way  of  business  to  the 
purts  of  Morocco  and  other  ports  in  the 
MedsterrmueaUt  and  on  the  coasts  of  Africa 
and  Asia.  A  written  proposal,  in  the  hand^ 
writing  of  one  of  the  partners  R.  ^  iST,  was 
commuuieated  by  C  to  the  company,  in  the 
following  terms^  differing  by  mistake,  as 
R.^K.  alleged^  from  the  agreement  they 
hod  previously  made  with  C: — *'  Mr.  H, 
to  he  at  liberty  to  visits  on  business,  7an- 
fjert,  or  any  other  port  within  the  Mediter^ 
remeoM^  without  subjecting  himself  to    any 
extra  premium^  or  having  to  apply  for  a 
Uoenee;   but  it   is   understood   that   he  is 
not  to  reside  out  of  Europe  at  any  place 
n  the  Mediterranean  beyond  the  period  of 
three  months^  or  to  go  to  the  interior  of  Asia 
oitd  Africa,     The  above  memorandum  to 
he  indorsed  on  the  policy."     A  policy  was 
eceordingly  granted,  whereby  2,000/.  was 
mured  to  be  paid  to  R.  ^  K.  after  the 
ieath  of  Hf  with  a  proviso  that  in  case  the 
mU  H.  should  depart  beyond  the  limits 
of  Europe  the  policy  should  be  void.     A 
Memorandum   was  indorsed   on  the  policy 
is  the  effect  that^  notwithstanding  the  re- 
otrietion  contained  in  it,  H.  should  enjoy  such 
Uberty  as  mentioned  in  the  above-written 
proposal.     Ht  in  the  course  of  his  business, 
vidted  Casa  Blanca,  a  small  port  on  the 
Atlantic  coast  of  Morocco,  south  of  Tangier s, 
end  died  there  before  he  had  resided  three 
months.     The  Court,  on  a  bill  being  filed 
for  that  purpose  by  R.  ^  K,  refused  to  rectify 
the  policy,  as  against  the  company,  so  as  to 
express  die  true  agreement  between  R.  ^  K. 
and  C,  hut  declared  the  policy  to   be  not 
kndsng  on  either  the  plaintiffs  or  the  com- 
pany ;  and  ordered  the  premiums  which  the 
pl^nUffs  had  paid  to  be  refunded,  as  having 
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been  paid  by  mistake,  and  the  policy  to  be 
delivered  up  to  the  defendants. 

The  case  made  by  the  bill  in  this  suit 
was  as  follows.  Thomas  Haire,  before 
and  at  the  time  of  making  the  proposal 
and  agreement  for  an  insurance  on  his 
life,  as  after  mentioned,  was  a  merchant 
residing  at  Gibraltar,  and,  in  the  course 
of  his  business,  was  in  the  habit  of  making 
voyages  to  and  visiting  the  ports  of  the 
Empire  of  Morocco  and  other  ports  in  the 
Mediterranean  and  on  the  coasts  of  Africa 
and  of  Asia.  The  plaintiff's,  Reis  & 
Koenig,  carried  on  business  as  merchants 
in  the  city  of  London,  and  they  agreed  to 
open  an  account  with,  and  to  give  credit 
to  T.  Haire  for  a  sum  amounting  to 
2,000/.,  and,  as  he  resided  abroad  and 
had  no  property  in  this  country  whereon 
any  monies  due  to  the  plaintiffs  could 
be  secured,  it  was  also  agreed  that  they 
should,  for  the  purpose  of  securing  to 
themselves  payment  and  satisfaction  of 
any  monies  which  should  become  due 
from  him  to  them,  effect  a  policy  of  insur- 
ance on  his  life.  The  negotiation  with 
the  defendants,  the  society,  for  the  grant 
of  a  policy  on  the  life  of  Haire  by  them  to 
the  plaintiffs,  was  conducted,  on  behalf 
of  the  plaintiffs,  by  the  plaintiff  Koenig, 
and,  on  behalf  of  the  defendants,  the 
society,  by  Capt.  WOliam  Cook,  who 
was  at  that  time  their  London  agent. 
The  bill  alleged  that  in  the  course 
of  the  negotiations  the  plaintiff  Koenig 
and  the  said  Thomas  Haire  gave  notice 
and  informed  Capt.  Cook  of  the  above 
facts  and  circumstances,  and  that  they  in 
terms  stipulated  with  him  that  the  policy 
proposed  to  be  so  granted  on  the  life  of 
the  said  Thomas  Haire,  whatever  might 
be  the  language  thereof,  should  not  be 
vitiated  by  reason  of  Thomas  Haire  visit- 
ing the  ports  out  of  Europe  aforesaid,  and 
also  the  Havannah,  which  he  was  desirous 
of  doing  for  the  purpose  of  extending 
his  business  connexion ;  and  Capt.  Cook 
expressed  his  wish  that  the  ports  of  Alex- 
andria and  the  Havannah  should  be  ex- 
cluded from  any  licence  to  be  granted  in 
any  such  policy,  but,  inasmuch  as  the 
said  Thomas  Haire  had  previously  con- 
templated and  agreed  to  visit  both  such 
last-mentioned  ports  and  places,  the  plain- 

2G 


226 


COURTS  OF  CHANCERY : 


[Nbw  Series 


tiff  Koenig  insisted  on  such  places  not 
being  excepted  out  of  any  such  licence  as 
aforesaid  ;  but  eventually,  and  before  the 
making  of  the  said  policy  of  insurance,  it 
was  agreed  verbally  between  the  last- 
named  plaintiff  and  Capt.  Cook  that  a 
policy  on  the  life  of  Thomas  Haire  for 
2»000/.  should  be  granted  by  the  defen- 
dants, the  society,  to  the  plaintiffs  Reis 
&  Koenig,  authorizing  T.  Haire  to  make 
voyages  in  the  way  of  his  business  to  all 
or  any  of  the  ports  first  above  mentioned 
in  and  out  of  Europe  (not  including  Alex- 
andria and  the  Havannah);  but  providing 
that  Thomas  Haire  should  not  reside  more 
than  three  months  at  any  one  time  at  any 
such  port,  and  that  he  should  not  go  into 
the  interior  of  Asia  or  Africa ;  the  plaintiffs, 
at  the  request  of  Capt.  Cook  as  such  agent, 
agreeing  to  pay  the  defendants,  the  society, 
the  customary  extra  premium  in  case 
Thomas  Haire  should  proceed  to  the 
Havannah.  Upon  the  faith  of  this  al- 
leged agreement,  and  before  afiy  policy 
was  made  out,  the  plaintiffs,  Reis  &  Koenig, 
paid  to  the  defendants,  the  society,  the  sum 
of  60/.  10^.,  as  one  year's  premium  for  the 
insurance.  The  policy  of  insurance  which 
was  actually  effected  was  dated  the  5th  of 
January  1852.  It  certified  that  the  plain- 
tiffs, Reis  &  Koenig,  bad  been  duly  ad- 
mitted members  of  the  society,  and  that 
they,  their  executors,  administrators  or 
assigns,  should  be  entitled  to  receive  out 
of  the  stock  and  funds  of  the  society,  at 
the  end  of  six  months  after  the  decease  of 
Thomas  Haire,  the  sum  of  2,000/.,  &c.,  on 
the  condition  that  they  duly  paid  the  yearly 
contribution  of  60/.  10*.  It  further  pro- 
vided that,  in  case  Thomas  Haire  should 
depart  beyond  the  limits  of  Europe,  or 
should  enter  into  or  be  employed  in  any 
military  service,  except  within  Great  Britain 
or  Ireland,  or  in  any  naval  service  what- 
soever, then  the  certificate  should  be  void, 
and  all  claim  to  any  benefit  out  of,  or  in- 
terest in,  the  funds  of  the  said  society 
in  virtue  of  such  certificate  should  cease 
and  determine,  and  all  monies  that  might 
have  been  paid  in  consequence  thereof 
should  belong  to  the  society,  excepting 
always  in  so  far  as  relief  was  provided  or 
might  be  lawfully  granted  by  the  directors 
of  the  society,  agreeable  to  the  laws 
and  regulations  thereof.     The  policy  was 


signed  by  three  directors  of  the  companyt 
and  by  Robert  Christie,  the  manager  at 
Edinburgh,  the  principal  place  of  business 
of  the  society,  and  on  it  was  indorsed  the 
following  memorandum :  —  "  Edinburgh, 
January  5,  1852. — Notwithstanding  the' 
restrictions  contained  in  the  within  policy, 
Mr.  Haire  will  be  at  liberty,  without  licence 
or  extra  premium,  to  visit  Tangiers,  or  any 
other  port  within  the  Mediterranean ;  but 
it  is  understood  that  he  is  not  to  reside 
out  of  Europe,  at  any  place  in  the  Medi- 
terranean, beyond  the  period  of  three 
months,  or  to  go  into  the  interior  of  Asia 
and  Africa."  The  plaintiffs  accepted  the 
policy  without  reading  the  same,  and  re- 
gularly paid  the  several  annual  premiinns 
of  60Z.  10*.  thereon,  up  to  the  decease  of 
Thomas  Haire,  and  one  premium  after  his 
decease,  believing  the  policy  to  be,  upon 
the  full  confidence  and  assurance  of  Capt. 
Cook,  in  all  respects  in  accordance  with 
the  understanding  and  arrangement  come 
to  and  concluded  with  him. 

The  bill  alleged  that  .the  indorsement  on 
the  policy  did  not  represent  the  actual 
agreement  made  between  the  plaintiffs  and 
the  society,  but  that  such  indorsement 
was  by  mistake  limited  to  Tangiers  and 
ports  in  the  Mediterranean,  instead  of 
extending  to  any  ports  on  the  coasts  of 
Africa  or  Asia. 

By  an  assignment,  dated  the  9th  of  FelK 
ruary  1856,  the  plaintiffs  Reis  ft  Koenig 
assigned  the  policy  of  insurance,  and  the 
whole  benefit  thereof  to  the  plaintiff  W0«> 
liam  Cave  Fowler.  Thomas  Haire,  in  the 
course  and  for  the  purposes  of  his  business, 
visited  Casa  Blanca  (otherwise  Dor  el 
Beida),  a  small  port  on  the  Atlantic  coast  of 
Morocco,  about  160  miles  south  of  Tan- 
giers, and  he  died  there  on  the  7th  of  Janu- 
ary 1856,  within  three  months  of  his  arrival. 
The  plaintiffs  Reis  &  Koenig,  at  the  re- 
quest and  for  the  benefit  of  the  first-men- 
tioned plaintiff,  W.  C.  Fowler,  brought 
an  action  in  the  Court  of  Exchequer  against 
the  defendants,  the  society,  to  recover  the 
sum  of  2,000/.  and  interest  thereon  from 
the  7th  of  July  1856;  and  also  the  one 
year*s  premium  which  had  been  paid  since 
Thomas  H  aire's  death  in  ignorance  of  his 
decease.  The  defendants  paid  the  amount 
of  the  premium  into  court,  but  insisted*  as 
a  defence  to  the  residue  of  the  action,  Uiat 
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tlie  policy  liad  become  void  by  reason  of 
the  yint  of  Tbomas  Haire  to  tbe  port  of. 
Cata  Blanca.  The  plaintiffs  submitted 
that  the  actual  indorsement  on  the  policy 
vas  obrionsly  incorrect,  for  it  implied  that 
Tangiers  was  a  port  in  the  Mediterranean, 
vfatdb  it  was  not. 

The  bill  prayed  that  the  mistake  made 
IB  the  said  indorsement  might  be  rectified 
according  to  the  real  agreement  made  be- 
tveen  tbe  parties,  and  that  the  society 
night  be  decreed  to  pay  to  the  plaintiff 
W.  C.  Fowler  the  sum  of  2,000/.,  together 
with  interest  thereon  from  the  7th  of  July 
1856,  at  tbe  rate  of  5/.  per  cent,  per  annum, 
and  that  tbe  defendants  might  be  decreed 
to  pay  tbe  coets  of  the  suit 

Hie  anawer  of  the  society  set  out  a  letter 
dated  tbe  2nd  of  January  1852,  addressed 
to  the  Edinburgh  manager  by  Capt.  Cook, 
m  which  the  writer  asked  that  a  special 
board  might  be  called  to  consider  whether 
a  policy  could  be  granted  to  Messrs.  Reis  8c 
Koniig  on  tbe  terms  specified  in  the  said 
written  proposal.     This  letter,  as  the  an* 
Bwer alleged,  accompanied  the  proposal,  and 
stated,  that  Mr.  Haire  was  bom  and  lived 
St  Gibraltar,  and  that  he  had  resided  there 
all  bis  life,  except  when  travelling  in  Eu- 
rope, Africa  and  America.     Messrs.  Reis 
&  Co.  signed  the  printed  declaration,  to  tbe 
effect  that  tbe  above  particulars  were  cor- 
leet,  &c.,  and  agreed  that  *'  the  foregoing 
proposal,  together  with  what  was  therein 
contained  and    the    present    declaration, 
tboold  be  the  basis  of  the  contract  between 
them  and  the  society ;"  and  they  thereby 
Glared  their  accession  to  the  articles  of 
agreement  and  constitution  of  the  society, 
and  to  all  the  alterations  thereof,  and  to 
the  by-laws  and  regulations  of  the  society. 
There  was  also  the  following  attached  to 
the  proposal  :-*  "  Memorandum — If  this 
proposal  is  accepted,  it  must  be  on  the 
condition   annexed    to    the  proposal.     I 
should  think  that  an  occasional  visit  to  the 
Tarious  ports  in  the  Mediterranean  would 
lather  be  conducive  to  health  than  other- 
wise, and  should  be  an  additional  reason 
to  accept  the  proposal,  if  not  positively  at 
variance  with  the  established  rules  of  the 
society.    As  Mr.  Haire  leaves  England  on 
the  7th  inat.,  I  must  beg  that  a  special 
board  be  called,  and  that  the  result  may 
be  eommnnicated  to  me  immediately,  so  as 


to  enable  the  parties  to  effect  the  insur- 
ance elsewhere. — W.C."  The  condition  so 
annexed,  which  was  drawn  up  by  the  plain- 
tiff Koenig  himself,  was  as  follows  : — **  Mr. 
Haire  to  be  at  liberty  to  visit  on  business 
Tangiers  or  any  other  port  within  the 
Mediterranean,  without  subjecting  himself 
to  any  extra  premium  or  having  to  apply 
for  a  licence ;  but  it  is  understood  that  be 
is  not  to  reside  out  of  Europe,  at  any  place 
in  the  Mediterranean,  beyond  the  period 
of  three  months,  or  to  go  into  the  interior 
of  Asia  and  Africa.  The  above  memoran- 
dum to  be  indorsed  on  the  policy. — London, 
Dec.  31, 1851.— Lewis  Reis  &  Co."  These 
proposals  were  accepted  by  the  society. 
The  society  further  said,  that  save  as  by 
their  answer  appeared,  they  knew  nothing 
whatever  of  the  alleged  negotiations  be« 
tween  the  last-mentioned  plaintiffs  and 
Capt.  Cook,  and  they  insisted  that  the 
indorsement  was  strictly  correct,  and  that 
it  did  not  by  any  means  necessarily  imply 
that  Tangiers  was  a  port  in  the  Mediterra- 
nean. They  further  insisted  that  the  policy 
had  become  forfeited  by  reason  of  Thomas 
Haire  having  died  at  Dor  el  Beida,  and 
thereby  committed  a  breach  of  the  terms 
and  conditions  upon  which  the  policy  was 
granted. 

The  plaintiff  Kcenig,  by  his  affidavit, 
deposed  to  a  conversation  with  Captain 
Cook,  in  which  it  was  specially  stipulated 
that  the  policy  should  not  be  vitiated  by 
Thomas  Haire  making  voyages  to  and 
visiting  the  ports  of  the  empire  of  Morocco, 
such  as  Mogadore  and  Mazagan  (which 
places  were  specially  named  in  the  conver- 
sation), and  also  other  ports  of  the  Medi- 
terranean, and  on  the  coasts  of  Africa  and 
of  Asia.  He  also  said,  that  if  it  had  not 
been  thoroughly  understood  by  him,  on 
behalfof  the  firm,  that  Thomas  Haire  should 
be  allowed  to  proceed  to  any  of  the  ports 
and  places  in  the  Mediterranean,  and  the 
coasts  of  Asia  and  Africa,  including  the 
ports  of  Morocco  on  the  Atlantic  coast,  that 
he  might  think  proper,  the  firm  would  not 
have  insured  Thomas  Haire's  life ;  and 
that  he  could  not  have  conducted  his  busi- 
ness without  visiting  those  ports. 

Robert  Christie  in  his  cross-examination 
said  that,  in  case  any  proposal  had  been 
made  to  which  a  condition  was  attached 
for  licence  to  visit  any  port  on  the  coasts 
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of  Africa,  the  directors  would  not,  generally 
speaking,  in  his  opinion,  have  entertained 
it  on  any  terms.  He  further  said  he  was 
not  aware  of  any  practice  of  insurance 
offices  in  London  as  to  the  payment  of  the 
sums  insured,  when  the  lives  insured  had 
proceeded  beyond  the  prescribed  limits 
without  the  cognizance  of  the  holders  of 
the  policies.  The  reason  why  the  policy 
in  this  case  was  refused  to  be  paid  was, 
because  the  insured  went  to  a  place  far 
beyond  the  limits  prescribed,  and  died 
there.  There  was  no  other  reason  that  he 
knew  of. 

Cook  died  before  the  institution  of  the 
suit,  the  plaintiffs  in  which  were  the  said 
W.  C.  Fowler,  Lewis  Reis  and  Gustavus 
Koenig ;  and  the  defendants,  the  Scottish 
Equitable  Life  Insurance  Society,  and 
Ritchie,  who  had  succeeded  Cook  as  the 
principal  agent  of  the  society  in  Lon- 
don. 

Mr.  Bacon  and  Mr,  Jessel,  for  the  plain* 
tiffs,  submitted  that  Cook,  as  general  agent 
of  the  society  in  London,  had  power  to 
grant  a  policy  such  as  that  alleged  to  have 
been  intended,  and  that  there  being  here 
clear  parol  evidence  of  mistake  in  the  terms 
of  the  policy  granted,  the  Court  would 
rectify  such  mistake.     They  cited — 

Motteux  V.  the  London  Assurance  Com" 

pany,  1  Atk.  545. 
Henkle  v.  the  Royal  Exchange  Assur^ 

ance  Office^  1  Yes.  317. 
Countess  of  Shelhume  v.  Earl  of  Inehi' 

quin,  1  Bro.  C.C.  338. 
Taylor  v.  Radd,  cited  in  5  Yes.  595. 
Higginson  v.  Kelly,  1  Ball  &  B.  252. 
Ex  parte  Verner,  Ibid.  260. 
Ball  V.  Storie,  1  Sim.  &  S.  210 ;  s.  c. 

1  Law  J.  Rep.  Chanc.  214. 
Alexander  v.  Croshie^  LI.  &  G.  temp. 
Sugd.  145. 

Mr,  Malins  and  Mr,  J,  T.  Humphry 
appeared  for  the  defendants,  but  were  not 
called  upon. 

Stuart,  Y.C. — I  cannot  see  that  the 
plaintiffs  have  established  their  case.  What 
they  are  required  to  prove  is,  that  the 
defendants,  the  society,  are  bound  by  the 
terms  of  the  agreement  made  by  their 
agent,  and  that  the  plaintiffs  are  entitled 


to  have  the  instrument  which  was  exeeoted 
by  the  defendants  in  their  favour,  and 
which  they  say  does  not  correspond  with 
the  agreement  made  with  the  agent,  recti- 
fied so  as  to  make  it  correspond  with  that 
agpreement.  The  great  argument  on  behalf 
of  the  plaintiffs  is,  that  Cook,  the  agent 
of  the  defendants,  the  society,  in  London, 
had  power  absolutely  to  bind  those  defen- 
dants as  their  general  agents.  The  conrae 
of  dealing  and  the  evidence  in  the  cauae 
shew  that,  whatever  the  general  authority 
of  Cook  may  have  been  as  agent,  what 
actually  took  place  was  this,  that  the 
agreement  which  the  plaintiff  Koenig  in- 
tended to  make  was  to  have  its  force  and 
legal  effect  from  an  instrument  to  be  exe- 
cuted in  Edinburgh.  The  case  of  the 
defendants,  the  society,  is,  that  Cook  was 
their  agent  to  negotiate  the  terms  of  poli- 
cies in  London  as  their  manager  :  but  that 
Cook  could  of  his  own  authority  issue  a 
policy  in  London  is  contradicted  by  the 
evidence  in  the  cause,  and  cannot  be  eala* 
blished.  The  course  of  business  was 
this :  Cook,  as  manager  in  London,  conid 
negotiate  the  terms  of  a  policy  with  any 
person  desirous  of  effecting  one  with  the 
society,  but  the  policy  itself  was  an  instro- 
ment  to  be  made  in  Edinburgh,  which 
was  the  head-quarters  of  the  society.  The 
plaintiffs  say,  that  there  was  no  neces- 
sity, afler  a  complete  agreement  with  Cook, 
for  the  gpranting  of  any  policy  at  all ;  that 
the  society  would  have  been  bound  by  the 
agreement  of  Cook,  And  were  bound  just 
as  completely  as  if  the  policy  under  the 
seal  of  the  society  had  been  given  to  the 
plaintiffs.  That  the  plaintiffs  might  have 
had  a  remedy  against  Cook  is  perfect! j 
plain,  but  the  transaction,  as  it  appears  in 
evidence,  and  in  evidence  under  the  plain- 
tiff Koenig's  own  hand,  is  this— there  being 
a  stipulation  or  proposal  for  a  policy  upon 
the  life  of  the  gentleman  in  question,  it 
was  agreed  between  Cook  as  agent  for  the 
company  and  the  plaintiff  Koenig,  that 
there  should  be  a  waiver  of  some  of  the 
ordinary  conditions  of  a  policy,  and  that 
that  waiver  should  consist  in  a  licence  ge- 
nerally to  go  to  ports  in  Africa,  either  within 
the  Mediterranean  or  outside  the  Medi- 
terranean. That  agreement  was  made  in 
plain  and  distinct  terms.  But  the  pro- 
posal,  under  the  plaintiff  Koenig's  own 
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lumdwritingy  was  by  mistake  made  in  dif- 
ferent tenns.      I  think,  to  that  extent 
there  is  evidence  to  shew  that  there  was 
a  mistake  in  what  was  written  by   the 
hsnd  of  that  phuntiff  himself,  for  in  that 
the  proposal   was  limited   to    the  ports 
of  the  Mediterranean  and  Tangiers.     Now 
that  was  a  mistake    to    which  unforta- 
nstely   the  plaintiff  Koenig  himself  was 
a  party,   by  being  the  person  who,  in 
fact,   committed  it  himself.       I  do  not 
lay,  however,  that  that  would    deprive 
the  plainti€s  of  the  benefit  of  the  doctrine 
of  the  Court,  with  respect  to  having  an 
sgreement  rectified,  if  they  could  prove  it 
flo  as  to  bind  the  other  parties ;  but  here 
it  is  an  integral  part  of  the  case,  that  the 
policy   could  not  be  received  until  the 
sanction  of  the  society  in  Edinburgh  was 
obtained.     It  seems  to  me,  therefore,  an 
irresistible  conclusion  that,  if  the  directors 
and  manager  in  Edinburgh,   seeing  the 
terms  communicated  to  them  by  the  agent 
in  London,  had  chosen  to  say,  "  We  will 
not  agree  to  the  terms ;  we  object  to  this 
special  waiver  of  the  conditions ;  and  we 
decline  to  grant  the  policy*' ;  they  would 
have  had  a  perfect  right  to  withhold  the 
policy,  and  not  to  complete  that  which  was 
a  peculiar  and  extraordinary  contract  pro- 
posed to  their  agent  in  London,  agreed  to 
by  their  agent  in  London,  and  communi- 
cated by  him  to  them :   a  contract  that 
must  be  consummated  as  an  agreement, 
by  receiving  the  sanction  of  the  Edinburgh 
body.     The  rest  of  the  history  of  the  case 
is  very  plain.     The  agent  in  London  com- 
municated this  proposal  in  the  erroneous 
terms  given   in   the  handwriting  of  the 
plaintiff  Kcenig  himself.     To   that  pro- 
poial,  which  was  not  the  real  agreement, 
the   Edinburgh    directors    assented,   and 
what  is  sought  to  be  reformed  is  the  me- 
morsndnm,  which  was  signed  by  the  Edin- 
burgh agent,  and  adopted  by  the  board  as 
that  which   constituted    the    agreement. 
That  Edinburgh  manager  is  now  sought 
to  be  made  to  sign,   under  the   decree 
of  the  Court,  as  having  agreed  to  it,  a 
certain    stipulation    of    which   he  never 
heard.     It  seems  quite   enough  to   say, 
that  an  agreement  means  that  both  con- 
tracting parties  are  of  one  mind.     Here 
Mr.  Christie,  one  of  the  contracting  parties 
to  the  instrument  which  is  now  sought  to 
be  reformed,  confessedly  never  heard  of 


that  which  is  said  to  be  the  real  agreement! 
The  result,  upon  the  whole,  is  plain,  that 
the  agent  in  London  agreed  to  something 
which  he  never  communicated  to  his  prin- 
cipals. The  agent  in  London  communi- 
cated that  which  was  a  mistaken  proposal. 
The  plaintiff  Koenig,  who  made  the  agree- 
ment with  the  London  agent,  never  in- 
tended to  be  bound  by  the  stipulation 
which  he  hhnself  framed  in  a  mistaken 
form.  The  result  is,  that  there  is  no  agree- 
ment at  all.  That  being  so,  the  plaintiffs 
seem  entirely  to  have  mistaken  their  re- 
medy; for  in  this  case,  there  being  no 
agreement,  I  think  the  plaintiffs  altogether, 
both  the  assignee  of  the  policy  and  the 
makers  of  the  policy,  who  join  as  plaintiffs, 
have  been  paying  premiums,  with  the 
intention  of  acquiring  a  right  which  was 
never  given,  or  agreed  to  be  given,  by 
those  who  are  now  sought  to  be  bound. 
Cook,  who  is  said  to  have  been  the  agent, 
and  who  is  said  to  have  been  the  person 
with  whom  the  agreement  was  made,  is  no 
party  to  the  suit.  The  remedy  is  sought 
against  the  principals,  on  the  footing  of 
Cook  having  been  the  general  agent  of  the 
defendants,  the  society,  and  who  might 
therefore  bind  them.  In  fact,  the  person 
sought  to  be  bound  is  Mr.  Christie,  and 
the  agreement  sought  to  be  rectified  is 
that  which  was  made  by  Mr.  Christie  as 
the  manager  in  Edinburgh.  The  plaintiffs 
have  entirely  failed  in  that ;  but  I  think 
that  they  have  shewn  a  case  in  which  all 
the  premiums  paid  must  be  repaid,  as  the 
mistake  was  occasioned  by  the  mistake  of 
the  agent  of  the  society  in  London.  It  is 
impossible  to  say  that  the  suit  was  unne- 
cessary, as  without  it  the  plaintiffs  would 
not  have  got  back  the  premiums.  The 
plaintiffs  have  failed  in  obtaining  the  full 
relief  they  claim;  but  I  think  they  are 
entitled  to  have  the  premiums  returned, 
and  to  have  it  declared  that  they  were 
paid  under  a  mistake. 

The  following  were  the  minutes  of  the 
order  made :— "  It  appearing  to  the  Court 
that  the  memorandum  upon  the  policy  of 
insurance  in  the  bill  mentioned  is  framed 
under  a  mistake,  and  is  not  in  accordance 
with  the  terms  agreed  upon  between  the 
plaintiff  Koenig  and  Cook,  in  the  pleadings 
named,  as  the  agent  of  the  defendants,  and 
that  the  real  terms  of  the  said  agreement 
were  not  communicated  to  nor  adopted  by 
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the  defendants,  declare,  that  the  said  policy 
is  not  binding  upon  the  plaintiffs  or  the 
defendants,  and  order  that  the  defendants 
do,  within  a  month  of  the  service  upon 
them  of  the  decree,  pay  to  the  plaintiffs 
the  amount  of  the  premiums  paid  to  the 
insurance  office,  and  order  that  thereupon 
the  plaintiffs  do  deliver  the  policy  to  the 
defendants.     No  costs  on  either  side." 


) 


SCOTT    V,    THE     CORPORA- 
TION OF  LIVERPOOL. 


L.C.        ") 
Dec.  8,  4,  14,  ^ 
15,  20. 

Building  Contract-^^Aceount — Arhitra - 
Hon  Clause — Jurisdiction  of  ordinary  Tri" 
bunals,  how  far  excluded. 

The  plaintiffs  contracted  with  the  eor^ 
poration  of  L,  to  perform  certain  works, 
and  the  corporation  agreed  to  pay  for  them 
in  a  specified  manner,  with  a  proviso 
that  no  sum  should  be  considered  due,  nor 
should  the  plaintiffs  make  any  claim  on 
account  of  any  work  executed  by  them,  un- 
less  the  engineer  of  the  corporation  should 
certify  the  amount  thereof,  and  that  the 
plaintiffs  were  reasonably  entitled  thereto. 
The  corporation  also  had  the  power  of  de^ 
termining  the  contract  if  the  plaintiffs  should 
not  in  the  opinion  and  according  to  the  deter^ 
mination  of  the  engineer  exercise  due  dili* 
gence ;  and  thereupon  the  engineer  was  to 
fix  the  amount  earned  by  the  plaintiffs. 
There  was  a  general  clause  for  referring 
all  disputes  and  differences  to  the  final 
arbitration  of  the  engineer.  The  contract 
was  determined  by  the  corporation,  and  the 
plaintiffs  filed  a  bill  for  an  account ;  but  it 
was  held  (affirming  the  decision  of  one  of 
the  Vice  Chancellors)  that,  the  certificate  of 
the  engineer  not  having  been  given,  and  not 
being  shewn  to  have  been  fraudulently 
withheld,  the  bill  must  be  dismissed,  with 
costs. 

Where  parties  to  an  agreement  provide 
for  the  settlement  of  disputes  arising  out  of 
the  contract  by  the  arbitration  of  persons 
mentioned  in  the  agreement,  or  to  be  deter^ 
mined  when  the  disputes  arise,  this  does  not 
oust  the  ordinary  tribunals  of  jurisdiction  in 
such  disputes.  But  where  a  contract  pro^ 
videsfor  the  determination  of  the  contractor's 
claims  and  liabilities  by  the  judgment  of  a 
particular  person^  everything  depends  on 


his  decision,  and  untU  he  has  spoken  no  right 
arises  which  can  be  enforced  either  at  law 
or  in  equity. 

This  was  an  appeal,  by  the  surviTing 
plaintiff,  from  the  decision  of  Stuart,  V.C^, 
reported  27  Law  J,  Rep,  (n.s.)  Chanc. 
641. 

The  facts  and  arguments  will  sufficiently 
appear  from  the  Lord  Chancellor's  judg* 
ment. 

• 

Mr,  Malins  and  Mr,  Karslake  appeared 
for  the  appellant. 

Mr,  Dewsnap,  for  the  executors  of  the 
deceased  plaintiff. 

Upon  the  conclusion  of  the  argument 
for  the  plaintiff,  and  at  the  suggestion  of 

Mr,  R,  R,  A,  Hawkins,  who  appeared 
for  Mr.  Hawksley  the  engineer,  the  bill 
was  dismissed  as  against  Mr.  Hawksley» 
with  costs,  no  case  having  been  opened 
against  him. 

The  Solicitor  General,  Mr.  Baeon  and 
Mr,  Rowcliffe  appeared  for  the  corpora* 
tion. 

Mr,  Karslake  was  heard  in  reply. 

The  following  cases  were  cited  :— 

Mcintosh  V.  the  Great  Western  RaUwmg 

Company,  2  De  Gex  &  Sm.   75B; 

s.  c.  18  Law  J.  Rep.  (n.s.)  Chane* 

94 :  on  appeal,  2  Mac.  &  O.  74 ; 

19  Law  J.  Rep.  (n.s.)  Chanc.  874  ; 

3  Sm.  &  G.  146 ;  24  Law  J.  Rep. 

(n.s.)  Chanc.  469. 
Ranger  v.  the  Great  Western  Railmmff 

Company,  5  H.L.  Cas.  72. 
Thompson  v.  Chamock,  8  Term  Rep. 

139. 
Hotham  v.  the  East  India  Company^  1 

Ibid.  638. 
MilnesY,  Gery,  14Ves.  400. 
Blackburn  v.    Smith,  2   Exch.    Rep. 

783  ;  s.  c.  18  Law  J.   Rep.  (nji.) 

Exch.  187. 
Grafton  v.  the  Eastern  Counties  Raii* 

way  Company,  8  Exch.  Rep.  699. 
Milner  v.  Field,  5  Ibid.  827  ;  a.  c  SO 

Law  J,  Rep.  (n.s.)  Exch.  68. 
Scott  Y.Avery,  5  H.L.  Cas.  811;  ■•e. 

25  Law  J.  Rep.  (n.s.)  Exch.  808. 
Philippe  V.  Berry,  1  Ld.  Rayna.  6. 
The  Taff  Vale  Railway  Compawjf  t. 

Nixon,  1  H.L.  Cas.  111. 
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Liwkuftiam  y.  RaUi,  5  £.  &  B.   132 ; 

s«c.  24  Law  J.  Rep.  (n.8.)  Q.B. 

269. 
Warimg  v.  the  Manchester^  Sheffield 

amd  Lincolnshire  Railway  Company ^ 

7  Hare,  482 ;  s.  c.  18  Law  J.  Rep. 

(n.s.)  Chanc.  450. 
The  North' EaMtem  Railway  Company 

Y.  Martin,  2  Phill.  758. 
Kemp  ▼.  Rose,  4  Jur.  N.S.  919. 
Dimsdale  ▼.  Robertson,  2  Jo.  &  L.  58. 
Brown  ▼.   Overbury,    11  Exch.  Rep. 

715 ;  a.  c.  25  Law  J.  Rep.  (n.s.) 

Exch.  169. 
Ambrote  ▼.  the  Dunmow  Union,  9  Beav. 

509. 
Kirk  ▼.  the  Bromley  Union,  2  Pbill. 

640;    a.  c.  17  Law  J.  Rep.  (n.s.) 

Chanc.  127. 
GlascoU  ▼.  Lainy,  Ibid.  310  ;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  429. 
PkaUps  ▼.    Phillips,   9   Hare,    471 ; 

8.C  22  Law  J.  Rep.  (n.s.)  Chanc. 

141. 

Dec.  20. — ^The  Lord  Chancellor. — 
This  is  an  appeal  from  a  decree  of  Stuart, 
V.C,  dismissing  the  plaintiffs'  bill  with 
costs.    The  bill  was  filed  for  the  purpose 
<tf  obtaining  an  account  of  works  done  by 
the  plain  tiffs  for  the  corporation  of  Liver- 
pool and  of  monies  due  in  respect  thereof, 
tinder  an   agreement,    dated  the   6th   of 
MoTember  1851.     The  corporation  having 
•cqvired,  under  the  authority  of  acts  of 
piriiament,  powers  enabling  them  to  sup- 
ply the    borough    of  Liverpool    and   its 
neighbourhood  with  water,  and  being  de- 
viOQt  of  constructing  new  and  additional 
^tterworks,  caused  to  be  printed  and  circu- 
lated a  specification  to  be  observed  by  the 
coBtractor  for  constructing  certain  reser- 
voirs and  other  works,  &c.     The  specifi- 
cation included  three  proposed  contracts, 
finr  one  only  of  which  the  plaintiffs  ten- 
dered, and  which  comprised  the  formation 
of  the    "Rivington    Reservoir."      This 
contract  the  plaintiffs  undertook  to  per- 
form, for  the  sum  of  56,268/.  8^.  Sd,,  and 
their  tender  having   been   accepted,   the 
agreement  of  the  6th  of  November  1851 
was  entered  into,  by  which  the  plaintiffs 
eoatracted  with   the  corporation  to  con- 
ttmct,  complete  and  deliver  up  the  works 
eonpriaed  in  the  contract,  for  the  price 


aforesaid,  and  to  observe  and  perform  all 
things  mentioned  in  the  specification,  and 
on  their  part  to  be  observed  and  performed. 
There  were  annexed  to  the  specification 
certain  general  conditions,  to  some  of 
which  it  will  be  necessary  particularly  to 
refer,  for  upon  the  proper  construction  of 
them  the  case  entirely  depends.  The  fol- 
lowing are  the  clauses : — *'  It  shall  be 
lawful  for  the  said  corporation,  in  case  the 
said  contractor  shall  fail  in  the  due  per- 
formance of  any  part  of  his  undertaking, 
or  shall  not  in  the  opinion  and  according 
to  the  determination  of  the  said  engineer 
exercise  such  due  diligence  and  make  such 
due  progress  as  would  enable  the  works 
to  be  efiSciently  completed  at  the  time  and 
in  the  manner  aforesaid,  to  determine  the 
contract,  by  a  notice  in  writing,  under  the 
hand  of  the  town  clerk,  and  to  enter  upon 
and  take  possession  of  the  said  works,  and 
of  the  plant,  tools  and  materials  of  the  said 
contractor,  and  use  or  sell  the  same  as  the 
absolute  property  of  the  corporation.  The 
plant,  tools  and  materials  provided  by  the 
contractor  shall  in  all  cases  from  the  time 
at  which  they  or  any  of  them  may  be 
brought  upon  the  works  and  land  of  the 
corporation,  and  during  the  construction 
and  until  the  completion  of  the  said  works, 
become  and  continue  the  property  of  the 
said  corporation,  and  the  contractor  is 
hereby  prohibited  from  removing  the  same 
or  any  part  thereof  during  the  progress  of 
the  works,  without  the  consent  in  writing 
of  the  said  engineer.  *  *  And  when  the 
contract  shall  have  been  so  terminated,  or 
so  soon  after  as  the  engineer  may  think 
convenient,  the  said  engineer  shall  fix  and 
determine  what  amount,  if  any,  is  then 
reasonably  earned  by  the  contractor  in 
respect  of  work  actually  done,  and  in  re- 
spect to  the  value  of  any  materials,  imple- 
ments and  tools  provided  by  the  contractor 
and  taken  by  the  corporation,  and  the 
amount  thereof,  after  allowing  for  all  sums 
then  already  paid  to  the  contractor  on 
account,  shall  remain  in  the  hands  of  the 
corporation,  without  interest,  until  twelve 
months  after  the  date  of  the  engineer's 
certificate  of  the  final  completion  of  the 
works  as  herein  provided ;  and  the  said 
engineer  shall  be  at  liberty  to  authorize 
by  his  certificate  the  said  corporation  to 
deduct  the  damages,  losses,  costs,  charges 
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and  expenses  in  his  opinion  incurred  by 
them  in  consequence  of  the  premises,  or 
to  which  they  may  be  put  or  liable,  toge- 
ther with  the  forfeitures,  if  any,  incurred 
by  the  said  contractor,  from  any  sum  of 
money  which  would  so  become  due  and 
owing  to  the  said  contractor.  *  *  And 
the  said  contractor  shall  be  entitled  to 
payment  for  his  work  in  manner  follow- 
ing, that  is  to  say,  to  a  monthly  instal- 
ment, equal  to  80/.  per  cent,  of  the  value 
of  the  amount  executed  in  the  then  pre- 
ceding month ;  to  a  further  instalment  of 
10/.  per  cent,  of  the  value  of  the  amount 
of  work  executed  when  such  works  are 
completed  and  delivered  to  and  accepted 
by  the  said  corporation  in  manner  afore- 
said ;  and  to  the  balance,  whatever  the  same 
may  be  found  to  amount  to,  so  soon  as 
the  responsibility  of  the  said  contractor 
shall  cease  and  determine,  and  shall  have 
been  entirely  fulfilled  ;  provided  that  no 
sum  or  sums  of  money  shall  be  considered 
to  be  due  and  owing,  nor  shall  the  said 
contractor  make  any  claim  against  or 
demand  upon  the  said  corporation  for  or  on 
account  of  any  work  executed  by  him, 
unless  the  said  engineer  shall  certify  the 
amount  thereof,  and  that  the  said  con- 
tractor is  reasonably  entitled  to  such  in- 
stalment or  balance  respectively,  nor  unless 
such  certificate  shall  have  been  presented 
to  the  town  clerk  of  the  said  borough ;  nor 
shall  any  such  sum  or  sums  of  money  be 
considered  payable  to  the  said  contractor 
until  the  expiration  of  seven  days  after 
such  certificate  shall  have  been  so  pre- 
sented, nor  shall  any  omission  to  pay  the 
amount  of  such  certificate,  at  the  time  the 
same  shall  be  payable,  be  held  or  deemed 
to  vitiate  or  avoid  the  contract ;  but  in  such 
case  the  contractor  shall  be  entitled  to 
interest  thereon  at  and  after  the  rate  of 
10/.  per  cent,  per  annum  for  such  time  as 
such  omission  shall  continue.  And  in 
case  of  any  doubts,  disputes  or  differences 
arising  or  happening,  touching  or  concern- 
ing the  said  works,  or  any  of  them,  or 
relating  to  the  quantities,  qualities,  de- 
scription or  manner  of  work  done  and  exe- 
cuted, or  to  be  done  and  executed  by  the 
said  contractor,  or  to  the  quantity  or  qua- 
lity of  the  materials  to  be  employed  therein, 
or  in  respect  of  any  additions,  deductions, 
alterations  or  variations  made  in,  to  or  from 


the  said  works,  or  any  part  of  theftiy  or 
touching  or  concerning  the  meaning  or 
intention  of  this  specification,  or  of  any 
part  thereof,  or  of  the  contract  entered  into 
by  and  between  the  said  corporation  and 
the  said  contractor,  or  of  any  plans,  draw- 
ings, instructions  or  directions  referred  to 
in  this  specification  or  the  contract,  or 
which  may  be  furnished  or  given  during 
the  progress  of  the  works,  or  touching  or 
concerning  any  certificate,  order  or  award 
which  may  have  been  made  by  the  said 
engineer,  or  in  anywise  whatsoever  relating 
to  the  interest  of  the  said  corporation,  or 
of  the  said  contractor  in  the  premises,  such 
doubts,  disputes  or  differences  shall  from 
time  to  time  be  referred  to,  and  be  settled 
and  decided  by  the  said  engineer,  who  shall 
be  competent  to  enter  upon  the  subject- 
matter  of  such  doubts,  disputes  or  differ- 
ences, with  or  without  formal  reference  or 
notice  to  the  parties  to  the  said  contract, 
or  either  of  them,  and  who  shall  judge, 
decide,  order  and  determine  thereon  ;  and 
to  the  said  engineer  shall  also  be  referred 
the  settlement  of  the  said  contract,  and  the 
determination  of  the  said  sum  or  sums  or 
balance  of  money  to  be  paid  to  or  received 
from  the  said  contractor  by  the  said  corpo- 
ration, and  the  directions, decisions,  admea- 
surements, valuations,  certificates,  orders 
and  awards  of  the  said  engineer  (which  said 
directions,  decisions,  admeasurements, 
valuations,  certificates,  orders  and  awards  * 
respectively  may  be  made  from  time  to 
time)  shall  be  final  and  binding  upon  tho 
corporation  and  the  said  contractor  respee- 
tively,  and  shall  not  be  set  aside,  or  be 
attempted  to  be  set  aside,  by  reason  or  ob 
account  of  any  technical  or  legal  defects 
therein,  or  in  this  specification,  or  in  tlie 
contract  founded  thereon,  or  on  account  of 
any  informality,  omission,  delay  or  error 
of  proceedings  in  or  about  the  same  or  any 
of  them,  or  in  relation  thereto,  or  on  any 
other  ground,  or  for  any  other  reason,  or 
for  any  pretence,  suggestion,  charge  or 
insinuation  of  fraud,  collusion  or  con*' 
federacy,  or  otherwise  howsoever." 

This  contract  has  been  characterised  as 
one  of  great  severity  towards  the  con  tractonp 
who  are  said  to  be  placed  by  it  entirely  aft 
the  mercy  and  the  arbitrary  disoretioa  of 
the  engineer.  But  arguments  drawn  firom 
the  hard  terms  of  an  agreement  are  nevsr 
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idonuble  after  it  lias    been  entered  into, 
keiue  the  parties  ha^e  deliberately  con- 
Mtedtobe  bound  by  it.   The  contractors 
otcndupon  tbe. execution  of  the  works; 
tbcj  complained    tbat  they  did  not  obtain 
pNMtion  of  the  land  on  which  the  works 
icR  to  be  executed    until  a  long   time 
iftcr  the  time  specified   in   the  contract, 
aid  hence  that     frreat    delay    necessarily 
tme.   On  the  other    hand,  the  engineer 
rf  d»  corporation  attributes  the  slowness 
of  the  works   to    tbe     dilatoriness  of  the 
flibtiSi,  and  the  insufficiency  of  the  plant 
ndmsterials  employed  by  them.     It  is 
UMcetsary  to  determine  where  the  fault 
(if ay) lay.      Mutual   dissatisfaction  un- 
imbtedly  prevailed  ,  wvhich  led  the  corpora- 
tin  to  exercise  the    power  they  possessed 
of  dctennining  tbe    contract  by  a  notice 
from  the  town    clerk,   dated  the  28th  of 
Fchnary  1855.       It  is  admitted,  by  the 
flamtifl^  that  tbe   corporation  were  enti- 
tled to  give  this  notice,  and  that  it  legally 
detennined  the  contract,  and  therefore  that 
the  lights  of  the  parties  involved  in  this 
nit  must  be  ascertained  and  determined 
ipim  tt  they    existed   at  and  from  this 
ptriod.    It  appears  tbat  at  the  time  of  the 
termination  of  the  contract,  the  corpora- 
tion had  paid  to  the  plaintiffs,  on  account 
tf  the  works  they  had  done,  various  sums 
of  money,  amounting  to  49,942^.  Ss.  Ad, 
These  payments  were  made  from  time  to 
time  during  tbe   progpress  of  the  works, 
ather  on  certificates  or  from  the  reports 
of  the  engineer  of  the  amounts  that  had 
Wome  payable  under  the  contract.     On 
the  determination  of  the  contract,  the  cor- 
poration, in  exercise  of  the  powers  which 
they  possessed  under  it,  took  possession 
^  the  works  which  had  been  executed  by 
the  plaintiffs,  and  of  the  plant,  tools  and 
BMterials  which  they  had  brought  on  the 
voikt  and  land ;  and  completed  all  that 
the  plaintiffs  had  left  unfinished.     While 
the  contract  was  subsisting,  the  plaintiffs 
Were  desirous  of  substituting  for  the  deci- 
QOQ  of  Mr.  Hawksley,  as  to  the  amount 
ptytble  to  them,  the  arbitration  of  some 
other  indifferent  person,  to  which  the  cor- 
poration  declined    to    accede.      On    the 
(determination  of  the  contract,  the  plaintiffs 
mt  to  tbe  corporation  a  statement  of  the 
Mumnt  which  they  claimed  to  be  due  to 
ttea  for  the  worka  they  had  executed ; 
Iiv  Saaiw,  XXVIIl.— Chavc. 


and  the  corporation  disagreeing  to  the 
amount,  Mr.  Hawksley,  on  the  19th  of 
March  1855,  appointed  Monday,  the  26th 
of  March  1855,  to  proceed  with  the  refer- 
ence on  such  claims,  pursuant  to  the  terms 
of  the  contract ;  to  which  the  plaintiffs' 
solicitors  replied,  that  the  corporation 
having  given  them  notice  that  they  had 
determined  the  contract,  they  apprehended 
the  references  under  it  were  at  an  end  also. 
The  notice  by  Hawksley  was  given  with 
an  intention  of  proceeding  under  the  gene- 
ral clause  of  reference ;  but  having  been 
advised  that  he  ought  to  proceed  under  the 
clause  which  applies  to  the  case  of  the  con- 
tract having  been  determined,  he  wrote  to 
the  plaintiffs  to  that  effect.  To  this  the 
plaintiffs*  solicitors  replied  that  as  the  cor- 
poration had  declined  to  refer  the  matters 
to  an  indifferent  party,  **  our  clients,  acting 
under  our  advice,  will  immediately  file  a 
bill  in  equity  for  relief.  Under  these  cir- 
cumstances, we  will  decline  to  attend  at 
your  office  on  the  21st  inst.  for  the  pur- 
poses mentioned  in  your  notice."  The 
bill  was  filed  on  the  22nd  of  November 
1855,  the  corporation  and  Hawksley  being 
made  the  defendants,  and  the  latter  being 
charged  with  having,  **  under  the  direction 
of  the  defendants,  the  corporation,  aided 
and  abetted  them  in  withholding  from  the 
plaintiffs  payment  of  the  monies  justly  due 
to  them  in  respect  of  the  said  contract,  and 
the  defendants  have  joined  in  acts  which 
amount  to  a  fraud  upon  the  plaintiffs.*' 
This  is  curiously  qualified,  in  a  subsequent 
paragraph  of  the  bill,  thus  : — **  The  plain- 
tiffs do  not,  however,  employ  the  word 
'  fraud'  in  its  offensive  or  obnoxious  sense, 
as  meaning  a  fraudulent  scheme  or  inten- 
tion, deliberately  formed  or  entertained  for 
the  purpose  of  cheating  the  plaintiffs,  but 
as  meaning  conduct  which  would  be  the 
instrument  of  fraud,  if  it  should  prevail  to 
prevent  the  plaintiffs  from  recovering  pay- 
ment of  what  is  justly  due  to  them."  The 
bill  prayed — *'  That  it  may  be  declared 
that  the  withholding  of  the  certificates — 
which  the  defendant,  the  engineer,  was  by 
the  terms  of  the  said  specification  and  con- 
tract bound  to  give  to  the  plaintiffs— of 
the  amount  remaining  due  to  them  for 
works  executed  by  them  under  the  said 
contract,  was  and  is  a  fraud  on  the  plain- 
tiffs, and  that  the  plaintiffs  are  entitled  to 
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receive  all  such  sums  of  money  as  they 
would  have  been  entitled  to  if  such  certifi* 
cates  had  been  duly  granted." 

To  this  bill  Hawksley  demurred,  upon 
the  ground  that  he  was  improperly  made 
a  party  to  the  suit.  The  Vice  Chancellor 
overruled  the  demurrer,  with  costs  (1), 
being  of  opinion  that  the  charges  in  the 
bill  (assumed  to  be  true  for  the  purpose 
of  the  demurrer)  constituted  clear  grounds 
of  equitable  relief,  not  only  against  the 
corporation,  but  also  against  the  engineer, 
in  respect  of  his  imputed  misconduct.  The 
cause  then  came  on  for  hearing;  and  his 
Honour,  desiring  to  be  informed  whether 
the  plaintiffs  had  any  remedy  at  law  under 
the  contract,  requested  the  assistance  of 
one  of  the  Common  Law  Judges  ;  and  the 
question  was  argued  before  his  Honour 
and  Erie,  J.,  whether,  on  the  terms  of  the 
contract,  and  the  evidence  of  the  course  of 
conduct  of  the  parties  in  regard  to  the 
execution  of  the  works,  the  case  was  one  in 
which,  if  tried  at  law,  the  jury  would  be 
directed  to  find  a  verdict  for  the  plaintiffs. 
The  learned  Judge  expressed  a  very  clear 
opinion  in  the  negative,  on  the  ground 
that  every  right  to  payment  during  the 
progress  of  works  was  conditional  on 
obtaining  the  engineer's  certificate,  and 
after  the  determination  of  the  contract, 
upon  the  engineer's  fixing  and  determining 
the  amount  of  work  done,  and  valuing  the 
plant  and  materials ;  and  that  unless  the 
plaintiffs  could  shew  that  these  requisites 
had  been  complied  with,  they  would  fail 
in  an  action  at  law.  The  Vice  Chancellor 
subsequently  gave  his  judgment,  that  the 
plaintiffs  were  not  entitled  to  relief  in 
equity,  and  dismissed  their  bill,  with  costs 

(2). 

The  plaintiffs  contend  that  this  decree 
is  erroneous,  and  have  urged  very  strongly 
in  argument  before  me,  ^at  if  there  is  no 
remedy  at  law,  it  follows,  of  necessity, 
that  there  must  be  a  remedy  in  equity ; 
otherwise,  as  they  say,  this  monstrous  con- 
sequence will  follow,  that  a  party  entitled 
to  large  sums  of  money  is  utterly  remedi- 
less. This  mode  of  putting  the  plaintiffs* 
case  is,  however,  open  to  the  objection 
that  it  begins  by  begging  the  whole  ques- 


(1)  25  Law  J.  Rep.  (m.&)  Chanc.  227. 

(2)  27  Ibid.  041. 


tion.     It  may  possibly  be,  that  eventually 
the  plaintiffs  may  be  entitled  to  recover  a 
large  amount  that  they  may  prove  to  be 
due,  and  yet  at  the  time  of  the  commence- 
ment of  an  action,  or  the  institution  of  a 
suit  in  equity,  they  may  have  bound  them- 
selves by  contract  in  such  a  manner  that 
until  some  preliminary  act  is  done  no  right 
of  payment  accrues.  To  speak  of  a  person 
being  either  legally  or  equitably  entitled 
under  such  circumstances,  would  clear! j 
be  incorrect,  as  the  title,  which  both  Courtt 
of  law  and  equity  deal  with  in  cases  of 
this  description,  is  not  an  imperfect,  but  a 
complete  title.     The  question  is,  whether 
the  plaintiffs  have  shewn  that  they  have  a 
present  right  to  an  equitable  remedy  f    In 
order  to  determine  this  question,  it  will  be 
necessary  carefully  to  consider  the  mode 
in   which   the  plaintiffs  now  shape  their 
case.    The  idea  of  founding  their  claim  to 
relief  on  fraud  is  altogether  abandoned. 
All  the   charges  against  Mr.    Hawksley, 
whatever  their  meaning  may  have  been, 
are  withdrawn,  and,  as  to  him,  the  bill  hae 
been  dismissed,  with  costs  ;  and  as  a  eor- 
poration    cannot    commit    fraud    except 
through  the  instrumentality  of  an  agent, 
this   part  of  the  case  failing  as  to  Mr* 
Hawksley,  must  consequently  fail  as  to 
the  corporation.     The  plaintiffs,  therefore, 
are  driven  to  sustain  their  bill  by  insisting 
that  (the  contract  not  binding  them  to 
submission  to  Hawksley's  award)  the  ac- 
counts are  so  complicated,  intricate  and 
voluminous,  that  they  cannot  be  perfectly 
dealt  with  or  disposed  of  by  any  action  at 
law.     This  is  alleged  in  the  bill;  but  I 
do  not  find  any  satisfactory  proof  to  sup- 
port the  allegation.     At  the  same  time  I 
should  always  be  disposed  to  reg^d  the 
jurisdiction  of  Courts  of  law  and  equity, 
with  respect  to  complicated  accounts,  as  so 
far  concurrent,  that  where  the  parties  havo 
proceeded  at  law,  I  should  be  unwilling  to 
withdraw  the  case  from  the  Court  of  lair, 
merely  because  a  Court  of  equity  conid 
more  conveniently  dispose  of  it;    but  I 
should  not  think  myself  at  liberty  to  refnsa 
the  aid  of  this  Court,  when  invoked,  bo* 
cause  a  Court  of  common  law  could  com* 
pletely  settle  the  whole  of  the  disputed 
accounts.     As  Lord  Cottenham  said,  !■ 
The  North-Eastern  Railway  Cmnfam§  ^ 
Martin^  '*  It  is  impossible  with  precisioit 
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to  lay  down  rules  or  establish  definitions 
Si  to  the  cases  in  which  it  may  be  proper 
far  this  Court  to  exercise  this  jurisdiction. 
The  infinitely  varied  transactions  of  man- 
kind would  be  found  continually  to  baffle 
neh  rales,  and  to  escape  from  such  defi- 
nitions.   It  is,  therefore,  necessary  for  this 
Court  to  reserve  to  itself  a  large  discretion, 
ia  the  exercise  of  which  due  regard  must  be 
had,  not  only  to  the  nature  of  the  case,  but 
to  the  conduct  of  the  parties."    And  again, 
in  The   Taff  Vale  Railway  Company  v. 
Nixom^  he  says,  "  In  questions  of  this  sort, 
saeh  case  must  be  decided  according  to  the 
cirenmstances  belonging  to  it."     If  it  is 
leeessary,  in  order  to  maintain  a  bill  for 
SB  account,  that  "  it  should  relate  to  that 
which  is  the  subject  of  mutual  acknow- 
ledgment," as  was  held,  by  Vice  Chancellor 
Turner,  in  Phillipt  v.  Phillips^  I  have  no 
fifficulty  in  treating  the  accounts  here  as 
iratual,  as  the  price  of  the  work  done  by 
the  corporation  to  complete  the  plaintiffs' 
mfiaished  work  might  be  properly  treated 
•s  so  much  done   for  the  plaintiffs,  and 
voold  have  to  be  deducted  from  the  entire 
mn  which  the  plaintiffs  would  have  been 
atitled  to  if  they  had  completed  the  whole 
of  the  work,  besides  the  deductions  which 
die  corporation  would  have  to  make  for 
**dsmage8,  losses,  costs,  charges,  expenses 
md  forfeitures."     I  do  not  think,  there- 
fi»re,  that  the  mere  fact  of  the  accounts 
Wing  capable  of  settlement  and  adjust- 
nent  in  a  court  of  law,  would  have  pre- 
Tested  the  plaintiffs  being  entitled  to  an 
■ecount  if  there  were  no  other  objection 
their  way.      But  it  appears  to  me  that 
]rithin  the  contract  itself  there  exists  an 
bfindble  impediment  to  the  relief  which 
the  plaintiffs  claim.     It  has  been  already 
Meo  that  by  the  terms  of  the  contract  the 
plsiotiffs  are  precluded  from  all  remedy  at 
l>vaotil  the  certificate  of  the  engineer  has 
Wen  obtained,  or  until  he  has  fixed  and 
^teraiined  the  sum  to  which  the  plaintiffs 
us  entitled  for  the  works  which  they  have 
^<ne,  and  the   value   of  the   plant  and 
Btterials  which  were  taken  to  by  the  cor- 
pmtioii.     This  view  of  the  case  at  law 
|oet  very  far  towards  a  similar  decision  in 
» court  of  equity.     There  is  no  equitable 
fOBttmction  of  an  agreement  distinct  from 
^  legsl  construction.      To   construe  is 
iothingmore  than  to  arrive  at  the  meaning 


of  the  parties  to  an  agreement,  and  this 
must  be  the  aim  and  end  of  all  Courts 
which  are  called  upon  to  enforce  any  rights 
created  by  and  growing  out  of  contract. 
The  plaintiffs,  however,  contend  that  the 
stipulations  in  the  agpreement  referring  all 
matters  to  the  decision  of  Mr.  Hawksley, 
are  not  sufficient  to  oust  this  Court  of  its 
jurisdiction,  and  various  authorities  have 
been  referred  to  in  support  of  this  argu- 
ment. It  is  unnecessary  to  enter  in  detail 
into  all  the  cases  on  the  effect  of  agree- 
ments to  refer,  or  the  jurisdiction  of  Courts 
of  law  and  equity,  because  they  have  been, 
most  of  them,  passed  in  review  by  Lord 
Cranworth  in  Scott  v.  Avery^  and  are 
shewn  merely  to  establish  this  proposition, 
that  if  I  covenant  with  a  man  to  do  par- 
ticular acts,  and  it  is  also  covenanted 
between  us  that  any  question  which  may 
arise  as  to  the  breach  of  the  covenant 
should  be  referred  to  arbitration,  the  latter 
covenant  does  not  prevent  the  covenantor 
from  bringing  an  action :  a  right  of  action 
has  accrued,  and  it  would  be  against  the 
policy  of  the  law  to  give  effect  to  such  an 
agreement  that  such  a  right  should  not  he 
enforced  through  the  medium  of  the  ordi- 
nary tribunals.  This  proposition  seems 
to  be  established  by  the  class  of  cases  at 
the  head  of  which  is  Thompson  v.  Charnock, 
But  it  is  impossible  to  pass  over  altogether 
the  case  of  Dimsdale  v.  RoberUon,  both  on 
account  of  the  high  authority  of  the  eminent 
Judge  by  whom  it  was  decided,  and  because 
it  seems  to  have  been  entirely  overlooked 
in  the  decision  of  similar  cases.  There, 
Lord  St.  Leonards,  after  the  consideration 
of  the  authorities  on  the  subject,  arrived 
at  a  conclusion  apparently  at  variance  with 
them.  In  the  view  which  I  have  taken  of 
this  case,  it  is  unnecessary  for  me  to  con- 
sider the  propriety  of  his  decision ;  but  I 
cannot  forbear  the  remark,  in  passing,  that 
the  circumstance  upon  which  he  relied  as 
giving  greater  effect  to  the  agreement  to 
refer,  in  Dimsdale  v.  Robertson  (namely, 
the  power  to  make  the  submission  a  rule 
of  Court,  and  the  legislative  provisions  in 
such  a  case,  giving  authority  to  arbitrators 
to  examine  witnesses  upon  oath)  hardly 
appears  sufficient  to  distinguish  the  case 
from  the  others  in  which  these  stipulations 
were  not  found ;  as  they  are  mere  directions 
as  to  the  mode  in  which  the  reference  is  to 
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be  conducted,  or  for  enabling  the  parties 
to  give  greater  efficacy  to  it  by  attachment 
for  disobedience,  and  do  not  operate  until  * 
after  the  case  has  been  -withdrawn  from 
the  action  of  the  tribunals,  ^hich,  the  prior 
decisions  establish,  the  parties  could  have 
no  power  to  affect.  If,  then,  there  had  been 
nothing  in  this  contract  but  the  general 
agreement  to  refer,  '*  in  case  of  any  doubts, 
disputes  or  differences  arising  or  appearing," 
I  should  have  thought,  on  the  general 
authority  of  the  class  of  cases  which  I  have 
mentioned,  that  supposing  the  plaintiffs  in 
all  other  respects  entitled  to  an  account, 
they  might  have  been  decreed  it,  notwith- 
standing this  provision.  But  I  am  of 
opinion  that  an  earlier  clause  than  this 
meets  the  circumstances  that  have  arisen, 
and  must  decide  the  rights  of  the  parties 
in  their  present  position  under  this  con- 
tract. I  refer  to  the  clause,  which  provides 
for  the  case  of  the  contract  being  deter- 
mined. On  the  construction  of  this  clause, 
the  question  arises  whether  the  principle 
upon  which  Scoit  v.  Avery  was  decided 
does  not  here  intervene  and  render  that 
case  a  binding  authority  upon  my  judg- 
ment. That  principle  is  stated  by  Lord 
Cran Worth  in  these  terms:  **  If  I  covenant 
with  A.  6.  that  if  I  do  or  omit  to  do  a 
certain  act,  then  I  will  pay  to  him  such  a 
sum  as  J.  S.  shall  award  as  the  amount  of 
damage  sustained  by  him,  then  until  J.  S. 
has  made  his  award,  and  I  have  omitted 
to  pay  the  sum  awarded,  my  covenant  has 
not  been  broken,  and  no  right  of  action 
has  arisen."  And  I  may  ask  with  him,  as 
the  question  to  be  answered  in  this  case, 
Does  any  right  of  action  exist  in  this  case 
until  the  amount  of  damage  has  been 
ascertained  in  the  specified  mode?  In 
order  to  determine  this  question,  we  must 
refer  again  to  the  clause  in  the  specification 
upon  which  it  depends.  It  is:  **  And  in 
case  of  the  contract  being  so  determined 
as  aforesaid,  the  corporation  may  re-let  the 
undertaking  of  the  contractor,  or  any  part 
thereof,  and  when  the  contract  shall  have 
been  so  terminated,  or  so  soon  thereafter 
as  the  engineer  may  think  convenient,  the 
suid  engineer  shall  fix  and  determine  what 
amount  (if  any)  is  then  reasonably  earned 
by  the  contractor  in  respect  of  work 
actually  done,  and  in  respect  to  the  value 
of  any   materials,  implements   and    tools 


provided  by  the  contractor  and  taken  by 
the  corporation."  Now,  suppose  the  con- 
tractors had  chosen  to  agree  that  they 
would  be  paid  for  their  work  not  a  specific 
sum,  nor  upon  measure  and  value,  but 
such  an  amount  as  the  company's  eagineer 
might  fix — can  there  be  a  doubt  that  such 
a  contract,  although  a  very  imprudent 
one,  would  be  binding,  and  that  the  con- 
tractors would  be  bound  to  submit  entirely 
to  the  discretion,  or  even  to  the  caprice, 
of  the  person  whom  they  had  clothed  with 
this  arbitrary  authority?  What  is  there 
more  in  this  case?  The  contractors  agree 
that,  in  a  given  event — namely,  the  deter- 
mination of  the  contract  by  the  corporation 
•—the  engineer  is  to  fix  and  determine  what 
amount,  if  any,  is  then  reasonably  earned 
by  the  contractors  in  respect  of  the  work 
actually  done,  and  in  respect  of  the  value 
of  any  materials,  implements  and  tools 
provided  by  the  contractors  and  taken  to 
by  the  corporation.  The  plaintiffs'  counsel 
agreed  (though  this  was  with  reference  to 
the  general  clause  of  the  reference  to  tho 
engineer)  that,  if  he  had  made  an  award 
even  ex  parte^  the  contractors  would  have 
been  bound  by  it.  I  cannot,  however, 
understand  how  this  should  be  if  the  con« 
tractors  are  not  tied  by  their  contract  to 
the  judgment  of  the  engineer  — if  they 
refuse  to  appear  before  him,  or  in  any  way 
to  recognize  his  right  to  determine  the 
matter.  But  I  think  they  would  be  bound 
by  the  engineer*s  decision  under  such  cir- 
cumstances, because  they  had  agreed  to 
submit  to  it;  and,  having  done  so,  how  is 
it  possible  for  them  to  say  that  they  are 
entitled  to  be  paid  for  their  work  and  plant, 
not  the  amount  which  the  engineer  shall 
fix  and  determine,  but  what  some  other 
forum  may  think  that  they  ought  to  re- 
ceive? It  was  stated  that  this  clause 
leaves  the  contractors  wholly  at  the  mercy 
of  the  engineer,  who  is  only  to  fix  and 
determine  the  amount  which  they  are  to 
receive  when  the  contract  should  have  been 
terminated,  or  as  soon  thereafter  as  the 
engineer  may  think  convenient ;  and  it 
was  argued  that  he  might  consult  his  own 
supposed  convenience  and  indefinitely 
postpone  his  determination.  I  do  not 
think  that  the  proper  construction  of  these 
words  is,  that  they  relate  to  the  peraonal 
convenience  of  the  engineer;  but,  be  that 
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u  it  may,  if  he  were  to  decline  to  enter 
upon  the  question,  or  by  any  affected 
delay,  or  any  improper  proceeding  of  any 
kind,  were  to  attempt  to  delay  a  decision, 
t  Court  of  equity  would  know  how  to  deal 
with  such  a  state  of  things,  though  a  Court 
of  common  law  might  be  powerless  to 
tfford  any  redress. 

The  plaintiffs'  counsel,  however,  insist 
that  there  are  authorities  not  affected  by 
8€9tt  y,  jlvery^  which  have  determined  that 
in  cases  very  similar  to  the  present,  parties 
ksve  been  held  to  be  entitled  to  an  account, 
lotwithstanding  there  were  equally  strin- 
gent clauses  in  their  agreements  binding 
tkem  to  refer  their  disputes  to  arbitration. 
It  will  be  necessary,  therefore,  shortly  to 
examine  these  cases.      That  which    was 
principally  relied  upon  was  the  case   of 
J#7fli0fA  V.   the  Oreat  Western  Railway 
Company.      In  the  earlier  stage   of  that 
caie  it  has  no  bearing  on  the  present  ques- 
tion.   The  plaintiff,  who  was  a  contractor, 
agreed  to  do  certain  works  for  the  com- 
psay,  and  the  company  agreed  to  advance 
■oney  on   account  of  works   done  and 
executed,  such  execution  to  be  certified 
by  Mr.  Brunei  or  the  principal  engineer 
lor  the  time  being.     The  bill  alleged  that 
Mr.  Brunei  had  refused   to  certify,  and 
that  in  doing  so  he  was  acting  in  collusion 
vith  the  company;  and  it  prayed  a  decla- 
ntion  by  the  Court  that  the  withholding 
tuch  certificates  was  a  fraud,  and  that  he 
was  entitled  to  recover  the  amount.     To 
this  bill  the  defendants  demurred,  and  the 
Vice  Chancellor  Knight  Bruce  first,  and 
afterwards   Lord   Cottenham   on    appeal, 
decided   that  the  allegation  of  collusion 
vu  sufficient  to  sustain  the  bill ;  and  the 
<leinurTer  was  overruled  with  costs,  just  in 
the  asme  manner  as  the  Vice  Chancellor 
Oferruled  Mr.  Hawksley's  demurrer  in  the 
present  case,  although  on  the  hearing  the 
charges  of  fraud  could  not  be  established. 
But  the   case  of  Mcintosh  v.   the    Great 
Watem  Railway  Company  came  on   for 
bearing  before  Vice  Chancellor  Stuart,  and 
it  is  said,  that  his  Honour  arrived   at  a 
conclusion  inconsistent  with  his  decision 
ia  this  case,  having  decreed  an  account. 
To  ascertain  whether  the  two  decrees  are 
thus  inconsistent,  it  must  be  seen  whether 
the  contract  in  that  case  is  in  terms  like 
Uie  present.    It  is  not  given  in  the  report, 


but  I  have  been  furnished  with  a  copy  by 
one  of  the  learned  counsel  in  the  case, 
from  which  it  appears  that  the  provisions 
for  determining  the  claim  of  the  contractor 
were  very  different  from  those  in  the  pre- 
sent agreement,  there  being  a  stipulation 
for  a  general  reference  of  disputes  to  arbi- 
trators to  be  named,  in  these  general  terms : 
— '*  But  if  sny  difference  of  opinion  shall 
arise  between  the  company  or  their  en- 
gineer and  the  plaintiffs  as  to  any  matter  of 
charge  or  account  as  between  the  company 
and  the  plaintiff,  such  dispute  shall  be 
referred  and  finally  settled  and  concluded 
by  the  arbitration  of  the  engineer  on  the 
part  of  the  company,  and  an  engineer  to 
be  appointed  by  the  plaintiff  on  his  part; 
and  in  case  of  their  not  being  able  to  agree, 
a  third  person  shall  be  named  in  writing 
as  arbitrator  by  such  two  engineers  before 
they  proceed  upon  the  subject  of  the 
reference,  and  the  decision  of  any  such 
arbitrator  so  named  shall  be  final  and 
binding  on  both  parties."  This  clause,  in 
itself,  would  distinguish  the  case  from  Scott 
V.  Avery^  and  would  bring  it  within  the 
class  of  cases  that  follow  Thompson  v. 
Charnock,  I,  therefore,  think  his  Honour 
cannot  be  fairly  charged  with  inconsistency 
in  his  decrees  in  that  case  and  the  present. 
The  case  of  Ranger  v,  the  Great  Western 
Railway  Company  appears  to  me  not  to 
assist  the  plaintiffs'  argument.  The  con- 
tract there  made  the  engineer  during  the 
progress  of  the  works  the  absolute  judge 
of  the  mode  in  which  the  contractor  was 
discharging  his  duties,  and  of  how  much 
of  the  contract  price  had  from  time  to  time 
become  payable,  and  his  decision  was  to 
be  final ;  but,  unlike  the  present  case, 
after  all  the  works  should  have  been  com- 
pleted, the  contractor  was  to  be  at  liberty 
to  call  in  a  referee  of  his  own  as  to  any 
question  of  amount  due  beyond  what  had 
been  certified.  The  contractor  was  un- 
successful in  his  suit  on  every  point  but 
one.  Upon  that  one  the  plaintiffs'  counsel 
have  relied,  as  entitling  them  at  least  to 
an  account  of  the  value  of  the  plant,  tools 
and  materials  taken  by  the  corporation. 
But  it  appears  to  me  that  the  account 
decreed  in  that  case  is  no  authority  for  a 
similar  one  in  the  present.  There,  as  here, 
the  company  was  empowered  to  take  pos- 
session of  the  works,  and  of  the  whole  or 
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of  such  part  of  the  materials,  tools  and 
implements  used  by  the  contractor  as 
the  company's  engineer  might  consider 
requisite  for  carrying  on  the  works. 
The  question  was,  whether,  upon  their 
taking  possession,  the  plant  and  materials 
became  the  absolute  property  of  the  com- 
pany ?  It  appeared  there  was  a  clause  in 
the  contract,  that  if  the  materials,  tools  and 
implements  so  to  become  theproperty  of  the 
company  should  be  insufficient  to  cover  all 
the  charges  occasioned  by  completing  the 
works,  then  the  contractor  was  to  make 
good  the  deficiency;  and  the  House  of 
Lords  (adopting  the  view  of  the  agreement 
as  stated  by  Lord  Cran worth,  viz.,  that 
the  company,  though  at  liberty  to  seize 
and  appropriate  the  plant  belonging  to  the 
contractor,  were  yet  bound  to  account  for 
its  value  in  settling  their  accounts  with 
him)  decided  that  the  contractor  was  en- 
titled to  an  account  of  the  value  of  the 
plant,  and  also  of  other  matters  necessarily 
connected  with  and  incidental  to  that  in- 
quiry. The  agreement  as  to  the  plant  is 
very  different  in  this  case;  for,  although  it 
is  to  become  the  absolute  property  of  the 
corporation  upon  their  taking  possession 
of  it,  instead  of  the  value  being  applicable 
to  make  good  any  liability  of  the  contractors, 
it  is  merely  to  be  fixed  and  determined  by 
the  engineer.  So  that  if  an  account  were 
to  be  decreed  to  be  taken  of  its  value,  it 
would  be  an  entire  departure  from  the 
contract,  by  which  that  question  is  agreed 
to  be  left  exclusively  to  Mr.  Hawksley. 
It  only  remains  to  notice  the  recent  case  of 
Kemp  V.  Rose^  which  is  also  stated  to  be  in- 
consistent with  the  present  case.  It  will  be 
found,  however,  that  the  Vice  Chancellor 
admitted  that  if  the  question  had  there 
depended  on  the  contract  alone,  the  con- 
tractor was  completely  at  the  mercy  of  the 
architect;  but  he  fastened  on  circum- 
stances which  he  considered  might  produce 
an  improper  bias  upon  the  architect's  mind, 
and  on  that  ground  alone  put  the  contract 
aside,  and  opened  the  way  to  the  jurisdic- 
tion of  the  Court  in  that  case.  The 
case  of  Kemp  v.  Rose  is  not  at  variance 
with  his  Honour's  decision  in  this  case.  I 
have  entered  at  so  much  length  into  this 
case,  partly  on  account  of  its  great  import- 
ance, but  principally  with  a  desire  to  shew 
that  there  may  be  extracted  from  previous 


decisions  principles  that  may  be  safely 
applied  to  determine  the  effect  of  provisions, 
now  so  common  in  contracts  for  the  execu- 
tion of  works,  by  which  the  contractor's 
claims  and  liabilities  are  placed  at  the  dis- 
cretion and  under  the  controul  and  judg- 
ment of  the  agent  of  the  parties  for  whom 
the  work  is  to  be  done.  If  the  parties  to 
the  agreement  have  provided  beforehand 
for  the  settlement  of  any  disputes  that  may 
arise  on  the  rights  and  liabilities  growing 
out  of  the  contract  by  the  arbitration  of 
persons  mentioned  in  the  agreement,  or  to 
be  determined  when  disputes  arise,  such  a 
stipulation  cannot  be  urged  as  an  answer 
to  either  party  who  prefers  to  resort  to  the 
Courts  for  the  determination  of  his  rights, 
nor  can  it  deprive  the  tribunals  of  the 
country  of  their  jurisdiction,  whatever 
remedy  may  be  open  to  the  parties  against 
whom  proceedings  are  instituted  for  the 
breach  of  the  agreement.  But  where  the 
contract  provides  for  the  determination  of 
the  claims  and  liabilities  of  the  contractors 
by  thejudgmentof  some  particular  person, 
this  would  be  incorrectly  called  a  provision 
for  submission  to  arbitration,  as  no  dispute 
can  exist  in  such  a  case,  everything  being 
dependent  upon  the  decision  of  the  indi- 
vidual named ;  and  until  he  has  spoken 
no  right  can  arise  which  can  be  enforced, 
either  at  law  or  in  equity.  I  think  that 
Mr.  Hawksley  stands  in  this  relation  to 
the  plaintiffs  in  this  case.  They  have 
agreed  to  submit  themselves  entirely  to 
his  judgment,  but  now  decline  his  autho- 
rity. If  the  Court  were  to  assume  the 
jurisdiction  which  is  prayed,  it  would  not 
be  enforcing  the  contract  of  the  parties, 
but  acting  in  direct  opposition  to  it.  I 
think,  therefore,  that  the  decree  of  the 
Vice  Chancellor  must  be  affirmed,  and  the 
appeal  dismissed,  with  costs. 


} 


BIONOLD  V.  GILES. 


KiNDERSLEY,  V.C. 

Dec.  7. 

Legacy  Duty — Liability  of  Executors. 

A  testator  directed  his  estates  to  ho 
sold,  and  gave  the  dividends  of  one  por* 
tion  of  the  proceeds  to  his  wife  for  life^ 
and  after  her  death  he  gave  the  capital 
to  A,  B,  The  second  portion  he  gave  le 
A.   B,  subject  to  various  annuiiies.     Bg 
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a  mrangement  between  the  widow  and 
A.  By  ike  first  portion  was  paid  over  by  the 
executors  to  A.  B,  during  the  widow's  life, 
end  no  sum  was  retailed  to  answer  the 
legacff  duty,  which  would  become  payable 
•ft  the  widow* s  death.  A.  B,  sold  the 
second  portion  to  the  plaintiff,  and  the 
sumiving  executors  of  the  surviving  executor 
§f  the  testator  joined  in  the  assignment  for 
the  purpose  of  admitting  A.  B.'s  title  to  the 
property,  and  stating  thai  they  knew  of  no 
ioeumhranee  upon  it.  Upon  the  death  of 
the  annuiiants,  the  purchaser  filed  a  bill 
sgeinst  the  executors  for  a  transfer  of  the 
fold;  and  the  Court  held,  that  the  defendants 
were  not  entitled  to  retain  the  legacy  duty 
fsyable  upon  the  first  portion  of  the  property. 

The  bill  in  tbis  case  was  filed,  by 
the  plaintiff,  wbo  represented  the  Nor- 
wich Union  Reversionary  Interest  Society, 
against  the  surviying  executors  of  the 
larriving  executor  of  the  testator  in  the 
eanse,  praying  that  a  sum  of  3,633/. 
6i.  %d.  consols,  standing  in  their  names. 
Bight  be  transferred  to  the  plaintiff,  less 
the  l^acy  duty  tbereon,  witbout  deduct- 
ing therefrom  the  legacy  duty  payable  on 
t  legacy  of  5,099/.,  which  had  been  pre- 
▼ioQtly  transferred  to  the  legatee. 

The  following  were  the  facts  of  the  case : 
—Joachim  Hibberd,  by  his  will,  dated  the 
8tb  of  September  1819,  appointed  his  bro- 
ther, Joseph  Hibberd,  and  Charles  Beale 
executors,  and  devised  and  bequeathed  to 
them  and  the  survivor  of  them,  their  or 
hit  heirs,  executors  and  administrators,  all 
hii  monies  in  the  funds,  and  all  other  his 
Kal  and  personal  property  and  effects,  in 
trust  to  sell  and  convert  the  same   into 
Qoney,  and  to  divide  such  money,  includ- 
ing therein  a  sum  of  4,300/.    three  per 
cents.,  into  two  equal  moieties,  in  trust, 
out  of  one  moiety  of  the  said  aggregate 
>moQnt  (of  which  the  said  4,300/.  three 
P^  cents,  should  be  a  part)  to  pay  and  dis- 
cWge  any  balance  that  might  by  a  fair 
Element  of  all  debts  and  credits  appear 
doe  from  the  testator  to  the  said  Josepb 
Hibberd  at  his  partner  in  business,  toge- 
^  with   the  testator's  just   debts   and 
foneral  expenses,  and  the  costs  and  ex- 
penses of  proving  bis  will,  and  also  certain 
legacies  therein  mentioned ;  and  after  the 
Rsyment  of  the  before-mentioned  charges 


and  legacies,  in  trust  to  invest  the  surplus 
of  such  moiety  in  the  Government  stocks 
or  funds,  in  the  names  of  them,  the  said 
Joseph  Hibberd  and  Charles  Beale,  or  the 
survivor  of  them,  their  or  his  executors  or 
administrators,  and  to  pay  the  annual  divi- 
dends and  interest  thereof  and  of  the  said 
4,300/.,  unto  his  wife  Ann  Hibberd,  during 
her  life,  provided  she  should  remain  his 
widow ;  but  in  case  of  her  death  or  future 
marriage,  which  should  first  happen,  then 
he  gave  and  bequeathed  such  moiety  of  the 
said  aggregate  amount  to  Ann  Beale,  the 
wife  of  the  said  Charles  Beale,  as  her  own 
sole  property  for  ever,  save  and  except  the 
said  sum  of  4,300/.  in  the  three  per  cents., 
which  the  testator  directed  should  remain 
there  and  be  transferred  into  the  names  of 
the  said  Joseph  Hibberd  and  Charles  Beale, 
or  the  survivor  of  them,  their  or  his  exe- 
cutors or  administrators,  for  the  uses 
and  purposes  following ;  that  is  to  say, 
as  to  the  annual  dividends  or  interest 
payable  thereon,  amounting  to  129/.  per 
annum,  in  trust  to  pay  his  brother  James 
Hibberd,  and  his  two  sisters  Patience 
Lane  and  Susannah  Bowring,  one  clear 
yearly  annuity  or  sum  of  20/.  each  during 
their  lives,  and  the  remainder  of  the  said 
dividends  or  interest  of  129/.  to  be  paid  to 
his  nephew  Robert  Samuel  Hibberd  during 
his  life  ;  and  as  and  when  the  testator's 
said  brother  James  and  sisters  Patience 
and  Susannah  should  depart  this  life,  then 
that  the  three  several  annuities  of  20/.  eacb 
should  devolve  and  be  paid  to  Louisa  Hib- 
berd, afterwards  the  wife  of  Stephen  Webb, 
the  said  RobertSamuel  Hibberd  and  Eliza- 
beth Hibberd,  afterwards  the  wife  of  John 
Riley,  and  since  deceased ;  the  eldest 
taking  the  first  of  the  said  annuities  that 
should  fall,  and  the  others  in  like  manner 
by  seniority  ;  and  after  the  decease  of  the 
survivor  of  them  the  said  Louisa  Hibberd, 
Robert  Samuel  Hibberd  and  Elizabeth, 
tlien  the  testator  gave  and  bequeathed  the 
principal  sum  of  4,300/.  in  the  three  per 
cents,  and  all  interest  due  thereon  (if  any), 
to  the  said  Ann  Beale,  her  heirs  and  as- 
signs, and  to  be  disposed  of  by  will  or 
otherwise  as  she  might  think  fit;  and  as 
to  the  other  moiety  of  the  said  aggregate 
amount  of  the  testator's  real  and  personal 
effects,  in  trust  for  the  other  persons  and 
purposes  in  the  said  will  mentioned. 
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The  testator  died  in  July  1820,  leaving 
Ann  Hibberd  his  widow  him  surviving, 
and  his  will  was  duly  proved  by  the  said 
Joseph  H  ibberd  and  Charles  Beale.  Charles 
Beale  died  on  the  Srd  of  February  1825,  and 
Joseph  Hibberd  died  on  the  8th  of  March 
1827,  having  by  his  will,  dated  the  5th  of 
February  1827,  appointed  the  defendant 
George  Giles  and  James  Sheppard,  since 
deceased,  his  executors,  who  duly  proved 
his  will.  Susannah  Bowring  died  in  May 
1822.  Patience  Lane  died  in  December 
1 826,  and  the  testator's  widow  died  on  the 
2l8tof  May  1835. 

By  an  arrangement  between  the  widow 
of  the  testator  and  Ann  Beale,  the  sum  of 
5,099/.,  which  was  the  residue  of  a  moiety 
of  the  proceeds  of  the  testator's  estate  (extra 
the  4,300/.),  after  payment  thereout  of 
debts,  legacies,  &c.,  was  handed  over  to 
Ann  Beale,  by  the  executors,  but  no  sum 
was  retained  thereout  to  answer  the  legacy 
duty  which  would  become  payable  when 
the  legacy  fell  into  possession. 

By  an  indenture  dated  the  l7th  of  May 
1837)  after  reciting,  inter  alia,  that  after 
the  payment  of  Joachim  Hibberd's  debts 
and  funeral  and  testamentary  expenses, 
the  clear  produce  of  the  sales,  made  ac- 
cording to  his  said  will,  of  his  freehold  and 
leasehold  estates,  and  the  conversion  of  his 
general  personal  estate,  exclusive  of  the 
said  sum  of  stock,  amounted  to  the  sum 
of  13,023/.  2s.  S^d.  sterling,  whereof  the 
sum  of  5,099/.,  together  with  the  said  sum 
of  4,300/.  stock,  was  appropriated,  as  ap- 
peared by  the  residuary  account  rendered 
by  the  executors  to  the  Stamp-office  in  the 
month  of  January  1824,  to  answer  and 
satisfy  the  purposes  declared  by  the  will  of 
the  moiety  or  half  part  first  therein  men- 
tioned of  the  aggregate  amount  of  the  pro- 
duce of  the  testator's  estate,  and  that  the 
charges  thereby  imposed  as  aforesaid  upon 
the  said  moiety  were  accordingly  satisfied 
out  of  the  last-mentioned  sum  of  sterling 
money ;  that  the  residue  thereof  was  in- 
vested pursuant  to  the  will,  and  that  the 
dividends  thereof,  and  also  of  the  said  sum 
of  4,300/.  stock,  were  duly  paid  to  the 
said  Ann  Hibberd,  the  testator's  widow, 
during  her  life;  that  the  said  sum  of  4,300/. 
stock  was  then  held  by  the  said  George 
Giles  and  James  Sheppard,  as  such  execu- 
tors as  aforesaid,  in  trust  to  pay  with  the 


dividends  thereof  the  said  annuities  be- 
queathed by  the  will  of  the  said  Joachim 
Hibberd  to  the  said  James  Hibberd,  Louisa 
Webb,  Robert  Samuel  Hibberd  and  Elizar 
beth  Riley,  for  their  lives  respectively  as 
aforesaid,  and  subject  thereto  in  trust  only 
for  the  said  Ann  Beale,  who  had  contracted 
with  the  said  John  Wright,  the  plaintiff 
Samuel  Bignold,  and  Robert  John  Bunyon* 
for  the  absolute  sale  to  them  of  the  said 
sum  of  4,300/.  stock,  subject  to  the  pay- 
ment of  the  last-mentioned  annuities,  but 
free  from  all  other  incumbrances,  for  the 
sum  of  806/. ;  and  that  the  said  George 
Giles  and  James  Sheppard  had  agreed  to 
join  in  and  execute  the  indenture  as  such 
executors  as  aforesaid,  in  order  to  admit 
the  title  of  the  said  Ann  Beale  to  the  said 
sum  of  4,300/.  stock,  and  to  supply  proof 
of  notice  to  them  of  the  assignment  in* 
tended  to  be  thereby  made ;  it  was  wit« 
nessed,  that,  in  pursuance  of  the  said  recited 
contract,  and  in  consideration  of  the  sum 
of  806/.  paid  by  the  said  John  Wright,  the 
plaintiff  and  Robert  John  Bunyon  to  the 
said  Ann  Beale,  she  the  said  Ann  Beale  did 
bargain,  sell,  assign,  transfer  and  set  over 
unto  the  said  John  Wright,  the  plaintiff  and 
Robert  John  Bunyon,  their  executors  and 
administrators,  all  that  the  said  sum  of 
4,300/.  three  per  cent.  Consolidated  Bank 
Annuities,  which  as  part  of  one  moiety  of 
the  aggregate  amount  of  the  produce  of  the 
real  and  personal  estates  of  the  said  Joa- 
chim Hibberd,  and  which  also  substan* 
tively  was  by  the  said  will  of  the  said 
Joachim  Hibberd  given  to  or  in  trust  for 
the  said  Ann  Beale  as  thereinbefore  men- 
tioned, and  the  dividends  and  the  annual 
produce  of  the  said  sum  of  stock,  subject 
to  the  payment  thereout  to  the  said  Jamea 
Hibberd  during  his  life  of  the  said  annuitj 
of  20/.,  and  to  the  said  Louisa  Webb  during 
her  life  of  her  said  annuity  of  20/.,  and  to 
the  said  Robert  Samuel  Hibberd  during 
his  life  of  the  said  dividends  originally 
bequeathed  to  him,  and  also  the  said  addi- 
tional annuity  of  20/.,  and  to  the  said 
Elizabeth  Riley  during  her  life  after  the 
decease  of  the  said  James  Hibberd,  if  she 
should  survive  him,  of  her  said  annuity  of 
20/.,  and  all  the  right,  title,  interest,  trust, 
property,  benefit,  claim  and  demand  what- 
soever of  the  said  Ann  Beale,  in,  to  and 
upon  the  said  premises,  together  with  full 
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power  aed  uithority,  which  the  said  Ann 
Bcale  did  thereby  give  and  g^nt,  to  and 
te  the  said  John  Wright,  the  plaintiff  and 
Robert  John  Bnnyon,  and  the  sorW vors  and 
nrTiTor  oi  them»  their  and  his  executors, 
admtniatimtors  and  assigns,  in  the  name  or 
■amea  of  the  said  Ann  Beale,  her  executors 
or  adminiatrators,  or  otherwise  as  might  be 
deemed  expedient,  forthwith,  or  as   and 
when  the  said  sum  of  4,300/.  dividends, 
nBnal  produce  and  premises  should  be- 
eone  payable,  to  ask,  demand,  sue  for, 
neorer  and  receive,  and. sign   and  g^ve 
soffieieDt  acquittances  and  discharges  for 
dw  sane  respectively ;  to  have,  hold,  re- 
ceive and  take  the  capital  sum,  dividends 
tad  annual  produce  and  other  premises 
dweby  assigned,  and  every  part  thereof, 
subject  to  the  said  annuities  as  aforesaid, 
and  also  to  the  payment  of  the  legacy  duty 
dMigeable  upon  the  said  Ann  fieale  in 
■espeet  of  the  same  premises,  unto  the  said 
John  Wright,   the   plaintiff   and   Robert 
Joka  Bunyoa,  their  executors,  adminis- 
trators and   assigns,  absolutely,   and   as 
fally  and  effectually  as  the  said  Ann  Beale 
em  had,  or  she,  or  her  executors  or  admi- 
nstraUMTS,  could  or  might  have  otherwise 
bsd  or  been  entitled  to  the  same. 

Jsmes  Sheppard  died  in  the  year  1843, 

karing  the  said  George  Giles,  the  defendant, 

Us  eo-tnutee  and  executor,  surviving.  Ann 

Besle  died  in  May  1846,  Elizabeth  Riley 

b  February    1851,   James    Hibberd    in 

Maith  1857f  and  Robert  Samuel  Hibberd 

is  January  1858 ;  so  that,  in  the  events 

vUeh  had  happened,   the   only  annuity 

cbigeable  on  the  dividends  of  the  sum  of 

440Oi«  was  that  of  20/.  in  favour  of  Louisa 

W^h,  which   would  be  fully   met    and 

pforided  for  by  a  sum  of  666/.  13«.  4^/., 

vhieh  was  proposed  to  be  set  apart  to 

>Biwer  diat  purpose. 

It  was  under  these  circumstances  that 
tk  bill  was  filed  for  a  transfer  to  the 
pUatiffi  of  the  sum  of  3,633/.  6s.  8c/.,  the 
ttndue  of  the  4,800/.  after  deducting  the 
M/.  18t.  4d. ;  but  the  defendant  having 
shea  a  bond  to  the  government  for 
payment  of  the  whole  legacy  duty, 
Bot  only  upon  the  4,300/.,  but  also 
vpoQ  the  5,099/.  so  transferred  to  Ann 
Keile  by  anticipation  in  the  widow's 
Hfctime,  insisted  that  he  was  not  bound 
to  make  such  transfer  without  the  sane- 

Niw  Saans,  XXVUL-^OnAno, 


tion    of    the    Commissioners    of    Inland 
Revenue. 

It  further  appeared,  that  on  the  occa- 
sion of  the  contract  for  the  purchase  of 
this  reversionary  interest  by  the  plaintiffs, 
certain  requisitions  were  made  by  the  pur- 
chasers' solicitors,  which  were  answered 
by  the  defendant's  solicitor  in  the  follow- 
ing manner  :— 

First  requisition.  —  The  vendor  must 
prove,  by  production  of  the  executor's 
accounts  or  otherwise,  that  the  testator 
died  possessed  of  the  4,300/.  stock  in 
question,  and  that  no  part  of  this  sum  was 
required  or  taken  for  payment  of  his  debts, 
&c.,  or  the  legacies  charged  upon  the 
moiety  of  his  residuary  estate  given  to  his 
wife  for  life.-— Answer :  See  the  residuary 
account  inclosed,  under  the  head  deduc- 
tions ;  by  which  it  appears  that  the  4,300/. 
was  retained  for  the  benefit  of  the  testa- 
tor's widow  for  her  life  only,  and  that  she 
had  independent  thereof  5,099/.  out  of 
which  all  incumbrances  on  her  moiety 
were  paid. 

Second  requisition. — -That  the  4,300/. 
is  now  standing  in  the  names  of  the  execu- 
tors or  the  representatives  of  the  surviving 
executor,  and  is  held  by  them  only  to 
answer  the  annuities  given  by  the  will,  and 
subject  thereto  for  Mrs.  Beale. — Answer : 
This  shall  be  complied  with,  and  the  docu- 
ment forwarded  in  the  course  of  a  few 
days. 

Fifth  requisition. — We  should  have  a 
letter  from  the  trustees,  that  they  have  not 
notice  of  any  incumbrance  on  the  funds 
proposed  for  sale. — Answer:  The  docu- 
ment which  is  to  be  sent  in  reply  to  the 
second  requisition  will  also  answer  this. 

This  document  was  in  the  terms  follow- 
ing : — **  George  Giles,  of  Hanging  Lang- 
ford,  in  the  county  of  Wilts,  yeoman,  and 
James  Sheppard,  of  Burcombe,  in  the 
county  of  Wilts  aforesaid,  yeoman,  exe- 
cutors of  Joseph  Hibberd,  late  of  the  city 
of  New  Sarum,  in  the  said  county,  inn- 
holder  (since  deceased),  do  hereby  declare, 
that  the  4,300/.  in  the  three  per  cents., 
bequeathed  by  the  will  of  Joachim  Hib- 
berd, late  of  the  said  city  of  New  Sarum, 
innholder,  deceased,  to  Ann  Beale  therein 
described,  subject  to  the  annuities  therein 
mentioned,  now  stands  vested  in  our  names 
in  the  said  three  per  cents,  as  the  execu- 
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tors  of  the  said  Joseph  Hibberd,  who  was 
the  surviving  executor  of  the  said  Joachim 
Hibberd,  and  that  it  is  held  by  us  only  to 
answer  the  said  annuities  given  by  the 
will  of  the  said  Joachim  Hibberd,  and 
subject  thereto  for  the  said  Ann  Beale. 
Nor  have  we  ever  received  notice  of  any 
incumbrance  on  the  said  4,3001.  three  per 
cents.,  except  the  aforesaid  annuities.  As 
witness  our  hands,  the  7th  day  of  March 
1837.  Signed,  George  Giles  and  James 
Sheppard,  executors  of  Joseph  Hibberd. 
••  Memorandum.  —  The  legacy  duty  on 
the  trust-money  bequeathed  to  Mrs.  fieale 
will  be  payable  on  the  deaths  of  the 
annuitants.'* 

Afr.  Goldsmid  and  Mr,  Martindale,  for 
the  plaintiffs,  contended  that  the  defen- 
dants ought  to  be  ordered  to  transfer  to 
them  the  sum  of  3,633/.  6s,  8^.,  being  the 
residue  of  the  4,300/.,  after  deducting  the 
666/.  ISs,  4d,  set  apart  for  answering  the 
remaining  annuity  of  20/.,  on  payment  only 
of  the  legacy  duty  on  the  4,300/.,  and  that 
they  could  not  retain  any  further  sum  to 
answer  the  legacy  duty  upon  the  5,099/. 

Mr,  Glasse  and  Mr,  W.  W,  Cooper 
appeared  for  the  defendants. 

The  following  authorities  were  cited  :— 

Hutton  V.  Rossiter^  7  De  Gex,  M.  & 

G.  9 ;  s.  c.  24  Law  J.  Rep.  (n.s.) 

Chanc.  106. 
Jorden  v.  Money,  5  H.L.  Cas.  185; 

8.c.23LawJ.  Rep.(N.s.)Chanc.865. 
Saunders  v.  Vautier,  Cr.  &  Ph.  240; 

s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc.  354. 
Eales  V.  Lord  Cardigan^  9  Sim.  384; 

s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  11. 
Ex  parte  Killick,  3  Mont.  D.  &  D. 

480;    s.  c.  13  Law  J.  Rep.  (n.s.) 

Bankr.  6. 
Farwell  v.  Seale,  3  De  Gex  &  S.  359 ; 

s.  c.  18  Law  J.  Rep.  (n.s.)  Chanc. 

189. 
Roper  on  Legacies,  4th  edit.  871. 
36  Geo.  3.  c,  52.  ss,  6,  25. 

KiNDERSLBY,  V.C. — With  reference  to 
the  question  which  is  first  raised,  namely, 
the  right  of  these  purchasers,  that  is,  the 
Reversionary  Interest  Society,  represented 
by  the  claimant,  to  have  the  benefit  of  this 
purchase,  my  opinion,  subject  to  a  ques- 


tion of  construction,  is  this :— It  was  first 
— at  least,  as  I  understand  the  argument 
-—contended  that  Messrs.  Giles  and  Shep- 
pard,  having  joined  in  this  deed,  they 
thereby  entered  into  what  amounted  to  a 
guarantie  on  their  part  against  all  incum- 
brances, known  or  unknown,  upon  thia 
fund  ;  and  I  then  expressed  myself  to  the 
effect — and  I  retain  the  same  opinion—- 
that  if  that  were  to  be  the  way  in  which 
these  gentlemen  were  to  be  dealt  withi 
after  having,  out  of  consideration  and 
merely  for  the  convenience  of  the  pur- 
chasers, executed  this  deed,  expressly 
stating  that  they  did  it  only  for  the  par- 
pose  of  admitting  the  title  of  Ann  Beale^ 
and  for  supplying  proof  of  notice  to  them 
of  the  assignment,  it  would  be  extremely 
unjust  and  unfair.  It  would  be,  in  £set, 
catching  them  in  what  they  never  intendedt 
namely,  to  guarantee  this  fund  ag^nst  all 
incumbrances,  known  or  unknown;  and 
it  appears  to  me  that  what  had  taken- 
place  shews  that  it  was  not  the  inten- 
tion of  the  purchasers,  or  of  the  trustees 
(Giles  and  Sheppard),  that  such  should  be 
the  effect  of  their  joining,  because  in  the 
requisitions  that  were  sent  by  the  pur- 
chasers' solicitor  to  the  vendor's  solicitor, 
the  second  requisition  was,  "that  it  should 
be  shewn  that  the  4,300/.  is  now  standing 
in  the  names  of  the  executors,  or  the 
representatives  of  the  surviving  executor, 
and  is  held  by  them  only  to  answer  the 
annuities  given  by  the  will,  and  subject 
thereto  for  Mrs.  Beale."  Now,  did  that 
requisition  mean  that  it  should  be  shewn 
that  this  stock  belonged  to  Mrs.  Beale, 
without  any  incumbrance  whatever  upon  itt 
No  such  thing.  And  this  is  shewn  by  die  fifth 
requisition  :— "  We  should  have  a  letter 
from  the  trustees,  that  they  have  not  notice 
of  any  incumbrance  upon  the  fund  pro- 
posed for  sale."  So  that  they  considered 
that  the  shewing  that  Mrs.  Beale  was 
entitled  did  not  at  all  involve  the  shewing 
that  there  were  no  incumbrances,  because 
they  require  a  letter  from  the  trustees  to 
say,  not  that  there  are  no  incumbrances,  but 
simply,  what  alone  they  could  be  called 
upon  to  say,  that  they  had  not  themselves 
had  notice  of  any  incumbrance.  Then,  in 
answer  to  this  requisition,  it  is  said,  yon 
shall  have  such  a  document  as  shall  satisQr 
you  ;  and  accordingly  such  a  document  is 


OL.XXVIIL]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


243 


sent,  b  J  which  the  ezeeutora  declare  that  the 
4^800/.  three  per  cent,  stock,  bequeathed 
hj  the  will  of  Joachim  Hibberd  to  Ann 
Beale,  subject  to  the  annuities  therein 
■wntionedy  stands  vested  in  their  names, 
as  executora  of  Joseph  Hibberd,  who  was 
the  surrivingexecator  of  the  said  Joachim 
Hibberd ;  and  that  it  was  held  by  them 
to  answer  the  said  annuities  g^ven  by 
the  said  will,  and  subject  thereto  for  the 
said  Ann  Beale.  So  £ir,  they  clearly 
£d  not  mean  to  g^ve  a  guarantie  that  it 
was  free  firom  all  incumbrances,  because 
the  Tery  next  passage  is  this :— -"  Nor  have 
we  ever  received  notice  of  any  incumbrance 
on  the  said  4,300/.  three  per  cents.,  ex- 
cept the  aforesaid  annuities."-—"  Memo- 
imdom.— The  legacy  duty  on  the  trust- 
Boney  bequeathed  to  Mrs.  Beale  will 
he  payable  on  the  deaths  of  the  an- 
■uitants." 

Therefore,  it  appears   to  me,   that  it 
would  be  most  unjust  and  most  unfair  to 
decide  that  these  gentlemen,  by  what  they 
Ittd  done,  had  in  effect  g^ven  a  guarantie 
sgainst  all   the  incumbrances.     I  think, 
Iwwever,  that  the  case  does  not  rest  upon 
tlist  ground;    but  upon  this.     In   order 
to  explain  my  meaning,  I  will  first  sup- 
pose that  Joseph  Hibberd,   the   survivor 
of  &e  original  executors  of  the  testator, 
vere  still  living,  and  that  I  was  not  deal- 
ing with  his  representatives;  and  it  appears 
to  me  that  Joseph  Hibberd's  duty  and  that 
itfliis  co-trustee,  Mr.  Beale,  as  long  as 
be  lived,  was  this :— A  moiety  of  the  resi- 
^  is  given  to  the  testator's  widow  for 
Hfe;  and  after  her  death  a  portion  of  that 
noiety,  which  is  to  be  constituted  of  the 
4|30O/.  stock,  is  appropriated  to  pay  cer- 
^  annuities;  and  subject  to  those  annui- 
tKt,  and  to  the  widow's  life  interest,  the 
stock  is  given  to  Ann  Beale;  and  the  whole 
1^  the  residue,  subject  to  the  widow's  life 
Interest,  is  also  given  to  Ann  Beale :  that 
M  the  effect  of  the  will.    Now,  what  would 
k  the  consequences   when  the  testator's 
^^idow  died,  as  she  did,  in  the  year  1 835  ? 
Ann  Beale  then,  and  then  only,  for  the 
iint  time,  became  entitled  to  the  whole 
moiety  of  the  residue,  except  the  4,3001. 
stock,  which  still  remained  to  be  appro- 
priate,  being  the  remaining  portion  of 
tlist  moiety  specifically  reserved  or  appro- 
jniated  towards  payment  of  the  annuities. 
Supposing  that  at  that  time  Joseph  Hib- 


berd  were   still    living,    he   would   have 
had,   upon   the   death  of  the   widow,    to 
pay   5,0991.,  which  was  all  that  moiety 
of  the  residue,  except  the  4,300^.  stock 
to  Ann   Beale;    and  upon    paying   that 
to  Ann  Beale,  he  would  have  been  bound 
to  have  paid   the   duty   to   the  Govern- 
ment  upon  that  portion,  not   upon   any 
other  portion,  but  only  upon  the  5,099/. 
But  instead   of  doing  that  — >  instead   of 
waiting  until  the  widow  died,  when  Ann 
Beale's   interest    fell   into    possession   in 
respect  to  that  sum  of  5,099/.,  a  few  years 
afler  the  death  of  the  testator,  by  some 
arrangement  made  between  Ann  Beale  and 
the  widow,  in  which  arrangement  the  trus- 
tees concurred-^Ann  Beale  and  the  widow 
agree  that  they  will  not  wait  until  the 
death  of  the  widow  to  have  this  fund  ap- 
propriated, but  that  they  should  divide  it 
instanter.   The  duty  on  that  portion  was  still 
not  payable,  of  course,  until  the  death  of 
the  widow,  which  happened  in  1835 ;  but 
Joseph  Hibberd,  the  surviving  executor, 
instead  of  retaining  enough  to  answer  the 
duty,  allowed  Ann   Beale,  or  Ann  Beale 
and  the  widow  between  them,  to  have  the 
whole  of  it.     What  was  the  effect  of  that  f 
Why  then,  of  course,  Joseph  Hibberd  made 
himself  liable  to  the  claim  of  the  Stamp 
Office,  whenever  the  time  should  arrive  at 
which  the  duty  would   be  payable.     He 
was  then  personally  liable  for  it ;  he  might 
have  had  or  not  a  claim  over  against  Ann 
Beale  for    it ;    that  would  depend  upon 
any  arrangement  between  them  ;  but,  at  all 
events,  he  himself  became  personally  liable 
to  Government  for  the  amount  of  the  duty 
upon  that  portion  of  the  residue  whenever 
the  widow  should  die.  If,  then,  he  had  been 
alive  he  would  have  been  subject  to  the 
claim :  what  would  have  been  his  right, 
then,  with  regard  to  this  4,300/.  stock  ? 
Supposing  the  period  had  arrived  at  which 
that  had  also  fallen  into   possession,  no 
doubt  he  might  have  had  a  right  between 
himself  and  Ann    Beale  to  say,  I  have 
handed   over  to  you  a   portion   of  your 
moiety  of  the  residue,  without  retaining  the 
legacy  duty,  and  I  will  not  hand  over  this 
portion  to  you  without  retaining  the  whole 
of  the  duty.  I  apprehend  there  is  no  doubt 
that  would  have  been  the  right  as  between 
Joseph  Hibberd  and  Ann  Beale,  if  that 
were  all.     Now,  instead  of  Joseph  Hib- 
berd being  alivci  he  had  died  long  before 
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the  widow,  having,  as  I  have  said,  dealt 
with  the  portion  of  the  residue,  so  as 
to  have  given  it  all  up  to  Ann  Beale, 
with  the  concurrence  of  the  widow ;  and 
without  retaining  what  was  necessary  to 
pay  the  duty  upon  that,  he  made  himself, 
as  I  have  said,  personally  liable.  The 
present  defendants  are  his  executors ;  they 
may  or  may  not,  for  aught  I  know,  be 
personally  liable  to  the  Government ;  but, 
at  all  events,  the  claim  is  in  effect  against 
them,  in  the  character  of  executors  of 
Joseph  Hibberd,  and  in  that  character 
representing  the  original  testator.  I  have 
not  heard  a  word  suggested  on  either  side, 
nor  is  it  necessary  for  me  to  express  any 
opinion,  whether  the  claim  against  them 
on  the  part  of  the  Government  would  be  a 
personal  claim  against  themselves,  or  whe- 
ther it  would  be  a  claim  against  them  only 
in  the  character  of  executors  of  Joseph 
Hibberd,  and  a  claim  to  be  satisfied  out  of 
his  assets ;  but,  as  I  understand,  Joseph 
Hibberd  did  not  die  insolvent.  They 
received  assets  of  Joseph  Hibberd  to  satisfy 
his  debts,  and  this  duty  to  the  Government 
undoubtedly  had  become  a  debt  of  his, 
when  it  became  payable  to  the  Government 
in  the  year  1835,  on  the  death  of  Ann 
Hibberd,  the  testator's  widow.  Now,  no 
doubt,  either  Joseph  Hibberd  if  he  had 
been  living,  or  the  executors  of  Joseph, 
he  being  dead,  would  have  a  right  to  say 
to  Ann  Beale,  or  to  any  person  merely 
claiming  under  Ann  Beale,  *'  You  cannot 
call  upon  us  to  give  up  this  4,300/.  stock 
until  the  duty  is  paid  to  us  which  we 
have  been  compelled  to  pay  the  Govern* 
ment."  I  am  supposing  that  the  Go- 
vernment had  required  Joseph  Hibberd,  in 
1835,  or  his  executors,  he  being  dead,  to 
pay  the  duty  on  the  5,099Z.,  and  they  had 
paid  it,  what  would  be  their  right  ?  This 
is  not  a  lien  or  a  charge  specifically  upon 
the  4,300/. ;  all  they  could  say  would 
be,  *'  We  have  an  equity,  now  that  we 
have  paid  the  duty  to  Government,  to  come 
upon  that  4,300/.  stock,  as  between  us  and 
Ann  Beale,  or  as  between  us  and  the  par- 
ties claiming  through  Ann  Beale."  Then 
comes  the  effect  of  the  deed  they  executed. 
What,  I  have  said,  would  be  the  effect, 
supposing  Ann  Beale  had  made  an  assign- 
ment to  these  purchasers  without  any  inter- 
vention of  the  executors?  But  what  do 
the  executors  do?  The  executors,  by  join- 


ing in  the  deed,  although  I  cannot  conM 
to  the  conclusion  that  they  did,  thereby 
give  a  guarantie  against  incnmbrsncesy 
certainly  do  say  this,  that  Ann  Beale 
is  entitled  to  this  fund,  and  that  they  do 
not  know  of  any  incumbrances.  Now,  it 
will  be  observed,  that  the  right  to  set  «p 
the  equity  against  the  4,800/.  on  the  part 
of  the  executors  of  Joseph  Hibberd  accnied 
when  the  widow  died  in  1835,  when  the 
duty  on  the  5,099/.  became  payable  te 
Government.  Then  their  right  accrued* 
but  they  would  have  no  right  of  retentiim 
until  they  had  made  the  payment  lo 
Government,  which  they  have  not  done 
to  this  hour;  they  gave  a  bond  that 
they  would  pay,  but  they  have  not 
actually  paid.  Then  having  joined  in 
the  deed  for  the  purpose  of  admit- 
ting Ann  Beale's  title  to  the  fund,  and 
having  stated  that  they  themselves  knew 
of  no  incimibrance,  although  it  does  not 
amount  to  a  gnarande  that  there  is  no 
incumbrance  unknown,  it  appears  to  me 
to  amount  to  this,  that  they  cannot  alter 
that  set  up  as  against  that  fund,  that  is,  as 
against  the  persons  who  are  puTchasing 
upon  the  faith  of  that,  in  their  own  right 
and  for  their  own  benefit,  a  charge  or  clfdm 
upon  that  fund.  They  have  joined  in  tbia 
deed,  upon  the  faith  of  which  the  Reverw 
sionary  Interest  Society  has  purchased  thia 
reversionary  interest.  Can  they,  after  join- 
ing in  that  for  the  purpose  of  representing 
that  the  vendor  had  a  right  to  sell  it» 
afterwards  say,  now  events  have  happened 
which  give  us  a  right  to  set  up  an  eqnity  of 
our  own  ?  It  appears  to  me  that  they  can- 
not. It  would  be  quite  inconsistent  with 
principle,  and,  indeed,  with  the  authoritiee, 
to  allow  them  to  set  up  an  equity  of  their 
own,  which  although  they  did  not  know  of 
it,  and  it  did  not  exist,  in  fact,  at  that  time, 
they  might  have  known  woald  exial 
whenever  they  paid  the  duty  upon  die 
5,099/.  I  take  it  for  granted  that  thej 
were  ignorant  about  the  duty  not  having 
been  paid.  I  dare  say  neither  party  knew 
exactly  how  the  fact  was ;  they  did  not  tell 
anybody  further  to  investigate  it,  they  took 
it  for  granted  that  what  ought  to  have  been 
done  was  done ;  they  knew  nothing  about 
the  disposition  which  had  taken  place  lO 
many  years  before,  and  the  effect  is,  that 
now  the  executors,  either  in  their  character 
of  executors  or  in  their  own  penoni,  aro 
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fiible  to  Goreniment  for  thk;  and  bow 
era  they  say,  if  we  pay  that  daty  to  the 
GoYernmenty  or  the  unoant  of  that  duty, 
we  will  now,  notwithstanding  our  having 
joined  in  that  deed,  set  up  against  this 
Tery  fond  an  equity  in  our  own  favour  f 
It  appears  to  me  that  upon  that  ground, 
■ot  upon  the  ground  of  guarantie,  the 
pl^mrillk  have  a  right  to  insist  that  the 
cKeentors'  eannot  retain  the  fund  them- 
lelveBy  merely  on  the  ground  of  their  right 
to  pay  out  of  it  anything  they  may 
Isive  to  pay  to  the  Government  for  the 
iuty. 

Then  comes  another  question,  quite  irre- 
spective of  that,  namely,  the  construction 
«f  the  will ;  in  other  words,  whether  I  can 
mm  deeide  in  £ivour  of  the  plaintiff  with- 
out having  any  other  person  hefore  the 
Court.     Now,  that  depends  upon  the  con- 
ttruction  of  this  will,  which  is  couched  in 
ladk  terms  as  not  to  make  the  matter  very 
desr.     It  is  suggested  that  there  may  be 
four  diffinrent  persons,  or  classes  of  persons 
dtiming  as  against  the  right  set  up  by  the 
pisintiff.     It  is  first  suggested  that  those 
three  annuities,  which  are  given  by  this 
wQl,  are  so  given  as  that  Louisa  Webb 
ii  entitled  to  all  those  three  annuities  ;  in 
other  words,  that  as  each  annuity  dropped 
there  was  a  survivorship  of  that  annuity 
to  the  two  survivors ;  and  then  when  the 
•econd  dropped  the  third  survivor  would 
take  all  the  three  annuities :  at  least,  that 
it  18  questionable.     The  second  is,  sup- 
posing that  not  to  be  so,  still  the  annuities 
given  are  so  given  as  that  although  they 
did  not  survive  upon  the  death  of  one 
they  did  terminate  upon  the  death  of  one  ; 
tid  that  upon  the  death  of  one  his  execu- 
ton  are  entitled  to  his  annuity  so  long  as 
the  annuity  would  last,  which  they  say  is, 
^til  the  fund  is  given  over ;  so  that  it  is 
inggested  that  the  representatives  of  the 
decMsed  annuitants  would  be   necessary 
pirties. 

The  third  suggestion  is  this,  that  neither 
the  one  nor  the  other  of  these  may  be  right, 
that  is,  that  neither  was  there  survivorship 
<tf  the  annuities  nor  did  the  annuities  con- 
tiniie  for  the  benefit  of  the  executors  of 
the  deceased  annuitants,  but  that  Robert 
Ssmuel  was  entitled  to  all  the  dividends, 
isdadiug  all  the  annuities  that  dropped, 
ttd  that  therefore  hb  representative  must 


be  here.  And  the  fourth  suggestion  is,  that 
neither  of  the  first  three  alternatives  is  the 
real  construction,  but  that  this  being  a 
portion  of  the  residue,  that  is,  the  inter- 
mediate payment  of  those  dividends  or 
annuities  being  a  portion  of  the  residue,  it 
is  undisposed  of,  and  the  next-of-kin  of  the 
testator  ought  to  be  here  in  order  to  dis- 
cuss the  matter. 

Now,  the  gift  is  in  very  peculiar  terms, 
first  of  all,  there  is  a  direction  that  the 
dividends  of  the  stock  in  question,  which 
amount  to  129/.  a  year,  were  to  be  in 
trust  to  pay  to  three  persons,  James, 
Patience  and  Susannah,  a  clear  annuity  of 
20/.  sterling  each  during  their  lives,  and 
the  remainder  of  the  dividends  the  tes- 
tator directed  to  be  paid  to  his  nephew, 
Robert  Samuel  Hibberd,  since  deceased, 
during  his  life.  Now,  stopping  there,  there 
is  no  doubt  that  each  of  those  three  per- 
sons, James,  Patience  and  Susannah,  would 
have  a  life  annuity  during  his  or  her  re- 
spective life,  and  during  the  life  of  Robert 
Samuel  he  would  have  all  the  surplus,  in- 
cluding what  might  have  dropped  in  the 
shape  of  annuity,  that  is,  he  took  the  whole 
surplus,  liable  only  to  pay  the  current 
annuities.  That,  I  think,  is  clear.  The 
next  gift  raises  the  question — **  That,  as 
and  when  James,  Patience  and  Susannah 
should  depart  this  life,  then  he  directs  that 
the  three  several  annuities  of  20/.  each 
should  devolve,'*  therefore  contemplating 
that  those  were  continuing  annuities,  al- 
though it  is  rather  a  question  of  words 
than  of  substance — that  he  considers  that 
those  annuities  were  still  to  continue,  not 
for  the  benefit  of  the  representatives  of  the 
deceased  annuitant,  but  for  the  purpose 
which  he  now  declares,  that  as  and  when 
James,  Patience  and  Susannah  should 
depart  this  life,  then  the  three  several 
annuities  of  20/.  should  devolve  and  be 
paid  to  Louisa,  Robert  Samuel  and  Eliza- 
beth. Stopping  there  for  a  moment,  it  is 
a  gift  of  three  annuities  to  three  persons, 
without  saying  anything  about  tenancy  in 
common,  but  in  words  which  would  import 
joint  tenancy.  It  is  given  to  the  three 
and  there  is  nothing  to  import  what  the 
portion  of  the  three  annuitants  is  to  be. 
But,  inasmuch  as  there  is  no  gift  over  until 
the  death  of  the  survivor,  I  should  say 
that  if  it  stopped  there,  there  would  be  a 
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strong  ground  for  arguing  that  it  was  a 
gift  to  three  persons  during  the  life  of  the 
three,  and  the  survivor  and  survivors,  to 
continue  so  long  as  that.  But  it  goes  on 
thus :— *'  The  eldest,"  that  is,  the  eldest 
person  of  the  second  class,  of  them  taking 
the  first  annuity  that  should  fall,  so  that 
when  one  annuity  falls, — say  Susannah's, 
as  she  died  first — she  was  one  of  the  first 
class  of  annuitants  when  she  died, — then 
the  eldest  of  the  three  others-^who  appears 
to  have  heen  Louisa — Louisa  then  would 
take  that  annuity,  and  the  others  in  like 
manner,  hy  seniority.  It  appears  to  me 
that  entirely  excludes  the  idea  of  joint 
tenancy,  because  no  one  annuity  is  given 
to  all  the  three,  but  one  annuity  is  given  to 
one  of  the  three,  and  another  annuity  is  given 
to  another  of  the  three,  and  so  on.  So  £ir 
I  clearly  feel  that  there  is  no  joint  tenancy. 
Then,  what  is  there  to  give  the  annuity 
over,  I  mean  by  survivorship,  if  there  be 
no  joint  tenancy?  I  confess  I  do  not  see 
any  words  which  would  import  that  the 
annuity  would  survive  to  the  other.  I  see 
nothing  that  would  lead  me  to  that  suppo- 
sition. But  then  comes  the  question,  what 
is  there  to  determine  the  annuity?  I  will 
take  Robert  Samuel,  who  took  one  of  the 
annuities.  On  the  death  of  Robert  Samuel, 
what  became  of  his  annuity?  What  is  there 
to  determine  it  ?  There  is  nothing  really 
in  language  to  determine  it,  and  it  appears 
to  me,  therefore,  that  it  is  a  question  I 
ought  not  to  determine  in  the  absence  of 
the  representative  of  Robert  Samuel. 

Then,  with  regard  to  the  question  as  to 
the  next-of-kin,  I  really  think  it  is  quite 
clear  that  they  cannot  be  entitled.  It 
appears  to  me  that  either  the  representa- 
tives of  the  deceased  annuitant  are  entitled 
or  that  Robert  Samuel,  that  is,  the  repre- 
sentative of  Robert  Samuel,  would  be  enti- 
tled, or  else  it  belongs  to  Ann  Beale,  or 
to  those  claiming  under  her.  Therefore, 
what  I  ought  to  require  is,  that  you  should, 
within  a  certain  time,  either  get  the  con- 
currence of  the  representative  of  Robert 
Samuel  to  appear  and  consent  upon  such 
terms  as  you  may  be  able  to  make  with 
him,  or  bring  him  here  adversely,  so  as  to 
have  the  question  decided. 


Wood 
Dec 

Jan 
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PETERS  V.  RULE, 


Practicc'^hsue — The  Chancery  Amend' 
ment  Jet,  1858—21  ^  22  Vict.  e.  27. 

2'he  Chancery  Amendment  Act,  1858, 
having  expressly  left  it  to  the  Court  to  say, 
whether  the  trial  of  a  question  of  fact  shall 
take  place  before  a  jury  at  common  law,  6e- 
fore  a  jury  in  Chancery,  or  before  the  Court 
without  a  jury,  this  Court  will  not  at  pre^ 
sent,  unless  both  parties  concur  in  the  appU» 
cation,  or  there  is  some  special  reason  ef 
delay,  expense  or  otherwise,  direct  the  trial 
to  be  before  itself,  the  confidence  of  either 
suitor  in  the  method  established  hy  long 
habit  being  a  circumstance  which  ought  to  turn 
the  scale,  especially  on  the  first  experiment 
of  a  different  system  being  required  to  bs 
made, 

Semble— 7*^e  legislature  did  not  contens* 
plate  the  trial  of  issues  before  this  Court  as 
a  general  rule. 

In  this  case,  which  involved  a  questioii 
of  legitimacy,  Mr,  E,  F,  Smith  applied 
for  an  issue  to  be  tried  at  law. 

The  Solicitor  General,  Mr.  Wiektns^ 
Mr,  Dickinson  and  Mr,  J,  H,  Palmer,  for 
various  parties,  referred  to  the  21  &  2S 
Vict.  c.  27,  enabling  the  Court  itself  to 
summon  a  jury  for  the  purpose  of  trying 
questions  of  fact,  and  objected  that  if  such 
questions  still  continued  to  be  sent  for 
trial  at  Nisi  Prius,  the  act  would  be  in* 
operative. 

Jan.  15. —  Wood,  V.C.  having  eon* 
suited  the  other  Judges  of  the  Court,  stated 
that  he  had  decided  to  grant  the  applies* 
tion  for  an  issue  to  be  tried  at  law« 

Jan.  20.— Some  misunderstanding  hmy« 
ing  occurred  as  to  the  expressions  which 
fell  from  the  Vice  Chancellor,  in  giving 
judgment  in  this  case,  his  Honour  this 
morning  read  the  following  written  stnto. 
ment: — "I  have  had  laid  before  me,  at 
the  request  (as  I  understand)  of  soTenl 
gentlemen  of  the  Bar,  a  printed  statement 
of  observations  supposed  to  have  follen 
from  me  in  a  recent  case,  in  which  I  de* 
clined  directing  an  issue  to  be  tried  before 
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t  jury  in  this  court.  It  has  been  inti- 
mated  to  me,  I  need  scarcely  say  as  much 
to  my  surprise  as  my  regret,  that  such 
■apposed  statement  has  occasioned  pain  to 
the  gentlemen  usually  practising  in  the 
courts  of  equity  rather  than  in  the  courts 
of  common  law.  The  statement  is  as  fol« 
lows,  in  its  printed  form  :— 

*'  *  PBTSBS  V.  RULE. 

'*  *  In  this  case  there  had  been  a  motion 
for  an  issue  to  be  tried  before  his  Honour 
by  a  jury,  under  the  provisions  of  the  act 
of  last  session  (21  ft  22  Vict.  c.  27).  en- 
abling the  Court  of  Chancery  to  summon 
s  jury  and  decide  issues  of  fiict  without 
the  necessity  of  sending  the  suitors  to  a 
eourt  of  coDunon  law.  In  the  course  of 
Saturday  his  Honour  mentioned  inciden- 
tally that  after  consultation  with  the  other 
Judges  of  the  Court  of  Chancery,  it  had 
been  determined  that  in  cases  where  an 
iisae  was  asked  for  the  matter  would  be 
lent  to  a  court  of  common  law  for  trial  if 
dtber  party  desired  it,  it  being  considered 
that  from  the  greater  experience  of  gentle- 
men practising  at  the  common-law  bar  in 
erott- examination  of  witnesses  and  the 
conduct  of  jury  cases  such  a  course  would 
be  preferred.' 

**  It  appears  to  have  been  considered  as 
expressing  an  opinion  on  the  part  of  all 
the  Judges  of  the  Court  of  Chancery,  that 
the  gentlemen   of  the  Bar  practising  in 
these  courts  are  not  competent  to  conduct 
esses  before  a  jury.     Perhaps  such  an  in- 
terpretation of  the  words  I  have  read  may 
be  the  more  natural  one.     If  it  be,  I  can 
only  express  my  extreme  regret  that  I  can 
have  been  supposed  to  have  uttered  any 
expressions   so   entirely   contrary  to  my 
sentiments;  and  I  have  lost  no  time  in 
first  correcting  a  very  considerable  error 
in  the  printed  statement  of  what  I  am  sup- 
posed to  have  said,  and  then  in  explaining 
more   fully   the  short   intimation  (which 
ftlone  occurred  to  me  at  the  time  as  ne- 
eeasary  to  be  given)  of  my  reasons  for 
tending  the  particular  case  before  me  to 
trial  before  a  court  of  common  law.  First, 
llien,  I  am  certain  that,  whatever  opinion 
was  expressed  by  myself,  I  did  not  attri- 
bute to  the  other  Judges  of  the  Court  any 
participation  in  it.     On  this  point,  I  am 
sure  that  I  intended  to  be,  and  that  I  was, 
Tcry  careful.     I  had  before  me  a  case  in 


which  some  persons  of  comparatively 
small  means  were  claiming  the  property 
of  an  intestate  who  was  by  the  Crown 
alleged  to  have  been  illegitimate.  Both 
the  claimants  and  the  Crown  agreed  that 
it  was  a  matter  to  be  tried  before  a 
jury.  The  Solicitor  General,  for  the 
Crown,  pressed  for  the  trial  of  the  issue 
before  this  Court.  The  counsel  for  the 
claimants  pressed  for  a  trial  before  a 
Court  of  common  law,  alleging  that  counsel 
of  the  common-law  bar  had  been  retained, 
that  such  counsel  were  more  experienced 
in  the  cross-examination  of  witnesses,  and 
that  much  would  depend  on  such  cross- 
examination.  At  the  hearing  of  the  appli- 
cation, I  stated  that  I  should  soon  have  an 
opportunity  of  consulting  with  the  other 
Judges  of  the  Court  on  the  general  ques- 
tion of  the  trial  of  issues  directed  by  this 
Court.  On  Saturday  last,  I  stated  that  I 
had  consulted  with  the  other  Judges  of  the 
Court,  and  had  found  that  it  was  extremely 
difficult  to  lay  down  any  general  rule  as 
to  whether  a  case  should  be  tried  by  this 
Court  or  by  a  court  of  common  law ;  but 
that  I  had  come  to  the  conclusion,  that  as 
the  two  parties  did  not  concur  in  desiring 
the  issue  to  be  tried  by  this  Court,  and 
one  party  desired  that  it  should  be  tried 
before  a  court  of  common  law,  on  the 
ground  of  the  greater  experience  of  the 
counsel  in  those  courts  in  cross-examina- 
tion, I  thought  it  was  not  right  in  such  a 
case  to  order  the  trial  to  be  in  this  court, 
and  should  not  be  disposed  to  do  so  in  any 
case,  unless  both  parties  concurred  in  the 
request,  without  special  grounds.  Of  the 
first  part  of  the  above  statements  I  am 
certain — namely,  that  in  which  I  make  the 
expression  of  opinion  my  own  alone,  and 
not  that  of  any  other  Judge.  As  to  the 
second  part,  I  cannot  be  so  certain  of  the 
expressions  as  I  am  of  the  opinion  which 
I  intended  to  express.  It  never  having 
occurred  to  me  that  what  I  said  could  be 
misconstrued,  no  special  pains  were  taken 
to  avoid  misinterpretation.  I  found  one 
party  expressing  more  confidence  in  a 
trial  before  a  court  of  common  law,  for 
the  reason  which  he  assigned  of  the  greater 
experience  in  trials  before  a  jury  of  the 
gentlemen  practising  in  the  courts  of  com- 
mon law,  and  what  I  meant  to  express 
was,  that  if  such  were  the  wish  of  that 
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party,  I  did  not  think  it  desirable  that 
either  party  in  the  case  before  me  should 
be  compelled  to  a  new  mode  of  trial.  I 
do  not  believe  that  I  expressed-— I  cer- 
tainly did  not  intend  to  express— any  con- 
currence in  the  view  of  the  party — viz. 
that  his  case  would  be  better  tried  before  a 
Court  of  common  law.  I  gave  his  reason, 
and,  unquestionably,  had  he  alleged  the 
inexperience  of  the  Judges  of  this  Court 
in  the  conduct  of  the  trial  of  cases  before 
a  jury,  I  should  have  repeated  that  reason 
also,  and  have  said  that  I  thought  any 
person  Honestly  entertaining  that  view 
ought  not  to  be  compelled  to  have  the  cases 
tried  before  this  Court,  unless  some  spe- 
cial reason  as  to  delay  or  expense  had 
occurred,  as  to  which  no  question  what- 
ever arose  in  the  case  before  me.  It  is  a 
fact  that  the  Judges  of  the  Court  have  not 
as  yet  had  such  experience.  It  is  a  fact,  I 
conceive,  that  most  of  the  gentlemen  prac- 
tising in  this  court  have  not  yet  had  such 
experience.  The  legislature  has  expressly 
left  it  to  the  Court  to  say,  whether  the 
trial  shall  take  place  before  a  jury  at  com- 
mon law,  before  a  jury  in  Chancery,  or 
before  the  Court  without  a  jury.  I  do  not 
find  in  the  act  any  indication  of  a  prefer- 
ence. The  legislature  must  be  taken  to 
have  intimated  that  there  are  some  cases 
in  which  the  Court  may  find  it  more  ex- 
pedient to  try  the  case  itself.  Probably, 
regard  being  had  to  the  amount  of  business 
transacted  by  the  Court,  it  was  not  con- 
templated that  the  other  suitors  should  be 
delayed  by  the  trial  of  issues  as  a  general 
rule  before  the  Court  Probably,  also,  it 
was  thought  that  in  many  cases  it  would 
be  more  expedient  to  try  them  in  the 
country.  As  a  Judge  of  the  Court  I  have, 
and  ought  to  have,  every  disposition  to 
give  full  effect  to  every  provision  of  the 
legislature  for  improving  the  administra- 
tion of  justice.  As  regards  the  particular 
question  of  the  expediency  of  conferring  on 
this  Court  a  power  to  summon  a  jury  and 
to  try  issues  itself  I  gave  my  hearty  assent, 
as  a  member  of  the  commission  issued  for 
inquiring  into  the  proceeding^  of  this  Court, 
to  a  recommendation  that  such  a  power 
should  be  conferred ;  but  it  appears  to  me 
very  inexpedient,  and  calculated  to  create 
dissatisfaction  in  the  suitors,  if  in  the  ad- 
ministration of  justice,  without  any  special 


reason  founded  on  the  saving  of  delay  or 
expense,  or,  in  fact,  any  special  reason 
whatever,  the  Court  were  to  force  the 
suitor  to  adopt  the  new  mode  of  trial.  I 
have  ever  considered,  that  next  to  a  correct 
decision,  the  most  important  object  a  Judge 
can  keep  in  view  is,  that  the  suitor  should 
be  satisfied  that  his  case  has  been  carefully 
attended  to.  In  the 'Chancery  Amendment 
Act,  an  option  is  expressly  g^ven  to  either 
party  with  reference  to  taking  the  evidence 
on  affidavit  or  orally.  The  choice  of  the 
mode  of  trial  by  the  act  of  last  session  is 
not  given  to  either  party,  but  a  discretion 
is  left  to  the  Court.  It  was  felt,  as  I  have 
said,  by  all  the  Judges,  that  any  definite 
rule  would  be  extremely  difficult.  The 
legislature  probably  felt  the  same  difii* 
culty.  When  both  parties  concur  there 
can  be  no  doubt ;  but  I  have  come,  whe« 
ther  erroneously  or  not,  to  the  fixed  eon« 
elusion,  that  where  there  is  no  special 
reason  of  delay,  expense  or  otherwise,  the 
consideration  of  the  confidence  of  either 
suitor  in  the  method  established  by  long 
habit  is  a  circumstance  which  ought  to 
turn  the  scale,  especially  on  the  first 
periment  of  a  different  system  being 
quired  to  be  made.  This  and  no  more  did 
I  intend  to  express.  I  have  never  intend- 
ed to  intimate  any  concurrence  in  the  view 
of  the  suitor  who  prefers  the  old  method, 
nor  in  the  reasons  of  the  particular  suitor 
in  the  case  before  me  for  that  preference. 
I  may  now  with  propriety  state,  that  I  do 
not  concur  either  in  the  one  or  ^the  other. 
Experience  will,  no  doubt,  be  readily  ae- 
quired,  when  it  shall  become  necessary  to 
try  issues  before  this  Court,  both  by  the  Bar 
and  by  the  Judge ;  and  at  the  same  time 
they  will  both  be  free  from  some  evils 
which,  from  long-established  habits,  have, 
in  my  own  opinion,  grown  up  and  been 
fostered  in  the  present  customary  method 
of  examining  and  cross-examining  wit* 
nesses.  But  upon  that  subject  I  need 
scarcely  dwell  further.  I  cannot  condode 
without  remarking  that,  however  paiaftil 
it  may  be  to  me  to  find  that  I  could  pot- 
sibly  be  so  little  understood  by  any  gea* 
tleman  of  the  bar  as  to  allow  a  sutfncioii 
even  of  my  intending  to  treat  disrespect- 
fully a  body  to  which  I  had,  I  hoped,  on 
every  occasion  evinced  not  only  cordial 
esteem,  but  deep  gratitude  for  their 
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iDce,  yet  I  hare  sincerely  to  thank  those, 
whose  frankness  has  conyeyed  to  me  the 
existence  of  sneh  a  feeling,  for  this  op- 
portnnity  of  cndeaTOuring  at  least  to  re- 
DOTe  it." 


Stuart,  V.C. 
July  5,  6« 

LoiDi  JUSTICB. 

Dee.  21. 


HBLUNO  V,  LUMLBY. 


Comiraet'^ Specific  Performance — For- 
JeUure. 

IF,  ike  lessee  of  the  Opera  House^  aS" 
tifned  his  lease^  which  contained  a  covenant 
/•r  renewal,  to  a  purchaser^  reserving  box 
No.  124  during  the  term  mentioned  in  the 
2flsar,  and  the  successive  terms  to  be  granted 
usier  the  covenant  for  renewal^  for  himself 
his  exeeutars^  administrators  and  assigns, 
or  Ids  or  their  nominees.     The  assignee^  at 
ike  expiration  of  the  leasee  took  a  renewal 
mder  the  covenant  from  the  landlord,  which, 
Uh  the  original  lease,  contained  a  condition 
fnkikHing  the  lessee  from  leasing  any  boxes, 
except  certain  specified  boxes  to  the  number 
^fferty-ene,  not  including  box  No.  124,  for 
s  lenger  term  than  from  gear  to  gear.     The 
tpedfied  forty^one  boxes  the    lessee  was 
tUswed  to   deal  with   without  restriction, 
W,*s  interest  in  box  No,  124  afterwards 
Ueame  vested  in  H,  for  the  benefit  of  WJ's 
cniitors,     H,  having  filed  his  hill  in  this 
cunifor  a  declaration  that  he  was  entitled 
fo  the  pouession  of  box  No,  124,  as  against 
Ae  assignee  of  the  lease,  or  to  compensation 
k  money  for  the  same,  one  of  the  Vice  Chan- 
tdlsrs  decided  that  the  plaintiff  was  en- 
^d  to  such    declaration;    and    that  it 
nu  no  defence  to  the  bill  to  say  that,  in- 
smueh  as  the  assignee  of  the  lease  had 
iitposed  of  the  forty -one  boxes  specified  in 
the  renewed  lease,  a  decree  in  the  terms  of 
the  prayer  of  the  bill  would,  in  effect,  com- 
pd  him  to  dispose  of  more  than  such  forty- 
eee  specified  boxes,  and  therefore  render 
ini  liable  to  a  forfeiture  of  the  lease;  and, 
M  ajo|)eal,— Held,  affirming  that  decision, 
that,  the  defendant  refusing  to  make  com- 
pensation in  money  or  otherwise,  the  plaintiff 
ws<  entitled  to  the  relief  sought. 

When  a  defendant  resists  specific  per- 
fenumee  of  a  contract  on  the  ground  that  he 
*o>M  (hereby  incur  a  forfeiture,  the  Court 
Hiw  Sniss,  XXVIII.— Chaho. 


will  look  at  the  circumstance  which  gave 
rise  to  the  danger  of  forfeiture^  and  if  it 
arise  out  of  the  defendants  own  acts  subse- 
quent to  the  contract,  it  will  decree  specific 
performance,  and  leave  the  defendant  open 
to  the  consequences  of  his  acts. 

The  facts  of  this  case,  as  they  appeared 
from  the  plaintiff's  hill,  were  as  follow:-— 
In  September  1816,  Edmund  Waters  be- 
came the  purchaser  of  leasehold  premises 
in  the  Haymarket,  constituting  the  Opera 
House,  at  a  sale  thereof,  under  the  direc- 
tion of  the  Court  of  Chancery,  in  a  suit 
of  Waters  v.  Taylor,  One  portion  of  the 
leasehold  premises  thus  sold  was  vested  in 
William  Taylor,  the  defendant  in  the  said 
suit,  for  the  residue  then  to  come  of  a  legal 
term  of  forty-eight  years  therein,  demised 
to  him  by  an  indenture  of  lease,  dated  the 
1st  of  August  1792,  and  the  other  portion 
of  such  premises  was  also  vested  in  the 
said  William  Taylor,  for  the  residue  of  a 
term  of  twenty- two  years  therein,  demised 
to  him  by  another  indenture,  also  dated 
the  1st  of  August  1792. 

By  articles  of  agreement  dated  the  25th 
of  August  1821,  reciting  the  above-men- 
tioned indentures  of  lease  to  W.  Taylor, 
a  contract  was  entered  into  by  the 
duly  authorized  agent  of  Edmund  Waters, 
for  the  sale  of  ^1  the  above-mentioned 
leasehold  premises  to  Abraham  Henry 
Chambers,  for  the  sum  of  80,000^.,  but 
subject,  inter  alia,  to  the  right  and  in- 
terest of  the  several  lessees  and  proprie- 
tors of  the  several  boxes  of  the  Opera 
House,  and  lettered  as  therein  men- 
tioned, and  also  subject  "  to  the  right  of 
possession  of  the  said  Edmund  Waters, 
his  executors,  administrators  and  assigns, 
to  the  box  numbered  124,  hitherto  usually 
occupied  by  him,  the  said  Edmund  Wa- 
ters, on  the  east  side  of  the  theatre,  or  his 
or  their  nominees,  not  exceeding  in  num- 
ber six  persons  nightly,  during  the  re- 
mainder of  the  said  several  terms  granted 
by  the  hereinbefore-mentioned  indentures 
of  lease,  and  of  the  terms  covenanted  by 
the  said  indentures  of  lease  to  be  granted." 
The  contract  contained  a  covenant  by  the 
agent  of  Edmund  Waters,  on  behalf  of  his 
principal,  that  he,  the  said  Edmund  Waters, 
his  executors  or  administrators,  should 
and  would  procure  and  obtain  an  assign- 
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inent  of  the  premiBes  nnder  the  sale  made 
by  the  order  of  the  Court  (which  premises, 
and  the  residue  of  the  respective  terms 
therein,  were  then  still  remaining  vested 
in  the  said  William  Taylor),  and  procure, 
at  his  and  their  own  costs  and  charges, 
renewals  of  the  two  several  leases  therein- 
before mentioned,  for  the  several  terms  of 
fifty-one  years  and  sixty-six  years,  to 
commence  from  the  expiration  of  the  then 
existing  leases,  in  pursuance  of  the  cove- 
nants for  renewal  contained  in  the  same 
several  indentures  of  lease,  and  with  the 
same  privileges  and  liberties  to  the  lessee 
as  therein  respectively  contained. 

By  an  indenture,  dated  the  1 5th  of  March 
1823,  Edmund  Waters  sold  and  assigned 
to  Henry  Winchester  all  that  the  said 
Opera  House,  and  all  buildings  belonging 
thereto  or  occupied  therewith ;  the  same 
Opera  House  and  buildings  being  held  for 
the  unexpired  residue  of  two  several  terms 
of  forty  -  eight  years  and  twenty  -  two 
years,  created  by  two  several  indentures  of 
lease,  dated  respectively  the  1st  of  August 
1792,  and  renewable  on  the  respective 
expirations  thereof,  for  the  respective  fur- 
ther terms  of  fifty-one  years  and  sixty-six 
years  ;  to  hold  the  same  Opera  House  and 
buildings,  and  all  other  the  leasehold  pro* 
perty  assigned  for  the  residue  of  the  said 
several  terms  of  years  unexpired,  subject 
to  the  yearly  reserved  rents,  and  to  the 
reservations  and  agreements  in  the  several 
original  indentures  of  lease  thereof  reserv- 
ed and  contained,  and  on  the  lessee's  part 
to  be  observed,  unto  the  said  Henry  Win- 
chester, his  executors,  administrators  and 
assigns,  absolutely,  or  for  the  right  and 
interest  of  the  said  Edmund  Waters  therein, 
upon  trust  that  he,  the  said  Henry  Win- 
chester, should  sell  and  dispose  of  the 
same  property  and  effects. 

By  another  indenture  of  even  date,  made 
between  Edmund  Waters  of  the  first  part, 
Henry  Winchester  of  the  second  part,  and 
the  several  persons  creditors  of  the  said 
Edmund  Waters  of  the  third  part,  after 
reciting  the  said  indenture  of  even  date,  it 
was  witnessed  that  Henry  Winchester,  his 
heirs,  executors,  administrators  and  as- 
signs, should  stand  possessed  of  the  money 
to  arise  by  the  sale  of  the  property  thereby 
assigned,  upon  trust  to  apply  the  same  in 
payment  of  the  debts  owing  by  Edmund 


Waters  to  his  creditors,  and  to  pay  the 
surplus,  if  any,  to  Edmund  Waters,  his 
executors,  administrators  or  assigns. 

Henry  Winchester,  acting  in  execution 
of  the  trusts  of  these  two  indentures  of 
the  15th  of  March  1823,  entered  into  the 
receipt  of  the  rents  and  profits  of  the  said 
opera-box,  numbered  124,  through  his 
solicitor,  and  continued  in  such  receipt 
until  his  death  in  1838.  After  his  death 
the  same  solicitor,  who  also  acted  as  the 
solicitor  of  Edmund  Waters  until  his  death 
in  1839,  continued  to  receive  the  said  rents 
and  profits  of  the  said  box,  numbered  1249 
to  the  year  1850  inclusive,  and  applied  the 
same  towards  payment  of  a  large  balance 
due  to  him  on  account  partly  of  costs  in- 
curred by  Edmund  Waters  and  Henry 
Winchester,  and  partly  of  advances  made 
to  Edmund  Waters.  In  February  1823 
Abraham  Henry  Chambers  instituted  the 
suit  Chambers  v.  Waters^  in  this  courts 
against  Edmund  Waters  and  William  Tay- 
lor, for  a  specific  performance  of  the  con- 
tract of  the  25th  of  August  1821.  This 
suit  was  afterwards  revived  against  the 
legal  personal  representatives  of  William 
Taylor,  then  deceased,  and  in  February 
1826,  on  the  occasion  of  the  bankruptcy 
of  Chambers,  his  assignees  were  made 
parties  to  the  suit  by  supplemental  bilL 
By  the  decree  in  these  suits,  dated  the 
2l8t  of  May  1829,  it  was  declared  that 
Edmund  Waters  ought  specifically  to  per^ 
form  the  said  agreement  of  the  25th  of 
August  1821,  and  that  Abraham  Henry 
Chambers  became,  by  virtue  of  such  agree- 
ment, the  purchaser  of  the  leasehold  pre- 
mises therein  comprised,  called  The  King's 
Theatre,  or  Opera  House,  in  the  Hay- 
market,  not  only  as  against  the  said  Ed- 
mund Waters,  but  also  as  standing  in  the 
place  of  Edmund  Waters  against  Williaa 
Taylor,  and  that  the  assignees  were  entitled 
to  the  benefit  of  the  agreement  in  the  place 
of  Chambers,  and  that  Chambers  or  his 
assignees  was  or  were  entitled  to  receive 
the  rents  and  profits  arising  from  the  said 
leasehold  premises  comprised  in  the  agree* 
ment,  from  the  29th  of  September  1820; 
and  it  was  ordered  that  Edmund  Waters 
should  procure  a  renewal  of  the  said  two 
leases  in  the  agreement  mentioned,  or  other- 
wise that  the  assignees  should  be  at  liberty 
to  procure  a  renewal  of  the  said  two  leaseSy 
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aad  be  permitted  to  retain  the  floms  of 
money  they  might  pay  for  sach  renewal  and 
in  respect  of  the  costs  thereof,  out  of  the 
parchase-money  to  be  paid  by  Chambers 
fior  the  said  Opera  House,  and  the  property 
snd  effects  appertaining  thereto,  for  the 
ipceifie  performance  of  the  agreement. 
That  decree  was  affirmed  by  the  Lord 
Chincellor  on  the  6th  of  July  1833  (1). 

On  the  6th  of  November  1840,  that 
•Hit  was  revived  against  the  administrator 
of  Edmnnd  Waters,  then  deceased.     The 
adminiatrator  subsequently  appealed  to  the 
Hoose  of  Lords  against  the  said  decrees 
and  orders  ;  but  they  were  affirmed  by  the 
Honse   on  the   5th  of  September  1844. 
On  the  15th  of  July  1853  those  suits  were 
finally  disposed  of,  and  an  order  made, 
whereby  the  balance  found  due  from  the 
estate  of  Edmund  Waters  to  the  estate  of 
Chambers,  in  respect  of  the  contract  of  the 
S5th  of  August  1821,  was  ordered  to  be 
psid,  with  subsequent  interest  and  costs. 
Notwithstanding  the  pendency  of  the  litiga- 
tion above  mentioned,   Abraham    Henry 
Chambers,  soon  after  the  contract  of  the 
S5th  of  August  1821,  entered   into   the 
nedpt  of  the  rents  and  profits   of  the 
Opera  House  by  virtue  of  such  contract, 
lad  he  or  his  assignees  continued  in  such 
leceipt  to  the  year  1845,  during  the  whole 
of  which  period  he  or  they  paid  the  rents 
aod  profits  of  the  said  box,  numbered  124, 
to^  or  permitted  them  to  be  received  by 
the  solicitor  and  agent  of  Henry  Winches- 
ter, and  by  virtue  of  the  exception  or  re- 
ier?ation   of   the  said    box,   which    was 
contained  in  the  contract  of  the  25  th  of 
August   1821.      In    the    year   1845    the 
aisignees   of   Chambers   sold   the   Opera 
Honie  to  Benjamin  Lumley  for  the  then 
letidne  of  the  terms  of  years  subsisting 
therein,  in  equity,  by  virtue  of  the  cove- 
nants for  renewal  contained  in  the  inden- 
tores  of  lease  mentioned  in  the  contract 
of  the  25th  of  August  1821,  the  terms  of 
jears  granted  by  such  indentures  having 
then  expired  ;  and  by  the  contract  for  such 
iiie  it  was  provided,  that  the  said  sale  was 
sohject  to  such  rights  to  boxes  as  the  said 
premises  were  then  subject  to,  as  against 
the  assignees   of   Chambers,    under    the 

(I)  Chunbers  p.    Watert,  Coop.  Cases    temp. 
Brottgham,  91. 


agreement  of  the  25th  of  August  1821. 
In  completion  of  this  contract  Benjamin 
Lumley,  by  the  direction  of  the  assignees 
of  Chambers,  and  by  virtue  of  the  cove- 
nants for  renewal  contained  in  the  expired 
lease  of  the  Opera  House,  obtained  a  re- 
newed lease  of  the  premises  to  be  granted 
to  him,  for  the  term  of  years  therein  men- 
tioned, by  indenture  of  the  10th  of  July 
1845,  whereby  the  lessee  was  restrained, 
in  tlie  same  terms  as  he  had  been  in  the 
original  lease,  from  disposing  of  boxes  for 
more  than  one  year,  except  forty-one  boxes, 
to  be  selected  by  him  within  five  years, 
which  he  was  to  be  at  liberty  to  dispose  of 
at  pleasure ;  but  provision  was  thereby 
made  for  his  acquiring,  with  the  assent  of 
the  lessors,  and  by  exchange  or  otherwise, 
the  right  of  disposing  of  any  other  boxes. 
By  an  order  made  on  the  16th  of  February 

1855,  in  a  suit  {Wyatt  v.  Hazlewood) 
instituted  in  1854,  for  further  carrying 
into  effect  the  trusts  of  the  indentures  of 
the  15th  of  March  1823,  Joseph  Norris 
Helling  was  appointed  a  trustee  of  the 
lands,  messuages  and  premises  comprised 
in  the  said  indentures  of  the  15th  of  March 
1823,  in  substitution  of  Henry  Winches- 
ter, deceased. 

By  an  order  made  in  that  suit,  on  the 
19th  of  March  1856,  it  was  ordered  that 
the  said  J.  N.  Helling  should  be  at 
liberty  to  take  such  proceedings  in  equity 
or  at  law  as  he  might  be  advised  for  the 
recovery  of  the  possession  of  the  box 
numbered  124,  with  the  rents  and  profits 
thereof  in  arrear  and  unpaid. 

By  indenture,  dated  the  5th  of  May 

1856,  Benjamin  Lumley,  for  the  consi- 
derations  therein  mentioned,  assigned  his 
said  lease  of  the  Opera  House  to  Lord 
Ward  for  the  residue  of  the  term  therein. 

The  bill  in  the  present  suit  was  then 
filed  by  the  said  J.  N.  Helling,  as  plaintiff, 
against  Lumley  and  Lord  Ward,  as  defen- 
dants, alleging  that  they,  the  said  defen- 
dants, respectively  had,  at  the  time  of 
their  respective  purchases  of  the  said  lease 
of  the  Opera  House,  notice  of  the  contract 
of  the  25th  of  August  1821,  which  consti- 
tuted the  only  title  of  the  assignees  of 
Chambers,  and  of  the  reservation  of  the 
said  box,  numbered  124,  by  such  con- 
tract, and  of  the  fact  that  the  solicitor 
of  Henry  Winchester  was,  down  to  1850, 
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in  the  receipt  of  the  rents  and  profits 
of  the  said  box  by  virtue  of  such  reser- 
vation, and  that  accordingly  Lumley 
had  paid  to  such  solicitor  the  rents  and 
profits  of  the  said  box  from  the  time 
of  his  purchase  up  to  1850.  Since  that 
he,  as  well  as  Lord  Ward,  since  the  as- 
signment to  him  of  the  said  lease  of  the 
Opera  House  by  Lumley,  had  refused  to 
permit  the  rents  and  profits  of  the  said 
box,  numbered  124,  to  be  received  by  any 
person  under  the  said  reservation. 

The  bill  also  stated  that  the  defendant 
Lumley  had  still  some  interest  in  the  said 
Opera  House  and  managed  the  same,  and 
that  the  defendants  alleged  that  the  de- 
fendant Benjamin  Lumley  selected  within 
the  said  five  years  mentioned  in  the  re- 
newed lease  which  had  been  granted  to 
him,  forty-one  boxes  to  dispose  of,  not 
including  the  box  numbered  124,  and  that 
they  could  not  now  let  the  plaintiff  have 
that  box  without  forfeiting  the  said  lease, 
whereas  the  plaintiff  charged  that  the  de- 
fendants could,  by  purchase  or  exchange, 
obtain  liberty  to  give  up  the  said  box  to 
the  plaintiff,  or,  at  all  events,  ought  to 
compensate  the  plaintiff  for  the  same. 

The  bill  prayed  that  it  might  be  declared 
that  the  plaintiff,  as  the  trustee  of  the  in- 
denture of  the  15th  of  March  1823,  was 
entitled  to  the  said  box  numbered  124  in 
the  Opera  House,  or,  at  all  events,  to  an 
equivalent  in  money  or  otherwise,  for  the 
same,  for  the  residue  of  the  renewed  term 
of  years  granted  by  the  indenture  of  the 
10th  of  July  1845,  pursuant  to  the  cove- 
nant for  renewal  mentioned  in  the  contract 
of  the  25th  of  August  1821,  and  to  sell  or 
let  the  same  box,  or  an  equivalent  for  the 
same  accordingly. 

The  bill  also  prayed  for  an  account  of  the 
rents  and  profits  of  the  said  box,  and  pay- 
ment of  the  balance  due,  with  interest,  to 
the  plaintiff;  and  that,  in  taking  the  ac- 
count, the  defendants  might  be  charged 
with  a  rent  for  the  said  box  on  occasions 
when  they  had  gratuitously  given  the  use 
thereof. 

The  bill  also  prayed  for  an  injunction 
against  letting  and  selling,  or  disposing  of 
or  dealing  with  the  box,  and  from  assign- 
ing or  underletting  or  dealing  with  the 
Opera  House,  except  subject  to  the  plain- 
tiff's right  to  the  box,  and  for  a  receiver 


of  the  rents  and  profits ;  and  in  case  the 
said  box  could  not  be  given  up  to  the 
plaintiff  for  the  residue  of  the  term  without 
forfeiting  the  said  term,  that  it  might  be 
declared  that  the  defendants  were  equitably 
liable  to  compensate  the  plaintiff  for  the 
same  by  another  box  or  a  money  payment^ 
and  that  such  compensation  might  be  de- 
creed accordingly. 

Mr.  Bacon  and  Mr.  W.  H.  Bagshawe 
appeared  for  the  plaintiff,  and  cited-* 
Denton  v.  Stewart^  1  Cox,  258. 
Dacre  v.  Gorges^  2  Sim.  &  Stu.  454 ; 

s.  c.  4  Law  J.  Rep.  Chanc.  50. 
Bennett  v.  CoUey,  5  Sim.  181 ;  s.c.  2 
Myl.  &  K.  225. 

Mr.  Malins  and  Mr.  C.  M.  RoupeU, 
for  the  defendant  Lumley,  said  that  a 
decree  for  specific  performance  would  be 
tantamount  to  an  order  upon  Mr.  Lumley 
to  dispose  of  box  124,  in  addition  to  the 
forty-one  boxes  already  selected  and  dis- 
posed of  by  him  in  exercise  of  the  privilege 
conferred  upon  him  in  the  renewed  lease. 
This  would  at  once  enable  the  lessor  to 
put  in  force  the  power  of  re-entry  which 
he  had  under  the  lease,  if  Mr.  Lumley  dis- 
posed of  more  than  such  forty-one  boxes* 
A  forfeiture  of  the  lease  would  thus  be 
occasioned  which  would  be  attended  with 
the  loss  to  the  plaintiff  of  the  right  which 
he  claimed.  That  being  so,  they  sub- 
mitted that  the  Court  would  not  decree  a 
specific  performance,  but  would  leave  the 
plaintiff  to  his  remedy  at  law.— - 

Fain  v.  Brown,  2  Ves.  307. 

Costigan  v.  Hastier,  2  Sch.  &  Lef.  160. 

Harnett  v.  Yielding,  Ibid.  549. 
It  was  not  a  case  for  partial  specific  per- 
formance with  compensation  for  that  part 
which  could  not  be  performed.— 

Howell  V.  George,  1  Madd.  9* 

Wedgwood  v.  Adams,  6  fieav.  600. 

Peacock   v.   Penson,    11    Ibid.    355; 
s.c.  18  Law  J.  Rep.  (n. 8.)  Chanc. 57. 

Mr.  Craig  and  Mr.  Renshaw,  for  the 
defendant  Lord  Ward,  submitted  that  the 
plaintiff  should  have  proceeded  againat 
Chambers,  and  not  against  the  present 
defendants,  and  that  his  title  was  now  gone 
by  acquiescence  and  lapse  of  time.^Thej 
referred  to — 
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Ckmmhers  ▼•  Waters^  8  Sim.  42;  a.  c« 
on  appeal.  Coop,  t  Brougham,  91. 

Waters  ▼.  Groom,  11  CI.  &  F.  684. 

Taylor  V.  Waters,  1  Myl.  &  Cr.  266 ; 
8.  c.  5  Law  J.  Rep.  (n.8.)  Chanc.  210. 

Evans  y.  Jackson,  8  Sim.  217;  8.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  8. 

Samshury  y.  Jones,  5  Myl.  &  Cr.  1. 

Stuart,  y.C.  said,  that  the  hill,  though, 
10  a  sense,  a  bill  for  specific  performance, 
might  be  more  properly  described  thus: 
it  was  a  bill  by  a  person  seeking  the 
assistance  of  the  Court  to  preserve  his 
possession  of  a  right  which  could  only  be 
kept  from  him  by  a  violation  of  contract 
on  the  part  of  the  defendants.  In  such  a 
case  the  right,  if  the  assertion  of  it  did  not 
ioTolve  the  violation  of  any  principle  of 
law,  would,  when  proved,  be  protected  by 
the  decree  of  the  Court.  The  right  ap- 
peared to  be  reserved  by  the  agreement  of 
August  1821,  in  terms  which  were  per- 
iecdj  clear  and  effectual  for  the  purpose ; 
and  the  legality  of  such  reservation  was  im- 
peached solely  by  reference  to  the  acts  of 
those  under  whom  the  defendants  claimed. 
The  reservation  was  of  a  right  to  the  box 
numhered  124  to  Edmund  Waters,  his 
executors,  administrators  or  assigns.  There 
was  nothing  illegal  in  the  nature  of  the 
right,  and  the  reservation  of  it  being  in 
knguage  perfectly  clear,  the  plaintiff  must 
be  taken  to  have  shewn  a  primd  facie  title 
under  the  deed  of  1821  to  the  benefit  of 
such  reservation  of  right.  That  Chambers, 
who  s^eed  to  the  reservation,  and  all 
those  who  claimed  under  him  were  bound 
by  it,  was  perfectly  clear.  The  defendants, 
however,  urged,  by  way  of  defence  to  the 
cUum  of  the  plaintiff,  that,  by  the  acts  of 
those  claiming  under  Chambers,  the  pro- 
perty to  which  Chambers  became  entitled 
under  the  agreement  of  1821  had  been  put 
into  such  a  position  that,  if  the  Court 
were  to  decree  the  performance  of  the 
stipulation,  it  would  put  the  defendants  in 
peril  of  losing  all  which  the  contract  of 
1821  gave  them,  and  that  such  a  decree 
would  eventually  result  in  the  loss  to  the 
plaintiff  of  that  right  which  he  now  as- 
serted. The  decree  of  the  House  of  Lords 
in  the  suit  of  Chambers  v.  Waters,  pro- 
ceeding upon  the  submission  of  the  plain- 
tiff therein  to  perform  all  the  stipulations 
on  his  part  in  the  agreement,  gave  to  those 


claiming  under  Chambers  all  the  Opera 
House,  reserving  to  Waters,  and  to  those 
claiming  under  him,  that  which  had  been 
specifically  reserved.  The  terms  of  the 
reservation  in  the  agreement  of  August 
1821  were  to  apply,  not  only  to  the  then 
existing  lease,  since  expired,  but  also  to 
the  renewed  lease  obtained  under  the 
covenant  contained  in  the  leases  forming 
the  subject  of  the  sale  by  such  agreement, 
and  were  equally  binding  upon  the  lessee 
under  such  renewed  lease.  In  that  state 
of  things,  the  right  of  the  plaintiff  would 
appear  free  from  doubt.  It  was  argued, 
however,  by  the  defendants  that,  since 
the  renewed  lease  (which  renewed  lease, 
as  well  as  the  original  lease,  contained  a 
prohibition  to  the  lessees,  under  pain  of 
forfeiture,  against  disposing  of  or  alienating 
for  a  longer  term  than  one  season  more 
boxes  than  the  number  of  forty-one),  the 
defendants  or  their  predecessors  in  right 
claiming  under  Chambers,  had  disposed  of 
forty- one  boxes,  and  that  this  suit  was 
one  to  compel  them  to  dispose  of  one 
more  box,  making  forty-two  ;  and  if  they 
did  so,  it  was  said  that  the  alienation  of 
more  than  the  forty-one  boxes  would 
involve  the  forfeiture  of  the  whole  lease. 
It  was  not,  however,  for  those  who  had 
entered  into  a  contract  of  this  kind  to  say 
that  they  had  done  acts  which  made  it 
impossible  for  them  to  perform  their  con- 
tract. In  Fonblanque^s  Treatise  on  Equity, 
b.  1.  c.  4.  s.  8,  it  was  said  that,  "  Even  at 
law  a  man  is  bound  to  do  all  that  lies  in 
his  power ;  so  that  if  part  of  the  agreement 
becomes  impossible  by  the  act  of  God, 
that  does  not  discharge  the  rest,  although 
it  were  in  the  disjunctive,  and  he  is  de- 
prived of  his  election.  So  if  the  whole 
were  at  first  impossible,  yet  if  it  may 
become  possible  before  he  is  compelled  to 
do  it,  it  is  not  void ;  for  the  law  respecteth 
the  right  of  possibility,  and  will  have  no- 
thing to  be  void  that  by  possibility  may 
be  made  good."  In  the  present  case  there 
was  no  impossibility,  but  the  defendants 
said  that,  although  it  was  possible  it  would 
be  dangerous  to  perform  the  contract,  as 
the  defendants  might  thereby  incur  the 
forfeiture  of  their  whole  lease ;  and  Wedg- 
wood V.  Adams,  and  other  cases,  were  cited 
to  shew  that,  under  such  circumstances, 
the  Court  would  refuse  to  decree  specific 
performance.    The  doctrine  upon  that  sub- 
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ject  was  clearly  and  accurately  laid  down 
in  that  valuable  treatise,  the  Doctrine  of 
Equity,  by  the  late  Mr.  John  Adams. 
There,  after  referring  to  specific  perform- 
ance, and  stating  that  it  must  be  really  im* 
portant  to  the  plaintiff  and  not  oppressive  to 
the  defendant,  the  author  proceeded  to  say, 
p.  83,  **  If  its  importance  to  the  plaintiff 
be  shewn,  a  material  step  is  gained  towards 
obtaining  a  decree.  But  the  establishment 
of  this  fact  is  not  conclusive ;  for,  how- 
ever important  specific  performance  may 
be  to  the  plaintiff,  yet  he  has,  at  all  events, 
another  remedy,  by  damages  at  law ;  and 
it  is  therefore  open  to  the  defendant  to 
contend  that  a  wrong  would  be  inflicted 
on  him,  by  going  beyond  the  ordinary 
remedy,  greater  than  would  be  inflicted 
on  the  plaintiff  by  refusing  to  interpose.'* 
Now,  would  it,  in  the  present  case,  be 
inflicting  a  greater  wrong  upon  the  defen- 
dants than  upon  the  plaintiff  to  protect 
the  right  which  the  plaintiff  had  asserted 
and  proved?  The  wrong  and  injury  to 
the  defendants  were  merely  in  apprehen- 
sion ;  but  the  wrong  and  injury  to  the 
plaintiff  were  of  the  most  glaring  kind,  for 
it  was  clear  he  would  be  deprived  of  that 
very  thing  to  which  he  was  entitled,  and  it 
would  be  left  in  the  possession  of  the  person 
who  had  stipulated  that  it  should  belong 
to  the  plaintiff.  A  more  gross  and  flagrant 
violation  of  justice  could  hardly  be  ima- 
gined, and  nothing  but  impossibility  or 
illegality  could  justify  the  Court  in  refus- 
ing speciflc  performance.  As  to  forfeiture, 
that  was  merely  in  apprehension ;  but 
upon  what  that  apprehension  was  founded 
did  not  so  clearly  appear,  for  it  was  not 
easy  to  see  how  the  enjoyment  of  the  right 
claimed  by  the  plaintiff  under  the  terms 
of  this  reservation  would  occasion  a  for- 
feiture, or  how  it  could  be  considered  in 
the  light  of  an  alienation  at  all.  The 
plaintiff  was  not  seeking  to  have  a  new 
title  conferred  by  compelling  the  defen- 
dants to  execute  a  conveyance,  but  only 
that  they  might  be  prevented  by  the  order 
of  the  Court  from  violating  the  terms  of 
a  clear  stipulation  into  which  they  had 
confessedly  entered,  and  by  which  they 
had  agreed  to  be  bound.  Further,  the 
danger  they  apprehended,  if  worth  atten- 
tion, was  of  their  own  creation.  The  risk 
of  forfeiture  had  been  created  by  the  deli- 
berate act  of  the  defendants  themselves, 


having  at  the  time  full  notice  of  the  stipu- 
lation by  which  they  were  bound.  Upon 
the  whole,  he  (the  Vice  Chancellor)  was  of 
opinion  that  the  plaintiff  bad  established 
a  case  for  the  protection  of  his  right,  and 
for  a  declaration  by  the  Court  for  that 
purpose. 

The  declaration  would  be  that,  aa  against 
the  defendants,  the  plaintiff  was  entitled 
to  the  benefit  of  the  reservation  of  the  box 
numbered  124,  according  to  the  stipulations 
in  the  deed  of  agreement  of  the  25th  of 
August  1821  in  the  pleadings  men« 
tioned  ;  and  that  the  defendants,  and  all 
persons  claiming  under  them,  were  bound 
to  give  the  plaintiff  and  his  nominees  the 
occupation  of  such  box,  according  to  the 
terms  of  the  said  reservation,  and  decree 
the  same  accordingly ;  and  there  would  be 
an  order  for  an  injunction  to  restrain  the 
defendants,  their  servants  or  agents,  from 
taking  any  step  or  doing  any  act  which 
might  obstruct  the  plaintiff  and  his  nomi- 
nees from  occupying  and  enjoying  the  box 
numbered  124,  according  to  the  terms  of 
the  reservation ;  and  an  order  that  the 
defendants  do  pay  to  the  plaintiff  the 
costs,  after  taxation,  of  this  suit.  The 
decree  to  be  without  prejudice  to  any  right 
which  the  plaintiff,  or  any  person  claiming 
under  him,  should  assert  to  compensation, 
in  case  it  should  appear  that  the  benefit  and 
enjoyment  of  the  said  box  numbered  124, 
pursuant  to  the  said  reservation,  should 
have  been  lost  through  the  acts  of  the  de- 
fendants, or  either  of  them,  with  liberty  to 
apply ;  and  for  an  account  of  all  monies 
received  by  the  defendant  Lumley  in  re- 
spect of  the  rents  and  profits  of  dus 
box. 

Dec.  21.-»From  this  decision  the  defen- 
dants severally  appealed. 

The  same  counsel  appeared  for  the  par- 
ties. 

In  addition  to  the  cases  cited  on  behalf 
of  the  defendant  Lord  Ward,  his  eounsel 
referred  to  the  following: — 

Johnson  v.  the  Shrewsbury  and  Bir^ 
mingham  Railway  Company^  3  De 
Gex,  M.  &  G.  914  ;  s.c.  22  Law  J. 
Rep.  (n.s.)  Chanc,  291. 
Wedgwood  v.  Adams,  6  Beav.  600. 
Croft  V.  Lumley,  4  Jur.  N.S.  903; 
s.  c.  27  Law  J.  Rep.  (n.s.)  CLB* 
321. 
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During  tbe  argument  Mr,  Renshaw  read 
to  tbe  Coart  the  recitals  in  the  lease  of 
1845,  which  are  commented  on  in  the 
jadgnient. 

Lord  Jdstics  Turner  asked  whether 
the  defendant  Mr.  Lumley  was  willing  to 
mike  compensation  in  money  or  otherwise 
to  the  plaintiff  for  the  loss  of  the  hox 
No.  124. 

Counsel  for  Mr.  Lumley  answered  In 
tbe  negative. 

Lord  Justicb  Turner.  — This  hill, 
which  is  filed  hy  a  trustee,  under  the  deed 
of  tbe  15th  of  March  1823,  claims  a  right 
to  the  possession  or  occupation  of  the  hox, 
No.  124,  in  the  Opera  House,  "  or,  at  all 
events,  to  an  equivalent  in  money  or  other* 
wise  for  the  same,  for  the  residue  of  the 
Feierved  term  of  years  granted  hy  the  lease 
of  the  10th  of  July  1845,  pursuant  to  the 
covenant  or  covenants  for  renewal  men- 
tioned or  referred  to  in  the  contract  of  the 
25th  of  August  1821,  and  to  sell  or  let 
the  box,  or  an  equivalent  for  the  same 
accordingly."  Then  it  prays  that  an  ac- 
count may  he  taken  of  the  rents  and  profits 
of  that  hox  which  have  been  received  by 
the  defendant  Lumley,  and  seeks  to  en- 
force the  right  of  possession  and  occupation 
of  the  box  by  an  injunction  to  be  granted 
by  the  Court  to  restrain  the  defendants, 
Mr.  Lnmley  and  Lord  Ward,  from  other- 
wiae  dealing  with  the  box  contrary  to  the 
agreement  between  the  parties.  The  case 
arises  thus :— In  1792  there  was  a  lease  of 
the  Opera  House  granted  to  Mr.  Taylor 
(under  which,  in  the  first  place,  Mr.  Waters, 
and  subsequently  the  plaintiff  became  en- 
titled), in  which  certain  specified  boxes, 
including  J<fo.  124,  were  prohibited  from 
being  leased  for  any  term  exceeding  from 
season  to  season  or  from  year  to  year. 
The  lessee  was  to  be  entitled  to  let 
forty-one  specified  boxes,  in  which  No. 
124  was  not  included,  without  any  such 
restriction.  That  lease  having  become 
vested  in  Mr.  Waters,  and  there  being 
also  covenants  for  renewal  contained  in 
the  origmal  lease,  Mr.  Waters,  on  the 
25th  of  August  1821,  contracted  to  sell 
to  Mr.  Chambers  the  interest  in  the 
lease,  and  also  the  renewed  terms.  And 
in  that  contract  there  was  contained  a  re- 


servation in  these  terms  ^— ''  Subject  to 
the  right  of  possession  of  the  said  Edmund 
Waters,  his  executors,  administrators  and 
assigns,  to  the  box  No.  124,  hitherto 
usually  occupied  by  him,  the  said  Edmund 
Waters,  on  the  east  side  of  the  theatre,  or 
his  or  their  nominees,  not  exceeding  in 
number  six  persons  nightly  during  the 
remainder  of  the  said  several  terms  granted 
by  the  hereinbefore  mentioned  indenture 
of  lease  and  the  terms  covenanted  by  the 
said  indenture  to  be  granted."  So  that  it 
was  reserved  to  Waters  on  the  purchase 
by  Chambers  for  80,000/.,  and  also  he  was 
to  have  the  right  of  possession  of  this  box, 
No.  124,  to  him  and  his  nominees  during 
the  term,  and  during  any  renewed  term  to 
be  granted  under  that  lease.  Waters  hav- 
ing that  interest,  afterwards,  by  the  deed 
under  which  the  plaintiff  has  now  become 
a  trustee,  the  deed  of  the  15th  of  March 
1823,  assigned  all  his  interest  in  the  Opera 
House  to  Mr.  Alderman  Winchester  in 
trust  for  his  creditors.  At  the  hearing  of 
the  cause  the  Vice  Chancellor  was  clearly 
of  opinion  that,  as  against  the  defendants, 
Mr.  Lumley  and  Lord  Ward,  the  plaintiff, 
the  trustee  under  the  deed,  was  entitled  to 
the  benefit  of  the  reservation  of  the  box 
No.  124,  according  to  the  stipulations  of 
the  deed  of  agreement  of  the  25  th  of  Au- 
gust 1821,  and  that  the  defendants,  Mr. 
Lumley  and  Lord  Ward,  and  all  persons 
claiming  under  them,  are  bound  to  give  to 
the  plaintiff  and  his  nominees  the  occupa- 
tion of  it,  according  to  the  terms  of  that 
reservation.  This  decree  granted  an  in- 
junction to  restrain  them  from  interfering 
with  the  rights  which  the  plaintiff  was 
declared  to  be  entitled  to,  and  an  account 
against  Mr.  Lumley  of  what  has  been  re- 
ceived of  the  rents  and  profits  of  this  box, 
and  with  a  direction  as  to  the  payment  of 
the  costs  of  the  suit,  and  a  declaration 
that  the  decree  is  without  prejudice  to  any 
right  which  the  plaintiff  would  be  entitled 
to  in  the  event  of  the  agreement  not  being 
carried  into  effect,  and  this  appeal  is  from 
that  decree. 

Now,  first,  it  is  said  that,  if  the  Court 
enforces  a  specific  performance  of  this 
agreement,  the  consequence  will  be  a 
forfeiture  of  the  lease,  under  which  the 
landlord  will  be  entitled  to  re-enter.  No 
doubt  Courts  of  equity  do  not  in  general 
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grant  a  specific  performance  of  an  agree- 
ment on  which  forfeiture  will  be  the  con- 
sequence. But  when  parties  set  up  the 
consequence  of  forfeiture  as  against  the 
right  to  a  specific  performance,  the  Court 
must  be  well  satisfied,  as  I  apprehend, 
that  forfeiture  would  follow  upon  an  agree- 
ment being  decreed  to  be  specifically  per- 
formed. And  I  think  also  the  Court  must 
look  to  the  fact,  by  whose  act  and  by  whose 
conduct  that  forfeiture  would  be  entailed. 
The  Court,  I  think,  would  never  permit 
a  defendant  to  put  himself  in  a  position  of 
creating  a  forfeiture  under  a  lease,  and 
then,  by  virtue  of  having  acquired  that 
position  by  his  own  act,  turn  round  and 
say,  **  Now  you  shall  not  decree  specific 
performance  of  the  agreement,  because  I, 
by  my  act,  have  enabled  the  landlord  to 
enter  for  a  forfeiture  if  that  agreement  is 
specifically  performed."  I  think,  that  is 
conduct  by  a  defendant  which  would  pre- 
vent him  setting  up  the  case  of  forfeiture 
as  an  answer  to  the  plaintiff's  case  for 
specific  performance  of  the  agreement. 

Now,  how  does  this  case  stand  in  that 
point  of  view  ?  The  original  leases  con- 
tained a  contract  that  no  boxes,  except 
forty-one,  which  were  specified,  should  be 
leased  otherwise  than  from  year  to  year, 
or  from  season  to  season.  These  leases 
have  expired,  and  we  have,  therefore,  not 
to  deal  with  any  breach  of  covenant  under 
them.  A  new  lease  was  granted  in  the 
year  1845,  and  in  that  new  lease,  from 
the  recitals  of  it  which  have  been  read  to 
us  by  Mr.  Renshaw,  although  they  do  not 
appear  on  the  pleadings,  I  collect  that 
forty-one  boxes  are  not  in  any  way  speci- 
fied, and  that  the  right  was  reserved  to 
Mr.  Lumley  to  deal  with  any  one  of  the 
forty-one  boxes  which  he  might  think  fit 
to  deal  with,  he  having  the  power  of  select- 
ing which  of  the  boxes  in  the  Opera  House 
he  would  take  as  boxes  which  he  might 
lease  otherwise  than  from  year  to  year  or 
from  season  to  season.  In  the  year  1845, 
therefore,  Mr.  Lumley  was  in  this  position: 
he  had  a  right  to  select  the  box  No.  124 
as  one  of  the  boxes  which  he  might  lease 
otherwise  than  from  year  to  year  or  from 
season  to  season,  of  which  he  might  make 
an  unlimited  lease,  extending  during  the 
duration  of  his  own  term.  He,  therefore, 
was  in  the  position  in  which,  by  selecting 


box  No.  124,  he  might  have  enabled  him- 
self fully  to  perform  the  contract  which 
was  contained  in  the  reservation  of  the 
deed  of  the  25th  of  August  1821.  He 
thinks  proper,  however,  to  select  other 
boxes  than  box  No.  124,  and  then,  haTUig 
made  his  selection,  he  says,  "  Now  I  cannot 
carry  out  the  reservation  which  is  stipa- 
lated  for  by  the  agreement  of  1821,  became 
I  have  made  my  selection  of  forty-one 
other  boxes,  and  if  I  select  No.  124  I  shall 
select  forty-two,  and  not  forty-one  boxes, 
as  the  subjects  of  alienation  beyond  the 
period  of  from  year  to  year  or  from  season 
to  season."  If,  therefore,  there  be  any 
forfeiture  likely  to  arise  under  the  cove- 
nants contained  in  the  lease,  that  fbifsitare 
is  created  by  the  act  of  Mr.  Lumley,  and 
not  by  the  act  of  the  plaintiff,  or  by 
the  contract  which  was  originally  entered 
into  by  the  plaintiff.  Now,  Mr.  Lum- 
ley, it  is  admitted,  takes  with  notice  of 
the  reservation  which  was  contained  in 
the  agreement  of  1821,  and  he,  therefore, 
roust  be  bound  by  the  reservation ;  and  if 
he  has  put  it  out  of  his  own  power  to 
perform  that  reservation,  the  consequence 
which  ensues  must  fall  not  upon  the  plain- 
tiff, but  upon  him,  by  reason  of  his  own 
act  being  the  cause  that  he  is  unable  to 
perform  the  agreement,  if  any  consequences 
would  arise  from  the  granting  of  the  lease. 
I  am  not,  however,  by  any  means  satisfied 
that  any  performance  of  the  contract  which 
is  contained  in  the  reservation  will  in  any 
way  be  a  ground  of  forfeiture  by  the  land- 
lord (whose  rights  we  can  in  no  way  deal 
with  in  this  suit),  for  this  contract  will  quite 
admit  of  this  interpretation :  that  the  lessee 
was  to  be  entitled  to  let  anybody  occupy 
this  box  from  night  to  night,  daring  the 
several  successive  seasons,  and  I  do  not 
see  anything  on  the  face  of  the  agreement 
which  would  prevent  that.  However,  at 
the  same  time,  if  there  were  anything  to 
prevent  it,  that  prevention  arises  from  the 
act  of  Mr.  Lumley,  and  not  from  the  act 
of  the  plaintiff.  I  think,  therefore,  on  the 
ground  first  insisted  on,  that  the  conse- 
quence would  be  a  forfeiture  of  the  leasee 
the  appeal  cannot  be  maintained.  Then, 
it  is  said,  that  there  was,  in  truth,  no  each 
right  existing  in  Mr.  Waters  at  the  time 
when  the  agreement  was  entered  into ; 
that  the  true  meaning  of  this  agreemen' 
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vfti  only  to  Teserre  to  Mr.  Waters  such 
ii^t  as  lie  had   at  the  time  when  the 
agreement  of  1821  was  entered  into.  Now, 
I  think  that  that  argument  scarcely  re- 
quires any  answer,  for  the  right  which  is 
refierred  to  by  the  agreement  is  plainly  the 
right  to  the  possession  of  that  box  during 
the  whole   of   the    original    and   during 
the  whole  of  the  renewed  term.     Another 
aigament  was  attempted  to  be  maintained, 
on  this  ground:   that  the  intention  was 
nmply  that  Mr.  Waters  should  enjoy  per- 
nanently  the  occupation  of  this  box  during 
the  terms  which  are  specified  in  the  agree- 
ment.  The  terms  of  the  agreement  clearly 
do  not  admit  of  that  construction,  because 
it  tt  not  only  to  be  occupied  by  Mr.  Waters, 
Vat  it  IS  to  be  occupied  by  his  executors, 
sdministntors  or  assigns,  or  their  nominees, 
■ot  exceeding  six  persons  nightly  during 
tiie  remainder  of  the  term.     It  is  quite 
desr,  therefore,  that  on  the  terms  of  this 
Rterration,     Mr.   Waters    might,   if   he 
pfeised,  have  granted  to  any  person  a  right 
to  enter  that  box.     I  do  not  see  anything 
wlikh  restricts  the  terms  on  which  he  could 
Citer,  or  which  would  prevent  him  selling 
diat  right  if  he  thought  proper  so  to  do. 
I  tkink,  therefore,  the  two  arguments  on 
tbst  point  wholly  fail.     Some  argument 
hu  been  attempted  to  be  raised  on  the 
gronnd  of  delay,  but  there  has  been  pos- 
lenion  of  that  property,  and  enjoyment  of 
it  down  to  1850.     We  are  here  upon  a 
right  and  interest  in  real  property,  and  I 
^  not  see  how  it  can  be  said  that  there  is 
say  such  waiver  or  any  such  delay  or  any 
neb  conduct  as  could  at  all  displace  the 
right  created  by   that   deed,    when  Mr. 
Lomley  has  taken,  subject  to   the  right 
which  was  thereby  created.  I  think,  there- 
fere,  that  the  appeal  wholly  fails.     Un- 
doubtedly we  should  have  been  anxious  to 
av<Hd  the  possibility  of  any  forfeiture  under 
the  lease  arising.     We  should  have  been 
annons  to  consult  the  defendants'  wishes, 
if  so  expressed  on  that  subject,  by  giving 
the  defendants  the  right  to  make  compensa- 
tion, but  as  they  decline  to  express  that 
vish,  the  decree  must  be  amended  by  in- 
iitting  that  '*  the  defendants  declining  to 
Bkske  the  compensation,  which  is  prayed 
hy  the  bill  "  (or  any  other  terms  express- 
ing that  circumstance),  the  Court  declares 
that  as  against  the  defendants,  Mr.  Lum- 
Hiw  Sum^  XXYUL^Ohaso. 


ley  and  Lord  Ward,  the  plaintiff  is  en* 
titled  in  equity  to  the  reservation  men- 
tioned. With  that  exception,  I  think  the 
decree  is  right,  and  that  these  appeals 
must  be  dismissed  with  costs ;  at  any 
rate,  the  appellants  must  pay  the  costs, 
for  as  we  vary  the  decree,  we  cannot  dis- 
miss the  appeals. 

Lord  Justice  Knight  Bruce. — The 
decree  will  be  varied  as  the  Lord  Justice 
has  pointed  out,  but  not  the  less  is  the 
cause,  although  elaborately  contested,  an 
undefended  cause :  not  less  would  a  single 
appeal  have  been  frivolous  and  vexatious, 
nor  the  less  are  the  two  appeals  before  us 
doubly  so.  Of  course,  the  appellants  must 
pay  the  costs. 


Full Court 

or 

Appeal. 

1858. 

Nov.  23,  24 ; 

Dec.  6,  7,  8,  9,  10. 

1859. 

Jan.  22. 


In    re    the    rotal 

BRITISH   BANK,  ex 

parte  nicol. 


Company —  Winding-up  Acts — ContribU" 
iory — Authority  of  Directors — Fraud. 

A  chartered  hanking  company  were  em* 
powered  to  extend  their  capital  by  the  issue 
of  new  shares,     A  fraudulent  report  of  the 
state  of  the  affairs  of  the  bank  was  made  by 
the  directors  to  a  general  meeting  of  the 
company,  and  by  them  adopted.     The  ac- 
counts  had  been  audited  by  auditors  appoint" 
ed  by  the  shareholders.  In  pursuance  of  the 
desire  to  have  new  shares  taken,  the  directors 
issued  a  circular,  which  also  contained  false 
and  fraudulent  representations,     N,  upon 
the  faith  of  the  report  and  the  circular, 
and  also  upon  the  representation  of  one  of 
the  directors,  took  shares,  and  received  a 
dividend  upon  them.     He  afterwards  «m- 
ployed  his  broker  to  dispose  of  the  shares. 
According  to  the  constitution  of  the  company, 
the  assent  of  the  directors  to  a  transfer  of 
shares  was  necessary,  the  evidence  of  which 
assent  was  to  be  an  indorsement  on  the  deed 
of  transfer.     The  broker  employed  by  the 
hank  purchased    these  shares,  giving   the 
name  of  E,  as  the  purchaser.    The  transfer 
to  E,  was  executed  in  the  form  which  had 
been  furnished  at  the  bank,  with  E,*s  name 
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inserted  ai  purchaser.  E,  was  not  aware  of 
this  transfer,  but  he  had  given  authority  to 
the  principal  manager  to  use  his  name  in 
transfers,  and  he  had  accepted  some  trans* 
fers  in  which  his  name  had  been  so  used. 
The  purchase- money  for  N,*s  shares  was 
paid  by  the  bank.  The  next  dividend  was 
treated  as  part  of  the  assets  of  the  bank,  and 
the  shares  were  subsequently  found  in  the 
principal  manager^s  possession,  and  given 
up  by  him  to  the  solicitor  of  the  bank  as 
part  of  their  property.  The  bank  having 
stopped  payment,  N,*s  name  was  sought  to 
be  placed  on  the  list  of  contributories,  and 
it  was  held,  that  N.  was  not  exempted  from 
liability  by  reason  of  the  false  representa* 
tion  in  the  report  and  the  circular,  as  the 
directors  were  not  agents  of  the  company  for 
the  purpose  of  making  fraudulent  representa* 
tions,  or  beyond  the  scope  of  their  authority 
as  limited  by  the  charter;  but  that  the 
assent  of  the  directors  to  the  transfer  of  the 
shares  by  N,  had  been  sufficiently  shewn, 
and  therefore  his  name  must  be  removed 
from  the  list  of  contributories. 

This  was  an  appeal,  by  the  official 
manager  of  the  Royal  British  Bank,  from 
a  decision  of  Kindersley,  V.C.,  removing 
the  name  of  Mr.  William  Nicol  from  the 
list  of  contributories. 

The  Vice  Chancellor's  chief  clerk  certi- 
fied that  Mr.  Nicol  ought  to  be  placed  on 
the  list  of  contributories,  on  the  ground, 
which  was  the  only  one  taken  before  him, 
that  there  had  been  no  complete  transfer 
of  his  shares  so  as  to  absolve  him  from  his 
original  liability.  Upon  the  question  be- 
ing brought  before  Vice  Chancellor  Kin- 
dersley, it  was  insisted,  on  the  part  of  Mr. 
Nicol,  that  he  never  could  have  been  liable 
to  contribute  as  a  shareholder,  as  he  had 
been  induced  to  take  his  shares  by  the 
false  and  fraudulent  representations  of  the 
company.  The  Vice  Chancellor,  on  the 
latter  ground  only,  and  following  his  own 
decision  in  BrockwelVs  case  (I),  and  with- 
out argument,  removed  Mr.  Nicol's  name 
from  the  list  of  contributories.  The 
case  was  brought  before  the  Court  of 
Appeal  and  argued,  both  upon  the  original 
agreement  for  shares  and  also  upon  the 


(1)  4  Drew.  205;  t.o.  26  Law  J.  Rep.  (n.s.) 
Chanc.  86^. 


question  whether,  if  Mr.  Nicol  was  ori- 
ginally liable,  his  liability  had  not  alto- 
gether ceased  by  the  transfer  he  had  made,- 
Mr.  Nicol  became  the  proprietor  or 
allottee  of  twenty  shares  in  the  Royal 
British  Bank,  on  the  8th  of  March  1855, 
on  the  faith,  as  he  alleged,  of  the  report 
of  the  company  of  December  1854,  and  of 
a  circular  issued  by  the  directors,  dated 
the  6th  of  March  1855,  and  also  of  the 
representations  of  Mr.  Alderman  Ken- 
nedy, one  of  the  directors.  On  the  par- 
chase  of  the  shares  he  paid  a  deposit  of 
10^.  a  share,  amounting  to  200/.,  and 
afterwards  paid  other  sums  upon  thenit 
amounting  in  the  whole  to  50/.  on  each 
share.  The  shares  so  purchased  by  Mr. 
Nicol  were  part  of  the  shares  authorised 
by  a  supplemental  charter,  procured  by 
the  company  in  February  1855,  whicJi 
empowered  the  bank  to  raise  additional 
capital,  by  the  issue  of  new  shares.  Mr. 
Nicol  after  his  purchase  executed  the  sup* 
plemental  deed,  which  referred  to  and  in- 
corporated into  it  the  terms  and  provisions 
of  the  original  deed.  He  received  a  divi- 
dend on  his  shares  in  January  1856,  which 
he  retained  and  never  offered  to  return* 
In  the  month  of  February  1856  he  em- 
ployed Mr.  Braddock,  a  broker,  to  sell  his 
twenty  shares,  and  Mr.  Braddock  sold 
them  accordingly  to  another  broker,  named 
Scott,  who  acted  for  the  buyer.  The 
shares  were,  in  fact,  bought  by  the  order 
of  Cameron,  the  manager  of  the  bank,  on 
account  of  the  Royal  British  Bank,  the 
name  of  Mr.  Empson  being  used  by  him, 
and  given  to  his  broker  as  the  buyer. 
Mr.  Empson  was  a  solicitor,  and  was  the 
London  agent  of  the  solicitor  of  the  bank. 
He  had  some  time  before  these  transactions 
been  informed  by  Mr.  Cameron  that  the 
bank  had  taken  certain  shares,  which  it 
would  be  a  convenience  if  he  would  permit 
to  be  transferred  into  his  name  on  behalf 
of  the  bank,  and  Mr.  Empson  consentedy 
on  the  understanding  that  he  was  not  to 
be  treated  by  the  company  as  the  holder 
or  owner  of  the  shares.  A  share  acconnt 
was  opened  in  Mr.  Empson's  name  in  the 
bank  books,  which  contained  a  regular 
debtor  and  creditor  account  of  the  shares 
bought  and  sold,  and  he  was  from  time  to 
time  called  upon  to  execute,  and  he  did 
execute,  the  transfer  of  some  of  the  shares* 
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The  money  which  was  paid  to  Mr.  Nice]  for 
the  purchase  of  his  shares  was  supplied  to 
the  broker  out  of  the  funds  of  the  bank ; 
snd  from  this  source  Mr.  Nicoi  received 
the  price   of   his   shares,   amounting    to 
1,000/.,   which   he  had  never    returned. 
There  was  a  share  account  of  Mr.  Nicol 
in  the  books  of  the  bank,  but  no  entry 
was  made  in  it  of  the  transfer  of  his  shares. 
There    now  appeared   written    in    pencil 
sgainst  the  shares  "  query — transferred  to 
the  bank,"  but  no  evidence  was  offered  as 
to  the  time  when  those  words  were  added. 
In  Mr.   Empson's   account  these  twenty 
ihares  were  nowhere  to  be  found,  the  last 
entry  of  his  account  being  of  the  date  of 
January  1856,  and  the  alleged  transfer  of 
theshves  having  taken  place  in  the  fol- 
lowing month.     There  was  no  direct  evi- 
dence of  any  express  consent  having  been 
gifen  to  this  transfer  by  the  directors,  nor 
of  its  haying  been  submitted  to  them  for 
their  approval ;  but  one  of  the  questions 
diieassed  was  whether  there  were  not  cir« 
camstances  from  which  that  consent  might 
he  reasonably,   if  not   strictly,  inferred. 
After  the  transfer  by  Mr.  Nicol,  a  dividend 
hsfing  been  declared,  the  dividend  war- 
nut  of  the  shares  was  made  out  in  the 
same  of  Cameron,  but  the  amount  of  the 
diridend  was  carried  to  the  credit  of  the 
Wk  in  an  interest  account. 

The  bank  stopped  payment  in  Septem- 
W  1856,  and  an  order  was  obtained  for 
vinding  up  its  affairs  under  the  Winding- 
op  Act. 

The  Attorney  General^  Mr,  Glatse  and 
iff.  W,  D.  Lewis,  for  the  official  manager, 
tlie  appellant.  —  Whatever  might  have 
heen  Uie  fraudulent  misrepresentations 
upon  which  Mr.  Nicol  took  these  shares, 
whether  made  by  the  circular  and  reports 
of  the  directors,  or  by  Mr.  Kennedy  in  his 
conversation  with  Nicol,  the  company  was 
Dot  responsible  for  them,  and,  therefore, 
Hr.  Nicol's  contract  with  the  company, 
in  lespeet  of  these  shares,  could  not  be 
Crested  as  void.  The  directors  were  the 
i^ents  for  the  company,  but  could  not  be 
considered  as  such  for  the  purpose  of  com- 
mitting a  fraud.— 

Parburi/*i  case,  8  De  Gex  &  Sm.  43. 

Dodgson's  ease^  Ibid.  85. 

Sharfus's  ease^  Ibid.  49. 


Bernard's  ease,  5  De  Gex  &  Sm.  283  ; 
s.  c.  21  Law  J.  Rep.  (n.s.)  Chanc. 
468. 

Lord  Mansfield's  case,  3  Ibid.  58 ; 
s.  c.  2  Mac.  &  G.  57. 

Bell's  case,  22  Beav.  35  ;  s.  c.  26  Law 
J.  Rep.  (n.s.)  Chanc.  137. 

JIolVs  case,  22  Beav.  48. 

Powis  V.  Harding,  1  Com.  B.  Rep. 
(N.s.)  533 ;  s.  c.  26  Law  J.  Rep. 
(n.8.)  C.P.  107. 

The  National  Exchange  Company  v. 
Drew,  2  Macqueen,  103. 
In  the  latter  case,  at  p.  136,  Lord  St.  Leo- 
nards' observations  were  here  applicable, 
to  shew  that  the  charges  of  fraud  should 
be  more  definite  than  the  evidence  in  this 
case  endeavoured  to  establish,  as  that  on 
which  the  respondent  acted.  His  Lordship 
said,  "We  do  not  admit  of  general  charges 
of  fraud  as  even  a  defence,  but  we  expect 
a  party  to  set  forth  what  is  the  precise 
ground  upon  which  he  makes  out  the  fraud. 
For  example,  in  a  court  of  equity  a  man 
cannot  simply  say  that  he  has  been  deceiv- 
ed and  defrauded,  but  he  must  tell  the 
Court  how  he  has  been  deceived  and  de- 
frauded ;  and  then  the  Court  is  enabled  to 
form  its  own  judgment  whether  the  facts 
alleged  do  make  out  the  alleged  fraud  or 
not.**  But  if  it  were  assumed  that  the 
directors  were  the  agents  of  the  company, 
and  that  through  their  misrepresentations 
Mr.  Nicol  had  entered  into  the  contract, 
the  contract,  at  best,  was  voidable  only, 
and  not  void.  Mr.  Nicol  had  done  nothing 
to  repudiate  the  contract,  but  he  had  ac- 
cepted dividends  and  otherwise  taken  the 
benefits  of  the  contract,  so  that  other 
interests  had  become  involved  and  other 
rights  had  arisen  which  could  not  now  be 
repudiated.  There  were  cases  at  law  which 
shewed  that  independently  of  any  know- 
ledge or  notice  of  fraud,  a  voidable  contract 
could  not  be  repudiated  after  the  rights  of 
other  persons  had  become  involved.  If 
a  man  became  a  member  of  a  joint-stock 
company,  and  his  deposit  formed  part  of 
the  capital  of  which  his  contract  authorized 
the  publication  to  the  world,  and  others 
had  acted  upon  the  faith  of  his  being  a 
shareholder,  his  contract  could  not  then 
be  avoided,  and  that  upon  the  fraud  of  six 
or  seven  persons  happening  to  fill  the 
office  of  directors. — 
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The  Deposit  and  General  Life  Assur* 

ance  Company  v.  Ayscough,  6£.  &6. 

761 ;  8.  c.  26  Law  J.  Rep.  (n.8.) 

Q.B.  29. 

Daniell  v.  the  Royal  British  Bank,  1 

Hurl.  &  N.  681. 
Henderson  v.  the  Royal  British  Bank^ 
7  £.  &  6.  856 ;  s.  c.  26  Law  J.  Rep. 
(N.s.)a.B.  112. 
Clarke  v.  Dickson,  27  Law  J.  Rep. 
(n.8.)  Q.B.  223. 
It  was  also  to  be  remembered  tbat  after 
Nicol  became  a  member  of  the  company, 
equally  false  representations  were  made, 
by  which,  if  the  company  were  bound  by 
them,   he,  as   one  of  the  company,  was 
bound.     As  to  the  alleged  sale,  there  was 
no  assent  of  the  directors  to  the  transfer 
as  required  by  the  10th  article  of  the  deed 
of  settlement,  recited  in  the  charter,  which 
article  had  been  framed  pursuant  to  the 
23rd  section  of  the  7  &  8  Vict.  c.  113  (2). 
Empson,     also,    the    alleged    transferee, 
knew  nothing  of  the  transaction.     Any 
right  against  Empson  might  or  might  not 
depend  upon  his  knowledge,  but  as  to  any 
rights  affecting  the  bank,  Empson's  know- 
ledge was  immaterial.— 

Shauf  V.  Fisher,  2  De  Gex  &  Sm.  11. 
fVynne  v.  Price,  3  Ibid.  310. 
Jacques  v.  Chambers,  4  Rail.  Cas.  499. 
If  Empson   did  not  give  the  necessary 

(2)  The  lOth,  llth  and  I7th  sections  ofthe  deed 
of  settlement,  m  recited  in  the  charter,  were  as 
follows : — 

1 0.  That  it  should  be  lawful  for  every  proprietor 
and  every  person  claiming  in  his  or  her  right  in  any 
way  howsoever,  with  the  consent  of  the  court  of 
directors,  to  sell  and  transfer  by  deed  duly  stamped, 
in  which  the  consideration  should  be  truly  stated, 
the  shares  to  which  he  or  they  should  be  entitled,  or 
any  of  them,  to  any  person  or  persons,  subject  never- 
theless to  the  conditions  or  restrictions  therein  con- 
tained, and  that  the  same,  when  duly  executed, 
should  be  delivered  to  the  secretary  or  other  proper 
officer  of  the  company,  and  be  kept  by  him,  and 
that  he  should  enter  a  memorial  thereof  in  a  book 
to  be  kept  at  the  said  banking-house  aforesaid,  and 
to  be  called  "  The  Register  of  Transfers,"*  and 
should  indorse  such  entry  on  the  deed  of  transfer, 
and  that  for  every  such  entry  and  indorsement  the 
company  should  be  entitled  to  2s.  6dL,  and  that 
such  deed  so  indorsed  should  be  sufficient  evidence 
of  the  consent  of  the  court  of  directors. 

11.  That  the  person  or  persons  proposing  to 
make  any  transfer  of  shares,  or  the  person  or  per- 
sons to  whom  the  same  was  proposed  to  be  made, 
should,  seven  days  at  the  least  before  the  making  or 
executing  any  such  transfer,  deliver  to  the  court  of 


authority,  there  was  an  end  of  the  question 
of  transfer.— 

Walton  and  Hue's  ease,  26  Law  J.  Rep* 
(n.8.)  Chanc.  545. 

Chartres*  ease,  1  De  Oex  &  Sm.  581* 
In  all  the  cases  as  to  the  validity  of 
the  transfer  of  shares,  the  distinction  was 
drawn  between  the  provisions  which  were 
considered  to  be  of  substance  and  those 
which  were  of  form  only.  In  the  present 
case,  the  forms  which  had  not  been  ob* 
served  were  clearly  substantial  and  most 
important. 

Mr,  Giffard  appeared  for  the  creditors* 
representative,  and  proposed  to  argne  In 
favour  of  the  appeal ;    but 

Their  Lordships  considered  that  he 
could  not  be  heard. 

The  Solicitor  General  and  Mr.  H.  Ste^ 
vens,  for  Mr.  Nicol.— The  questions  to 
be  considered  were :  first,  whether  or 
not  the  original  taking  of  these  shares 
by  Mr.  Nicol  was  under  circumstanees 
which  would  enable  him  to  refuse  any 
further  contribution ;  and,  secondly,  ii 
the  former  question  were  determined 
against  the  respondent,  whether  he  had 
not  effectually  transferred  his  shares* 
First,  the  fraudulent  representations  were 
contained  in  a  circular  by  the  directors  of 
the  6th  of  March  1855,  and  the  report  of 
December  1854.  The  representations  con* 
tained  in  those  documents  had  been  abnn* 
dantly  shewn  in  the  proceedings  connected 

directors,  at  the  head  banking-house  aforesaid,  a 
notice  in  writing,  specifying  the  number  of  ahaist 
proposed  to  be  transferred,  and  the  name  or  Jiwrnm^ 
residence  or  rank,  profession  or  trade  (and  if  repie- 
sentatives  their  character  or  title  aa  such)  as  wdl 
of  the  person  or  persons  so  proposing  to  transfer  as 
of  the  person  or  persons  to  whom  such  transfer  was 
proposed  to  be  made,  and  the  price  or  oonsideiatiMi 
(if  any)  proposed  to  be  giren  for  the  aame. 

17.  That  whenever  any  shares  should  beoont 
forfeited,  or  duly  and  effectually  tranaferred  to  €r 
vested  in  a  new  proprietor,  qualified  to  hold  tht 
same,  the  former  proprietor,  except  aa  therdnafttf 
provided,  be  freed  and  released  from  all  fiitaie 
responsibility  and  obligations  to  the  company  ia 
respect  of  such  shares,  and  exonerated  and  dis- 
charged from  all  subsequent  claims  and  demands  of 
the  company  in  such  respect,  and  from  all  ftttae 
observance  and  performance  of  the  covenanta,  eoa* 
ditions,  stipulations  and  agreements  in  thenowbciaf 
recited  or  in  any  supplemental  deed  containod,  and 
that  the  person  to  whom  any  tranafer  ahoald  be 
made  should  take  the  shares  subject  to  the  obliga* 
tions  of  the  person  transferring  the  aama. 
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with  the  Rojral  British  Bank  to  be  fiilse 
ind  fraadulent.    The  representations  made 
by  Alderman  Kennedy  to  the  respondent 
were  in  accordance  with  these  documentSi 
tad  not  contradictory.     Were,  then,  the 
statements  in  these  documents  the  state- 
ments of  the  individuals   who  were   the 
directors,  or  were  they  the  statements  of 
the  company  f     It  was  the  business  of  the 
directors   to  make  reports  to  the  share- 
holders ;  and  any  act  done  by  them  in  dis- 
disrge  of  that  duty,  when  acquiesced  in 
and  sanctioned  by  the  company,  became 
the  act  of  the  company,  and  ceased  to  be 
the  mere  act  of  the  directors.     It  was  said 
thst  the  directors  were  not  the  agents  of  the 
company  to  commit  a  fraud  ;  but  if  a  per- 
Mm  employed  an  agent,  and  the  agent,  in 
tiie  necessary  transaction  of  the  business, 
committed  a  fraud,  the  employer  was  re- 
•ponsible.   In  Ranger  v.  the  Great  Western 
Rulwaif    Company  (3),  Lord  Cottenham 
mid : — **  Strictly  spelling,  a  corporation 
ctsnot  itself  be  guilty  of  fraud.  But  where 
a  corporation  is  formed  for  the  purpose  of 
cinrying  on  a  trading  or  other  speculation 
for  profit,  such  as  forming  a  railway,  these 
objects  can  only  be  accomplished  through 
^  agency  of  individuals ;  and  there  can 
be  no  doubt  that  if  the  agents  employed 
conduct  themselves  fraudulently,  so  that 
if  they  had  been  acting  for  private  em- 
ployers, the  persons  for  whom  they  were 
•eting  would  have  been  afiected  by  their 
inud,  the  same  principles  must  prevail 
wbere  the  principal  under  whom  the  agent 
acts  is  a  corporation."     The  accounts  in 
tbii  report  were  signed  by  the  auditors, 
wbo  were  appointed  by  the  shareholders, 
not  by  the  directors.      There  were   two 
cases  which  shewed  how  far  agency  might 
be  considered  to  go :  Burnes  v.  Pennell 
(4)  and  The  National  Exchange  Company 
Y.  Drew,     In  the  latter  case  Lord  Cran- 
worth  (p.  126)  said  : — *•  For  the  present 
purpose  I  will  assume  that,  in  order  to  raise 
the  value  of  the  shares,  the  company  frau- 
dulently misrepresented  the  real  state  of 
the  concern,  the  real  amount  of  its  assets, 
sad  the  real  amount  of  the  demands  upon 
it    The  question  is,  what  is  the  conse- 
quence of  the  company  receiving  such  a 
report  (if  you  can  separate  the  company 

(d)  5  H.L.  Cm.  72. 
(4)  2  Ibid.  497. 


from  the  directors)  and  publishing  it  to 
the  world  ?  I  confess  that,  in  my  opinion, 
from  the  nature  of  things  and  from  the 
exigencies  of  society,  that  must  be  taken 
as  between  the  company  and  third  persons 
as  a  representation  by  the  company.  The 
company,  as  an  abstract  being,  can  repre- 
sent or  do  nothing.  It  can  only  act  by 
its  managers.  When,  therefore,  the  direc- 
tors, in  the  discharge  of  their  duty,  frau- 
dulently (for  I  assume  this  to  be  so),  for  the 
purpose  of  misleading  others  as  to  the  state 
of  the  concerns  of  the  company,  represent 
the  company  to  be  in  a  different  state  from 
that  in  which  they  know  it  to  be,  and  the 
persons  to  whom  the  representation  is 
addressed  act  upon  it  in  the  belief  that  it 
is  true,  I  cannot  think  that  society  can  go 
on  without  treating  that  as  a  misrepre* 
sentation  by  the  company.  Otherwise, 
companies  of  this  sort  would  be  in  this 
extraordinary  predicament:  that  they 
might  employ,  nay,  must  employ  agents  to 
carry  on  their  concerns,  and  that  those 
agents  might  make  representations,  be  they 
ever  so  false  and  ever  so  fraudulent,  and 
yet,  nevertheless,  that  the  company  might 
and  must  benefit  by  those  misrepresenta- 
tions, without  being  at  all  liable  to  be  told, 
that  is  your  fraud.  It  was  plausibly 
argued  that  these  reports  were  not  made 
by  the  company,  but  to  the  company. 
In  form,  that  is  so ;  no  doubt  they  are 
reports  made  to  the  company.  But  I 
assume  for  the  present  that  they  were 
made  to  the  company  under  such  circum- 
stances that  what  they  so  report  is  known, 
and  intended  to  be  known,  not  only  to  the 
shareholders,  but  to  all  persons  who  may 
be  minded  to  become  shareholders,  just 
the  same  as  if  they  were  published  to  the 
world.  I  repeat  that  I  think  the  exi- 
gencies of  society  demand  that  the  reports 
so  made  and  so  circulated  should  be  deemed 
the  reports  of  the  company."  Lord  St. 
Leonards*  observations  also  in  that  case 
were  to  the  same  effect.  Different  consider- 
ations might  apply  to  the  circular  and  to 
the  report ;  but  on  the  authorities  cited,  it 
was  submitted  that  the  company  was 
answerable  for  the  fraudulent  statements 
in  the  report.  If,  however,  there  were 
a  doubt  as  to  the  report,  there  could  be 
none  as  to  the  circular  of  March  1855. 
The  directors  were  authorized  to  take  the 


i 


262 


COURTS  OF  CHANCERY: 


[Nxw  Series 


necessary  steps  for  selling  shares;  and 
in  doing  so  they  had  made  a  fraudulent 
statement,  for  which  the  company,  whose 
agents  they  were,  must  he  responsible.  As 
an  objection  why  relief  should  not  he  given 
to  the  respondent,  it  was  said  that  this  con- 
tract was  with  other  persons,  some  of  whom 
were  innocent ;  and  therefore  the  contract 
could  not  he  set  aside.  This  must  refer 
either  to  innocent  persons  who  afterwards 
became  shareholders,  or  to  persons  who,  at 
the  time  the  shares  were  taken,  were  inno- 
cent of  the  fraud.  If  the  objection  referred 
to  the  former  class,  it  was  denied  that  the 
contract  was  entered  into  with  them  ;  the 
contract  was  simply  with  the  company  as 
it  then  stood.  Then,  as  to  shareholders  at 
the  time  of  the  contract,  who  were  innocent, 
that  was  reviving  the  discussion  whether 
the  company  were  bound  by  these  state- 
ments of  the  directors.  It  was  the  duty  of 
the  directors  to  make  a  true  statement ;  but 
it  was  in  their  power  to  make  a  false  state- 
ment. The  respondent  had  a  right  to 
defend  himself  against  any  alleged  liability 
under  the  contract,  and  to  proceed  against 
the  company  for  deceit. 

[The  Lord  Chancellor  referred  to 
Piknore  v.  Hood  (5).] 

But  this  circular  was  intended  to  be 
delivered  to  every  person;  The  cases 
which  were  said  to  be  against  the  re- 
spondent were  mainly  decided  with  refer- 
ence to  the  prospectuses  and  represen- 
tations of  incipient  railway  companies 
and  provisional  committees  ;  but  these  had 
not  the  remotest  analogy  to  an  incor- 
porated company  acting  by  its  directors. 
No  case  had  been  cited  in  which  share- 
holders, having  been  induced  to  take  shares 
by  the  misrepresentation  of  directors,  had 
been  refused  relief  or  held  bound.  As  to 
the  rights  of  innocent  persons,  who  might 
have  been  induced  to  take  shares  after  the 
respondent's  name  appeared  as  a  share- 
holder, the  onus  lay  on  the  appellant  to 
shew  that  there  were  any  such.  In  reply 
to  the  argument  as  to  the  contract  having 
been  confirmed  by  the  respondent,  it  was 
sufficient  to  say  that  he  had  not  confirmed 
it  after  the  fraud  had  been  discovered. 
Neither  the  receipt  of  dividends  nor  the 
dealings  with  Empson  could  be  treated  as 

(6)  5  Bing.  N.C.  97;  s.c.  8  Law  J.  Rep.  (n.s.) 
C.P.  11. 


a  confirmation,  as  at  that  time  the  respon- 
dent was  not  cognizant  of  the  fraud.-— 

mide  V.  Gibson,  1  H.L.  Cas.  605. 

Blake  v.  Movoatt,  21  Beay.  603. 
Then  as  to  the  transfer,  the  evidence  as 
to  Empson's  acceptance  was  shewn  by  the 
general  authority  given  by  him  to  Came* 
ron.  The  assent  of  the  directors  must, 
under  the  circumstances,  be  assumed.  The 
names  of  the  vendor  and  purchaser  were 
sent  to  the  office ;  the  transfer  clerk  re- 
turned the  form  of  transfer,  with  the  pur- 
chaser's name  filled  in.  The  money  of 
the  bank,  under  the  controul  of  the  direc- 
tors, was  paid  for  the  shares.  Scott,  the 
broker  for  the  bank,  paid  the  amount, 
entered  it  in  his  accounts,  and  this  item 
was  allowed  in  his  accounts  with  the  bank. 
After  the  transfer  a  dividend  was  declared, 
and  the  bank  took  possession  of  it,  and 
treated  it  as  part  of  the  assets ;  and  this 
was  passed  by  the  auditors,  who  were 
appointed  by  the  shareholders  themselves. 
Unless,  therefore,  there  was  knowledge  on 
the  part  of  Nicol,  he  had  nothing  to  do 
with  the  appropriation  of  the  shares.  No 
memorial,  which  was  to  be  prepared  by 
the  directors,  returned  the  name  of  Nicol ; 
but  in  1856  Cameron  absconded,  and  Mr. 
Faddison  then,  on  behalf  of  the  directors, 
obtained  from  him  these  shares.  The 
assent,  therefore,  of  the  directors  was 
proved,  though  not  by  the  certificate  re- 
quired in  the  10th  article.  Where  sub- 
stantially it  was  shewn  that  the  assent  had 
been  given,  the  form  would  be  dispensed 
with.— 

Watson  V.  Eales,  23  Beav.  294 ;  s.  c. 
26  Law  J.  Rep.  (n.s.)  Chanc.  361. 

Gordon's  case,  3  De  Oex.  &  Sm.  249. 

Maguire*s  case.  Ibid.  31. 
—As  to  the  17th  section  of  the  charter, 
they  referred  to— 

Cockburn's  case,  4  De  Oex  &  Sm.  1 77 
(6). 

The  Attorney  General,  in  reply.— The 
result  of  the  evidence  was,  that  the  directors 
did  not  give  their  assent  to  the  transfer, 
but  that  they  did  not  know  of  it  until 
Empson  applied  to  them  for  indemnity, 

(6)  Before  the  conduiion  of  Mr,  H.  Stevemt't 
address,  upon  the  application  of  THm  AtUtnuf 
General,  Mr.  Enopson  was  cross-examined  npon 
his  affidavits,  and  r»'exa»i&ed. 
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and  then  they  refased  mdemnity  and  repu- 
diated the  transaction.  The  consent  waa 
to  be  a  personal  consent  of  the  directors, 
exercising  a  discretion  for  the  henefit  of 
the  shareholders ;  and  therefore  any  suh- 
leqnent  consent  was  not  sufficient. 

Jan.  23.— The  Lord  Chancellor  (after 
itating  the  case)  aaid :— Upon  these  facts, 
three  questions  have  been  raised:  first, 
wii  Mr.  Nicol  induced  to  become  a  share- 
holder in  the  bank  by  such  fraudulent 
lefMresentations  as  to  entitle  him  to  repu- 
diate his  contract?  if  so,  secondly,  has  he, 
'  hy  any  act  which  he  has  done,  or  by  any 
kehti  of  which  he  has  been  guilty,  estop- 
ped himself  from  not  insisting  upon  the 
fiiod  f  and  in  the  event  of  the  first  ques- 
tion being  decided  against  Mr.  Nicol,  upon 
which  the  second  depends,  thirdly,  has 
Mr.  Nicol  divested  himself  of  his  original 
fiibility  by  the  complete  transfer  of  his 
iharesf 

Upon  the  first  question  the  Attorney 
General  contended,  that  Mr.  Nicol,  having 
eaee  taken  shares,  was  absolutely  bound 
vnder  the  definition  of  the  word  "  contri- 
hatory*'  in  the  drd  section  of  the  Joint- 
Stock  Companies  Act,  1 848,  as  he  thereby 
hecame  a  member  of  the  company,  or,  at 
iU  events,  liable  to  contribute  to  the  pay- 
ment of  the  debts  due  to  the  creditors  of 
loch  company.     Of  course,  if  it  is  a  fraud 
vhich  vitiated  the  contract,  to  say   that 
Mr.  Nicol  is  not  a  contributory  is  the  same 
thing  as  to  say  that  he  is  not  a  member  of 
the  company  for  the  purpose  of  contribut- 
ing ;  but  although  he  might  not  be  able  to 
exonerate  himself  from  liability  to  credi- 
tors, yet  I  think   the  words   "  liable   to 
contribute  to  the  payment  of  debts,"  &c. 
M>plies  to  the  members  of  the  company 
MUer  te,  and  is  not  meant  to  apply  to  the 
liability  to  creditors,  the  original  form  of 
expression  indicating  that  it  is  intended  to 
iBclode  those  only  who  were  bound  with 
others  in  mutual  obligations  to  settle  and 
diicfaarge  the  debts.    If  this  case  could  be 
disposed  of  by  a  summary  appeal  to  the 
interpretation  clause  in  the  act,  a  great 
deal  of  time  mast  have  been  unnecessarily 
consumed   in    this   case  in  which  shares 
having  been  taken  in  a  public  company, 
the  holders  would   have  endeavoured   to 
avoid  their  liability  to  contribution  on  the 


ground  of  the  purchase  of  the  shares  having 
been  induced  by  fraud.  This  question 
cannot,  therefore,  be  determined  without 
considering  the  question,  whether  Mr. 
Nicol  has  receded  from  the  ordinary  lia- 
bility as  a  shareholder  by  reason  of  the 
fraudulent  representations  alleged  to  have 
been  made  to  prevail  on  him  to  purchase 
shares  in  the  bank.  For  this  purpose  it 
becomes  necessary  to  ascertain  precisely 
what  are  the  representations  upon  which 
Mr.  Nicol  relies.  According  to  his  further 
affidavit,  he  states  that  he  was  furnished 
with,  before  he  purchased,  a  printed  copy 
of  the  report  and  balance-sheet  of  the  bank 
ending  December  1854,  and  a  circular 
letter  of  the  directors  of  the  6th  of  March 
1855.  It  was  admitted  that  these  docu- 
ments contained  false  and  fraudulent  re- 
presentations of  the  state  of  the  bank ;  but 
Mr.  Nicol  having  stated  in  his  evidence 
that  the  reports  and  accounts,  joined  with 
Mr.  Alderman  Kennedy's  importunities, 
were  the  inducements  upon  which  he  took 
the  shares,  it  was  contended  that  the  in- 
fluence exercised  over  his  mind  was  not 
due  to  the  reports  and  accounts  only,  and 
as  he  had  not  distinguished  how  much 
ought  to  be  attributed  to  Alderman  Ken- 
nedy's importunities,  and  how  much  to  the 
reports  of  the  directors,  he  failed  to  prove 
that  he  was  drawn  in  to  purchase  the  shares 
by  the  false  representations  of  the  directors 
alone,  which  was  essential  to  entitle  him  to 
rescind  the  contract.  But  supposing  the 
reports  and  other  statements  formed  a 
material  portion  of  the  inducement  to  him 
to  take  the  shares,  without  which  that 
purchase  never  would  have  been  made,  I 
cannot  think  that  the  effect  of  them  is 
destroyed,  because  other  influences  were 
at  the  same  time  at  work,  which  either  in- 
cidentally or  intentionally  contributed  to  the 
success  of  those  false  representations.  It 
will  be  better,  therefore,  in  the  first  place, 
to  treat  the  case  as  if  the  report  of  Decem- 
ber 1854  and  the  circular  letter  of  March 
1855  were  the  only  representations  by 
which  Mr.  Nicol  was  persuaded  to  take 
shares  in  the  bank,  which  will  enable  me 
to  consider  the  effect  of  the  false  and  frau- 
dulent representations  made  by  the  direc- 
tors of  the  company,  upon  the  contract  of  a 
person  who  was  induced  by  them  to  become 
a  shareholder.    Unfortunately,  this  case  is 
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not  in  a  satisfactory  state  upon  the  autho- 
rities.    The  Vice  Chancellor  proceeded  in 
this  case  entirely  upon  his  own  previous 
decision  in  BroekwelPs  ea$e»     He   there 
held,  that  the  very  report  of  the  directors 
of  December  1854,  upon  which  Mr.  Nicol 
partly  rests  his  objection  to  liability  as  a 
shareholder,  must  be  considered  as  the 
representations  of  the  company,  and  that 
Mr.  Brockwell  having  taken  his  shares  in 
reliance  upon  the  representations  made  in 
that  report,  and  they  being  false,  and  in 
that  sense  fraudulent,  he  ought  not  to  be 
placed  on  the  list  of  con tribu tones.     His 
Honour  treated  this  question  as  settled  by 
the  decisions  of  the  House  of  Lords,  or 
rather  by  the  opinions  expressed  by  the 
Lord  Chancellor  and  Lord  St.  Leonards  in 
giving  their  reasons — ^for  that  is  the  more 
correct  way  of  putting  it — ^in  the  case  of 
The  National  Exchange  Company  v.  Drew. 
I  shall  have  occasion  presently  to  consider 
the  effect  of  this  decision  as  a  binding 
authority  upon  this  point,  but  in  the  mean 
time  I  must  observe  that  the  opinion  ex- 
pressed by  the  Vice  Chancellor  in  Broek^ 
vaelVs  case,  and  applied  by  him  to  this  case, 
is  not  to  be  reconciled  with  some  previous 
decisions  in   the   Court  of  equity.      In 
Dodgson^e  ease  the  present  Lord  Justice,  then 
Vice  Chancellor  Knight  Bruce,  said,  **  the 
directors  only  are  liable  for  their  conduct : 
if  Mr.  Dodgson  could  associate  the  whole 
body  in  any  plan  to  entrap  him  into  taking 
shares,  I  should  probably  know  what  to 
do  with  such  a  case;"  and,  again,  in  Ber^ 
nard's  case^  he  supported  his  opinion  pre- 
viously expressed  in  Dodgson's  aue^  that 
the  directors  cannot  be  the  agents  of  the 
company  to  commit  a  fraud.    In  Parhurg*8 
ease  a  new  ground  for  holding  a  party  who 
had  taken  shares  in  a  company  to  be  liable 
was  adopted,  that  the  false  and  fraudulent 
representations  relied  upon  were  contained 
in  the  prospectus  of  the  company,  which 
was,  in  fact,  an  invitation  to  the  public  to 
join   the  undertaking,  and   was   the  in- 
ducement to  Farbury  to  take  his  shares, 
and  the  Vice  Chancellor  said,  "  If  in  this 
company  there  are  persons  in   a  similar 
situation    to  his,   and    equally   innocent 
with    him,    he    is    liable    to    contribute 
equally   with  them.      It  seems   to  be  a 
just  inference  that  there  were  various  per- 
sons in  the  same  situation  with  Mr.  Far- 


bury,   and  as  innocent  as  himself,  and 
I  cannot  hold  that  he  is  not  a  contribu- 
tory.    If  it  were  established  that  the  only 
other  persons  interested  in  these  affairs 
were  the  persons  who  made  the  alleged  mis- 
representations, the  case  might  be  differ- 
ent." It  was  upon  this  last  ground  that  the 
Master  of  the  Rolls  decided  BelVe  ease^ 
which  he  afterwards  explained  in  HoWa 
ease.     In  BeWs  ease,  after  the  company 
had  suspended  business,  and  was  known 
by  all  to  be  in  an  insolvent  state,  circulars 
were  issued  containing  misrepresentations, 
and  offering  advantages  to  canvassers  for 
obtaining  other  persons  to  become  share- 
holders.    His  Honour  thought,   and  no 
doubt  correctly  decided,  that  this  was  a 
fraud  committed  by  the  company  to  induce 
the  public  to  share  in  the  losses ;  that  it  was 
the  act  of  the  whole  company  and  of  all 
the  shareholders.     But  with  reference  to 
the  effect  produced  upon  the  individual 
party  by  other  innocent  persons  in  a  simi- 
lar predicament,  the  Master  of  the  Rolls,  in 
the  argument  addressed  to  him  in  BelPs  ease, 
considered  that  none  of  the  shareholders 
who  became  such  in  consequence  of  the 
misrepresentation  could  be  compelled  to 
contribute.     Vice  Chancellor  Kindersley, 
in  BrochwelVs  ease^  in  answer  to  a  similar 
argument,  said  that  this  might  be  a  gpround 
for  entitling  the  other  shareholders  to  be 
discharged  from  their  liability,  but  it  could 
not  have  the  effect  of  continuing  Brock- 
welFs  liability.    I  own  I  should  feel  great 
difficulty  in  holding  Mr.  Nicol    to  be  a 
contributory  on  this   ground,  because  if 
other  innocent  persons  were  prevailed  upon 
to  join  the  company  by  fraudulent  mis- 
representations similar  to  those  which  in- 
duced him  to  take  his  shares,  they  would 
be  equally  entitled  if  they  pleased  to  ex- 
onerate themselves  from  liability,  and  if 
they  abstained  from  doing  so  that  could  be 
no  reason  why  a  person  should  be  made  a 
contributory  who  chooses  to  rely  upon  the 
fraud  which  vitiated  his  contract.  I  pass  by 
several  cases  cited,  because  in  them  the 
alleged  misrepresentations  were  made  by 
individuals,  and  could  in  no  sense  be  re- 
garded as  the  act  of  the  company.    I  pro- 
ceed   at  once  to   consider,  whether  the 
decision  in  the  case  of  The  National  Ex" 
change  Company  v.  Drew  has  concluded  this 
question  in  Mr.  Nicol's  favour.  Of  course. 
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if  the  House  of  Lords  has  determined  that 
directors    making  fraudulent  representa- 
tiona  whereby  persons  are  induced  to  be- 
come shareholders  in  a  company,  are  to  be 
eoniidered  agents  of  the  company  for  this 
purpose,  eyery  Court  in  the  kingdom  is 
bound  by  that  decision ;  but  upon  a  care- 
ful examinatioD   of   the  report  of    that 
etse,  I  do  not  find  those  were  the  grounds 
upon  which  the  House  proceeded,  or  that 
it  was   necessary  to    the   conclusion    at 
which  it  arriyed.    The  proceedings  in  that 
etie  were  in  the  Court  of  Scotland,  for  the 
purpose  of  recovering  the  amount  alleged 
to  luive  been  advanced  by  the  company  to 
tke  defenders  for  the  purchase  of  certain 
ibtres  in  the  company, — what  is  called  in 
tlui  country  an  action  for  money  lent.    It 
ifpeared  that  the  affairs  of  the  pursuers 
were  in  a  desperate  condition,   and   the 
defenders,  being  already  shareholders,  were 
tdidted  by  the  manager,  with  a  view  of 
ntdng  the  price  of  shares,  to  purchase  ad- 
ditional shares,  he  assuring  them  that  the 
Mmpany   would    advance   the   necessary 
fiinds  for  purchasing  the  shares,  and  that 
the  stock  would  be  held  until  it  could  be 
•old  at  a  profit  without  the  defenders  being 
called  upon  for  any  contribution  in  money. 
Lord  Chancellor  Cran worth  was  of  opinion 
that,  quite  independent  of  the  question  of 
fraud,  a  reasonable   defence   was    stated 
which  entitled  the  defenders  to  resist  the 
demand,  for  that  in  his  opinion,  there  was 
no  loan  at  all,  and,  of  course,  if  there  was  no 
loan  no  action  could  be  brought  to  recover 
back  the  money  alleged  to  have  been  lent. 
Lord  Brougham  concurred  with  the  Lord 
Chsncellor,  although   not   without   great 
difficulty,  and  Lord  St.  Leonards,  although 
differing  from  the  two  other  noble  lords, 
<o  far  as  to  consider  there  was  a  loan,  yet 
thought  the  loan  and  purchase  one  trans- 
BctioD,  and,  consequently,  that  there  was 
no  separate  and  independent  advance  of 
nu>Dey  that  the  company  was  entitled  to 
Rco?er  back.    It  is  obvious  that  the  ques- 
tion of  agency  of  the  directors  is  not  in- 
▼olred  in  the  decision  of  that  case,  and 
that  the  opinions  expressed  on  the  subject 
^7  be  regarded  as  extra-judicial.    Those 
<>pinion8,  however,  are  very  strong,  and 
although  not  binding  as  authorities  upon 
^judgment,  are  entitled  to  the  greatest 
^pect  and  deference.     Lord  Cranworth 
New  Siries,  XXVIIL— Chaho. 


said,  "  for  the  present  purpose  I  will  as- 
sume that,  in  order  to  raise  the  value  of  the 
shares,  the  company  fraudulently  misre- 
presented the  real  state  of  the  concern,  the 
real  amount  of  its  assets,  and  the  real 
amount  of  the  demands  upon  it.  The 
question  is,  what  is  the  consequence  of  the 
company  receiving  such  a  report  (if  you 
can  separate  the  company  from  the  direc- 
tors) and  publishing  it  to  the  world?  I  con- 
fess that,  in  my  opinion,  from  the  nature  of 
things  and  from  the  exigencies  of  society, 
that  must  be  taken  as  between  the  com- 
pany and  third  persons  as  a  representa- 
tion of  the  company.  The  company, 
as  an  abstract  being,  can  represent  or 
do  nothing.  It  can  only  act  by  its  ma- 
nagers. When,  therefore,  the  directors, 
in  the  discharge  of  their  duty,  fraudu- 
lently (for  I  assume  this  to  be  so)  for 
the  purpose  of  misleading  others  as  to 
the  state  of  the  concerns  of  the  company, 
represent  the  company  to  be  in  a  different 
state  from  that  in  which  they  know  it  to 
be,  and  the  persons  to  whom  the  represen- 
tation is  addressed  act  upon  it  in  the 
belief  that  it  is  true,  I  cannot  think  that 
society  can  go  on  without  treating  that  as  a 
misrepresentation  by  the  company.  Other- 
wise, companies  of  this  sort  would  be  in 
this  extraordinary  predicament :  that  they 
might  employ,  nay,  must  employ  agents 
to  carry  on  their  concerns,  and  that  those 
agents  might  make  representations,  he  they 
ever  so  false  and  ever  so  fraudulent,  and 
yet,  nevertheless,  that  the  company  might 
and  must  benefit  by  those  misrepresenta- 
tions, without  being  at  all  liable  to  be  told, 
that  is  your  fraud."  And  Lord  St.  Leonards 
said,  "  Now  I  have  certainly  come  to  this 
conclusion,  that  if  representations  are  made 
by  a  company,  fraudulently,  for  the  pur- 
pose of  enhancing  the  value  of  their  stock, 
and  they  induce  a  third  person  to  purchase 
stock,  those  representations  so  made  by 
them  for  that  purpose  do  bind  the  company ; 
I  consider  representations  by  the  directors 
of  a  company  as  representations  by  the 
company,  although  they  may  be  represen- 
tations made  to  the  company:  it  is  their 
own  representation."  To  these  opinions 
must  be  added  the  weight  of  Lord  Camp- 
bell, in  the  case  of  Burnes  v.  Pennell  and 
The  Deposit  and  General  Life  Assurance 
Company  v.  Ayscough.     It  is  unnecessary 
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for  me  to  say  that  it  is  with  the  great- 
est distrust  of  the  correctness  of  my  own 
judgment  I  venture  to  differ  with  so  many 
high  authorities,  but  after  a  careful  and 
repeated  consideration  of  the  subject  I  am 
compelled  to  take  a  different  view  of  the 
relation  which  exists  between  the  directors 
of  a  company  and  the  shareholders.  The 
difference  between  joint-stock  companies 
and  an  ordinary  partnership  is  clearly 
pointed  out  by  Lord  Campbell,  in  the  case 
of  Bumes  v.  Pennell,  and  also  by  Lord 
Wensleydale  in  a  recent  case  in  the  House 
of  Lords — Ernest  v.  NicholU  (6).  The  law 
of  ordinary  partnership,  so  far  as  relates  to 
the  power  of  one  partner  to  bind  another 
is,  as  Lord  Wensleydale  says,  a  branch  of 
the  law  of  principal  and  agent,  but  to  apply 
that  law  and  carry  it  throughout  as  regards 
the  relation  between  the  directors  and 
shareholders  of  a  company  would  lead  to 
innumerable  difficulties.  To  illustrate  my 
meaning,  I  will  take  the  present  case  of  a 
banking  company,  incorporated  under  the 
provisions  of  the  7  &  8  Vict.  The  deed  of 
partnership  is  required  to  contain,  amongst 
other  provisions,  one  for  the  management 
of  the  affairs  of  the  company  by  directors. 
In  other  words,  the  powers  and  authorities 
to  be  exercised  by  the  governing  body  are 
to  be  limited  and  defined  by  the  deed,  and 
it  is  further  required  by  the  act  that  the 
deed  shall  contain  a  provision  for  the  yearly 
communication  of  the  directors'  report  and 
balance-sheet,  and  the  profit  and  loss 
account  to  every  shareholder :  the  object  of 
this  of  course  being  that  each  shareholder 
may  be  made  acquainted  with  the  state  and 
affairs  of  the  bank.  Every  person,  there- 
fore, dealing  with  the  directors,  or  acting 
upon  any  statements  they  may  publish, 
has  notice  by  the  act  of  parliament  that 
they  possess  only  a  restricted  authority, 
the  extent  of  which  by  proper  inquiry  may 
be  ascertained.  He  would  know  with 
respect  to  the  reports  of  the  directors  and 
the  balance-sheets  that  they  were  only  for 
the  information  of  the  shareholders,  and 
that  if  the  directors  publish  them  to  the 
world  they  are  doing  an  act  which  cannot 
be  an  exercise  of  the  powers  conferred  on 
them,  but  that  they  are  thereby  exceeding 
the  limits  of  their  duty.     Supposing  that 


afler  having  deceived  the  shareholders  with 
false  reports,  the  directors  thought  proper, 
either  for  the  more  speedy  communication 
of  them  to  shareholders  at  a  distance,  or  for 
the  purpose  of  attracting  public  attention 
to  the  flourishing  state  of  the  affairs  of 
the  company,  to  circulate  those  statements 
by  means  of  the  newspapers  through  the 
country,  is  it  to  be  said  that  each  and  every 
person  who  is  to  be  attracted  by  the  pub- 
lication, and  tempted  by  it  to  become  a 
shareholder,  may  afterwards  charge  the 
company  with  deceit  practised  upon  him 
individually,  and  repudiate  his  liability  OB 
that  ground  alone  ?  If  the  proposition  eaa 
be  maintained  to  this  extent,  can  yon  stop 
short  of  holding  that  the  directors  are  in 
all  respects  and  to  all  intents  and  pnrpotee 
the  company,  and  that,  whether  they  act 
honestly  or  fraudulently,  within  the  limits 
of  their  duty  or  beyond  it,  it  is  the  com- 
pany acting  throughout?  Can  a  person 
then  who  has  trusted  to  the  reports,  and  has 
bought  shares  in  reliance  npon  their  trntb, 
maintain  an  action  for  damages  for  any  loss 
he  may  sustain  by  his  contract  against 
the  company?— or  if  an  innocent  share- 
holder has  ordered  shares  to  be  sold  by  his 
broker,  and  the  purchaser  was  influenced 
by  the  false  reports  of  the  directors  to  bs- 
come  a  purchaser,  can  he  rescind  the  con- 
tract on  the  ground  of  the  false  represen- 
tations ?  The  Master  of  the  RoUs  answei% 
in  Duranty*3  case  (7),  that  he  cannot;  hvt 
if  the  principle  that  the  statements  of  the 
directors  are  those  of  the  company,  is  to 
govern  this,  then  each  member  of  the  com- 
pany is  party  to  the  false  representaUon,aad 
a  contract  induced  by  it  cannot  be  msiv- 
tained.  If  this  is  the  law,  it  is  in  vain  that 
the  shareholders  should  try  to  bind  the 
hands  of  the  directors  by  carefully  specify- 
ing the  powers  to  be  exercised  in  the 
direction  of  the  company.  The  moment 
they  invest  them  with  the  managing  antho- 
rity,  they  are  at  the  mercy  of  every  act 
they  may  do  in  their  official  character.  I 
cannot  help  thinking  that  the  true  principle 
will  be  found  to  be,  that  in  all  cases,  except 
such  extreme  cases  as  that  of  ^eir«,  where 
the  whole  company  was  considered  to 
have  been  party  to  the  fraud,  if  the  direc- 
tors, in  the  course  of  the  performance  of 


(6)  6  H.L.  Gas.  401. 
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their  daty,  make  any  false  or  firaudulent 
representations  to  the   shareholders,  and 
afterwards  think  proper  to  give  them  un- 
uithorized  circulation  beyond  the  limits 
of  the  company,  a  stranger  who  chances  to 
act  upon  them,  and  suffers  loss  in  conse- 
quence, must  either  submit  or  bear  what 
ik  own  voluntary  acquiescence  in  repre- 
wntations   which    are   not  addressed    to 
him  baa  brought  upon  him  ;  or,  if  he  has 
aay  remedy  at  all,  it  must  be  against  those 
vho,  seeking  to  deceive  the  public  gene- 
lally,  have  entitled  him  to  make  a  case 
igiinst  them  out  of  his  own  individual 
dtteptiona  as  one  of  the   public.      But, 
annming  that  the  representations  of  the 
direetora,  although  beyond  the  scope  of 
tknr authority,  must  in  all  cases  betaken  as 
those  of  the  company,  and  may  be  adopted 
against  them  by  any  person  who  meets 
with  them  in  the  mode  of  publication  that 
the  directora  have  sanctioned,  Mr.  Nicol's 
ene  fidls  short  of  proof  of  this  description, 
aad  contains  nothing  to  shew   that  any 
Rpresentations    were    made  to    him,   or 
aathorised    to  be  made   to  him  by   the 
directors,  by  means  of  any  such  publication. 
It  was  through  Alderman  Kennedy  that 
he  became  acquainted  with  the  report  and 
the  circular,  for  he  says  that  it  was  on  the 
repiesentadons  made  to  him  by  Alderman 
Kennedy   that  he  was   induced   to   take 
shares  in  the  concern,  that  is  to  say,  upon 
the  representations  as  to  the  soundness  and 
prosperity  of  the  concern  in  the  printed 
papers  which  he  handed  to  him.  It  is  pos- 
dble  that  but  for  this  introduction  of  them 
to  his  notice,  he  might  never  have  seen 
^  report  and  the  circular  letter  at  all ; 
and  in  order  to  make  this  communication 
the  act  of  the  directors,  it  is  necessary  for 
Mr.  Nicol  to  prove  that  Alderman  Ken- 
aedy  aeted  with  their  authority  and  their 
hnowledge  and  sanction,  according  to  the 
case  of  Pihmore  v.  Hood,  which  I  men- 
tioned in   the   course   of  the   argument. 
Bat  there  ia  not  the  smallest  proof  of  any 
wthority  given  by  the  directors  to  Alder- 
Btta  Kennedy  to  communicate  this  docu- 
B^t,  either  generally  or  to  Mr.  Nicol  in 
pvticular,  or  any  knowledge  by  them  of 
^y  SQch    communication    having    been 
B^.  Now,  the  case  is,  therefore,  like  that 
<^f  Holt*3  case,  and  nothing  more  than  a 
'^preaentation  by  an  individual  director, 


for  which  he  might  be  responsible,  but 
which  could  not  be  considered  as  an  act 
of  the  company,  upon  which  alone  Mr. 
Nicol  would  be  entitled  to  be  relieved  from 
being  a  contributory  on  the  ground  of 
fraud.  But  even  if  he  established  the 
fraud  against  the  company,  still  he  would 
preclude  himself  from  taking  advantage  of 
it  in  consequence  of  the  stage  at  which  the 
affairs  of  the  company  had  arrived  before 
he  attempted  to  avail  himself  of  it.  If  a 
fraud  was  practised  upon  him,  it  was  at 
his  own  option  to  use  it,  as  Lord  Campbell 
said,  in  the  case  of  The  Deposit  Assurance 
Company  v.  Ayscough,  "It  is  now  well 
settled  that  a  contract  tainted  by  fraud  is 
not  void,  but  only  voidable  at  the  election 
of  the  party  defrauded.'*  But  Mr.  Nicol 
never,  until  the  last  moment,  attempted 
to  repudiate  his  contract:  he  received  a 
dividend  on  his  shares,  which  was  a  benefit 
to  him,  out  of  the  common  fund,  to  the 
prejudice  of  the  other  shareholders,  and 
he  dealt  with  the  shares  so  vested  in  him, 
and  sold  them  in  the  market,  receiving  the 
purchase-money.  The  stoppage  of  the 
bank  happened,  and  found  him  in  this 
position.  The  petition  for  winding  up 
was  presented,  and  still  he  did  nothing, 
relying  upon  what  he  had  done  to  divest 
himself  of  the  shares ;  and  it  was  not  until  he 
was  sought  to  be  made  a  contributory  that 
he  brings  forward  his  great  case  of  fraud, 
which  he  had  permitted  to  lie  dormant  so 
long,  that,  no  doubt,  he  had  precluded 
himself  at  law  from  availing  himself  of 
fraud,  as  appears  from  the  case  of  The 
Deposit  Life  Assurance  Company  v.  AyS' 
couyhf  and  more  clearly  from  Clarke 
V.  Dickson^  where  it  was  held,  that  the 
doctrine  of  repudiation  cannot  prevail 
where  a  man,  by  his  own  act,  has  put  it 
out  of  his  power  to  place  parties  in  the 
same  position  they  were  in  at  the  time 
the  contract  was  made.  Mr.  Nicol  might, 
within  reasonable  time  after  he  had  dis- 
covered the  fraud,  have  filed  his  bill  and 
offered  to  return  the  dividend  and  claimed 
to  avoid  the  contract  ab  initio.  But  I  do 
not  think,  either  at  law  or  in  equity,  a  per- 
son who  has  a  knowledge,  or  means  of 
knowledge,  that  a  fraud  has  been  com- 
mitted, can  be  permitted  to  hold  his  shares 
down  to  the  time  when  the  business  of  the 
company  is  at  an  end,  and  its  affairs  are 
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about  to  be  wound  up  under  tbe  act  of 
parliament,  and  then  for  tbe  first  time 
seek  to  discbarge  himself  upon  this  ground 
from  all  liability  as  a  contributory.  Mr. 
Nicol,  then,  not  being  able  to  avail  himself 
of  any  misrepresentation  to  avoid  the  con- 
tract, or  having  lost  his  opportunity  of 
doing  so  by  delay,  his  liability  must  con- 
tinue, unless  he  has  divested  himself  of  it 
by  some  transfer  of  his  shares  to  some 
other  person;  and  whether  he  has  done 
so  or  not  is  tbe  last  question  to  be  con- 
sidered. Although  it  should  appear  to  the 
Court  that  Mr.  Nicol  has  completely  trans- 
ferred his  shares,  although  he  is  not  to  be 
held  as  a  contributory,  the  previous  con- 
siderations as  to  original  liability  are  not 
altogether  unnecessary,  as  under  certain 
circumstances  specified  in  the  Joint-Stock 
Companies  Banking  Act,  Mr.  Nicol  might 
continue  liable  on  his  shares  for  three 
years  from  the  time  that  he  ceased  to  be  a 
shareholder.  In  considering  the  question 
of  the  transfer,  I  should  not  consider  it 
necessary  to  go  into  the  diflferent  provisions 
of  the  act  of  parliament  to  which  the  atten- 
tion of  the  Court  was  directed,  because  it 
appears  to  be  conveniently  determined 
upon  tbe  requisitions  of  the  deed  of  settle- 
ment alone.  The  clauses  which  regulate 
tbe  transfer  of  shares  are  the  10th  and  11th. 
The  10th  clause  enables  "  every  proprietor 
of  shares  and  every  person  claiming  in  his 
or  her  right  in  any  way  howsoever,  with  the 
consent  of  the  court  of  directors,  to  sell  and 
transfer."  Then  the  11th  clause  requires 
'*  that  the  person  or  persons  proposing  to 
make  any  transfer  of  shares,  or  the  person 
or  persons  to  whom  the  same  was  proposed 
to  be  made,  should,  seven  days  at  the 
least  before  the  making  or  executing  any 
such  transfer,  deliver  to  the  court  of  direc- 
tors, at  the  head  banking-house  aforesaid, 
a  notice  in  writing,  specifying  the  number 
of  shares  proposed  to  be  transferred,  and 
the  name  or  names,  residence  or  rank, 
profession  or  trade  (and  if  representatives, 
their  character  or  title  as  such)  as  well  of 
tbe  person  or  persons  so  proposing  to  trans- 
fer as  of  the  person  or  persons  to  whom 
such  transfer  was  proposed  to  be  made.'* 
It  is  unnecessary  to  consider  the  authori- 
ties which  were  cited,  on  the  provisions 
of  this  description  in  the  deed  of  settle- 
ment of  the  company,  establishing,  first, 


the  distinction  between  what  is  formal  and 
may  be  dispensed  with,  and  what  is  sub- 
stantial and  must  be  complied  with,  because 
there  can  be  no  doubt,  that  if  the  consent 
of  the  directors  to  the  transfer  of  shares  la 
required,  that  is  intended  as  a  protection 
to  the  shareholders  against  the  introduc- 
tion of  improper  persons  into  the  company; 
and,  therefore,  without  such  previous  con- 
sent, no  valid  transfer  can  be  made.  Before 
considering  the  evidence  that  establishes 
this  consent,  it  would  be  necessary  to 
ascertain  whether  there  was  a  proper 
transferee  of  Mr.  Nicol's  shares.  The 
transaction,  by  which  the  company  are 
stated  to  be  the  transferee  of  these  shares 
through  Mr.  Empson,  was  illegal,  and  con- 
trary to  the  provisions  in  the  deed  of  set- 
tlement ;  which  in  this  respect  is  founded 
on  the  7  &  8  Vict  c.  113.  s.  4.  art.  5.  But 
Mr.  Nicol  knew  nothing  of  the  private 
arrangements  between  Mr.  Cameron  and 
Mr.  Empson;  and,  through  his  broker, 
dealt  with  Mr.  Empson  as  the  real  pur- 
chaser, Mr.  Empson  allowed  his  name 
to  be  used  in  these  transactions ;  and  the 
only  consequence  of  the  illegality  of  thera 
would  probably  be  to  make  him  the  respon- 
sible holder  of  the  shares.  As  far  as  that 
was  concerned,  the  transaction  was  com- 
pleted ;  and  it  is  immaterial  that  it  is  not 
noticed  in  Mr.  Nicol's  share-account  as 
the  one  made  in  Mr.  Empson's  name.  He 
had  originally  given  his  consent  to  his 
name  being  used  in  the  purchase  of  shares 
for  the  company.  He  had  recognised 
the  transaction  by  transferring  the  shares 
which  had  been  so  purchased.  He  had 
never  withdrawn  the  consent  originally 
given ;  and  under  these  circumstances,  it 
was  quite  unnecessary  for  him  to  give 
express  sanction  to  this  particular  trans- 
action, in  order  to  render  it  complete  as  a 
purchase  by  him.  Mr.  Nicol,  therefore, 
had  transferred  to  Mr.  Empson,  and  he 
had  accepted  the  transfer;  and  to  render 
it  effectual  it  was  only  necessary  that  the 
consent  of  the  directors  should  be  given. 
No  formal  consent  is  prescribed  by  the 
deed ;  and  therefore  anything  from  which 
it  may  be  inferred  that  consent  must 
have  been  given  will  be  sufiScient.  The 
arrangement  for  the  purchase  of  shares 
in  Empson's  name  was  made  by  Cameron, 
who  was    the    general  manager  of   the 
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company, 'and  conducted  all  its  business 
aad    afTaiTS    under    the    superintendence 
ind  controul  of  the  directors.      By  the 
18tb  clause  of  the  deed  of  settlement,  the 
entire,  sole  and  exclusive  controul,  manage- 
ment and  disposal   of  the  funds  of  the 
company  are  vested  in  the  directors.     No 
agreement  for  the  purchase  of  shares  in 
tie  company  could  have  been  entered  into 
OB  their  behalf  by  Mr.  Cameron  without 
their  sanction  or  knowledge.     No  portion 
of  the  funds,  for   the  purpose  of  being 
a{iplied  to  shares,  could  be  obtained  with- 
out their  authority,  for  they  possessed  the 
exdasive   controul   and   disposal   of    the 
foods;  and  it  seems  impossible  to  come 
to  any  other  conclusion  than    that  they 
were  consenting  parties  to  that  transaction, 
md  not  only  consented  to  it,  for  without 
tlieir  having  authorized  the  application  of 
tliefund  it  could  not  be  carried  into  effect; 
md  if  further  evidence  of  their  consent  were 
vinting,  I  think  it  would  be  found  in  their 
i^eeeipt  of  the  dividend,  which  was  paid 
after  the  transfer  of  \he  shares  by  Mr. 
Nicol,  the  dividend  warrant  for  which  was 
niade  out  in  the  name  of  Cameron,  and 
Use  amount  carried  to  the  credit  of  the 
interest  account  in  the  books  of  the  com- 
pany, which  so  became  part  of  the  funds 
&t  the  disposal  of  the  directors.     I  enter- 
"^sin  no  doubt  that   these  circumstances 
siipply  ample  evidence    of  the  requisite 
^^cn8ent  of  the  directors,  and  that  the  trans- 
of  Mr.    Nicol's   shares,  being  in  all 
rther  respects  complete,  he  had  ceased  to 
a  shareholder  at  the  time  of  the  stoppage 
of  the  bank ;  and  upon  these  grounds  alone, 
I  am  of  opinion  that  his  name  ought  not 
"^o  be  placed  on  the  list  of  contributories, 
^xd  that  the  appeal  ought  to  be  dismissed. 
Lord  Justice  Knight  Bruce.  —  Had 
"^t,  in  my  opinion,  been  necessary,  in  order 
U)  amve  at  the  conclusion  reached  by  the 
leaned  Vice  Chancellor,  to  take  the  ground 
^en  by  that  able  Judge,  I  should  at  least 
^ove  hesitated   before   doing   so.      With 
Werence  to  him,  I  acknowledge  myself 
not  persuaded,  not  satisfied  with  it's  stabi- 
%.    I  agree,    however,   with  the   Lord 
Chancellor  in  thinking  that  his  Honour's 
®^er should  be  affirmed,  for  another  reason, 
J^niely,  on  the  ground  of  the  consent  of 
^r.  Bmpson  and  the  court  of  directors  to 
^«  transfer  made  by  Mr.  Nicol  to  Mr. 


Empson.  The  evidence  satisfies  me  that 
before  the  stoppage  of  the  company  Mr. 
Empson  sanctioned  and  acceded  to  the 
use  of  his  name  in  the  transaction,  and 
became  accordingly  the  purchaser  and 
owner  of  the  shares  in  question,  the  direc- 
tors, as  directors,  having  also  before  the 
stoppage,  as  the  evidence  convinces  me, 
consented  to  the  sale  and  purchase.  It  is 
not  material  for  any  present  purpose  whe- 
ther it  was  with  an  improper  view  or  an 
illegal  object,  that  the  purchase  was  made 
by  Mr.  Empson,  or  in  his  name,  or  was  on 
the  part  of  the  directors,  or  any  of  their 
officers,  consented  to,  for  neither  Mr. 
Nicol  nor  his  broker  appears  to  have  been 
aware,  or  to  have  had  notice  of  any  such 
improper  view  or  illegal  object.  I  think 
that  the  order  under  appeal  cannot  be 
disturbed. 

Lord  Justice  Turner.— There  are  two 
questions  in  this  case  :  the  first,  whether 
the  respondent,  Mr.  Nicol,  was  bound  by 
his  purchase  of  the  shares  in  the  bank ; 
and,  secondly,  whether,  if  he  was  bound 
by  his  purchase  of  the  shares,  he  was  dis- 
charged by  tlie  sale  of  them.  The  deci- 
sion of  either  of  these  points  in  favour  of 
the  respondent  would  dispose  of  the  case  ; 
but  both  the  questions  were  fully  argued 
at  the  bar,  and  are  of  so  much  general 
importance,  that  I  think  it  better  to  state 
my  opinion  upon  both  questions. 

As  to  the  first  question,  the  respondent's 
argument,  that  he  was  not  bound  by  his 
purchase  of  these  shares,  rested  on  this 
ground  :  that  he  was  induced  to  purchase 
them  by  false  and  fraudulent  representa- 
tions affecting  their  value,  made  to  him  by 
or  on  the  part  of  the  directors  of  the  com- 
pany. The  directors,  it  was  said,  were 
the  agents  of  the  shareholders  for  the 
issuing  of  these  shares ;  and  it  was  in- 
sisted, therefore,  that  the  shareholders  must 
take  the  consequence  of  these  misrepre- 
sentations. On  the  other  hand,  it  was 
contended,  on  the  part  of  the  appellant, 
the  official  manager,  that  the  shareholders 
of  the  company  cannot  be  affected  by  any 
false  or  fraudulent  misrepresentations  of 
its  directors.  The  shareholders,  it  was 
said,  gave  no  authority  to  the  directors  to 
make  false  or  fraudulent  representations. 
They  are  themselves  the  victims  of  the 
fraud  of  the  directors.    This  argument,  on 
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the  part  of  the  appellant,  seems  to  me  to 
be  based  on  a  false  view  of  the  question. 
Directors  of  a  company  are  not,  it  must 
be  admitted,  directly  authorized  by  the 
shareholders  to  make  false  or  fraudulent 
representations,  but  they  are  authorized 
by  the  shareholders  to  manage  their 
affairs;  and  the  true  question  is  not  the 
broad  question  which  the  argument  on  the 
part  of  the  appellant  has  assumed,  but 
the  more  limited  question  whether,  if  the 
directors  of  the  company,  in  the  course  of 
managing  its  affairs,  make  false  and  frau- 
dulent representations,  whereby  persons 
are  injured,  the  shareholders  in  the  com- 
pany are,  or  are  not,  responsible  for  the 
injury.  In  this  particular  case,  the  case 
of  contribution,  the  question  may  be  stated 
in  more  narrow  terms,  whether  the  share- 
holders of  the  company  can  maintain  a 
claim  for  contribution  against  persons  who 
had  been  drawn  in  by  the  false  and  frau- 
dulent representations  of  their  directors. 
Looking  at  this  question  upon  the  general 
principle,  there  can,  I  think,  be  little,  if 
any,  doubt.  It  cannot  be  denied  that 
persons  must  be  responsible  for  and  can 
take  no  benefit  under  false  and  fraudulent 
representations  made  by  themselves.  Are 
they,  then,  to  be  responsible  for  and  take 
benefit  under  the  same  false  and  fraudu- 
lent representations,  if  made  by  those  to 
whom  they  have  intrusted  the  conduct  and 
management  of  their  affairs  ?  On  general 
principle,  I  think  they  must  be  equally 
responsible  in  the  one  case  as  in  the  other. 
The  law  of  this  country  does  not,  as  I 
conceive,  give  any  countenance  to  the 
doctrine  contended  for  by  the  appellant. 
That  doctrine  is  met,  as  it  seems  to  me, 
by  the  rule,  which  is  general,  qui  facit 
per  alium  faeit  per  ae.  It  is  at  variance 
with  what  was  said  in  the  House  of 
Lords,  in  the  case  of  Ranger  v.  the 
Great  Western  Railway  Company,  and  it  is 
besides  well  known  in  equity,  and  I  take 
it  in  law  also,  that  even  an  innocent  party 
cannot  derive  benefit  from  the  frauds  of 
others.  I  am  not  disposed,  therefore,  to 
withhold  my  assent  from  the  limited  pro- 
position, that,  generally  speaking,  share- 
holders of  a  company  are  responsible  for 
and  are  not  entitled  to  derive  benefit  from 
false  and  fraudulent  representations  made 
by  their  directors-— a  proposition  which  I 


consider  to  be  fully  borne  out  by  what  was 
said,  in  the  House  of  Lords,  in  Bumes  v. 
Pennell,  and  in  The  National  Exchange 
Company  v.  Drew*  I  adopt  this  proposi- 
tion, however,  only  as  a  general  rule,  the 
application  or  non-application  of  which  to 
any  particular  case  must  depend  on  the 
circumstances  of  that  case.  Adopting, 
then,  this  limited  proposition,  it  is  to  be 
considered  whether  this  case  falls  within 
the  proposition.  It  appears  that,  in  De- 
cember 1854,  the  directors  of  the  company 
issued  a  report  to  the  shareholders,  con- 
taining false  and  fraudulent  representations 
as  to  the  state  and  prospects  of  the  bank ; 
and  that  shortly  before  the  respondent  pur- 
chased his  shares— which  are  new  shares, 
issued  by  the  company  under  the  powers 
of  a  supplemental  charter  obtained  for  the 
purpose — which  the  respondent  purchased 
direct  from  the  company,  the  directors 
also,  with  a  view  to  the  issue  of  those  new 
shares,  put  forth  a  circular  letter  contain- 
ing similar  false  and  fraudulent  repre- 
sentations.  But  these  documents  were 
produced  to  the  respondent  by  Mr.  Alder- 
man Kennedy,  one  of  the  directors  of  the 
company,  and  it  was  on  the  statements 
found  in  the  documents,  confirmed  by  the 
assurance  given,  that  the  respondent  pur- 
chased his  shares.  It  is  not  disputed  that 
the  statements  contained  in  these  docu- 
ments were  false  and  fraudulent.  But 
much  was  said  at  the  bar  upon  the  ques- 
tion whether  the  respondent  in  making 
the  purchase  acted  upon  the  faith  of  those 
statements  ;  the  appellant  contended  that 
the  respondent  purchased  mainly,  if  not 
wholly,  upon  the  faith  of  Alderman  Ken- 
nedy's statement.  These  documents  were 
undoubtedly  produced  to  the  respondent 
with  a  view  to  his  becoming  a  purchaser 
of  the  shares  ;  and  where  false  representa- 
tions are  made  for  the  purpose  of  inducing 
a  purchase,  it  is,  in  my  opinion,  incum- 
bent on  those  who  claim  the  benefit  of  the 
purchase  to  prove  to  demonstration  that 
those  representations  were  acted  upon.  It 
is  not,  in  my  judgment,  sufficient  for  them 
to  prove  that  there  were  other  representa- 
tions by  which  the  purchase  may  have 
been  induced.  I  attach  no  weight,  there- 
fore, to  this  objection  on  the  part  of  the 
appellant ;  and  if  the  case  rested  on  this 
point,  I  should  not  hesitate,  so  far  as  my 
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Toice  is  concerned  I  in  deciding  in  favour  of 
the  respondent.  But  the  case  cannot  be 
disposed  of  on  this  ground.  It  is  necessary 
to  consider  what  was  the  origin  and  pur- 
pose of  these  false  representations,  through 
vhom  and  under  what  circumstances  they 
were  made  to  the  respondent,  and  what  is 
the  effect  of  the  time  which  has  elapsed, 
and  the  acts  which  have  been  done,  since 
the  respondent  completed  his  purchase. 
The  report  of  December  1854  was  no  more 
than  the  ordinary  report  of  the  directors  of 
a  company  made  to  shareholders  at  or 
preparatory  to  the  general  meeting,  with 
a  Yiew  to  a  dividend  being  declared.  It 
had  no  connexion  with  the  sale  or  purchase 
of  shares,  and  certainly  it  had  no  imme- 
diate connexion  with  the  purchase  made 
by  the  respondent.  The  statement  con- 
tained in  it  might,  indeed,  affect  the  value 
of  the  shares,  but  it  was  not  the  object  or 
purpose  of  the  document  so  to  affect  it 
Any  increase  in  the  price  of  shares  conse- 
quent upon  the  statement  contained  in 
this  document  would  be  an  indirect  and 
not  a  necessary  result.  The  circular,  in- 
deed, is  more  immediately  connected  with 
the  sale  of  the  shares,  but  it  is  addressed 
to  the  shareholders  and  customers  of  the 
bank,  a  class  within  which  the  respondent 
did  not  fall.  As  to  both  these  documents, 
ss  far  as  they  reach  beyond  the  persons  to 
whom  they  were  addressed,  they  could  not, 
I  think,  be  considered  otherwise  than  as  in 
the  nature  of  advertisements  issued  by  the 
directors.  Independent  of  any  special 
eircumstaaces,  they  would  reach  the  pur- 
chasers only  as  part  of  the  public,  and 
would  not  be  considered  as  entering  into  a 
contract  for  the  purchase  or  sale  of  shares. 
It  is  said,  however,  in  this  case,  that  they, 
ia  fact,  entered  into  the  respondent's  con- 
tract, for  they  were  produced  on  the  occa- 
sion of  and  in  reference  to  the  purchase  of 
his  shares.  But  by  whom  were  they  pro- 
duced? Not  by  the  directors,  or  in  pur- 
suance of  any  resolution,  but  by  Alderman 
Kennedy,  one  of  the  directors  only ;  and 
however  much  the  shareholders  are  to  be 
bound  by  the  representations  of  their 
directors,  they  surely  cannot  be  responsible 
for  the  acts  of  one  another.  Whatever 
authority  is  given  by  the  shareholders  to 
their  directors  is  given  to  them  as  a  body, 
not  to  each  of  them ;    and  undoubtedly 


Mr.  Alderman  Kennedy's  acts,  his  repre- 
sentations, could  not,  in  my  opinion,  bind 
the  shareholders;  and  to  hold  the  share- 
holders bound  would  be,  in  truth,  to  hold 
that  if  a  body  of  directors  prepare  a  docu- 
ment for  one  purpose,  and  one  of  them 
takes  it  and  applies  it  to  a  different  pur- 
pose, shareholders  are  liable  for  the  con- 
sequences of  its  having  been  so  applied. 
I  am  not  prepared  to  go  that  length. 
Looking  at  this  case,  therefore,  simply 
with  reference  to  the  representations  made 
to  the  respondent,  I  think  that  the  argu- 
ment on  this  part  of  the  first  question 
cannot  be  maintained. 

There  remains  on  this  part  of  the  case 
a  consideration  of  very  great  importance 
•—the  lapse  of  time,  and  what  has  been 
done  by  the  respondent  since  his  purchase 
of  these  shares.  The  respondent  purchas- 
ed shares  in  March  1855,  he  received  a 
dividend  upon  them,  and  he  made  no  com- 
plaint of  having  been  defrauded  until  the 
company  stopped  payment,  in  September 
1856.  It  cannot  be  denied  that  if  the 
respondent  thus  acquiesced  in  and  acted 
upon  the  purchase  with  a  knowledge  of 
the  fraud  practised  upon  him,  he  could 
have  had  no  claim  to  relief.  But  it  was 
said  that  he  had  no  such  knowledge;  these 
frauds  were  not  discovered  until  the  failure 
of  the  bank.  But  there  are  auditors  of  this 
company  appointed  by  the  shareholders ; 
these  auditors  were,  within  the  scope 
of  their  duties,  at  least  as  much  the  agents 
of  the  shareholders  as  the  directors  were, 
and  the  false  and  fraudulent  representations 
were  discoverable  by  them.  It  cannot 
therefore,  I  think,  be  stated  that  the  re- 
spondent was  without  the  means  of  know- 
ledge ;  and  I  think  in  a  case  of  this  de- 
scription, the  respondent,  if  he  had  the 
means  of  knowledge,  can  be  in  no  better 
position  than  he  would  have  been  if  he  had 
had  actual  knowledge.  Supposing,  how- 
ever, the  respondent  had  not  even  the 
means  of  knowledge,  by  whose  authority 
was  he  precluded  from  these  means  ? 
Simply  by  his  own  act  in  having  executed 
a  deed  which  precluded  him  from  these 
means  and  placed  him  at  the  mercy  of  the 
directors ;  and  I  am  not  prepared  to  say 
that  persons  who  think  proper  to  execute 
deeds  by  which  they  preclude  themselves 
from  obtaining  information,  can,  as  against 
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third  parties,  equally  innocent  with  them- 
selves, set  up  the  want  of  information 
which  they  have  precluded  themselves  from 
obtaining.  Some  argument  in  support  of 
the  respondent's  case  was  attempted  to  be 
drawn  from  the  definition  of  "contribu- 
tories"  in  the  Winding-up  Acts  and  the 
respondent's  assumed  liability  to  creditors ; 
but  I  think  the  definition  referred  to  does 
not  affect  the  case.  But  the  respondent, 
although  he  may  be  liable  to  creditors,  and 
perhaps  he  may  be  liable  to  them  under 
the  Banking  Acts  for  the  limited  period 
before  he  parted  with  his  shares,  is  not 
therefore  a  contributory.  Upon  the  whole, 
for  the  reasons  I  have  stated,  I  am  of 
opinion  that  the  respondent's  argument  on 
the  first  point  fails,  and  that  he  is  bound 
by  the  purchase  of  these  shares. 

The  question  then  arises,  whether  he 
was  discharged  by  the  sale.  As  to  this 
point,  it  is  first  to  be  observed  that  no 
want  of  bona  fides  is  in  any  way  attributed 
to  the  respondent.  He  sold  these  shares 
in  open  market,  and  executed  transfers  of 
them  to  Empson,  whom  he  fully  believed 
to  be  a  bond  fide  purchaser.  But  it  is  said, 
on  the  part  of  the  appellant,  that  Empson 
knew  nothing  of  the  purchase  or  of  the 
transfer,  and  that  the  formalities  required 
by  the  deed  were  not  duly  observed  ;  and 
on  these  grounds  it  is  insisted  that  the 
respondent  remains  liable  in  respect  of  the 
shares. 

Now,  as  to  the  first  of  these  points,  I 
take  it  to  be  perfectly  true  that  Empson 
did  not  personally  know  of  the  purchase 
of  these  particular  shares;  but  upon  the 
evidence  before  us,  I  feel  bound  to  con- 
clude that  he  had  authorized  Cameron, 
the  manager  of  the  bank,  to  use  his  name 
for  the  purchase  of  shares,  and  that  his 
name  was  used  for  the  purchases  in  per- 
suance  of  that  authority.  The  evidence 
seems  to  me  to  establish  that  Empson  knew 
that  shares  were  from  time  to  time  pur- 
chased in  his  name  without  his  previous 
knowledge,  and  that  he  accepted  transfers 
of  shares  so  purchased  whenever  he  was 
asked  so  to  do.  He  tells  us  in  terms  that 
the  relation  in  which  he  stood  to  the  bank, 
that  of  conducting  their  common-law  busi- 
ness, obliged  him  to  do  so  ;  and  if  upon 
these  facts  we  are  not  justified  in  conclud- 
ing, as  between  him  and  third  persons  who 


were  unacquainted  with  the  real  state  of 
the  case,  that  he  authorized  his  name  to 
be  used  for  the  purchase  of  shares,  I  know 
not  what  amount  of  evidence  would  justify 
us  in  drawing  that  conclusion.  This  second 
point  of  the  case,  therefore,  must,  in  my 
opinion,  depend  upon  whether  there  was 
such  a  non-obseVvance  of  the  provisions 
of  the  7  &  8  Vict.  c.  113.  and  of  the  com- 
pany's deed  as  would  vitiate  the  transfer. 
Several  of  the  sections  of  the  act  were 
referred  to  in  support  of  the  appellant's 
argument  on  this  point,  but  the  provisions 
of  the  act  seemed  to  me  to  favour  the  re- 
spondent's more  than  the  appellant's  case. 
By  the  21st  section  the  persons  who  are 
made  liable  are  those  whose  names  appear 
in  the  last  delivered  memorial.  Mr.  Nicol's 
name  was  not  in  that  memorial.  By  the 
2drd  section  shareholders  may  transfer; 
transfers  are  to  be  delivered  to  the  secre- 
tary ;  the  secretary  is  to  enter  them  in  the 
register  of  transfers  and  to  indorse  them 
on  the  deeds  of  transfer:  and  it  was  argued^ 
for  the  appellant,  that  the  transfers  could 
not  be  completed  until  the  indorsement 
was  made.  But  the  statute  does  not  say 
so  ;  on  the  contrary,  the  latter  part  of  this 
very  section,  the  2drd,  represents  the  rights 
of  the  purchaser  as  commencing  from  the 
time  of  the  delivery  of  the  transfer  to  the 
secretary,  and  not  from  the  time  of  the  in- 
dorsement itself.  These  provisions,  there- 
fore, as  to  the  entries  of  transfers  and  the 
indorsements  upon  them,  seem  to  me  to 
point  rather  to  purchasers  than  to  vendors, 
and  I  am  much  disposed  to  think  that  they 
were  intended  simply  for  the  purpose  of 
securing  the  purchasers  as  against  com- 
panies in  the  acknowledgment  of  their 
titles.  At  all  events,  I  think  they  are  of 
no  weight  against  the  respondent  under 
the  circumstances  of  this  case.  The  appel- 
lant's argument  on  this  point  was  attempted 
to  be  fortified  by  a  reference  to  the  prac- 
tice which  appears  to  prevail  upon  the 
Stock  Exchange  upon  the  sale  of  shares* 
to  require  in  doubtful  cases  undertakings 
from  the  purchasers  to  register ;  but  this 
fact  proves  no  more  than  the  prudence  of 
such  registration :  it  does  not  shew  it  to 
be  necessary — besides  the  practice  of  the 
Stock  Exchange  cannot  govern  law. 

A  further  argument  was  founded  on  the 
act  of  parliament,  by  the  4th  section  of 
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wlu'eh  the  company  were  prevented  from 
becoming  purchasers  of  shares  ;  but  how- 
ever much  this  argument  might  have  availed 
tlie  company  as  against  Empson,  it  can- 
not, I  think,  avail  them  as  against  the 
Ripondent,  for  he  dealt  with  Empson 
vidiout  any  knowledge  whatever  that  the 
company  had  any  concern  in  the  trans- 
action. 

Turning,  then,  from  the  act  of  parlia- 
ttcnt  to   the   company's   deed,  the   10th 
dinse  of  the  deed  was  relied  upon  on  the 
pirt  of  the  appellant  as  requiring  the  con- 
iCDt  of  the  court  of  directors  to  the  transfer 
of  shares ;  and  it  was  insisted  that  there 
was  no  such  consent.     Neither  this  clause 
B(ff  any  provision  of  the  deed  requires  or 
points  out  any  particular  form  of  consent. 
The  clause,  indeed,  contains  the  same  pro- 
Tinon  as  to  the  delivery  of  the  transfer  to 
the  secretary,  and  the  entry  of  it  by  him, 
a&d  the  indorsement  of  the  deed  of  transfer, 
as  I  have  also  adverted  to  as  having  been 
contained  in  the  act  of  parliament ;  and  it 
provides  that  the  deed  so  indorsed  shall 
be  sufficient  evidence  of  the  consent  of  the 
direetors.      But  it  does  not  provide  that 
BO  other  evidence  of  such  consent  shall  be 
mfficient.     Nor  could  it  be  the  intention 
of  the  legislature  so  to  provide,  for  there 
might  obviously  be   cases   in  which  the 
specified  evidence   of  consent  could   not 
be  produced.     The  deed,  therefore,  leaves 
open  the  proof  of  consent,  and  the  question 
we  have  to  consider  is,  whether  in  this 
csie  there  is  sufficient  proof.  The  transfers 
fd  these  shares  to  the  bank  were  sent  to 
tbe  bank ;  they  were  filled  up  there  in  the 
lame  of  Empson ;  they  were  returned  to 
the  respondent  so  filled  up  after  his  execu- 
tion of  them  ;  they  were  again  returned  to 
the  bank  and  remained  there  ;  the  pur- 
dttae-rooney  for  them  was  paid  from  the 
monies  of  the  bank ;  Empson  was  debited 
in  the  books  of  the   company   with   the 
money  so   paid,  and   was  credited,  as  1 
^k,  with  these   shares;    dividends    ac- 
crued upon  the  shares  after  the  transfers, 
aadthe  bank  received  the  dividends.  What- 
^er  might  have  been  the  efiect  of  any  of 
^bese  acts  separately  considered,  1  think 
^t  collectively  they  constitute  a  body  of 
^ence  which    renders    the   conclusion 
iiKsittible,  that  there  was  consent  on  the 
P^  of  the  directors  to  the  transfer  of  these 
Haw  Sejujm,  XXVIII.— Ohamo. 


shares.  It  was  said  that  there  is  no  minute 
of  the  court  of  directors  consenting  to  the 
transfer,  but  the  deed  requires  no  such 
minute.  Suppose  this  had  been  the  case 
of  a  private  banker,  with  whose  consent 
the  sale  was  to  be  made,  and  his  books  had 
contained  the  same  series  of  entries  as  the 
books  of  this  company  contain,  could  it 
for  one  moment  be  doubted  that  he  must 
be  held  to  have  consented  to  the  sale  ?  In 
such  a  case  no  statement  on  his  part  short 
of  the  most  clear  proof  that  his  consent 
could  not  possibly  have  been  given  could, 
I  think,  countervail  such  evidence.  In 
this  case  I  think  there  is  not  any  proof  that 
could  warrant  us  in  holding  that  consent 
was  not  given ;  and  on  this  question  of 
proof  of  consent  I  cannot  see  that  the 
directors  of  the  company,  having  the  ma- 
nagement of  its  affairs,  can  stand  in  any 
different  position  from  that  of  a  private 
bank.  The  observations  which  I  have 
already  made  upon  the  acts  of  parliament 
render  it  unnecessary  to  revert  to  the 
arguments  on  the  remaining  part  of  this 
10th  clause  of  the  deed,  as  to  the  registra- 
tion of  the  transfer  and  the  indorsement  by 
the  company.  But  it  is  said  that  by  the 
11th  clause  of  the  deed  seven  days'  notice 
in  writing  ought  to  have  been  given  to  the 
directors  of  the  proposed  transfer,  and  that 
no  such  notice  was  given  ;  and  it  is  sought 
to  invalidate  the  transfer  on  that  ground. 
The  object  of  this  clause  is  merely  to  enable 
the  directors  to  form  a  judgment  on  the 
question,  whether  the  transfer  ought  to  be 
allowed,  and  if  they  have  formed  a  judg- 
ment upon  that  question,  as  I  think  they 
must  be  taken  to  have  done,  I  do  not 
think  that  the  transfers  can  be  invalidated 
on  the  ground  that  particular  provisions 
that  were  made  to  enable  them  to  form  that 
judgment  were  not  resorted  to.  It  cannot, 
I  think,  be  said  that  if  an  eligible  transfer 
were  proposed  the  directors  could  not  allow 
it  without  seven  days*  notice,  and  if  they 
had  dispensed  with  the  notice  in  one  case 
tliey  could  in  others,  and  the  provision 
must  be  one  of  form  merely.  The  cases 
referred  to  on  this  point  do  not,  I  think, 
govern  it.  There  is  another  point  upon 
this  part  of  the  case  which  was  not  much, 
if  at  all,  adverted  to  in  the  argument, 
which  would  seem  to  me  to  be  deserving 
of  some  consideration.     It  would  appear 
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from  the  evidence  of  Mr.  Empson  that 
attempts  were  made  to  put  him  upon  the 
list  of  contributories  with  respect  to  these 
shares,  and  that  a  compromise  has  been 
effected  with  him.  I  am  by  no  means 
satisfied  that,  as  between  him  and  the  re- 
spondent, he  would  not  in  any  event  be 
primarily  liable  ;  and  I  very  much  doubt 
whether,  if  this  be  the  case,  and  the  appel- 
lant has  released  Empson,  he  can  be  en- 
titled to  prosecute  his  claim  upon  the 
respondent.  Upon  the  whole,  although 
dissenting  from  the  terms,  I  agree  in  the 
result,  and  I  am  of  opinion,  therefore,  that 
this  appeal  must  be  dismissed. 

Appeal  dismissed,  with  costs,  to 
be  paid  out  of  the  estate* 

Mr.  Giffard,  for  the  creditors'  repre- 
sentative, applied  for  his  costs,  he  having 
been  served  with  notice  of  the  appeal ;  and 

The  Lord  Chancellor  allowed  them,  to 
be  paid  out  of  the  estate. 
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Mortgage  —  Receiver  —  Attornment  — 
Bankruptcy  —  Subsequent  Distress — Es" 
toppeL 

A  receiver  of  an  estate  was  appointed,  in 
compliance  with  an  agreement  made  between 
a  mortgagor  and  mortgagee.  They  both 
joined  in  the  appointment,  and  gave  him 
power  of  distress  and  entry,  and  the  mort" 
gagor  attorned  as  tenant  from  year  to  year 
to  the  receiver,  at  a  rent  of  3,500/.  The 
deed  recited  all  the  facts  relating  to  the 
mortgage,  and  provided  that  nothing  in  the 
deed  should  abridge  the  rights  of  the  mort- 
gagee. The  mortgagor  afterwards  became 
bankrupt,  and  the  receiver  distrained  for 
3,500/.  Upon  this  being  claimed  by  the 
mortgagee,  by  a  party  under  a  bill  of  sale, 
and  by  the  assignees  of  the  mortgagor,"^ 
Held,  that  the  powers  of  distress  and 
entry  were  determined  by  the  bankruptcy 
of  the  mortgagor,  and  that  the  distress  was 
invalid,  inasmuch  as  it  was  executed  against 
the  goods  of  the  mortgagor  after  they  had 
vested  in  the  assignees. 

If  a  co-defendant  has  an  interest  in  the 


property  claimed  by  the  plainUf,  uptm 
which  he  intends  to  rely,  he  must,  upon  the 
pleadings,  bring  his  case  before  the  Court, 
If  he  merely  disclaims,  the  Court  will  dedds 
the  case  between  the  litigating  parties,  and 
leave  the  co-defendant  to  such  other  remedy 
as  he  may  have. 

Col.  Waugh,  on  the  14th  of  October 
1853,  purchased  Branksea  Island,  situate 
in  the  harbour  of  Poole,  in  the  county  of 
Dorset,  with  its  castle,  lands  and  heiedita- 
ments,  containing  in  the  whole  about  700 
acres.  On  the  following  day  he  recon- 
veyed  the  greater  part  of  the  estate  to  Sir 
Frederick  George  John  Foster,  the  vendor, 
and  his  heirs,  by  way  of  mortgage  to  tecnio 
a  sum  of  10,000/.  and  interest.  On  the 
20th  of  October  1853  Col.  Waugh  egftia 
mortgaged  the  same  estate  to  Messrs. 
Hussey,  Kane  &  Pemberton,  to  secure  a 
further  sum  of  10,000/.;  and  on  the  16th 
of  March  1855  he  again  mortgaged  the 
estate  to  John  Jolly,  the  plaintiff,  to  secure 
a  further  sum  of  5,000/. 

On  the  18th  of  April  1855  Sir  ¥.  Q,  J. 
Foster,  upon  payment  of  what  was  due  to 
him,  transferred  his  mortgage,  and  at  the 
same  time  conveyed  the  estate  to  John 
Jolly  and  his  heirs,  to  secure  the  10,0001. 
and  interest. 

On  the  12th  of  October  1855  Mesaie. 
Hussey,  Kane  &  Pemberton  transferred 
their  mortgage  to  John  Jolly,  who  paid 
them  10,100/.  for  principal  and  interest. 
and  at  the  same  time  lent  to  Col.  Waugh 
a  further  sum  of  4,900/.  This  increased 
his  mortgage  upon  the  estate  to  80,000l* 

By  another  indenture,  of  the  12th  of 
October  1855,  and  made  between  William 
Petrie  Waugh  of  the  first  part,  John  Jolly  of 
the  second  part,  Weston  Aplin  of  the  third 
part,  and  William  Cary  Faulkner  and  Oeoige 
Bonner  of  the  fourth  part,  after  reciting 
the  indenture  of  the  18th  of  April  1855 
and  the  deed  of  even  date,  and  that  it  had 
been  agreed  that,  for  securing  the  regujar 
and  punctual  payment  of  the  interest  of 
the  sum  of  30,000/.,  and  also  for  providing 
a  fund  for  better  securing  the  gradual  re* 
payment  of  the  principal  sum,  Weatoa 
Aplin  should  he  appointed  receiver  of  the 
rents  and  profits  of  the  hereditaments  and 
premises  comprised  in  the  mortgage  seeu- 
rities ;  and  reciting  that  the  hereditaments 
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and  premiset  were  at  present  in  the  pos- 
•naon  and  occupation  of  W.  P.  Wangh, 
•ad  that  it  had  heen  agreed  that  he  should 
attorn  tenant  in   respect  of  the  same  to 
Weston  Aplin,  at  one  entire  yearly  rent 
of  S,500i.,  part  of  which,  (that  is  to  say) 
l,500i.»  was  intended  to  be  for  securing 
die  punctual  payment  of  the  interest  on 
the  mortgage  debt,  and  2,000/.,  the  re* 
naining  part  thereof,  was  intended  to  be 
applied  in  forming  a  fund  for  the  ultimate 
dkeharge  of  the  30,000/. :  it  was  witnessed, 
dtat  W.  P.  Waugh  and  J.  Jolly  did  each  of 
them  constitute  and  appoint  W.  Aplin  to 
he  the  receiver,  agent  and  attorney  of  them 
aad  each  of  them,  and  in  the  names  or  name 
of  them,  or  either  of  them,  or  otherwise,  to 
a^for,  demand  and  receive  of  and  from  all 
the  present  and  future  tenants  and  occu- 
pers  of  the  castle,  lands  and  hereditaments 
awndoned  in  the  schedules  to  that  inden- 
tBie,all  the  yearly  and  other  rents,  royaU 
ties,  issues  and  profits  then  due  and  there- 
after to  become  due  from  them  respectively, 
aad  in  de&ult  of  payment  to  use  and  ex- 
eicise  all  such  remedies,  by  entry,  distress 
or  otherwise,  and  generally  to  do  and  per- 
form all  such  other  acts  as  should  be  re- 
quisite or  expedient  for  the  receiving  and 
recovering  of  the  rents,  royalties,  issues 
and  profiU:    and  W.  P.  Waugh  and  J. 
Jolly  respectively  did  thereby  direct  and 
require  the  sevei^  tenants  and  occupiers 
to  pay  unto  W.  Aplin  all  the  rents,  royal- 
ties and  reservations  due  and  to  become 
dBefix>m  them  respectively  for  the  premises, 
or  any  part  thereof  respectively,  for  which 
they  declared  that  the  receipts  of  W.  Aplin 
■hould  be  effectual  discharges.  And  it  was 
thereby  declared   that  the    rents,   issues 
•sd  profits  should  be  applied  by  W.  Ap- 
Kn  ss  thereinafter  expressed.     And  it  was 
Anther  witnessed,  that  for  the  conside- 
ntion  aforesaid,  he,  W.  P.  Waugh,  did 
thereby  attorn  and  become  tenant  from 
yttt  to  year  to  W.  Aplin  in  respect  of  such 
pvta  of  the  estate  and  hereditaments  as 
wtre  then   occupied   by  W.   P.  Waugh, 
*t  the  yearly  rent  of  8,500/.  clear  of  all  de- 
ductions, by  half-yearly  payments  at  the 
tiiaea  therein  mentioned.     The  indenture 
^'^enrards  contained  a  proviso,  that  if  W. 
P.Waogh  should  make  default  in  payment 
ff  the  principal  sum  of  30,000/.,  or  the 
'^tereat  thereof^  at  the  days  and  in  manner 


mentioned  and  appointed  for  payment 
thereof  in  the  indenture  of  even  date,  then 
and  at  any  time  thereafter  it  should  be  law- 
ful for  J.  Jolly,  his  heirs  and  assigns,  upon 
giving  fourteen  days'  notice,  to  enter  upon 
the  premises  whereof  W.  P.  Waugh  had 
attorned  tenant  as  aforesaid,  and  that 
thereupon  the  tenancy  created  thereby 
should  absolutely  determine.  And  it  was 
thereby  declared,  that  if  the  said  W.  P. 
Waugh  should  from  time  to  time  keep  down 
the  interest  of  1,500/.  per  annum,  on  the 
mortgage  debt,  then  during  such  time  the 
yearly  rent  should  be  reduced  to  2,000/., 
but  without  prejudice  to  the  right  of  J. 
Jolly,  in  the  event  of  subsequent  default 
being  made  by  W.  P.  Waugh,  to  require 
payment  of  the  full  rent.  It  was  also 
declared,  that  the  rent  of  8,500/.  should  be 
applied  in  keeping  down  the  interest  on  the 
mortgage  money,  and  that  the  surplus 
should  be  paid  to  Messrs.  Faulkner  &  Bon- 
ner as  a  kind  of  sinking  fund,  to  be  applied 
as  it  should  amount  to  10,000/.  in  payment  of 
the  principal  sum  of  30,000/.  And  the  deed 
contained  a  proviso  for  appointing  another 
person  as  receiver  in  the  place  of  W.  Aplin 
in  case  of  his  death  or  his  refusing  or  de- 
clining to  act,  and  that  such  new  receiver 
should  have  all  the  powers  and  authorities 
thereby  granted  to  W.  Aplin.  The  deed 
also  contained  a  proviso  that  nothing 
therein  contained  should  lessen  or  abridge 
the  rights,  powers  and  remedies  of  J.  Jolly, 
his  heirs,  executors,  administrators  and 
assigns,  under  the  therein  recited  inden- 
tures of  mortgage,  or  prevent  him  or 
them  from  realizing  the  mortgage  secu- 
rities either  by  foreclosure  or  sale,  or 
otherwise. 

On  the  13th  of  October  1855  Col. 
Waugh  again  mortgaged  the  estate  to  John 
Edward  Stephens,  to  secure  certain  monies 
then  due  from  him  ;  and  by  another  deed 
of  the  same  date  he  covenanted  with  J.  £. 
Stephens  to  grant  a  lease  to  a  trustee  of 
certain  parts  of  the  Branksea  estate,  and 
the  sea-shore  contiguous,  for  thirty  years 
from  the  1st  of  May  1855,  at  a  yearly 
rent  of  1/. 

The  London  and  Eastern  Banking  Com- 
pany was  incorporated  by  letters  patent, 
dated  the  20th  of  January  1854;  and  on 
the  2nd  of  November  1855  W.  P.  Waugh 
mortgaged  the  same  estate  to  them  and 
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their  successors  as  a  security  for  money 
lent  or  which  might  become  due  on 
any  account ;  and  on  the  6th  of  March 
1857  Messrs.  Waugh  and  Stephens  and 
the  London  and  Eastern  Banking  Com- 
pany joined  in  further  charging  the  estate 
to  J.  Jolly,  to  secure  to  him  a  further 
sum  of  7»000^.  in  priority  to  the  com- 
pany. On  the  14th  of  March  1857  Col. 
Waugh  gave  further  powers  to  the  London 
and  Eastern  Banking  Company,  whose 
debt  amounted  to  244,000/.  On  the  9th 
of  April  1857  the  London  and  Eastern 
Banking  Company  transferred  their  mort- 
gage (with  the  exception  of  a  bill  of  sale 
of  the  goods  and  chattels  on  the  estate, 
dated  the  14th  of  March  1857)  to  Archi- 
bald Francis  Arbuthnot,  upon  trust  for 
raising  and  paying  into  the  Union  Bank 
the  debt  due  to  the  London  and  Eastern 
Banking  Company. 

On  the  15th  of  April  1857  Col.  Waugh 
was  declared  a  bankrupt ;  and  William 
Bell  was  appointed  the  official  assignee, 
and  William  Samuel  Price  Hughes,  Wil- 
liam Chickall  Jay  and  William  Pearce 
were  appointed  the  creditors'  assignees. 

On  the  28th  of  April  1857  W.  Aplin, 
as  receiver,  distrained  the  chattels  on  the 
Branksea  estate  for  3,500/. 

On  the  25th  of  November  1857  Wood, 
V.C.  made  an  order  for  winding  up  the 
London  and  Eastern  Banking  Company ; 
and  on  the  21st  of  December  1857  Charles 
Fife  Stuart  and  W.  Bell  were  appointed  the 
official  managers. 

On  the  22nd  of  April  1858  the  London 
and  Eastern  Banking  Company  were 
declared  bankrupts ;  and  W.  Bell  was 
appointed  official  assignee,  and  James 
Thomson  the  creditors*  assignee. 

The  right  to  the  3,500/.  distrained  for 
by  W.  Aplin  was  disputed ;  and  it  was 
paid  into  the  London  and  Westminster 
Bank,  in  the  names  of  John  E.  Coleman, 
W.  Bell  and  W.  Aplin,  as  severally  repre- 
senting the  London  and  Eastern  Banking 
Company,  the  assignees  of  Col.  Waugh,  and 
J.  Jolly. 

'  The  plaintiff  claimed  the  8,500/.,  under 
the  terms  of  the  deed  of  the  12th  of  Oc- 
tober 1855,  in  part  payment  of  his  mort- 
gage. 

The  official  manager  of  the  London  and 
Eastern  Banking  Company  also  claimed  it. 


by  virtue  of  the  bill  of  sale  of  the  14th  of 
March  1857.  This  deed,  however,  was 
only  referred  to  casually  in  the  bill ;  and 
it  did  not  appear  whether  it  was  registered 
or  not. 

The  assignees  of  Col.  Wangh  alto 
claimed  it  as  part  of  the  bankrupt's  estate; 
and  they  alleged  that  the  bill  of  sale  was 
itself  an  act  of  bankruptcy,  and  that  at  the 
time  the  goods  were  in  his  order  and  dis- 
position. 

The  bill  prayed  for  a  declaration  of  the 
rights  of  the  parties,  and  for  payment  of 
the  3,500/.  and  interest.  It  also  prayed 
that  the  estate  might  be  foreclosed. 

Mr,  R.  Palmer  and  Mr.  Bevir,  for  the 
plaintiff. — The  legal  estate  in  the  here* 
ditaments  was  in  the  plaintiff.  He  had 
joined  with  Col  .Waugh  in  the  appointment 
of,  and  in  the  attornment  to  W.  Aplin  as 
receiver ;  the  reddendum  was  to  W.  Aplin, 
or  any  future  receiver.  He  had  full  right 
to  take  the  goods  for  the  rent  reserved ; 
and  Col.  Waugh  and  his  assignees  were 
therefore  estopped,  not  only  from  disputing 
the  distress,  but  also  from  claiming  any 
interest  in  the  goods. — 

Dancer  v.  Hastings,  4  Bing.  2 ;  s«  e. 

12  B.    Mo.   34;    5    Law  J.    Rep. 

C.P.  3. 
Cornish  v.  Searelly   8  B.  &  C.  471; 

s.  c.   1   Man.   &  Ry.  713;   6  Law 

J.  Rep.  K.B.  255, 
Clarke  v.  fVaterton,  2  Moo.  &  R.  87 ; 

s.  c.  nom.  Clark  v.  fVaterloWf  8  Car. 

&  P.  365. 

Mr,  Dickinson,  for  W.  Aplin,  supported 
the  distress  he  had  made. 

Mr.  Follett  and  Mr,  Tindall,  on  behalf 
of  parties  representing  the  London  and 
Eastern  Banking  Company. — Col. Waugh, 
by  a  deed,  dated  the  14th  of  March  1857» 
assigned  the  goods  distrained  to  the  com- 
pany. They  had  given  priority  to  the 
plaintiff  for  7,000/.  lent  to  Col.  Waugh, 
and  so  far  they  disclaimed  any  interest  in 
the  3,500/. 

Mr,  Selwyn,  Mr,  Giffard  and  Mr.  J. 
Brown,  for  the  assignees  of  Col.  Waugh.—  - 
No  tenancy  was  created  by  the  deed  exe» 
cuted  by  Col.  Waugh  ;  neither  conld  any^ 
right  of  distress  exist  against  the  goodai 
of  Col.  Waugh  after  his  bankruptcy,  b; 
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firtoe  of  any  act  or  deed  done  by  him  pre- 

TioiiB  to  the  bankruptcy.  The  act  of  bank- 

raptcy  rendered  null  and  void  against  the 

migneea  any  act  done  or  deed  executed 

winch  related  to  goods  and  chattels  in  the 

order  and   disposition   of  the    bankrupt. 

Hie  interest  of  the  tenant  was  less  than 

that  of  a  tenant  at  will.  Col.  Waugh  could 

determine  it  by  paying  off  the  mortgage, 

sad  the  mortgagee  could  also  put  an  end  to 

it  on  the  breach  of  any  of  the  covenants  in 

lus  security.     The  whole  facts  relating  to 

the  receivership  and  the  appointment  of 

the  receiver  were  stated  upon  the  deed ; 

sll  parties  had  full  notice  of  the  dealings 

and  of  the   non-existence  of  any  actual 

tenancy.     It  was  a  sham  :  a  means  to  an 

end,  to  be  wrought  out  through  a  multitude 

of  seeurities.     If  there  was  any  estoppel 

in  the  case,  it  was  against  the  plaintiff  and 

bis  agent  W.  Aplin.  They  could  not  deny 

the  hcta  stated  in  the  deed,  and  they  knew 

that  Col.  Waugh  had  no  reversion  in  the 

estate  which  could  enable  him  to  create  any 

estate  to  support  a  distressagainst  his  goods. 

The  whole  transaction  rested  in  contract  and 

cofenant,  which  by  leave  and  licence  might 

enable  W.  Aplin  to  seize  the  goods  of  the 

puty  for  a  breach  of  that  contract.     It 

gave  no  Interest  in  the  goods  either  to  Mr. 

Jolly  or  to  his  agent.     They  remained  the 

goods  of  Col.  Waugh,  and  by  his  bank- 

niptcy  they   passed   to  and  became  the 

property  of  the  assignees,  and  could  not 

be  made  available,  except  by  his  assignees 

<tt  the  general  administration  of  his  estate. 

In  Dancer  v.  Hastings  the  party  took  a 

Ie*«e  from  a  receiver  of  the  Court  of  Chan- 

^«  and  having  done  that  he  could  not 

^eny  his  title  or  plead  that  he  had  not 

beld  the  estate. 

fmtin  V.  SmaU,  2  Ld.  Raym.  1418. 
%Ai  d.  Jeffery  v.  Bucknell,  2  B.  &  Ad. 
278 ;  s.  c.  8  Law  J.  Rep.  K.B.  304. 
hrgeter  v.  Harris,  7  Q.B.  Rep.  708  ; 
i.c.  l5Law  J.  Rep.(N.s.)Q.B.  113. 
Oaunt  V.  Wainman,  8  Bing.  N.C.  69  ; 
I.C.  3  Scott,  413;  5  Law  J.  Rep. 
(k.s.)  C.P.  344. 
A'eece  v.  Carrie^  5  Bing.  24 ;  s.  c.  2 
M.  &  P.  67;  6  Law  J.  Rep.  C.P. 
205. 
^«tM  V.  Maplebackt    1    Term    Rep. 

441. 
-—  V.  Cooper^  2  Wils.  875. 


Paseoe  v.  Pascoe,  3  Bing.  N.C.  898 ; 

s.  c.  5  Scott,  117;  6  Law  J.  Rep. 

(n.s.)  C.P.  322. 
Freeman  v.  Edwards,  2  Exch.  Rep. 

732;  s.  c.   17  Law  J.  Rep.  (n.s.) 

Exch.  258. 
Chapman  v.  Beecham,   3  Q.B.    Rep. 

923  :  s.  c.  3  6.  &  D.  91 ;  12  Law  J. 

Rep.  (n.8.)  Q.B.  42.' 
fVard  V.  Shew,  9  Bing.  508 ;  s.  c.  2 

Mo.  &  Sc.  756 ;  2  Law  J.  Rep.  (n.s.) 

C.P.  58. 

* 

Mr,  Rodwell,  for  J.  Thomson. 

Air.  Goren,  for  a  subsequent  mortgagee, 
who  disclaimed  any  interest  in  the  fund  in 
court. 

Mr,  R.  Palmer,  in  reply. 

The  Master  op  the  Rolls.  —  This 
question  depends  on  the  relative  position 
of  the  parties.  In  order  to  constitute  a  good 
distress,  it  was  admitted  that  the  relation 
of  landlord  and  tenant  must  subsist  be- 
tween the  parties  distraining  and  distrained 
upon ;  and,  on  behalf  of  the  plaintiff,  it 
was  argued  that  this  relation  was  expressly 
created  between  Col.  Waugh  and  Mr. 
Aplin  by  the  deed  of  the  12th  of  October 
1855,  not  only  by  the  attornment,  but  also 
by  an  actual  demise  and  other  express  pro- 
visions. It  is  also  argued  that  if  the  rela- 
tion of  landlord  and  tenant  did  not  in 
reality  subsist,  still  that  Col.  Waugh  and 
all  persons  who  claim  under  him  are  es- 
topped from  alleging  the  contrary  by  the 
express  words  of  the  deed  executed  by 
him,  and  Dancer  v.  Hastings  is  relied 
upon  to  support  that  proposition.  In  that 
case  a  tenant  had  accepted  a  lease  from  a 
receiver  appointed  by  this  Court.  The 
Court  of  Common  Pleas  unanimously  de- 
cided that  he  was  estopped  from  disputing 
the  right  of  the  receiver  to  distrain.  On  the 
other  side  it  is  argued,  that  the  relation  of 
landlord  and  tenant  did  not  subsist  in  the 
present  case,  and  that  as  the  right  to  dis- 
train was  incidental  to  the  reversion  in  the 
land,  subject  to  the  lease,  so  no  right  to 
distrain  existed  inW.  Aplin,  inasmuch  as  no 
reversion  was  vested  in  him,  and  that  Col. 
Waugh  and  those  claiming  under  him  were 
not  estopped  from  alleging  this  fact,  as 
the  deed  which  is  supposed  to  create  the 
tenancy  shews,  on  its  face  that  W.  Aplin 
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bad  no  fnterest  fn  the  reversion  or  in  the 
lease.     It  is  admitted  that  the  covenants 
contained  in  the  deed  will  bind  Col.Waagh, 
and   that,   consequently,  his    goods   and 
chattels  are  liable  to  any  distress  made  by 
W.  Aplin ;  but  that  this  covenant  cannot 
go  further,  and  that  the  peculiar  rights 
attaching  to  landlords  against  what  have 
been  the  goods  of  the  tenant,  but  have 
ceased  to  be  such  when  the  distress  is  levied, 
do  not  apply ;    and   that,  consequently, 
although  it  be  true  that  the  goods  and 
chattels  of  Col.  Waugh  are  liable  to  the 
distress,  yet  as  soon  as  he  became  bank- 
rupt these  goods  became  the  property  of 
his   assignees,   and   could   not  be   taken 
through  a  distress  levied  by  W.  Aplin  by 
virtue  of  the  power  given  to  him.     Upon 
examination  Dancer  v.  Hastings  seems  to 
be  less  favourable  to  the  plaintiff  than  it 
might  at  first  appear.     The  person  dis* 
trained  on  had  accepted  a  lease  from  the 
receiver  of  the  Court  of  Chancery  sim" 
pliciter,  and  the  Court  of  Common  Pleas 
held,    that  he  could   not   afterwards  say 
that    the   receiver   had   not  demised  the 
land   to   him.      Here,    Col.  Waugh   has 
attorned    to    the   receiver,    but    he    has 
done  BO  under  the  deed,  which  sets  forth 
and  explains  the  rights  and  interests  of 
all  parties ;    and  by   so  doing   it   shews 
that  the  relation  of  landlord  and  tenant  did 
not  actually  subsist  between  Col.  Waugh 
and  W.  Aplin.     On  the  contrary,  it  shews 
that  the  relation  of  landlord  and  tenant 
existed,  if  at  all,  between  the  plaintiff  and 
Col.  Waugh.     If  the  plaintiff,  instead  of 
joining  in  the  appointment  of  W«  Aplin 
as  receiver,  had,  under  his  mortgage- deed, 
entered  into  possession  of  the  property, 
and  had  distrained  upon  Col.  Waugh  for 
non-payment  of  rent,  it  would  have  been 
very  difficult  for  the   assignees   to  have 
maintained  any  claim  against  the  validity 
of  that  distress.     This  case,  however,  de- 
pends solely  on  the  effect  of  the  deed.     It 
is  necessary  to  bear  in  mind  the  distinction 
between  a  distress  made  by  a  person  in  the 
character  of  landlord,  and  the  taking  of 
the  goods  of  the  tenant  under  a  covenant ; 
this  last,  though  it  be  called  a  distress, 
must  be   clearly   distinguished  from   the 
former.     The  right  of  distraining  inciden- 
tal to  the  right   to  the  reversion   which 
exists  in  the  property,  subject  to  the  lease 


to  the  tenant,  is  not  disputed ;  if  it  should 
be,  it  is  established  by  an  abundance  of 
authority,  of  which  ■  v.  Cooper  is  an  in- 
stance. Here  the  receiver  had  no  beneficial 
interest  in  the  reversion,  and  none  auch  was 
created  by  this  deed.  By  virtue  of  his  own 
title,  therefore,  W.  Aplin  could  not  make 
a  valid  distress.  Is  it,  then,  open  for 
Col.  Waugh,  or  any  person  claiming  under 
him,  to  allege  this  fact  7  The  same  oo* 
curred  in  Dancer  v.  Hastings,  The  person 
there  distraining  had  no  interest  in  the 
reversion ;  but  although  this  was  so,  yet 
it  was  held,  that  the  tenant  was  estopped 
from  alleging  this  fact  by  reason  of  the 
terms  of  the  lease,  which  was  a  demise  of 
land  from  the  receiver  to  the  tenant.  Two 
distinctions,  however,  are  to  be  noticed 
between  that  case  and  the  present,  one  of 
which  seems  to  have  been  suggested  by 
one  of  the  Judges  at  the  close  of  that  case, 
but  I  cannot  say  it  was  that  upon  which 
their  judgment  proceeded.  Gazelee,  J.  ob- 
served that,  "  Probably  it  was  not  decided 
who  was  interested  in  the  property,  so  thai 
if  the  receiver  were  excluded,  there  would 
be  no  one  who  could  distrain."  A  dis- 
tinction was  suggested  by  one  of  the 
Judges,  which  may  possibly  establish  that 
a  receiver  appointed  by  the  Court  of 
Chancery  stands  in  a  different  relation  to 
a  receiver  appointed  by  the  actual  owners. 
A  receiver  appointed  by  the  o¥n[iers  is 
merely  their  agent,  and  it  may  be  inferred 
that  a  receiver  appointed  by  the  Court  of 
Chancery  is  so  appointed  in  consequence 
of  the  right  to  the  property  being  in  litiga* 
tion  and  prior  to  its  being  determined 
who  is  the  real  owner;  so  that,  unlets 
some  person  can  be  appointed  who  shall 
have  authority  to  receive  and  enforce  pej* 
ment  of  the  rent,  a  portion  of  the  pro- 
perty on  which  the  Court  is  about  to 
adjudicate  may  be  lost.  Whether  this  is  a 
distinction  which  can  be  relied  upon  in  all 
the  cases  I  forbear  to  say.  But  the  other  dis- 
tinction is,  the  difference  between  the  deed 
in  Dancer  v.  Hastings  and  the  deed  creating 
the  right  to  distrain  in  the  present  ease. 
The  deed  in  that  case  must  be  inferred 
from  the  case  itself  to  have  been  a  simple 
demise  from  one  person  as  owner  to  another 
as  tenant.  The  deed  is  not  set  out,  but  I 
infer  that  must  have  been  so  from  the  terms 
of  the  case.  But  here  the  recitals  and  cove* 
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MBtt  contained  in  the  deed  shew  that  the 
Rtl  owner  at  law  was  the  plaintiff,  and 
Id  equity  Col.  Waugh's  right  was  subject 
to  the  mortgage  vested  in  the  plaintiff. 
It  was  held  in  Dancer  t.  Hastings  that  the 
tesant  is  estopped  by  the  deed  from  al- 
lifing  the  real  state  of  the  title — that  he 
eotld  not,  in  fact,  go  beyond  the  deed. 
Bat  in  this  case  no  snch  estoppel  arises. 
It  is  not  necessary  to  go  beyond  the  deed, 
becanae  the  deed  itself,  which  alone  is  sup- 
pssed  to  create  the  right  to  distrain,  dis- 
closes what  the  real  title  is.     In  fact,  the 
otoppel  cannot  he  stated  in  this  case  with* 
ott  an  obvioas  inconsistency.     Estoppel 
k  defined  by  Lord  Coke  to  be  when  a 
nan  is  concluded  by  his  own  act  firom  al- 
lepng  the  truth.  Accordingly,  in  Dancer  y. 
ilasftfli^the  tenant  was  estopped  by  his  own 
set,Tis.,  the  execution  of  a  deed  accepting 
a  lease  from   the  receiyer,   and   thereby 
sdautting  the  receiver  to  have  a  right  to 
dsBiise  the  land  as  landlord,  from  alleging 
that  the  receiver  had  not  the  reversion  in 
tks  land  at  the  expiration  of  the  tenancy. 
I  consider  that  to  have  arisen  because  the 
kdeatore  of  demise  contained  nothing  ex- 
ctpt  a  demise,  as  from  the  owner  of  the 
kad  to  the  tenant.     But  here  all  the  facts 
tre  fully  set  forth  in  the  deed  itself,  which 
ii  supposed  to  create  the  right  to  distrain, 
aad  it  shews,  not  only  that  W.  Aplin  had 
00  rsYersion  in  the  premises,  but  further, 
that  the  reversion  at  law  was  in  the  plain- 
tiff.   How  can  a  party  be  estopped  from 
tUtging  what  appears  on  the  face  of  the 
Mf     This  seems  to  be  established  by 
fuyder  V.  fVilUanu.     But  the  distinction 
between  the  cases  does  not  rest  here ;  for 
tint  deed  expressly  provides  that  nothing 
fUeged  in  it  shall  abridge  the  rights  and 
ittcRsts  of  the  mortgagee ;  but  a  lease 
from  W.  Aplin  to  Col.  Waugh  would  very 
ittterially  abridge  these  rights,  if  W.  Aplin 
■ixNild  grant  a  lease  to  Col.  Waugh,  which 
be  aigfat  do  if  the  relation  of  landlord  and 
^cstat  ehnplicUer  existed  between  them. 
V*  Aplin  is  appointed  receiver,  not  by  the 
pUatiff  or  his  agent,  or  to  stand  in  his 
plaee  abne  to  do  what  he,  the  plaintiff, 
ttight  have  done,  but  he  is  appointed  by 
W)th,  as  the  person  who  under  the  deed 
» to  receive  the  rents  from  the  tenants, 
^in  particular  the  rent  from  Col.  Waugh« 
^Wer  V.    HofUngi^  therefore,  does  not 


govern  the  present  case,  and  under  this 
deed  the  relation  of  landlord  and  tenant 
was  not  created  between  Col.  Waugh  and 
W.  Aplin ;  and  further,  this  deed  shews  that 
it  was  not  the  intention  of  the  parties  to 
create  such  a  relation.  The  intentions  of 
the  parties  to  the  deed  are  well  expressed 
therein.  They  amount  to  this,  that  Col. 
Waugh  shall  pay  his  rent  to  W.  Aplin  for 
the  purposes  stated  in  the  deed,  but  not 
for  his  benefit;  and  that  if  Col.  Waugh  do 
not  so  pay,  W.  Aplin  is  to  be  at  liberty 
to  distrain  the  goods  of  Col.  Waugh  ;  but 
that  is  not  in  the  character  of  landlord  as 
against  the  tenant,  but  by  virtue  of  the 
covenant  contained  in  the  deed.  This  is 
then  a  licence  to  enter  upon  the  lands  of 
Col.  Waugh  and  take  his  goods  for  the 
rent  due ;  and  then,  as  incidental  to  the 
covenant,  this  consequence  follows,  that  the 
goods  and  chattels  must  be  the  property 
of  Col.  Waugh  when  taken,  and  that  the 
moment,  by  his  bankruptcy,  they  became 
the  goods  of  his  assignees,  that  moment 
the  licence  to  W.  Aplin  became  inopera- 
tive, and  the  covenant  ceased  to  apply  to 
the  new  state  of  things.  It  is  not  sufficient 
to  support  the  case  of  the  plaintiff  to 
satisfy  the  Court  that  the  parties  to  the 
deed  intended  to  invest  W.  Aplin  with 
the  same  powers  as  those  which  would 
have  attached  to  him  as  landlord,  if  that 
character  had  been  created.  The  law  does 
not  admit  of  that.  If  the  relation  of 
landlord  and  tenant  had  been  created  by 
deed  between  W.  Aplin  and  Col.  Waugh, 
the  right  to  distrain  would  necessarily 
have  been  incidental  to  that  character,* 
although  nothing  was  said  about  distress. 
It  goes  even  beyond  this,  for  if  the  rela- 
tion of  landlord  and  tenant  did  not  in 
reality  exist,  but  the  apparent  relation 
had  been  created  by  a  deed  which  estopped 
the  parties  to  it  and  all  parties  claiming 
under  them  from  alleging  the  contrary, 
the  distress  would  still  have  been  valid. 
But,  on  the  other  hand,  when  the  relation 
of  landlord  and  tenant  does  not  in  reality 
exist,  and  when  the  deed  which  creates 
the  relation  between  them,  such  as  it  is, 
discloses  the  real  state  of  the  title 
and  of  that  relation,  and,  therefore, 
does  not  estop  any  party  to  the  deed 
from  alleging  the  real  state  of  the  title, 
then  the  distress  levied  on  goods  not  the 
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property  of  the  tenant  at  the  time  when 
the  distress  is  made  is  invalid,  notwith* 
standing  that  the  covenant  contained  in 
the  deed  he  to  the  effect  that  the  receiver 
shall  possess  the  same  powers  of  distress 
and  entry  against  the  tenant  of  which  the 
landlord  was  possessed.  And  it  is  invalid 
for  this  reason,  that  it  is  not  in  the  power 
of  the  parties  to  invest  one  another  with 
that  right  and  with  that  liability.  A  per- 
son who  fills  the  character  of  landlord  is 
entitled,  for  the  purpose  of  obtaining  pay- 
ment of  his  rent  in  arrear,  to  distrain  upon 
the  goods  and  chattels  in  the  possession  of 
the  tenant,  or  which  had  been  the  property 
of  the  tenant,  but  which  at  the  time  of 
the  distress  had  ceased  to  be  so.  But  such 
a  right  and  corresponding  liability  are  con- 
ferred upon  landlords  and  imposed  upon 
tenants  only,  and  are  confined  to  them ; 
and  accordingly,  persons  who  do  not  fill 
that  character  cannot  be  clothed  with  those 
powers,  or  be  made  subject  to  those  liabil- 
ities. It  is  true  that  W.  Aplin  could,  up 
to  the  time  of  the  bankruptcy  of  Col. 
Waugh,  have  distrained  upon  the  goods 
of  Col.  Waugh  for  rent  in  arrear,  but 
not  because  he  was  his  lessor  or  landlord, 
or  had  any  interest  in  the  reversion,  but 
because  Col.  Waugh  by  that  covenant  had 
enabled  him  to  do  so ;  but  Col.  Waugh's 
covenant  only  bound  his  own  property,  and 
the  moment,  by  operation  of  law,  property 
of  this  kind  was  transferred  to  the  assignees, 
at  that  moment  it  ceased  to  be  a  matter 
which  the  covenant  of  Col.  Waugh  could 
affect.  Freeman  v.  Edwards  seems  dis- 
tinct :  there  a  man  seised  in  fee  of  certain 
copyhold  lands,  mortgaged  them  to  the 
defendant  by  a  covenant  to  surrender,  and 
in  the  mortgage-deed  he  covenanted  that 
if  the  interest  should  be  in  arrear,  it  should 
be  lawful  for  the  defendant  to  enter  upon 
and  distrain  upon  the  land  for  the  interest 
so  in  arrear,  in  the  same  manner  as  a  land- 
lord is  authorized  to  do  in  respect  of  dis- 
tresses for  arrears  of  rent  reserved  upon 
leases  for  years.  The  defendant  was  duly 
admitted  to  the  copyholds.  The  mortgagor 
then  became  bankrupt,  and  immediately 
afterwards  the  mortgagee  distrained  for 
half  a  year's  interest  then  in  arrear.  It 
was  held,  that  the  relation  of  landlord  and 
tenant  did  not  subsist  between  the  mort^ 
gagor  and  the  mortgagee,  and  that  although 


under  the  deed  the  mortgagee  might  dis- 
train upon  the  goods  of  the  mortgagor, 
still,  upon  the  bankruptcy,  these  goods 
became  the  property  of  his  assignees,  and 
the  right  to  levy  a  distress  upon  them 
failed.  I  am  of  opinion,  therefore,  that 
the  distress  made  by  W.  Aplin  was  inyalid, 
and  that  the  3,500/.  is  the  produce  of  pro- 
perty which,  when  taken,  was  the  property 
of  the  assignees  of  Col.  Waugh,  and  was 
not  affected  by  Col.  Waugh*s  covenant, 
and  that,  except  by  means  of  the  covenant 
contained  in  the  deed,  neither  W.  Aplin 
nor  the  plaintiff  had  any  power  over  it. 
The  money  must  therefore  be  paid  to  the 
assignees  of  Col.  Waugh,  unless,  in  con- 
sequence of  any  arrangement,  they  ask 
that  the  bill  should  be  dismissed. 

Mr,  Follett. — ^The  ofilcial  managers  of 
the  London  and  Eastern  Bank  hold  a 
security  on  these  goods ;  as  between  them 
and  the  assignees  of  Col.  Waugh  they  are 
entitled  to  the  goods.  They  had  a  bill  of 
sale  from  Col.  Waugh,  but  subsequently, 
to  the  extent  of  7,000/.,  they  gave  the 
plaintiff  a  priority.  The  goods  were  not  in 
Col.  Waugh  at  the  date  of  his  bankruptcy. 
As  between  co-defendants  the  Court  will 
not  decide  the  right  to  this  property.  The 
disclaimer  of  right  against  the  plaintiff 
cannot  establish  a  right  in  a  co-defendant, 
so  as  to  enable  the  Court  to  make  a  decree. 
The  official  managers  ask,  therefore,  to  have 
that  part  of  the  bill  dismissed,  or  otherwise 
for  an  inquiry  upon  it,  so  that  the  question 
may  be  raised  between  the  co-defendants. 
Neither  the  bill  of  sale  nor  the  title  of  the 
official  managers  to  possession  are  stated  in 
the  pleadings ;  no  issue,  therefore,  has  been 
raised  between  the  co-defendants.  This  is 
not  a  question  of  foreclosure  or  redemption. 

The  Master  of  the  Rolls. — I  cannot 
accede  to  your  request.  The  Court  requires 
a  defendant,  if  he  makes  a  case  not  as 
against  the  plaintiff,  but  as  against  some 
other  person,  to  state  that  case;  and  then, 
though  the  Court  does  not  decide  the  point 
at  the  hearing  between  the  co-defendants, 
still  it  puts  it  in  a  course  of  litigation, 
similar  to  what  is  done  when  a  bill  of  in- 
terpleader is  filed.  But  when  a  bill  is  filed 
against  a  defendant,  and  another  party  who 
might  have  a  claim  is  made  a  party,  and 
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thtt  third  penon  disclaimt  all  other  title 
lid  interest  in  it,  then  that  person  is 
HDiply  dismissed,  and  the  Court  determines 
Ike  right!  and  interests  in  hoth  the  other 
parties  only.  Whether  the  disclaimer  will 
dfoet  any  proceeding  which  may  he  takei» 
keveafter,  or  whether  they  are  to  he  treated 
tt  if  they  had  not  heen  made  parties  to  the 
Uif  is  a  question  on  which  I  shall  not 
SKprssa  an  opinion.  On  this  state  of  the 
tieordy  however,  I  shall  make  a  decree, 
declaring  that  the  assignees  of  Col.  Waugh 
sre  entitled  to  the  3,500/.,  and  the  plain- 
tiff must  pay  the  costs,  but  I  shall  not 
allow  him  to  add  them  to  his  security.  In 
m  interpleader  suit  the  person  who  holds 
ike  fund  retains  his  costs,  but  the  litigants 
daiming  the  fund  pay  costs.  Mr.  Coleman, 
Mr.  Bell,  Mr.  Aplin  and  Mr.  Thomson 
must  also  have  their  costs  paid  by  the 
phuntiff. 


M.R.     1 
Dec.  15.  J 


WTNMB  9.  HUICBSRSTON. 


Froimeiion  of  DoeumenU'^  Trustees'^ 
I  que  Trust 


A  tesUUrix  devised  an  eHate  to  trustees 

fetfJIeemyearSj  and  directed  them  to  deliver 

Vf  fossession  to  such  person  as  within  that 

Htse  lAea/d,  to  the  satisfaction  of  her  trustees^ 

•sie  oni  aright  to  the  estate  as  heir-at-law 

to  her  uneUj  who  died  owner  of  the  estate ; 

krf  in    default  of  any  such   right  being 

Mife  OKI,  the  testatrix  devised  the  estate 

to  L,  W,     There  were  two  claimants  to  the 

fMe  ;  hut  the  surviving  trustee^  after  laying 

Hxisms   eases  before    counsel  and  taking 

(^  opinions^  was  satisfied  with  neither. 

dfier  the  expiration  of  the  fifteen  years^ 

L  ^.  filed  his  bill  against  the  trustee  and 

^  kso  claimants  to  obtain  possession  of  the 

*>tote;  and  upon  a  motion  by  one  defendant^ 

*  daimantf — Held,  that  the  trustee  was  not 

^9Hd  to  produce  the  cases  laid  before  coun- 

^  or  their  opinions^  or  any  of  the  docu^ 

vnto  afeetmg  the  title  to  the  estate. 

Elisabeth  Giffard,  by  her  will,  dated 
^  17th  of  January  1887,  devised  an 
••tite,  called  Pont  y  Gwyddel,  to  Fred- 
«riek  Charles  Philips,  Philip  Humber- 
1^,  and  Philip  Stapleton  Humberaton, 
Hiw  Saans,  XXyiII.->OHAao. 


their  executors,  administrators  and  assigns, 
from  the  day  of  her  decease,  for  the  term 
of  fifteen  years,  and  until  the 26th  of  March 
next  following,  upon  trust  to  receive  the 
rents,  issues  and  profits,  and  apply  the  same 
for  various  purposes  therein  specified;  and 
she  directed  that  in  case  any  person  should 
at  any  period  during  the  fifteen  years 
establish  his,  her  or  their  right  and  title  to 
the  Pont  y  Gwyddel  estate,  as  heir-at-law 
of  her  late  uncle,  Edward  Williams,  who 
died  the  undoubted  owner,  to  the  entire 
satis&ction  of  the  trustees  of  her  will  for 
the  time  being,  then  she  directed  her  trus* 
tees  to  deliver  up  possession  to  such  person 
or  persons  who  might  have  established  his, 
her  or  their  claim  to  the  satisfaction  of  her 
trustees  for  the  time  being,  at  the  end  of 
the  term  of  fifteen  years  thereby  granted  : 
and  she  devised  and  appointed  the  same 
estates,  subject  to  a  mortgage-debt  upon 
them,  to  such  person  and  persons,  to  be 
settled  by  her  trustees  upon  them  in  strict 
settlement.  But  in  case  no  person  should 
establish  a  claim  to  the  same  estates  to  the 
satisfaction  of  her  trustees  for  the  time 
being  during  the  period  of  fifteen  years, 
or  if  any  person  whose  claim  should  be 
negatived  by  her  trustees,  and  considered 
not  duly  established,  should  file  a  bill 
against  her  trustees,  or  apply  in  any  way 
to  a  Court  of  equity  or  law  to  endeavour 
to  compel  her  trustees  to  come  to  a  differ- 
ent conclusion,  and  to  give  him,  her  or 
them  possession  of  the  same  last-mentioned 
estates,  then  and  on  such  proceedings 
being  taken,  she  authorized  and  empow- 
ered her  trustees  for  the  time  being,  if  they 
should  so  think  fit,  to  convey  such  estates 
to  the  uses  thereinbefore  expressed  con- 
cerning her  estate  called  Nerquis  Hall, 
and  her  other  estates  in  the  counties  of 
Flint  and  Chester  thereinbefore  devised, 
for  the  benefit  of  Loyd  Wynne  and  his 
family  :  and  she  gave,  devised  and  ap- 
pointed the  same  accordingly.  And  in 
order  to  assist  her  trustees  in  coming  to  a 
right  conclusion  in  executing  the  trusts, 
and  to  prevent  recourse  to  the  Court  of 
Chancery,  she  thereby  declared  that  in 
case  her  trustees  for  the  time  being  should 
have  any  doubt  as  to  the  validity  of  any 
claim  brought  before  them  with  respect  to 
the  Pont  y  Gwyddel  estate,  it  should  be 
lawful  for  her  trustees  for  the  time  being 

20 


282 


COURTS  OF  CHANCERY: 


[Nbw  Ssmuv 


to  consult  any  three  barristers  of  eminence 
whom  they  might  select  as  to  the  validity 
of  such  claim ;  and  if  her  trustees  should 
act  upon  the  advice  of  any  two  such  bar- 
risters, the  judgment  of  her  trustees  for 
the  time  beings  sanctioned  by  two  of  such 
three  barristers,  should  be  final  and  con- 
clusive on  the  parties.  And  she  thereby 
gave,  devised  and  appointed  her  estates 
called  Pont  y  Gwyddel  to  such  person  or 
persons  who  should  during  the  period  there- 
inbefore granted  be  the  object  of  such 
determination  and  final  selection  of  her 
trustees  for  the  time  being;  but  if  none 
should  be  so  selected  during  the  period 
aforesaid,  then  the  Pont  y  Gwyddel  estate 
was  to  unite  with  her  Nerquis  Hall  estate 
as  before  directed.  And  the  testatrix  ap- 
pointed F.  C.  Phillips  and  P.  Humberston 
executors  of  her  will. 

The  testatrix  died  on  the  19th  of  March 
1642,  and  her  trustees  took  possession  of 
the  Pont  y  Gwyddel  estates. 

William  Thomas  Williams  and  John 
Hughes  Ellis,  with  others,  sent  in  claims. 
Each  alleged  that  he  was  the  heir-at-law 
of  E.  Williams,  whom  the  will  mentioned 
as  having  died  owner  of  the  Pont  y 
Gwyddel  estate;  the  trustees,  however, 
laid  some  cases  before  counsel  and  took 
their  opinions,  and  afterwards  intimated 
that  they  were  not  satisfied  that  the  re- 
lationship was  proved.  Upon  the  expira- 
tion of  the  term  of  fifteen  years  the  Rev. 
Loyd  Wynne,  the  devisee  of  the  estates  in 
the  event  of  no  claim  being  established  in 
accordance  with  the  directions  in  the  will^ 
filed  his  bill  in  this  court  against  P.  S. 
Humberston,  the  surviving  trustee  of  the 
will,  and  against  W.  T.  Williams  and  J. 
H.  Ellis,  praying  that  it  might  be  declared 
that  the  Pont  y  Gwyddel  estate,  not- 
withstanding the  claims  of  the  defendants, 
became  on  the  26th  of  March  1857  united 
with  the  Nerquis  Hall  estate  and  subject 
to  the  same  uses  and  limitations.  The 
plaintiff  also  prayed  that  he  might  be  let 
into  the  receipt  of  the  rents  and  profits. 

In  compliance  with  an  order  made  on  the 
2nd  of  August  1 858  by  the  chief  clerk,  by 
consent,  upon  the  application  of  the  de- 
fendant W.  T.  Williams,  P.  S.  Humber- 
ston, his  co-defendant,  filed  an  afiidavit 
with  a  schedule  attached,  setting  out  the 
cases  and  opinions,  and  the  several  docu- 


ments in  his  possession.  He,  howeTert 
insisted  that  the  cases  which  as  trusteo 
he  had  submitted  to  counsel  upon  the 
claims  made  to  the  estate,  with  the 
opinions  thereon,  and  also  the  copies  of 
certain  papers  and  documents  sent  with 
the  cases,  were  privileged  and  ought  not 
to  be  produced. 

The  chief  clerk,  however,  upon  appli* 
cation  being  made  to  him  for  production, 
refused  to  entertain  the  objection,  and 
ordered  the  documents  to  be  produced. 

Mr.  C,  Hall  now  asked  that  the  order 
of  the  chief  clerk  might  be  varied  :  first, 
because  W.  T.  Williams,  as  a  defendantp 
was  not  entitled  to  ask  a  co-defendant  to 
produce  the  documents ;  and  secondly,  be- 
cause the  case  of  W.  T.  Williams  was  not 
known,  and  the  opinions  were  taken  in 
contemplation  of  some  proceedings,  and 
were  within  the  privilege  claimed  in  such 
cases. 

Mr.  Woodroffe,  for  W.  T.  Williams, 
claimed  the  production  of  the  documents 
because  the  defendant  P.  S.  Humberston 
was  a  trustee  of  the  estate,  and,  as  such, 
a  trustee  for  the  claimant.  W.  T.  Wil* 
liams,  as  cestui  que  trusty  was  interested  in 
seeing  that  the  inquiries  were  duly  carried 
into  effect  in  accordance  with  the  directiona 
of  the  will.  The  cases  could  only  be  prepar- 
ed with  reference  to  the  claim  and  to  assiat 
in  the  investigation  of  the  truth  ;  they 
contained  the  facts  on  which  a  right  was 
to  be  determined.  W.  T.  Williams,  there- 
fore, had  a  direct  interest  in  both  the  cases 
and  the  opinions,  and  also  in  the  doea« 
ments  accompanying  them.  If  they  estab- 
lished the  defendant's  position,  the  trustee 
had  no  right  to  suppress  the  result ;  his 
discretion  did  not  extend  so  far.  If  the 
production  were  refused  on  the  ground 
that  the  applicant  was  a  defendant,  it 
would  simply  drive  him  to  file  a  cross-UU 
—fVoodv.  fVood{l). 

The  Master  op  the  Rolls.— The  de- 
fendant has  not  established  any  daim  to 
an  inspection  of  these  documents.  It  is 
the  rule  that  where  the  relation  of  truatee 
and  cestui  que  trust  is  established,  all 


(1)  3  Hare,  65;  s.  c.  12  Law  J.  Rep.  (va) 
Q.B.  141  ;  4  Q.B.  Rep.  897 ;  4  T.  &  C.  1S<;  7 
BesT.  lad. 
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wd  opmioDS  taken  by  the  trustee  to  gnide 
Hntelf  in  the  administration  of  the  trust, 
aad  not  for  the  purpose  of  meeting  any 
litigation  against  him,  are  open  to  be  seen 
hf  the  eeitei  que  trusi.     They  are  then 
eonndered  as  not   merely  taken  for  the 
trustee  to  assist  him  in  the  execution  of 
the  trust,  but  for  the  benefit  of  the  per- 
lons  who  are  the  objects  of  the  trust.  This 
case  arises  from  the  position  in  which  the 
tiustee  is  placed*    It  is  apparently  a  judi* 
cial  position,  in  which  his  mere  decision  is 
to  determine  the  rights  of  the   parties. 
inthoot,  therefore,  regarding  the  circum- 
itanee  that  W.  T.  Williams  as  defendant 
Bskes  this  application  against  P.  S.  Hum- 
Wifton,  a   co-defendant,  but  considering 
the   application  as  made   by   a  plaintiff 
sgainst  a  defendant,  still  he  is  not  entitled 
ts  see  these  documents  as  the  relation  of 
trustee  and  cestui  que  trust  is  not  estab- 
lished.    It  is  the  case  of  a  person  who  has 
lot  made  out  his  title.     If  his  right  to 
inipection   were   admitted,   it  would   be 
raffident  for  any  stranger  to  claim   the 
estate,  and  then  require  the  production  of 
ill  the  cases  and  opinions  which  had  been 
tiken  as  well  as  all  the  papers  and  docu- 
nents  submitted  to  counsel.     This  might 
be  Tery  injurious  to  the  parties  who  were 
entitled  to  the  estate.    P.  S.  Humberston, 
llierefore,  is  not  bound   to  produce  the 
documents,  and  in  that  respect  the  chief 
derii's  order  must  be  varied. 


WYNNE  V.  HUGHES. 


M.K.         r 

fcn.  11,  24.> 

hritdietion^'CouriSf  General  and  Local 
^Steff  of  Proceedings. 

Parties  to  a  suit  in  a  local  court  of  limited 
fjfudieUan  cannot  apply  to  stay  proceedings 
**  s  court  of  general  jurisdiction^  when  a 
y^i  of  the  property  in  question  is  situate 
^  9f  the  limits  of  the  local  court. 

The  bill  in  this  case  was  filed,  on  the 
Sth  of  November  1858,  by  Richard  Lifton 
v^ynne  and  Mary,  his  wife,  she  being  one 
^  the  next-of-kin  of  John  Edwards,  who 
^  on  the  20th  of  November  1854,  intes- 
^  sgainst  Thomas  Hughes,  another  of 
^  next-of-kin,  who  had  obtained  letters 
of  administration  on  the  7th  of  December 


1854,  and  who  also  claimed  to  be  the  heir- 
at-law  of  the  deceased,  and  against  Har- 
mood  Walcot  Banner,  praying  for  the 
administration  of  the  real  and  personal 
estate  of  the  deceased ;  the  bill  also  prayed 
for  a  receiver,  and  for  an  account,  includ- 
ing that  of  the  net  monies  to  arise  from  the 
conversion  of  divers  real  estates. 

Two  other  suits  were  subsequently  in« 
stituted  in  the  Duchy  Court  of  Lancaster, 
the  one  Banner  v.  Hughes,  and  the  other 
Read  v.  Hughes;  the  bills  in  both  these  suits 
were  filed  on  the  25th  of  November  1858. 
The  suit  of  Banner  v.  Hughes  was  insti- 
tuted by  H.  W.  Banner  against  Thomas 
Hughes,  for  the  execution  of  the  trusts 
of  two  several  indentures,  dated  the  28th 
of  August  1848,  which  had  been  made 
by  John  Edwards,  and  that  the  rights  of 
all  parties  might  he  ascertained  in  the 
unsold  real  estate.  The  bill  also  prayed  for 
general  accounts.  In  this  suit  a  question 
was  raised,  whether  certain  real  estates, 
conveyed  by  John  Edwards,  upon  trust 
for  sale,  had  been  converted  into  per- 
sonalty, and  if  so,  whether  it  had  by 
subsequent  acts  been  reconverted  into 
real  estate.  In  case  there  had  been  no 
reconversion,  it  would  be  necessary  to  sell 
the  real  estate.  A  great  part  of  the  real 
estate  was  situate  in  the  county  of  Ches- 
ter, out  of  the  jurisdiction  of  the  Duchy 
Court. 

The  suit  of  Read  v.  Hughes  was  insti- 
tuted by  Margaret  Read,  one  of  the  next- 
of-kin  of  John  Edwards,  against  T.  Hughes 
and  H.  W.  Banner,  in  order  that  the  per- 
sonal estate  of  the  deceased  might  be 
administered ;  that  the  trusts  of  the  two 
deeds,  so  far  as  they  were  subsisting, 
might  be  executed ;  that  the  rights  of 
the  heir-at-law  and  the  next-of-kin  might 
be  ascertained;  that  accounts  might  be 
taken  of  the  personal  estate  of  J.  Edwards, 
and  of  his  debts,  &c.,  and  of  the  property 
comprised  in  the  indentures,  and  of  the 
rents  and  profits,  and  of  the  proceeds  of 
the  sale,  and  that  the  net  residue  might 
be  ascertained.  The  bill  also  prayed  for 
a  receiver,  and  that  all  sums  of  money, 
might  be  paid  into  the  Duchy  Court. 

On  the  29th  of  November  1858,  there 
being  no  opposition,  a  decree  was  made 
in  the  Duchy  Court,  in  both  the  suits  of 
Banner  v.  Hughes  and  Read  v.  Hughes ; 
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it  was  Immediately  enrolled,  and  was  theii 
serred  on  the  plaintiff  in  this  suit,  and 
advertisements  were  published  for  the 
heir-at-law  and  next-of-kin,  and  several 
persons  claiming  to  be  next-of-kin  of  the 
deceased  appeared  by  local  solicitors,  who 
entered  their  names  at  the  registrar's  office; 
but  before  any  further  proceedings  were 
taken,  Messrs.  Banner  and  Hughes  gave 
notice  of  motion,  asking  the  Court  to  stay 
all  further  proceedings  in  this  suit  of 
Wynne  v.  Hughes, 

Mr.  Selwyn  and  Mr,  Little^  in  support 
of  the  motion.  —  Messrs.  Banner  and 
Hughes  have  made  the  application  in  this 
court  to  avoid  a  discussion  of  whether  the 
Duchy  Court  could  stay  the  proceedings 
in  this  court ;  but  had  the  Duchy  Court 
made  any  such  order,  it  could  only  operate 
in  personam  to  the  extent  of  the  person's 
interests  within  the  Duchy  Court.  The 
Duchy  Court  had  clear  jurisdiction  over 
lands  within  its  limits ;  it  could  also  affect 
lands  out  of  the  jurisdiction,  provided  the 
parties  having  the  legal  estate  were  sub- 
ject to  the  jurisdiction  of  the  Court.  It 
might  order  a  sale  of  the  lands  out  of  the 
jurisdiction,  and  enjoin  the  parties  to  obey 
the  decree.  If  these  estates  were  not  re- 
converted, such  a  decree  would,  in  effect, 
make  Mr.  Hughes,  who  claimed  to  be  the 
heir-at-law,  and  Mr.  Banner,  who  had  the 
legal  estate  in  the  lands,  trustees  fur  the 
next-of-kin,  and  upon  a  sale  they  could 
convey  the  estate  to  a  purchaser.  If  a  tes- 
tator died  in  this  country  possessed  of 
property  here,  and  also  seised  of  real  estate 
in  Ireland,  this  Court  would  make  an  order 
respecting  the  real  estate  in  Ireland,  when 
once  it  had  ascertained  that  it  had  all  the 
parties  interested  in  the  testator's  estate 
before  the  Court. — 

Toller  V.  Carteret,  2  Vem.  494. 

Tulloeh  V.  Hartley,  1  You.  &  C.  C.C. 
114. 

Penn  v.  Lord  Baltimore,  1  Ves.  444. 

Darner  v.  Earl  Portarlington,  2  Phill. 
30;  s.  c.  15  Sim.  880;  15  Law  J. 
Rep.  (n.s.)  Chanc.  405. 

Rigby  V.  Strangways,  2  Phill.  175. 

Kinsey  v.  Kinsey,  2  Yes.  577* 

Mr,  Lhydand  Mr,  //itiyiiM.— There  was 
no  instance  of  parties  to  proceedings  in  a 
court  of  limited  jurisdiction  having  ever 


applied  to  stay  proceedings  in  a  rait  la 
Chancery.  To  give  jurisdiction  to  a  local 
Court,  it  was  essential  that  it  should  bare 
both  the  parties  and  the  land  within  ita 
limits.  If  the  land  was  out  of  its  jaria* 
diction,  a  decree  appointing  a  receiver 
could  avail  nothing  if  the  tenants  refuted 
to  attorn.  The  Court,  so  far  as  the  parties 
to  the  suit  were  concerned,  might  act  im 
personam,  but  it  could  not  act  in  rem^  espe« 
cially  if  there  were  any  derivative  interesta 
existing  in  the  property  out  of  the  juris-i 
diction.— 

4  Inst.  204. 

Lord  Coningsby^s  case,  9  Mod.  95. 

Davis  V.  Davis,  Finch,  451. 

Chalmers  v.  Laurie,  10  Hare,  App. 
xxvii. 

6  Fin.  Ahr.  570,  R.  •  Courta-Dachy.' 

Fisher  v.  Batten,  Vent.  155;  s.c.  % 
Keb.  826 ;  2  Lev.  24. 

13  ^  14  Vict.  c.  43.) 

17  4  IS  ^^^*'  ^*  82*  \  Duchy  CourU. 

ss.  7,  8,  11.  3 

15  4*  16  Vict.  e.  86.    \      Chancerj 

s.  42.  rule  8.  s.  66.)   Amendment. 

Mr,  Selwyn,  in  reply. 

Jan.  24.^The  Master  of  the  Rolu. 
— This  was  a  motion  to  stay  proceedinga 
in  a  cause  in  this  court,  by  reason  of  a 
decree  having  been  pronounced  in  the 
Duchy  Court  of  Lancaster.  There  caa 
be  no  question  but  that  if  the  two  Courts 
have  co-extensive  jurisdiction,  and  the 
two  suits  are  so  constituted  that  all  that 
is  required  in  one  may  be  obtained  in  tha 
other,  this  Court  will  stay  the  proceedinga 
in  the  suit  in  which  no  decree  has  been 
pronounced,  and  will  allow  the  other  to' 
proceed.  But  it  is  necessary  to  consider 
what  the  circumstances  of  this  case  are. 
Mr.  Edwards,  the  intestate  in  the  caaae, 
in  the  month  of  August  1848,  executed 
two  deeds,  which  were,  in  point  of  fact,. 
for  one  purpose  only  ;  one  was  for  the  sale 
of  his  real  estate,  and  the  other  declared 
the  trusts  of  the  money  which  arose  from 
the  sale ;  they  were,  in  point  of  fact,  for 
the  purpose  of  paying  his  debts.  In  the 
result,  a  large  surplus  remained  of  the 
property  for  the  benefit  of  the  settlor,  and 
a  considerable  portion  of  it  was  not  sold» 
and  though  by  the  deed  it  was  abeolnlel/ 
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enverted  into  peiBonal  estate,  it  if  alleged 
thitareeoiiTeraion  took  place  by  the  settlor, 
at  ke  was  desirous  that  it  should  be  re- 
eoBTerted;  and  in  consequence  of  that  the 
question  ia,  whether  the  property  which 
BOW  ranains  is  to  be  distributed  as  real  or 
ss  personal  estate,  in  other  words,  whether 
it  goes  to  the  heir-at-law,  or  whether  it 
goes  to  the  next-of-kin.     The  same  ques- 
tion arises  in  both  suits,  but  in  the  course 
of  the  proceedings,  and  certainly,  if  the 
next-of-kin  are  declared  entitled,  it  may 
beeome  necessary  to  sell  the  real  estate 
for  the  purpose  of  distributing  the  proceeds 
amongst  the  next-of-kin.     A  part  of  this 
real  estate  is  situate   in   the  county   of 
Chester ;    it  is  out  of  the  jurisdiction  of 
the  Duchy  Court  of  Lancaster.     I,  there* 
ime,  cannot  say  that  the  suit  in  this  court 
oight  to  be  stayed.     I  should,  however, 
not  hesitate  in  staying  the  proceedings  if 
the  Duchy  Court  of  Lancaster  had  com- 
pete and  entire  jurisdiction  over  the  whole 
mstter.     It  was  argued  that  the  decree  of 
tke  Duchy  Court  acts  in  ferstmam^  and 
thst,  although  it  has  no  authority  over  the 
liod  itself,  yet  as  it  had  authority  over  all 
^  persons  who  are  interested  in  the  land 
is  say  manner  whatsoever,  it  could,  when 
til  those  persons  were  parties  to  the  suit, 
pronounce  a  complete  and  effectual  decree 
in  the  matter.     It  was  also  argued  that  no 
iseeiver  could  be  appointed  over  the  entire 
Rsl  and  personal  estate.    It  was  also  clear 
that  a  sale  under  a  decree  or  order  of  the 
Dneby  Court  of  land  over  which  it  had 
jiiis&tion  was  a  perfectly  different  and 
^tisct  thing  from  what  it  was  where  it 
^Qtcted  persons  who  were  before  the  Court 
|o  lell  land  over  which  the  Court  had  no 
joriidietion.      Questions  would  arise   of 
Payments  of  money  into  court,  of  opening 
Udrags,  if  the  land   were  sold  by  the 
decree  of  the  Court ;  in  £Eu:t,  the  sale  can- 
^  take  effect  under  a  decree  of  the  Duchy 
fWt  of  Lancaster;  and  without  going 
^  long  details  familiar  to  every  person 
*eciigtoined  to  the  practice  of  the  High 
9^Qrt  of  Chancery  and  the  various  ques* 
ti<mt  that  arise  out  of  it,  I  am  of  opinion 
^  the  plaintiff  in    Wynne  v.   Hughes 
fught  be  put  to  considerable  difficulties 
^  I  were  to  say  that  he  was  not  to  pro- 
ceed with  the  suit  at  all.  The  proper  course, 
^^tnhte,  is  not  to  stay  the  suit  of  Wynne 


▼•  Hugheif  but  to  reftise  this  motion.  At 
the  same  time,  I  shall  reserve  the  costs  of 
the  motion  until  I  see  the  course  that  may 
be  taken,  and  the  mode  in  which  the  suits 
of  Banner  v.  Hughes  and  Read  v.  Hughes 
are  conducted  (1). 


Wood 
Dec.  2; 


TATLER  e.  THB  GREAT 
INDIAN  PENINSULAR 
RAILWAY  COMPANY 
AND  OTHERS. 


Vendor  and  Purchaser — Deed  executed 
in  Blank — Negligence, 

T,  being  the  holder  of  certain  shares  in 
a  company  upon  which  201.  each  had  been 
paid  up,  and  being  also  entitled  to  other 
shares  in  the  same  company  upon  which  2/. 
each  had  been  paid,  instructed  his  broker 
to  sell  the  21.  shares.  The  broker  sold  the 
20/.  shares,  and  brought  to  T.  for  execution 
by  him  deeds  of  transfer  in  which  blanks 
were  left  for  the  name  of  the  transferee, 
and  for  the  number  and  numbers  of  the 
shares.  The  deeds  bore  stamps  high  enough 
to  carry  the  201.  shares,  and  were  executed 
in  blank  by  T.  The  deeds  were  deliver^ 
ed  in  this  condition,  together  with  the  share 
certificates  for  the  201.  shares,  which  had 
been  fraudulently  obtained  by  the  broker^ 
to  bond  fide  purchasers,  who  filled  up  the 
blanks.  Upon  a  bill  filed  by  T, — Held, 
that  the  deeds  of  transfer  were  void,  and 
that  he  was  entitled  to  the  shares  expressed 
to  be  transferred  thereby,  and  to  have  his 
nAme  restored  to  the  register. 

The  bill  in  this  case  was  filed  for  the 
purpose  of  having  it  declared  that  certain 
transfer  deeds  of  shares  in  the  Great  In* 
dian  Peninsular  Railway  Company  signed 
by  the  plaintiff  were  void,  and  for  an  in- 
junction to  restrain  the  registration  of  the 
deeds  or  any  other  dealing  with  the  shares, 
and  for  other  relief. 

The  plaintiff,  a  barrister,  was  the  owner 
and  registered  holder  of  120  shares  in  the 
company,  upon  each  of  which  20/.  had 
been  paid  up,  and  he  afterwards  became 
entitl^  to  sixty  new  shares  in  the  same 
company,  subject  to  the  payment  of  21, 
deposit  per  share,  making  altogether  120/., 
for  which  he  gave  his  broker,  Mr.  Bour- 
(1)  Seepott, 
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dillon,  a  c1ieqne»  with  instructions  to  pay 
the  deposit.  Shortly  afterwards,  being 
desirous  of  selling  the  new  shares,  he 
instructed  Bourdillon  to  sell  them,  and 
Bourdillon  afterwards  informed  him  that 
he  had  sold  them,  and  brought  him  two 
printed  forms  of  deeds  of  transfer,  which 
the  plaintiff  signed,  believing  them  to  be 
deeds  of  transfer  of  the  sixty  new  shares ; 
but  the  name  of  the  transferee  was  not 
then  inserted  in  either  of  the  deeds,  and 
in  each  deed  a  blank  space  was  left  for  the 
name  of  the  transferee  as  well  as  for  the 
number  and  numbers  of  the  shares  purport* 
ed  to  be  transferred,  and  the  broker  then 
informed  the  plaintiff  that  the  blanks  could 
not  be  filled  up  until  it  was  known  how  the 
shares  were  to  be  divided.  These  deeds, 
when  executed  by  the  plaintiff,  were  stamp- 
ed respectively  5^.  and  3/.,  and  when  the 
blanks  were  filled  up,  the  deeds  appeared 
to  be  transfers  of  20/.  shares ;  one  of  the 
deeds  being  for  fifty  such  shares,  and  the 
other  for  thirty. 

On  receiving  notice  from  the  secre- 
tary, that  these  transfers  had  been  present- 
ed for  registration,  the  plaintiff  discovered 
that  the  blanks  had  been  filled  up  with 
20/.  shares,  and  that  the  deposit  upon  the 
21.  shares  had  never  been  paid  by  Bour- 
dillon, though  the  cheque  for  120/.  was 
returned  by  the  bankers  as  cashed.  The 
plaintiff  thereupon  wrote  to  the  secretary, 
requesting  that  the  transfers  might  not  be 
acted  upon,  and  filed  the  present  bill 
against  the  company  and  the  transferee. 

The  defendants,  the  purchasers  of  the 
shares,  by  their  answer  stated,  that  when 
the  deeds  of  transfer  were  handed  over  to 
them  by  Bourdillon,  they  contained  the 
number  and  description  of  the  shares ;  but 
admitted  that  the  numbers  of  the  shares  as 
well  as  the  consideration,  1,000/.  and  600/. 
respectively,  were  added  by  their  authority. 
They  insisted  that  the  purchase-money  was 
really  paid  in  full  to  Bourdillon,  by  whose 
acts,  as  the  accredited  agent  of  the  plaintiff, 
the  plaintiff  must  be  bound. 

With  regard  to  the  blanks  for  the  names 
of  the  transferees,  it  appeared  that  the 
purchasers,  who  were  stock-jobbers,  pur- 
chased the  shares  to  sell  again ;  but  not 
having  re-sold  them  by  the  settling-day, 
they,  in  accordance  with  the  long-establish- 
ed usage  of  the  Stock  ExchangCi  desired 


Bourdillon  not  to  fill  in  the  name  of  the 
transferee,  which  they  would  fill  in  them- 
selves when  they  had  disposed  of  the  shares ; 
the  object  of  this  being  avowedly  to  save 
the  expense  of  the  extra  stamp* 

It  further  appeared  that,  at  the  time  of 
delivering  over  the  deeds  of  transfer,  Bomw 
dillon  had  also  handed  to  them  the  share 
certificates  of  the  eighty  20/.  shares,  whidi 
he  had  fraudulently  obtained  from  the 
company. 

It  was  not  disputed  that  the  shares  had 
been  bond  fide  purchased  from  Bourdillon, 
who  had  misappropriated  the  money,  and 
the  only  question  was,  upon  whom,  under 
these  circumstances,  Uie  loss  should  fall. 

The  account  of  the  transaction  whieh 
was  given  by  the  defendants,  the  pur* 
chasers,  and  which  was  adopted  by  the 
Vice  Chancellor,  was  as  follows  :—•*  We 
are  stock  and  share  dealers,  and  members 
of  the  Stock  Exchange,  London,  and  I« 
the  said  Stephen  Spurling,  for  several  yean 
past,  have  carried  on  business  extensiTely 
as  a  dealer  in  stock  and  shares,  and  from 
the  month  of  January  last  we  have  carried 
on  such  business  in  co-partnership  toge* 
ther.  In  and  for  several  years  previously 
to  the  month  of  July  last,  Charles  Bour* 
dillon  carried  on  business  as  a  stock  and 
share  broker,  and  was  also  a  member  of 
the  Stock  Exchange.  Previously  to  the 
28th  of  July  1857  we  had  had  variout 
transactions  with  the  said  Charles  Bonr* 
dillon  in  the  way  of  his  business  as  a  stoek 
and  share  broker,  and  the  said  Chailea 
Bourdillon  was,  on  the  said  28th  of  Ja]y» 
and  for  several  weeks  subsequently,  in  fiXk 
credit  as,  and  was  a  duly  qualified  and 
accredited  broker,  carrying  on  businese  am 
the  Stock  Exchange.  On  the  said  SSth 
of  July  last,  the  said  C.  Bourdillon  aa 
such  stock  and  share  broker  as  aforesaid, 
offered  to  me,  the  deponent,  S.  Spnrling^ 
for  sale  on  the  Stock  Exchange,  sixty 
Great  Indian  Peninsular  Hallway  90L 
shares,  which  he  represented  he  had  for 
sale  as  a  broker,  and  I  accordingly  agreed 
with  him  for  the  purchase  of  such  aizty 
shares,  at  the  price  of  19f  per  ahars, 
being  the  then  market  price  of  such  sham, 
and  a  note  of  such  purchase  waa  entered 
in  our  books,  according  to  the  VLWgp  of 
the  Stock  Exchange.  In  the  latter  pait 
of  the  same  28th  day  of  July  laat  the  said 
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C.  Bouidfllon  offered  to  sell  to  me  twenty 
nore  of  tlie  said  Grreat  Indian  Peninsular 
Railway  Company  20^.  shares,  which  he 
represented  he  had  for  sale  as  a  broker, 
sad  I  agreed  with  him  for  the  purchase  of 
mch  farther  20^.  shares,  at  the  price  of 
19)-  per  share,  being  the    then   market 
piiee  of  soch  shares,  Uie  market  having  in 
the  eoorse  of  the  day  somewhat  declined, 
sod  a  note  of  such  last-mentioned  pur- 
chase was  made  in  our  books;  the  said 
porehaaes  were  made  on  account  of  me 
and  my  said  co-partner  in  the  usual  course 
of  our  partnership  business Accord- 
ing to  the  usual  course  of  business,  as 
between  brokers  and  dealers  on  the  Stock 
Exchange,  we,  on  the  then  next  settling- 
day,  being  the  30th  of  July,  adjusted  our 
seeount  with  the  said  C.  Bourdillon  for 
the  said  eighty  shares,  and  for  some  other 
tiaasaetions  we  had  had  with  him  during 
tiiat  month,  when  there  appeared  to  be  a 
bdanee  in  hia  favour,  including  the  pur- 
dttse-money  of  the  said  shares,  of  1,624^. 
4i.  Sd.^  which  last-mentioned  sum,  on  the 
following  day,  being  the  8 1st  of  July,  was 
psid  by  oa  to  the  said  C.  Bourdillon,  by 
td^que  on  our  bankers,  and  which  cheque 
vss  duly  paid  when  presented.     Contem- 
poraneooaly  with  such  payment,  and  in  ex- 
efaaoge  for  the  said  cheque,  the  said  C.  Bour- 
filloB  delivered  over  to  us  the  certificates  of 
eighty  20/.  shares  in  the  said  Great  Indian 
Pcainsttlar  Company,  together  with  two 
ieeds  of  transfer  of  the  said  shares  exe- 
cated  by  the  plaintiff,  one  of  such  deeds 
of  tnusfer  being  on  a  5/.  stamp,  and  pur- 
portiag  to  be  a  transfer  of  fifty  shares  in 
^  said  company,  and  the  other  being  on 
&  tl,  stamp,  and  purporting  to  be  a  trans- 
fer of  thirty  ahares  in  the  said  company. 
Ve  lay  that  we,  being  dealers  in  shares, 
pQrehased  the  said  shares  to  sell  again, 
ttd  Bot  intending  to  hold  them  ;  but  not 
^'^tng  resold  them  by  the  settling-day, 
*^  in  accordance  with  the  long-established 
Vnge  of  the  Stock  Exchange,  desired  the 
Mod  C.   Bourdillon  not  to  fill  into   the 
tatfers  the  name  of  the  transferee,  but 
to  leave  it  in  blank,  and  we  would  fill  in 
^  name  ourselves  when  we  had  disposed 
<^tbe  shares ;  and  a  few  days  afterwards, 
^»viiig  a  loan  open  with  Messrs.  J.  H. 
Sparling  &  Son,  we,  with  their  consent, 
^  in  the  name  of  the  defendant  P.  Spur- 


ling  into  the  said  two  deeds  of  transfer,  as 
the  transferee  of  the  said  shares,  and  in 
part  satisfaction  of  the  said  loan,  and  at  the 
same  time  added  thereto  the  numbers  of 
the  shares,  according  to  the  certificates 
which  had  been  delivered  to  us." 

With  regard  to  the  practice  on  the  Stock 
Exchange,  several  dealers  made  affidavits 
to  the  following  effect: — "It  is  the  con- 
stant practice  of  brokers  and  dealers  on 
the  Stock  Exchange  to  have  the  transfers 
of  shares  which  they  have  to  sell  executed 
by  the  vendors  in  blank,  and  to  fill  in  the 
name  of  the  purchaser,  the  amount  of  the 
consideration-money  and  the  particulars  of 
the  shares  intended  to  be  sold,  after  the 
bargain  is  made  with  the  purchaser.  A 
broker  having  in  his  possession  the  certi- 
ficates of  the  shares  proposed  to  be  sold, 
and  a  blank  deed  of  transfer  executed  by 
the  party  in  whose  name  the  shares  stand, 
is,  according  to  the  invariable  practice  and 
usage  of  the  Stock  Exchange,  considered 
and  dealt  with  as  the  authorized  agent  of 
the  party  in  whose  name  the  shares  stand, 
to  sell  and  receive  the  purchase-money 
for  the  shares.  This  usage  and  cnstom  is 
so  firmly  established  that  it  is  daily  acted 
upon.  I  have  myself  frequently  acted 
upon  it,  and  bought  and  sold  shares  upon 
the  credit  of  blank  transfers  signed  by  the 
vendors;  and  it  would,  as  I  verily  believe, 
most  materially  interfere  with  the  course 
of  business  on  the  Stock  Exchange,  and 
introduce  great  delay  and  difficulties  in  the 
transaction  of  business,  if  the  practice  should 
be  interfered  with." 

The  following  passages  occurred  in 
other  affidavits  made  by  dealers  :*- 

**  As  far  as  I  know,  this  transaction 
would  be  considered  amongst  the  jobbers 
a  regular  and  usual  transaction.  I  cannot 
speak  about  the  brokers.  In  my  opinion, 
it  would  make  no  difference  in  the  regu- 
larity of  the  transaction,  if  the  considera- 
tion and  the  numbers  of  the  shares  were 
omitted,  with  such  men  as  Spurling  and 
Bristowe;  with  other  men  the  omission  of 
the  name  of  the  transferee  might  make  a 
difference.  With  some  men  I  would  not 
enter  into  a  time  bargain  at  all.  If  the 
stamp  were  on  the  transfer  that  would 
represent  the  amount  of  consideration  that 
must  be  filled  in.  In  this  case  an  8^. 
stamp  was  on  the  transfer,  which  would 
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■hew  that  the  shares  were  meant  to  be  20^ 
shares.  If  there  was  a  stamp  on  the  name 
of  the  transferee,  and  the  namber  or  nnm- 
hers  of  the  shares  omitted,  I  think  that 
would  make  no  difference,  because  the 
certificates  would  have  to  be  delivered 
with  the  transfer,  and  these  would  give  the 
numbers.  All  the  difference  would  be, 
that  the  buyer's  clerk  would  enter  the 
numbers  instead  of  the  seller's.  We  only 
know  the  broker.  We  know  no  one  else 
in  the  transaction.  It  is  for  the  accom- 
modation of  the  jobber,  and  usually  at  his 
request,  that  the  transferee's  name  is 
omitted." 

"  I  have  known  many  instances  of  such 
practice.  The  jobbers,  for  their  own  con- 
venience, are  always  desirous  to  make  use 
of  this  practice.  •  •  •  As  fSar  as  I  have  seen 
blank  transfers,  the  name  of  the  shares 
and  the  numbers  of  them  are  generally 
filled  in,  but  not  invariably  so.  The  con- 
sideration-money most  frequently  is  not 
filled  in.  If  the  numbers  are  not  filled  in, 
but  the  certificates  are  handed  over,  the 
only  practical  difficulty  is,  that  there  might 
be  a  mistake.  It  would  also  be  a  satis- 
&ction  to  the  seller  to  see  that  he  is  only 
signing  a  transfer  for  the  shares  of  which 
he  has  given  up  the  share  certificates. 
The  number  is  inserted  for  the  seller's 
protection." 

Mr.  Rolt,  Mr.  W,  M,  James  and  Mr, 

Walford,  for  the  plaintiff*.— The  deeds  of 

transfer  are  absolutely  void.     Bourdillon 

could   have   no  authority  to   fill  up  the 

blanks  without  a  power  of  attorney ;  and 

if  the  purchaser,  leaving  the  documents 

with  all  the  blanks,  had  filed  his  bill  for 

specific  performance  he  must  have  failed.— 

Hatch  V.  SearUi,  2  Sm.  &  G.  147 ; 

s.  c.,on  appeal,  24  Law  J.  Rep.  (n.s.) 

Chanc.  22. 

Hibblewhite  v.  M*Morine,  6  Mee.  & 

W.  200;  B.C.  9  Law  J.  Rep.  (n.s.) 

Exch.  217. 

The  Companies  Clauses  Consolidation 

Act  (8  Vict.  c.  16),  ss.  14,  15. 

Mr.  Willcock  and  Mr.  O.  M.  Giffard, 
for  the  transferees. — The  loss  has  been 
occasioned  by  the  negligence  of  the  plain- 
tiff, and  where  a  loss  must  fall  on  one  of 
two  innocent  persons,  the  person  through 


whose  negligence  the  loss  baa  been  oeea« 
sioned  must  be  the  sufferer — Per  Aahonly 
J.,  in  Lickbarraw  v.  Mmsom  (1),  Perrjf* 
Herriek  v.  Attwood  (2),  and  Rice  v.  Rie§ 
(3).  With  respect  to  the  blank  transfen 
they  cited— 

Humble  y.  LangsUm^  7  Mee.  ft  W.  517  { 
a.  c.  10  Law  J.  Rep.  (N.t.)  Exdu 
442. 
Young  V.  Groie^  4  Bing.  258 ;  a.  c  S 

Law  J.  Rep.  C.P.  165. 
SehuUz  V.  Astlep,  2  Bing.  N.C.  544) 
s.  c.  7  Car.  ft  P.  99 ;  5  Law  J.  Rep. 
(n.s.)  C.P.  180. 
Horsfall  v.  Fauntleroy,  10  B.  ft  C.  755; 
s.  c.  8  Law  J.  Rep.  K.B.  259. 

Mr.  J.  Hinde  Palmer  appeared  for  Hm 
company. 

Mr.  Roll  replied. 

Jan.  13.— Wood,  V.C,  after  stating  Ai 
facts  at  some  length  as  narrated  above,  said 
that,  undoubtedly,  Mr.  Tayler  waa  gwlty 
of  considerable  negligence  in  ezecntiag  tka 
transfers  in  blank,  as  of  course  he  expect* 
ed  the  transaction  to  be  completed  tbioogli 
the  operation  of  the  instruments  so  ngmd 
by  him  in  blank,  and  also  in  not  notieiag 
that  the  stamps  were  sufiicient  to  carry  Um 
20/.  shares.  As  soon,  however,  as  he  iMid 
by  a  fortunate  accident  received  from  the 
secretary  notice  that  the  two  transfers  had 
been  left  for  registration,  he  immediately 
wrote  a  reply,  saying  he  had  only  signad 
transfers  for  sixty  21.  shares,  and  alao  wrot* 
to  Bourdillon  for  an  explanation.  Thera 
was  no  laches  after  this,  and  the  quealioB 
now  was,  whether  he  was  entitled  to  havo 
these  transfers  declared  void  aa  agaiaal 
himself,  and  several  authorities  had  beea 
cited  to  shew  that  he  must  be  held  to  have 
lost  his  right  with  respect  to  the  aharaa  ifl  j 
question.  The  first  question  raised 
whether  the  transfers  themselves  were 
rative.  Upon  that  there  could  hardly 
the  shadow  of  a  doubt  after  the 
in  Hibblewhite  v.  M* Marine.  It  would 
absurd  after  that  decision  to  contend 
the  transfer  was  valid.  In  that  caae  Z*« 


(1)  2Tenn  Rep.  63,  70. 

(2)  2  De  Gex  &  Jo.  39 ;  s.  c  27  Law  J. 
(N.S.)  Cbanc.  121. 

(3)  2  Drew.  73;  s.c  28  Law  J.  Bcp.  (a. 
Chano.  239. 
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T.  E9ani(A\  where  Lord  Mansfield  held 
tiiat  a  bond  was  valid  which  was  given  with 
tiie  name  of  the  obligee  and  sum  in  blank 
to  a  broker  to  obtain  money  upon  it,  was 
dted  as  an  authority  for  the  validity  of  a 
truufer  deed  executed  with  the  name  of 
the  purchaser  in  blank  ;  but  the  Court  of 
Exchequer  expressly  overruled  the  deci- 
sion.    It    is    said    that    Hibblewhite    v. 
ItMorme  was  decided  on  merely  technical 
grounds,  but  if  the  policy  of  the  law  is  to 
he  maintained  it  follows  that  before  an 
igent  can  legally  fill  up  blanks  in  an  in- 
itmment,  he  must  be  authorized  to  do  so 
by  an  instrument  eqiially  solemn  in  form. 
There  is  no  question  whatever,  therefore, 
diat  when  these  instruments  were  delivered 
to  the  purchasers  they  passed  on  the  face 
<^  them  no  legal  interest.     The  question 
then  arises,  how  far  the  plaintiff  is  answer- 
ible  for  his  own  negligence.     The  case  of 
SduUiu  y*  Aitley  was  the  case  of  a  bill  of 
oehange,  and  it  was  held  no  objection  to 
iki  validity  that  the  acceptance  and  indorse- 
Mat  were  written  before   the   bill   was 
invn.     But  no  seal  fs  required  to  a  bill 
ofexdiange,  and  the  Court  considered  that 
there  was  an  implied  agency.     Young  v. 
OnU^  which  was  cited  on  the  question  of 
legligence,  was  a  case  where   a   person 
having  an  account  at  a  bank  left  with  his 
wife  certain   blank    cheques    signed    by 
hbnself^   with   directions    to  her    to    fill 
them  up,  and  she  caused  one  to  be  filled 
up  with  the  words  "  fifty-two  pounds  two 
shillings,"  the  "fifty**  being  commenced 
with  a  small  letter,  and  placed  in  the  middle 
ef  the  line  and  the  figures  *'52„2*'  being  also 
placed  at  a  considerable  distance  from  the 
printed  £•    The  person  to  whom  the  check 
VII  delivered  having  inserted  the  words 
** Three  hundred  and  '*  before  the  **  fifty," 
tad  the  figure  **d"  before  the  '*  52,**  and  the 
iMsker  having  paid  the  852/.  2«.,  the  ques- 
tioawas  upon  whom  the  loss  must  fall,  and 
^  Court  held  that  it  must  fall  upon  the 
csttomer,  proceeding  partly  on  the  ground 
of  negligence  and  partly,  by  analogy  to 
^  doctrine   applicable  to   bills  of  ex- 
punge, on  the  ground  that  the  banker 
^  bound  to  pay  to  the  order  of  his 
c^^mer*     In  that  ease  the  alteration  was 
^^  m  such  a  manntf  that  no  person 

(4)  Cited  m  Master  v.  MiUer,  1  Anst.  228. 
Kbv  Sasns^  XXYIIL— Ohavo. 


using  due  and  ordinary  diligence  could 
have  discovered  that  it  had  been  made 
improperly.  But  if  the  added  words  had 
been  interlined  or  badly  written,  the  banker 
would  not  have  been  exonerated.  These 
are  the  sort  of  cases  that  have  been  cited 
for  the  defendants.  Then  the  rule  laid 
down  by  Ashurst,  J.,  inZicAr&arrouf  V.  Maton, 
has  been  cited,  that  whenever  one  of  two 
innocent  persons  must  suffer  by  the  acts  of 
a  third,  he,  who  has  enabled  such  third  per- 
son to  occasion  the  loss  must  sustain  it. 
Of  course  there  can  be  no  doubt  about 
that  proposition ;  but  the  contention  of  the 
defendants  is,  that,  through  the  negligence 
of  the  plaintiff,  though  they  have  no  legal 
title,  they  have  acquired  the  equitable  right. 
I  think  they  have  plainly  no  right.  They 
must  be  taken,  as  everybody  must  be  taken, 
to  have  known  the  law ;  and  when  Bour- 
dillon  presented  to  them  these  transfers 
they  knew  that  both  the  numbers  of  the 
shares  and  the  name  of  the  purchaser  were 
left  in  blank.  But  then  it  is  said  that, 
according  to  the  custom  prevailing  between 
brokers  and  jobbers,  the  person  holding 
the  share  certificates  is  considered  as  hav- 
ing the  title,  and  it  is  the  universal  practice 
to  accept  transfers  signed  in  blank.  But 
how  can  the  Court  recognize  that  as  a 
custom  of  trade  which  is  plainly  illegal  ? 
One  of  the  witnesses  states  candidly  in  his 
afiidavit  that  it  is  done  for  the  purpose  of 
avoiding  the  stamp.  Surely  no  Court  can 
recognize  such  a  custom  as  that  as  a  legal 
one,  or  one  which  Tayler  was  bound  to 
take  notice  of. — [His  Honour  referred  at 
some  length  to  the  evidence  adduced  as  to 
the  custom,  the  effect  of  which  is  already 
stated,  and  proceeded  :] — The  defendants 
have  themselves  been  guilty  of  great  negli- 
gence in  taking  a  transfer  in  such  a  form 
as  this.  For  all  they  knew,  Bourdillon 
might  have  had  in  his  hand  the  certificates 
for  the  21,  instead  of  the  20^.  shares. 
Tayler*s  negligence  was  unquestionably 
very  great,  but  if  these  defendants  had  done 
what  the  law  required  them  to  do,  they 
would  have  had  nothing  to  complain  of; 
and,  therefore,  though  Tayler*s  negligence 
was  the  primary  cause  of  the  misfortune, 
yet,  as  they  have  preferred  following  an 
illegal  practice  to  one  which  would  have 
made  them  safe,  they  must  abide  by  the 
consequences  of  their  own  acts.     Then,  it 
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is  said  farther,  that  the  plaintiff  it  not 
entitled  to  come  into  equity  for  relief,  but 
must  stand  on  his  legal  rights  alone  ;  but 
he  is  obliged  to  come  here  for  the  injunc- 
tion, and  also  for  the  purpose  of  having 
the  shares  re-delivered  to  him.  It  must 
be  declared  that  the  several  deeds  of 
transfer  are  void,  and  that  the  plaintiff  is 
entitled  to  the  shares  expressed  to  be 
transferred  thereby,  and  to  have  his  name 
restored  to  the  register.  He  trusted  Bour- 
dillon  to  the  extent  of  the  sixty  2l,  shares, 
and  he  must  give  up  the  money  received 
in  respect  of  them  ;  and  upon  his  submit- 
ting to  that,  he  will  have  his  costs  of  the 
suit. 


HDS  Justices.  "\ 
\  23 ;  Dec.  4.  > 
ui.  11,  24.     3 


Lords  Justices. 

Nov. 
Jan. 


BIDDLES  V,  JACKSON. 


Ward  of  Court — Marriage  after  Twenty- 
one^^Settlement — Fund  in  Court — JuriS' 
diction* 

A  female  ward  of  Court  married  a  fori* 
night  after  attaining  twenty-one.  Upon  a  joint 
petition  of  herself  and  her  husband,  asking 
for  payment  of  a  fund  in  court,  part  of  her 
fortune,  to  her  husband,  the  Court  refused 
to  examine  the  lady,  who  offered  to  attend 
for  that  purpose,  and  it  also  refused  to 
accede  to  the  prayer  of  the  petition,  hut 
made  an  order  directing  the  dividends  of  the 
fund  to  be  paid  to  the  husband  during  the 
joint  lives  of  himself  and  his  wife,  without 
prejudice  to  any  question.  The  order  of 
the  Court  was  made  precisely  on  the  same 
footing  as  if  the  lady  had  been  examined  in 
court,  and  had  expressed  in  the  strongest 
manner  her  desire  that  not  any  part  of  the 
fund  should  be  settled. 

The  facts  of  this  case  are  reported  ante, 
p.  40.  Application  was  made  to  the  Lords 
Justices,  by  way  of  appeal  from  the  order 
made  by  tlie  Master  of  the  Rolls,  or  rather 
that  their  Lordships  would  be  pleased  to 
hear  the  petition  without  the  parties  being 
put  to  the  trouble  and  expense  of  a  formal 
petition  of  appeal. 

Mr,  Dean  supported  the  application. 

Lord  Justice  Turner.— The  Master 


of  the  Rolls  has  made  the  order;  it  it 
therefore  impossible  to  hear  the  petitioii 
without  the  parties  being  at  the  troublft 
of  presenting  an  appeal. 

Lord  Justice  Knioht  Bruce.— If,  upon 
application  to  the  Master  of  the  Rolls,  hit 
Honour  shall  think  fit  to  withdraw  the 
order,  and  express  a  wish  that  we  should 
hear  the  original  petition,  we  may  be  able 
to  do  so. 

Mr,  Dean,  on  the  same  day,  stated  that 
the  Master  of  the  Rolls  had  consented  to 
withdraw  the  order,  and  requested  the 
Lords  Justices  to  hear  the  petition. 

Their  Lordships  ordered  the  case  to  be 
put  into  the  paper  on  the  first  petition  day 
after  the  term. 

Dec.  4.— ilfr.  Dean  read  from  the  affi- 
davits of  the  mother,  daughter  and  huaband 
that  the  intimacy  had  lasted  for  two  years, 
and  that  the  property  to  which  the  daugh- 
ter was  entitled  in  possession  waa  48SI. 
consols,  96^.  reduced,  and  U.  Sa.  5d.  cash; 
that  there  was  due  to  her  mother  for  her 
support  about  400^.,  which  all  parties  had 
agreed  should  be  paid  to  that  lady  ;  that 
the  husband  was  fully  competent  to  sup- 
port his  wife,  and  that  the  mother  was 
the  tenant  for  life  of  a  considerable  sum  of 
consols,  which  at  her  death  would  be  di- 
visible among  her  three  daughters,  of  whom 
Mrs.  Jackson  was  one. 

[Lord  Justice  Knioht  Brucb.— My 
impression  is  that  a  contempt  has  been 
committed,  though  I  do  not  give  any  con« 
elusive  opinion.  I  have  no  objection^ 
however,  to  the  husband  receiving  out  of 
court  the  sums  to  which  his  wife  is  entitled 
at  once,  if  he  expresses  a  willingpsess  td 
execute  a  settlement,  if  called  upon,  of  the 
reversionary  property  to  which  she  will 
become  entitled  in  possession  on  ber 
mother's  death.] 

[Lord  Justice  Turner.— If  the  small 
sums  are  paid  out,  I  think  the  easiest  way 
will  be  for  the  lady  to  appear  before  ns, 
and  that  at  the  same  time  a  draught  of  a. 
settlement  of  the  reversionary  propert]r 
should  be  submitted  to  the  Court.  I  give 
no  opinion  whatever  on  the  question  of 
contempt.] 

£LoRD  Justice  Knioht  Bruce.— Mn. 
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jMAwaa  can  communicato  to  ns  when  it 
will  be  agreeable  to  her  to  appear  for  ex- 
aminadoDy  and  her  husband  to  lay  whether 
he  accedes  to  the  views  expressed  by  this 
Conrt  as  to  the  settlement.  J 

Jfr.  Dean  said  that  their  Lordships* 
pleasure  ahould  be  communicated  to  the 
parties ;  and  though  he  would  not  trouble 
the  Court  with  any  statement  of  the  cases 
on  this  important  subject,  yet  he  might  say 
that  in  those  of  marriage,  even  so  soon 
after  an  infant  had  attained  twenty-one  as 
one  day,  a  contempt  was  held  not  to  have 
been  committed. 

Jan.  11.— Afr.  Dean  stated  that  the 
pUasnre  of  their  Lordships  had  been  com- 
aronicated  to  the  parties,  but  that  Mrs. 
Jackson  positively  declined  to  accede  to 
tite  proposition  made  by  the  Court  as  to  a 
settlement,  and  expressed  her  desire  that 
the  prayer  of  the  petition  should  be  acceded 
to.    It  was  in  total  ignorance  on  the  part 
sf  the  lady,  of  her  mother  and  of  her  pre- 
•cat  husband  that  the  young  lady  was  a 
«ird  of  Court ;  that  that  gentleman  made 
Imt  sn  oflfer  of  marriage,  but  the  mother 
objected  that  her  daughter  ought  not  to 
lurry  under  the  age  of  twenty- one,  and 
is  tbat  decision  the  young  lady  concurred. 
The  maniage  was  accordingly  postponed 
tmtil  August  last,  and  then,  a  fortnight 
<fter  she  attained  her  majority,  the  mar- 
riage took  place. 

[Lord  Justice  Knight  Bruce  observed 
tliit  it  seemed  quite  clear  that  where  a 
vvd  of  Court  married  during  infancy,  the 
Coon  would  retain  its  hold  over  the  pro- 
perty of  the  ward,  and,  if  a  female,  would 
P>7  >>o  regard  to  her  wishes,  but  settle  the 
Property  as  in  its  discretion  it  thought 
^eit  for  her  benefit.  What,  however,  was 
^btfnl  to  his  Lordship  was,  whether, 
*Wre  an  infant  ward  of  Court  receives 
Koposals  of  marriage  during  her  infancy, 
iad  a  marriage  takes  place  after  her  roa- 
i^otj  on  the  footing  of  the  proposal  before 
^e,  such  a  marriage  did  not  stand  in  all 
'espects  as  regarded  property  on  the  same 
^ng  as  if  it  had  taken  place  during 
ttisority.] 

Mr,  Dean  then  proceeded  to  argue  that 
if  tbe  rule  was  to  be  established  according 
to  the  intimation  just  thrown  out  by  the 
I^rd  Justice  Knight  Bruce,  that  when  a 
>&ttriage  takes  place  with  a  female  ward  of 


Court  after  her  majority  upon  the  footing 
of  an  engagement  or  understanding  entered 
into  while  she  was  under  age,  the  parties 
should   be  treated  in  precisely  the  same 
way  as  if  they  had  married  while  she  was 
an  infant,  it  would  be  carrying  the  doc- 
trine much    further    than   any   previous 
authorities  had  placed  it.     The  rule  re- 
garding   such  a    subject    was   thus   dis- 
tinctly  stated    by    Lord   Eldon,   in   the 
case  of  Ausien  v.  Halsey  (1),  which  was 
a    leading    case.       His    Lordship    said« 
"He   wished  it   to   be   understood   that 
though  a  female  ward  of  the  Court,  when 
of  age,  might  make  whatever  settlement  of 
her  property  she  pleased,  and  might  effec- 
tuate  this   by   consenting  personally   in 
court,  or  under  a  commission  for  the  pur- 
pose ;  yet  that,  where  this  was  not  done,  her 
property  would  never  be  discharged  from 
the  protection  of  the  Court,  except  by  the 
order   of  the   Court,  and,   consequently, 
until  such  proceeding,  she  and  her  pro- 
perty must  always  be  considered  as  hav- 
ing the  protection  of  the  Court  still  around 
her."     If  a  female  ward  of  Court  could 
make  whatever  settlement  of  her  property 
she  pleased,  what  difference,  it  might  be 
asked,  could  it  make  that  she   chose  to 
make  no  settlement  at  all  ?  That  case  was 
followed  by  Sir  John  Leach,  in  Long  v. 
Long(2\  where  the  marriage  took  place 
the  day  after  the  ward  attained  twenty- 
one,  and  yet  it  was  held  that  no  contempt 
was  committed,  and  that  that  portion  of 
the  lady*s  property,  to  the  payment  of  which 
she  had  given  her  consent  in  court,  was 
bound  by  that  consent.     The  same  prin- 
ciple was  recognized  by  Vice  Chancellor 
Kindersley,  in  Money  v.  Money  (3),  where 
the  marriage    was    purposely   postponed 
until  a  few  days  after  the  ward  attained 
twenty -one.      So  also   their   Lordships, 
sitting  in  the  full  Court  of  Appeal,  had,  in 
an  unreported  case,  decided  on  the  5th  of 
March  1858(4),  followed  the  same  rule, 
and  had  overruled  a  decision  of  the  Master 
of  the  Rolls,  directing  a  settlement  on  the 
ground  that  the  marriage  had  taken  place 
three  days  after  the  ward  attained  the  age 
of  twenty-one  years. 

(1)  2  Sim.  &  S.  123,  in  note  to  Long  o.  Long. 

(2)  Ibid.  119. 

(8)  3  Drew.  256;  s.  c.  24  Law  J.  Rep.  (n.s.) 
Chanc.  6S4. 
(4)  Longbottom  v.  Pierce. 
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[Lord  Justice  Knight  Brucb.— I  have 
totally  forgotten  that  case.] 

[Lord  Justice  Turner.— I  have  ex- 
amined my  note  book  of  the  day,  and  find 
nothing  of  such  a  case.] 

The  registrar's  book  of  the  5th  of  March 
1858  was  handed  up,  but  the  only  note  of 
Longhoitom  v.  Pierce  was,  that  the  full 
Court  agreed  with  the  Master  of  the  Rolls 
that  no  examination  was  necessary. 

Mr.  Everitt  Stiffe,  counsel  in  Longhottom 
V.  Pierce^  said  that  the  full  Court  of  Ap- 
peal appeared  to  think  that  the  rule  ought 
to  be  settled,  and  that  if  the  Court  had 
jurisdiction  over  the  property  of  a  ward 
after  majority  for  one  day,  it  had  jurisdic- 
tion indefinitely.  He  also  stated  that  the 
order  was  made  on  the  mere  volition  of  the 
lady.     The  sum  there  was  small. 

[Lord  Justice  Knight  Bruce,  for 
himself,  said,  if  he  had  expressed  him- 
self differently  in  Longhottom  v.  Pierce  to 
what  he  had  said  in  the  case  before  the 
Court,  he  considered  that  he  was  in  error.] 

Mr,  Dean, — If  the  rule  laid  down 
by  Lord  Eldon,  and  followed  by  Sir 
John  Leach  and  Sir  Richard  Kindersley, 
and  supposed  to  have  been  followed  by 
their  Lordships,  were  not  to  be  adopted 
as  the  settled  rule  of  the  Court,  where  is 
the  line  to  be  drawn  ?  There  must  be 
some  time  when  a  woman,  whether  married 
or  single,  becomes  the  absolute  mistress 
of  her  property  under  the  controul,  or  at 
least  in  the  custody  of  the  Court;  and  it 
is  difficult,  if  not  impossible,  to  say  that 
any  time  could  be  fixed,  except  that  re- 
cognized by  the  law  of  the  country,  as  the 
period  of  majority.  At  that  time  a  lady 
may  dispose  of  her  real  estate  by  deed, 
acknowledged  in  conformity  with  the  Fines 
and  Recoveries  Abolition  Act  (3  &  4 
Will.  4.  c.  74),  and  it  has  been  held,  that  she 
may  equally  dispose  of  her  personalty  by 
giving  her  consent  in  court,  after  being 
duly  examined  as  to  her  wishes  on  the 
subject.  The  only  cases  in  which  the 
rule  of  Lord  Eldon  has  been  departed  from 
are  when  a  contempt  of  the  Court  has 
been  committed,  or  when,  if  no  actual 
contempt  has  been  committed,  yet  so 
strong  a  case  of  concert  has  been  esta- 
blished to  defeat  its  intentions,  and  in 
some  instances  the  positive  directions 
of  the  Court;  in  all  which  cases  the 
Court   has    held    the   parties    bound  -» 


Re  Anne  Walker  (5)  (a  gross  case  of  con- 
tempt), Martina.  For9ter{fi\ Bally.  Couits 
(7).  In  the  present  case  there  can  be  no 
question  the  Court  has  done  all  it  can  to 
obtain  a  proper  provision  for  the  wife,  but 
both  she  and  her  husband  at  present  pod- 
tively  decline  to  accept  the  benefits  intend- 
ed for  her  by  the  offer  their  Lordships  had 
already  made.  She  ag^in  tenders  herself 
for  examination,  and  will  hear,  respect- 
fully, the  suggestions  the  Court  may 
kindly  throw  out  for  her  guidance.  If, 
however,  their  Lordships  should  refuse  to 
examine  her  as  to  her  understanding  of  her 
rights,  and  as  to  her  wishes  on  the  subject 
of  her  property,  it  will  be  depriving  her  of 
the  advantages  of  the  highest  advice  which, 
even  at  this  late  stage  of  the  proceedings, 
she  might  have  to  induce  her  to  alter  her 
determination.  If  she,  even  then,  should  still 
refuse  to  have  a  settlement,  it  is  submitted 
that  the  Court  has  no  jurisdiction  to  settle 
her  property  against  her  own  wishes ;  and 
if  it  has  not  die  power  to  direct  a  settle* 
ment,  there  is  no  reason  why  she  should 
not  have  the  same  enjoyment  of  it  and 
controul  over  it  as  she  would  have  over 
any  real  estate  she  may  have.  In  con- 
clusion, he  (Mr.  Dean)  was  instructed 
to  say  that  the  parties  declining^  aa  thej 
did,  to  make  the  settlement  proposed  bj 
the  Court,  would,  rather  than  accept  tlM 
offer  of  their  Lordships  on  a  former  occa* 
sion,  have  the  whole  matter  referred  into 
chambers  on  the  question  of  settlement. 
It  was  extremely  desirable  that  the  Conit 
should  at  once  state  its  opinion  whether  the 
parties  were  bound,  in  the  circumstances 
of  the  case,  to  make  a  settlement. 

[Lord  Justice  Knight  Bruce. — No. 
We  are  not  about  to  make  any  such  de- 
claration. We  shall  not  say  yon  are  bound 
to  make  a  settlement,  nor  are  we  about  to 
give  the  money.] 

[Lord  Justice  Turner. — If  a  settle- 
ment be  made  of  the  reversionary  property, 
we  shall  have  no  difficulty  about  the  money 
in  court.] 

Their  Lordships  then,  on  the  applica^ 
tion  of  Mr.  Dean,  allowed  the  petition  U> 
stand  over. 

(5)  LL  &  O.  temp.  Sugd.  299,  329. 

(6)  7  De  Gex,  M.  &  O.  98  i  s.  c  24  Law  J.  Bep. 
(11.8.)  Ch&nc.  519. 

(7)  1  Yes.  &  B.  292. 
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Jan.  24.— 3fr.  Dean  asked  that  the  Conrt 
would  alto  name  a  day  on  which  the  lady 
night  appear  and  be  examined  by  their 
LcKidahipSy  and  state  whether  she  still 
objected,  as  she  did  at  present,  to  make  a 
aettlement  of  her  property,  and  if  it  should 
appear  that  she  still  objected,  their  Lord- 
ships would  then  decide  whether  they 
would  think  fit  to  hold  the  property  to 
whieh  she  was  entitled  until  Uie  death  of 
Iwiaelf  or  her  husband* 

Lord  Jubticb  Knight  BRUCE«-»If  there 
were  no  objection  to  a  settlement,  of  course 
there  would  be  no  difficulty  in  the  matter. 
The  lady's  declaration,  that  she  objects  to 
a  settlement,  will  make  no  difference  what- 
enr;  so  £sr  as  I  am  concerned,  it  will  not 
hare  the  least  weight  with  me. 

Lord  Justice  Turner. — ^You  haye  the 
opinion  of  the  Master  of  the  Rolls  against 
yon,  Mr.  Dean,  on  the  principal  point  in 
the  ease.  His  Honour's  order  was  dis- 
diarged  by  himself,  but  the  opinion  remiuns 
tbeiame. 

The  order  made  was :— -"  Let  the  cask 
in  court  arising  from  the  dividends  of 
tke  stock  be  paid  to  the  petitioner,  Mr. 
Jackion,  the  husband,  as  also  the  dividends 
tosecrue  in  future  during  the  joint  lives 
ofbimself  and  Mrs.  Jackson  until  the  fur- 
ther order  of  the  Court,  without  prejudice 
to  any  question,  with  liberty  to  apply  in 
^mean  time." 

Lord  Justice  Knight  Bruce. — You 
ihonld  understand,  Mr.  Dean,  and  the 
Vttties  themselves  should  be  informed, 
tbt  the  order  now  made  is  precisely  on 
the  tame  footing  as  if  Mrs.  Jackson  had 
h^  examined  in  court,  and  had  expressed 
hi  the  itrongest  manner  an  opinion  against 
I'snng  any  part  of  the  funds  settled. 


M.R. 

Nov 

Dec, 


.25;  V 
B.6.  J 


AUDSLEY  V,  HORN. 


Ltgacy-^Gifl  to  A.  R.  and  her  Children* 

^  tettatorgave  leasehold  premises  to  M.  R. 
fvr  Ufe,  and  at  her  death  to  A.  R,  and  her 
f^Urea;  hut  if  they  should  die  without 
*^t  ts  that  ease  the  property  was  to  be 
sitided  between  four  persons^  nominatim, 
A.R.  Jm^  f^0  children  either  at  the  death 


of  the  testator  or  of  the  tenant  for  life  .*— 
Held,  that  A,  R,  took  only  an  estate  for 
life,  with  remainder  to  her  children. 

Held,  alsoj  that  the  rule  in  Wild's  case 
has  no  application  to  personalty. 

By  a  lease,  dated  the  25th  of  June  1803, 
certain  leasehold  property,  now  the  site  of 
Hanserd  Place,  Blackfriars  Road,  was  de- 
mised to  Thomas  Hanserd  and  his  assigns, 
from  the  24th  of  June  1803,  for  the  term 
of  ninety-five  years,  at  the  rents  and  sub- 
ject to  the  covenants  therein  mentioned. 

Thomas  Hanserd,  by  his  will,  dated  the 
18th  of  August  1818,  bequeathed  Hanserd 
Place  to  his  daughter,  Mary  Rossiter, 
during  her  life,  and  at  her  death  to  the 
defendant,  Amelia  Rossiter,  and  Amelia 
Ro88iter*8  children ;  but  if  they  should  die 
without  issue,  in  that  case  the  property  to 
be  divided  between  William  Hanserd,  John 
Tuttle  and  John  Learry  and  Maria  Learry. 

The  testator  died  on  the  6th  of  February 
1819,  and  his  will  was  proved  by  his 
widow,  Mary  Hanserd,  and  by  William 
Hanserd  and  John  Tuttle,  whom  he  ap- 
pointed his  executors.  On  the  1st  of 
July  1834,  Amelia  Rossiter  intermarried 
with  Joseph  Horn. 

On  the  9th  of  January  1835  Mary  Ros- 
siter died,  at  which  time  there  was  no  child 
bom  of  Amelia  Horn. 

By  an  assignment,  dated  the  6th  of 
December  1 843,  Joseph  Horn  and  his  wife 
and  William  Hanserd  mortgaged  the  pre- 
mises comprised  in  the  lease,  with  the 
appurtenances,  to  secure  to  John  Audsley 
the  repayment  of  2202. ,  with  interest  at 
51.  per  cent. 

On  the  21st  of  January  1849  John 
Audsley  made  his  will,  and  appointed  the 
plaintiffs,  Elizabeth  and  James  Audsley,  his 
executor  and  executrix.  He  died  on  the 
27th  of  February  1849,  and  they  proved 
his  will. 

On  the  24th  of  March  1852,  J.  Horn 
and  his  wife  and  W.  Hanserd  further 
charged  the  same  premises  to  secure  to 
the  plaintiffs  the  sum  of  1982.  5s.  and  in- 
terest, in  addition  to  the  2202.  and  interest, 
and  declared  that  the  premises  should 
not  be  redeemable  until  both  sums  were 
paid. 

Joseph  Horn  died  on  the  17th  of  April 
1857,  leaving  his  widow  and  six  childiren 
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mirMngf  and  then  in  posseition  of  the 
premiies* 

The  bill  in  this  case  was  filed,  by  the 
execnton  of  J.  Audtley,  against  Amelia 
Horn,  and  by  amendment  against  her  chil- 
dren, praying  for  a  declaration  that  she  was 
absolutely  entitled  to  the  leasehold  pre- 
mises, and  that  in  default  of  payment  of 
what  was  due  upon  the  mortgage,  she 
might  be  foreclosed  from  all  equity  of 
redemption. 

Mr,  R.  Palmer  and  Mr*  Cary^  for  the 
plaintiffs,  referred  to-— 
Wild's  ease,  6  Rep.  17. 
Siohes  T.  Herw,  12  01.  ft  F.  161. 
Goldney  v.  Crahh^  19  Beav.  888. 
Chandless  y.  Priee^  3  Ves.  99. 
2  Jarman  on  WiUs^  384. 

Mr.  FiseheTt  for  Amelia  Horn. 
Mr,  EddiSf  for  the  children  of  Amelia 
Horn. —  Wild's  ease  does  not  apply  to 
personalty.  After  the  decease  of  their 
mother,  the  children  of  Amelia  Horn  are 
entitled  to  the  leasehold  estate  absolutely. 
Heron  v.  Stokes^  2  Dm.  &  W.  89; 

s.  c.  3  Irish  Equity  Rep.  163. 
Doe  d.  Gigg  v.  Bradley^  16  East,  399. 
Buffar  V.  Bradford,  2  Atk.  220. 
Morse  v.  Morse,  2  Sim.  485  ;  s.  c.  2 

Hag.  £c.  608. 
Stone  y.  Maule,  Ibid.  490. 
Snowball  y.  Procter,  2  You.  &  C,  C.C. 

478. 
Gordon  y.   Whieldon,    11  Beay.  170; 
s.c.  18  Law  J.  Rep.  (n.s.)  Chanc.  5. 
Dawson  y.  Bourne,  16  Beay.  29. 

Dec.  6.— The  Master  of  the  Rolls.-— 
As  an  ordinary  rule,  nothing  ought  to  be 
determined  in  such  a  suit  as  this  but  the 
yalidity  or  inyalidity  of  the  mortgrage.  The 
parties  to  the  mortgage-deed,  or  those 
claiming  under  them,  are  usually  the  only 
parties  to  the  cause,  but  by  an  arrange- 
ment, or  at  least  by  a  proceeding  on  the 
part  of  the  plaintiffs,  acquiesced  in  by  the 
defendants,  pmvons  not  parties  to  the 
mortgage  are  made  defendants  to  the  bill, 
that  they  may  argue  and  haye  deter- 
mined a  question  arising  upon  the  will 
of  Thomas  Hanserd  as  to  what  estate  or 
interest  Amelia  Rossiter  took  in  the  lease- 
holds mortgaged  to  the  plaintiffiu    The 


gift  waa  to  her  and  her  ehildren,  but  if 
tiiey  should  die  without  issue  then  over. 
Amelia  Rossiter  had  no  children  at  the 
date  of  the  will  or  at  the  testator's  death, 
or  at  the  death  of  Mary  Rossiter.  It  it 
contended  that  the  gift  was  either  a  gssjt 
estate  tail  in  AmeUa  Rossiter,  upon  the 
principle  of  Wildes  ease,  or  that  it  was  an 
estate  to  Amelia  Rossiter  and  her  children 
as  joint  tenants ;  and  that  upon  the  latter 
assumption,  as  there  were  no  children  alive 
at  the  time  when  the  gift  took  effect, 
Amelia  Rossiter  took  the  whole  abso- 
lutely. Wild's  ease,  howeyer,  cannot 
apply  to  the  present  case.  The  devise 
there  was  to  R.  W.  and  his  wife,  and  after 
their  decease  to  their  children.  Here  the 
gift  is  to  Amelia  Rossiter  and  her  children, 
but  if  they  should  die  without  issue  then 
oyer ;  and  tliis  distinction  seems  to  have 
been  noticed  in  Sugden's  Law  of  Propertf/, 
2379  in  the  comment  upon  the  decision  of 
Stokes  y.  Heron ;  but,  with  the  exception 
of  that  case,  it  does  not  appear  to  have 
been  laid  down  or  eyen  stated  obiter  that 
the  rule  in  Wild's  case  applies  to  personal 
estate.  In  Stokes  y.  Heron  this  point  was 
not  decided  by  the  House  of  Lords,  though 
Lord  Brougham  expressed  his  opinion  to 
that  effect  strongly,  and  he  held  that  it 
applies  equally  to  personal  as  to  real 
estate;  but  it  should  be  observed,  that 
it  was  not  necessary  for  the  decision  in 
that  case,  and  that  the  applicability  of  this 
rule  to  bequests  of  personalty  has  been 
disputed  in  a  great  yariety  of  cases,  as 
Knight  y.  Ellis  (l),  Buffar  y.  Bradford 
and  Stone  y.  Maule,  Upon  a  review  of 
all  the  cases,  and  setting  aside  some  not 
easily  reconcileable,  I  think  the  tendenej 
of  modem  authorities  haa  been,  in  cases 
like  the  present,  to  hold  that  in  personalty 
the  bequest  giyes  an  interest  for  life  in  the 
mother,  with  an  interest  in  remainder  to 
the  children.  Thus,  in  Crawford  y.  Trotter 
(2),  a  bequest  to  one  and  her  children 
was  held  to  give  an  interest  for  life  to  the 
mother,  and  a  remainder  to  her  children. 
In  Morse  y.  Morse  a  bequest  of  a  sum  of 
money  to  the  testator'a  daughter  and  her 
children  was  held  to  give  an  interest  for 
life  in  the  daughter,  with  remainder  to  sU 
her  children.    This,  notvrithstanding  there 

(1)  2  Bio.  CC  570. 

(2)  4  Madd.  361. 
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notaatfly  reconciled,  is  the  view 
iMWt  eoneoiiant  with  the  line  of  modem 
cnee,  and  their  tendency  generally,  and 
noct  in  accordance  with  ^e  spirit  and 
hlention  of  the  testator.  In  Dawion  v. 
tamrne  and  in  Jefery  y.  De  Vitre  (8)  I 
adopted  this  view. 
In  this  case,  I  must  hold,  that  the  he- 
gave  a  life  interest  to  Amelia  Rossi* 
only,  and  that  npon  her  death  the  lease- 
holds are  dirisihle  among  her  children,  and, 
SBOBseqoently,  that  all  that  the  plaintiffs  are 
entitled  to  is  to  foreclose  the  life  interest 
Amelia  Horn.  Therefore,  as  against 
defendants  who  have  heen  added  hy 
idmenty  the  hill  must  be  dismissed, 
because  they  are  no  parties  to  the 
-aaortgage-deeds,  and  also  because  the  only 
don  on  account  of  which  they  have 
made  parties,  has  been  decided  in 
tteir  fiivoun 


M 

JSB 


LR.    \ 
.29.  J 


In  re  Matthews. 
—  Appointment  —  Separation 


Truitees 
IkU. 

Vpom  m  separation  between  husband  and 
a^t  s  deed  waa  executed^  in  which  a  trustee 
tenanted  that,  in  the  event  of  the  husband 
'ikmng  the  wife  to  live  separate  and  have 
^  custody  of  their  children ,  the  trustee 
*aiU  indemnify  the  husband  against  the 
Mtf,  ^e.  of  the  wife.  Upon  the  decease 
^tite  trustee, — Held,  as  the  deed  contained 
^  fomer  to  appoint  new  trustees,  that  the 
^W,  under  the  Trustee  Acts,  had  juris- 
^KliM  to  appoint  new  trustees  of  the  pro* 

Bj  a  settlement,  dated  the  t9th  of  July 
1S4^  made  in  contemplation  of  the  mar- 
ittge  of  Ann  Clark  with  George  Matthews, 
iisni  of  1,000/.,  secured  by  a  promissory 
>ola,  was  vested  in  Stephen  Clark  and 
BeDJsmin  Whitford,  upon  trust  to  invest 
^  produce  when  got  in  and  pay  the  in- 
tone to  arise  therefrom  to  Ann  Clark  for 
W  separate  use  for  life,  with  remainder  to 
0.  Matthews  for  life,  and  after  the  decease 
of  the  survivor,  upon  trust  for  the  children 
^  the  marriage,  and  in  default  thereof  for 
^  appointees  or  next-of-kin  of  Ann 
Clark. 

(S)  24  Besf .  296. 


In  1845  Q.  Matthews  assured  his  life  in 
the  Provident  Life  Assurance  Society,  for 
a  sum  of  1,500/.,  payable  on  his  death,  in 
consideration  of  the  annual  premium  of 
89/.  3«.  9d. 

O.  Matthews  subsequently  borrowed  of 
William  Brooks  a  sum  of  750/.,  upon 
mortgage  of  a  real  estate  at  Dorn,  in  the 
county  of  Worcester,  of  which  he  was 
seised,  and  upon  an  assignment  of  the 
policy  of  assurance  on  his  life. 

In  1852  S.  Clark  purchased  the  equity 
of  redemption  of  the  real  estate  at  Dorn 
from  G.  Matthews.  At  the  same  time  he 
agreed  to  pay  and  relieve  him  from  certain 
debts  he  had  contracted.  In  the  April 
previous  he  had  also  paid  39/.  3«.  9d.  for 
keeping  the  policy  on  foot. 

On  the  Ist  of  October  1853,  in  conse- 
quence of  differences,  a  deed  of  separation 
between  G.  Matthews  and  his  wife  was 
executed,  and,  after  reciting  the  facts 
above  stated  and  that  there  were  two  chil- 
dren of  the  marriage,  vis.,  Sarah  and  Ste- 
phen Clark  Matthews,  it  was  witnessed 
that,  in  consideration  of  being  indemnified 
from  the  debts  of  his  wife,  of  the  sum  of 
39/.  35.  9d.,  and  of  himself  and  family 
having  been  maintained  by  S.  Clark,  he, 
G.  Matthews,  assigned  the  policy  of  assur- 
ance on  his  life,  and  also  his  reversion  in 
the  income  to  arise  from  the  1,000/.  settled 
upon  his  marriage,  to  Stephen  Clark,  his 
executors,  administrators  and  assigns,  upon 
trust  either  to  keep  the  policy  on  foot 
or  at  any  time  thereafter,  except  in  the 
event  thereafter  specified,  to  sell  or  sur- 
render the  same  and  stand  possessed  of 
the  money  or  other  the  sums  payable  on 
account  of  the  policy,  upon  trust,  after 
reimbursing  himself  all  money  and  costs 
which  he  should  have  incurred  in  keeping 
the  policy  on  foot,  inclusive  of  the  39/. 
35.  9d,,  with  interest  at  5/.  per  cent.,  to 
invest  the  money  on  government  or  real 
securities,  and  pay  the  income  to  Ann 
Matthews  for  life  for  her  separate  use,  and 
after  her  decease  for  the  children  of  the 
marriage  and  of  their  issue  bom  in  his 
lifetime,  as  she  should  appoint,  with  re- 
mainder in  default  for  the  children  of  the 
marriage  equally,  and  in  default  of  any 
who  should  attain  a  vested  interest,  upon 
trust  for  such  persons  as  Ann  Matthews 
should  appoint  by  will,  with  remainder  in 
default  to  her  next-of-kin. 
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The  deed  also,  in  the  event  of  tbe  death 
of  Ann  Matthews,  contained  powers  to 
maintain  and  educate  the  children.  It 
also  declared  that  the  income  to  arise  from 
the  1,000/.  should  be  applied  in  payment 
of  the  premiums  on  the  policy,  and  subject 
thereto  as  Stephen  Clark,  his  executors, 
administrators  or  assigns,  should  in  his 
or  their  discretion  think  fit,  for  the  benefit 
of  the  children  of  the  marriage,  and,  sub- 
ject thereto,  upon  trust  for  O.  Matthews 
and  his  assigns. 

The  deed  also  declared  that  it  should  be 
incumbent  npon  S.  Clark  to  keep  the 
policy  on  foot,  unless  the  income  of  the 
monies  assigned  should  be  sufficient  for 
that  purpose,  or  to  effect  a  fresh  policy  in 
case  it  should  have  been  sold  before  the 
income  of  the  monies  assigned  fell  into 
possession,  but  he  was  to  keep  the  policy 
on  foot  in  the  event  of  its  not  being  sold 
when  the  income  fell  into  possession. 

O.  Matthews  then  covenanted  that  so 
long  as  S.  Clark,  his  executors,  administra- 
tors and  assigns,  performed  his  covenants 
thereinafter  contained,  he,  O.  Matthews^ 
would  permit  his  wife  to  live  separate  as 
a  feme  sole,  and  to  have  the  custody,  charge 
and  entire  controul  over  the  children,  and 
that  he,  O.  Matthews,  without  the  consent  of 
S.  Clark  in  writing,  would  not  take  up  his 
abode  or  permanent  residence  at  any  place 
within  twenty  miles  of  Chipping  Norton, 
or  come  within  five  miles  thereof  for  a 
temporary  residence,  or  visit  oftener  than 
twice  in  any  one  year,  and  would  not  re- 
main within  the  town  or  five  miles  thereof 
on  the  occasion  of  such  visit  or  temporary 
residence  longer  than  one  week;  and  that 
in  the  event  of  any  breach  he  would  pay 
to  S.  Clark,  his  executors,  administrators 
or  assigns,  50/.  within  a  month  after 
demand. 

Stephen  Clark  then  covenanted  that  so 
long  as  G.  Matthews  should  observe  and 
perform  his  covenants,  he,  S.  Clark,  hie 
heirs,  executors  and  administrators,  some  or 
one  of  them,  would  at  all  times  keep  G.  Mat- 
thews, his  heirs,  executors  and  administra- 
trators,  indemnified  against  all  liability  or 
obligation  to  provide  for  and  maintain  his 
wife,  and  against  her  debts  and  engage- 
ments, and  all  actions,  suits,  claims  and 
demands  in  respect  thereof. 

This  deed  contained  no  power  to  appoint 
new  trustees. 


Stephen  Clark  died  on  ihe  18th  of  Oc- 
tober 1858  intestate,  and  no  person  had 
taken  out  letters  of  administration  to  hia 
estate. 

Mrs.  Matthews  from  the  time  of  the 
separation  had,  with  the  assistance  of  her 
brother,  maintained  herself  and  her  infiuit 
children,  and  she  now  presented  this  peti- 
tion under  the  Trustee  Acts,  13  &  14  Vict* 
0.  60,  and  the  15  &  16  Vict.  c.  55,  praying 
the  Court  to  appoint  John  Edwin  Jen- 
kins, John  Warland  and  Thomas  Haynes 
trustees  of  the  deed  of  the  1st  of  October 
1853,  and  to  vest  the  property  in  them 
upon  the  subsisting  trusts. 

Mr.  Chamockf  in  support  of  the  peti- 
tion. 

Mr»  Selwyn,  for  George  Matthews.— 
There  is  no  grround  for  asking  the  Court 
to  appoint  new  trustees;  it  would  in  effect 
subject  the  husband  to  be  harassed  doubly, 
by  the  administrator  of  the  deceased  trus- 
tee and  by  the  new  trustees.  The  assign- 
ments made  by  the  deed  were,  in  consi- 
deration of  covenants  made  by  the  deceased 
trustee,  for  the  protection  of  the  husband : 
the  new  trustees  would  not  be  liable  to 
these.  The  petition,  therefore,  ought  to  be 
dismissed,  and  the  costs  paid  by  the  next 
friend. 

FansiUart  v.  VansiOart,  2  De  Gex  & 

Jo.  249 ;  s.  c.  27  Law  J.  Rep.  (n.s.) 

Chanc.  222,  289. 
Hope  V.  Hope^  26  Law  J.  Rep.  (n.s.) 

Chanc.  417. 

The  Master  of  the  Rolls. — ^I  am  not 
asked  to  carry  the  provisions  of  this  deed 
of  separation  into  effect.  It  has  been  entered 
into  between  the  parties  and  the  property 
was  vested  in  a  sole  trustee,  who  is  since 
dead,  and  the  deed  contains  no  power  to 
appoint  new  trustees.  I  am  now  asked  to 
appoint  three  other  persons  to  be  trustees 
in  his  place,  and  I  think  the  jurisdiction 
griyen  by  the  acts  enables  roe  to  make  the 
appointment.  This  will  neither  alter  the 
rights  of  the  parties  nor  vary  their  interests 
under  the  deed :  it  will  not  affect  the  cove- 
nants entered  into  or  the  liabilities  of  the 
parties  under  them  :  it  will  merely  appoint 
parties  whose  duty  it  will  be  to  protect  the 
property.  I  shall  therefore  make  the  order* 
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Jan.  11.  3 


BCOTT  V.  JOSBELYN. 


Legacy  for  Life — Power  to  appoint. 

A  residuary  estate  was  bequeathed  to 
iruttees  upon  trust  to  permit  the  testator^s 
wife  to  receive  the  income  for  life,  and  also 
Is  apply  such  parts  of  the  capital  to  her 
own  use  as  she  should  think  proper,  and 
after  her  decease  to  apply  the  residue  to 
such  persons  as  she  by  will  should  direct. 
The  widow  used  no  part  of  the  capUaly  but 
by  her  will  she  directed  that  the  property 
thoM  be  distributed  as  directed  by  the  will 
of  her  Aiu5am2;— Held,  that  the  widow 
took  a  life  interest  only  in  the  fund,  with 
power  to  apply  the  capital  for  her  own 
beneJUf  and  if  not  so  disposed  of,  with  a 
power  to  appoint  it  by  wiU, 

The  Rev.  Charles  Lionel  Scott  gave  all 
the  residue  of  his  estate  and  effects,  of 
what  nature  or  kind  soever,  unto  his  nvife, 
Sarah  Scott,  and  James  Josselyn  (whom 
he  appointed  executrix  and  executor  of 
his  will),  upon  trust  to  permit  his  wife  to 
Keeive  or  retain  the  annual  produce  thereof 
for  her  own  use  and  benefit  during  her  life, 
and  also  to  apply  to  her  own  use  and 
benefit  so  much  and  such  parts  of  the 
capital  thereof  as  she  should  think  proper; 
and  after  her  decease  the  testator  directed 
that  James  Josselyn,  or  the  trustees  for  the 
time  being  of  his  will,  should  stand  pos- 
sened  of  the  residue  of  his  estate  and 
effects,  or  so  much  thereof  as  should 
remain  after  such  application  of  any  por- 
tion thereof  by  his  wife  in  manner  afore- 
said, upon  trust  for  such  person  and  per* 
ions,  and  for  such  intent  and  purposes  in 
all  respects  as  his  wife  by  her  will,  or  by 
any  testamentary  paper  by  her  legally 
executed,  ahould  direct  or  appoint,  and, 
in  default  of  such  appointment,  he  directed 
that  the  residue  of  his  estate  and  effects, 
or  so  much  thereof  as  should  remain  as 
aforesaid,  ahould  be  holden  upon  trust  to 
pay  thereout  the  sums  of  money  therein 
specified  unto  the  several  persons  therein 
named,  viz.,  amongst  others,  the  sum  of 
1,500^.  to  hiB  nephew,  the  plaintiff  Thomas 
Bdward  Scott,  and  1,600/.  to  his  niece, 
the  plaintiff  Sarah  Anne  Stuart;  and  as 
to  all  the  surplus  of  the  residue  of 
his  estate  and  effects,  the  testator  gave 
Nsw  Siaisi^  ZXVIII.— Cbaso. 


the  same  upon  trust  for  the  defendant, 
James  Josselyn,  his  executors  and  ad- 
ministrators, for  his  and  their  own  use  and 
benefit  absolutely.  The  testator  died  on 
the  18th  of  April  1845.  The  testator's 
widow  received  the  annual  produce  of  all 
the  residue  of  the  testator's  estate  and 
effects  during  her  life,  but  she  did  not 
apply  to  her  own  use  and  benefit  any  part 
of  the  capital  thereof.  By  her  will,  dated 
the  1 1th  of  May  1 854,  she  expressly  declared 
her  mind  and  will  to  be  that  nothing 
therein  contained  should  be  deemed  or  con- 
strued to  be  an  execution  or  exercise  of 
the  power  of  appointment  given  or  re- 
served to  her  in  and  by  the  last  will  and 
testament  of  the  said  Charles  Lionel  Scott, 
her  late  husband,  deceased,  as  to  the 
residue  of  his  estate  and  effects,  or  in  any 
manner  alter  or  affect  the  directions,  trusts 
and  dispositions,  in  the  said  will  expressed, 
declared  and  contained  thereof,  in  default 
of  appointment,  but  that,  on  the  contrary, 
the  same  trusts,  directions  and  disposi- 
tions should  be  and  remain  in  full  force 
and  effect;  and  the  testatrix  thereby 
nominated  and  appointed  her  brother,  the 
above-named  defendant,  James  Josselyn, 
and  her  nephew,  James  Josselyn,  executors 
of  her  will.  The  testatrix  died  on  the 
29th  of  April  1858.  The  plaintiffs,  as 
legatees  under  the  will  of  the  testator, 
instituted  this  suit,  praying  that  their 
legacies  might  be  paid  out  of  the  testator's 
estate*  A  question,  however,  was  raised 
as  to  the  extent  of  interest  which  the 
widow  took  in  the  estate  of  her  husband. 

Mr.  R.  Palmer  and  Mr,  Elderton,  for 
the  plaintiffs. — A  limited  interest  only  was 
given  to  the  wife.  This  was  followed  by 
words  giving  her  a  power  to  dispose  of 
the  fund.  She,  therefore,  took  no  absolute 
interest  in  the  fund,  but  had  merely  a 
power  of  appointment.-— 

Reith  V.  Seymour,  4  Russ.  263 ;  s.  Ci 

6  Law  J.  Rep.  Chanc.  97. 
Surman  v.  Surman,  5  Madd.  123. 
In  re  Sanderson* s   Will,  3  Kay  &  J. 
597;  s.  c.  26  Law  J.   Rep.   (n.s.) 
Chanc.  804. 

Mr.  Selwyn  and  Mr.  R.  Moore,  for  the 
defendants.— The  gift  in  the  first  instance 
was  absolute,  and  the  intention  was  ex- 
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plained  by  giving  her  power  to  dispose  of 
the  capital.  Another  power  of  appointment 
was  then  given,  with  a  gift  over  in  default, 
but  this  was  inconsistent  with  the  prior 
gift,  and  it  was  consequently  void. — 

Holmes  V.  Godion,  2  Jur.  N.S.  883;  s.c. 
25  Law  J.  Rep.  (n.s.)  Chanc.  317* 

Hughes  v.  Ellis^  20  Beav.  193  ;  s.  c. 
24  Law  J.  Rep.  (n.s.)  Chanc.  351. 

Barton  v.  Barton^  3  Kay  &  J.  512. 

The  Master  of  the  Rolls. — In  this 
case  the  residue  was  given  to  trustees  for 
the  wife  for  life,  with  a  power  to  dispose 
of  the  capital  in  her  lifetime,  that  is, 
they  were  authorized  to  pay  it  to  any 
person  she  might  direct.  This  was  fol- 
lowed by  a  power  enabling  her  by  will  to 
appoint  what  might  remain.  Her  wiU 
merely  referred  to  the  gift  to  the  plain- 
tiff and  others,  in  default  of  appointment. 
It  appeared,  therefore,  to  be  plain  that 
the  widow  took  a  life  interest  in  the  pro- 
perty, with  a  power  to  appoint  the  princi- 
pal by  her  will.  By  her  will  she  directed 
the  funds  to  go  in  such  manner  as  they 
had  been  disposed  of  by  the  testator  in 
default  of  appointment.  I  must,  there- 
fore, make  a  declaration  that  the  plaintifis 
are  entitled. 


EDWARDS-WOOD  9.  MAR- 
JORIBANKB  AND  OTHERS. 


Stuart,  V.C. 

July  13,  15. 

Loans  Justices. 

Dec.  17,  18. 

Vendor  and  Purchaser  —  Advowson^'^ 
Charge  under  Queen  Annt^z  Bounty  — 
Compensation. 

A  contract  for  sale,  by  the  defendants 
to  the  plaintiff,  of  an  advowson  was  en- 
tered  into,  subject  to  conditions  of  sale,  one 
of  which  provided  that  if  any  objections 
and  requisitions  should  be  made  which  the 
vendors  were  unable  or  unwilling  to  com^ 
ply  with,  the  vendors  might,  notwithstand^ 
ing  any  treaty  or  discussion  in  reference 
thereto,  or  any  attempt  to  remove  or  comply 
with  the  same,  annul  the  contract,  without 
payment  of  costs.  After  the  purchaser 
had  accepted  the  title,  disclosed  in  an  ab^ 
struct  delivered  to  him  by  the  vendors,  and 
his  solicitor  had  sent  to  their  solicitor  a 
draft  conveyance  for  the  vendors*  approval 


and  execution,  the  purchaser* s  solicitor ^  upon 
a  search  at  the  office  of  Queen  Annexe 
Bounty,  discovered  that  the  rectory  waa 
subject  to  a  mortgage  or  charge  payable  to 
Queen  Anne*s  Bounty,  of  which  upwards 
of  600/.  then  remained  undischarged.  Tk€ 
vendors  having  refused  to  comply  with  tka 
requisition  that  compensation  should  he  mmdM 
in  respect  of  the  deterioration  of  the  voIm 
of  the  advowson  by  reason  of  the  charge  oa 
the  benefice,  and  insisting  upon  their  right 
to  rescind  the  contract  according  to  the 
terms  of  the  condition  of  sale,  the  purchaser 
filed  his  bill  for  specific  performance  of  the 
contract  with  compensation.  One  ef  fAa 
Vice  Chancellors  made  a  decree  for  speeifie 
performance,  but  without  compensation^  mud 
ordered  the  plaintiff  to  pay  the  costs  of  Uke 
suit ;  and,  on  appeal,  the  Lords  Justieee 
affirmed  the  decision  in  all  respects^  and  Uke 
appeal  was  dismissed,  with  costs. 

Under  a  power  contained  in  the  will  of 
Sir  Edward  Antrobus,  Bart.,  deceased,  the 
devisees  in  trust  named  in  such  wiU»  with 
the  consent  and  by  the  direction  of  Sir 
Edmund  Antrobus,  the  tenant  for  life  of 
the  estates  devised,  signed  an  agreemeiit» 
dated  the  29th  of  May  1857,  for  the  tale 
to  William  Edwards-Wood  of  the  advowson 
of  the  rectory  and  parish  church  of  Hate* 
ley,  in  Warwickshire,  being  part  of  the 
property  devised  by  the  will.  The  con* 
tract  expressed  that  the  sale  was  to  be  at 
the  price  of  2,800/.,  and  subject  to  the 
stipulations  following : — 

1.  That  the  sum  of  2,800/.,  the  aaid 
purchase-money,  should  be  paid  on  the 
24th  of  June  then  next,  at  the  office  of 
Messrs.  Farrer  &  Co.,  of  Lincoln's  Inn 
Fields,  the  vendors*  solicitors,  at  which 
time  and  place  the  purchase  was  to  be 
completed  ;  but  if  from  any  cause  what- 
ever the  said  purchase  should  not  be  thea 
completed,  the  purchaser  should  pay  inter- 
est on  the  purchase-money,  at  the  rate  of 
5l.  per  cent,  per  annum,  from  that  day 
until  completion ;  but  this  provision  was 
to  be  without  prejudice  to  the  right  le* 
served  to  the  vendors  by  the  last  (tht 
seventh)  of  the  said  stipulations. 

2.  That  the  vendors  would,  vrithin  fboi^ 
teen  days  from  the  date  of  the  contract,  st 
their  own  expense,  deliver  an  abstract  of 
title  to  the  said  advowson  to  the  porchaaeri 
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laliject,  nevertbelesSy  to  the  stipulations 
thereinafier  contained,  and  within  twenty- 
one  daya  after  the  actual  delivery  of  such 
ibstract,   all  objections  and  requisitions 
ihould  be  delivered ;    *  *  *  and  if  any 
objections  and  requisitions  should  be  made 
which  the  vendors  were  unable  or  unwilling 
to  comply  with,  the  vendors  might,  not* 
"withstanding  any  treaty  or  discussion  in 
xcfoence  thereto,  or  any  attempt  to  re- 
Skove  or  comply  with  the  same,  annul  the 
«aid  contract  without  payment  of  costs. 

7.  If  the  purchaser  should  fail  to  comply 
'^rith  the  above  stipulations,  or  any  of  them, 
the  vendors  should  be  at  full  liberty  to 
xssell  the  said  advowson,  either  by  public 
joetion  or  private  contract ;  and  any  defi- 
<iaiey  in  price  in  such  second  sale,  toge- 
ther with  all  expenses  attending  the  same, 
•hoald,  immediately   after  such  sale,  be 
nsde  good  to  the  vendors  by  the  present 
porehaser;  and  in  case  of  non-payment 
ikodd  be  recoverable  by  the  vendors  as 
aid  fbr  liquidated  damages. 

The  purchaser  having  accepted  the  title 
of  die  vendors  as  disclosed  in  an  abstract 
ddivered  to  him  by  them,  his  solicitor 
•est  to  their  solicitor  a  draft  conveyance 
to  him  of  the  advowson. 

In  this  stage  of  the  proceedings  under 
^  contract,  a  search  was  made  by  the 
pBrdisser's  solicitors,  at  the  office  of 
Queen  Anne's  Bounty,  which  resulted  in 
tb  discovery  that  the  advowson  or  rec- 
tory was  subject  to  a  mortgage  or  charge 
ptyable  to  Queen  Anne's  Bounty  for  the 
>UB  of  696/.,  of  which  there  then  remained 
upwards  of  600/.  undischarged. 

Thereupon  the  following  correspondence 
^loed  between  the  respective  solicitors  of 
^  vendors  and  purchaser  :— 

"Daventry,  Dec  30,  1857. 

'^Dear  Sir,— On  inquiry  at  the  Bounty 

Mice  to  ascertain  whether  there  was  any 

■mortgage  upon  this  rectory,  I  find  there  is 

oie  existing  for  696/.,  in  which  Sir  £d- 

ttBnd  Antrobus  joined,  four  instalments 

Mlj  of  which  have  at  present  been  repaid, 

IttTing  a  balance  of  upwards  of  600/.  still 

due  npon  it.     You  will  agree  with  me,  I 

believe,  that  the  purchaser  is  entitled  to 

Mme  compensation  for  this,  as  the  income 

of  the  incumbent  will  be  seriously  affected 

fiv  many  years ;  and  the  next  presentation 

Mr.  Sdwards-Wood  intends  to  dispose  of 


consequently  decreased  in  value.  Will 
you  consider  what  compensation  should  be 
made  under  the  circumstances,  as  speedily 
as  it  is  convenient  to  you  ?  and  if  it  ap- 
proaches at  all  what  is  fair  and  equitable, 
I  shall  advise  my  client  to  accept  it.  Yours 
faithfully,  E.  S.  Burton." 

"  Messrs.  Farrer  &  Co." 

•^ea,  Lincoln*!  Inn  Fields,  Jan.  ],  1858. 
"  Haseley. 

**  Dear  Sirs, — We  should  agree  with  you 
if  we  had  made  any  representation  of  value 
or  income,  but  the  fact  is,  Mr.  Edwards- 
Wood  made  his  own  inquiries,  and  founded 
his  opinion  upon  them.  We  have  no  doubt 
you  will  find,  on  inquiry  of  Mr.  Edwards- 
Wood,  that  he  was  aware  of  the  mortgage 
in  question.  We  did  not  know  of  it.  Yours 
truly,  Farrer,  Ouvry  &  Farrer." 

'*  Messrs.  Burton  &  Son." 

"  DaTentry,  Jan.  7, 1858. 
**  Haseley  Advowson. 

**  Dear  Sirs,  —  I  have  this  morning 
heard  from  Mr.  Ed  wards- Wood,  who  states 
that  his  knowledge  of  the  rectory  was 
solely  derived  from  the  sale  particulars 
of  1852,  and  that  he  never  knew  of  the 
mortgage,  or  had  any  suspicion  of  it,  until 
after  the  contract  was  made.  Sir  Edmund 
having  told  him  that  he  had  given  Mr. 
Hadow  100/.  for  the  improvement  of  the 
rectory;  and  Sir  Edmund  had  probably 
altogether  forgotten  that  this  was  in  aid  of 
the  mortgage  in  which  Sir  Edmund  seemed 
to  have  joined,  and  which  ought  to  have 
been,  as  you  will  agree  with  me,  in  the 
abstract.  Mr.  Hadow  has  now  informed 
me  of  the  particulars  of  it,  and,  except  as 
to  four  instalments,  it  appears  still  to  be 
unpaid.  I  think  it  quite  clear  that  the 
purchaser  is  entitled  to  an  abatement,  and 
I  do  not  think  Sir  Edmund  will,  under 
the  circumstances,  object  to  make  one. 
The  mode  of  calculation  will  be,  the  value 
of  the  life  of  the  incumbent,  deducting  it 
from  the  mortgage,  and  abating  the  balance, 
whatever  it  may  be,  from  the  purchase* 
money.  This,  of  course,  must  be  done  by 
an  actuary ;  at  least  I  am  not  myself 
capable  of  making  a  valuation.  Perhaps 
the  better  plan  will  be  to  state  a  case 
between  us  of  the  facts,  and  then  submit 
them  to  a  competent  person.  Yours  faith« 
fully,  E.  S.  Burton." 

**  Messrs.  Farrer  &  Co." 
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*"  66,  Lincoln*!  Inn  Fields,  Jan.  8,  1858. 

•*  Haseley. 

"Dear  Sir,— We  feel  a  difficulty  in 
advising  the  trustees  to  accept  your  sug- 
gestion as  to  an  actuary's  valuation, 
because  we  feel  that  an  advowson  is  not 
substantially  affected  in  value  by  the  fact 
of  the  mortgage,  though  it  may  to  some 
extent  depreciate  the  sale  of  the  next  pre- 
sentation. Under  the  circumstances,  per- 
haps the  better  way  will  be  to  cancel  the 
contract.     Yours  truly, 

"  Farrer,  Ouvry  &  Farrer." 

•'  E.  S.  Burton,  Esq." 

The  plaintiff  having  declined  to  cancel 
the  contract,  the  defendants'  solicitors 
wrote  as  follows  :— 

**66,  Lincoln*8  Inn  Fields,  Jan.  15,  1858. 

"  Sir  £.  Antrobus's  Trustees  to  Mr. 
••Edwards-Wood. 

••  Dear  Sir,— We  cannot  advise  Sir  E. 
Antrobus's  trustees  to  make  compensation. 
We  have  no  power  to  compel  the  incum- 
bent to  pay  off  the  mortgage,  and  it  there- 
fore becomes  our  duty  to  say  that  we  are 
unable  to  comply  with  the  objection  you 
have  made;  and  in  accordance  with  the 
second  clause  in  the  contract,  we  hereby, 
on  behalf  of  the  vendors,  annul  the  sale. 
We  are,  dear  Sir,  yours  truly, 

•*  Farrer,  Ouvry  &  Farrer." 

••  E.  S.  Burton,  Esq." 

The  purchaser  then  filed  the  bill  in  this 
suit  against  the  vendors,  insisting  that 
the  circumstance  of  the  advowson  or  rec- 
tory being  subject  to  the  mortgage  or 
charge  was  not  a  question  of  title,  but 
either  a  matter  of  compensation  by  abate- 
ment from  the  purchase-money,  or  that  the 
existing  amount  of  the  mortgage  or  charge 
should  be  paid  off  by  the  defendants ;  and 
that  the  defendants  were  not  at  liberty  to 
recede  from  the  contract. 

The  bill  prayed  for  the  specific  perform- 
ance of  the  contract,  and,  inasmuch  as  the 
plaintiff  was  satisfied  with  the  title  of  the 
vendors,  that  they  might  be  ordered  either 
to  pay  off  the  mortgage  or  charge,  or  that  a 
pecuniary  compensation  might  be  made  to 
the  plaintiff,  either  by  abatement  from  the 
purchase-money  or  otherwise,  as  the  Court 
should  think  fit. 

Mr.  Matins  and  Mr.  Schomherg^  for  the 
plaintiff,  submitted  that,  as  the  existence  of 


the  charge  upon  the  benefice  diminiahed 
in  a  considerable  proportion  the  value  of 
the  advowson,  the  plaintiff  had  not  got  bj 
his  contract  all  that  the  vendors  had  con- 
tracted to  sell  to  him,  and  that  he  was 
therefore  entitled  to  a  decree  in  the  terms 
of  the  prayer  of  the  bill.     They  referred 


Burnett  v.  Brown,  1  Jac.  &  W.  168. 
MUligan  v.  Cooke,  16  Yet.  1. 
Dale  V.  Lister,  Ibid.  7. 
Nelthorpe  v.  Holgate,  1  Coll.  208. 

Mr.  Bacon  and  Mr*  Hobhouse  were  for 
the  defendants,  but  were  not  called  upon. 

Stuart,  Y.C.  sud,  the  incumbrancOt 
though  not  upon  the  advowson  itself,  mntt 
be  regarded  as  in  some  degree  affecting  the 
value  of  such  advowson  ;  but  he  doubted 
whether  it  did  so  to  any  material  extent. 
Assuming,  however,  the  value  to  be  dete* 
riorated  by  it,  still,  as  it  did  not  appear 
that  there  had  been  any  warranty,  or 
any  misrepresentation  or  studied  conceal- 
ment on  the  part  of  the  vendors,  the  mle 
caveat  emptor  applied.  The  case  was  a 
novel  one,  and  its  circumstances  pecaliar» 
but  he  could  not  satisfy  his  mind  that  there 
was  any  right  in  the  plaintiff  to  compenaao 
tion ;  and  his  opinion  was,  that  thero 
should  be  a  decree  declaring  the  plaintiff 
entitled  to  the  specific  performance  of  the 
contract,  but  without  compensation.  The 
plaintiff  to  pay  the  costs  of  the  suit. 

From  the  foregoing  decision  the  plaintiff 
appealed,  the  same  counsel  appearing  for 
the  parties  as  in  the  court  below. 

Dec.  17.  and  18. —-For  the  appellant* 
besides  the  cases  cited  below,  that  of 
Edwards  v.  M^Leay  {\)  was  relied  on; 
and  for  the  defendants  it  was  aubmittedp 
that  all  the  plaintiff  was  entitled  to  was, 
to  have  the  contract  cancelled,  which  the 
defendants  had  offered  to  agree  to.  It  was 
as  well  in  the  power  of  the  plaintiff  to 
ascertain  the  fact  of  the  incumbrance  befovs 
as  after  the  contract.  They  referred  to 
Sugd.  Vend,  and  Pur.  (last  ed.)  279. 

Mr.  Matins  was  heard  in  reply. 

( 1)  2  Swanit  287;  s.  e.  Coop.  Gas.  in  ChaacSOS. 
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Lord  Jostice  Knight  Bruce. — In  a 
mit  for  the  specific  performance  of  a  con- 
tract, institated   by   the  purchaser  —  for 
ipedfie  performance,  that  is,  with  an  abate- 
ment from  the   purchase-money — he  has 
obtained  a  decree,   but  for  specific  per- 
foraiance  without  abatement,  and  he  has 
been  ordered  to  pay  the  costs  of  the  suit, 
^ot  pleased  with  this  catastrophe,  he  has 
^bought  the  matter  hither,  and  we  have  to 
^ny  whether  he  was  entitled  to  compensa- 
ion,  and  whether  it  was  fit  to  order  him 
pay  the  costs.  The  matter,  as  it  appears 
me,  stands   substantially  thus: — The 
«3wner  in  fee  of  an  advowson,  held  by  a 
Sood  title  and  free  from  incumbrance,  con- 
'9nets  to  sell.    After  the  contract  the  pur- 
^laier  comes  to  the  vendor  and  says,  **  I 
tldnk  I  have   agreed  to  give  too  much 
^iDoney  for  this  advowson.     I  thought  the 
income  of  the  living  more  than  it  proves 
to  be.     I  considered  the  income  to  be  of 
soeb  and  such  an  amount.  I  desire,  there- 
Int,  that  you  will  abate  to  me  from  the 
fBTchase-money  an  amount  corresponding 
to  tbe  difference  between  the  income  as  I 
opposed  it  to  be  and  the  income  as  it  is." 
Answers  the  vendor :  "  I  must  be  excused 
ftm  i^reeing  to  your  suggestion.     I  was 
ttd  am  unwilling  to  sell  the  advowson  at 
>  lets  price  than  that  which  you  agreed  to 
gire  and  I  to  take.    I  proceeded  upon  my 
iKttbns  of  value;  you  probably  proceeded 
iipon  yours.     You  asked  me  no  question 
^ni  the  income,  and  must  be  taken  to 
Ittre  formed  your  own  judgment  upon  such 
p^nnds  as  appeared  to  you  sufficient.     I 
W  rather  not  sell  the  advowson  for  less 
^  the  agreed  price,  but  I  am  willing  to 
lelinqnish  the  purchase  if  you  wish  it,  and 
t^fore,  if  you  desire  the  contract  to  be 
ttncellcd,  let  it  be."—"  No,"  replies  the 
pnrchater,  "  I  would  rather  have  the  ad- 
vowson, even  if  obliged  to  pay  for  it  what 
I  agreed  to  give,  even  if  compelled   to 
adbere  to  my  agreement.     What  I  will 
Itire  is  the  advowson  and  an  abatement 
ont  of  the  purchase-money  founded  on  the 
ttlculation  thai  I  have  mentioned ;  and  if 
yot,  I  will  put  you  into  Chancery." — **  Be 
it  so,"  rejoins  the  vendor,  and  into  Chan- 
wry  they  go.     That  substantially,  accord- 
ing to  my  view  of  the  matter,  is  the  dispute 
^thas  been  so  ably  and  zealously  argued 
^y  ^e  learned  counsel  for  the  plaintiff — a 


view,  however,  which  renders  the  plaintiff's 
claim  so  almost  incredibly  absurd,  that  it 
is  due  to  him  probably  to  state  the  matter 
somewhat  more  in  detail.  It  seems  that, 
some  years  before  the  contract,  the  incum- 
bent had  become  desirous  of  rebuilding  the 
parsonage-house ;  and,  for  the  purpose  of 
raising  the  money  to  that  end,  had  resorted 
to  the  very  usual  and  familiar  course, 
known  almost  to  all  mankind,  of  obtaining 
money  from  Queen  Anne's  Bounty-office 
on  the  usual  terms ;  namely,  that  out  of 
the  fruits  of  the  living  there  should  be  paid 
interest  at  a  certain  rate,  and  a  certain 
proportion  of  the  principal  annually,  so  as 
to  secure  its  gradual  liquidation  by  sums 
to  be  paid  by  the  incumbent  for  the  time 
being  extending  over  a  certain  number  of 
years.  The  patron  at  this  time  was  the 
vendor,  and  he  therefore  must  have  known, 
and  did  know  it.  Whether  he  remembered 
it  or  not,  is,  in  my  view  of  the  matter, 
entirely  immaterial.  At  the  time  of  the 
treaty  and  contract  the  subject  is  not  men- 
tioned ;  the  purchaser  offers  a  certain  sum, 
not  informing  the  vendor  upon  what,  if 
any,  calculations,  or  upon  what  basis,  the 
offer  is  made,  and  the  vendor  accepts  it. 
The  question  is,  whether  there  has  been 
any  the  least  degree  of  impropriety  of 
conduct,  any  the  least  degree  of  breach  of 
duty,  in  the  fact  of  the  vendor  not  having 
mentioned  this  circumstance  affecting  the 
value  of  the  living  of  the  incumbent  to  the 
purchaser.  Now,  if  the  vendor  had  been 
asked  any  question  upon  the  subject,  if  he 
had  been  told  what  were  the  elements  of 
the  calculations,  if  any,  made  by  the  pur- 
chaser, what  had  been  the  inducement  of 
the  purchaser  to  make  the  offer  for  the 
property ;  or  if  the  vendor  had  had  any 
reason  to  believe  the  purchaser  misled  or 
ignorant  upon  the  subject,  the  vendor  pos- 
sibly might  have  been  bound  either  to 
make  some  compensation  or  to  relinquish 
the  contract ;  but  not  one  of  these  circum- 
stances exists.  For  anything  that  the 
vendor  knew,  for  anything  that  the  vendor 
had  any  reason  to  believe,  the  purchaser 
was  aware  of  every  fact  and  every  circum- 
stance connected  with  the  value  of  the 
living.  And  if  he  was  not,  why  was  he 
not  ?  He  had  but  to  go  to  the  incumbent 
of  the  parish ;  he  had  probably  but  to  go 
to  the  parish-clerk,  the  churchwardens,  the 
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Te8tr3ntnen,  or  any  person  connected  with 
the  business  of  the  parish ;  he  had  but  to 
go  to  Queen  Anne*s  Bounty-ofBce  to  ask 
the  question,  and  he  would  have  received 
every  information.  To  Queen  Anne's 
Bounty-office  he  does  go,  apparently  of 
his  own  accord  and  from  his  own  know- 
ledge, after  the  contract  has  been  made. 
Why  did  he  not  go  before  the  contract,  if 
the  matter  was  of  any  interest  to  him  ?  A 
man  of  business,  as  he  once  was,  a  person 
of  education  and  good  fortune  as  he  seems 
to  be,  he  wilfully  and  deliberately  shuts 
his  eyes  to  a  fact  which  he  might  have 
ascertained  by  opening  them — by  making 
any  inquiry  upon  the  subject.  This  is 
not  a  case  of  concealment ;  this  is  not  a 
case  of  latent  vice ;  this  is  the  case  of  a 
circumstance  affecting  the  value  of  the 
living  in  point  of  income,  to  which  the 
purchaser  must  have  known  that  every 
living  in  England  was,  by  the  general  law 
of  the  country,  liable.  He  must  have 
known  that  there  was  not  a  single  living 
from  Cumberland  to  Cornwall  in  which 
this  might  not  be  the  case  ;  he  must  have 
known  upon  any  inquiry,  without  the 
slightest  difficulty  he  might  have  ascer- 
tained, the  truth :  he  does  not ;  he  does 
not  even  ask  a  question  of  the  vendor 
upon  the  subject,  and  he  says  there  has 
been  an  improper  concealment  with  respect 
to  it.  It  is  such  a  proposition  as  I  have 
never  heard  advanced  in  a  court  of  justice. 
I  repeat,  that  the  case  might  have  stood 
very  differently  if  the  vendor  had  had  any 
reason  to  believe  that  the  purchaser  was 
mistaken  or  ignorant,  or  he  had  been  asked 
by  the  purchaser  for  information  upon  it. 
That  is  not  the  case  before  the  Court.  It 
is  not  every  circumstance  connected  with 
the  property  in  treaty  that  a  vendor  is 
obliged  to  mention  to  the  purchaser.  He 
must  act  uprightly;  he  must  act  honestly; 
he  must  conceal  nothing ;  but,  as  we  all 
know  from  a  book  with  which  boys  and 
men  are  alike  familiar,  though  the  latter, 
I  believe,  are  fonder  of  it  than  the  former: 
'*  aliud  est  celare,  aliud  tacere*'  (2) ;  and 
again,  '*  neque  enim  id  est  celare,  quidquid 
reticeas ;  sed  cum  quod  tu  scias  id  igno- 
rare  emolument!  tui  causa  velis  eos  quo- 
rum intersit  id  scire**  (3).  There  is  nothing 

(2)  Cic.  De  Off  lib.  3.  s.  12. 
(8)  Ibid.  B.  13. 


of  the  kind  here.  Is  it  fraud?  Frand 
has  been  expressly  disclaimed.  It  mutt 
be  either  fraud  or  nothing,  and  nothing  it 
is.  I  repeat,  therefore,  that  according  to 
my  view  of  the  case,  the  description  whteh 
at  the  outset  of  the  few  words  that  I  have 
said  I  gave  to  this  case,  I  still  believe  to 
be  the  accurate  description,  though  I  have 
gone  somewhat  more  into  detail.  Sadi 
cases  as  Edwards  v.  M*Leay^  and  such 
cases  as  Nelihorpe  v.  Holgate^  have  nothing 
in  common  with  this  case.  I  think  the 
bill  and  the  appeal  are  equally  nnreaaon- 
able ;  both  unreasonable  in  the  highest 
degree ;  and  as  the  bill  was  dismissed  with 
costs,  so  must  be  the  appeal. 

Lord  Justics  Turner. — I  agree,  and 
for  the  same  reasons.  We  are  not  here 
to  consider  the  question  of  whether  thia 
contract  can  be  set  aside,  as  the  purchaser 
desires  to  abide  by  the  contract,  even  if 
he  cannot  have  the  compensation  whieh 
he  claims.  With  reference  to  the  question 
of  compensation,  my  learned  BroUier  hat 
g^ne  very  fully  into  it.  Let  me  pot 
another  case  in  which  this  purchaser  might 
have  claimed  compensation.  Suppoeing 
the  bishop  had  required  an  additional 
curate  to  be  employed  in  this  pariah,  could 
the  purchaser  have  said  that,  because  the 
bishop  in  the  exercise  of  his  discretion  has 
required  an  additional  curate  to  be  ap- 
pointed to  this  parish,  and  the  effect  of 
that  requisition  has  been  to  bring  a  chaige 
upon  the  living  by  the  appointment  of  the 
curate,  therefore  I,  the  purchaser,  am  ea» 
titled  to  compensation  in  respect  of  the 
diminution  in  the  value  of  the  living  hy 
reason  of  there  being  the  salary  of  the 
curate  to  be  paid  out  of  it  ?  Now,  I  do 
not  mean  to  give  any  concluded  opiniq^ 
npon  the  question  which  I  mooted  in  the 
course  of  the  argument,  whether  the  prin* 
ciple  of  compensation  at  all  applies  to  s 
case  of  this  description.  It  is  obvious  thai 
if  you  apply  the  principle  of  oompenaationi 
if  this  purchaser  does  not  go  to  a  sale,  hs 
gets  both  the  advowson  and  the  eompen* 
sation  without  any  loss  whieh  can  he  esll» 
mated,  because  he  loses  only  the  differsnee 
between  the  right  to  present  to  a  living  of 
a  given  amount,  and  the  right  to  present 
to  a  living  which  for  some  years  must  he 
less  productive ;  and  I  doubt  whether  the 
principle  of  compensation  haa  ever 
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tpplied  to  eases  where  there  is  no  esti- 

atble  loss  to  the  purchaser,    unless  he 

ihsll  happen  to  go  to  a  sale  of  the  estate. 

X  do  not  mean,  however,  to  conclude  that 

qoestiony  hat  it  certainly  seems  to  me  to 

he  a  matter  of  very  considerahle  difficulty. 

Vpon  the  whole,  I  agree  with  my  learned 

Aiotherthat  this  appeal  must  be  dismissed, 

^ud  dismitted  with  costs. 


L.C.        ") 

Jin.24,  S5,    > 

26,  SI.       } 


MONTPENNY  V.  HONT- 
P£KNY. 


Settlement'-' RetU'Charge'-'  Covenant^— 


Bf  tke  settlement  made  on  the  marriage 

^R.  J.  M.  with  S.  A  *l  vfos  recited  thai 

"Vpsa  ike  treaty  far  the  said  marriage  P.  M. 

fnpated  and  agreed  to  secure^  in  manner 

aai  nthjeet  as  thereinafter  expressed^  to  S. 

D,  nfter  the  decease  of  the  survivor  of 

tkem  the  said  P.  M.  and  R.  J.  M,   an 

smtmal  smm  or  yearly  rent^eharge  for  her 

jmsinrey  to  be  issuing  and  payable  out  of 

As  wmners  and  other  hereditaments  therein' 

tfier  charged  therewith^  and  of  or  to  which 

ik  mid  Pm  M.  was  seised  or  entitled  in  fee 

aofle.     By  the  operative  part  of  the  deed 

P.  Mf  in  eonsideraOon  of  the  intended  mar" 

ns§e,  gavCj  granted^  bargained^  sold  and 

wsfrmed  unto  S.  D.  and  her  assigns^  in 

tsiethe  marriage  should  take  effect,  and  she 

9lmdd  survive  P.  M.  and  R.  /.  A/,  an 

isssoi  sum  or  yearly  rent^charge  of  300/., 

te  le  charged  and  chargeable  ifpon   and 

ffsrly  issuing  and  payable  out  of  all  and 

fisgdar  the  manors^  or  reputed  manors,  of 

Jf,  N.  and  72,  and  also  all  that  mansion^ 

hue  eaUed  M,  in  the  same  county,  and 

Ab  aU  and  singular  the  messuages,  ^c,  in 

tke  several  parishes  ofR,  ^c,  in  the  county 

tfK,of  or  to  which  he  the  said  P.  Af,  or 

ay  person  in  trust  for  Asm,  was  or  were 

wised  or  entitled  for  an  estate  of  inheritance 

St  law  or  in  equity  ;  and  by  the  same  deed 

P.  M.  covenanted,  granted  and  agreed  with 

S,  D.  thai  so  often  as  the  annuity  should  be 

vmptAd  for  twenty-one  days  she  should  have 

power  to  enter  and  distrain  upon  the  manors, 

4^.  charged  therewith;    and  for  further 

seeming  the  annuity  P.  M,  granted,  har^ 

gesnedt  sold,  demised  and  confirmed  to  trus" 

tees  the  manors^  ^e.  thereby  charged  tkerc' 


with  for  a  term  of  100  years,  P.  M.  and 
R,  J,  M,  died^  leaving  S.  D.  surviving.  It 
was  subsequently  determined  that  P.  M. 
had  only  a  life  interest  in  the  estates  charged. 
In  a  suit  to  administer  the  estate  of  R,  J.  M. 
a  small  portion  of  the  estates  charged  which 
belonged  to  R.  J.  M,  in  fee  was  sold,  and 
S,  D,  received  the  purchase-money  in  part 
discharge  of  the  arrears  of  her  annuity. 
Upon  her  claim  against  the  general  estate  of 
P,  M,  in  respect  of  the  annuity,  it  was  con- 
sidered, by  Bramwell,  B.  and  Watson,  B., 
that  there  was  no  covenant  in  the  settlement 
on  which  S,  D,  or  the  trustees  could  main- 
tain  an  action;  and  accordingly  Wood, 
V.C.  held,  that  there  being  no  covenant, 
S,  D,  could  have  no  special  or  separate 
equity  against  the  estate  of  P,  M, ;  but  the 
Lord  Chancellor,  considering  that  the  deed 
contained  a  covenant,  reversed  the  decision^ 
and  allowed  the  claim. 

This  was  an  appeal  from  a  decision  of 
Wood,  V.C,  assisted  by  Bramwell,  B.  and 
Watson,  B.,  which  is  reported  27  Law  J, 
Rep,  (n.s.)  Chanc.  369.  The  facts  are 
fully  stated  in  the  former  report,  and  are 
recapitulated  in  the  Lord  Chancellor's 
judgment. 

Mr,  Daniel,  Mr,  Unthank  and  Mr,  C, 
C,  Berkeley  appeared  for  Mrs.  Mony- 
penny,  the  appellant. 

Mr,  Rolt,  Mr,  Baggallay  and  Mr,  Hony- 
man,  for  the  executor. 

Air.  IVillcock  and  Mr,  Wickens,  for  the 
residuary  legatees. 

Mr,  Daniel  was  heard  in  reply. 

The  following  authorities  were  cited  :— 

Randall  v.  Lynch,  12  East,  179. 
Parker  v.  Hannay,  4  Bro.  P.C.  604. 
Glegg  v.  Glegg,  Ibid.  614. 
Grey  v.  Pearson,  6   H.L.   Cas.   106; 

s.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 

473. 
Nokes*s  case,  4  Co.  Rep.  80,  h, 
OgnelVs  case.  Ibid.  48,  h, 
Webb  V.  Jiggs,  4  M.  &  S.  113. 
Kelly  V.  Cluhbe,  3  Bro.  &  B.  130. 
Randall  v.  Righy,  4  Mee.  &  W.  130 ; 

s.c.  7  Law  J.  Rep.  (n.s.)  Exch.  240. 
Varley  v.  Leigh,  2  Exch.  Rep.  446 ; 

s.  c.  17  Law  J.  Rep.  (n.s.)  Exch. 

289. 
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Ellison  V.  Bignold,  2  Jac.  &  W.  503, 

510. 
Right  d.  Jefferya  v.   Bucknell,    2  B. 

&  Ad.  278 ;    s.  c.  8  Law  J.  Rep. 

K.B.  304. 
Line   v.    Stephenson,    4    Bing.   N.C. 

678;    8.  c.  5    Bing.  N.C.    183;  7 

Law  J.  Rep.  (n.s.)  C.P.  263. 
Mathew  v.  Blackmore,  1   Hurl.  &  N. 

762;  B.C.  26  Law  J.   Rep.  (n.s.) 

Exch.  150. 
Adams  v.  Gibney,  6  Bing.  656 ;  s.  c. 

8  Law  J.  Rep.  C.P.  242. 
Smith  d.  Dormer  ▼•  Parkhurst,  Willes, 

327,  332. 
Cholmondeley  v.  Clinton^  2  Jac  &  W.  1 . 
Adey  v.  Arnold,  2  De  Gex,  M.  &  G. 

432. 
Alexander  v.  Brame,  7  Ibid.  525. 
Co.  Litt.  145,  a. 
Com.  Dig.,  Vol.  3,  pp.  285,  383. 

Jan.  31. — The  Lord  Chancellor.^ 
This  case  arose  out  of  a  suit  instituted  by 
the  executors  of  Phillips  Mouypenny,  for 
the  administration  of  his  estate.  A  decree 
having  been  made,  a  claim  was  brought  in 
on  behalf  of  Susannah  Mony  penny,  widow, 
on  accoiuit  of  an  annuity  of  300/.,  created 
by  her  marriage  settlement,  dated  the  10th 
of  June  1835.  The  Vice  Chancellor  Wood, 
on  the  matter  being  brought  before  him, 
thought  it  was  a  purely  legal  question, 
and  that  if  he  were  to  hear  the  case,  he 
ought  to  have  the  assistance  of  a  common- 
law  Judge.  The  case  having  been  accord- 
ingly postponed,  it  came  on  again  before 
his  Honour,  assisted  by  Bramwell,  B.  and 
Watson,  B.  After  argument,  and  time 
taken  to  consider,  Bramwell,  B.  delivered 
the  judgment  of  himself  and  Watson,  B., 
that  the  claimant  had  no  right  at  law 
under  the  deed,  on  the  ground  that  it 
contained  no  covenant  binding  the  exe- 
cutors of  Phillips  Monypenny.  The  Vice 
Chancellor,  after  hearing  the  opinion  of 
the  learned  Judges,  stated,  that  it  being 
purely  a  question  of  law,  he  concurred 
with  them ;  but  it  having  been  contended 
that  the  claimant  had  an  equity  beyond 
her  legal  rights,  his  Honour  considered  that 
in  the  absence  of  all  legal  right  there  was 
no  equitable  right  arising  out  of  the  deed, 
and,  therefore,  disallowed  the  claim.  The 
matter  has  been  brought  before  me  by  way 


of  appeal,  and  has  been  very  fully  and 
ably  argued,  the  counsel  apparently  ac- 
quiescing in  the  view  taken  by  the  Vice 
Chancellor,  in  which  I  entirely  concur, 
that  the  question  is  a  legal  one,  and  that  if 
the  claimant  fails  in  establishing  the  ItgsX 
construction  of  the  deed  which  she  contends 
for,  she  has  no  equitable  right  or  remedy* 
The  whole  question  is  on  the  deed,  which 
must,  therefore,  be  carefully  examined.  It 
was  made  on  the  marriage  of  Robert  Jo* 
seph  Monypenny  with  Susannah  DeardeOt 
and  Phillips  Monypenny,  who  waa  the 
uncle  of  Robert  Joseph,  was  a  party  to  it. 
The  deed  recited  that  "  upon  the  treaty 
for  the  said  intended  marriage,  the  said 
Phillips  Monypenny  proposed  and  agreed 
to  secure,  in  manner  and  subject  as  here* 
inafter  is  expressed,  to  the  said  Susannah 
Dearden,  after  the  decease  of  the  sarvivor 
of  them,  the  said  Phillips  Monypenny  and 
Robert  Joseph  Monypenny,  in  case  ahe 
should  survive  them,  an  annual  sum  or 
yearly  rent-charge  for  her  jointure  to  he 
issuing  and  payable  out  of  the  manors  and 
other  hereditaments  hereinafter  charged 
therewith,  and  of  or  to  which  the  said 
Phillips  Monypenny  is  seised  or  entitled 
in  fee  simple" ;  and  then  the  sud  Phillips 
Monypenny,  in  consideration  of  the  said 
intended  marriage,  gave,  granted,  bargain* 
ed,  sold  and  confirmed  unto  the  said  Su- 
sannah Dearden  and  her  assigns,  in  ease 
the  said  intended  marriage  should  take 
effect,  and  she  should  survive  both  of  them, 
the  said  Phillips  Monypenny  and  Robert 
Joseph  Monypenny,  an  annual  sum  or 
yearly  rent-charge  of  300/.,  to  he  charged 
and  chargeable  upon  and  yearly  issuing 
and  payable  out  of  all  and  singular  the 
manors  or  reputed  manors  of  Maythanit 
Nether  Forsham  and  Rensham,  in  the 
county  of  Kent,  and  also  that  mansion- 
house  called  Maytham  Hall,  in  the  samt 
county,  and  also  all  and  singular  the  mes- 
suages, lands,  tenements  and  hereditaments 
in  the  several  parishes  of  Rolvenden,  Ten- 
terden,  Benenden,  Sandhurst,  Newendeo, 
St.  Mary  in  Wittersham  and  Stone,  in  the 
Isle  of  Oxney,  in  the  said  connty  of  Kent, 
of  or  to  which  he  the  said  Phillip  Mony* 
penny,  or  any  person  in  trust  for  him,  was 
or  were  seised  or  entitled,  for  an  estate  of 
inheritance  at  law  or  in  equity.  And  hy 
the  same  indenture  Phillips  Monypennyi 
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for  bimself,  his  heirs  and  assigns,  covenant- 
ed, granted  and  agreed  with  Susannah 
Dearden,  her  executors,  administrators  and 
sflsigns,  that  in  case  and  so  often  as  the 
said  annual  sum  or  yearly  rent-charge  of 
300f.,  or  any  part  thereof,  should  at  any 
time  or  times  he  behind  and  unpaid  for 
twenty-one  days  after  any  of  the  days  on 
which  the  same  ought  to  be  paid,  then 
snd  so  often  it  should  be  lawful  for  the 
laid  Susannah  Dearden,  her  executors, 
sdministrators  and  assigns,  but  subject  and 
without  prejudice  as  aforesaid,  to  enter  into 
snd  distrain  upon  the  manors,  heredita- 
ments  and  premises  thereby  charged  with 
the  payment,  or  any  of  them,  or  any  part 
thereof,  and  to  dispose  of  the  distress  and 
distresses  then  and  there  found,  according 
to  law,  as  in  case  of  distress  for  rent  re- 
lerred  on  common  leases  for  years,  to  the 
intent  that  thereby  the  said  Susannah 
Dearden,  her  executors,  administrators  and 
sssigns^  might  be  fully  paid  and  satisfied 
the  said  annual  sum  or  yearly  rent-charge 
of  300/.,  and  every  part  thereof,  and  fdl 
costs,  charges  and  expenses  attending  the 
recovery  of  the  same ;  and  also,  that  in 
case  and  so  often  as  the  same  annual  sum 
or  yearly  rent-charge  of  3001.,  or  any  part 
thereof^  should  at  any  time  or  times  be 
hehmd  or  unpaid  for  forty  days  next  after 
the  same  should  become  due  and  payable 
ss  aforesaid,  then  and  so  often,  although 
no  formal  demand  should  have  been  made 
thereof,  it  should  be  lawful  for  the  said 
Sossnnah  Dearden,  her  executors,  admin- 
istrators and  assigns,  but  subject  and 
without  prejudice  as  aforesaid,  to  enter 
into  and  upon  the  manors,  hereditaments 
snd  premises  thereby  charged  with  the 
laid  annual  sum  or  any  of  them,  or  any 
part  thereof,  and  to  have,  hold  and  enjoy 
the  same,  and  receive  the  rents,  issues  and 
profits  thereof,  to  and  for  her  and  their 
own  use  and  benefit. 

Phillips  Monypenny  created  a  term  of 
100  years  in  trustees,  for  the  better  secur- 
ing the  payment  of  the  rent-charge.  Phil- 
lips Monypenny  died  in  1841.  After  his 
death  it  was  discovered  that  of  the  May- 
tham  Hall  estate,  which  was  the  principal 
part  of  the  property  charged  with  the 
snnuity,  Phillips  Monypenny  was  only 
tenant  for  life  ;  and  on  his  death  Robert 
Thomas  Monypenny  became  entitled  to 
Nsw  Sbsiis,  XXVIIL^Chasc. 


this  estate  as  equitable  tenant  in  tail.  The 
husband,  Robert  Joseph  Monypenny,  died 
in  1842.  After  his  death,  a  suit  for  the 
administration  of  his  estate  was  instituted, 
in  which  a  decree  was  made  for  the  sale 
of  his  real  estate.  Mrs.  Monypenny  was  a 
party  to  this  suit,  and  a  question  arising 
whether  Jobs  Cross  farm  formed  part  of 
the  estate,  the  opinion  of  the  Court  was 
taken  on  that ;  and  the  decision  being  in 
the  affirmative,  Mrs.  Monypenny  presented 
a  petition  claiming  the  whole  of  the  pro- 
ceeds, and  received  the  amount  of  1,100/., 
part  of  the  arrears  of  her  annuity.  It 
was  insisted  in  argument  that  by  her 
petitioning  and  receiving  the  proceeds  of  the 
real  estate,  the  claimant  had  determined 
her  election  to  make  the  rent-charge  real, 
and  that  she  had  no  power  now  to  treat 
it  as  an  annuity,  and  to  sue  for  it  as  such. 
According  to  Littleton,  s.  219,  **  if  a  man 
grant  by  his  deed  a  rent-charge  to  another, 
and  the  rent  is  behind,  the  grantee  may 
choose  whether  he  will  sue  a  writ  of 
annuity  for  this  against  the  grantor,  or  dis- 
train for  the  rent  behind,  and  the  distress 
detain  until  he  be  paid.  But  he  cannot 
do  or  have  both  together,  '&c.  For  if  he 
recovers  by  a  writ  of  annuity,  then  the 
land  is  discharged  of  the  distress,'*  &c. 
Lord  Coke's  commentary  upon  the  latter 
words  is  :  **  Here  it  is  to  be  observed  that 
this  determination  of  the  election  of  the 
grantee  must  be  by  action  or  suit  in 
court  of  record;  for  albeit  the  grantee 
distrain  for  the  rent,  yet  he  may  bring 
a  writ  of  annuity  and  discharge  the 
land."  It  seems  to  me  quite  unnecessary 
in  the  present  case  to  consider  what  is  the 
effect  of  the  abolition  of  the  writ  of  an- 
nuity by  the  8  &  4  Will.  4.  c.  27)  upon 
the  right  of  election  at  the  present  day, 
because  it  must  be  conceded  that  if  there 
Is  no  remedy  by  covenant  then  the  only 
right  which  can  exist  is  that  which  attaches 
upon  the  land,  and  if  there  is  a  covenant 
as  well  as  a  power  of  distress,  it  is  not  a 
case  of  election  at  all,  but  the- grantee  has 
a  double  remedy,  and  may  have  recourse 
to  either  as  he  pleases,  as  often  as  the  rent- 
charge  is  in  arrear.  It  is,  therefore,  un- 
necessary to  consider  whether  the  petition 
of  Mrs.  Monypenny  to  have  -the  proceeds 
of  the  real  estate  paid  to  her,  for  the  arrears 
of  her  rent-charge  is  equivalent  or  not  to 
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the  action  or  suit  in  a  court  of  record 
which  Lord  Coke  says  is  necessary  to 
the  determination  of  the  election  of  the 
grantee.  If  there  is  a  covenant  in  the 
deed  which  binds  the  executors  of  the 
grantor,  she  may  avail  herself  of  the  cove- 
nant against  his  personal  estate,  although 
she  has  received  a  portion  of  the  arrears 
out  of  the  estate. 

The  important  question,  therefore,  to  be 
determined  is,  whether  such  a  covenant  is 
to  be  found  in  the  deed.  The  learned 
Barons  who  assisted  the  Vice  Chancellor  in 
putting  a  legal  construction  on  the  deed^ 
were  clearly  of  opinion  that  there  were  no 
words  in  it  creating  a  covenant.  They 
examined  the  recital,  the  grant,  and  the 
power  of  distress  in  succession,  and  dis- 
missed each  of  them  in  its  turn,  with 
the  remark,  that  it  did  not  operate  as  a 
covenant.  Even  the  strong  and  appro- 
priate words  used  in  the  creation  of  the 
power  to  distrain  did  not  shake  their  opinion; 
for  as  to  them  they  say,  **  Nor  do  we  think 
that  the  words  used  in  the  creation  of  the 
power  to  distrain,  extensive  as  they  are— 
'covenants,  grants,  and  agrees  that  it 
shall  be  lawful,  when  the  rent-charge  is  in 
arrear,  for  the  grantee  to  distrain  on  the 
premises*— are  an  express  covenant  that 
he  shall  have  power  to  do  so.  We  think 
that  'covenants  and  agrees'  mean  no 
more  than  '  grants.' "  Then  the  learned 
Judges  proceeded  to  inquire  whether  there 
is  any  implied  covenant  arising  out  of  the 
general  words  used  by  the  grantor,  and 
properly  observe,  that  such  a  covenant 
must  be  a  covenant  at  law,  and  that  there 
cannot  be  a  covenant  implied  from  such 
words ;  that  the  covenantor  had  an  equit- 
able estate ;  and  they  conclude  that  the 
deed  contains  neither  an  express  nor  an 
implied  covenant,  of  which  the  claimant 
can  avail  herself  to  enforce  the  payment 
of  her  jointure.  After  the  most  careful 
consideration  of  every  part  of  the  deed,  I 
cannot  bring  my  mind  to  a  similar  con- 
clusion. In  the  course  of  the  argument 
of  the  counsel  against  the  claim,  I  have 
been  earnestly  requested  to  examine  the 
whole  scheme  of  the  deed,  in  order  to  be 
enabled  to  put  a  satisfactory  construction 
upon  those  parts  of  it  which  involve  the 
question  to  be  decided.  Undoubtedly, 
as   Sheppard   says  {Touchstone,    87.)  in 


the  construction  of  all  parts  of  all  kinds  of 
deeds,  amongst  the  rules  to  be  universally 
observed  is  one,  "  that  the  construction:  be 
made  upon  the  entire  deed,  and  that  one 
part  of  it  doth  help  to  expound  another, 
and  that  every  word  (if  it  may  be)  may 
take  effect,  and  none  be  rejected."  Where 
words  are  ambiguous,  or  the  intention  ia 
not  manifest  and  plain,  it  is  useful  and 
necessary  to  recur  to  other  parts  of  the 
deed  for  an  interpretation  ;  but  this  mode 
of  construction  is  frequently  invoked  for 
the  purpose  of  giving  a  different  meaniag 
to  words  from  that  which  they  ordinarily 
bear;  and  on  the  present  occasion,  the 
assistance  of  the  whole  scheme  of  the  deed 
seems  to  be  used,  not  that  every  word  may 
take  effect,  but  for  the  purpose  of  weaken- 
ing the  appropriate  words.  It  is  unneces* 
sary,  in  my  opinion,  to  resort  to  any  more 
of  tlie  deed,  except  to  observe  that  the 
marriage  consideration  runs  through  every 
part  of  it.  It  was  clearly  to  Phillips  Mony- 
penny's  interest  that  Mrs.  Monypenny 
should  have  a  rent-charge  out  of  hu 
estate,  and  he  believed  himself  to  be  the 
absolute  owner  of  the  Maytham  Hall 
estate.  The  deed  therefore  contains  a 
recital  that,  '*  upon  the  treaty  for  the 
marriage  he  had  agreed  to  secure  to  her 
an  annual  sum  or  rent-charge,  to  be  issu- 
ing and  payable  out  of  the  manors  and 
other  hereditaments  hereinafter  charged 
therewith,  and  of  or  to  which  he,  the  said 
Phillips  Monypenny,  is  entitled  or  seised  in 
fee-simple" ;  and  in  the  granting  part, 
'*  he  gives  and  grants  the  annual  sum,  or 
rent-charge  to  be  issuing  out  of  certain 
manors  and  lands,  and  generally  out  of 
messuages,  lands,  tenements  and  heredita- 
ments in  the  several  parishes  in  the  county 
of  Kent,  of  or  to  which  he,  or  any  person 
or  persons  in  trust  for  him,  is  or  are  seised 
or  entitled  for  an  estate  of  inheritance  at 
law  or  in  equity."  It  is  said  that  the 
alternative  words  in  the  recital  and  in  the 
grant  express  an  uncertainty  as  to  the 
nature  of  the  title  of  Phillips  Monypenny 
to  the  estates  charged ;  and  that  according 
to  the  case  of  Right  d.  Jefferys  v.  BuchMU^ 
they  created  no  estoppel  against  Phillipt 
Monypenny.  But  in  that  case  the  qoee* 
tion  related  to  two  houses  only,  whieh 
were  mortgaged,  and  the  deed  reciting  that 
the  mortgagor  was  legally  or  equitably  en- 
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titled  to  tbe  pTemises,  and  he  covenanting 
that  he  waa  legally  or  equitably  seised  in 
his  own  demesne  as  of  fee,  it  was  clear  that 
there  was  no  certain  or  precise  averment 
of  any  seisin  in  him.     There  the  charge 
wu  intended  to  apply  to  various  lands  of 
the  grantor ;  and  as  it  is  an  undoubted 
esDon  of  construction,  that  if  possible  you 
diould  give  effect  to  every  part  of  a  deed, 
Ifiad  no  difficulty  in  considering  the  words 
both  in  the  recital  and  in  the  grant,  not  as 
expressive  of  any  uncertainty,  but  as  ap- 
plying to  lands  held  by  different  titles,  and 
therefore,  reddendo  singula  singulis,  to  all 
fht    lands    mentioned,   whether    Phillips 
Monypenny  was  legally  or  equitably  en- 
titled to  them.     The  effect  of  this  mode 
of  reading  the  recital  and  the  grant  will 
he,  that  the  annuity  will  be  a  charge  upon 
sll  the  land,  whether  Phillips  Monypenny's 
tide  to  them  was  legal  or  equitable,  al- 
though the  power   to  distrain  would  be 
fimited  to  those  only  of  which  he  had  the 
legal  estate.     The  converse  of  this  is  put 
by  Lord  Coke,  in  p.  147*  in  his  Commen- 
tery,  where  he  says,  "  If  a  man  seised  of 
hnds  in  fee,  and  possessed  of  a  term  for 
many  years,  g^nt  a  rent  out  of  both  for 
life  in  tail  or  in  fee,  with  clause  of  distress 
OQt  of  both,  this  rent,  being  a  freehold, 
doth  issue  only  out  of  the  freehold,  and 
the  lands  in  lease  are  only  charged  with 
the  distress."      It  will  be  said  that  the 
Words  "give,  grant,  bargain   and  sell," 
esnnot  operate  as  a  covenant,  because  they 
Berely  assert  a  power  to  give  or  create  an 
tunnity ;  at  the  same  time,  the  plain  and 
ordinary  effect  of  the  word  "covenant" 
hat  been  denied,  and  it  has  been  treated 
•I  tynonjrmous  with  the  word  **  grant." 
Bat  in  construing  this  deed,  I  should  be 
nach  more   disposed  to   give   the   word 
** grant"  the  operation  of  a  covenant,  than 
to  transform  the  word  "covenant"  into  a 
gnmt.     It  is  undoubtedly  law,  that  a  deed 
that  is  intended  and  made  to  one  purpose, 
nay  accrue  to  another;  for  if  it  would  not 
take  effect  in  the  way  that  it  is  intended, 
it  may  take   effect  another  y/ay^-^Shep' 
ptttiTs  Touchstone^  82.     There  is  an  ad- 
mirable judgment  of  Lord  Chief  Justice 
lilies  on  this  subject,  in  Roe  d.  Wilkinson 
▼.  Trwmien  (1),  which  has  a  considerable 


bearing  on  the  point  in  question.  There 
Thomas  Kirkley,  in  consideration  of  na- 
tural love  to  his  brother  Christopher,  and 
for  100/.,  granted,  released  and  confirmed 
to  Christopher  the  premises  in  question 
after  his  (Thomas's)  death,  and  covenanted 
and  granted  that  the  premises  should,  after 
his  death,  be  held  by  Christopher  and  the 
heirs  of  his  body,  and  after  their  decease 
to  John  Wilkinson  and  his  heirs;  and  it 
was  held,  that  the  deed  would  not  operate 
as  a  release,  because  it  attempted  to  con- 
vey a  freehold  in  future,  but  that  it  was 
good  as  a  covenant  to  stand  seised :  and 
the  Chief  Justice  said,  there  is  likewise 
one  thing  in  the  present  case  much 
stronger  than  in  any  of  the  cases  which 
have  been  cited  on  the  one  side  or  the 
other,  for  here  is  not  only  the  word 
"  grant,"  which  has  often  been  construed 
as  a  word  of  covenant,  but  likewise  the 
grantor  expressly  covenants,  in  two  places 
in  the  deed,  that  the  estate  shall  go  to 
John  Wilkinson  in  such  a  manner  as  he 
granted  it.  In  the  present  case,  if  the 
words  creating  the  annual  sum  or  yearly 
rent-charge  are  to  be  construed  strictly  as 
a  grant  and  nothing  more,  then  it  was 
absolutely  void  from  the  first,  and  never 
could  have  any  inception,  because  it  was 
not  to  begin  until  after  the  death  of  Phillips 
Monypenny,  and,  on  his  death,  the  estate 
on  which  it  is  charged  came  to  an  end. 
Why,  under  these  circumstances,  it  being 
the  clear  intention  of  these  parties  that  the 
deed  should  operate,  if  it  could  not  take 
effect  as  a  charge,  should  it  not  be  con- 
strued to  be  a  covenant  to  pay  the  annual 
sum  of  300/.,  which  would  be  binding 
upon  the  executors  of  Phillips  Monypenny, 
though  not  named  ?  It  is  unnecessary  to 
multiply  authorities  to  shew  that,  accord- 
ing to  what  Lord  Mansfield  says,  in  Lant  v. 
Morris  {2),  "  no  particular  technical  words 
are  requisite  towards  making  a  covenant," 
for  in  this  deed  there  is  a  clause  in  which 
this  peculiar  and  appropriate  word  is  to  be 
found  in  giving  the  grantor  a  power  to 
distrain  for  the  rent-charge — "  Phillips 
Monypenny,  for  himself,  his  heirs  and 
assigns,  covenants,  grants  and  agrees."  I 
asked  more  than  once  in  the  course  of  the 
argument,  what  would  have  been  the  effect 


(I)  WiUes,  682. 


(2)  1  Burr.  290. 
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of  the  deed  if  it  had  simply  contained  this 
clause  of  distress  ?  I  was  not  aware  my 
question  almost  received  an  answer  from 
Littleton  himself;  for  he  says,  in  the 
course  of  section  221,  '*  Also,  if  one  make 
a  deed  in  this  manner,  that  if  A,  of  B,  he 
not  yearly  paid  at  the  feast  of  Christmas 
for  term  of  his  life  20  shillings  of  lawful 
money,  that  then  it  shall  be  lawful  for  the 
said  A,  of  B,  to  distrain  for  this  in  the 
manor  of  F,  &c. :  this  is  a  good  rent- 
charge,  because  the  manor  is  charged  with 
the  rent  by  way  of  distress."  But  he  adds 
^"  And  yet  the  person  of  him  who  makes 
such  deed  is  discharged  in  this  case  of  an 
action  of  annuity,  because  he  doth  not 
gprant  by  his  deed  any  annuity  to  the  said 
A,  of  B,  but  granteth  only  that  he  may 
distrain  for  such  annuity."  Now,  upon 
this,  put  the  case  that  a  person  "covenants, 
grants  and  agrees,"  for  a  power  of  distress 
for  an  annual  sum  or  rent-charge  upon 
land  in  which  he  has  nothing.  If  it  is  a 
rule  that  every  word  in  a  deed  must  have 
effect  given  to  it  if  possible,  and  none 
ought  to  be  rejected,  and  there  is  another 
rule  that  if  a  deed  cannot  take  effect  in 
the  way  intended,  it  shall  take  effect  in 
another  way, — why  should  not  these  words 
have  each  its  due  effect,  and  after  the 
creation  of  the  rent- charge  by  the  grant 
of  the  power  of  distress,  why  should  not 
the  covenant,  applied  to  the  words  "  an- 
nual sum,"  create  a  personal  liability  in 
the  grantor  and  his  executors  ?  I  am  aware 
that  the  grantor  in  this  clause  of  distress 
binds  only  his  heirs  and  assigns,  and  not 
his  executors ;  and  it  was  insisted,  though 
not  very  strongly,  in  argument,  that  this 
shewed  an  intention  that  his  executors 
should  not  be  bound.  I  inquired  whether 
there  was  any  authority  to  be  found  that 
executors  in  such  a  case  would  not  be 
liable,  and  I  was  told  that  none  had  been 
discovered ;  and  I  should  have  been  sur- 
prised to  have  learnt  that,  the  rule  being  that 
heirs  are  in  general  only  bound  if  named, 
and  that  executors  are  bound  although  not 
named,  the  naming  the  heirs  for  the  pur- 
pose of  binding  them  should  be  considered 
to  amount  to  an  exclusion  of  the  execu- 
tors, whom  it  was  unnecessary  to  name. 
But  had  there  been  any  such  authority,  I 
should  have  thought  it  inapplicable  to  the 
present  case,  in  which  there  being  no  heirs 


to  be  bound,  as  there  was  nothing  to  de« 
scend,  the  naming  them  could  have  no 
greater  effect  than  if  they  had  been  alto- 
gether omitted  from  the  covenant. 

It  is  not  necessary  for  me  to  consider 
the  question  as  to  whether  a  covenant 
could  have  been  implied  from  the  words 
of  the  deed  if  there  had  been  no  expreta 
covenant.  I  proceed  on  the  covenant, 
which  I  consider  to  be  expressly  created 
by  the  language  of  the  parties.  I  am 
happy  to  think  that  in  thus  arriving  at  a 
conclusion  opposed  to  the  judgment  of  tho 
learned  Judges  who  have  decided  this 
question,  I  am  able  to  support  myself  by 
very  high  authorities,  founded  upon  reasona 
which  recommend  themselves  strongly  to 
my  mind,  and  that  in  the  decision  which  I 
feel  bound  to  pronounce,  I  shall  not  deter- 
mine anything  which  will  be  found  incon- 
sistent with  justice,  or  contrary  to  the 
obvious  intention  of  the  parties  to  the  deed. 
I  think  the  appeal  must  be  allowed*  and 
the  claim  allowed  also. 


KiNDERSLEY,  V.C.I     ESPIN     0.     PBMBSR- 

Dec.  8.  /  TON.  (1) 

Equitable  Mortgage — Priorit^^^NoHee 
— Solicitor  and  Client, 

A  solicitor  borrowed  money  from  ike 
plaintiffs  and  deposited  with  him  the  tiiie* 
deeds  of  a  leasehold  house  by  way  ofsecurihff 
at  the  same  time  agreeing  by  writing  to  e«- 
ecute  an  assignment  of  the  premises  wAm 
called  on  to  do  so.  The  solicitor^  who  Aad 
acted  for  himself  in  the  first  tranxaelsom^ 
subsequently  assigned  the  same  property  to 
another  person^  his  articled  elerkt  but  tko 
assignee  neglected  to  obtain  the  titie-deod»9 
although  he  made  several  applications  fsr 
them  to  the  mortgagor.  The  plaintiff  elasmed 
priority  in  respect  of  his  equitable  security : 
— Held,  that  the  assignee  could  not  ke 
considered  to  have  had  eonstruetipe  notieOt 
through  the  mortgagor^  as  his  soUeitor^  of 
the  plaintiff  *s  security,  and  that  the  oaw- 
sion  on  the  part  of  the  assignee  $o  obiem 
the  deeds  did  not  prevent  him  from  hmwis^ 
the  benefit  of  his  assignment. 

The  bill  stated    that  in  the  month  of 
January   1855  the    defendant   W.   A.   S. 
(1)  See  this  case  on  appeal,  jMf/,  311. 
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Pemberton  was  carrying  on  burineu  as  a 
solicitor,  at  No.  8,  Southampton  Street, 
fiioomsbory,  and  that  he  applied  to  the 
j^laiDtiffy  John  Eipin,  to  lend  him  the  sum 
of  800/.,  which  the  plaintiff  agreed  to  do 
■■pon  having  the  said  sum  secured  upon 
■a  mortgage  of  the  house  then  occupied 
fcj  the  defendant  Pemberton.     In  the  said 
KBontii  of   January   1855   the  defendant 
^diTered   to   the  plaintiff  the   following 
■Bcmorandum  : — ''I,   William   Augustus 
SSadler  Pemberton,  of  No.  8,  Southampton 
Street,  Bloonosbury,  in  the  county  of  Mid- 
^dksez,  aolicitor,  do  hereby  acknowledge 
and  declare  that  as  a  consideration  and  in- 
^eement  to  Mr.  John  Espin,  of  No.  50, 
.Bedford  Row,  in  the  county  of  Middle- 
acz,  solicitor,  to  advance  me  the  sum  of 
^300/.,  and  previously  to  his  advancing  the 
asme,  I  did  agree  to  charge,  and  in  pur- 
aaance  of  that  agreement,   I   do  hereby 
dttige,  and  for  myself,  my  heirs,  executors 
aad  administrators,  do  agree  to  do  and  ex- 
ecQte  anj  act  and  deed  that  shall  by  the 
said  John  Espin,  his  executors,  adminis- 
tntors  or  assigns,  or  his  or  their  counsel, 
be  reasonably  required  or  deemed  neces- 
ttry  for  the  better  and  more  effectually 
charging  by  assignment  or  otherwise  the 
Icaie  of  certain  premises  situate  and  being 
No.  8,  Southampton  Street  aforesaid,  from 
bit  Grace  the  Duke  of  Bedford  to  J.  Mal- 
lock,  Esq.,  dated  the  27th  of  March  1843, 
vmI  the  assignments  of  such  leases  dated 
nspeetively  the  21  st  of  December  1846 
ttd  the  2nd  of  January   1854,  on  being 
itqniied  by  the  said  J.  Espin,  his  execu- 
^  administrators  or  assigns,  to  give  such 
^iither  security ;    as   witness  ray  hand, 
tlui  Hth  of  January  1855,  W.    A.    S. 
Pemberton. — Witness,  J.  Sanson."     The 
Bcmey  was,   thereupon  advanced  by  the 
plamtiff,  and  the  defendant  at  the  same 
tine  gave  the  plaintiff  his  promissory  note 
forsook,  at  three  months'  date,  and  handed 
OTer  to  him  the  deeds  relating  to  the  pro- 
perty.   The  promissory  note  was  renewed 
from  time  to  time  until  the  9th  of  August 
1857,  when  it  was  dishonoured. 

On  the  6th  of  November  following  the 
plaintiff  called  at  No.  8,  Southampton 
Street  and  saw  Mr.  Frederick  Moojen,  who 
h«d  been  a  partner  with  Mr.  Pemberton, 
hot  their  partnership  had  been  dissolved. 
On  that  occasion  the  plaintiff  informed  him 


of  his  security  upon  the  premises  for  300/., 
and  Mr.  Moojen  then  stated  that  Pemberton 
had  assigned  the  lease  to  another  party  for 
500/.  The  plaintiff  called  again  on  Mr. 
Moojen,  who  then  told  him  that  the  as- 
signment was,  in  fact,  made  to  the  defen- 
dant W.  £.  Browne,  who  was  the  step-son 
of  Mr.  Pemberton  and  his  articled  clerk, 
and  that  Browne's  assignment  had  been  re- 
gistered on  the  12th  of  November.  He  also 
agreed  to  accept  service  of  the  notice  of 
the  plaintiff's  security  on  behalf  of  Browne 
and  as  his  solicitor.  On  the  23rd  of  No- 
vember the  plaintiff  received  a  letter  from 
Mr.  Pemberton,  in  which  he  stated  that  the 
assignment  to  Browne  was  subject  to  the 
plaintiff's  claim ;  that  the  lease  was  valu- 
able, and  that  the  plaintiff  should  not  be 
a  loser,  but  that  he  had  been  subject  to 
pecuniary  embarrassmen  ts,  which  com  pelled 
him  to  absent  himself  from  London. 

The  bill  was  then  filed  against  Pem- 
berton and  Browne,  alleging  that  inasmuch 
as  Pemberton  had  acted  as  solicitor  in  the 
mortgage  transaction  with  Browne,  and  as 
he  knew  of  the  plaintiff's  security,  that 
must  be  considered  as  constructive  notice 
to  Browne  of  the  prior  mortgage,  and  that 
Browne  had  been  guilty  of  negligence  in 
not  obtaining  the  deeds  relating  to  his 
mortgage,  which  were  held  by  the  plaintiff, 
and  that  no  consideration  had,  in  fact, 
passed  from  Browne  to  Pemberton,  who 
was  insolvent  at  the  time  of  the  transac- 
tion. The  bill,  therefore,  prayed  that  the 
plaintiff  might  be  declared  entitled  to  his 
equitable  security  in  priority  to  the  as- 
signment to  Browne. 

The  defendant  Browne,  by  his  answer, 
stated  that  he  attained  the  age  of  twenty- 
one  in  January  1857;  that  in  the  following 
month  of  April  he  lent  to  Mr.  Pemberton 
the  sum  of  1,500/.,  which  he  had  borrowed 
from  the  North  British  Insurance  Company 
for  the  purpose  of  the  loan.  That  on  the 
8th  of  September  the  lease  of  the  house 
in  Southampton  Street  was  assigned  to 
him  by  Pemberton  as  security  for  the  sum 
of  500/.,  part  of  the  said  sum  of  1,500/. 
That  at  the  time  the  assignment  was  exe- 
cuted he  had  requested  Pemberton  to  hand 
over  to  him  the  title-deeds,  and  that  sub- 
sequently he  had  repeatedly  asked  for  the 
deeds,  but  was  informed  by  Pemberton  that 
they  were  mislaid,  and  that  he  should  have 
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them  as  8o6n  as  he  could  obtain  them. 
He  also  denied  that  Moojen  had  acted  as 
his  solicitor. 

Mr.  Glasse  and  Mr.  T.  H.  Terrell 
appeared-  for  the  plaintiff,  and  contended 
that  there  had  been  constructive  notice  to 
Browne  of  the  plaintiff's  security  by  rea- 
son of  the  defendant  Pemberton  having 
acted  as  solicitor  in  both  transactions ;  that 
Browne  had  been  guilty  of  negligence 
in  not  obtaining  the  deeds  affecting  his 
security,  and  that,  therefore,  the  plaintiff 
was  entitled  to  priority  over  Browne  in 
respect  of  his  equitable  security.  They 
cited — 

Hewitt  V.   Loosemore,   9  Hare,  449; 
s.  c.  21  Law  J.  Rep.  (n.s.)  Chanc.  69. 

Kennedy  v.  Green,  3  Myl.  &  K.  699 ; 
8.  c.  6  Sim.  6. 

Mr,  Bailtft  Mr.  Beales  and  Mr.  H. 
Browne  appeared  for  the  defendants,  but 
were  not  called  upon  by  the  Court. 

KiNDERBLEY,  V.C. — Although  at  first 
sight  there  are  no  doubt  circumstances 
attending  this  case  which  might  well  induce 
the  plaintiff  to  entertain  a  strong  suspicion 
of  the  honesty  of  the  transaction,  yet  those 
circumstances,  when  you  examine  them, 
seem  to  bear  a  reasonable  explanation. 
No  doubt  Pemberton  did  promise  Vb  give 
Browne,  the  security  of  this  property, 
which,  unknown  to  him,  was  equitably 
secured  to  the  plaintiff,  and  that  security 
was  afterwards  given  in  the  shape  of  an 
absolute  assignment,  in  consideration  of 
500/.  out  of  the  1,500/.  lent  by  Browne. 
It  seems  that  the  assignment  was  not 
stamped  until  the  7th  of  November,  but 
that  was  natural,  because  if  they  had  gone 
on  for  two  days  more  they  would  have 
exceeded  the  period  of  two  months.  I  do 
not  think  there  was  anything  suspicious 
in  that.  Then,  as  to  the  deed  not  being 
registered,  I  do  not  see  that  there  was 
anything  wrong  in  the  omission  to  register. 
This  is  the  case  of  a  young  man  whose 
step-father  wanted  to  obtain  money,  and 
he  was  induced  to  raise  the  money  for  him, 
upon  the  understanding  that  he  was  to 
have  a  security,  which  was  afterwards 
executed.  So  far  as  regards  fraud  in  this 
transaction,  I  think  that  the  relationship 
between  the  parties,  and  the  fact  that  the 


money  was  actually  borrowed,  shews  that 
there  was  no  ground  for  that.  The  grounds 
on  which  the  plaintiff  asks  relief  are,  first, 
that  Mr.  Pemberton  must  be  considered  to 
have  acted  as  solicitor  in  the  transaction 
for  Browne,  and   that,   inasmuch   as  he 
knew  of  the  previous  equitable  mottgage 
to  the  plaintiff,  that  made  it  constructive 
notice  to  Browne  through  Pemberton ;  and, 
secondly,  that  there  was  negligence  on  the 
part  of  the  defendant  Browne  in  not  asking 
for  his  title-deeds,  which  were  in  the  pos- 
session of  the  plaintiff,  and  that,  therefore, 
his  security  ought  not  to  prevail  as  against 
the   prior  equitable  incumbrance  of  the 
plaintiff.     Now,  in  the  case  of  HewiU  t. 
Loosemore^  it  appears  that  Lord  Justiee 
Turner,  then  Vice  Chancellor,  came  to  the 
conclusion,  in  a  similar  case  to  the  pre- 
sent,  where  a  mortgagor  was  himself  a 
solicitor,  and  no  solicitor  was  acting  for 
the  mortgagee,  that  there  the  mortgagor 
qua  solicitor  was    to    be  considered   as 
solicitor  of  the  mortgagee.     I  confess  I 
think  I  am  bound  to  state  that  if  it  were 
not  for  the  opinion  expressed  in  that  case« 
I  doubt  whether  I  should  arrive  at  a  similsr 
conclusion,  but  the  long  experience  and 
ability  of  that  learned  Judge  are  such  that^ 
although  I   should  consider  it  probaUe 
that  his  opinion  is  right  and  mine  wrongs 
yet  I  should  hesitate  to  apply  the  principle 
in  every  case.     It  might  be,  for  instance, 
that  the  intended  mortgagor  was  a  retired 
solicitor,  and  thought  fit  to  act  for  himself. 
How  could   I  say,  in  such  a  casct  that, 
because  the   mortgagor  happened   to  be 
a  solicitor,  he  was  to   be  considered  as 
solicitor  for  the  mortgagee?     Or  suppoes 
the  mortgagor  were  a  barrister  who  was 
not  in  practice ;  he  might  say  he   conld 
take  care  of  himself,  and  could  act  te 
himself.     It  would  be  very  hard  in  such  a 
case  to  say  that  he  was  therefore  to  be 
taken  to  have  acted  professionally  for  the 
mortgagee.     I  should  also  feel  great  diffi- 
culty in  a  case  like  the  present,  where  the 
genUeman  is  being  educated  as  a  solicitor, 
and  is,  in  fact,  an  articled  clerk.     He  has 
got,   at  least,  some  knowledge  of  what 
should  be  done.     I  do  not  see  the  reason* 
ableness  of  saying  that  because  Mr.  Pern* 
berton  was  a  solicitor,  consequently  be  Is 
to  be  treated  as  solicitor  for  his  articled 
clerk.     Therefore,  if  it  were  not  for  the 
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expression  of  opinion  found  in  the  case  of 
Hemiti  ▼•  Lootemortt  I  should  not  have 
eome  to  the  same  conclusion ;  hut  as  it  is 
I  dare   say   the    Lord  Justice   is   right 
aid  I  am  wrong;  hut  suppose  Pemherton 
were  to  be  treated  as  solicitor  for  Brown 
is  the  tranaaction,  it  would  he  a  mon- 
itrous  perversion  of  the  doctrine  of  con- 
itrnedTe  notice  to  say  that,  hecause  Pern- 
berton  knew  of  a  prior  mortgage  to  the 
flabtiff,    that  is  constructive  notice   to 
the  subaeqaent  mortgagee  of  the   prior 
iMfftgage.     It  appears,  however,  that,  in 
the   same  caae   I  have   mentioned,    the 
same  Judge  refused  to  add  to  the  con- 
atraetive  solieitorship  the  additional  in- 
gredient of   constructive  notice,    and   I 
entirely  concur  in  the  justice  of  that  con- 
tusion.    Then,  as  to  the  alleged  negli- 
Cenee  in  not  procuring  the  title-deeds,  no 
^Uraht  the  rule  is,  that  where  there  is  a 
subsequent  mortgagee,  though  he  has  no 
notice  of  the  prior  mortgage,  if  he  does 
not  get  in  the  title-deeds,  then  the  Court 
vill  consider  that  tantamount  to  a  fraud, 
nd  that  he  had  constructive  notice  of  the 
prior  mortgage;  but  is  there  not  sufficient 
reason  shewn  here  for  his  not  having  ob- 
Umed  the   title-deeds?     It  appears  that 
he  did  ask  for  them ;  in  fact,  they  say  he 
tiked  for  them  too  much,  and  therefore 
titty  say  he  is  charged  with  negligence  in 
sot  making  his  requisitions  more  effectual ; 
bathe  is  a  young  man,  the  articled  clerk 
of  the  mortgagor  who  married  his  mother, 
•nd  the  step- father  says  *you  shall  have 
the  deeds  aa  soon  as  I  can  get  them,'  and 
he  farther  says  you  have  got  the  assign- 
ment.   There  is  nothing  in  this  to  make 
the  young  man  guilty  of  fraud,  or  to  shew 
thit  he  was  assisting  Pemherton  to  commit 
sftand. 

I  esnnot  in  this  case  come  to  the  con- 
dosion,  that  there  is  any  such  negligence 
or  omission  with  regard  to  not  procuring 
the  title-deeds  as  to  lead  me  to  say  that 
the  defendant  is  not  entitled  to  his  security. 
I  cannot  help  adverting  to  this,  that  if 
a  person  will  take  an  equitable  mortgage 
only  when  he  may  have  a  legal  mortgage, 
psrtieularly  when  he  is  entitled  to  come 
^  a  legal  mortgage,  it  must  be  considered 
that  be  haa  less  reason  to  complain.  The 
plsintiff  took  an  agreement  from  Pemher- 
ton  that    he    would,   by   assignment  or 


otherwise,  give  him  a  charge  upon  the 
property.  He  agreed  that  he  would  make 
it  effectual,  then  why  did  not  the  plaintiff 
call  for  such  a  charge?  If  he  had  done 
so  there  would  have  been  no  such  second 
mortgage.  His  omission  to  do  this  has 
occasioned  all  the  trouble.  He  is  not, 
therefore,  entitled  to  so  much  sympathy, 
although  it  is  true  that  equitable  mortgages 
are  quite  common.  The  question,  how- 
ever, is,  whether  the  plaintiff  has  made  out 
such  a  case  of  suspicion  or  of  fraud  as  to 
entitle  him  to  the  decree  he  asks.  I  think 
there  is  neither  one  nor  the  other;  on  the 
contrary,  the  circumstances  which  appear 
suspicious  are  removed,  and  I  must,  there- 
fore, dismiss  the  bill  with  costs. 


Jan 


L.C.       > 
.  27,  28.1 


E8PIN  V,  PEMBERTON. 


Equitable  Mortgage — Priority — Notice 
"^Solicitor  and  Client, 

Where  an  assignee  of  a  lease,  upon  the 
occasion  of  the  assignment,  made  bond  fide 
inquiries  for  the  deeds,  and  a  reasonable 
excuse  was  given  for  their  not  being  pro" 
ducedf  he  was  held  to  be  entitled  to  the 
benefit  of  the  assignment,  free  from  a  pre^ 
vious  equitable  charge  which  had  been  made 
by  the  Assignor  by  deposit  of  the  deeds. 

Where  a  mortgagor  is  a  solicitor  and  prC" 
pares  the  mortgage  deed,  no  other  solicitor 
being  employed  in  the  transaction,  the  mort" 
gagor  will  not  be  considered  as  the  solicitor 
for  the  mortgagee,  so  as  to  affect  the  mori' 
gagee  with  notice  of  facts  within  the  mort~ 
gagor* s  knowledge,  unless  there  be  some  eoa- 
sent  on  the  part  of  the  mortgagee  to  consti' 
tute  the  relation, 

Hewitt  V,  Loosemore  (1)  observed  upon. 

This  was  an  appeal  from  Kinder8ley,V.C., 
who  had  dismissed  the  plaintiff's  bill,  with 
costs  {ante,  308).  The  suit  was  instituted 
under  the  following  circumstances: — In 
January  1855,  the  plaintiff  lent  to  the  de- 
fendant, W.  A.  S.  Pemherton,  a  solicitor, 
the  sum  of  300/.,  on  the  security  of  Pem- 
herton's  promissory  note,  and  the  deposit 
of  the  deeds  relating  to  his  house  of  busi- 
ness. No.  8,  Southampton  Street,  Blooms- 

(1)  9  Hare,  449;  s.c.  21  Law  J.  Rep.  (n.s.) 
Chanc.  69. 
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bury.  The  lease  of  the  house  and  the 
assignments  were  accordingly  deposited 
with  the  plaintiff,  accompanied  by  a  me- 
morandum,  dated  the  11th  of  January 
1855,  and  signed  by  Pemberton,  whereby 
he  charged  the  lease  with  the  payment  of 
the  300/.  and  interest,  and  agreed  to  exe- 
cute when  required  any  deed  for  more 
effectually  charging  by  assignment  or 
otherwise  the  lease  and  the  assignments. 
The  promissory  note  was  made  payable 
three  months  after  date,  and  was  several 
times  renewed,  but  in  August  1857  was 
dishonoured.  In  November  18579  the 
plaintiff  gave  notice  to  Moojen,  who  had 
been  a  clerk  to  Pemberton,  and  afterwards 
his  partner,  of  the  charge  of  January 
1855,  and  subsequently  Moojen  informed 
him  that  an  assignment  of  the  lease  had 
been  made  to  the  defendant  Browne,  a  step- 
son of  Pemberton*8,  and  also  his  articled 
clerk,  to  secure  500/.  Moojen  stated  that 
he  acted  as  Browne's  solicitor,  and  accepted 
service  of  notice  of  the  charge  for  him. 
Browne's  assignment  was  dated  the  8th  of 
September,  and  was  registered  in  Middle- 
sex, on  the  12th  of  November  1857. 
The  plaintiff,  under  these  circumstances, 
claimed  priority  to  Browne's  assignment. 
Browne,  by  his  answer,  denied  that  Moo- 
jen was  his  solicitor,  and  stated  that  when 
the  assignment  was  executed,  Penfberton 
accounted  for  the  original  lease  not  being 
given  to  him  by  alleging  that  it  was  mis- 
laid. Browne  had  attained  his  age  of 
twenty-one  in  January  1857,  and  he  bor- 
rowed 1,500/.  of  the  North  British  Assur- 
ance Company  to  lend  to  Pemberton, 
which  he  did  in  April  1857}  1,000/.,  part 
of  the  loan,  being  secured  to  him  by  a  bill 
of  sale  of  the  furniture  in  the  house  in 
Southampton  Street,  and  in  which  Browne 
was  then  living.  Kindersley,  V.C.,  dis- 
missed the  bill,  with  costs. 

Mr.  Glasse  and  Mr.  T.  H.  Terrell,  for 
the  plaintiff,  the  appellant,  contended  that 
he  was  entitled  to  the  relief  prayed,  as 
Browne  had  been  guilty  of  gross  negli- 
gence in  not  requiring  the  delivery  of  the 
deeds  to  him ;  and  further,  that  he  must 
be  considered  as  having  had  constructive 
notice  of  the  plaintiff's  charge.  If  a  per- 
son purchased  an  estate  without  requiring 
the  production  of  the  title-deeds,  that  was 


such  gross  negligence  that  the  Court  would 
presume  that  he  wilfully  abstained  from 
inquiry.  But  if  there  had  been  an  in- 
quiry, and  a  sufficient  answer  to  that 
inquiry  had  been  given,  the  proposition 
must  be  modified  to  that  extent.^ 

Le  Neve  v.  Le  Neve,  3  Mer.  646. 

Hiem  v.  NeUl,  13  Ves.  119. 

Worthinpton  v.  Marfan,  16  Sim.  547 ; 
s.c.  18LawJ.Rep.(N.8.)Chanc.2S3. 

Hewitt  V.  Looeemore,  9  Hare,  449; 
s.  c.  2fl  Law  J.  Rep.(N.s.)Chanc.69. 
It  was  clearly  established  that  if  a  pur- 
chaser employed  the  same  solicitor  as  the 
vendor,  he  would  have  constructive  notice 
of  what  the  vendor's  solicitor  knew.  If 
he  abstained  from  employing  a  separste 
solicitor,  that  was  not  material,  but  in  it- 
self was  an  act  of  wilful  negligence.** 

Kennedy  v.  Green,  3  Myl.  &  K.  699. 

Dryden  v.  Frost,  3  Myl.  &  Cr.  670 ; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  235. 

Tylee  v.  Wehh,  6  Beav.  552. 

Mr.  Baily  and  Mr.  Beales,  for  the  de- 
fendants, referred  to— - 

Plumb  V.  Flfutt,  2  Anst.  432 ;  and 
Martinez  v.  Cooper,  2  Rusa.  198. 

Mr.  Terrell,  in  reply. 

The  Lord  Chancellor.— The  question 
in  this  case  is,  whether  the  plaintiff,  who  is 
an  equitable  mortgagee  by  deposit  of  a 
lease,  is  entitled  to  priority  over  the  de- 
fendant Browne,  who  subsequently  acquir- 
ed the  legal  estate  by  assignment  of  the 
lease.  The  question  depends  upon  whe- 
ther the  defendant  is  a  bond  fide  purchaser 
for  value,  without  notice,  either  actual  or 
constructive,  of  the  plaintiff's  prior  incnm- 
brance.  The  plaintiff  contends  that  Browne 
is  not  a  bond  fide  purchaser  for  value,  and 
that  the  assignment  of  the  lease  to  him 
was  merely  colourable.  It  appears  that 
Browne,  who  was  a  young  man  of  about 
twenty-one  years  of  age,  and  who  had  been 
the  articled  clerk  of  his  step-father,  the 
defendant  Pemberton,  was  applied  to  by 
Pemberton,  in  the  beginning  of  the  year 
1857}  to  advance  him  a  sum  of  1,500/., 
and  that  Browne  was  induced  to  obtain 
that  amount  from  the  North  British  Assur- 
ance Company,  and  to  make  the  advance 
upon  an  understanding,  as  it  is  said,  that  be 
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should  have,  as  a  security  for  that  advance, 
a  bill  of  sale  of  the  furniture  in  the  house, 
and  an  assignment  of  the  lease.     In  Au- 
gust 1857*  in  pursuance  of  that  arrange- 
ment, a  bill  of  sale  of  the  furniture  was 
executed  by  Pemberton.    It  was  certainly 
an  instrument  of  rather  an  extraordinary 
character,  and  was  evidently  intended  to 
permit    the    step -father  and    mother  of 
Browne  to  have  the  advantage  of  the  fur- 
niture for  an  indefinite  period,  leaving  to 
Browne  the  opportunity,  when  he  pleased, 
of  putting  an  end  to  that  enjoyment  by 
taking  possession ;  and  there  can  be  no 
doubt  that  such  a  bill  of  sale  would  have 
been  invalid  against  Pemberton's  creditors. 
The  bill  of  sale,  however,  disclosed  on  the 
&oe  of  it  the  real  transaction  between  the 
parties,  and  it  was  duly  registered.  It  was 
to  secure  1,000/.,  part  of  the  advance  of 
1,500/.,  and   500/.  remained  uncovered. 
The  assignment  in  question,  which  was 
executed  on  the  8th  of  September  1857, 
was  intended  as  a  security  for  that  500/. ; 
and  it  is   alleged,   on    the  part    of  the 
plaintiff,  that  it  was  the  original  intention 
of  Browne  not  to  have  taken  an  absolute 
aoignment,  but  to  have  had   merely  a 
security  upon  the  lease,  and  that  he  aban- 
doned that  intention  in  consequence  of  the 
knowledge  which  he  acquired  of  the  em- 
bsrrassed  circumstances  of  his  step-father. 
That  eircumstance,  however,  appears  to  me 
very  strong  in  favour  of  the  defendant, 
because  if  the  transaction  was  intended  to 
be  merely  colourable,  and  to  protect  the 
property  and  interest  of  Pemberton,  there 
could  be  no  reason  why,  upon  any  know- 
ledge which  had  been  acquired  by  Browne 
of  die  circumstances  of  his  step-father,  the 
original  intention  which  he  is  said  to  have 
had  should  have  been  abandoned,  and  that 
he  should  have  taken  an  assignment  in- 
stead of  a  security.  Upon  that  assignment 
various  observations  have  been  made  on 
the  part  of  the  plaintiff.  In  the  first  place, 
the   form    of   the    assignment  has   been 
strongly  commented  upon.     It  was  said, 
that  the  transaction,  as  it  appears  upon  the 
face  of  the  deed,  was  an  advance  of  money 
made  at  the  time  of  the  execution  of  the 
assignment,  whereas  it  was  intended   as 
value  for  an  antecedent  debt.    It  was  also 
said  that  there  is  a  receipt  for  the  consider- 
ation-money indorsed  upon  the  deed,  as 
Kkw  Skuu,  XXVIII.--OSAJIO. 


if  money  had  actually  been  advanced  at 
that  time ;  and  observations  are  made 
arising  out  of  the  delay  in  stamping  the 
deed  and  of  registering  it  within  some 
short  time  of  its  execution.  Observations 
are  also  made  on  the  part  of  the  plaintiff 
as  to  the  absence  of  the  attesting  witnesses ; 
and  all  the  circumstances  together  are  con- 
sidered by  him  to  be  so  suspicious  as  to 
induce  the  Court  to  come  to  the  conclusion, 
that  the  transaction  itself  was  colourable. 
Now,  it  is  admitted,  that  the  1,500/.  was 
actually  advanced  by  Browne  to  his  step- 
father. There  was  an  arrangement  made 
as  to  the  nature  of  the  securities  which  he 
was  to  receive,  and  these  were  carried  into 
effect  to  a  certain  extent  by  this  bill  of  sale, 
which  certainly  was  given  in  pursuance  of 
the  original  undertaking.  As  to  the  form  of 
the  deed,  I  believe  it  is  the  most  ordinary 
form  where  the  deed  is  executed  in  con- 
sequence of  the  existence  of  an  antecedent 
debt,  and  the  receipt  for  the  consideration- 
money  is  nothing  more  than  an  acknow- 
ledgment by  the  assignor  that  he  has  re- 
ceived the  money. 

With  respect  to  the  absence  of  imme- 
diate registration  and  of  stamping  the  deed, 
those  are  in  themselves  very  slight  cir- 
cumstances. If  there  were  anything  that 
readied  the  deed  suspicious  in  any,  other 
respect,  they  might  certainly  be  thrown  in 
as  weights  in  the  scale  against  it,  but  in 
themselves  they  are  really  perfectly  insig- 
nificant, and,  at  all  events,  as  Pemberton, 
the  step-father,  had  the  management  of  the 
whole  transaction,  it  would  be  very  hard 
to  affect  Browne  by  any  circumstance-  of 
that  kind.  With  regard  to  the  absence  of 
the  attesting  witnesses,  that  is  really  mat- 
ter of  observation  only.  It  raises  no  sus- 
picion ;  it  does  not  in  the  slightest  degree 
impeach  the  deed,  and  it  may  be  observed 
that,  although  attesting  witnesses  are  most 
important  when  the  question  of  the  execu- 
tion of  a  deed  is  brought  into  dispute,  yet 
they  are  probably  the  persons  who  know 
the  very  least  of  the  contents  of  the  deed. 
Therefore  I  think  that,  all  these  circum- 
stances considered,  there  is  nothing  what- 
ever to  induce  me  to  come  to  the  conclusion 
that  Browne  was  not  a  bond  fide  purchaser 
for  value  of  this  lease.  Then,  the  next 
question,  which  is  a  very  important  one, 
is,  whether  the  defendant  had  notice  of  a 
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prior  incumbmnce.  This  will,  in  the  first 
place,  depend  upon  whether  Pemberton 
was  the  solicitor  of  the  defendant  Browne 
in  the  transaction,  and  whether,  as  he,  of 
course,  knew  of  this  incumbrance,  his 
knowledge  can  be  imputed  to  the  defen- 
dant. The  notice  which  a  principal  is 
supposed  to  feceive  through  a  solicitor  is 
generally  treated  as  constructive  notice, 
but  I  cannot  help  thinking  it  would  be 
better  if  it  were  classed  under  the  head 
of  actual  notice.  The  notice  which  affects 
the  principal  through  a  solicitor  does  not 
depend  upon  whether  it  is  communicated 
to  him  or  not.  If  a  person  employs  a 
solicitor  who  either  knows  or  has  intimated 
to  him  in  the  course  of  his  employment,  a 
fact  that  is  hostile  to  his  interest,  he  is 
bound  by  it,  whether  the  fact  is  communi- 
cated to  or  is  concealed  from  him.  Con- 
structive notice  is  properly  the  knowledge 
which  the  Court  imputes  to  a  person,  the 
contrary  presumption  being  so  strong  it 
cannot  be  allowed  to  be  rebutted  ;  and  the 
knowledge  must  exist  either  from  his 
-knowing  something  which  ought  to  have 
put  him  on  further  inquiry,  or  from  his 
wilfully  abstaining  from  inquiry  to  avoid 
notice.  I  should,  therefore,  prefer  calling 
the  knowledge  which  a  person  has  either 
by  himself  or  his  agent  actual  knowledge ; 
or,  if  it  is  necessary  to  make  a  distinction 
between  that  which  a  person  knows  him- 
self and  that  which  is  known  to  his  agent, 
the  latter  might,  I  think,  be  called  imputed 
knowledge.  Was  Pemberton,  then,  who 
came  to  the  transaction  with  a  perfect 
knowledge  of  the  plaintiff's  incumbrance, 
the  solicitor  of  the  defendant  ?  I  find  it 
very  difficult  to  accede  to  the  proposition, 
however  high  the  authority  from  which  it 
proceeds,  that  when  a  mortgagor  is  himself 
a  solicitor  and  preparing  the  mortgage- 
deed,  the  mortgagee  employing  no  other 
solicitor,  the  mortgagor  must  be  considered 
to  be  the  agent  or  solicitor  of  the  mortgagee 
in  the  transaction.  I  think  there  must  be 
some  consent  on  the  part  of  the  mortgagee 
to  constitute  this  relation.  If  he  is  im- 
prudent enough  to  entrust  his  interest  to 
the  mortgagor,  who  is  himself  a  solicitor, 
he  may  do  so  and  take  the  consequences; 
but  he  may  not  desire  to  have  any  solicitor, 
he  considering  himself  equal  to  the  protec- 
tion of  his  own  interest,  and  then  his  mere 


omission  to  communicate  the  circumstance 
to  the  mortgagor,  who  is  preparing  the 
deed,  cannot  constitute  him  the  solicitor. 
If  the  mortgagor,  under  these  circum- 
stances, becomes  the  solicitor  of  the  mort- 
gagee, it  is  impossible  to  stop  short  in 
applying  all  the  consequences  of  the  rela- 
tion, and  then  the  knowledge  which  the 
mortgagor  possesses  becomes  the  know- 
ledge of  his  client,  the  mortgagee.  It  is 
difficult  to  escape  from  this  conclusion 
unless  you  apply  the  principle  of  Kennedy 
V.  Green  and  exclude  this  particular  know- 
ledge, because  the  mortgagor  was  com- 
mitting a  fraud  in  the  transaction  which 
he  could  not  be  presumed  to  communicate, 
or  rather,  perhaps,  because  the  very  com- 
mission of  the  fraud  broke  off  the  relation 
of  principal  and  agent,  and  therefore  pre- 
vented the  possibility  of  imputing  his 
knowledge  to  his  client.  I  think  Pem- 
berton was  not  the  solicitor  of  Browne  in 
the  assignment,  and  there  is  not  only  no 
proof  of  consent  that  he  should  act  in  that 
capacity,  but  something  approaching  to  a 
proof  of  the  contrary.  This  brings  me  to 
the  remaining  question,  whether  Browne 
must  be  presumed  to  have  had  construc- 
tive notice  of  the  plaintiff's  incumbrance 
in  consequence  of  his  not  having  made 
proper  inquiries  respecting  the  deeds? 
There,  it  appears  to  me,  the  case  of  Hewitt 
V.  Loosemore  is  a  clear  and  distinct  autho- 
rity. It  is  said  that  Sir  6.  Turner,  then 
Vice  Chancellor,  in  that  case  laid  down  a 
new  doctrine  when  he  held,  that  where  a 
bond  fide  inquiry  is  made  for  the  deeds, 
and  a  reasonable  excuse  is  given  for  their 
not  being  forthcoming,  there  is  no  ground 
for  imputing  knowledge  which  a  further 
and  fuller  inquiry  might  have  imported ;  and 
this  decision  was  said  not  to  have  given 
satisfaction  to  the  profession.  But  it  would 
appear  that  Sir  G.  Turner  founded  himself 
on  a  long  course  of  prior  authorities,  exa- 
mined them  all  with  his  usual  care,  and 
arrived  at  his  conclusion  only  after  the 
most  full  and  careful  examination.  I  think 
that  judgment  is  consonant  with  the  prior 
decisions,  which  will  govern  me  in  this 
case.  It  appears  to  me  that  the  inquiry 
made  by  Browne  precludes  the  possibility 
of  supposing  that  he  abstained  from  all 
inquiry  for  fear  of  hearing  something  ad- 
verse to  the  title,  and  the  answer  which  he 
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leceired  was  a  sufficient  excuse  to  induce 
him  not  to  prosecute  his  inquiries  further. 
The  case,  indeed,  bears  a  singular  resem- 
hUmee  in  all  respects  to  the  case  of  Plumb 
Y.  Fimiiij  which  has  been  followed  in  the 
Tsrious  cases  cited  in  Hewitt  v.  Loosemore. 
It  it  said  that  this  case  is  of  great  import- 
ance to  the  commercial  world,  and  that 
the  doctrine  which  it  asserts  will   alarm 
htnkers   and  others  who  have  advanced 
their  money  upon  the  deposit  of  deeds, 
and  that  they  will  be  rendered  liable  to 
hare  their  securities  affected  by  secret  as- 
iignments  ;    but  the  only  effect  of  such  a 
doctrine,  if  it  were  new,  would  be  to  pre- 
vent persons  obtaining  advances  of  money 
with  such  facility  upon  the  deposit  of  their 
deeds,   and   whether  any   great   mischief 
voald  arise  from  a  check  being  put  upon 
equitable   mortgages   of  this   description 
may  be  extremely  questionable.   The  law, 
hovever,  has  been  settled  for  a  great  num- 
her  of  years,  at  least  from  the  time  of  Plumb 
V.  Fluiitf  which  is  now  sixty  years  ago, 
'  i&d  it  has  not  been  found  that  it  has  ren- 
dered persons  unwilling  to  advance  money 
vpon  such  securities.     But  considerations 
loeh  as  these  can  have  no  effect,  unless  to 
prevent  any  new  rule  of  law  being  laid 
<bwn ;    and,   whatever   the  consequences 
^kj  be,  I  am  bound  by  the  prior  decisions, 
^d  I  am  only  following  the  uniform  course 
^  them  when  I  arrive  at  the  conclusion, 
^at  there  is  no  such  gross  neglect  on  the 
f^rt  of  Browne  in  not  pursuing  the  inquiry 
^^  had  made  as  would  induce  the  pre- 
-emption  of  notice  of  the  plaintiff's  in- 
cumbrance.    Agreeing,  therefore,  with  the 
^^^dgment  of  the  Vice  Chancellor,  I  am  of 
^{>inion  that  this  appeal  ought  to  be  dis- 
^^Isied,  with  costs. 
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INDERSLET,  V.C. 

Dec.  22,  26. 

Vendor   and  Purchaser — Conditions   of 
ale — Time  for  raising  Objections — Power 
rescind  Contract, 

A  vendor  put  up  for  sale  "  the  absolute 
^^tersion  to  the  sum  of  2,000/.  consols" 
^^iih  conditions  that  any  objections  to  title 
^^ould  be  made  within  ten  days  after  de- 
^very  of  the  abstract^  and  that  the  vendor^ 

case  he  should  he  either  unable  or  uit- 


willing  to  meet  any  objection  that  should  be 
raised^  might  rescind  the  contract  upon  rC" 
turn  of  the  deposit  without  interest  or  costs. 
The  vendor  filed  a  bill  for  specific  per- 
formance, and  the  case  came  on  upon  motion 
for  a  decree  ;— Held,  that  notwithstanding 
the  expiration  of  the  time  allowed  for  mak- 
ing objections  to  title,  the  purchaser  was 
entitled  to  raise  objections  in  respect  of 
matters  not  disclosed  upon  the  face  of  the 
abstract,  which  he  had  subsequently  dis- 
covered,  and  which  would  render  the  title 
had  or  doubtful. 

Held,  also,  that  the  vendor  could  not 
rescind  the  contract  under  the  condition 
without  first  dismissing  his  bill,  with  costs. 

The  Court  refused  the  motion  for  a  de- 
cree, with  costs. 

The  bill  in  this  case  was  filed,  against 
the  directors  and  trustees  of  the  National 
Reversionary  Investment  Company,  for 
the  specific  performance  of  a  contract 
entered  into  by  their  agent,  on  behalf 
of  the  company,  for  the  purchase  of  the 
reversionary  interest  in  a  sum  of  2,000/. 
consols. 

The  case  now  came  on  upon  motion  for 
a  decree. 

It  appeared  that  by  a  settlement  made 
in  the  year  1832,  upon  the  marriage  of 
the  Rev.  W.  Lloyd  and  Miss  Jeffries,  a 
sum  of  7,000/.  consols  and  a  policy  of 
assurance  for  4,000/.  were  vested  in  trus- 
tees for  the  benefit  of  the  husband  for  life, 
remainder  to  the  wife  for  life,  and  then  in 
trust  for  the  children  of  the  marriage,  as 
the  husband  and  wife  jointly  or  as  the 
survivor  should  appoint,  and  in  default  of 
appointment,  to  be  divided  among  the 
children  equally.  There  were  four  children 
of  the  marriage,  one  of  whom  was  Frances 
Ann  Lloyd,  who  attained  the  age  of 
twenty-one  in  the  month  of  August  1854. 

Mrs.  Lloyd  died  in  February  1843.  On 
the  1st  of  January  1855  Mr.  Lloyd,  who 
had  just  then  obtained  the  chaplaincy  at 
Port  Natal,  exercised  the  power  of  ap- 
pointment given  him  by  the  settlement, 
and  appointed  the  sum  of  2,000/.  in  favour 
of  his  daughter  F.  A.  Lloyd. 

On  the  3rd  of  January  1855  Miss  Lloyd 
mortgaged  the  reversionary  interest  in  the 
2,000/.  so  appointed  to  her,  to  Mr.  Gay 
for  300/.,  and  on  the  next  day  she  further 
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charged  the  property  to  Mr.  Gay  for  100/., 
making  together  a  sum  of  400/.,  which 
was  to  he  repaid  on  the  Srd  of  Fehruary, 
that  is,  one  month  after  the  execution  of 
the  mortgage,  and  in  default  of  payment 
there  was  a  power  of  sale  contained  in  the 
mortgage. 

Mr.  Lloyd  and  his  family  emharked 
from  Oravesend  for  Port  Natal  on  the 
7th  of  January,  and  on  the  following  day, 
while  the  ship  was  lying  off  Deal,  Mr. 
Lloyd  came  up  to  London  with  a  clerk 
of  Mr.  Dodd,  his  solicitor,  for  the  purpose 
of  making  a  statutory  declaration  with 
respect  to  the  circumstances  under  which 
the  power  of  appointment  had  heen  exe- 
cuted, but  was  unable  to  fulfil  his  inten- 
tion on  account  of  the  office  being  closed. 
He  promised,  however,  to  send  home  such 
a  declaration  from  Port  Natal,  but  this 
was  never  done. 

On  the  11  th  of  January  Mr.  Dodd  and 
his  clerk  made  two  statutory  declarations 
on  the  same  subject.  Subsequently,  an 
attempt  was  made  to  sell  the  property  to 
the  Law  Reversionary  Interest  Society 
under  the  power  contained  in  the  mort- 
gage in  consequence  of  the  non-payment 
of  the  mortgage  money  at  the  time  speci- 
fied. This  society,  however,  refused  to 
become  the  purchasers,  considering  that  a 
doubt  was  thrown  upon  the  title  by  the 
circumstances  of  the  case.  On  the  3 1st 
of  May  another  attempt  was  made  by  Mr. 
Gay  to  sell  the  reversionary  property  by 
auction,  but  in  this  he  was  also  unsuccess- 
ful. On  the  12th  of  February  1856  the 
property  was  again  put  up  for  sale  with 
a  reserved  bidding  of  490/.,  but  no  sale 
then  took  place.  Subsequently  to  this 
attempt  to  sell,  certain  communications 
took  place  between  the  plaintiff's  solicitor 
and  the  auctioneer,  which  resulted  in  the 
purchase  of  the  reversion  by  the  plaintiff, 
Mr.  Warde,  for  the  sum  of  510/.  On  the 
'7th  of  January  1858  the  plaintiff  put  up 
the  property  for  sale  by  auction,  describing 
it  in  the  following  terms  : — "The  absolute 
reversion  to  the  sum  of  2,000/.  consols, 
part  of  a  larger  sum  standing  in  the  name 
of  the  Accountant  General  of  the  Court  of 
Chancery,  and  transferable  on  the  death 
of  a  gentleman  holding  a  public  appoint- 
ment abroad,  now  in  his  fifty-sixth  year. 
A  stop  order  has  been  lodged  on  the  fund 


by  the  vendor.  Succession  duty  of  1/. 
per  cent,  to  be  borne  by  the  purchaser." 
The  conditions  at  the  time  of  the  sale  com- 
prised the  following,  viz.,  '*All  requisi- 
tions upon  or  objections  to  the  title  shall 
be  made  and  sent  to  the  vendor's  solicitors 
within  ten  days  after  the  delivery  of  the 
abstract,  and  in  default  thereof  they  shall 
be  considered  to  have  been  waived ;"  and 
also  a  condition  **  entitling  the  vendor,  in 
case  he  is  either  unable  or  unwilling  to 
meet  any  objection  that  may  be  raised,  to 
rescind  the  contract  at  his  pleasure  upon 
a  return  of  the  deposit  without  interest  or 
costs  ;"  and  a  further  condition  that  "the 
vendor,  who  had  purchased  from  a  mort- 
gagee, with  full  power  of  sale,  should  not 
be  bound  to  enter  into  any  covenant  for 
the  production  of  the  settlement  under 
which  the  reversion  was  derived,  nor  should 
the  concurrence  of  any  other  person  be 
required."  No  sale  was  effected  upon  the 
day  of  the  auction;  but  on  the  IStli  of 
January  following  an  application  was  made 
to  the  auctioneer,  by  the  defendant,  as 
representing  the  National  Reversionarj 
Interest  Society,  who  agreed  to  become 
the  purchasers  of  the  reversionary  pro* 
perty  for  the  sum  of  770/. 

The  abstract  was  then  delivered,  wbieh 
stated  only  the  fact  that  Miss  Lloyd  at- 
tained twenty-one  in  August  1854;  the 
appointment  to  her  by  her  father  on  the  1st 
of  January  1855  of  the  2,000/.  in  rever* 
sion  ;  and  that  on  the  Srd  and  4th  of  the 
same  month  Miss  Lloyd  had  mortgaged 
this  reversion  for  400/.  to  Mr.  Gay,  who 
had  sold  it  to  Mr.  Warde,  the  vendor. 
After  the  expiration  of  the  ten  days  allowed 
by  the  conditions  for  making  objectioiis 
to  the  title,  the  defendants  discovered  the 
previous  transactions  as  to  the  circum- 
stances under  which  the  appointment  was 
made,  the  failure  in  the  attempt  to  sell  to 
the  Law  Reversionary  Society,  and  the 
fact  that  certain  statutory  declarations  had 
been  made  to  avoid  the  objections  to  the 
appointment ;  and  they  thereupon  declined 
to  complete  the  purchase  on  the  ground, 
that  these  material  facts  had  not  been  dis- 
closed, and  that  they  were  calculated  to 
throw  a  doubt  upon  the  validity  of  the 
title.  A  correspondence  then  took  pleoe^ 
in  the  course  of  which  the  defendants* 
solicitor  wrote  a  letter  to  the  plaintiff*8 
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lolidtor,  stating,  that  the  difficulty  might 
be,  perhaps,  removed,  if  Miss  Lloyd  would 
join  in  the  conveyance ;  but  no  result 
^ving  been  arrived  at,  this  suit  was  insti- 
tated  for  specific  performance  of  the  con- 
trset. 

The  defendants,  by  their  answer,  stated 
their  willingness  to  complete  the  purchase, 
provided  a  good  title  could  be  shewn. 
^Evidence  on  both  sides  had  been  produced, 
and  the  case  now  came  on  upon  motion 
ior  a  decree. 

Mr.  Amphleti  and  Mr,  C.  T.  Simpson 

appeared  for  the  plaintiff,  and  contended 

that  the  appointment  was  bond  fide,  and  the 

father  had  full  power  to  make  it ;  that  there 

was  no  evidence  to  shew  that  Miss  Lloyd 

htd  not  benefited  by  it,  and  it  was  clear 

thtt  her  outfit  and   passage-money   had 

heen  paid  out  of  the  proceeds  of  the  mort- 

f!^.  They  also  contended,  that  the  plain- 

tiff  had  power  to  rescind  the  contract  by 

the  conditions  of  sale,  without  payment  of 

eoits,  and  this  he  claimed  to  do,  unless 

the  Court  decreed   specific   performance. 

They  cited  M* Queen  v.  Farquhar  (1). 

Mfr,  Baily  and  Mr,  G,  Lake  Russell,  for 
the  defendants,  submitted  that  the  plain- 
tiff ought  to  have  stated  upon  the  abstract 
of  title  the  facts  which  had  subsequently 
been  discovered,  and  therefore  the  defen- 
dants were  justified  in  raising  objections 
Qpon  those  facts,  although  the  time  for 
nuking  objections  had  expired  ;  that  from 
the  subsequent  evidence  it  appeared  the 
tppointment  had  been  made  in  fraud  of 
the  power  according  to  the  rules  of  the 
Conrt,  for  that  the  money  obtained  under 
it  had  never  been  applied  to  the  benefit  of 
file  appointee,  who  was  living  at  the  time 
of  the  appointment  under  the  controul 
nd  influence  of  her  father ;  and  that  the 
dreumstances  which  had  now  come  to 
light  were  sufficient  to  prove,  either  that 
the  title  was  bad,  or  that  it  was  so  doubt- 
ful that  a  purchaser  could  not  be  com- 
pelled to  complete. 
Mr,  Amphleti  was  heard  in  reply. 

KiHDERSLET,  V.C. — This  case  comes 
^  upon  motion  for  a  decree,  and  when  a 
c«e  is  brought  on  in  that  form,  it  is  com- 

(I)  11  Ves.  467. 


petent  for  the  Court  to,  and  it  is  expressly 
directed  that  it  shall,  deal  with  the  ques- 
tion and  with  the  case  as  justice  requires. 
The  Court  may  either  simply  refuse  the 
motion,  leaving  the  case  tit  statu  quo,  or  it 
may  make  a  decree,  either  with  or  without 
costs,  or  may  direct  the  motion  to  stand 
over,  in  order  that  further  evidence  may 
be  adduced.       In   short,  the   Court  may 
take  such  course  as  it  thinks  fit,  with  a 
view  to  work  out  the  justice  of  the  case 
between  the  parties.     What  it  appears  to 
me    that    I    ought    to    do    now    is,    to 
adopt   the  first  course,  and  dismiss    the 
motion,  with  costs,  leaving  the  suit  as  it 
stands.     I  will  first  consider  the  case  sup- 
posing it  were  entirely  unencumbered  by 
any  question  arising  out  of  the  correspon- 
dence between  the  solicitors  and  anything 
special  appearing  in  the  answers  or  in  the 
bill.     Here  is  a  case  in  which  certain  pro- 
perty is  put  up  for  sale,  which  is  thus 
described  :—**  The  absolute  reversion  to 
the  sum  of  2,000/.  consols,  part  of  a  larger 
sum  standing  in  the  name  of  the  Account- 
ant-General  of  the  Court  of  Chancery,  and 
transferable  on  the  death  of  a  gentleman 
holding  a  public  appointment  abroad,  now 
in  his  fifty-sixth  year.     A  stop  order  has 
been  lodged  on  the  fund  by  the  vendor. 
Succession   duty   of  1/.  per  cent,   to  be 
borne    by   the   purchaser."      From    this 
description  one  may,  of  course,  infer  that 
the  property  was  an  absolute  reversion, 
and  that  the  vendor  was  not  the  original 
reversioner,  but  one  who  had  purchased. 
I  allude  to  the  statement  that  there  is  a 
stop  order,  and  that  that  stop  order  had 
been  lodged  on  the  fund  by  the  vendor, 
from  which   the  inference   may  be  drawn 
that  the  person  selling  was  not,  as  in  fact 
he  was  not,  the  original  reversioner,  but 
one  who  had  bought  from  the  reversioner. 
When  the  abstract  of  title  was  delivered, 
it  appeared  from  it  that  the  reversioner 
was  Miss  F.  A.  Lloyd,  who  had  attained 
the  age  of  twenty-one  in  the  month  of 
August  1854.     It  also  appeared  that  she 
was  not  simply  and  originally  a  reversioner, 
but  that  she  became  entitled  to  this  2,000/. 
by  virtue  of  the  exercise  of  a  power  of 
appointment.     That  fact  was  for  the  first 
time  disclosed  on  the  abstract,  and  it  ap- 
peared that  the  power  of  appointment  was 
one  which  might  be  executed  by  the  father 
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among  his  children,  by  virtue  of  a  marriage 
settlement.  The  father  exercised  that 
power  on  the  1st  of  January  1855,  ap- 
pointing to  his  daughter,  who  had  attained 
twenty-one  some  four  or  five  months  pre- 
viously, the  sum  of  2,000i.,  out  of  a  larger 
sum  of  11,000/.  That  is  to  say,  there  was 
7,000/.  consols  or  stock,  and  a  sum  of 
4,000/.  besides,  which  was  secured  by  a 
policy  of  assurance,  kept  up  by  means  of 
the  dividends  on  the  stock,  and  was  a  per- 
fectly secure  fund.  The  father  exercised 
his  power  in  favour  of  this  daughter  to  the 
extent  of  only  2,000/.,  which  was  consi- 
derably less  than  would  have  been  her 
equal  share  of  the  property.  It  further 
appeared  by  the  abstract  that,  on  the  Srd 
of  January  1855,  Miss  Lloyd,  having  had 
the  appointment  made  in  her  favour  on 
the  Ist  of  the  month,  mortgaged  that 
reversionary  interest  to  Mr  Gay  to  secure 
300/.,  which  was  to  be  repaid  on  the  3rd 
of  February  following,  that  is,  a  month 
afterwards;  and,  in  default  of  payment, 
there  was  a  power  of  sale.  Then,  on  the 
following  day,  there  was  a  further  charge 
in  favour  of  Mr.  Gay  of  an  additional  sum 
of  100/.,  making  the  whole  of  the  sum 
secured  to  Mr.  Gay  400/.  It  further 
appeared  that,  on  the  3rd  of  March  1856, 
Mr.  Warde,  the  present  plaintiff,  and  the 
vendor  in  the  sale  which  is  now  sought  to  be 
enforced,  had  purchased  this  reversionary 
interest  from  Mr.  Gay,  the  mortgagee,  who 
sold  under  his  power,  for  510/.  That  was 
the  whole  of  what  appeared  upon  the  face 
of  the  abstract,  or  the  whole  of  what  it  is 
necessary  to  refer  to  now.  Before  I  revert 
to  what  subsequently  turned  out  to  be  the 
facts,  I  will  state  my  view  of  what  actu- 
ally appeared  upon  the  abstract.  Here  was 
an  appointment  made  in  favour  of  a  young 
lady,  one  of  several  children,  and  imme- 
diately afterwards  she  raised  400/.  upon 
it  by  mortgage.  That  appointment  was 
made  about  five  months  after  she  attained 
twenty-one.  What  suspicion  then  arises 
there  7  No  doubt  it  would  cross  the  mind 
of  any  one  that  this  was  probably  not  for 
the  benefit  of  the  daughter,  considering 
that  she  was  then  young,  and  that  she  had 
immediately  mortgaged  it,  and  had  evi- 
dently contracted  to  mortgage  it  before 
the  appointment  was  made  in  her  favour. 
There  would  be  a  certain  degree  of  sus- 


picion, though  not,  perhaps,  a  very  strong 
suspicion,  arising  out  of  these  circum- 
stances, but  a  thousand  suggestions  might 
be  made  of  the  most  probable  kind  as 
reasons  why  that  w^as  a  most  proper 
transaction.  A  young  lady  having  just 
attained  twenty-one  might  want  the  money. 
She  might  have  been  about  to  marry,  or 
she  might  be  going  out  to  some  colony  or 
into  some  business,  or  she  might  require  it 
for  any  other  advancement  in  life,  and  by 
means  of  this  appointment  in  her  favour, 
she  would  be  acquiring  the  power  of  raising 
a  sum  of  money  by  mortgage.  Therefore, 
although  I  think  a  certain  degree  of  sus- 
picion might  arise  from  what  appeared 
upon  the  abstract,  yet  it  would  not  be 
such  a  suspicion  as  would  necessarily  lead 
a  person  to  further  investigation.  I  think 
a  very  careful  person  would  have  investi- 
gated further,  and  I  am  rather  surprised 
that  no  further  investigation  was  made  as 
to  why  this  transaction  took  place ;  but 
when  the  matter  comes  to  be  looked  into 
with  care,  the  purchaser  discovers  these 
facts : — that  at  the  time  when  the  appoint- 
ment was  made,  this  young  lady  was 
living  and  continued  to  live  under  the 
controul,  that  is,  in  the  domestic  circle, 
and,  therefore,  under  the  controul  of  her 
father ;  and,  also,  that  when  the  appoint- 
ment was  made,  her  father  was  a  person  in 
a  good  station  of  life  in  point  of  birth  and 
connexion,  but  in  somewhat  reduced  and 
straitened  circumstances,  and  was  glad  to 
accept  an  appointment  in  South  Africa  as 
a  colonial  chaplain,  and  that  he  was  ^bout 
to  proceed  to  Port  Natal  with  this  very 
daughter  and  two  other  daughters,  three 
out  of  his  four  children.  They  embarked 
on  the  7th  of  January  1855,  but  they  did 
not  actually  sail  till  three  days  afterwards. 
The  ship,  in  fact,  lay  off  Deal,  but  did  not 
sail  until  the  10th  or  llth.  That  is  a  fact 
which  is  discovered,  and,  moreover,  it  is 
said  that  the  gentleman  who  was  acting  as 
the  solicitor  for  Miss  Lloyd  in  the  matter 
was,  as  might  be  expected,  the  solicitor  of 
her  father,  and  was  also  the  solicitor 
of  Mr.  Gay,  the  mortgagee.  It  is  further 
discovered  that  the  165/.  which  was  paid, 
or  agreed  to  be  paid  as  the  passage-money 
of  the  family  to  South  Africa  was  paid  in 
this  way: — The  father,  Mr.  Lloyd,  gave 
an  order  upon  Mr.  Dodd,  his  solicitor,  for 
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150/.,  and  the  remaining  15/.  was  to  be 
paid  subsequently.  For  the  400/.  ad- 
vanced by  Mr.  Gay,  the  mortgagee,  a 
cheque  was  given  for  an  odd  sum  of  336/. 
That  cheque  was  paid  at  the  private 
banker's  partly  by  a  bank-note ibr  300/., 
and  that  note  was  exchanged  at  the  Bank 
of  England  for  so  many  5/.  notes,  and  of 
these  5/.  notes  twenty -seven  are  traced  as 
paying  not  for  the  mere  passage-money  or 
outfit  of  Miss  Lloyd,  but  for  the  passage- 
money  of  the  whole  family. 

Now,  these  facts  appear,  and  consist- 
ently with  them  it  is  possible  that   the 
whole  thing  was  perfectly  right  and  bond 
fdiy  and  neither  a  fraud  upon  the  power, 
nor  a  fraud  nor  an  imposition  upon  Miss 
Lloyd  herself.     That  is  perfectly  possible, 
but  nobody  can  doubt  for  one  moment  that 
when  these  additional  facts  are  ascertained, 
they  do  raise  the  gravest  question  whether 
the  transaction  was  fair  in  many  points  of 
^ew ;  whether  it  was  fair   and   right   as 
^rds  the  other  children  ;  whether  it  was 
not  what  this  Court  calls  a  fraud  upon 
^  power,  not  a  moral  fraud,  but  a  fraud 
^hich  might  be  set  aside   by   the  other 
^Uldren ;  and  whether,  having  regard  to  the 
P<>sition  of  this  young  lady,  under  the  con- 
^''oul  of  her  father,  going  abroad  with  him, 
''•d  having  recently  attained  twenty-one, 
^'^e  might  not  also  complain  of  the  trans- 
^^^ion  as  a  matter  in  which   the  father, 
JT^ercising  undue  influence  over  her,  had 
^^uccd  her  to  mortgage  her  property  in 
^*^er  to  raise  money  for  his  benefit.     No 
"^*"c  can  question  for  a  moment  that  these 
dttional  facts,  as  they  appear,  raise  the 
-ry  gravest  doubts.     Supposing  the  case 
simply   on  that   state  of  circum- 
J^^mces,  and  that  I  were  asked  by  the  ven- 
^^>T  to  decree  specific  performance  of  this 
~^intract,  is  it  possible  I  could  do  so  ?     I 
^^^ould  be  obliged,  if  it  stood  there  simply, 
dismiss  the  vendor's  bill,  and  I  should 
inly  be   under  the  necessity  of  dis- 
issing  it  with  costs.     But  I  must  now 
^^ansider  what  is  the  effect  of  the  condition 
^*  pon  which,  very  naturally,  great  reliance 
^^^  placed  by  the  counsel  for  the  plaintiff. 
^    roust  take  this  into  consideration.     At 
"^^e  time  when  Mr.  Warde  put  this  property 
''^p  for  sale,  what  did  he  know?     He,  of 
^^Qrie,    knew    the   circumstances    under 
"^hich  he  had  bought,  and  it  appears  that 


they  were  these :  that  he  bought  immedi- 
ately after — that  is,  somewhat  less  than  a 
month  after — an  attempt  by  Mr.  Gay,  the 
mortgagee,  to  sell  the  property  by  auction, 
and  Mr.  Warde  knew  that  his  purchase 
was  made  upon  the  conditions  of  sale  at 
that  auction.  I  think  he  also  knew  of  the 
prior  attempt  in  May  1855,  but  that  is  not 
material,  because  the  conditions  on  both 
sales  are  very  much  the  same.  I  believe 
he  knew  that,  when  Mr.  Gay  put  up  the 
property  for  sale,  it  was  put  up  with  a  con- 
dition referring  to  certain  statutory  decla- 
rations which  had  been  made,  and  that  the 
statements  in  those  statutory  declarations 
were  to  be  assumed  to  be  true,  whether 
they  were  true  or  not.  "Whatever  was 
stated  in  those  statutory  declarations,  they 
were  conclusive  as  to  the  facts  therein 
stated.  He  knew  also  the  circumstances 
which  I  have  mentioned,  except  that  the 
150/.  or  any  portion  of  the  money  was 
actually  applied  in  paying  the  passage- 
money.  He  did  not  know  that  fact,  but 
he  knew  that  the  daughter  was  under  the 
dominion  of  her  father,  and  that  they  were 
going  to  Port  Natal,  and  sailing  at  the 
time  that  I  have  mentioned.  He  knew 
also  this  very  remarkable  circumstance — 
though  it  was  not  conclusive  that  the 
transaction  with  the  father  and  the  daugh- 
ter was  a  fraud  either  on  the  power  of  the 
father  or  on  the  daughter — that  the  pur- 
pose for  which  this  appointment  was  made 
to  the  daughter  was  to  enable  the  money 
to  be  raised,  in  order  that  the  father  and 
the  family  might  go  out  to  Port  Natal.  It 
might  be  a  very  useful  thing  for  the  family, 
the  very  best  thing  that  could  happen  to 
any  one  of  them,  and  I  dare  say  it  was ; 
but  he  knew  this,  because  it  appeared  from 
some  of  the  letters  produced  from  the  cus- 
tody of  Mr.  Warde,  that  before  the  1st  of 
January,  which  was  the  date  of  the  appoint- 
ment by  the  father,  negotiations  were  on 
foot  for  the  sale  of  the  reversionary  sum, 
proposed  to  be  appointed,  to  a  reversionary 
interest  society,  called  **  The  Law  Rever- 
sionary Interest  Society;"  they  were  ac- 
tually in  negotiation  for  the  sale  to  that 
society  before  the  appointment  had  even 
been  made.  Now,  all  these  circumstances 
were  circumstances  known  to  Mr.  Warde; 
and  Mr.  Warde  knew  this,  that  those  sta- 
tutory declarations  had  been  made  with  a 
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view— I  do  not  say  what  their  effect  is  at 
this  moment,  but  certainly  with  a  view — 
to  remove  the  suspicion,  and  not  merely 
the  suspicion,  but  a  grave  doubt,  whether 
the  matter  was  not  such  as  this  Court 
would  have  set  aside  as  fraudulent,  either 
in  one  view  or  the  other.  He  knew  what  the 
statutory  declarations  contained.  He  knew 
that  a  statutory  statement  of  Mr.  Dodd 
represented  this  circumstance  that,  while 
the  ship  was  at  Deal,  Mr.  Lloyd  went  up 
to  London,  for  the  purpose  of  making  a 
statutory  declaration  to  the  same  effect  as 
those  made  by  Mr.  Brady  and  Mr.  Dodd, 
with  a  view  to  satisfy  any  person  to  whom 
these  facts  should  become  known,  that 
this  money  was  raised  exclusively  for  the 
benefit  of  the  daughter ;  and  that  the  father 
had  derived  no  benefit  from  it  at  all.  The 
reason  why  the  statutory  declaration  was 
not  on  that  occasion  made  by  the  father 
was,  that  when  they  got  to  town  it  was 
late  in  the  day ;  they  went  to  some  notary 
public,  whose  ofiice  was  closed  ;  they  did 
not  find  him ;  they  were  afraid  the  ship 
would  sail,  and  they  were  obliged  to  hurry 
back.  They  went  back ;  the  thing  was 
never  done,  but  Mr.  Lloyd  promised  that, 
as  soon  as  he  got  out  to  Port  Natal  he 
would  send  home  a  statutory  declaration 
to  the  required  effect.  Mr.  Warde  swears 
that  no  such  statutory  declaration,  as  far 
as  he  had  any  reason  to  suppose,  had  ever 
been  sent  home. 

Mr.  Warde  considers  then,  when  he  is 
putting  up  the  property  for  sale  by  auc- 
tion on  the  7th  of  January,  what  is  his 
best  course.  He  says,  *'  I  know  the  natu- 
ral suspicion^-not  only  natural  suspicion, 
but  doubt — which  must  present  itself  to 
the  mind  of  any  one  if  these  facts  once 
become  known.  I  am  quite  aware  of  that, 
and  I  am  quite  aware  that,  when  the  pro- 
perty was  put  up  before,  I  only  gave,  by 
private  contract,  510/.,  being  about  20L 
more  than  the  reserve  bidding  on  that 
occasion.  But  I  will  get  as  much  as  I 
can."  I  do  not  mean  to  find  fault  with 
him  for  trying  to  get  as  much  as  he  could, 
but  he  considers  how  he  should  put  it  up 
for  sale  in  such  a  manner  as  should  realize 
the  utmost  without  enabling  th^  purchaser 
to  say  "  your  title  is  a  bad  one."  There- 
fore these  conditions  of  sale  are  prepared : 
"  All  requisitions  upon  or  objections  to  the 


title  shall  be  made  and  sent  to  the  vendor*8 
solicitors  within  ten  days  after  the  delivery 
of  the  abstract,  and  in  default  thereof  they 
shall  be  considered  to  have  been  waived." 
Then  comes  another  condition,  entitling 
the  vendor,  in  case  he  is  either  unable  or 
unwilling  to  meet  any  objection  that  may 
be  raised,  to  rescind  the  contract  at  his 
pleasure  upon  a  mere  return  of  the  deposit, 
without  interest  or  costs.  And  then  comes 
this  condition :  '*  The  vendor  who  par- 
chased  from  a  mortgagee  with  full  power 
of  sale  shall  not  be  bound  to  enter  into 
any  covenant  for  the  production  of  the 
settlement  under  which  the  reversion  it 
derived,  nor  shall  the  concurrence  of  any 
other  party  be  required."  Then,  with 
these  conditions  of  sale  he  puts  upon  the 
abstract  nothing  but  what  I  have  already 
stated,  namely,  the  fact  that  Miss  Lloyd 
attained  twenty-one  in  August  1854,  the 
fact  of  the  appointment  to  her  by  her 
father  on  the  1st  of  January  1855  of  2,0001. 
in  reversion,  and  the  fact  that  on  the  3rd 
and  4th  of  January  Miss  Lloyd  mortgaged 
that  for  400/. ;  and  then  that  Mr.  G^ay  sold 
it  to  Mr.  Warde,  and  that  Mr.  Warde  is 
now  the  vendor.  Only  see  the  position. 
I  am  not  at  all  supposing  that  Mr.  Warde 
knew,  or  had  any  reason  to  suppose,  that 
the  fact  actually  was,  that  part  of  the  very 
money  which  Mr.  Gay  paid  to  Miss  Lloyd 
went  to  pay  the  passage-money  of  the 
whole  family.  I  am  not  supposing  that; 
but  he  knew  facts  enough  to  lead  him  to 
suppose  that  without  this  condition,  and 
without  making  the  abstract  represent 
what  it  did,  he  would  expose  himself  to 
great  objection  as  to  title.  I  do  not  like^ 
as  I  am  only  dismissing  the  motion,  and 
not  deciding  the  case,  to  say  a  word  mors 
than  is  necessary  in  order  to  explain  the 
view  I  now  take,  which  induces  me  to 
dismiss  the  motion  with  costs.  Bat  I 
cannot  help  observing,  that  there  is  not 
absent  from  my  mind  the  consideration^ 
whether  these  are  fit  and  proper  conditions 
for  a  vendor,  under  such  circumstances, 
and  with  such  knowledge  as  he  had,  on 
which  to  put  up  property  for  sale  in  that 
manner,  and  with  such  an  abstract  of  title. 
I  do  not  think  it  right  to  express  nny 
opinion  whether  it  was  absolutely  nscsa 
sary  that  there  should  have  been  a  stnts- 
ment  of  the  statutory  declaration  on  the 
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he$  of  the  abstract ;   but  I  confess  that 
tfae  manner  in  which  this  property  was 
pat  np  for  sale  is  not  without  its  opera- 
tion on  my  mind.     Considering  the  nature 
of  the  property,  and  the  facts  known  to 
him,  he  ought  not  to   have   pat   it   np 
with  snch   conditions,   or  to  have   deli- 
vered  such  an  abstract  as   he   has    de- 
livered, without  commnnicating  more  than 
he  did  to  the  purchaser ;  because  the  pur- 
diaser  ia  in  this  position:   the   abstract 
bemg  dellTered,  he  must  deliver  his  objec- 
tioDs  and   requisitions  within   ten  days; 
Irat  he  knows  nothing  of  the  facts  of  the 
case,  except  what  may  appear  on  the  face 
of  the   abstract;  and,  according  to   this 
condition,  he  is  barred  from  all  objection, 
uless  made  within  ten  days.    Suppose  he 
diicorered  this :  that,  in  point  of  fact,  not 
only  were  there  facts  raising  a  great  doubt 
ai  to  the  title,  but  facts  shewing  there  was 
no  title  at  all ;  the  same  argument  would 
be  equally  valid,    to  say  the   purchaser 
it  precluded  from   raising  the  objection 
beMUse  he  did  not  do  so  by  his  requisi- 
tioDS  within  ten  days.     I  know  there  are 
very  peculiar  conditions  which  are  becoming 
mtonary  in  these  times  which  in  former 
tines  we  never  heard  of,  and  I  do  not 
mesa  to  say  that  a  vendor  has  not  a  right 
to  fence  himself  with  all  sorts  of  condi- 
tioDS— but  if  there  be  these  conditions, 
wliether  such  conditions  are  proper  or  not, 
nd  tuts  are  subsequently  discovered  either 
to  shew  that  the  vendor  has  no  title,  or 
vhat  is  called  a  bad   title ;    or  that   the 
vendor  has  a  title  which  is  open  to  the 
greatest  possible  doubt;  I,  for  one,  will 
sever  say  that  the  purchaser  is   subse- 
qnently  bound  and  precluded  from  raising 
tiioee  objections  if  the  facts  were  not  known 
to  him  on  which  the  objection  is  raised  at 
the  time  he  delivered    his   requisitions. 
Therefore,  it  appears  to  me  I  ought  not  to 
pRclnde  the  defendant  now  from  raising 
the  objection.      It  is  not  necessary  that 
he  ihoold  be  able  to  say,  "  I  prove  your 
title  is  bad";    but    that   he   should    be 
ahle  to  say,  "  I  prove  facts  which  shew 
^  your  title  is  at  least  doubtful ";  not 
tteiely  raising  a  case   of    suspicion,   as 
**  M* Queen  v.   Farquhar,    but  one   of 
gnve  doubt.     I   must  say  in  this  case, 
iiilen^  the    matter    be    explained,     the 
^  in  evidence  are  presumptive  proof 
Nsw  Ssans,  XXYIII.— Chaho. 


that  some  of  the  money  did  go  into  the 
pocket  of  the  father.  But  still,  I  admit, 
it  is  left  open  to  shew  that,  though  some 
of  the  money  went  for  the  benefit  of  the 
father,  it  was  for  the  benefit  of  the  daugh- 
ter and  of  the  other  children,  who  were 
entitled  to  share.  That  is  one  of  my 
reasons  for  not  now  dismissing  the  bill. 
The  plaintiff  has  thought  fit  to  bring  for- 
ward this  matter  by  way  of  motion  for 
decree.  He  is  bound  to  shew  me  that  he 
is  entitled  to  a  decree ;  he  does  not  do  so, 
and  therefore  I  dismiss  his  motion,  but  I 
will  not  preclude  him  from  the  opportunity, 
if  he  thinks  he  can  avail  himself  of  it,  of 
shewing  that  there  is  a  good  title. 

Now,  what  I  have  said  very  much  dis- 
poses of  the  motion,  but  there  are  some 
minor  considerations  of  this  kind:  there 
are  suggestions  as  to  what  the  defendant, 
by  the  letter  of  his  solicitors  on  the  26th 
of  ^arch  1858  (which  was,  of  course,  after 
the  delivery  of  the  conditions  and  requisi- 
tions), and  what  he  by  his  answer  con- 
sidered he  was  entitled  to.  It  appears  to 
me,  as  I  have  stated,  that,  at  the  time  the 
letter  of  the  26th  of  March  was  written, 
the  writer  of  that  letter  in  fact  had  not 
present  to  his  mind  any  objection  as  to  the 
appointment  being  a  fraud  on  the  power ; 
otherwise  he  would  not  have  written  that 
letter.  That  letter  amounts  to  this  only  : 
'Met  Miss  Lloyd  join,  and  I  am  content, 
and  will  complete."  Well,  Miss  Lloyd's 
joining  could  not  remove  the  objection,  if 
it  was  an  objection,  as  to  the  appointment 
being  a  fraud  on  the  power.  When  the 
answer  is  put  in,  it  appears  to  me  that  the 
learned  counsel  who  drew  it  had  not  pre- 
sent to  his  mind  so  distinctly  as  now,  the 
question  as  to  the  invalidity  of  the  execu- 
tion of  the  power  in  the  way  I  have  men- 
tioned ;  but  I  cannot  hold  that  the  answer 
being  put  in  precluded  the  defendant  from 
raising  that  objection,  as  well  as  all  the 
other  objections,  which  depend  very  much 
on  the  same  state  of  facts.  The  same 
state  of  facts  raises  the  two  chief  objections : 
one,  of  its  being  a  fraud  on  the  power ;  and 
the  other,  of  its  being  an  imposition  or 
undue  influence  exercised  on  Miss  Lloyd. 
The  same  fact  goes  very  much  to  the  same 
point,  and  it  appears  to  me  that  the  defen- 
dant is  not  precluded  from  setting  up  that 
point  by  his  answer. 

2T 
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The  only  other  point  to  which  I  think 
it  necessary  to  advert  is  this.  It  is  sug- 
gested by  the  plaintiff's  counsel,  that 
the  condition  as  to  the  right  to  rescind, 
is  a  condition  of  which  he  is  entitled  to 
avail  himself;  and  that  if  the  Court  would 
make  an  order  to  the  effect  that  there 
is  to  be  first  of  all  a  decree  for  specific 
performance,  and  then  a  reference  as  to 
title  in  the  usual  way — having  regard  to 
the  conditions  of  sale — he  is  content  not 
to  rescind.  But  if  the  Court  will  not  give 
him  that,  then  that  he  ought  to  be  entitled 
to  rescind  the  contract— nay,  more,  that  if 
he  so  rescinds,  the  Court  ought  to  give  him 
the  costs  of  the  suit.  I  confess  I  am  unable 
to  understand  how  he  can  claim  the  latter, 
even  if  he  could  claim  the  former.  I 
conceive  the  very  purpose  of  the  condi- 
tion is,  to  save  the  vendor  the  obligation 
of  going  into  litigation.  The  vendor  says, 
*'  I  reserve  to  myself  the  power  of  rescind- 
ing, because  there  may  be  a  great  deal 
of  difiiculty  caused  by  the  requisitions.  I 
may  find  it  very  inconvenient,  or  very  ex- 
pensive, and,  perhaps,  almost  impossible, 
to  answer  them,  or  to  meet  the  objections ; 
and,  therefore,  I  reserve  to  myself  the 
power.  If  I  do  not,  the  purchaser  may  file 
a  bill  against  me  ;  I  may  be  dragged  into 
equity,  or  I  may  have  an  action  brought 
against  me  for  non-performance  of  the  con- 
tract; and  therefore  I  reserve  to  myself 
the  power  of  rescinding  the  contract,  that  I 
may  not  be  exposed  to  such  a  result.  The 
plaintiff,  however,  says,  ''  I  know  I  may 
rescind  the  contract  if  I  like,  but  I  will  not 
rescind  the  contract;  and  so  far  from  ob- 
jecting to  being  dragged  into  equity  at  all, 
I  will  myself  drag  the  purchaser  in.  I  will 
file  my  bill,  and  bring  the  cause  to  a  hear- 
ing." I  think  I  may  say  this,  that  if  the 
cause  comes  to  a  hearing,  the  vendor  will 
find  it  very  difficult  to  satisfy  me  that  be 
is  entitled  to  ask  to  rescind  the  contract. 
He  cannot  ask  to  rescind  the  contract,  and 
put  aside  the  other  proposition  as  to  his 
being  entitled  to  the  costs  of  the  suit.  The 
question  is,  what  he  may  do  in  the  present 
state  of  things  ?  The  cause  does  not  come 
to  a  hearing  except  so  far  as  under  the  new 
practice  a  motion  for  a  decree  may  be  said 
in  one  sense  to  bring  the  cause  to  a  hear- 
ing. I  think  that,  under  such  a  condition 
as  this,  if  a  vendor  files  a  bill  and  after- 


wards dismisses  his  bill,  he  may  be— I  do 
not  say  he  is-— then  entitled  to  say,  **  I  will 
still  resort  to  my  condition,  and  rescind 
the  contract;"  but  if  he  is  so  entitled,  he 
must  first  dismiss  his  bill ;  and  how  he  is 
to  dismiss  his  bill,  except  by  dismissing  it 
with  costs,  I  really  do  not  know.  I  think, 
therefore,  he  would  have  to  dismiss  his 
bill  with  costs  before  he  could  say  he  is 
entitled  to  rescind  the  contract.  Well,  in 
this  state  of  things,  I  refuse  this  motion  with 
costs:  but  I  do  not  mean  to  express  any 
opinion  that  when  that  is  done  it  is  not 
competent  to  the  plaintiff  to  dismiss  his 
bill  with  costs,  and  then  rescind  the  con- 
tract. This  will  leave  the  cause  exactly 
in  the  same  position  in  which  it  was  at  the 
time  when  the  notice  of  motion  was  given. 


M 
Nov 


.R.   / 

r.   24.  t 


NOBLE  V,  BRETT. 
NOBLE  V.   HODOES* 


Administration  of  Estate  — -  Costs  — 
Executor^  Action  against. 

If  an  executor  administers  the  estate  of 
his  testator  and  pays  over  the  residue  so 
that  no  part  can  be  recovered  to  answer  a 
subsequent  debt  of  the  testator^  he  will  noi 
as  against  appropriated  legacies  be  eniiiled 
to  the  costs  of  an  action  brought  against 
him  by  the  creditor^  or  of  a  proceeding 
necessary  to  establish  the  debt,  or  of  any 
suit  by  him  to  make  the  appropriated  lego^ 
cies  available  for  the  payment  of  the  debt  (1). 

Samuel  Hodges,  by  his  will,  dated  the 
3rd  of  May  1843,  directed  his  execaton 
to  invest  4,000i.  in  their  names  and  in  tbs 
names  of  his  two  sons,  Samuel  and  William, 
to  remain  until  his  two  sons  should  seve^ 
rally  attain  twenty-five,  at  which  time  the 
sum  of  2,000/.  was  to  be  paid  to  each. 
The  residue  of  his  estate  he  gave  to  Sarah 
Brett. 

William  Noble  and  Sarah  Brett,  the 
executor  and  executrix,  paid  the  testator's 
debts,  and  invested  the  two  sums  of  2,000l. 
as  directed  by  the  will,  in  the  purchase  of 
two  sums  of  1,872/.  \\s,  Sd,  consols.  Ths 
residue  of  the  testator's  estate,  amounting 
to  308/.  Ss.  lie/.,  was  received  by  Sarah 
Brett,  as  residuary  legatee. 

(I)  Morris  V.  Livie,   1  Yoo.  &  C.  C.C.  S80« 
■.  c.  11  Law  J.  Rep.  (N.s.)  Chanc.  172. 
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On  the  S6th  of  October  1855,  Samuel 
Hodges  sold  and  assigned  his  interest  in 
liii  legacy  to  Thomas  Haylej,  for  1,500/. 
On  the  6th  of  May  1856,  W.  Dyson, 
who  was  aeised  in  fee  of  certain  premises 
which  had  been  let  on  lease  to  the  testator 
Samuel  Hodges,  but  which  had  been  sold 
hy  him  in  his  lifetime,  brought  an  action 
against  William  Noble  and  Sarah  Brett, 
lor  damages  consequent  on  breaches  of  the 
coyenants  contained  in  the  lease. 

William  Noble  then  filed  a  claim  against 
Sarah  Brett,  for  the  administration  of 
the  testator's  estate,  and  upon  notice  of 
thn  a  Judge's  order  was  obtained,  staying 
the  action,  and  giving  W.  Dyson  leave  to 
prove  his  demand  in  the  suit  of  Noble  v. 
Brett. 

The  suit  of  Noble  v.  Hodges  was  after- 
wards instituted  by  William  Noble,  in  order 
that  the  two  sums  of  1,872/.  lis.  Sd,  might 
be  aecured  for  the  benefit  of  the  parties 
entitled  thereto ;  the  only  order  made  in 
this  snit  was,  that  the  two  sums  of  stock 
thould  be  transferred  to  contingent  ac- 
eounts,  the  one  of  S.  Hodges  and  T.  Hay- 
lej,  and  the  other  of  W.  Hodges,  but  no 
Older  was  made  as  to  the  costs. 

Ad  order  was  then  made  in  Noble  v, 
/^rett,  that  Mrs.  Brett  should  pay  the 
amount  of  the  testator's  residuary  estate 
into  court ;  and  after  payment  of  costs, 
that  W.  Dyson's  demand,  which  had  been 
ascertained  to  amount  to  188/.  I9s.  Si., 
should  be  satisfied.  Mrs.  Brett  was,  how- 
erer,  insolvent,  and  unable  to  pay  any- 
thing; and,  finally,  she  took  the  benefit 
of  the  Insolvent  Debtors  Act. 

The  decree  made  in  Noble  v.  Hodges 
^n»  dnwn  up  by  T,  Hayley,  as  W.  Noble 
dedined  to  proceed  further  with  the  suit. 

By  an  order,  dated  the  1  Sth  of  January 
1858,  and  made  in  both  causes  upon  the 
Potion  of  W.  Dyson,  after  directing  the 
coiti  and  subsequent  interest  upon  the 
^htto  be  ascertained,  it  was  declared  that 
^  wtt  entitled  to  be  paid  his  debt  (which, 
^th  interest  and  costs  thereon,  amounted 
jo  207/.  19«.  7d.)t  and  also  the  subsequent 
Interest  and  costs,  in  equal  moieties  out  of 
t^«  two  sums  of  1,872/.  Us.  Sd.  consols, 
^  leave  was  given  to  W.  Dyson  to  pro- 
*^te  the  order  made  in  Noble  v.  Hodges; 
^  after  directing  a  sale  and  payment  of 
^  debt  and  costs  out  of  the  two  sums 


of  1,872/.  Us.  Sd.,  when  brought  into 
court,  it  ordered  that  the  costs  of  W. 
Noble  and  of  T.  Hayley  should  be  costs 
in  the  cause  ;  but  such  order  was  made 
without  prejudice  to  any  question  between 
the  executors  and  S.  and  W.  Hodges  and 
T.  Hayley. 

W.  Dyson  took  no  proceedings  under 
the  order  of  the  13th  of  January  1858  to 
obtain  payment  of  his  claim ;  and  as  the 
two  sums  of  1,872/.  Us.  Sd.  had  not 
been  transferred  into  court  in  pursuance 
of  the  order  made  in  Noble  v.  Hodges, 
T.  Hayley  presented  this  petition,  pray- 
ing that  W.  Noble  and  Sarah  Brett  alone 
might,  upon  his  satisfying  one  moiety 
of  the  debt,  interest  and  costs  due  to  W. 
Dyson,  be  directed  to  transfer  to  him  the 
sum  of  1,872/.  Us,  Sd.  consols,  standing 
in  the  names  of  W.  Noble,  S.  Brett,  J. 
Davies  and  S.  Hodges,  in  the  books  of 
the  Bank  of  England. 

On  the  31st  of  July  1858,  the  petition 
came  on,  but  the  Court  only  ordered  that 
the  stock  should  be  transferred  into  court, 
as  directed  by  the  decree  made  in  the  suit 
of  Noble  V.  Hodges,  and  the  rest  of  the 
petition  was  directed  to  stand  over. 

On  the  27th  of  August  1858,  W.  Noble 
and  S.  Brett  transferred  the  two  sums  of 
1,872/.  Il5.  Sd.  into  court. 

The  petition  was,  therefore,  again  brought 
on  to  determine  the  right  of  the  parties  to 
costs. 

Mr.  Hardy,  for  T.  Hayley.— The  fund 
purchased  by  T.  Hayley  had  been  ren- 
dered liable  to  a  debt  through  the  negli- 
gence of  the  executor ;  he  ought,  there- 
fore, to  be  responsible  for  the  costs ;  no 
part  ought  to  be  paid  out  of  the  fund 
purchased  by  Mr.  Hayley. 

Mr.  R,  Palmer  and  Mr,  O.  L.  Russell,  for 
Mr.  Noble. — There  is  no  ground  for  deal- 
ing with  Mr.  Noble  as  an  executor  miscon- 
ducting himself:  he  had  not  misapplied  any 
of  the  testator's  estate.  W.  Noble,  afler 
bringing  back  the  fund  into  the  general  as- 
sets, was  entitled  to  all  the  subsequent  costs. 
Knatchbull  v.  Feamhead,   S  Myl.   & 

Cr.  122. 
Gillespie  v.  Alexander,  3  Russ.   130 ; 
s.  c.  3  Law  J.  Rep.  Chanc.  52 ;  2 
Sim.  &  S.  145. 

Mr.  Hardy,  in  reply. 
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The  Master  of  the  Rolls. — An  ex^ 
cuter,  when  distributing  the  estate  of  his 
testator,  must  run  some  risk,  unless  he 
acts  under  the  direction  of  this  Court.  In 
this  case  the  executor  administered  the 
estate  ;  he  set  apart  sufficient  sums  to 
answer  two  legacies  of  2,000/.,  and  allowed 
his  co-executrix,  who  was  the  residuary 
legatee,  to  appropriate  the  residue.  After 
a  lapse  of  some  time  a  claim  was  made 
against  the  estate  of  the  testator ;  it  arose 
in  consequence  of  a  breach  of  covenant 
contained  in  a  lease  of  premises,  which 
had  been  granted  to  the  testator,  but  which 
in  his  lifetime  he  had  disposed  of.  The 
executor  refused  to  pay  the  demand,  and 
the  lessor  brought  an  action  to  recover  the 
amount  claimed  ;  and  one  question  now  to 
be  decided  was,  who  was  liable  to  pay  the 
costs  incurred  ?  It  was  clear  that  the 
executor  should  not  have  resisted  the  ac- 
tion :  he  had  no  defence  at  law,  and  he  had 
no  pretence  for  asking  to  throw  the  costs 
upon  the  legatees.  He  then  filed  a  claim 
for  the  administration  of  the  estate  of  the 
testator ;  but  it  was  not  practically  for  that 
purpose,  its  real  object  was  to  make  the 
sums  set  apart  to  pay  the  legacies  answer- 
able for  the  liabilities  incurred  by  the  tes- 
tator upon  the  covenants  in  the  lease,  as 
well  as  to  secure  a  fund  for  the  payment 
of  his  own  costs.  The  debts  and  liabilities 
of  the  testator  must  be  discharged,  and  I 
thought  that  Mr.  Dyson's  demand  ought 
to  be  satisfied  out  of  the  funds  set  apart 
to  answer  the  legacies — Noble  v.  Brett  (2). 
It  was  impossible  to  consider  those  funds 
as  money  which  had  not  gone  out  of  the 
hands  of  the  exeeutor,  or  as  if  they  were 
funds  in  a  course  of  administration  :  the  re- 
sidue which  S.  Brett  had  received  and  retain- 
ed ought  to  have  been  applied  towards  the 
discharge  of  the  debt  of  Mr.  Dyson :  it  was, 
however,  dissipated,  and  the  amount  of  the 
demand  could  not  be  realized  from  her. 
If  W.  Noble  had  applied  to  the  legatee  or 
his  assignee  before  he  had  filed  his  biU, 
and  had  asked  them  to  pay  the  debt,  I 
should,  if  they  had  refused,  have  held  him 
entitled  to  his  costs.  In  this  case,  how- 
ever, a  suit  was  instituted,  asking  that  the 
legacies  might  make  good  a  deficiency, 
which  had  been  occasioned,  by  his  allow- 

(2)  27  Law  J.  Rep.  (n.8.)  Cbanc.  516. 


ing  the  residuary  legatee  to  retain  the  fbnd 
liable  to  pay  the  testator's  debts.  It  had 
been  argued  that  the  Court  would  not  have 
permitted  the  executor  to  retain  any  assets 
in  his  hands  to  indemnify  him  against  the 
breach  of  any  covenant  the  testator  might 
have  entered  into ;  but  in  those  eases  the 
fund  was  administered  by  the  Courts  and 
the  executor  was  protected  from  any  far- 
ther liability  ;  here,  however,  it  could  not 
be  contended  that  the  fund  in  court  was  to 
indemnify  the  executor  from  the  costs  in- 
curred in  consequence  of  the  action  brought 
by  W.  Dyson,  or  of  the  proceedings  which 
had  been  rendered  necessary  to  establish 
his  debt:  they  could  not  be  separated,  and 
could  not  be  considered  as  costs  in  the 
cause ;  they,  therefore,  must  be  treated 
the  same,  and  the  costs  of  the  claim  and 
the  costs  of  the  suit  must  also  follow  the 
costs  of  the  action.  As  for  T.  Hayley'e 
applications  to  obtain  a  transfer  of  the 
fund,  he  must,  as  he  failed,  pay  the  ooale 
of  them,  but  those  costs  were  wholly  dis- 
tinct from  the  suit,  the  object  of  which 
was  to  determine  whether  the  fand  was 
liable  to  the  demand  of  W.  Dyson.  It 
certainly  could  not  be  considered  as  an 
administration  suit,  or  as  a  suit  instituted 
by  a  trustee  on  behalf  of  T.  Hayley,  It  was 
impossible,  therefore,  to  give  to  W*  Noble 
the  costs  asked  for  out  of  the  funds,  whidi 
had  been  brought  into  court. 


Extract  fnm  the  Oritr» 
It  was  ordered,  that  the  Taxiog  Maater  do  tax 
W.  Noble  his  costs,  charges  and  expenses  properly 
incurred  in  consequence  of  the  claim  of  T.  Hayl^ 
to  a  transfer  of  the  fund  before  the  inatitotiaii  ii 
the  suit  of  Noble  o.  Hodges;  and  his  costs  as 
between  solicitor  and  client  of  and  relating  lo  tkk 
petition ;  and  ^e  defendant  Sarah  Brett  her  eoili 
of  and  relating  to  this  petition  as  between  soUctter 
and  client,  and  certify  the  amount  thereoH  And 
W.  Dyson,  by  his  counsel  admitting  that  he  has 
received  the  amount  of  his  claim  due  and  payahls 
out  of  the  fund,  pursuant  to  the  order,  dated  the 
13th  of  January  1858,  it  was  ordered,  that  aomveii 
of  the  1,872/.  1I«.  Zd.  consols  standing  ''To  As 
contingent  account  of  the  defendant,  Saaisil 
Hodges  and  his  assignee.  T.  Hayley,"  as  wiU  W 
sufficient  to  raise  the  costs,  charges  and  uipsniW^ 
and  costs  when  so  taxed,  be  sold,  and  the  amcont 
placed  to  the  credit  of  the  cause,  the  like  aoocnmt: 
and  out  of  the  money  to  arise  by  the  said  sale  it  is 
ordered,  that  the  costs,  chargpes  and  cxpcnaei  sad 
costs  of  the  plaintiff  be  paid  to  ,  his  aolSci- 

tor,  and  the  costs  of  Sarah  Brett  to  ,  bcr 

solicitor.    And  it  was  ordered,  that  the  rerfdos 
of  the  said  consols,  after  the  paymettta  sfereHM, 
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imI  toy  iatorcil  to  accroe  on  the  uSd  eonioli  pre- 

Tiou  to  the  timBsfer»  be  paid  to  T.  Uaylej ;  and 

nth  order  wae  declared  to  be  withont  prejudice  to 

the  petitioner  T.  Hayley't  righta  ander  Uie  order 

of  the  ISth  aiJtaamuj  1858. 


In  the  matter  of  the  athe- 

VAVU      UFE     ASSURANCE 
SOCIETY. 

Sheffield's  case. 

JoinUStaeh  Companies  Winding-up  Acts^ 
1848  and  1849— Con^riftu/ory — Misrepre^ 
9e»tatiotu 

S,  took  $hare$  in  a  joint'Stoek  company , 

ni  signed  the  deed^  uptm  the  representation 

made  6y  one  of  the  ojieers  of  the  company 

iketiuch  deed  contained  a  clause  limiting 

ikeUabiliiy  of  the  shareholders  to  the  amount 

^(keir shares.  This  clause  had  beenfraudu^ 

ksUg  inserted  in  the  deed  after  complete 

npUraiionf  and  was  not  contained  in  the 

registered  deed.     S.  attended  meetings  of 

tie  company  and  received  dividends  for 

fine  years^  when  the  company  was  ordered 

to  be  wnmnd  np ;— -Held,  that  S.  was  liable 

u  a  contributory. 

This  was  an  application  to  review  the 
diief  clerk's  decision  in  putting  Mr.  Shef- 
field's name  on  the  list  of  contributories  of 
the  Athenaram  Life  Assurance  Society. 

Mr.  Sheffield  was  appointed  an  agent  of 
tbe  company,  in  May  1851,  and  in  October 
of  the  same  year,  upon  the  representation 
made  by  the  managing  clerk  and  cashier  of 
Ae  company,  that  the  paid-up  capital  of 
H.  per  share  was  all  that  could  possibly 
be  demanded  of  the  shareholders,  he  con- 
ttoted  to  take  five  shares  in  the  society, 
which  were  paid  for  by  the  deduction  of 
51.  from  his  commission,  and  he  signed  the 
deed  for  five  shares,  hut  without  reading  it. 

In  February  1852  he  was  again  applied 
to  to  take  more  shares,  and  he  then  agreed 
to  take  fifteen  more  shares,  heing  again 
ttiiired  that  the  deed  of  the  company  fully 
protected  him  from  all  risk  beyond  the 
ttnoQiit  for  which  he  signed  the  deed,  and 
on  the  28th  of  February  he  signed  the  deed 
for  these  fifteen  shares,  the  money  being 
deducted  from  commission  as  before. 

On  foDT  sereral  occasions  Sheffield  re- 
eved dividends  on  the  twenty  shares, 
^*>  the  30th  of  Decemher  1852»  the  1st 


of  Jnne  1854,  the  80th  of  December  1854, 
and  the  30th  of  June  1855.  He  also 
attended  three  general  meetings  of  the 
shareholders,  held  respectively  in  August 
1852,  in  August  1853  and  August  1854, 
and  two  extraordinary  general  meetings 
in  December  1855  and  July  1856. 

The  deed  of  settlement  was  dated  the 
2nd  of  May  1851,  and  it  appeared  by  the 
evidence  that,  between  the  27th  of  July 
1851  and  the  5th  of  October  1852,  it  con- 
tained a  clause  by  which  it  was  expressly 
declared  that  the  funds  and  property  of 
the  company  remaining  unapplied  and  in- 
applicable to  prior  claims  should  be  alone 
liable  to  make  good  all  liabilities  of  the 
eompany,  and  that  no  officer  or  shareholder 
of  the  company  should  be  in  any  other 
way  individually  or  personally  liable  to 
any  such  claims,  or  in  any  manner  what- 
soever, if  his  shares  were  fully  paid  up, 
nor  beyond  the  amount  due  on  his  shares 
or  interest  if  not  fully  paid  up,  nor  for 
any  longer  period  than  he  should  retain 
the  same.  This  clause  was  fraudulently 
inserted  in  the  deed  by  the  interpolation 
of  a  skin  of  parchment,  after  the  complete 
registration  of  the  company,  and  was  re- 
moved some  time  in  October  1852,  with- 
out affecting  the  appearance  of  the  deed. 

Several  persons  executed  the  deed  whilst 
it  contained  the  interpolated  clause,  and 
in  the  case  of  three  gentlemen  who  had 
executed  the  deed  in  this  condition,  it  had 
been  determined  by  the  Vice  Chancellor 
in  chambers  that  they  were  not  liable  as 
contributories — see  4  Kay  8^  J.  808. 

The  account  of  the  transaction  given  by 
Mr.  Sheffield  was  as  follows  :— 

"  I  was  appointed  agent  for  the  society 
in  May  1851,  or  thereabouts.  I  was  fre- 
quently applied  to  by  Messrs.  Whitehead 
and  Sutton  (the  managing  clerk  and  cashier 
of  the  society)  to  take  shares.  I  agreed 
to  take  shares  as  soon  as  I  had  done 
some  business  for  the  society.  In  Oc- 
tober 1851  I  did  some  business  for  the 
society,  by  issuing  a  policy,  and  I  then 
determined  to  take  shares  in  the  society, 
and  I  went  to  Mr.  Whitehead  and  told 
him  I  was  willing  to  take  five  shares. 
The  board  was  sitting,  and  he  went 
into  the  board-room  and  brought  out 
with  him  the  deed  of  settlement,  which 
I   then   signed.     No   scrip  or  document 
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was  then  given  me,  as  I  did  not  then 
pay  any  money.  •  •  ♦  On  the  27th 
of  December  1851,  I  think,  I  settled  an 
account  with  the  society,  and  from  the 
commission  due  to  me  as  agent  to  the 
society,  the  society  deducted,  with  my 
assent,  5/.  as  the  full  amount  of  my  sub- 
scription for  the  five  shares.  ♦  •  In  February 
1852  I  was  applied  to  by  Mr.  Whitehead 
and  by  Mr.  Sutton  to  take  some  more 
shares  in  the  company.  I  ultimately,  on 
the  28th  of  February  1852,  agreed  to  take 
fifteen  more  shares,  on  the  assurance  of 
Mr.  Sutton  and  Mr.  Whitehead  that  I 
should  not  run  any  risk  beyond  the  paid- 
up  capital.  Mr.  Sutton,  I  think,  then 
fetched  the  deed  of  settlement,  and  I  again 
executed  it,  for  fifteen  shares.  My  name 
appearing  on  the  eighth  page  of  the  deed 
is  in  my  handwriting.  The  15/.,  the  full 
amount  of  my  subscription  for  the  last- 
mentioned  shares,  were  allowed  by  me  to 
be  deducted  by  the  society  in  my  account 
with  the  society." 

Being  cross-examined  on  his  own  behalf, 
he  said,  in  addition  to  what  he  had  already 
stated— "On  the  1 7th  of  October  1851, 
I  was  at  the  ofiSce  and  took  five  shares. 
Mr.  Whitehead  then  shewed  me  several 
signatures  of  parties  to  the  deed,  and  as- 
sured me  that  all  the  directors  were  share- 
holders. Before  signing  the  deed  I  said, 
'  Is  there  any  risk  or  liability  beyond  the 
paid-up  capital  of  U.  per  share?' — and  he 
assured  me  that  there  was  not ;  and  I  re- 
marked that  if  there  were  any  other  risk 
or  liability  it  would  be  like  signing  my 
death-warrant,  as  I  was  not  in  a  position 
to  meet  any  further  calls.  He  again  as- 
sured me  it  was  a  good  investment,  and 
that  I  had  no  occasion  to  fear  any  further 
liability,  the  deed  providing  against  the 
liability  of  any  additional  calls  beyond  the 
amount  of  1/.  per  share.  I  did  not  read 
the  deed ;  Mr.  Whitehead  told  me  it  was 
very  voluminous,  and  that  I  should  never 
read  it  through,  and  that  it  was  wanted  in 
the  board-room." 

Mr,  Daniel  and  Mr,  Roxburgh^  in  sup- 
port of  the  application,  contended  that  Mr. 
Sheffield  could  not  be  held  to  have  exe- 
cuted the  deed  of  settlement  of  the  com- 
pany. He  executed  a  deed  containing  a 
clause  which  limited  the  liability  of  share- 


holders, and  when  that  clause  was  taken 
away  it  became  a  different  deed  from  the 
one  which  he  had  executed.     They  cited 
Cox^s  case,  referred  to  4  Kay  &  J.  908. 
Lord  Mansfield's  case,  2  Mac.  &  G. 
57;    s.c.  19   Law  J.  Rep.   (n.s.) 
Chanc.  258 ;  1  Hall  &  Tw.  593. 
Sutton's  case^  3  De  Gex  &  Sm.  268« 

Mr.  Roll  and  Mr.  W.  D.  Lewis,  for  tlie 
official  manager.— The  true  deed  of  the 
society  was  registered,  and  Mr.  Sheflield 
might  at  any  time  have  inspected  it.  The 
misrepresentation  of  the  servants  of  the 
society  did  not  bind  the  society.  At  all 
events,  it  is  too  late  to  complain  now,  after 
attending  meetings  of  the  society  and  le- 
ceiving  dividends  on  his  shares. 

Ex  parte  The  Prince  of  Wales  Life 
Assurance  Company,  4  Kay  &  J.  5 1 7; 
s.  c.  27  Law  J.  Rep.  (n.s.)  Chane. 
798. 
Blackburn's  case,  4  Week.  Rep.  420. 
Ex  parte  Cookney,  ante,  p.  12. 
BrockwelVs  case,  4  Drew.  205 ;    a.  e« 
26  Law  J.  Rep.  (n.s.)  Chanc.  855« 

Mr,  Daniel,  in  reply. 

Jan.  28. — Wood,  V.C— -This  is  one  of 
those  numerous  cases  which  have  arisen  in 
consequence  of  the  gross  frauds  committed 
by  some  of  the  directors  of  the  Athenaram 
Society.  Mr.  Sheffield  having  signed  the 
company's  deed  of  settlement  at  a  time 
when  it  contained  a  clause  which  formed 
no  part  of  the  original  registered  deed  <rf 
the  company,  but  was  surreptitiously  in- 
serted in  it  by  the  directors,  and  having 
not  only  taken  shares  but  having  received 
dividends  for  three  or  four  years  after  so 
taking  them,  the  question  now  is,  whether 
he  is  or  is  not  a  contributory  within  the 
meaning  of  the  act  of  parliament.  With 
regard  to  any  fraud  in  misrepresenting 
what  the  deed  itself  was,  I  apprehend 
nothing  can  be  made  of  that.  Of  eonrse^ 
the  representations  made  by  the  aecretarj 
could  have  no  effect  at  all,  if  the  deed  weie 
different  from  what  it  was  represented  to 
be ;  for  though  companies  have  been  held 
to  be  bound  in  some  cases  by  the  net  of 
all  the  directors  acting  in  the  due  exeen- 
tion  of  their  powers,  it  has  never  yet  heien 
held,  that  an  officer  of  a  company  miare- 
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picseDting  the  effect  of  a  deed,  it  being  no 
part  of  hit  functions  to  explain  or  expound 
that  deed,  could  release  a  shareholder.     In 
fret,  if  yon  look  at  it  strictly,  the  evi- 
dence, when  analyzed,  would  not  amount 
to  actual  misrepresentation.     The  repre- 
wntation  appears  to  have  been  to  the  effect 
tliat  he  would  not  be  liable  to  any  other 
calls.     To  a  certain  extent  that  is  quite 
tne,  for  although  he  might  be  liable  in 
eontribntion  wiUi  respect  to  the  debts  of 
the  company,  he  is  not  liable  to  any  calls 
which  the  directors  may  make.  The  direc- 
tors an  only  authorised  to  make  calls  to 
the  amount  of  the  shares.     Mr.  Sheffield's 
eue  was  therefore  to  be  put  thus : — that 
he  cannot  be  fixed  as  a  member  of  the 
company,  the  only  company  that  he  bound 
himself  to  being  an  association   of  per- 
lons  met  together  for  a  different  purpose 
and  under  a  different  deed,  and  the  deed 
he  put  his  name  to  not  being  the  deed  of 
the  company   now  in  course  of  winding 
ap,  but  a  different  deed  altogether.    After 
considering    the   case   for  some   time,  it 
oecurred  to  me  that  it  would  be  singular 
if  he  could  escape  on  this  ground,  having 
accepted  dividends  for  three  or  four  years. 
I  do  not  say  that  taking  those  dividends 
is  any  ratification  of  the  deed,  no  differ- 
ace  in  the  deed  as  executed  having  been 
pointed  out  to  him,  and  no  alteration  hav- 
ing heen  called  to  his  attention  since  the 
time  he  executed  it.     But  the  real  state  of 
things  is  this  :  the  Courts  have  held,  and 
the  House  of  Lords  has  always  held,  that 
third  persons  dealing  with  companies  must 
he  supposed  to  know  the  contents  of  the 
deed.    The  deed  is  registered  for  every 
one's  mspection,  and  those  who  deal  with 
the  directors  of  these  companies  must  be 
taken  to  know  what  the  powers  of  those 
directors  are,  and  must  be  bound  to  know 
the  contents  of  the  deed.     Now,  if  that  is 
<0i  it  would  be  singular  if  a  shareholder 
ihoold  be  allowed  to  go  on  for  five  years 
mdthen  say  he  did  not  know  what  the 
fontents  of  the  deed  were.     Even  assum- 
ing that  he  had  been  led  to  execute  this 
^  upon  having  the   clause  shewn   to 
Un,  as  was  the  case  in  some  other  in- 
^ces  which  I  have  had,  it  would  be 
^'fficult  to  say  that  persons  continuing  to 
''Beeive  dividends   and  income   from  the 
society  could    be    held   to    be    excused 


from  any  contribution  in  respect  of  that 
society.  The  other  case  I  have  had  to  deal 
with  was  that  of  a  person  who  executed  the 
deed  having  had  that  clause  pointed  out 
to  him ;  and  he  did  not  receive  any  divi- 
dends. In  this  case  I  have  this  fact,  that  a 
man  signs  a  deed  which  happens  to  be  not 
the  deed  of  the  company,  but  a  deed  of  a 
very  different  description.  I  hold,  on  the 
evidence,  that  he  does  not  sign  on  the  faith 
of  there  being  anything  in  the  deed,  except 
that  he  is  told  that  it  is  a  deed  that  would 
not  subject  him  to  calls  (and  he  is  truly 
so  told,  taking  it  one  way,)  beyond  the 
amount  of  1/.  per  share.  He  is  content 
with  this.  But  he  must  be  taken  to  know 
that  the  deed  is  registered,  yet  he  never 
looks  to  ascertain  what  the  purport  of  it  is ; 
he  has  continued  to  receive  the  dividends 
of  the  company,  which  in  this  case,  as  in 
the  case  of  some  other  companies,  I  am 
afraid  have  been  paid  out  of  the  capital 
subscribed  by  the  shareholders,  and  not 
out  of  the  profits.  He  has  been  receiving, 
therefore,  the  monies  of  his  contributories 
in  the  shape  of  dividends,  and  yet  he  now 
claims  to  be  exempted  from  liability,  with 
his  co-contributories,  when  a  loss  has 
occurred,  after  he  has  remained  four  or 
five  years  without  saying  anything  about 
the  matter.  I  am  afraid  that  in  every  case 
which  arises  out  of  this  Athenaeum  Com- 
pany, I  shall  have  some  special  class  of 
circumstances  to  deal  with,  every  case 
differing  from  the  others  ;  but  in  this  case, 
where  I  do  not  find  the  clause  in  question 
pointed  out,  or  anything  more  than  a  mere 
exposition  of  the  contents  of  the  deed,  and 
where  I  do  not  find  this  gentleman  making 
any  inquiry  at  the  office  where  the  deed  is 
registered,  to  see  what  the  true  state  of 
the  matter  was,  but  where  I  find  him  taking 
the  profits  for  several  years  out  of  the 
concern,  I  think  that  under  these  circum- 
stances he  must  be  held  to  be  a  con- 
tributory. 


COURSE  V.  HUMPHREY. 


M.R.        1 
Jan.  13,  14.   f 

Trustees^- Suit  against — Separate  Z)f- 
fences — Costs, 

If  trustees^   defendants  to   a    bill  filed 
against  them  for  the  execution  of  the  trusts 


328 


COURTS  OF  CHANCERY : 


[NsW  SftUKf 


o/  a  wiU,  appear  separately  and  sever  in 
their  defence,  one  set  of  costs  alone  will  be 
allowed^  and  in  the  absence  of  evidence 
shewing  misconduct,  the  Court  will  not  order 
the  costs  to  be  paid  to  one  trustee  only. 

John  Course,  by  his  will,  dated  the  6th 
of  March  1854,  appointed  Martin  Hum- 
phrey and  Alfred  Hay  ward  bis  executors 
and  trustees.  The  testator  died  on  the  8  th 
of  May  1854,  and  in  November  1856  this 
suit  was  instituted  by  his  widow,  Susan- 
nah Course,  on  behalf  of  herself  and  her 
only  child,  against  the  trustees.  The  bill 
charged  that  the  defendants  had  sold  part 
of  the  real  estate  of  the  testator,  and  had 
not  invested  or  applied  the  proceeds  ac- 
cording to  the  trusts  of  the  will ;  that  the 
plaintiffs  were  unable  to  obtain  any  ac- 
counts from  the  defendants,  and  that  they 
believed  that  the  defendants  had  consider- 
able sums  of  money  in  their  hands  belong- 
ing to  the  testator*s  estate  ;  that  these  were 
likely  to  be  lost  or  misapplied,  as  A.  Hay- 
ward  was  in  insolvent  circumstances;  and 
that  the  plaintiffs  had  no  other  property, 
and  had  not  for  sometime  received  anything 
from  the  defendants.  The  bill  then  prayed 
for  an  administration  of  the  estate,  and 
also  that  the  defendants  might  be  charged 
with  interest  on  any  sums  in  their  hands, 
and  that  they  might  be  removed  from  the 
trust,  and  that  new  trustees  might  be  ap- 
pointed in  their  place.  The  trustees  put  in 
separate  answers,  and  severed  in  their  de- 
fence. On  the  20th  of  January  1857  Mr. 
Humphrey  put  in  his  answer,  stating  that 
he  had  received  the  money  arising  from  the 
sale  of  the  personal  effects  of  the  testator, 
and  that  after  paying  several  debts  he 
had  handed  the  balance  to  Mr.  Hayward, 
his  co-executor,  that  he  might  pay  other 
debts  of  the  testator.  He  admitted  that 
he  had  in  his  hands  a  balance  arising  from 
the  rents  of  the  real  estate,  and  stated  that 
the  proceeds  of  such  part  of  the  real  estate 
as  had  been  sold  had  been  paid  to  Mr. 
Hayward,  his  co-trustee,  and  that  he  had 
thereout  paid  several  incumbrances  on  the 
estate,  but  that  he  did  not  know  what 
balance  remained  in  his  hands ;  that  he 
had  frequently  requested  him  to  make  up 
the  executorship  accounts ;  that  he  had 
not  done  so,  and  that  he  had  absconded  in 
June  1856,  and  that  all  access  to  the  trust 


papers  had  been  refused  to  him,  and  that 
he  believed  his  co-executor  was  in  insol- 
vent circumstances. 

On  the  12th  of  August  1857  Mr.  Hay- 
ward,  who  was  a  solicitor,  put  in  his 
answer.  He  stated  that  he  had  paid  more 
than  he  had  received  on  account  of  the 
trust  estate,  and  denied  that  the  plaintifft 
had  any  reason  to  believe  that  the  money 
received  by  him  would  be  lost  to  the 
testator's  estate. 

A  decree  was  made  for  the  administrar 
tion  of  the  estate,  and  upon  taking  the 
accounts,  the  chief  clerk  found  that  on 
account  of  the  receipts  of  the  personal 
estate  and  the  rents  of  the  real  estate  there 
was  due  from  Mr.  Humphrey  a  balance  of 
73/.  lU.,  and  that  there  was  due  to  A. 
Hayward  a  balance  of  24/.  18s.  \ld, :  bat 
that  there  was  due  from  A.  Hayward  40L 
I6s.  Sd,f  a  balance  of  monies  which  aroee 
from  real  estates  sold ;  and  that  after  de- 
ducting the  24/.  ISs.  11(/.  it  left  due  ISL 
17s.  4i.,  and  that  this  being  further  in- 
creased by  13/.  1 7s.  9d.,  charged  for 
interest  on  balances  in  his  hands,  made  a 
sum  of  29/.  15s.  Id.  due  from  A.  Hayward. 

The  suit  was  then  brought  on  for  far- 
ther consideration,  and  after  disposing  of 
the  case  on  the  merits,  the  Court  consider- 
ed that  the  defendants  had  no  right  to 
sever  in  their  defence, and  directed  that  they 
should  receive  one  set  of  costs  only.  Mr. 
Humphrey  claimed  the  whole,  but  this  was 
objected  to  by  A.  Hayward. 

Mr.  Waller^  for  the  plaintiffs. 

Mr.  Smale,  for  Mr.  Humphrey.— -Mr. 
Humphrey  had  no  course  left  open  bat 
to  put  in  a  separate  answer:  his  co- 
trustee had  become  insolvent,  and  had 
absconded.  Inquiries  had  been  made  for 
him,  but  without  success ;  the  plaintiffs, 
in  the  mean  time,  had  pressed  Mr.  Hnoi- 
phrey  for  his  answer,  and  he  was  ulti- 
mately compelled  to  answer  separately 
to  avoid  an  attachment.  All  charges  of 
fraud  and  misconduct  had  been  abandon- 
ed. Mr.  Humphrey,  therefore,  was  en- 
titled to  the  full  costs  of  the  suit,  and  to 
his  costs,  charges  and  expenses,  and  aa  the 
necessity  of  putting  in  a  separate  anawer 
had  been  caused  by  Mr.  Hayward,  if  one 
set  of  costs  only  was  to  be  allowed,  Mr. 
Hayward  was  not  entitled  to  reeeive  any 
part  of  them. 
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Mr.  Tripp^  for  Mr.  Hayward,  insisted 
that  he  had  not,  by  any  act,  deprived  him- 
lelf  of  his  right  to  a  share  of  the  costs 
awarded  to  the  trustees. 

Mr.  Smale^  in  reply. 

Jan.  14. — The  Master  of  the  Rolls. 

—There  ia  no   reason  why  the  plaintiffs 

liumld  be  required  to  pay  more  than  one 

let  of  coata.     The  defendants    were   not 

justified  in  aevering  in  their  defence ;    the 

•eeouDta  were   to  be  rendered  by   both. 

There  may  bave  been  some  misconduct  on 

the  part  of  Mr.  Hay  ward  which  compelled 

lus  co-tmatee  to  put  in  a  separate  answer, 

lad  serer  in  his  defence,  and  as  between 

Ihem  there   may   be   grounds   to  justify 

the  payment  of  the  whole  of  the  costs  to 

Mr.  Humphrey,  but  I  cannot  enter  into 

that  question.    As  the  evidence  at  present 

stands  between  the  defendants  it  would  be 

eontrary  to  the  practice  of  the  Court,  and 

further  inquiry  and  further  evidence  could 

only  lead  to  increased  expense;  it  must, 

therefore,  be  left  to  the  Taxing  Master.     I 

cannot  order  the  whole  costs  to  be  paid  to 

one  trustee  only  (1). 


Stuart,  V.C.  ^ 

March  17,  18.  ( 

J*oBPi  JosTicas.  C 

Dec.  16.      J 


MORRIS  0.  MORRIS. 


Breach  of  Truzt — Account — Lapse  of 
ime  —  Waste  —  Pulling  down  Mansion 
ouse — Account  of  Materials —  Tenant  for 
ife. 

The  bill  alleged  a  breach  of  trust  by  a 


(I)  Extract  from  decree: — "After  ordering  the 

^lefintbots  to  pay  the  balances  of  7d/.  111.  and 

^t  Ms.  Id,,  MTerally  found  doe  from  them,  into 

^oort  to  the  credit  of  the  cause,  it  was  referred  to 

tlte  Taxing  Master  to  tax  the  plaintiffs  and  the  de- 

^*n^ti  tneir  costs  of  the  suit,  as  between  solicitor 

^  eKent,  including  in  the  costs  of  the  defendants, 

^  tmateea,  any  costs,  charges  and  expenses  pro- 

1^7  inenrred  aa  auch  trustees;  but  in  such  taxation 

the  Taxing  Master  was  to  allow  only  one  bill  of 

^^  for  &€  defendanta,  and  he  was  to  certify  how 

^ch  of  sneh  bill  of  costs  was  due  to  the  defendant 

Mr.  Humphrey,  and  how  much  was  doe  to  the  de- 

'cB^t  A.  Hayward,  and  out  of  the  73/.  lit.  and 

^  i^.  1^,  when  paid,  it  was  ordered  that  what 

^H  be  certified  to  be  the  amount  of  the  costs  of 

^defendants,  when  taxed,  should  be  paid  to  their 

'"•Ptctive  solicitors,"  &c. 

NiwSbxiss,  XXVIII.—Chahc. 


deceased  tenant  for  life  under  a  settlement^ 
in  the  application  to  the  liquidation  of  a 
charge  on  the  settled  estates,  of  the  proceeds 
of  part  of  such  settled  estates,  while  there 
was  in  his  hands,  as  personal  representative 
of  the  settlor,  personal  estate  of  such  settlor 
primarily  applicable  to  the  liquidation  of 
the  charge.  The  answer  of  the  personal 
representative  of  the  deceased  tenant  for 
life  asserted  the  trust  to  have  been  duly 
and  regularly  performed  by  such  tenant  for 
life,  and  as  evidence  thereof  set  forth  refer " 
ences  to  the  accounts  rendered  of  the  settlor^s 
personal  estate  by  his  representative,  the 
deceased  tenant  for  life,  to  the  Stamp  Office, 
The  plaintiffs  did  not  amend  their  bill  to 
meet  the  primd  facie  case  thus  set  up  by  the 
defendant :^-}ie\d,  the  alleged  breach  of 
trust  having  taken  place  (if  at  all)  at  least 
thirty  years  back,  that  the  plaintiffs  were 
not,  under  the  circumstances,  entitled  to  an 
account  of  the  settlor* s  personal  estate, 

A  tenant  for  life,  without  impeachment  of 
waste,  pulled  down  the  family  mansion-house^ 
and  built  a  better  mansion  in  another  part 
of  the  settled  estate,  using  the  old  materials. 
It  appeared  that  for  years  prior  to  1819, 
the  date  of  the  settlement^  the  settlor  had 
contemplated  the  abandonment  of  the  man- 
sion  and  the  building  of  another,  and  that 
the  settlement  contained  powers  of  sale 
and  exchange,  and  also  a  power  to  grant 
building  leases  of  the  settled  premises,  in- 
cluding the  site  of  the  old  mansion-house  -.-^ 
Held,  that  the  tenant  for  life  was  not  liable 
to  an  account  and  inquiry  as  to  the  appli- 
cation of  the  materials  of  the  old  mansion- 
house,-^On  appeal  from  the  latter  part  of 
the  decree,  the  Lords  Justices  affirmed  the 
decision,  as  the  tenant  for  life  had  neither 
sold  nor  applied  to  his  own  use  any  part  of 
the  old  materials,  but  had  merely  enjoyed 
them  in  an  altered  form. 

By  indenture  of  settlement,  dated  the 
8th  of  June  1819,  certain  freehold,  copy- 
hold and  leasehold  estates,  including  the 
mansion-house  and  property  at  Clasemont, 
in  Glamorganshire,  and  barony  or  lordship 
of  Sketley,  in  Glamorganshire,  and  all  other 
the  manors  or  lordships,  messuages,  lands, 
tenements  and  hereditaments  in  Glamor- 
ganshire, belonging  to  Sir  J.  Morris,  since 
deceased,  were  conveyed  and  assured  by  the 
said  Sir  J.  Morris  to  trustees,  their  heirs, 
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and  assigns,  for  ever,  to  the  use  of  the 
said  Sir  J.  Morris  for  life,  and  after  his 
decease  to  the  use   of   the    trustees    for 
the  term  of  1,000  years,  upon  the  trusts 
thereinafter    expressed     concerning     the 
same,  and  upon  the  expiration  or  sooner 
determination  of    the   said  term,   and  in 
the   mean   time    subject   thereto,   to    the 
use  of  the  trustees,  their  executors,  ad- 
ministrators and  assigns,  for  and  during 
the  life  of  Sir  John  Morris,  the  son  of  the 
said    Sir  J.  Morris,  the  settlor,   without 
impeachment  of  waste,  provided  the  same 
be  committed  or  suffered  with  the  privity 
and  assent  of  the  said  Sir  J.  Morris,  the 
son,  upon  trust  to  preserve  the  contingent 
uses  and  estates  thereinafter  limited  from 
being  defeated    or    destroyed,    and  upon 
further    trust   that    the    trustees    should 
permit  and  suffer  the   said   Sir  J.  Mor- 
ris, the  son,  during  the  term  of  his  life, 
to  receive  the  rents,  issues  and  profits  of 
the  said  manors  and  other  hereditaments  for 
his  own  use  and  benefit,  and  from  and  after 
the  decease  of  the  said  Sir  J.  Morris,  the 
son,  to  the  use  of  Sir  J.  A.  Morris,  his 
eldest  son,  during  his  life,  without   im- 
peachment of  waste,  and  after  the  deter- 
mination of  that  estate,  by  forfeiture  or 
otherwise,  during  the  lifetime  of  the  said  Sir 
J.  A.  Morris,  to  the  use  of  the  trustees  dur- 
ing his  ]ife,  in  trust  to  preserve  the  contin- 
gent uses  thereinafter  limited,  but  never- 
theless to  permit  and  suffer  the  said  Sir 
J.  A.  Morris  and  his  assigns  during  his 
life  to  receive  the  rents,  issues  and  profits 
of  the  said  manor  and  other  hereditaments 
to  and  for  his  and  their  own  use  and  bene- 
fit, and  immediately  after  his  decease  to 
the  use  of  the  first  and  every  other  son  of 
him  the  said  Sir  J.  A.  Morris,  successively 
in  tail  male,  with  divers  remainders  over, 
and  with  the  ultimate  remainder  to  the  use 
of  the  said  Sir  J.  Morris,  the  settlor,  his 
heirs  and  assigns  for  ever.     And  in  the 
said   indenture  was   contained   a  proviso 
that  it  should  be  lawful  for  the  trustees,  by 
the  desire  and  at  the  direction  of  the  tenant 
for   life   for   the  time   being,   to   demise 
or  lease  any  of  the  lands  and  heredita- 
ments contained  in  the  said  indenture  of 
settlement  upon  building  leases,  and  also 
to  sell  or  exchange  the  same  in  manner 
therein  mentioned. 

The  trusts  declared  by  the  said  inden- 


ture of  the  term  of  1,000  years  therein 
limited  were,  by  demise,  sale  or  mortgage, 
or  otherwise,  to  raise  such  sums  of  money 
in  aid  of  the  personal  estate  of  Sir  J. 
Morris,  the  settlor,  as  should  be  sufficient 
to  pay  off  a  mortgage  debt  of  12,000/. 
charged  upon  the  said  hereditaments  and 
premises  comprised  in  the  said  indenture 
of  settlement,  and  any  other  sums  or  suri 
of  money  which  then  were  or  was,  or  which 
should  at  the  time  of  the  death  of  the 
said  Sir  J.  Morris,  the  settlor,  be  charged 
or  chargeable  upon  or  payable  out  of  the 
said  premises  under  or  by  virtue  of  any 
other  mortgage  or  charge  then  already 
made  by  the  said  Sir  J.  Morris,  the  settlor. 

Sir  J.  Morris,  the  settlor,  died  in  1819, 
having  by  his  will  directed  that  his  debts 
should  be  paid,  and  bequeathed  his  per- 
sonal estate  to  the  said  Sir  J.  Morris,  hit 
son,  whom  he  appointed  his  executor. 

Upon  the  death  of  Sir  J.  Morris,  the 
settlor,  Sir  J.  Morris,  his  son,  entered  into 
possession  of  the  estates  comprised  in  the 
said  indenture  of  settlement,  and  shortly 
afterwards  pulled  down  the  mansion-house 
called  Clasemont.  Having  subsequently 
caused  to  be  felled  a  number  of  trees  which 
had  been  planted  for  the  ornament  or  shelter 
of  the  said  mansion-house,  he  was,  at  the 
suit  of  his  son,  Sir  J.  A.  Morris,  restrain- 
ed by  injunction  from  cutting  down  any  of 
the  trees  planted  for  shelter  and  orna- 
ment, and  growing  upon  the  lands  conveyed 
by  the  said  settlement  (1).  The  defendant 
in  that  suit,  Sir  J.  Morris,  the  son,  after- 
wards moved,  before  the  Lord  Chancellor, 
that  the  order  for  an  injunction  might  be 
discharged,  but  the  motion  was  refused, 
with  costs. 

Sir  J.  Morris,  the  son,  died  in  1855, 
having  by  his  will  appointed  Lady  Morris 
his  sole  executrix. 

The  bill  in  this  suit  was  then  filed,  by 
Sir  J.  A.  Morris  and  his  infant  son,  J.  A. 
Morris,  against  Lady  Morris,  alleging  that 
the  trustees  of  the  settlement  had  sold 
part  of  the  settled  estates,  and  applied  the 
proceeds  in  payment  of  a  part  of  the  above- 
mentioned  mortgage  debt,  in  exoneration 
of  the  personal  estate  of  Sir  J.  Morris,  the 
settlor,  possessed  by  the  late  Sir  J.  Mor- 
ris,   the  son,  as  his   representative,  and 

(1)  Morris  V.  Morris,  15  Sim.  505;  s.c.  16  Law 
J.  Rep.  (N.s.)  Chanc.  201. 
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alleging  that  Sir  J.  Morris,  the  son,  when 
he  polled  down  the  said  mansion-house  at 
Cla«emontv  sold  part  of  the  materials,  and 
applied  the  rest  to  his  own  use,  and  pray- 
iag  Uiat  it  might  be  declared  that  the  per- 
sonal estate  of  Sir  J.  Morris,  the  settlor, 
ought  to  have  been  applied  by  Sir  J.  Mor- 
ris, the  son,  in  payment  of  the  said  mort- 
gige  debt  of  12,000/. ;  and  that  the  amount 
vhieh  ought  to  have  been  so  applied  might 
be  ascertained  and  ordered  to  be  paid  into 
nmrt  out  of  the  personal  estate  of  Sir  J. 
MoRii,  the  settlor,  received  by  Sir  J.  Mor- 
lii,  the  son,  and  out  of  the  personal  estate 
of  Sir  J.  Morris,  the  son,  received  by  the 
defendant.     The  bill  also  prayed  a  decla- 
ittioii  that  the  pulling  down  of  the  mansion- 
lurase  at  Clasemont  was  an  act  of  equitable 
vaste,  and  that  an  account  might  be  taken 
of  the  application  of  the  materials  of  the 
•ud  mansion-house,   and  of  the   profits 
neeived  by  the  said  Sir  J.  Morris,  the  son, 
kom  the  same,  and  the  amount  of  com- 
feasation  to  which  the  plaintiffs  might  be 
estitled  in  respect  thereof,  paid  into  court. 
The  answer  of  the  defendant  Sir  J.  A. 
Morris  stated  that  the  personal  estate  of 
Sir  J.  Morris,  the  settlor,  received  by  Sir 
h  Morris,  the  son,  had  been  found  in- 
nfficient  to  meet  the  debts  of  the  settlor, 
other  than    the   said   mortgage    debt    of 
12,000/.;   and  as  evidence  of   the  truth 
of  lach  statement,  it  set  forth  the  amount 
of  the  personal  estate  of  the  settlor  which 
^  heen  rendered  to  the  Stamp  Office. 

The  plaintiffs  brought  their  case  to  a 
^^WRg  without  amending  their  bill,  in 
order  to  meet  the  case  set  up  by  the 
«niwer. 

There  was  no  evidence  that  any  part  of 
^  materials  of  the  old  mansion  were  sold 
or  used  otherwise  than  in  the  construction 
of  the  new  house. 

^r.  Malins  and  Mr.  A,  Smith,  for  the 
PWntifft. 

Mr,  Bacon  and  Mr.  Speed,  for  the  de- 
fendant. 

^r.  A.  Smith  replied. 

*^o  following  cases  were  cited : — 

^U(b>vn«  V.  Lansdowne,  1  Madd.  116; 

«.  c.  1  J.  &  W.  522. 
The  Duke  of  Leeds  v.  Lord  Amhent, 

16  Law  J.   Rep.  (n.s.)  Chanc.  5 ; 


s.  c.  2  Ph.  117:  affirming  15  Law 

J.  Rep.  (n.s.)  Chanc.  351;  14  Sim. 

357. 
Morris  v.  Morris,  15  Sim.  505  ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  201. 
Wilkinson  v.  Parry,  4  Russ.  272. 
Raffety  v.  King,  1  Keen,  601 ;  s.c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  87- 
Davies  v.  Quarterman,  4  You.  &  C. 

257 ;  s.  c.   10  Law  J.  Rep.  (n.s.) 

Exch.  Eq.  17. 
Pearee  v.   Watkins,  5  De  Gex  &  Sm. 

315. 
Heron  v.  Heron,  2  Atk.   160 ;    s.  c. 

Prec.  Chanc.  163. 
Mieklethwait  v.  Mieklethwait,  1  De  Gex 

&  Jo.   504 ;    s.  c.  26  Law  J.  Rep. 

(n.s.)  Chanc.  721. 

Stuart,  Y.C.  said  that,  as  to  the  alleged 
misapplication  of  the  proceeds  of  the  sale 
of  part  of  the  settled  estates  in  payment 
of  the  mortgage  debt  in  exoneration  of  the 
testator's  personal  estate,  that  had  been 
met  by  a  primd  facie  case  set  up  in  the 
answer  of  the  defendant,  to  the  effect  that 
the  sale  had  been  properly  conducted  and 
regularly  proceeded  with  in  execution  of 
the  trust,  it  having  been  found  necessary 
to  resort  to  the  land  by  reason  of  the  per- 
sonal estate  of  the  settlor  having  been  found 
insufficient  to  meet  his  debts  other  than 
the  mortgage  debt.  And  in  support  of 
that  case  the  answer  had  referred  to  the 
account  of  the  settlor's  personal  estate  ren- 
dered to  the  Stamp  Office.  The  case  thus 
set  up  by  the  answer  had  been  left  uncon- 
tradicted by  the  plaintiffs.  That  being  so, 
and  the  transaction  sought  to  be  impeach- 
ed having  occurred  in  the  execution  of  a 
trust  discharged  and  wound  up  more  than 
thirty  years  ago,  the  right  of  the  plaintiffs 
to  relief  on  this  part  of  their  case  must 
entirely  fail.  Then,  as  to  the  second  part 
of  the  case,  viz.  the.  right  of  the  plaintiffs 
to  an  account  and  inquiry  as  to  the  profit 
derived  by  the  son  from  the  materials 
of  the  mansion-house  at  Clasemont,  there 
could  be  no  doubt  that  the  pulling  down 
of  the  mansion-house  and  the  sale  of  the 
materials  was,  primd  facie,  an  act  of  equit- 
able waste  which  a  Court  of  equity  would 
restrain,  if  applied  to  before  its  completion, 
and  for  the  profits  derived  from  which  the 
assets  of  the  tenant  for  life  would  be  held 
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liable  in  this  Court.  The  settlement  of 
1819  included  this  mansion-house,  but, 
though  included,  it  had  been  tlien  for  some 
time  condemned  as  a  place  of  residence  by 
the  settlor.  The  settlor  had  in  fact,  years 
before,  contemplated  the  abandonment  of 
it  as  a  place  of  residence,  and  had  prepared 
the  plans  of  another  residence  to  be  built 
at  Sketley  in  a  different  part  of  the  estate. 
This  the  son  afterwards  did  with  the  mate- 
rials of  the  old  mansion-house  and  at  his 
own  expense.  The  case  of  The  Duke  of 
Leeds  v.  Lord  Amherst  had  been  referred 
to.  There  could  be  no  doubt  that,  in  that 
case,  the  Court  went  to  a  most  extraordi- 
nary and  unprecedented  length.  In  the 
present  case  the  settlement  contained  powers 
of  sale  and  exchange  of  the  estates  com- 
prised in  it,  including  the  mansion-house, 
as  well  as  a  power  to  grant  building  leases, 
with  liberty  to  pull  down  and  rebuild. 
Under  either  of  these  powers  the  mansion- 
house  might  have  been  pulled  down  and 
a  new  one  erected  on  the  same  or  another 
site  upon  the  premises.  These  circumstances 
were  amply  sufficient  to  render  The  Duke 
of  Leeds  v.  Lord  Amherst  inapplicable  as 
an  authority  upon  the  present  case.  It  had 
been  argued,  however,  that  an  injunction  had 
been  obtained  by  the  present  plaintiff  Sir 
J.  A.  Morris  in  1847,  restraining  his  father 
from  felling  the  ornamental  timber.  As  to 
that,  it  was  to  be  observed  that,  although  the 
owner  thought  that  the  smoke  of  the  copper- 
smelting  houses  erected  in  the  neighbour- 
hood was  a  reason  for  removing  the  family 
mansion,  there  still  remained  a  power  to 
grant  building  leases,  with  reference  to 
which  alone  the  ornamental  timber  might 
well  have  been  considered  of  sufficient 
value  to  justify  the  order  for  an  injunction 
granted  by  Lord  Cottenham.  No  doubt 
in  the  shorthand-writer's  notes  of  the 
judgment  in  that  case  Lord  Cottenham 
was  represented  as  saying  that  Sir  J.Morris, 
the  tenant  for  life,  had  no  more  right  to 
pull  down  the  mansion-house  than  the 
house  of  any  other  person;  but  as  that 
question  was  not  then  actually  before  him 
for  decision,  the  observation  could  only 
be  regarded  as  a  dictum,  and  it  would  be 
going  too  far  to  treat  it  as  res  judicata. 
No  doubt  that  expression  had  given  some 
pretext  for  the  present  suit,  and  there  had 
besides  been  some  misapprehension  as  to 


the  effect  of  the  decision  of  The  Duke  of 
Leeds  v.  Lord  Amherst,  The  proper 
order  to  make  would,  therefore,  be  simply 
to  dismiss  the  bill,  and  to  say  nothing 
about  costs  unless  costs  were  pressed  for. 

Dec.  16. — From  the  above  decision  the 
plaintiffs  appealed,  so  far  as  it  dismissed 
the  bill  with  respect  to  compensation,  to 
which  the  plaintiffs  alleged  themselves  to  be 
entitled  as  against  the  estate  of  the  former 
tenant  for  life,  who  had  pulled  down  the 
old  mansion-house  and  erected  the  new 
one. 

The  same  counsel  appeared  as  upon  the 
original  hearing.  In  addition  to  the  cases 
then  cited,  Wellesley  v.  IVellesle^  (2)  was 
referred  to. 

Lord  Justice  Knight  Bruce. -^This 
is  not  a  question  of  injunction,  for  the  act 
of  which  complaint  is  made  was  done  more 
than  thirty  years  ago.  It  is  a  mere  ques* 
tion  of  equitable  damage,  and  in  consider- 
ing that,  we  must  look  at  the  peculiar 
circumstances  of  the  case.  That  it  was  a 
reasonable,  a  judicious  and  a  beneficial 
thing  to  pull  down  the  house  at  Clasemont, 
and  to  use  the  materials,  so  far  as  they 
could  be  used,  for  building  at  Sketley,  ia 
perfectly  clear ;  but  I  agree  with  Mr. 
Malins  that  an  act  may  be  reasonable, 
may  be  judicious,  may  be  beneficial  to  all 
persons  interested  in  a  settled  property, 
and  yet  it  may  be  an  act  prohibited  to  a 
tenant  for  life,  if  a  person  interested  in  the 
remainder  chooses  to  interfere.  I  do  not 
put  the  case,  therefore,  merely  on  the  rea- 
sonableness, on  the  judiciousness  and  on 
the  beneficial  nature  of  what  was  done; 
but  those  considerations  are  ingredients  in 
the  case.  The  property  has  been  benefited 
by  what  has  been  done,  and  the  plaintiflh 
and  others  interested  in  the  remainder  are 
receiving  the  benefit  of  it.  Still,  if  it  had 
been  shewn,  or  were  in  any  degree  probable, 
that  any  part  of  the  materials  of  the  old 
house  had  been  sold,  it  is  very  possible, 
notwithstanding  the  much  larger  expendi- 
ture upon  the  construction  of  the  new 
mansion-house,  that  the  estate  of  the  second 
baronet  would  be  held  liable  to  account. 


(2)  6  Sim.  497 ;    8.  c.  9   Law  J.    Rep.   (k.s.) 
Chaiic.  21;  10  Sim.  266. 
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Here,  however,  there  is  no  evidence  that 
toy  part  of  the  materials  was  sold ;   the 
prohahility  is  that  no  part  was  sold.  There 
is  this  evidence:    that  the   bulk   of  the 
materials — probably  all  that  was  of  any 
Tilae— was  applied  in  building  the  present 
niDsion-house ;  actually  and  substantially 
applied  in  building  the  mansion-house  in  a 
proper  position  on  the  estate,  and  adapted 
in  its  condition  and  circumstances  to  the 
purpose.       In  my   opinion,    therefore,    it 
would  be  unjust,  and  would  be  straining  a 
role  far  beyond  its  reason,  to  make  the 
tenant  for  life  account  for  the  materials 
belonging  to  a  mansion  upon  the  estate 
wisely  pulled   down,  when  the  materials 
Lad  been  so  applied.     I  am  of  opinion, 
therefore,  that  in  the  peculiar  circumstances 
of  the  present  case  there  is  no  equitable 
waste,    and    the    bill    ought    to    remain 
dismissed,  so  far  as  it  relates  to  the  mate- 
rials of  the  Clasemont  house ;  with  regard 
to  the  other  matter,  that  is  understood. 
LoBD  Justice  Turner.— I  do  not  rest 
.  my  opinion  in  this  case  upon   the  estate 
baving  been  improved  by  the  building  of 
the  new  mansion-house  and  the   pulling 
dovn  of  the  old  one.     I  am  not  at  all 
satisfied  that  the  question  of  improvement 
is  one  that  the  Court  ought  to  proceed  upon. 
I  apprehend  that  the  principle  that  the 
Court  does  proceed  upon  is  this  :  that  the 
tenant  for  life  of  an  estate  is  liable  for 
profit  that  has  been  received  by  him  from 
aa  improper  user  of  his  powers  in  commit- 
ting equitable  waste;  and  if,  therefore,  the 
naterial  of  this  house  had  been  sold,  and 
the  money  derived  from  the  sale  had  come 
into  the  pocket  of  the  deceased  tenant  for 
lifef  in  my  opinion  this  would  have  been  a 
case  for  an  account.     But  all  that  can  be 
■aid  in  the  present  case  as  to  any  benefit 
tlkat  has   been  derived   by   the   deceased 
^CBant  for  life  is  this,  that  he  enjoyed  the 
materials  during  his  life  in  a  different  state 
^D  that  in  which  they  originally  existed 
vpon  the  estate.       They  remained  upon 
^  estate,  but  they  remained  as  materials 
attached  to  a  new  house,  and  not  to  the 
^nal  house   to    which  they  had  been 
^erly  attached ;  and  I  do  not  find  any 
^ence  in  the  case  that  there  has  been 
^J  sale  of  the   materials,  or  any   other 
P^fit  derived  by  the  tenant  for  life,  than 
°yao  enjoyment  of  the  materials  in  an 


altered  state.  I  think  there  is  another  sub- 
ject for  consideration,  when  you  come  to 
calculate  any  profit  derived  from  the  en- 
joyment of  the  materials  in  an  account  of 
profit  against  the  tenant  for  life.  I  think 
it  is  applicable  to  a  case  where  the  tenant 
for  life  has  actually  received  monies  arising 
from  the  sale  of  the  materials,  but  not  by 
the  mere  user  of  the  materials  in  another 
and  a  different  shape.  My  opinion,  there- 
fore, is,  that  this  part  of  the  bill  has  been 
properly  dismissed. 


KiNDERSLEY 

Jan 


LEY,  V.C.7 

.  11.        3 


OLDALE  r.  WHITE- 
HEAD. 


Costs,  Security  for — Misdescription  of 
Residence. 

A  plaintiff  described  himself  of  a  par* 
ticular  place,  and  stated  that  his  wife  and 
family  resided  at  this  address ;  that  he  was 
a  commission  agent,  and  travelled  abottt  the 
country,  but  had  been  at  his  residence  within 
the  last  few  months.  Upon  an  affidavit  that 
he  could  not  be  found  at  his  address,  and 
that  his  place  of  abode  could  not  be  dis' 
covered,  he  was  ordered  to  give  security  for 
costs. 

This  was  a  motion,  on  behalf  of  the 
defendant,  that  the  plaintiff  might  be  or- 
dered to  give  security  for  costs,  on  the 
ground  that  he  could  not  be  found  at 
the  address  given  as  his  place  of  resi- 
dence. The  plaintiff  had  brouf^ht  an 
action  of  ejectment  against  the  defendant, 
in  which  he  had  failed,  and  a  writ  of 
ca.  sa.  was  issued  for  the  costs,  but  the 
sheriff  was  unable  to  find  the  plaintiff,  who 
was  alleged  to  be  keeping  out  of  the  way 
to  avoid  service  of  the  writ.  The  plaintiff 
then  instituted  this  suit,  which  was  in  the 
nature  of  a  bill  for  an  equitable  ejectment, 
and  the  plaintiff  was  described  as  of  No. 
26,  Egerton  Street,  Sheffield,  silversmith. 
The  defendant,  in  his  affidavit,  stated  that 
he  had  been  endeavouring  to  find  the 
plaintiff  for  the  last  eight  months ;  that  he 
had  applied  at  his  address  in  Sheffield, 
and  was  told  that  his  wife  resided  there, 
but  that  he  was  absent,  and  his  address 
was  not  known.  The  plaintiff  had  filed 
an  affidavit,  in  which  he  stated  that  he 
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rented  and  occupied  apartments  at  No.  26, 
Egerton  Street,  and  his  wife  and  family 
resided  there  ;  that  he  had  himself  been  at 
this  residence  within  the  last  few  months, 
but  that  he  travelled  about  the  conntry  as 
a  commission  agent. 

Mr.  Rasch,  in  support  of  the  motion, 
contended  that  the  plaintiff  was  not  rightly 
described,  and  that  as  he  could  not  be  met 
with  at  the  address  he  thought  fit  to  give, 
he  must  be  ordered  to  find  security  for 
costs.     He  cited — 

Bailey  v.  Gundry^  1  Keen,  53  ;  s.  c. 

5  Law  J.  Rep.  (n.b.)  Chanc.  199. 
Manhy  v.  Bemcke^  24  Law  J.  Rep. 

(n.s.)  Chanc.  664. 
Ainalie  v.    Sims^  17  Beav.  57 ;  s.  c. 
22  Law  J.  Rep.  (n.s.)  Chanc.  834. 
Bu$k  V.  Beetham,  2  Beav.  537 ;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  54. 

Mr.  Ward  appeared  for  the  plaintiff, 
and  submitted  that  there  was  no  misde- 
scription of  residence,  and  that  if  due  dili- 
gence had  been  used  the  plaintiff  might 
have  been  found.  Being  a  commission 
agent,  he  was  necessarily  away  from  home 
very  frequently,  but  his  place  of  residence 
when  at  home  was  rightly  described. 

KiNDERSLEY,  V.C. — It  is  a  sound  prin- 
ciple, and  not  a  technicality,  that  a  plain- 
tiff, although  he  may  not  actually  have 
absconded  or  misdescribed  himself,  ought 
to  be  forthcoming,  and  if  the  defendant 
has  no  means  of  getting  at  him,  he  must 
be  ordered  to  give  security  for  costs.  The 
plaintiff,'  in  this  case,  instituted  proceed- 
ings in  another  court,  and  upon  judgment 
being  given  against  him,  a  writ  was  issued 
for  payment  of  the  costs.  The  sheriff  had 
been  unable  to  find  him,  and  it  is  alleged 
that  he  is  keeping  out  of  the  way  to  avoid 
service  of  the  writ.  When  his  wife  was 
applied  to,  she  seems  to  have  refused  to 
divulge  his  whereabouts.  The  plaintiff,  in 
his  affidavit,  does  not  venture  to  state  that 
he  has  himself  resided  at  his  place  of  ad- 
dress even  for  a  single  day  since  the  insti- 
tution of  the  suit ;  he  only  states  that  he 
rents  and  occupies  apartments  at  No.  26, 
Egerton  Street,  and  that  his  wife  and 
family  reside  there.  This  is,  in  fact,  a  ne- 
gative pregnant,  and  an  admission  that  he 


does  not  reside  there  himself.  Under  these 
circumstances  my  opinion  is,  that  the 
plaintiff  must  give  security  for  costs. 


KiNDERSLEY 

Jan 


LEY,  V.C. 7      In 
.  21.         S 


re  RAINSDON'S 
TRUST. 


Baron  and  Feme^^Matrimonial  Causes 
Act  —  Protection  Order  —  Payment  of 
Legacy. 

A  married  woman  entitled  to  a  legacy  in 
reversion  was  deserted  by  her  husband  in 
the  year  1845.  The  legacy  fell  into  posses- 
sion and  was  paid  into  court  under  the  TVuj- 
tees*  Relief  Act.  The  married  woman  then 
obtained  a  protection  order  under  the  Divorce 
and  Matrimonial  Causes  Act^  and  upon  her 
petition  the  Court  ordered  the  money  to  be 
paid  out  to  her. 

This  was  a  petition  that  a  sum  of  142/. 
12«.  \0d.,  which  had  been  paid  into  court 
under  the  Trustees*  Relief  Act,  might  be  paid 
to  the  petitioner,  Mary  Crew,  under  the  fol- 
lowing circumstances.  It  appeared  that  in 
the  year  1845  the  petitioner,  who  was  then 
the  wife  of  Vincent  Crew,  was  deserted  by 
her  husband.  At  this  time  she  was  entitled 
to  a  pecuniary  legacy  under  the  will  of 
her  uncle,  payable  on  the  death  of  a  tenant 
for  life.  Vincent  Crew  not  having  been 
heard  of  for  a  period  of  seven  years,  the 
petitioner  married  John  Bent.  The  legacy 
fell  into  possession,  and  the  trustees  paid 
the  money  into  court  under  the  Trustees' 
Relief  Act,  and  a  petition  was  presented 
in  the  names  of  John  Bent  and  Mary 
Bent  that  the  amount  might  be  paid  to 
them.  The  Court,  upon  that  petition, 
being  of  opinion  that  the  presumption  as 
to  the  death  of  Vincent  Crew  was  not 
established,  refused  to  make  an  order  for 
the  payment  of  the  money  to  the  petitioners, 
but  ordered  that  the  dividends  should  be 
paid  to  Mary  Crew.  That  order  was  never 
drawn  up,  in  consequence  of  the  expense 
attending  so  small  a  sum.  John  Bent 
afterwards  died,  and  Mary  Crew  obtained 
a  protection  order  from  a  magistrate,  under 
the  21st  section  of  the  statute  20  &  21 
Vict.  c.  85.  and  the  8th  section  of  21  &  22 
Vict.  c.  108,  and  now  presented  this  petition 
in  her  name  of  Mary  Crew,  and  without  a 
next  friend. 
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Mr,  James  Hopwaod^  in  support  of  tbe 
petition,  submitted  that  the  protection  order 
under  the  Divorce  and  Matrimonial  Causes 
Acts  applied  as  well  to  property  to  which 
a  married  woman  was  entitled  in  remain- 
der as  to  the  property  in  possession  at  the 
time  of  the  desertion.  Bathe  v.  the  Bank 
9f  England  (1)  and  In  re  Kingiley  (2)  were 
dted. 

Mr,  Hetherington  appeared  for  the  trus- 
tees. 

KiKDEBSLBY,  Y.C. — I  think  that  under 
all  the  circumstances,  and  considering  the 
time  which  has  now  elapsed  since  any 
tidings  of  Vincent  Crew  have  been  obtained, 
I  may  make  the  order  prayed  under  the 
two  sections  of  the  acts  referred  to. 


Wood,  V.C. 
i/ec«  o,  9. 

LOIM  JuSTtCSS. 

Jan.  26,  27,  29 ; 
Feb.  19. 


'Ex  parte  the  prince 

OF  WALES  LIFE  AND 
EDUCATIONAL  ASSUR- 
ANCE COMPANY,  tit  re 
THE  ATHENAUM  AS- 
SURANCE SOCIETY. 


Jmnt-Stock  Company  —  Winding-up  — 
LkhHag — Comiraet^^Policy  of  Aaurance 
^Fro9iio. 

The  P,  of  W,  Company  effected  a  cross^ 
hmranee  with  the  A,  Society  on  the  life 
0/  /,  and  the  latter  society  was  ordered  to 
W  mound  up.  The  life  dropped,  and  the 
P'  of  W,  Company  having  paid  the  amount 
tumred  claimed  to  prove  the  amount  as  a  debt 
sfsinit  the  A,  Society^  and  moved  that  the 
^feial  manager  might  be  directed  to  make  a 
caU  spoil  the  eontributories  for  payment  of 
tte  same.  The  policy  of  the  A.  Society 
fffUaued  a  proviso  that  the  capital  and 
^Aer  property  of  the  company  remaining  at 
tie  time  of  any  demand  unapplied  and  tit- 
fffiieable  to  any  prior  claim  or  demand 
^^»idi  alone  be  liable  to  answer  and  make 
9^  the  claims  and  demands  against  the 
^?Vy  6y  virtue  of  the  policy ^  and  that  no 
^9clor  or  shareholder  should  be  in  anywise 
^isiduaUy  or  personally  liable  or  subject 

(1)  4  KiY  &  J.  584;  •.  c.  27  Law  J.  Rep.  (n.s.) 

(2)  4  Jar.  N.S.  1010;  8.  c.  mie,  80. 


to  any  claim  or  demand  beyond  the  amount 
unpaid  of  his  shares  in  the  capital  stock  of 
the  company.  One  of  the  Vice  Chancellors 
refused  the  motion,  and  the  P.  of  W,  Company 
appealed: — Held,  affirming  the  decision, 
that  the  liability  of  the  shareholders  was 
expressly  limited  by  the  contract  in  the  policy, 
to  which  the  P,  of  W,  Company  were  par^ 
ties,  to  the  amount  unpaid  on  their  shares, 
and  that  no  call  could  be  made  for  satisfy^ 
ing  a  claim  on  the  policy  on  a  shareholder 
who  had  already  paid  up  the  full  nominal 
value  of  his  shares,  or  upon  any  other  share^ 
holder  to  an  amount  exceeding  the  sum  due 
from  him  upon  the  shares  held  by  him. 

This  was  an  application,  on  the  part  of 
the  Prince  of  Wales  Assurance  Company, 
in  the  matter  of  the  Athenaeum  Assurance 
Company,  now  in  course  of  winding  up, 
that  the  Prince  of  Wales  Company  might 
be  permitted  to  prove  a  debt  of  1 1 ,695/.  5s., 
for  which  judgment  had  been  entered  up 
in  the  Court  of  Queen's  Bench  against  the 
Athenaeum  Company,  and  that  the  official 
manager  might  be  directed  to  make  a  call 
upon  tbe  several  persons  settled  on  the 
list  of  eontributories  for  payment  thereof, 
or  that  he  might  be  directed  to  include 
the  Prince  of  Wales  Company  as  one  of 
the  creditors  of  the  company  entitled  to 
share  in  any  dividend  which  might  be 
declared. 

The  facts  will  be  found  stated  in  the 
report  of  Durham's  case  (1),  in  which  His 
Honour  refused  an  application  for  liberty 
to  issue  execution  against  a  shareholder. 
The  important  clause,  viz.  the  28th,  of  the 
deed  of  settlement  of  the  Prince  of  Wales 
Company,  and  the  policy  of  assurance, 
with  its  proviso,  and  also  the  4th  clause 
of  the  deed  of  settlement,  are  fully  set  out 
in  the  judgment  of  Lord  Justice  Knight 
Bruce  in  the  appeal  from  this  case,  the 
28th  clause  and  the  proviso  in  the  policy 
being  also  stated  in  27  Law  J,  Rep,  (n.s.) 
Chanc.  798. 

The  Solicitor  General,  Mr,  Daniel  and 
Mr,  Graham  Hastings,  in  support  of  the 
application. — It  is  conclusively  established 
by  the  verdict  in  the  action  that  at  the 
time  of  Mr.  JoddrelPs  death  there  were 

(1)  27  Law  J.  Rep.  (n.s.)  Chanc  798. 
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assets  sufBcient  to  pay  this  claim,  and  the 
contract  was  that  if  there  were  assets  it 
should  be  paid  ;  therefore,  the  proviso  in 
the  policy  is  inapplicable. 

Mr.  Roll  and  Mr.  fV.  D.  Lewis,  for  the 
official  manager  of  the  Athenaeum  Com- 
pany.— This  is  like  the  case  of  a  mortgage, 
and  the  applicants  have  nothing  more  than 
a  right  to  payment  out  of  particular  assets. 
If  the  assets  have  been  misapplied  there  is 
an  equity  against  those  persons  who  have 
misapplied  them,  but  there  is  no  other 
right.  The  question  is  concluded  by  the 
decision  in  Durham's  ease,  and  the  present 
application  is  an  attempt  to  review  the 
decision  in  that  case. 

The  cases  cited  were  : — 

HallettY.  Dowdall,  18  Q.B.  Rep.  (n.s.) 
2  ;  B.C.  21  Law  J.  Rep.  (n.s.)  Q.B. 
98. 

Halkei  v.  the  Merchant  Traders*  Asso- 
ciation, 13  Ibid,  (n.s.)  960  ;  s.  c.  19 
Law  J.  Rep.  (n.s.)  Q,.B.  59. 

Evans  v.  Coventry,  25  Law  J.  Rep. 
(n.s.)  Chanc.  489. 

Law  V.  the  London  Indisputable  Life 
Policy  Company,  1  Kay  &  J.  223 ; 
8.c.24LawJ.  Rep.(N.8.)Chanc.  196; 
10  Hare,  App.  xx. 

Robson  V.  M*Creiyht,  27  Law  J.  Rep, 
(n.s.)  Chanc.  471.   • 

• 

The  Solicitor  General  replied. 

Wood,  V.C. — This,  in  truth,  is  in  some 
sense  the  argument  used  in  Durham's  case, 
and  if  the  point  now  urged  is  successful, 
the  decision  in  that  case  was  wrong,  and 
undoubtedly  a  scire  facias  ought  to  have 
issued,  and  the  claimant  ought  to  have 
been  allowed  to  proceed.  It  is  said  that, 
although  under  a  contract  to  pay  out  of 
the  goods  of  the  company,  and  only  out 
of  those  goods,  when  you  recover  judg- 
ment in  an  action  in  which  vou  have  either 
not  made  any  particular  averment  with 
reference  to  the  goods  of  the  company,  or 
have  averred, — for  it  does  not  very  dis- 
tinctly appear  what  the  pleadings  were  in 
Halket  v.  the  Merchant  Traders'  Associa-^ 
<toft,'-that  the  assets  were  insufficient,  you 
are  not  allowed  to  proceed  against  any  indi- 
vidual shareholder,  for  the  reason  assigned 
in  that  judgment,  viz.,  that  there  is  a  clause 


in  the  contract  itself  by  which  you  are  pre- 
vented from  proceeding  against  individual 
shareholders,  and  no  special  case  has  been 
made  beyond  the  actual  contract  for  pay- 
ment out  of  the  goods  of  the  company, 
no  case  made  or  proved  of  there  being 
sufficient  assets  for  the  purpose.  Yet,  it 
is  said,  it  has  been  established  and  proved 
in  this  case  by  the  verdict  of  the  jury  that 
at  the  time  this  demand  was  made,  and 
down  to  the  time  of  bringing  the  action 
(for  that  is  the  form  of  the  pleading),  there 
were  assets  of  the  company.  That  has 
now  been  established,  and  we  must  look 
to  see  what  eflPect  the  establishing  of  that 
fact  has  upon  the  contract  entered  into 
on  behalf  of  the  company.  It  is  said  that 
the  company  have  contracted  in  the  first 
place  that  payment  shall  be  made ;  they 
have  then  contracted  that  it  shall  be  made 
out  of  the  assets  of  the  company  alone,  it 
is  true,  but  that  it  shall  be  made  out  of 
the  assets  of  the  company,  and  it  is  proved 
that  there  are  such  assets.  Therefore,  you 
have  a  distinct  contract  on  the  part  of  the 
company  that  they  will  pay  out  of  a  given 
fund  ;  you  find  they  have  that  fund ;  hav- 
ing that  fund  they  ought  to  have  observed 
their  contract;  not  having  observed  it, 
judgment  has  gone  against  them,  and  con- 
sequently every  individual  member  of  the 
company  is  now  liable  upon  that  judgment. 
That  is  an  ingenious  way  of  putting  the 
case.  The  real  difference  between  it  and 
the  case  which  I  put  in  the  argument,  of 
a  contract  in  an  ordinary  partnership  to 
pay  out  of  a  given  fund,  on  which  you 
obtain  judgment  against  the  partnership, 
and  on  which,  I  apprehend,  the  partners 
would  be  liable,  is  this — This  is  a  case  of 
contract  by  the  company  in  which  you 
recover  against  the  company,  and  there  is 
no  right  of  proceeding  against  individual 
members,  except  such  right  as  may  be 
given  by  the  act  of  parliament  7  &  8  Vict, 
c.  110.  (2).  The  effect  of  that  act,  as 
stated  by  Lord  Den  man,  is  not  to  do  away 
with  the  effect  of  any  special  contract 
entered  into  with  companies,  but  only  to 
enable  parties  who  had  recovered  on  a 
general  contract  with  the  company,  not 
restricted  in  its  terms  as  to  the  remedy 
upon  it,  to  enforce  a  judgment  against  the 

(2)  Section  68. 


TokUVIIL]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


387 


eompany  by  execution  against  the  indin- 
doal  members  of  it»  after  due  diligence  used 
to  obtain  satisfiMstion  from  the  funds  of 
die  eompany.     That   single  observation 
does  away  with  a  very  large  portion  of  the 
Solicitor  General's  argument,  which  was 
tliis :  Having  got  judgment,  I  throw  the 
eoDtnct    aside;    I    have    got   judgment 
againat  the  company  ;    I  do  not  want  to 
kok  at  the  contract,  we  have  got  beyond 
tiiat;   we  have  established  our  right  by 
jadgment,  and  we  do  not  take  the  contract 
iito  consideration.  Now,  as  far  as  that  por- 
tion of  the  argument  is  concerned,  the  case 
if  Hmikei  v.  the  Merchant  Traders*  Asio^ 
dslisa  is  a  positive  answer.     There  was  a 
jldgment  obtained  against  the  company, 
lad   the    nobleman  who  was  proceeded 
against  was  a  shareholder  of  the  company, 
yotthe  eontest  did  not  succeed,  and  a  scire 
ybcMs  was  not  allowed,  because  the  Court 
liN^ed  at  the  contract  solely.     Therefore, 
I  am  bound  to  look  at  the  contract.    I  find 
ttat  contract  to  be,  not  merely  that  the 
capital  atock  of  the  company  of  100,000/. 
•ad  other  stock  and  effects  of  the  company 
Mmainiag  at  the  time  of  any  claim  or  de- 
laiand  being  made,  and  not  subject  to  prior 
glakwa,  shall  be  applicable  to  this  payment, 
Isat  it  is  to  be  alone  applicable.     And  then 
Jbllows  this  proviso:  "  That  no  director  or 
shareholder  of  the  society,  his  heirs,  execu- 
ters  or  adminutrators,  shall,  by  reason  of 
this  policy,  be  in  any  way  individually  or 
isersonally  liable  or  subject  to  any  such 
minima    or  demands,    or  be  in    anywise 
^larged    by  reason    thereof  beyond    the 
amount  unpaid  on  his  shares  in  the  capital 
Sloek,  nor  longer  than  he  shall  remain  a 
shareholder."     Therefore,  that  gets  rid  of 
saother  large  portion,  indeed  the  remain- 
lag  portion  of  the  Solicitor  Oeneral's  argu- 
v&ent,  which  was  this:*— You,  the  company, 
laave  contracted  that  if  you  have  assets 
yon  will  pay ;   and  I  having  established 
sgainst  you  the  fact  that  you  have  assets, 
you  have  become  liable,  and  therefore  I 
Haay  sue  individual    shareholders.      But 
Uiat  omits  to  consider  this  clause,  which 
^las  said  that,  under  this  policy  or  con- 
tnet,  whatever  it  be,  no  individual  share- 
holder shall    be  affected.     That,   really, 
^  the  whole    case.     It   is /exactly    the 
cue  of  Halkel  v.  the  Merchant  Traders' 
^Widatum.  In  Durham's  ease  you  wished 
I  Rsw  Siaus,  XXYIII.— Cbjjvo. 


to  proceed  by  scire  facias  against  an  indi* 
vidual  shareholder.  Lord  Denman  said, 
you  must  look  at  the  contract,  and  you 
find  that  individual  members  have  taken 
themselves  out  of  the  contract  for  every 
purpose.  It  does  not  signify  to  them 
whether  the  company  contracted  one  thing 
or  another.  The  company  may  do  what 
it  pleases.  You,  the  assured,  have  taken 
a  contract  by  which  you  can  have  recourse 
to  the  company  alone.  You  will  have 
any  right  which  may  ensue  from  your  be- 
ing able  to  sue  the  company  corporately. 
You  will  have  recourse  to  all  their  pro- 
perty, but  you  shall  not  under  this  policy 
have  any  recourse  to  individual  share- 
holders. If  I  look  at  the  policy  to  see  whe- 
ther they  have  made  themselves  liable  under 
it,  I  find  that  they  have  put  themselves  out 
of  any  such  liability.  Therefore,  it  is  really 
brought  back  to  that  simple  case  which  I 
decided  on  a  former  occasion.  There  were 
other  authorities  then  mentioned,  which, 
notwithstanding  this  additional  view,  pre- 
senting and  embracing  also  that  view  of 
the  case,  compel  me  to  say  that  there  is 
no  liability  whatever  on  the  part  of  any 
individual  shareholders  upon  scire  facias. 
The  only  contract  here  is  that  the  in- 
dividual will  be  liable  to  the  extent  of 
his  shares,  the  full  calls  on  his  shares, 
but  beyond  that  he  is  not  liable  to  any- 
body. It  is  said  that  the  consequences 
will  be  grievous,  but  it  does  not  seem  to 
me  that  that  is  really  so.  If  it  were  so, 
the  answer,  of  course,  is,  You  took  the 
contract  with  your  eyes  open,  and  you 
must  take  the  consequences.  Again,  if  I 
was  right  in  my  decision  in  the  case  of 
Law  V.  the  London  Indisputable  Life  Policy 
Company,  a  decision  to  which  the  Master 
of  the  RoUs  has  also  come  (3),  that  you 
have  a  right  against  these  particular  assets, 
it  follows,  of  course,  whenever  you  suspect 
any  malfeasance  is  likely  to  take  place, 
you  may  file  your  bill  and  obtain  a  receiver. 
Of  course,  if  your  rights  are  disputed  you 
will  have  some  difficulty.  All  will  depend 
upon  the  circumstances.  If  you  shew 
reasonable  ground  for  expecting  that  the 
property  will  be  destroyed  in  the  interval, 
and  that  your  case,  though  disputed,  is 
one  in  which  there  is  a  serious  question  to 

(8)  Robson  v.  M'Creight. 
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try,  the  Court  will  or  will  not  grant  a 
receiver  according  to  the  exigencies  of  the 
case.  That  is  your  remedy  in  cases  of 
malfeasance,  such  as  those  suggested  by 
the  Solicitor  General,  the  possibility  of 
the  property  being  misapplied  during  the 
interval.  The  only  point  that  occurred 
to  me  was,  whether  any  person  who  had 
received  a  dividend  with  a  knowledge  of 
the  contract  would  not  be  obliged  to  re- 
fund. That  does  not  seem  to  arise  here, 
because  I  am  told  none  were  paid.  Bat 
it  appears  to  me  that  persons  having  a 
knowledge  of  the  policy  would  not  be  able 
to  draw  money  out  of  the  funds  to  preju- 
dice  the  creditors.  However,  all  that  it  is 
necessary  now  to  do  is  to  decline  making 
any  call  upon  any  persons  in  respect  of  their 
debt  beyond  the  extent  of  unpaid  calls. 
Then  comes  the  question  of  marshalling. 
As  to  that  part  of  the  case,  it  is  not  a 
question  whether  the  claimant  puts  himself 
in  possession  or  not,  but  it  is  this  question: 
he  has  got  a  charge,  and  whatever  assets 
can  be  got  which  he  can  avail  himself  of 
for  payment  of  his  security  ought  to  be  as 
between  him  and  other  creditors,  who  have 
another  fund  which  they  can  have  recourse 
to,  first  applied  in  payment  of  his  debt,— -or 
rather  the  converse  way  of  putting  it  is 
the  right  one, — that  other  creditors  ought 
to  be  first  paid  their  debts  out  of  funds, 
which  this  gentleman  cannot  apply  to,  and 
then  they  will  come  in  pari  passu  with  him 
in  regard  to  any  other  amount.  That  will 
be  a  matter  of  account  in  chambers. 

The  Prince  of  Wales  Company  appealed 
from  this  decision,  so  far  as  it  directed  that 
**  no  call  shall  be  made  in  respect  of  the 
sum  claimed  by  them  upon  any  of  the 
contributories  of  the  Athenaeum  Society 
who  have  paid  up  the  full  amount  of  their 
shares  in  the  capital  stock  of  the  said 
society,  nor  upon  any  of  the  said  contri- 
butories beyond  the  amount  unpaid  of  their 
shares."  During  the  argument  it  was 
agreed,  by  the  counsel  on  both  sides,  that 
the  appeal  should  be  considered  as  having 
been  presented  against  the  whole  order  of 
the  Vice  Chancellor. 

The  SolicUar  General,  for  the  appellants. 
»-The  argument  for  the  appellants  is,  that 
if  the  AUienasum  Society  had  not  been 


in  course  of  winding  up,  the  Prinee  of 
Wales  Company  could  have  had  execution 
againstany  proprietorfor  the  whole  amount; 
and  the  question  for  decision  on  this  ap- 
peal is,  what  is  the  true  construction  of 
the  proviso  in  the  policy  coupled  with  the 
witnessing  part  of  that  instrument?  The 
true  construction  of  the  policy,  the  appel- 
lants contend,  is,  first,  that  there  is  an  un« 
dertaking  by  the  company  to  pay  if  the 
fiinds  shall  be  sufficient ;  and,  secondly,  if 
that  is  not  the  construction,  then  the  ap- 
pellants contend,  that  the  proviso  is  re- 
pugnant and  void.  But  this  is  only  raised 
if  the  first  should  fail.  Thirdly,  there  ie 
a  representation  that  the  capital  stock  ie 
100,000/.  ;  and,  fourthly,  inasmuch  as 
both  parts  of  the  policy  refer  to  the  deed 
of  settlement,  the  appellants  have  a  right 
to  incorporate  the  28th  section  of  that 
deed,  by  which,  after  requiring  all  contracts 
to  be  executed  in  a  particular  manner,  it 
directs  that  a  reference  shall  be  made  to 
that  deed,  and  a  proviso  limiting  the  scope 
and  effect  of  the  contract,  so  that  the  saoie 
shall  "  take  effect  and  be  satisfied  only  out 
of  such  funds  and  property  of  the  socie^ 
as  under  the  provisions  after  contained 
shall  at  the  time  at  which  the  liabflity 
shall  accrue,  be  at  the  disposal  of  ths 
directors  in  that  behalf,*'  and  negativing  an 
unconditional  liability.  Then  followed  a 
proviso,  that  nothing  therein  or  in  such 
contract  contained  should  limit  the  lia- 
bility of  any  shareholder  as  to  the  perform- 
ance of  such  contract,  or  prejudice  the 
rights  of  any  person  or  persons  against 
any  such  shareholder,  under  or  by  virtue 
of  the  aforesaid  statute :  the  aforesaid 
statute  being  the  act  7  &  8  Vict.  e.  110» 
the  title  to  which  is  set  forth  in  the  recitals 
of  the  deed  of  settlement.  On  the  first 
point,  the  cases  of  Andrews  t.  Ellison  (4) 
and  Dawson  v.  Wrench  (5)  are  conclusive, 
for  they  establish  this,  that  a  contract  is 
contained  in  the  policy  that  the  funds 
shall  be  sufficient,  that  if  sufficient, 
each  shareholder  is  liable,  but  that  if 
insufficient,  no  shareholder  shall  be  liaUe 
beyond  the  amount  unpaid  on  his  sharss. 
The  decision  in  Andrews  v.  EUisom 


(4)  6  J.  B.  Moore,  199. 

(6)  3Exch.Rep.859;  s.c.  I8Law  J.  Rep.(HA) 
Exch.  229. 
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tbe  CMe  of  a  fire  policy,  by  which 
it  was  agreed  that  the  money  assured 
ihould  he  paid  oat  of  the  funds  of  the 
eompany ;  and  it  was  stipulated  that  neither 
the  directors  who  signed  the  policy,  nor 
the  plaintiff,  nor  the  holder  of  the  policy, 
should  as  members  be  liable,  except  under 
the  articles  establishing  the  society.  There 
vss  an  avennent  that  the  funds  were  not 
•nffieient,  and  a  Terdict  on  that  issue  for 
the  plaintiff.  The  Court  refused  to  arrest 
the  judgment.  And  in  Dawson  v.  Wrench 
it  was  sdpalated,  in  the  deed  of  a  coro- 
psny,  that  the  capital  stock,  &c.  alone 
iboald  be  liable,  and  that  no  proprietor 
ihould  be  subject  or  liable  beyond  the 
unount  of  his  shares.  Then  there  was  an 
iferment  that  the  lunds  were  insufficient; 
hut  it  was  held,  that  the  defendants  were 
psnnanently  liable. 

[Loao  JosTicB  Knight  Bruce.— The 
jadgment  obtained  in  this  case  seems  to 
mooth  the  difficulties,  if  not  to  entirely 
temoTe  them.  On  what  ground  does  this 
diffiff  firom  an  ordinary  judgment,  for  sta- 
timiery  or  other  goods  sold  and  delivered  ?] 

Seooodly.  the  appellants  say  that  the 
pioviso  is  repugnant  and  void,  and  for 
that  proposition  they  rely  upon  Fumival  v. 
C99mb€s  (6),  which  was  the  case  of  a  cove- 
BSBt  entered  into  by  A,  B.  and  C,  church- 
wardens, to  pay  a  certain  sum  by  instal- 
jnents,  with  a  proviso,  that  nothing  in  the 
initrament  of  covenant  should  be  construed 
to  make  it  a  personal  covenant,  or  should 
n  any  way  personally  affect  them  in  their 
goods,  and  ihe  Court  held  the  proviso  to 
be  repugnant,  from  which  it  is  plain  that 
>Beh  a  proviso    cannot    be  maintained. 
Theie  u  also,   thirdly,   a  representation 
tbtthe  capital  stock  of  100,000/.  shall  be 
^nd,  possibly  not  that  it  was  actually 
pud  up,  but  that  it  would  be  forthcoming. 
"Hiat  the    appellants   are    correct    when, 
^Muthly,  they   say  they  have  a  right  to 
incorporate  the  deed  of  settlement  with  the 
policy,  is  made  sufficiently  plain  by  referring 
to  the  25th  section  of  the  Joint-Stock  Act 
<rflM4,  (7  &  8  Vict.  c.  110),  which,  in 
effect,  enacts,  that  the  parties  conducting 
^€  business  are  to  ascertain  that  there  are 
'undf,  and  if  there  be,  then  the  contract 

«)  5  Man.  &  0. 7S6;  i.c  12  Law  J.  Rep.  (n.s.) 
^'^'Uii  6Se.N.S.522. 


IS,  that  these  funds  shall  be  forthcoming. 
Neither  of  the  cases  relied  upon  in  the 
Court  below,  against  the  appellants,  name- 
ly, Halket  V.  the  Merchant  Traders*  Ship 
Loan  and  Insurance  dissociation  (7)  and 
Hallett  V.  Dowdall  (8),  are  really  detri- 
mental to  them.  The  effect  of  the  former 
case  is,  that  if  the  just  construction  of  the 
contract  be  that  there  is  no  personal  lia- 
bility, there  can  be  no  scfVe  facias  on 
the  judgment;  and  as  to  the  latter  case, 
the  meaning  of  Mr.  Justice  Cresswell  and 
Mr.  Justice  Williams  is  favourable  to  the 
appellants. 

Mr,  Daniel^  on  the  same  side,  insisted 
on  the  first  ground  of  argument,  and  con- 
tended that  the  limited  liability  clause  would 
have  had  no  effect  unless  the  shareholders 
could  shew  that  the  funds  were  insufficient. 
He  cited  Greenwood* s  case  (9),  and  re- 
marked on  Lord  Talbot's  case{\0). 

Mr,  Graham  Hastings,  on  the  same  side, 
argued  that  the  words  in  the  policy  in  the 
present  case  were  equivalent  to  those  used 
in  Gurney  v.  Rawlins (\\\  where  the  con- 
tract was,  that  the  capital  stock  of  the 
company  should  stand  charged  and  be 
liable,  which  was,  therefore,  a  mere  charge 
and  no  contract;  and  Mr.  Baron  Parke 
said,  it  was  the  case  of  a  covenant  which 
was  a  specialty  ;  and  he  observed,  that  the 
defendants  undertook  by  the  instrument 
which  was  under  seal,  that  the  sum  as- 
sured should  be  paid  if  the  funds  were 
adequate.  This,  said  his  Lordship,  was 
equivalent  to  a  covenant  to  pay,  *'if  J.  S. 
goes  to  Rome.**  In  the  present  case,  if 
the  words  of  the  policy  did  not  amount  to 
a  covenant  to  pay,  how  could  the  action 
he  maintainable  ?  and  if  there  was  a  per- 
sonal liability,  the  proviso  is  repugnant. 
Besides  this,  the  act  of  parliament  de- 
clared that  they  (the  shareholders)  shall 
be  liable ;  and,  therefore,  assuming  that 
the  proviso  was  not  ultra  vires,  it  was 
of   no    effect    unless    clearly    expressed, 

(7)  Ubi  snpra. 

(8)  Ibid. 

(9)  S  De  Gex,  M.  &  G.  459 ;  s.  c  23  Law  J. 
Rep.  (N.s.)  Chanc.  966,  reversing  2  Sm.  &  G.  95. 

(10)  6  De  Gex  &  Sm.  386;  s.  c.  21  Law  J.  Rep. 
(M.S.)  Chanc.  846. 

(1 1)  2  Mee.  &  W.  87;  a.  e.  6  Law  J.  Rep.  (n.s.) 
£xeh.  7. 


iio 


COURTS  OF  CHANCERY: 


[Hbw  Ssine 


which  here  it  was  not*  Again,  in  Reid 
V.  Allan  (12),  which  was  a  case  of  a 
policy  in  the  nsnal  foim,  with  a  proviso 
similar  to  the  one  in  this  case,  and  an 
averment  that  the  funds  were  sufficient, 
and  that  the  defendant  was  a  shareholder, 
it  was  held  that  there  was  a  good  cause 
of  action.  That  case  shews  that  there 
may  be  a  personal  liability  notwith- 
standing a  proviso  of  this  character.  To 
proceed  then  to  the  limiting  clause  in  the 
policy,  these  companies  have  no  right  to 
exceed  those  powers  which  are  given  by 
the  act  (7  &  8  Vict.  c.  110.)  under  which 
they  are  constituted,  and  those  powers 
are  given  by  clause  66,  which  enacts,  that 
if  companies  have  not  limited  liability  by 
act  or  patent,  execution  may  be  enforced, 
not  only  against  the  property  and  effects 
of  the  company,  but  by  execution  against 
the  person,  property  and  effects  of  any 
individual  shareholder  of  the  same ;  and 
GreenvfooeTs  case  decided  that  a  proviso 
limiting  liability  has  no  effect  in  the  deed, 
even  if  notice  of  such  proviso  be  given  to 
the  creditor.  What,  then,  is  the  difference 
between  this  and  the  case  now  before 
the  Court?  Under  what  authority  were 
the  policies  of  the  Athenaeum  Society 
issued  ?  No  answer  can  be  ^ven,  but 
that  they  were  issued  under  the  Joint- 
Stock  Act  (7  &  8  Vict.  c.  110.),  and 
the  27th  and  28th  clauses  of  the  deed 
of  settlement,  which  say,  that  nothing 
shaU  prejudice  the  rights  of  the  parties 
under  that  statute,  namely,  the  Joint-Stock 
Act,  section  66,  which  gives  this  very 
power.  The  result  upon  the  whole  case 
seems  to  be  either  that  there  is  no  differ- 
ence between  the  proviso  as  contained  in 
the  deed,  with  notice,  and  as  contained  in 
the  particular  instrument  which  takes 
effect  under  the  deed,  or  that  there  being  a 
repugnance  in  the  deed,  it  must  be  constru- 
ed most  favourably  for  the  policy  holder. 

Mr.  W.  D.  Lewis  (with  Mr.  Roh),  for 
the  official  manager  of  the  Athenseum  So- 
ciety, in  support  of  the  order  of  the  Vice 
Chancellor. — The  present  appeared,  and 
indeed  was  the  same  as  an  application  for 
leave  to  issue  a  scire  facias.  The  contract 
runs  through  the  judgment — Hassell  v. 

(]2)  4Exch.Rep.826;  i.c.  19LawJ.Rep.(ir.8.) 
Exth.  89. 


the  Merchant  Traders^  Ship  Loan  and  In^ 
surance  Association  (18) ;  and  the  judgment 
strikes  out  the  first  of  the  two  provisoes  in 
the  policy,  as  against  the  corporation.  At 
to  the  liability  of  the  corporate  funds,  it 
was  worked  out  by  the  case  of  Law  y.  the 
Indisputable  Life  Assurance  Society  {\A\ 
and  Rohson  v.  M*Creight  (15) ;  and  Greem^ 
wood's  ease  proves  that  a  roan  who  hfts  paid 
up  the  full  amount  of  his  shares  may  be 
called  upon  for  more.  Halket  v.  the  Mer» 
chant  Traders*  Association  and  Ex  parte 
Durham  (16)  were  then  cited  by  the  learned 
counsel.  In  this  case  the  policy  is  the 
contract  of  the  company,  and  not  that  of 
the  individual  shareholders  {Andrews  ▼• 
Ellison  and  Dawson  v.  Wrench),  and  ee 
regards  the  individual  shareholders  the 
proviso  must  both  in  law  and  on  autho* 
rity  be  good  —  Ernest  v.  NiehoUs  (17)* 
The  question  of  what  is  '*  capital"  end 
"  capital  stock  *'  was  entered  into  in  the 
case  of  The  NorthunAerland  Bank  {IS) 
and  Evans  v.  Coventry  (19).  Referring 
then  to  the  deed  of  settlement,  it  appeen^ 
by  clause  4,  that  the  business  is  to  go  on 
without  the  whole  capital  being  paid  op ; 
and  the  affidavit  of  Mr.  Hornby,  the  mane* 
ger  of  the  Prince  of  Wales  Company,  atatet 
that  he  examined  the  deed,  and,  aeeoid* 
ing  to  the  cases  of  Ernest  v.  NiehoUi  and 
The  Athenaeum  Society,  ex  parte  the  Eayia 
Company  (20),  he  was  bound,  if  he  relied 
upon  it,  to  see  that  the  100,000/.  was  te 
capital  as  stated  in  the  deed.  The  tenn 
"  capital"  means  neither  paid-up  nor  snb- 
scribed  capital,  but  subscribable  capital 
according  to  the  terms  of  the  deed.  Then 
the  appellants  say,  they  are  entitled  to  look 
at  the  deed  of  settlement  of  the  compenj* 
and  to  incorporate  it  with  the  policy.  The 
answer  to  that  is,  that  the  deed  is  not  in* 
corporated  in  the  policy,  and  that  if  it  ii^ 

(18)  4  Exch.  Rep.  625;  8.e.  19  Law  J.  R«^ 
(n.s.)  Exch.  188. 

(14)  Ubi  suprm. 

(15)  Ubi  mpnu 

(16)  4  Kay  &  J.  617;  i.  c  27  Law  J.  R«p.  (ha) 
Chanc.  798. 

(17)  6  H.L.  Caa.  401,  419. 

(18)  27  Law  J.  Rep.  (k.s.)  Chane.  856. 

(19)  25  Law  J.  Rep.  (k.i.)  Chanc  489,  500. 

(20)  4Kay&J.  549;  s.e.  87  Law  J.  Rep.(XA) 
Chanc.  829. 
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it  does  not  bear  Uie  eonstnietioii  eontended 

Mr.  HoUf  on  the  same  ride,  argued,  that 
tlie  question  was  as  to  the  tme  construction 
of  the  polwy,  and  the  case  was  the  same 
as  that  of  an  equitable  mortgage  with  a 
pioTiao  that  the  mortgagor  shall  not  be 
fisble  personally  for  the  snm  lent :  there 
vas  no  obligation  by  the  shareholders  that 
the  snm  aaanred  should  be  forthcoming, 
tiwagfa  there  was  snch  obligation  on  the 
psrt  of  the  company,  and  the  creditors  had 
no  right  except  under  the  policy.  There 
were  three  classes  of  cases  applicable  to  the 
present:  the  first,  where  there  was  simply  a 
dsBse  in  the  deed  that  a  shareholder  shall 
Bot  be  liable  beyond  the  amount  of  his 
dttrea,  and  GreemtMod^s  ease  decided  that 
Midi  a  clause  cannot  protect  the  share- 
holder; the  seeond,  such  as  the  case  of 
inai  Y.  NieholUi  and  the  present  case  at 
kv,  where  there  is  a  provision  in  the  deed 
te  the  company  shall  have  such  and  such 
powers,  with  a  certain  limit  on  those 
powers.  If  that  limit  is  one  of  substance, 
the  contract  goes  beyond  the  powers,  and 
As  diardioldm  shall  not  be  liable. 

[Loan  JusncB  Tuhmkr. — The  state  of 
tte  anthorities,  such  as  Emegt  v.  NiehoU$, 
fkewt  that  yon  are  bound  to  look  at  the 
^eed  and  to  see  whether  the  proyisions  of 
it  are  complied  with.] 

Yes ;  and  the  case  of  The  Royal  British 
Bsni  T.  Tm^uand{^l)  shews,  that  parties 
dealing  with  companies  are  bound  to  read  the 
deed  and  the  act.  The  third  class  of  cases 
hi  where  the  policy  is  identical  with  the 
elanse  in  the  deed  of  settlement.  There 
^  poliey  is  at  least  as  favourable  to  the 
ftipondents  aa  the  clause  in  the  deed.  The 
<Mitniet  here  expresses  the  terms  of  liabi- 
%» and  those  cases  do  not  shew  that  there 
^  been  an  issue  on  the  question  of  the 
^1  being  sufficient.  It  was  unneces- 
■try  to  distinguish  Andrews  v.  Ellison 
^d  Dawson  v.  Wreneh,  for  those  who 
■foed  the  contracts  there  were  liable  on 
'^t  and  against  them  the  action  was 
^*^ht.  It  is  not  objected,  by  the  re- 
spondents, that  the  deed  should  be  incor- 
porated in  the  policy  as  to  the  28th  clause. 
[Lord  Justice  Knight  Bruce.— You 

(31)  6  E.  ft  B.  S27;  8.  e.  25  Law  J.  Rep.  (v.a) 

Q.B.iir. 


cannot  understand  the  policy  without  the 
deed.] 

The  proviso  is  expended  in  the  policy, 
and  the  construction  of  the  appellants  will 
not  be  adopted  if  any  other  can  be  arrived 
at.  What  is  the  true  construction  ?  What 
is  the  conditional  liability  ?  The  liability 
to  pay  the  call.  The  shareholder  is  only 
bound  to  that  under  the  statute  (7  &  8 
Yict.  c.  110),  and  nothing  in  the  contract 
is  to  prejudice  that.  The  true  construction 
of  the  proviso  is,  that  the  shareholders 
shall  only  be  liable  for  their  share  of  the 
assets  of  the  company.  There  has  been  no 
averment  and  there  is  no  pretence  for  say- 
ing that  the  policy  amounts  to  a  represen- 
tation that  the  capital  is  100,000/. 

Mr.  Daniel,  in  reply.— The  action  in 
this  case  was  brought  against  the  official 
manager,  not  against  the  company.  The 
winding-up  order  was  made  in  July  1866, 
which  effected  a  dissolution  of  the  com- 
pany, and  the  act  of  1848  clearly  defines 
the  powers  and  liabilities  of  official  mana- 
gers, and  among  the  latter  an  action  by 
creditors. 

[Lord  Justice  Turner. — ^The  creditors' 
rights  after  proof  are  not  affected  by  the 
statute  of  1844.] 

True.  But  the  company  after  the  order 
for  winding  up  is  a  mere  shadow ;  the  con- 
tributories  are  the  substantial  defendants. 
Under  the  statute  20  &  21  Vict.  c.  78.  a 
creditors'  representative  thereby  authorized 
to  be  elected  is  alone  enabled  to  sue  and 
do  certain  acts,  and  that  restraint  upon  the 
creditors  is  given  for  the  protection  of  the 
shareholders.* 

[Lord  Justice  Turner. — No,  it  is  not 
for  the  protection  of  the  shareholders.  The 
official  manager  represents  a  substance  and 
not  a  shadow,*-the  contributories,  not  the 
company.  The  company  referred  to  in  the 
68th  section  of  the  Winding-up  Amendment 
Act,  1848  (11  &  12  Vict.  c.  45),  is  not 
the  corporation  constituted  by  the  Joint- 
Stock  Act  of  1844,  but  the  company  as 
consisting  of  a  number  of  persons.  The 
corporation  is  gone  by  the  d6th  section 
of  the  act  of  1848.] 

The  appellants  submit  that  the  rights  of 
creditors  are  not  taken  away  by  the  act 
20  &  21  Vict.  c.  78.  It  is  a  mere  matter 
of  mistake  to  suppose  that  the  judgment 
obtained  in  this  case  is  one  against  the 
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company.  The  righto  of  the  creditors 
against  the  shareholders  are  not  identical 
with  the  liabilities  of  mere  contributories. 
The  question  here  is,  as  to  the  proper  con- 
struction of  the  contract  and  the  deed  of 
settlement.  The  Joint-Stock  Act  of  1844 
negatives  the  notion  of  limited  liability; 
and  if  the  assets  do  not  exist,  still  they 
must  be  forthcoming,  and  for  that  the 
shareholders  are  liable.  It  is  to  be  re- 
marked, that  Mr.  Hornby  could  not  have 
looked  at  anything  but  the  deed  of  settle- 
ment, and  therefore  he  could  not  have 
concluded  that  it  was  a  fraud  to  represent 
that  the  subscribed  capital  was  100,000/. 

Feb.  19.  —  Lord  Justice  Knight 
BRUCE.^By  the  Athenaeum  Life  Assur- 
ance Society,  now  under  the  process  of 
winding  up,  were  issued  before  Its  stop- 
page various  life  policies.  To  some  of 
these,  in  which  the  appellants  in  the  appeal 
petition  now  before  us  were  the  assured, 
in  the  name  of  their  secretary,  Mr.  Hornby, 
the  petition  relates.  One  of  these  policies 
may  be  taken  as  a  sample  of  all :  what  is 
true  of  it  is  true  of  each.  It  is  in  these 
terms :  *'  Whereas  John  Hornby,  as  secre- 
tary of,  for  and  on  behalf  of  the  Prince  of 
Wales  Life  and  Educational  Assurance 
Company,  No.  105,  Regent  Street,  London 
(hereinafter  called  the  assured),  has  pro- 
posed to  effect  an  assurance  with  the 
Athenaeum  Life  Assurance  Society  in  the 
sum  of  2,000/.,  upon  and  for  the  whole 
continuance  of  the  life  of  Richard  Paul 
Hase  Joddrell,  of  Childwick  Hall,  St.  Al- 
bans,  Herts,  Esq. ;  And  whereas  the  said 
assured  has  paid  to  the  said  society  the 
sum  of  95/.  as  a  premium  or  consideration 
for  the  said  assurance  for  one  year,  until 
the  2nd  of  September  1855 :  Now  this 
policy  witnesseth,  that  if  the  said  R.  P.  H* 
Joddrell  shall  die  before  or  upon  the  said 
2nd  of  September  1855,  or  shall  live  be- 
yond that  day,  and  the  said  assured  or  his 
assigns,  or  the  holder  of  this  policy,  who 
shall  be  registered  as  such  in  the  book 
hereinafter  mentioned  of  the  said  society, 
shall  on  or  before  that  day,  and  on  or 
before  the  2nd  of  September  in  each  and 
every  succeeding  year,  during  the  con- 
tinuance of  this  assurance,  pay  to  the  said 
society  the  said  premium  of  95/.,  then  the 
funds  and  other  property  of  the  said  society 


shall,  according  to  the  provisiona  of  the 
settlement  of  the  said  society,  be  subject 
and  liable  to  pay  to  the  said  assured  or 
his  assigns,  or  to  the  holder  of  this  poUey, 
who  shall  be  so  registered  as  aforesaidt 
immediately  after  satisfactory  proof  of  tho 
death  of  the  said  R.  P.  H.  Joddrell,  tho 
sum  of  2,000/.  of  lawful  money  of  Graat 
Britain.  Provided  always,  that  the  aeeiOi* 
tary  of  the  said  society  shall,  upon  the 
request  of  the  holder  of  this  policy,  md 
with  the  consent  of  the  said  asaurad,  to- 
gister  such  holder  in  a  book  to  be  called 
*'  The  Register  of  the  Holders  of  Policies.'* 
Provided  also,  that  the  payment  as  above 
mentioned  of  the  said  sum  of  2,000l»  to 
the  holder  of  this  policy  who  shall  he  i»« 
gistered  as  aforesaid,  shall  he  a  good  and 
sufficient  discharge  to  the  said  society  froM 
and  against  any  claims  or  demands  vposi 
or  in  respect  of  this  policy."  And  it  ucn 
provides  in  case  certain  events  shall  hap* 
pen  that  the  assurance  shall  he  void.  ThsQ 
it  provides  also  :  '*  That  the  capital  stock 
of  100,000/.  sterling  and  other  the  atocki^ 
securities,  funds  and  property  of  the  said 
society  remaining,  at  the  time  of  any  dans 
or  demand  made,  unapplied  and  nndiappsed 
of,  and  inapplicable  to  prior  claims  and 
demands  in  pursuance  of  the  provissane  ef 
the  said  deed  of  settlement,  shall  alone  he 
liable  to  answer  and  make  good  all  clabnn 
and  demands  upon  the  said  society  or 
otherwise,  under  or  by  virtue  of  this  pcriicj* 
and  that  no  director,  officer  or  shar«^ldav 
of  the  said  society,  his  heirs,  exeentosa 
or  administrators,  shall,  by  reason  of  this 
policy,  be  in  anywise  individually  or  per* 
sonally  liable  or  subject  to  any  such  eleinai 
or  demands,  or  he  in  anywise  charged  hf 
reason  thereof  beyond  the  amount  nnpaid 
of  his  shares  in  the  said  capital  bXoA^  nor 
longer  than  he  shall  retain  the  sameahaiea. 
Given  under  the  hands  of  three  of  the 
directors,  and  sealed  with  the  common  aed 
of  this  society,  this  2nd  of  Septemher  in 
the  year  of  Our  Lord  1854."  And  lh«l 
there  are  the  three  signatures  and  the  eoaiK 
mon  seal  of  the  company.  Mr.  JoddnD 
died,  I  believe,  before  the  stoppage*  and 
the  appellants  became  entitled  to  the 
benefit  of  their  assurance.  The  present 
question  is,  in  substance,  if  not  in  form 
^so,  whether  those  shareholders  in  the 
Athenseum   Society,   upon   whose  aharoi 
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IB  the  capital  stock  mentioned  in  the  policy 
■0  amount  remuns  unpaid,  are  liable  per- 
amilly  to  pay  the  amount  secured  by  the 
policies.     Of  course  what  they  have  paid 
■Qtt  be  considered  as  irrevocably  gone 
sad  lost  in  the  ruin  of  the  scheme  that  has 
fsfled— perhaps  it  may  be  said  of  course 
Ued.     The  question  is  as  to  their  per- 
Hnsl  liability  to  pay  more.     I  have  bor- 
rowed the  language  of  the  policies,  the 
erpressiona  us^  in  them  being  *'  amount 
sapaid  of  their  shares  in  the  said  capital 
Hoek.**     The  terms  of  the  deed  of  settle- 
BSBt  meationed  in  the  policies  do  not  vary, 
Bor  are  they  inconsistent  with  the  meaning 
wUeh,  without  reading  the  deed,  would 
bo  ascribed  to  their  language.    The  fourth 
dsoee  in  fHurticular  seems  worthy  of  at- 
latfion.     It  runs  thus :  "  That  the  capital 
tfsdL  of  the  aaid  society  shall  in  the  first 
Jwtanee,  and  subject  to  the  power  of  in- 
cnasing  the  same  hereinafter  contained, 
MBsist  of  100,000/.  of  100,000  transfer- 
aUe  ahaiea  of  1/.   each,    to  be   paid   as 
ksem  provided.     Provided  nevertheless, 
tkst  m  case  the  whole  of  the  said  100,000 
ihsros  shall  not  be  subscribed  for  or  dis- 
possd  q(  the  shareholders  of  the  society 
for  the  time  being   shall  continue  asso- 
dstcd  and    bound  under  and  by  these 
pisoents,  and   the  powers  and  provisions 
Wem  contained  shall  continue   and  be 
is  fnce  and  be  valid  in  respect  of  the 
ibsras  for  the  time  being  subscribed  for  or 
tiken,  in  like  manner  as  if  the  number  had 
WsD  the  whole  number  of  shares  agreed 
«  intended  to  be  issued."     Whether  we 
look  at  the  policies  and  deed  together,  or 
it  the  policies  alone,  I  think  it  is  very 
pisin  that  the  shareholders  who  have  by 
Ktoal  payments  contributed  the  full  amount 
•f  their  nominal  shares  of  the  capital — for 
itttsnee,  ashareholder  holding  2,000  shares 
^  U.  each,  who  has  paid  his  2,000/.  to 
^  capital  fund — are  not  subject  to  any 
Urility,  or   any   further  liability,    upon 
^  policies.      The  express  provisions  of 
tbe  contract  appear  to  me  to  exclude  such 
Botion.    The  liability  of  the  asseU  of  the 
ttiopany  is  a  measure  beyond  our  present 
BMuiderationy  and  it  is  not  touched  by  the 
preieDt  dispute ;    and  the  same  may,    I 
coneeive,  be  stated  of  the  questions,  whe- 
^thoie  assets  are  sufficient  or  insufR- 
^tto  answer  the  demands  upon  them, 


and  whether  the  company's  funds  have 
been  wasted,  embezzled  or  misapplied. 
What  1  have  said  is  on  the  assumption 
that  the  judgment  at  law  obtained  by  the 
appellants  against  the  official  manager  of 
the  AthensBum  Society  does  not  make 
any  difference.  I  think  that  it  does  not. 
It  fixes  the  fourteen  pleas  in  the  action 
with  the  character  of  untruth;  and,  as 
between  the  appellants  and  the  share- 
holders in  the  Athenaeum  Society,  pre- 
cludes the  latter,  I  assume,  from  asserting 
any  fact  or  alleged  fact  asserted  by  any 
one  of  the  pleas.  It  must  for  every  present 
purpose  be  taken,  therefore,  that  there  are 
or  ought  to  be  funds  of  the  company  suffi- 
cient to  pay  the  amount  due  upon  the 
policies,  and  available  for  that  purpose.  By 
this,  however,  whatever  the  waste,  embez- 
zlement and  misapplication  (if  any)  which 
have,  to  whatever  extent,  taken  place, — 
is,  I  apprehend,  left  undisturbed,  and  left 
untouched  the  right  of  the  shareholders 
who  have  paid  and  must  lose  the  whole 
nominal  amount  of  their  shares,  to  say  that 
not  one  of  them  is  personally  liable  for  the 
debt  established  by  the  judgment  in  the 
action,  more  than  he  would  have  been  if 
the  judgment  had  not  been  obtained.  The 
order  of  Vice  Chancellor  Wood  seems  to 
me  to  have  done  justice,  and  to  be  right. 

Lord  Justice  Turner. — This  is  a  mo- 
tion to  discharge  so  much  of  an  order  of 
Wood,  V.C.  as  orders  that  no  call  be 
made,  in  respect  of  the  sum  claimed  by 
the  appellants  on  the  judgment  against 
the  official  manager,  upon  any  of  the  con- 
tributories  in  the  Athenaeum  Life  Assur- 
ance Society,  who  have  paid  up  the  full 
amount  of  their  shares  in  the  capital  stock 
of  the  said  society,  nor  upon  any  of  the 
coutributories  beyond  the  amount  unpaid 
of  their  shares.  Upon  the  motion  being 
opened,  it  was  agreed  that  the  whole  order 
should  be  considered  as  under  appeal,  but 
the  substantial  question  arises  upon  the 
part  of  the  order  which  I  have  stated. 
The  appellants,  the  Prince  of  Wales  Life 
Assurance  Company,  having  insured  the 
life  of  Richard  Paul  Hase  Joddrell,  re- 
insured his  life  in  the  Athenaeum  Life 
Assurance  Society  by  policies,  by  the 
terms  of  which  it  is  witnessed,  that  upon 
the  assured  paying  the  premiums  in  the 
usual  form,  the  funds  and  other  property 
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of  the  society  shall,  according  to  the  pro«^ 
vision  of  the  deed  of  settlement  of  this 
society,  be  subject  and  liable  to  pay  to  the 
assured  or  to  the  holder  of  the  policy,  im- 
mediately after  satisfactory  proof  of  the 
death  of  the  assured,  the  sum  which  is 
mentioned  in  the  policy,  and  there  are 
these  provisions  in  the  policy  which  follow. 
—[His  Lordship  here  read  the  proviso 
which  is  set  forth  in  the  judgment  of  Lord 
Justice  Knight  Bruce.] — The  life  of  the 
assured  Richard  Paul  Hase  Joddrell  hav* 
ing  dropped,  the  appellants  went  in  under 
the  winding-up  order  against  the  Athe- 
naeum Society,  and  claimed  the  amount 
assured  by  the  policy,  but  the  debt  was 
not  admitted,  and  the  appellants  were  left 
to  their  action ;  and  they  accordingly 
brought  an  action  against  the  official  man- 
ager of  the  Athenaeum  Society,  in  which 
they  alleged  that  at  the  time  of  their  claim 
accruing  there  were  assets  of  the  company 
sufficient  for  payment  of  the  claim,  and 
they  recovered  judgment  in  that  action. 
It  is  to  this  judgment  that  the  order  under 
appeal  refers.  There  being  upon  the  face 
of  these  policies  an  express  provision  that 
no  shareholder  shall  be  liable  beyond  the 
amount  unpaid  of  his  shares  in  the  capital 
stock  of  the  company,  the  burden  of  proof 
that  the  shareholders  are  liable  beyond  that 
amount  of  course  rests  upon  the  appellants. 
In  order  to  satisfy  this  burden,  they  first 
relied  upon  their  judgment,  contending 
that  the  judgment  having  established  that 
there  were  assets  of  the  company  to  an- 
swer the  claim,  and  there  being  a  contract 
that  the  funds  of  the  company  should  be 
subject  and  liable  to  pay,  the  shareholders 
of  the  company  must  be  answerable  for 
the  breach  of  that  contract.  But  the  con- 
tract contained  in  these  policies  is  either  a 
contract  of  the  directors  who  signed  the 
policies,  or  the  contract  of  the  company ; 
it  is  the  contract  not  of  the  individual 
shareholders,  but  of  persons  who  are  re- 
sponsible to  them  and  acting  on  their 
behalf;  and  by  the  terms  of  the  policies 
the  appellants  have  agreed  that  they,  the 
individual  shareholders,  shall  not  be  liable 
beyond  the  specified  amount.  This  argu- 
ment, therefore,  seems  to  me  to  be  un- 
tenable. It  is  met  by  the  cases  which 
have  been  decided  at  law  upon  that  point, 
and  which  were  cited  in  the  course  of  tlie 


argument.  Then  it  was  argued  on  the  . 
part  of  the  appellants,  that  there  is  a  re- 
presentation upon  the  face  of  these  policies, 
that  there  was  capital  stock  of  the  com- 
pany to  the  amount  of  100,000/.,  and  that 
there  never  was  in  fact  any  such  capital 
stock,  only  49,000/.  having  been  sub- 
scribed ;  and  it  was  insisted  that  the  sbaie- 
holders  of  the  company  were  liable  to 
make  good  the  representation  upon  the 
face  of  the  policies.  But  I  do  not  see  my 
way  to  hold  that  the  shareholders  can  be 
made  liable  upon  this  misrepre8entation« 
in  the  face  of  the  express  contract  that  they 
shall  not  be  liable  beyond  the  amount  of 
their  shares ;  unless,  indeed,  they  can  be 
reached  on  the  ground  of  fraud.  I  do  not 
think,  upon  the  facts  before  as,  any  audi 
ease  of  fraud  can  be  maintained.  It  was 
also  attempted  to  support  the  appellanti' 
case  on  the  ground  that  the  company's 
deed  of  settlement  was  incorporated  in  the 
contract,  and  that  by  the  28th  section  of 
the  deed  there  was  unlimited  liability  on 
the  part  of  the  shareholders.  But,  in  my 
opinion,  this  construction  of  the  28th  see- 
tion  of  the  deed  cannot  be  supported* 
To  put  that  construction  upon  the  deed 
would  be  to  construe  it  as  first  negativing 
unconditional  liability,  and  then  imnse* 
diately  afterwards  creating  it.  It 
much  argued  in  reply,  that  the 
manager  must  be  considered  to  have  repre- 
sented the  shareholders  in  the  notion  in 
which  the  judgment  was  obtained;  bat 
this  argument,  even  if  it  is  well  founded* 
does  not  seem  to  me  to  advance  the  app^ 
lants'  case  ;  it  is  still  met  by  special  coo- 
tract  against  the  unlimited  liability  of  the 
shareholders.  In  the  course  of  the  argu- 
ment before  us  some  doubts  had 
my  mind  as  to  whether  the  ini 
directed  by  this  order  would  auffidentiy 
work  out  the  rights  of  the  partiea;  but, 
upon  further  consideration,  I  am  not  aatia- 
fied  that  they  are  insufficient  for  the  pur- 
pose ;  and,  as  the  Vice  Chancellor  has  the 
power  to  extend  them,  if  they  should  be 
found  to  require  extension,  I  think  it 
better  to  leave  them  as  they  are.  This 
motion  must  be  refused,  and  refused  with 
costs. 
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1859. 
Jan.  11. 

Insolveni—l  ^  2  Fiet.  e.  110.  s.  92.— 
Title  to  Surplus  Estate — Jurisdiction  to 
kiermime. 

The  surfhts  of  an  insolvents  estate  left 
a  ike  InaoUsemi  Debtors  Court,  after  pay^ 
Mtf  ofeMtke  debts  under  the  insolvency  ^ 
Mj  daimed  adversely  by  various  persons, 
ttassiyuees  by  deed  from  the  insolvent ,  and 
dte  ^  the  provisional  assignee  of  the 
Itmlveui  Debtors  Courts  representing  the 
cnOtorM  under  a  second  insolvency  of  the 
intf  insolvetU  : — Held,  by  one  of  the  Vice 
CkaneellorSt  that  this  Court,  and  not  the 
ludveni  Debtors  Court,  was  the  proper 
tribunal  for  adjudicating  upon  such  conflict' 
is§  claims  ;  and  the  same  was  affirmed  by 
<k  Lords  Justices, 

Whether  there  is  a  concurrent  jurisdic^ 
Hsu  in  the  Insolvent  Debtors  Court,  quaere. 

GeoTge  William  Dyflon,  having  peti- 
tioned the  Court  for  the  Relief  of  Insolvent 
Debtors  in  England,  an  order  was  made, 
00  the  1st  of  December  1849,  by  that 
Coort,  vesting  Dyson's  estate  and  effects 
in  two  assignees.  One  of  these  assignees 
diortly  afterwards  died,  and  the  Court 
nbiequently  removed  the  survivor,  and 
«p|H)tDted  in  his  stead  Samuel  Sturgis,  the 
profisional  assignee  of  the  Court,  in  whom 
^  estate  and  effects  of  the  insolvent 
became  consequently  vested  in  1852. 

The  case  was  in  the  court  of  William 
John  Law,  Esq.,  the  Chief  Commissioner. 

By  an  indenture,  dated  the  8th  of  July 
1S50,  made  between  G.  W.  Dyson,  the  in- 
solvent, of  the  first  part,  Robert  Cook  of  the 
second  part,  and  James  Cook  (a  trustee  to 
Wdower)of  the  third  part,in  consideration 
of  3,000/.  expressed  to  be  paid  by  R.  Cook 
^ Dyson,  Dyson  did  bargain,  sell,  convey, 
Rleate  and  assign  to  R.  Cook,  his  heirs, 
^ecutors,  administrators  and  assigns,  cer- 
^n  interests,  limited  and  absolute,  to 
vbich  Dyson  was  entitled  under  the  will 
of  his  father,  in  the  real  estates  therein  men- 
^oned,  but  subject  to  the  incumbrances 
ftfiecting  the  same,  and  also  all  other  his 
Ntw  Sejues,  XXVUL— Chakc. 


estate  and  effects,  subject  to  the  payment 
of  his  debts. 

By  an  indenture,  dated  the  6th  of  March 
1851,  George  William  Dyson,  the  insol- 
vent, conveyed  and  assigned  all  his  real 
and  personal  estate  unto  John  Renninson 
and  George  Henry  Taylor,  their  heirs, 
executors  and  administrators,  upon  the 
trusts  therein  mentioned  for  the  benefit  of 
his  creditors. 

In  June  1851  Renninson  and  Taylor 
instituted  a  suit  in  this  court  against 
Robert  Cook  and  George  William  Dyson, 
the  insolvent,  to  have  the  deed  of  the  8th 
of  July  1850  set  aside,  on  the  alleged 
ground  that  the  consideration  for  which  it 
was  expressed  to  be  made  had  not  in 
reality  been  paid,  or,  at  all  events,  only  in 
part. 

That  suit  was  afterwards  compromised, 
upon  terms  mentioned  in  articles  of  agree- 
ment, signed  by  the  parties,  and  dated  in 
October  1851. 

George  William  Dyson,  the  insolvent, 
afterwards  assigned  to  one  MacLeoman,  for 
valuable  consideration,  all  his  resulting  in- 
terest in  the  premises  comprised  in  and  con- 
veyed by  the  indenture  of  the  6th  of  March 
1851,  under  and  by  virtue  of  such  inden- 
ture and  the  compromise  mentioned  in  the 
articles  of  agreement  of  October  1851. 

G.  W.  Dyson  having  incurred  fresh 
debts,  he  on  the  15th  of  March  1853  again 
petitioned  the  Court  for  the  Relief  of 
Insolvent  Debtors,  and,  on  the  following 
day,  a  vesting  order  was  made  in  the 
matter  of  the  second  insolvency,  vesting 
all  his  estate  and  effects  in  Samuel  Sturgis, 
the  provisional  assignee  of  the  Court. 

On  the  6th  of  August  1855,  the  Chief 
Commissioner  made  the  following  order  in 
the  matter  of  the  insolvency  :— 

**  Pursuant  to  the  acts,*'  &c.  "  Whereas, 
it  is  now  ascertained  that  the  fund  in  court 
exceeds  the  amount  required  to  pay  all 
debts  and  costs,  and  whereas  it  is  not  the 
ordinary  case  of  an  insolvent  claiming  a 
vesting  order,  but  there  are  various 
claimants  of  the  surplus,  those  known  to 
the  Court  being  Mr.  Cook,  Messrs.  Taylor 
and  Renninson  and  the  assignee  of  a  subse- 
quent insolvency.  Let  those  parties  at- 
tend roe  on  Monday,  the  13th  of  August, 
at  12  o'clock,  to  exhibit  the  grounds  of 
their  claims.     I  do  not  purpose  to  go  into 
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any  discussion  on  that  day."  '*  Mr.  Cook 
>%ill  exhibit  the  original  instruments  and 
accounts  on  which  he  relies,  and  will  pro- 
duce a  specific  account  in  debtor  and  cre- 
ditor form,  with  dates  of  all  transactions 
between  him  and  G.  W.  Dyson  from  the 
14th  of  March  1850  to  the  16th  of  March 
1853,  verified  by  afiidavit." 

There  was  a  large  surplus  at  this  time 
in  court,  amounting  to  4,000/.  and  upwards, 
Application  had  been  made  to  Samuel 
Sturgis  by  Cook  for  a  particular  account 
thereof,  which  he  had  refused  to  give. 

On  the  12th  of  July  1856  the  Chief 
Commissioner  made  the  following  order:—- 
**  Pursuant  to  the  acts,"  &c.  *•  After  paying 
the  debts  under  the  former  insolvency,  a 
considerable  sum  remains  in  court.  There 
are  three  claimants  :  first,  the  whole  is 
claimed  by  Mr.  Cook,  under  a  deed  made 
to  him ;  secondly,  by  Mr.  Taylor  and  Mr. 
Renninson,  under  a  deed  made  to  them  ; 
thirdly,  by  the  assignee  for  the  creditors 
under  the  latter  insolvency  of  1853.  All 
parties  interested  are  at  liberty  to  attend 
the  court  in  this  matter  and  deliver  their 
claims  on  Tuesday,  the  22nd  of  July  inst., 
at  eleven  o'clock." 

Accordingly,  on  the  22nd  of  July,  R. 
Cook  attended  the  Court,  and  after  shew- 
ing that  the  deed  of  assignment  to  him  was 
long  anterior  to  the  second  insolvency  of 
Dyson,  demanded  an  order  vesting  the 
surplus  estate  in  the  first  insolvency  in  him, 
and  directing  payment  of  the  money  into 
court.  This  the  Commissioner  refused,  and 
he  also  refused  to  act  on  the  deed  of  the  8tb 
of  July  1850,  and  insisted  upon  inquiring 
into  the  validity  of  the  said  deed  and  the 
consideration  paid  for  it,  and  as  to  the 
rights  of  other  persons  who  made  claims 
subsequent  to  the  said  deed.  Mr.  Cook 
protested  against  this  being  done,  and 
afterwards  obtained  from  the  Court  of 
Chancery  a  writ  of  prohibition,  prohibiting 
the  Insolvent  Court  from  adjudicating  on 
or  dealing  with  the  surplus  fund  in  court, 
except  so  far  as  was  necessary  in  order  to  give 
effect  to  the  said  deed  of  the  8th  of  July 
1850.  Notwithstanding  the  prohibition, 
the  Commissioner  refused  to  make  an  order 
to  vest  the  said  fund  in  Cook,  or  to  make 
any  order  at  all,  at  the  same  time  saying 
that,  but  for  the  prohibition,  he  would  have 
ordered  the  fund  to  be  vested  in  the  as- 


signee under  the  subsequent  insolvency, 
and  intimating  that  he  was  still  of  opinion 
that  the  surplus  fund  ought  to  revest  in 
S.  Sturgis,  as  assignee  under  the  second 
insolvency,  for  the  benefitof  the  insolyent's 
creditors  thereunder. 

In  November  1856  R.  Cook  obtained 
a  rule  nisi  in  the  Court  of  Queen's  Bench, 
calling  upon  W.  J.  Law,  Esq.,  the  Chief 
Commissioner  of  the  Court  for  the  Relief 
of  Insolvent  Debtors  in  England,  to  shew 
cause  why  a  writ  of  mandamus  should  not 
issue  directed  to  him,  commanding  him  to 
make  an  order  for  payment  of  the  surplus 
money  in  the  said  Insolvent  Court  stand- 
ing to  the  credit  of  the  estate  of  6.  W. 
Dyson,  an  insolvent  debtor,  to  R.  Cook, 
his  assignee,  and  also  to  vest  all  the  pro- 
perty of  any  kind  or  description,  estate  and 
effects  whatsoever  of  the  said  6.  W.  Dyson 
in  the  said  R.  Cook. 

This  rule  was  afterwards  discharged  with 
costs,  on  the  ground  that  the  Chief  Com- 
missioner had  full  power  under  the  Insol- 
vent Acts  to  determine  the  effect  to  be 
given  to  the  deed  of  the  8th  of  July  I85O9 
and  that  he  was  not  precluded  from  to 
doing  by  the  writ  of  prohibition  —  see 
The  Queen  v.  Law  (1). 

On  the  22nd  of  May  1857  R.  Cook  filed 
his  bill  in  this  suit,  stating  the  facts  above 
mentioned,  and  praying  that  Samuel  Stnr- 
gis,  as  provisional  assignee  under  the  iirrt 
of  the  above-mentioned  insolvencies,  might 
be  declared  to  be  a  trustee  of  the  surplus 
estate,  standing  in  the  Court  for  the  Relief 
of  Insolvent  Debtors  in  England  to  the 
credit  of  such  first  insolvency ,  for  the  plain- 
tiff, or  for  the  plaintiff  and  Renninson 
and  Taylor,  according  to  their  shares  and 
interests  under  the  deeds  of  the  8th  of  July 
1850,  the  6th  of  March  1851  and  the 
articles  of  compromise  of  October  1851 ; 
and  that  S.  Sturgis  might  be  restrained 
by  injunction  from  proceeding  to  the  dis- 
tribution of  such  estate  under  the  said 
second  insolvency. 

S.  Sturgis,  by  his  answer,  claimed  the 
surplus  estate  under  the  first  insolvency 
for  the  benefit  of  the  creditors  under  the 
second  insolvency,  so  far  as  it  had  notd 
been  effectually  disposed  of  prior  to  sncl 


(\)  7  E.  IkB.  S66;  i.e.  26  Law  J.  lUp.  (r.s.'^ 
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second  InsolTeocy;  and  Bubmitted  that 
the  chief  Commissioner  had  ample  jaris- 
diction  given  to  him  by  the  Insolvent  Acta 
to  refuse  to  act  upon  the  deed  of  July  1850 
m  favour  of  Cook,  until  payment  of  the 
consideration  for  such  deed  had  been 
proved ;  and  that  under  the  circumstances, 
Cook  could  only  be  entitled  to  hold  such 
deed  as  security  for  the  sum  actually  paid 
bjhim  on  the  iboting  thereof,  with  interest. 

Mr.  Maiins  and  Mr.  W.  H.  C.  Bag. 
shawe,  for  the  plaintiff,  contended  that  the 
question  of  tide  to  the  surplus  of  the  in- 
solvent's estate,  when  it  arose  between 
persons  not  claiming  as  creditors  under  the 
insolvency,  and  particularly  where  one  of 
the  claimants  was  the  Court  for  the  Relief 
of  Insolvent  Debtors  itself,  claiming  in 
respect  of  a  second  insolvency  of  the  party 
msolvent,  could  not  be  properly  dealt  with 
by  the  Insolvent  Debtors  Court,  but  fell 
properly  within  the  jurisdiction  of  this 
Court. 

Mr,  Bacon  and  Mr,  Osborne ,  for  the 
defendant  Samuel  Sturgis,  submitted  that, 
upon  the  authorities  and  upon  the  statutes 
1  &  2  Viet.  c.  92.  and  5  &  6  Vict.  c.  116, 
the  Chief  Commissioner  of  the  Insolvent 
Debtors  Court  bad  full  power  to  decide  in 
whose  favour  a  revesting  order  as  to  the 
surplus  estate  should  be  made,  and  in  so 
doing  to  inquire  into  the  circumstances 
under  which  any  of  the  claims  were  made, 
and  to  disregrard  any  deed  or  instrument 
which  should  appear  to  have  been  obtained 
from  th^  insolvent  without  any  adequate 
consideration— ^(ffarin^  v.  EUis  (2)  and 
Titdway  v.  Jones  (3).  Such,  they  con- 
tended,  had  been  also  the  effect  of  the  deci- 
sion in  The  Queen  v.  Law ;  and  upon  the 
application  to  the  Lord  Chancellor  for 
the  writ  of  prohibition;  also  of  that  of 
the  Lords  Justices  of  Appeal  in  a  suit  of 
Dyum  V.  Hornby  (4)  as  to  an  application 
by  Cook,  the  present  plaintiff,  to  intercept 
the  payment  to  Samuel  Sturgis  of  the 
surplus  of  certain  funds  then  in  court  in 
that  suit,  over  and  above  what  he  alleged 

(2)  25  Law  J.  Rep.  (n.s.)  Chanc  2i8  :  i.  c.  on 
appeal,  6  De  Oex,  M.  &  O.  696;  26  Law  J.  Rep. 
(s.s.)  Chanc.  15. 

(3)  1  Kay  &  J.  691;  s.  c.  2i  Law  J.  Rep.  (n.s.) 
Chanc.  507. 

(4)  7  De  Gez,  M.  &  O.  1. 


would  be  necessary  to  pay  all  the  debts 
under  the  insolvency,  and  which  funds  had 
arisen  from  the  sale  of  part  of  the  estate 
and  interest  of  O*  W.  Dyson  under  his 
late  father's  will. 

Stuart,  V.C.  said  the  plaintiff  claimed 
under  a  deed  which  had  assigned  to  him 
the  surplus  of  the  insolvent  Dyson's  estate 
under  his  first  insolvency.  It  was  the 
province  of  the  Insolvent  Debtors  Court 
to  ascertain  a  surplus,  and  it  was  the  duty 
of  the  Insolvent  Debtors  Court  to  revest 
that  surplus  in  the  insolvent,  his  heirs, 
executors,  administrators  or  assigns ;  and, 
notwithstanding  the  unfortunate  question 
of  jurisdiction  which  had  arisen,  he  did  not 
apprehend  that  it  would  be  disputed  in 
any  court  that,  if  an  assignment  had  been 
executed  by  an  insolvent  of  the  surplus 
which  might  accrue  to  him  under  his  in- 
solvency, the  person  claiming  under  the 
assignment,  if  the  assignment  were  undis- 
puted and  its  validity  unquestioned,  would, 
under  an  order  of  the  Insolvent  Debtors 
Court,  have  the  surplus  vested  in  him,  as 
having  acquired  a  right  to  it  under  the 
insolvency.  The  great  question  argued 
in  this  Court  was  whether,  upon  the  con- 
struction of  the  act  of  parliament,  1  &  2 
Vict.  c.  110.  s.  92,  there  had  been  con- 
ferred upon  the  Insolvent  Debtors  Court 
as  a  separate  jurisdiction,  either  the  right 
or  the  duty  of  adjudication  upon  questions 
arising  between  adverse  claimants,  where 
more  than  one  person  claimed  a  surplus. 
It  was  obvious  that  property  of  such  a 
kind  as  a  surplus  likely  to  accrue  to  an 
insolvent,  when  all  his  creditors  had  been 
paid  under  the  administration  of  the  In*> 
solvent  Court,  might  be  the  subject  of 
assignment  and  disposition  by  him  to 
various  persons,  and  under  varying  cir- 
cumstances, which  might  raise  questions 
of  the  utmost  difficulty  and  importance,  as 
to  the  validity  of  deeds  and  transactions 
in  which  or  by  which  the  insolvent  affected 
to  deal  with  the  surplus.  It  had  been 
contended  that  the  92nd  section  of  the  act 
of  parliament  (1  &  2  Vict.  c.  110.)  had 
conferred  upon  the  Insolvent  Debtors 
Court  the  right  and  duty  exclusively  of 
deciding  upon  all  such  questions.  He 
>Gould  not  help  thinking  that  if  the  legis- 
lature had  had  any  intention  of  excluding 
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theproper  jurisdiction  of  the  old  established 
Courts  for  the  decision  of  questions  upon 
property,  and  had  intended  to  confer  upon 
the  Commissioners  for  administering  the 
law  for  the  relief  of  insolvent  debtors  the 
exclusive  or  concurrent  jurisdiction  of  de- 
ciding difficult  and  important  questions  of 
that  kind,  the  language  of  the  act  of  par- 
liament would  have  been  much  more  ample 
and  explicit  than  it  appeared  to  be.  The 
words  of  the  act  of  parliament  directed,  as 
to  a  surplus  under  an  insolvency,  that  the 
Court  should  make  an  order  that  such 
property  so  remaining  should  be  vested  in 
the  person  whose  debts  should  have  been 
discharged  and  satisfied,  or  his  heirs,  exe- 
cutors, administrators  or  assigns ;  and  that 
such  order  should  have  the  effect  of 
vesting  the  same  accordingly ;  and  that 
any  deed  of  release  to  be  recorded  in  the 
said  court,  by  which  any  such  debt  should 
be  released,  should  not  be  liable  to  the 
stamp  duty.  Suppose  that,  before  the 
Insolvent  Debtors  Court  had  ascertained 
that  there  was  a  surplus,  but  after  the 
insolvency,  questions  such  as  had  occurred 
in  this  case  had  arisen  upon  deeds  executed 
and  transactions  which  had  taken  place,  by 
which  an  insolvent  affected  to  confer  rights 
and  interests  in  the  surplus,  and  that  a 
litigation  had  taken  place  in  this  court  or 
in  any  court  of  law  with  reference  to  the 
validity  of  any  such  deed,  and  that  this 
Court  had  declared  that  some  of  such  deeds 
were  void,  and  one  alone  was  good,  he  had 
heard  nothing  to  induce  him  to  think  that, 
notwithstanding  the  length  to  which  the 
Insolvent  Debtors  Court  seemed  inclined 
to  go  as  to  its  jurisdiction,  the  Court  for 
the  Relief  of  Insolvent  Debtors  would 
have  taken  upon  itself  to  try  anew  the 
questions  decided  by  a  Court  of  competent 
jurisdiction  ;  and  if,  either  by  way  of  ap- 
peal, or  by  a  claim  made  before  the  Insol- 
vent Debtors  Court,  one  of  those  persons 
against  whom  the  other  Court  had  adjudi- 
cated still  preferred  his  claim  before  the 
Insolvent  Debtors  Court,  he  (the  Vice 
Chancellor)  had  no  reason  to  suppose  that 
the  Commissioner  would  not  recognize  a 
decree  or  decision  of  a  Court  of  proper 
jurisdiction  for  the  deciding  of  such  cases, 
as  a  decree  or  decision  binding  upon  him. 
If  that  were  so,  what  difference  could  it 
make  with  reference  to  the  litigation  in 


questions  of  that  kind,  whether  the  litiga- 
tion in  the  other  court  took  place  before 
or  after  the  snrplus  had  been  ascertained? 
There  was  nothing  in  this  section  to  exclude 
the  jurisdiction  of  any  other  Court,  and 
there  was  nothing  that  he  could  find  in 
the  act  which  contemplated  that  the  Insol- 
vent Debtors  Court  should  exercise  anj 
contentious  jurisdiction  whatever  as  to  the 
circumstances  of  such  a  case ;  and,  therefore, 
he  should  infer  from  the  plain  construction 
of  the  language  of  the  act  of  parliament, 
that  the  legislature  never  intended  that  the 
Insolvent  Debtors  Court  should  entertain 
a  contentious  jurisdiction  upon  questions 
of  this  kind  at  all.  That  really  was  the 
only  question  in  this  case.  There  might, 
however,  remain  this  consideration,  if  the 
same  property  had  been  claimed  before 
the  Chief  Commissioner  of  the  Insolvent 
Debtors  Colirt,  by  various  individuals, 
and  he  had  entertained  claims,  and  either 
adjudicated  upon  them,  or  endeavoured  to 
adjudicate  upon  them  before  a  litigation  in 
any  other  court  took  place,  whether  the 
order  of  the  Insolvent  Debtors  Court  should 
not  have  the  effect  of  interfering  with  that 
litigation.  But  that  seemed  to  his  Honour 
the  same  question  with  the  others,  for  he 
could  find  nothing  to  shew  that  the  Insolvent 
Debtors  Court  had  authority,  with  refer- 
ence to  the  right  to  this  surplus,  to  exer- 
cise any  contentious  jurisdiction  whatever. 
It  was  said,  and  with  some  show  of  reason, 
that  the  Court  of  Queen's  Bench  had  held 
otherwise,  and  the  case  of  The  Queen  ▼. 
Law  w&s  cited  as  one  in  which  that  Court 
had  refused  a  mandamus  to  compel  the 
Insolvent  Debtors  Court  to  noake  an 
order  for  payment  of  the  surplus  to 
Cook ;  but  the  Judges  of  the  Court  of 
Queen's  Bench  treated  the  question,  as 
the  question  was  argued  before  them,  as 
being  a  question  whether  the  Commission- 
ers of  the  Insolvent  Debtors  Court  were 
persons  acting  ministerially  or  had  judicial 
functions.  Now,  that  really  seemed  to 
him  not  to  be  the  question  now  to  be 
adjudicated  upon,  because  there  could  be 
no  doubt  that  the  Commissioners  of  the 
Insolvent  Debtors  Court  were  Judges  who 
had  judicial  functions  to  perform.  All 
questions  relating  to  the  proof  of  debts, 
all  questions  referring  to  rights  of  credi- 
tors of  the  insolvent,  as  between  them  and 
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the  iDSoIyent,  were  questions  upon  which 
that  Court  was  bound  to  exercise  judicial 
functions.     But  he  found  nothing  in  the 
language  of  any  of  the  learned  Judges, 
the  Lord  Chief  Justice  or  the  others  of 
the  Court  of  Queen's  Bench,  which  sanc- 
tioned the  notion,  that  the  act  of  parlia- 
ment for  the  regulation  of  the  Insolvent 
Debtors  Court,  and  which  created  its  juris- 
diction, abrogated  or  took  anything  away 
from  the  jurisdiction  of  any  of  the  other 
constituted  tribunals,  or  conferred   upon 
the  Judges  of  the  Insolvent  Debtors  Court 
any    power  or   authority    to  ^adjudicate 
upon  any  question  of  adverse  claims  to 
property,  except  for  the  purpose  of  paying 
the  creditors  of  the  insolvent.     Looking 
attentively  at  the  facts,  it  seemed  surpris* 
ing  that  the  great  inconvenience  and  un- 
seemly nature  of  the  jurisdiction  contended 
for  by  the  defendant  Sturgis,  as  one  con- 
fened  upon  the  Insolvent  Debtors  Court, 
did  not  strike  more  strongly  than  it  seem- 
ed to  have   done  those  who   maintained 
that  argument.     In  this  case,  the  Judge  of 
the  Insolvent  Debtors  Court,  after  stating 
that  there  was  a  surplus  under  the  first 
insolvency,  said  there  were  three  claimants : 
first,  the' plain  tiff,  Robert  Cook;  secondly, 
the  defendants  Renninson  and  Taylor;  and, 
thirdly,  the  Insolvent  Debtors  Court  itself. 
Why,  what  a  strange  thing  it  would  be, 
that  one  of  the  claimants  should  have  a 
jndicial    power   conferred   upon   him    by 
parliament,  of  deciding  in  his  own  favour, 
sgainst  the  other  claimants.     It  might  be 
said,  that  it  was  merely  in  trust  for  creditors, 
that  the  elaim  was  made,  but  the  Insolvent 
Debtors  Court  confessedly  had  no  juris- 
diction to  authorize  its  officer,  upon  any 
decision  of  its  own,  to  take  possession  of 
any  property  as  against  an  adverse  claim. 
Suppose   the   assignee   of  the    Insolvent 
Debtors  Court  claimed  a  certain  number 
of  acres  of  land  as  the  insolvent's  pro- 
perty, and  that  that  was  in  the  possession 
of  another  man  who  resisted  the  claim  of 
the  assignee,  nobody  would  say  that  the 
Insolvent  Debtors  Court  or  the  Commis- 
sioners of  that  court,  could  affect  to  de- 
cide npon  an  adverse  title  of  that  kind. 
It  could  not  do  so.    But  in  principle,  what 
the   Insolvent  Debtors  Court  was  in  this 
ease  said  to  have  the  exclusive  power  of 
determining,  was  exactly  the  same  sort  of 


question  ;  because  the  assignee  under  the 
second  insolvency  claimed  adversely  to  a 
person  who  held  a  deed,  which  he  said 
had  vested  in  him  a  legal  right,  or  an 
equitable  right  to  that  property,  which 
was  claimed  under  the  second  insolvency. 
Therefore  he  could  imagine  really  no  sort 
of  claim  to  a  jurisdiction  by  any  tribunal 
more  extraordinary  than  that  which  was 
claimed  by  the  Insolvent  Debtors  Court 
in  this  case.  Those  were  his  views  of  the 
law,  and  his  views  as  to  the  jurisdiction 
of  the  Insolvent  Debtors  Court.  He  cer- 
tainly had  a  very  clear  impression  upon 
it;  but  it  was  impossible  for  any  Jud^e 
to  have  entire  confidence  in  his  own  opin- 
ion upon  a  question  of  this  kind,  especially 
when  the  question  might  be  submitted, 
and  ought  to  be  submitted,  and  he  hoped 
would  be  submitted  to  the  revision  of  the 
Judge  of  a  court  of  higher  authority.  But 
he  could  not  help  observing  that  the  plain- 
tiff had  conducted  his  litigation  in  a  very 
unfortunate  and  imperfect  way.  He  could 
not  help  thinking  that  if  his  case  had  been 
put  forward  upon  his  first  application  to 
this  Court,  when  he  applied  to  have  the 
surplus  paid  to  him,  and  if  it  had  been 
made  to  appear  to  the  Court  that  the 
question  was  between  his  claim  and  that  of 
the  assignee  under  the  second  insolvency, 
if  the  matter  had  been  brought  before 
the  Court  in  a  proper  shape  (perhaps  a 
petition  was  not  the  proper  shape),  this 
Court,  before  it  parted  with  the  fund, 
which,  under  the  order  of  the  Lords  Jus- 
tices, was  paid  over  to  the  Insolvent  Deb- 
tors Court,  would  probably  have  adjudi- 
cated upon  that  claim,  and  thereby  have 
prevented  an  application  to  the  Insolvent 
Debtors  Court,  an  application  to  the  Court 
of  Queen's  Bench,  and  an  application  for 
the  writ  of  prohibition,  which  had  been 
issued  by  the  Lord  Chancellor.  However, 
it  was  enough  for  him  to  find  that  there 
was  now  an  order  of  the  Lord  Chancellor 
which  had  prohibited  the  Court  of  Insol- 
vent Debtors  from  exercising  that  judicial 
function,  which  the  counsel  for  the  defen- 
dant Sturgis  had  argued  before  him  it 
possessed.  The  Lord  Chancellor  had  pro- 
hibited that  Court  from  giving  the  surplus, 
or  disposing  of  it  in  any  way,  except  ac- 
cording to  the  deed  under  which  the  plain- 
tiff claimed.    The  question  of  jurisdiction, 
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however,  being  one  upon  which  he  enter- 
tained an  opinion  entirely  adverse  to  the 
argument  maintained  by  the  defendant 
Sturgis,  it  remained  to  be  considered  how 
the  litigation  in  this  case  was  to  be  ended, 
and  what  would  be  the  proper  decree  now 
to  make.  The  plaintiff,  even  in  this  court, 
had  brought  forward  his  case  in  a  most 
imperfect  and  crippled  state  as  to  evidence. 
He  found  from  the  answer  of  the  defendant 
Sturgis,  which  had  been  very  carefully 
and  accurately  prepared,  that  in  the  Insol- 
vent Debtors  Court  under  that  litigation 
which  the  Lord  Chancellor  had  stopped, 
the  Commissioner  of  the  Insolvent  Debtors 
Court  ascertained  that  it  had  not  been 
proved  that  the  whole  of  the  purchase- 
money  which  was  agreed  to  be  paid,  and 
which  ought  to  have  been  paid,  had  been 
paid  by  the  plaintiff  as  the  price  of  his 
purchase  of  the  surplus ;  it  was  proved 
that  a  considerable  sum  might  still  remain 
unpaid  in  respect  of  that  purchase.  That 
seemed  the  result  of  the  proceedings  so  far 
as  they  had  gone  in  the  Insolvent  Debtors 
Court.  He  must,  therefore,  take  it  that 
the  case  was  one  in  which  a  purchaser,  the 
plaintiff,  had  not  proved  that  he  had  paid 
the  whole  price.  The  view  of  the  Chief 
Commissioner  of  the  Court  for  the  Relief 
of  Insolvent  Debtors  was,  that,  in  respect 
of  so  much  of  his  purchase-money  as  the 
plaintiff  had  paid,  he  was  to  be  allowed  to 
go  in  to  prove  as  a  creditor  under  the 
second  insolvency.  That  really  seemed 
to  him  a  view  of  the  case  which  was 
wholly  unsustainable,  because  before  it 
came  to  that,  the  purchase  must  be  an- 
nulled ;  and,  though  the  Chief  Commis- 
sioner of  the  Insolvent  Debtors  Court 
had  gone  very  far  in  exercising  a  juris- 
diction, yet  he,  the  Vice  Chancellor,  did 
not  find  that  he  had  made  any  order,  or 
conceived  that  he  could  make  any  order 
upon  the  plaintiff  to  deliver  up  this  deed 
to  be  cancelled.  If  the  Chief  Commis- 
sioner could  not  make  an  order  for  the 
delivery  up  of  this  deed  to  be  cancelled, 
and  if  the  deed  remained  uncancelled,  it 
was  a  deed  of  assignment  in  consideration 
of  money,  a  part  of  which  had  been  paid. 
No  argument  had  been  addressed  to  him, 
nor  could  he  find  any  grounds  in  the  case 
which  would  justify  him  in  saying,  that 
this  purchase  ought  to  be  set  aside.     He 


found  that  the  Lord  Chancellor  had  made 
an  order  which  might  have  been  reversed. 
It  was  said  to  have  been  made  ex  parte. 
An  application  might  have  been  made  to 
the  Lord  Chancellor  to  discharge  that 
order  for  a  writ  of  prohibition  to  prevent 
payment  to  anybody  but  to  the  present 
plaintiff,  but  that  order  remaining  undis- 
charged ;  he  did  not  see  how  he  could  have 
jurisdiction  in  the  face  of  the  Lord  Chan- 
cellor's order  undischarged,  to  declare  that 
the  plaintiff's  deed  was  one  that  ought  to 
be  set  aside,  or  to  be  cancelled,  or  that  he 
ought  to  convert  it  into  a  deed  of  con- 
veyance, intended  to  operate  as  a  purchase, 
but  which,  under  the  circumstances,  could 
only  have  the  effect  of  giving  the  pur- 
chaser or  intended  purchaser  a  mere  Hen 
upon  the  property  intended  to  be  assigned 
for  the  repayment  to  him  of  so  much  as  he 
had  paid.  Therefore,  the  case  was  one  In 
which  he  was  bound  to  say  that  the  plain- 
tiff, though  imperfectly,  had  proved  his 
right  as  assignee  to  this  fund  ;  and,  upon 
the  whole,  it  seemed  to  him  that  the  proper 
decree  to  make  would  be  according  to  the 
minutes,  which  he  would  now  read. 

Declare,  that  the  right  to  the  surplus  of 
the  estate  and  effects  of  G.  W.  Dyson, 
vested  in  the  defendant  S.  Sturgis,  as  the 
assignee  of  the  effects  of  the  said  G.  W. 
Dyson,  under  an  order  of  the  Court  for 
the  Relief  of  Insolvent  Debtors  in  Eng- 
land, dated  the  1st  of  December  1849, 
which  surplus  is  mentioned  or  referred  to 
in  the  order  made  or  notice  given  by  the 
Chief  Commissioner  of  the  said  court, 
dated  the  12th  of  July  1856,  was  assigned 
by  the  said  G.  W.  Dyson  to  the  plaintiff 
R.  Cook,  as  purchaser  thereof,  by  the 
indenture  of  the  8th  of  July  1850;  and 
that,  under  such  assignment,  the  plaintiff 
is  entitled  to  such  surplus,  subject  to  the 
right  of  the  defendant  S.  Sturgis,  in  whom 
the  estate  and  effects  of  the  said  G.  W. 
Dyson  are  vested,  as  provisional  assignee 
of  the  said  court,  under  an  order  of  the 
said  court,  dated  the  16th  of  March  1853, 
to  have  paid  to  him  what,  if  anything, 
remains  due  in  respect  of  3,000/.,  the  con- 
sideration money  for  the  said  assignment, 
and  interest  thereon.  Direct  an  inquiry 
to  be  made  whether  any,  and  what  part,  of 
the  sum  of  3,000/.,  the  consideration  money 
mentioned  in  the  said  indenture  of  assign- 
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nent  of  the  8th  of  July  1850,  remains 
unpaid,  and  the  amount,  if  any,  which 
remains  due  for  principal  money  in  respect 
of  the  said  sum  of  3,000/.,  together  with 
interest  at  the  rate  of  4/.  per  cent.,  from 
the  8th  of  July  1 850 ;  and  it  is  ordered 
that  the  plaintiff  Robert  Cook  do  pay  to 
the  defendant  S.  Sturgis,  as  such  provi- 
sional assignee  of  the  estate  and  effects  of 
6.  W.  Dyson,  what,  if  anything,  shall  be 
certified  to  be  due  in  respect  of  such  con- 
iideration  money  and  interest.  The  plain- 
tiff Robert  Cook  to  be  at  liberty  to  make 
ittch  application  as  he  may  be  advised  to 
the  Court  for  Relief  of  Insolvent  Debtors, 
to  give  effect  to  the  aforesaid  declaration, 
and  the  amount  which  shall  be  received  by 
the  plaintiff  under  any  order  of  the  Court 
for  the  Relief  of  Insolvent  Debtors,  is  to 
he  paid  into  the  Bank  of  England  to  the 
credit  of  this  cause;  this  decree  to  be 
without  prejudice  to  any  question  as  to 
the  claims  of  the  defendants  J.  Renninson, 
6.  H.  l*aylor,  and  J.  MacLeoman,  under 
the  deed  of  the  6th  of  March  1851,  and 
articles  of  agreement  of  the  27th  of  Octo- 
ber 1851,  and  the  deed  of  the  5th  of 
December  1851,  with  liberty  to  any  of  the 
parties  to  apply. 
No  order  as  to  costs. 

Jan.  11th,  1859. — From  this  decree  the 
defendant  S.  Sturgis  appealed. 

Mr.  Malinsj  Mr.  Rogers  and  Mr, 
W,  H.  G.  Bagshawe^  for  the  plaintiff,  cited 
The  Queen  v.  Law, 

Mr.  Bacon  and  Mr,  Osborne ,  for  Mr. 
Sturgis,  relied  upon  the  authorities  cited 
in  the  court  below,  and  the  statute  5  &  6 
Vict.  c.  116. 

Mr.  Hojfman  and  Mr,  Marten,  for  the 
other  defendants. 

Lord  Justice  Knight  Bruce.— The 
subject  of  contention  here  is  not  a  matter 
that  is  at  all  brought  into  collision  with 
the  first  insolvency.  As  I  understand 
the  facts,  all  claims  and  all  rights  under 
the  first  insolvency  have  been  fully  satis- 
fied, except  the  payment  of  the  surplus— 
for  surplus  there  was — to  the  insolvent. 
The  dispute  before  us  merely  relates  to 
that  clear  and  admitted  surplus.  His  equit- 
able title  to  that  clear  and  admitted  sur- 


plus he  has  dealt  with,  and  the  plaintiff 
claims  under  that  dealing.  It  seems  that, 
after  the  transaction  between  the  plaintiff 
and  the  insolvent  in  respect  of  this  surplus 
had  been  completed  as  far  as  contract 
went,  the  insolvent  became  insolvent  again. 
That,  of  course,  did  not  take  away  the 
right  of  the  plaintiff  to  have  his  title  adju- 
dicated exactly  as  if  there  had  been  no 
second  insolvency ;  the  assignee  under  the 
second  insolvency  being  only  substituted 
for  the  assignor.  Accordingly,  he  is  plainly 
entitled,  in  this  suit,  to  have  his  right 
declared ;  and  that  whether  there  is  or  is 
not  a  concurrent  jurisdiction  in  the  Insol- 
vent Court,  as  to  which  I  desire  to  be 
understood  as  not  saying  anything.  What 
the  decree  meant  to  do  was  to  declare  that 
right.  It  is  said  that  the  right  under  the 
instruments  under  which  this  gentleman, 
the  plaintiff,  claims,  is  questionable ;  but 
not  one  party  to  the  cause  has  on  any 
former  occasion,  or  has  now,  intimated  any 
intention  or  wish  to  institute  a  suit  for  the 
purpose  of  relief  against  those  instruments, 
or  either  of  them.  It  must  be  taken,  there- 
fore, that  the  plaintiff's  title  is  in  equity 
unexceptionable.  That  title  being  proved, 
it  is  our  duty  to  declare  and  act  upon  it, 
so  far  as  the  nature  of  the  title  and  the 
nature  of  this  record  allow  us  to  do.  That 
is  what  the  decree  intended  to  declare. 
There  are  two  or  three  alterations  that 
may  be  made  consistently  with  the  inten- 
tion with  which  that  decree  was  made,  to 
which,  I  understand,  the  plaintiff  accedes. 
With  regard  to  the  declaration  that  the 
decree  should  be  without  prejudice  to  cer- 
tain matters  (which  is  at  the  end  of  it),  I 
doubt  also  whether  that  exactly  expresses 
what  the  learned  Judge  meant.  I  think 
he  could  not  mean  to  say  that  the  decree 
was  to  be  without  prejudice  to  any  ques- 
tion between  the  plaintiff  and  any  of  the 
defendants ;  because  the  time  had  arrived 
for  adjudicating  upon  that.  The  meaning 
of  the  learned  Judge  was,  to  declare  that 
it  should  be  without  prejudice  to  any  ques- 
tion of  title  to  the  3,000/.,  the  price  con- 
tracted to  be  paid  by  the  plaintiff,  if  that 
price  should  appear  not  fully  to  have  been 
paid.  It  seems  to  me,  therefore — and  I 
believe  it  is  the  opinion  of  the  Lord  Justice 
also— that  that  declaration  as  to  the  decree 
being  without  prejudice  should  be  altered 
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accordingly,  and  to  that,  I  understand,  the 
plaintiff  has  no  objection. 

Lord  Justice  Turner.— -In  this  case, 
the  question  being  as  to  the  rights  of  the 
parties  to  the  surplus  under  the  first  in- 
solvency, this  Court  must  originally  have 
had  power  to  adjudicate  on  the  rights  of 
parties  who  have  dealt  with  insolvent 
debtors  for  the  surplus  of  their  estates.  I 
cannot  think  that  the  Insolvent  Debtors 
Act  has  taken  away  the  right  to  adjudicate 
upon  that.  It  may  have  given  the  Insol- 
vent Debtors  Court  a  concurrent  right  to 
adjudicate,  and  looking  at  it  in  the  point 
of  view  of  there  being  two  Courts  with 
concurrent  jurisdiction,  the  question  seems 
to  me  one  of  convenience  as  to  which  of 
the  two  Courts  can  best  administer  the 
property.  Looking  to  the  language  of  this 
act  of  parliament,  I  think  there  would  be 
very  considerable  difficulty  in  working  out 
the  equitable  rights  of  these  parties  under 
the  provisions  of  the  act;  and  I  think, 
therefore,  tliat  it  is  rather  a  case  for  this 
Court.  I  think  the  decree  has  gone  a 
little  too  far  in  declaring  the  plaintiff  to 
be  entitled  under  the  assignment  of  the 
8th  of  July  1856,  in  the  face  of  the  agree- 
ment which  the  plaintiff  has  himself  stated 
in  the  bill,  by  which  he  has  agreed  to 
take  the  purchase-money  which  was  to 
be  given  under  that  agreement  with  500/. 
more,  and  a  moiety  of  the  surplus,  and 
therefore  that  part  of  the  decree  must  be 
qualified  accordingly.  I  think,  also,  the 
reservation  on  the  subject  of  claim  **  with- 
out prejudice  to  the  claim,**  is  a  question 
which  we  cannot  properly  decide  in  this 
suit.  We  can  decide  this — that,  as  be- 
tween the  plaintiff  and  all  the  defendants, 
the  plaintiff  is  entitled  to  his  3,000/.  and 
interest,  and  his  500/.,  and  a  moiety  of 
the  ultimate  surplus  ;  but  as  to  the  other 
moiety  of  the  ultimate  surplus,  that  may 
be  afiected  by  the  trust-deed  by  which 
that  moiety  was  assigned  for  the  benefit 
of  the  creditors,  or  it  may  belong  to  Mr. 
MacLeoman  under  the  assignment  to  him. 
The  right  to  that  is  a  question  arising  be- 
tween co-defendants,  and  therefore  I  think 
that  also  must  be  reserved  by  the  decree, 
and  probably  it  will  be  found  convenient 
to  the  parties  to  make  some  inquiries 
about  it,  if  it  is  desired.  I  think  there 
cannot   be   much    doubt    about    it,    be- 


cause, if  the  agreement  between  the  trus- 
tees under  the  deed  of  the  6th  of  March 
1851  be  established,  and  those  trustees 
were  competent  to  make  that  agreement, 
they  would  be  assignees  of  the  fund,  and 
if  they  were  assignees  of  the  fund  one  does 
not  see  how  Mr.  MacLeoman  would  have 
any  claim  against  them. 


>0D,  V.C.  ) 
>ec.  18;  > 
I.  15,  28.) 


Wood,  V.C. 

Dec. 
Jan. 


CATTLET  r.  ARNOLD. 


Apportionment  —  Rent  —  Parol 
from  Year  to  Year, 


Where  a  tenancy  from  year  to  year  ka$ 
been  originally  created  by  the  owner  of  the 
feCi  it  is  not  determined  by  the  death  of  m 
tenant  for  life  claiming  under  the  origimal 
lessor^  and  the  statute  11  Geo.  2.  c.  19« 
5.  15.  does  not  therefore  apply  to  such  a  ease. 

Nor  does  the  4  ^  5  Will.  4.  e.  22.  app^ 
to  rents  reserved  by  parol. 

Therefore^  where  the  owner  of  the  fea 
demised  by  parol  to  tenants  from  year  Is 
year  and  died,  having  devised  the  estate9 
to  a  tenant  for  life,  with  remainder  over^ 
upon  the  death  of  the  tenant  for  life  it  was 
held,  that  the  remainderman  was  entitled  to 
the  whole  of  the  rents  accruing  for  the 
ha  If -year  in  which  he  died,  without  appor» 
tionment. 

So,  also,  where  the  parol  demise  originated 
with  the  tenant  for  life. 

George  Henry  Arnold,  by  his  will, 
dated  the  1st  of  November  1839,  derised 
all  his  real  estates  whatsoever  and  where- 
soever, subject  to  the  mortgage  incum- 
brances charged  thereon,  to  his  wile 
Susannah  during  her  widowhood,  with  re« 
mainder  to  his  son  Henry  Arnold  for  his 
life,  with  remainder  to  the  first  and  otfasr  ' 
sons  of  Henry  in  tail. 

The  testator  died  on  the  27th  of  Oeto— - 
her  1844  and  Susannah    Arnold  on 
28th  of  April   1851,  whereupon    Hei 
Arnold  entered  into  the    possession 
receipt  of  the  rents  and   profits   of  th»- 
devised  estates  as  the  next  tenant  for  lii 
under  the  will. 

The  suit  of  Cattley  v.  Arnold  was  insi 
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tatod  bj  incnmbnuieen  on  the  Hfe  ettate 

d  Heorj  Arnold,  for  the  parpoee  of  ob« 

tuning  the  application  of  the  rents  and 

/irofitt  of  hit  life  estate  in  discharge  of  their 

iQcnmbrances,  and  by  an  order  made  in 

the  suit  on  the  5th  of  December  1854  a 

receiver  was  appointed. 

Henry  Arnold  died  on  the  28th  of  Sep- 
tember 1858,  leaving  a  son,  who  thereapon 
became  tenant  in  tail  in  possession  under 
the  will  of  the  testator. 

A  considerable  portion  of  the  estates 
'vras  held  by  tenants   from  year  to  year 
under  common  tenancies  from  year  to  year, 
created  by  the  testator  in  his  lifetime  by 
parol.      Other  portions   were  held  upon 
'tenancies  firom  year  to  year  granted  by 
^lie  testator  by  agreements  in  writing ;  and 
zaone  of  such  tenancies  had  since  been  de- 
termined. The  other  portions  of  the  estates 
—  UL  let  by  Susannah  Arnold  and  Henry 
.Arnold    successively  to    various    tenants 
ampon  common  tenancies  from  year  to  year 
by  parol,  and  these  tenancies  were  also 
still  in  force. 

The  receiver  had  received  the  half-year's 

r«nts  accruing  due  up  to  the  29th  of  Sep- 

^^cmbcr  1858,  and  the  question  that  now 

^uoie  was,  whether  these  rents  belonged 

'^MrhoUy  to  the  tenant  in  tail,  or  whether 

^a  spportionment  was  to  be  made  in  re- 

^peet  of  the  life  estate  of  Henry  Arnold 

'Op  to  his  decease.     The  infant  tenant  in 

^ail  accordingly  presented   this   petition, 

^naying  that  proper  directions  might  be 

^iren  according  to  his  rights  as  the  same 

^Wid  be  considered  by  the  Court  with 

^^gsrd  to  the  application  of  the  half-year's 

%«nti. 

Mr,  Daniel  and  Mr,  Rogen,  for  the 

petitioner,  claimed  the   entire  half-year's 

>^ti  mi  the  ground  that  the  interest  of  a 

^naot  from  year  to  year  was  not  deter- 

"^sSmA  by  the  death  of  the  tenant  for  life. 

^sct  11  Qeo,  2.  c.  19.  s.  15,  therefore, 

^aot  apply,  nor  did  the  Apportionment 

Act,  4  ft  5  Will.  4.  c.  22,  apply  to  rents 

Bible  by  tenants  from  year  to  year  which 
not  been  reserved  by  an  instrument 
>•  writing.-— 

h  re  Marhhy,  4  Myl.  &  Cr.  484. 
i)oev.  Porter,  8  Term  Rep.  13. 
&ei  V.  Perrot,  4  Car.  &  P.  230. 
Moidtm  V.  WhUe,  2  Term  Rep.  159. 
Siv  BiBiis,  XXVIIL— Chasc. 


Mr,  J,  Pearson  (with  whom  was  Mr, 
Toller\  for  the  incumbrancers  on  the  life 
estate  of  Henry  Arnold. — The  tenant  for 
life  had  no  power  to  create  or  renew  a 
tenancy  lasting  beyond  his  own  life,  and 
the  interest  of  the  tenant  therefore  ceased 
at  his  death.  The  consequence  is,  the  rent 
is  apportionable.— 

Kevill  V.  Davietf  15  Sim.  466. 

Parker  v.  Constable,  3  Wils.  25. 

Right  d.  Flower  v.  Darby,  1  Term 
Rep.  159. 

Tomkins  v.  Lawranee,  8  Car.  &  P.  729. 

Birch  V.  fVright,  1  Term  Rep.  378. 

Mr,  Daniel,  in  reply. 

Jan.  28. — ^Wood,  V.C. — The  question 
in  this  case  is  new ;  for  after  an  anxious 
examination  of  all  the  authorities,  I  have 
found  no  case  exactly  in  point,  although 
there  is  one  which  comes  very  near  the 
present.  I  had  a  very  strong  impression 
that  the  tenancy  being  renewed  by  pay- 
ment of  rent  from  year  to  year,  a  new  con- 
tract arose  year  by  year,  and  consequently, 
that  the  tenancy  was  determined  by  the 
death  of  the  tenant  for  life,  in  which  case 
there  would  of  course  be  an  apportionment. 
However,  it  appears  from  the  judgment  of 
Buller,  J.,  in  Right  v.  Darby,  that  as  early  as 
Henry  the  Eighth's  time,  it  was  determined 
that  a  tenant  from  year  to  year  was  entitled 
to  half  a  year's  notice  to  quit,  to  expire  at 
the  end  of  the  year.  In  Doe  d.  Rigge  v. 
Bell  {I),  which  was  a  case  of  a  parol  demise 
for  seven  years,  with  an  agreement  that 
the  tenant  should  enter  at  Lady-day  and 
quit  at  Candlemas,  though  the  lease  was 
void  by  the  Statute  of  Frauds  as  to  the 
duration  of  the  term,  yet  Lord  Kenyon 
held,  that  the  tenant  held  under  the  terms 
of  the  lease  in  other  respects,  as  to  the 
rent,  the  time  of  the  year  when  the  tenant 
was  to  quit,  &c.,  and  that  a  person  who 
entered  on  that  demise  and  paid  rent,  would 
be  a  tenant  from  year  to  year,  and  that 
view  has  been  adopted  since.  There  is  a 
very  early  case  of  Legg  v.  Strudwick  (2), 
which  was  a  case  of  a  demise  to  A.  haben^ 
dum  de  anno  in  annum,  et  sic  ultrd  quamdiu 
ambabus  partibus  pUiceret,  to   commence 

(1)  5  Term  Rep.  471 

(2)  2  Salk.  414. 
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from  Lady-day  1703|  rendering  an  annual 
rent,  payable  quarterly.  The  lessee  entered^ 
and  died  on  the  17th  of  December  1706| 
and  the  lord  distrained  for  rent  for  a  year 
and  a  half,  ending  at  Christmas;  and  it  was 
held,  first,  that  after  the  two  years  the 
lessor  or  lessee  might  determine ;  but  if 
the  lessee  held  on,  he  was  not  then  tenant 
at  will,  but  for  a  year  certain ;  for  his 
holding  on  must  be  taken  to  be  an  agree- 
ment to  the  original  contract,  and  in  exe- 
cution of  it;  and  the  first  contract  was 
from  year  to  year.  Secondly,  the  third 
year  is  not  in  the  nature  of  a  distinct  in- 
terest, because  it  arises  from  the  same 
executory  contract,  and  therefore  the  lessor 
may  distrain  the  third  year  for  the  rent  of 
the  second ;  and  such  an  executory  con- 
tract as  this  is  not  void  by  the  Statute  of 
Frauds,  though  it  be  for  more  than  three 
years,  because  there  is  hereby  no  term  for 
above  two  years  ever  subsisting  at  the 
same  time,  and  there  can  be  no  grant  to 
a  purchaser,  for  the  utmost  interest  that 
can  be  to  bind  him  can  be  only  one  year. 
That  case  is  referred  to  by  BuIIer,  J.,  in 
Birch  V.  Wright,  as  authorizing  the  posi- 
tion, that  where  a  tenant  from  year  to  year 
holds  on  for  several  years,  the  demise  may 
be  laid  as  a  demise  originally  for  that 
number  of  years ;  it  might  be  laid  as  a 
demise  for  each  succeeding  year,  but  it 
might  also  be  laid  as  a  demise  from  the 
original  date  of  the  contract.  In  many 
cases  it  has  been  held,  that  a  person  taking 
a  new  interest  may  lay  the  demise  as  a 
new  contract— TomA^iRJV.  Lawrance,  The 
effect  of  the  two  classes  of  cases  is,  that 
you  may  either  lay  the  demise  as  com- 
mencing from  the  time  of  the  original  con- 
tract, or  as  commencing  with  any  particular 
year  of  the  tenancy.  The  next  question 
is,  what  is  the  effect  of  being  able  to  lay 
the  demise  from  the  date  of  the  original 
tenancy,  in  the  case  of  a  devise  by  the 
original  owner  to  one  for  life,  with  remain- 
der in  fee  to  another  ?  Abundant  autho- 
rity has  shewn,  that  all  persons  claiming 
under  the  original  lessor  are  bound  by  the 
terms  of  the  original  contract,  which  is  not 
determinable,  except  by  notice  expiring  at 
the  proper  quarter-day,  and  the  tenant  for 
life  could  not  determine  the  tenancy,  except 
on  the  same  terms  as  the  original  lessor 
through  whom  he  claims  must  have  ob- 


served. In  Botheroyd  v.  WooUey  (3)  the 
&ct8  were  these:— A  tenant  in  fee  of 
premises  let  to  tenants  from  year  to  year, 
died  in  the  middle  of  a  quarter,  having 
devised  the  premises  to  his  widow  for  life. 
She  died  within  the  year  of  tenancy  fol« 
lowing  the  death  of  the  testator,  and 
it  was  held,  that  the  devisor  not  having 
given  notice  to  determine  the  tenancy,  it 
continued  after  his  death,  and  a  new 
tenancy  was  not  created  by  the  tenant  for 
life  ;  and  she  having  died  in  the  middle  of 
a  quarter,  her  administratrix  was  not  en- 
titled to  an  apportionment  of  the  renL 
The  exact  *point,  however,  which  occurs 
here  did  not  arise  in  that  case,  for  the 
tenancy  was  continued,  not  by  the  tenant 
for  life,  but  by  the  testator's  omission  to 
give  notice.  The  case  of  Kevill  y.  DavieM 
was  as  follows :  —  A,  on  his  father's 
death,  became  tenant  in  tail  in  posses* 
sion,  with  remainder  to  his  younger 
brother  in  tail,  and  a  suit  was  instituted 
on  behalf  of  A.  and  his  brother,  who  was 
entitled  to  a  portion  out  of  tlie  estate« 
and  a  receiver  was  appointed.  Upon  the 
death  of  A.  without  issue,  his  administra* 
trix  was  held  entitled  to  a  proportionate 
part  of  the  rents.  That  case  does  not 
touch  the  point  here ;  for  the  letting  was, 
by  the  receiver  on  behalf  of  the  tenant  in 
tail  alone.  On  the  other  hand,  in  Browm 
V.  Candler  (4),  which  is  referred  to  in 
the  argument  of  Botheroyd  v.  WooUty^ 
although  a  receiver  had  been  appointed, 
the  Lord  Chancellor,  reversing  the  decision 
of  the  Master  of  the  Rolls,  directed  the 
whole  rent  to  be  paid  to  the  remainder* 
man.  Therefore,  the  whole  case  comes 
back  to  the  view  taken  by  the  Courts  of 
law.  In  Pike  v.  Eyre  (5)  a  tenant  from 
year  to  year  subdemised  from  year  to  year, 
and  in  pleading  the  latter  it  was  described 
as  a  tenancy  from  year  to  year,  and  so 
from  year  to  year,  as  long  as'  the  parties; 
should  respectively  please,  during  the  com* 
tinuance  of  the  detniie  to  the  party  who 
subdemised,  and  this  was  held  to  be  a 
proper  description  of  the  legal  effect  of  the 

(3)  5  Tyrw.  522;  i.  c  4  Law  J.  Rep.  (■.■.) 
£xch.  168. 

(4)  9  Law  J.  Rep.  ChaiijC.  212. 

(5)  9B.&C.  909{  I.0.4M,  &  11661;  8  Law 
J.  Rep.  K.B.  69. 
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rabdemiBe*      Oxle^  ▼.  James  (6)  was  a 
more  singular  case.     A  tenant  from  year 
to  year  had  demised  for  thirty-fonr  years, 
and  the  under-lessees  again  demised  for 
e^teen  years ;  and  it  was  held,  that  as 
the  lessees  of  the  term  actually  con  tinned 
k  possession  during  the  thirty- four  years, 
their  interest  and    that  of  their  under- 
tenant might  he  descrihed    in   pleading 
cither  as  an  estate  from  year  to  year,  or 
as  an  eatate  for  the  term  of  years,  and 
therefore  they  had  a  reversion  upon  the 
auhdemise.  The  ohservations  of  Parke,  B. 
nade  during  the  argument  are  important. 
He  says,  "  If  he  has  a  defeaiible  reversion, 
imtil  it  he  defeated,  has  he  not  a  good 
^reversion   upon   the   sublease?     Legg  v. 
^irmdwici  and  Bae.  Ahr.  '  Leases'  (L,  8,) 
what  18  the  nature  of  an  estate  from 
to  year ;  namely,  a  lease  for  a  year 
certain,   with  a  gprowing  interest   during 
every  year  thereafter,  springing  out  of  the 
cnigtnal  contract,  and  parcel  of  it.     A  de- 
snlse,  therefore,  by  sach  a  person  for  a 
9erm  of  years  is  no  assignment :  he  never 
sneans  to  part  with  the  whole  benefit  of 
"ibst  interest.     It  is  a  term  for  so  many 
^^esis,  subject   to   determination   by   the 
ceisation  of  the  original  interest."     The 
effect  of  that  case  is,  that  you  take  a  new 
interest  every  year,  and  refer  it  to  the 
original  contract.     That  original  contract 
<sn  only  be  determined  by  notice.     The 
tenant  for  life  has  an  opportunity  of  break- 
ing off  the  contract  at  the  end  of  any  year 
of  the  tenancy  ;  but  until  that  is  done  I 
apprehend  it  is   not    competent   for  the 
nfersioner  to  determine  it.     I  think  the 
tnie  view  of  the  authorities  is  taken  by 
^sxke,  B.  in  Oxley  v.  James,     I  cannot 
tnter  into  the  question  of  inconvenience. 
It  is  probably  by  an  oversight  that  the 
statute  of  Will.  4.  does  not  apply  to  leases 
oetted  by  parol^   but  I   cannot  remedy 
^    It  will  therefore  be  declared,  that 
^  petitioner  is  entitled  to  the  entire  half- 
yetr's  rent  due  at  Michaelmas  1858,  from 
^  tenants  who  held  from  year  to  year 
^thoQt  written  instruments. 


M 

Dec 


.R.     > 
.14.  3 


POWELL  P.  HELLICAR. 


,V)  \Z  Mee.  &  W.  309;  s.  c  IS  Law  J.  Rep. 


Donatio  Mortis  Causd — Symbolical  De» 
livery — Agent-^Infants. 

A  lady  had  a  dressing-case  and  a  hox^  both 
containing  jewellery ;  the  dressing  case  was 
in  her  possession  at  the  place  where  she 
died,  the  box  was  at  her  residence.  On  her 
death  -  bed  she  delivered  the  keys  to  her 
servant,  with  directions  to  deliver  both  to 
the  plaintiffs  in  the  event  of  her  dying :-» 
Held,  that  this  did  not  amount  to  a  donatio 
mortis  causd  (1 ). 

Elizabeth  Fuidge  was  possessed  of  a 
watch,  some  trinkets  and  other  jewellery  ; 
a  part  of  these  were  kept  in  her  dressing- 
case  and  a  part  in  a  box.  The  dressing- 
case  she  had  with  her  at  Weston-super- 
Mare,  where  she  had  been  staying  for  her 
health,  and  the  box  was  at  her  residence 
in  Clifton.  She  always  kept  both  locked, 
and  retained  the  keys  in  her  possession. 
She  was  very  ill,  and  under  the  idea  that 
she  was  dying,  she,  on  the  13th  of  July 
1858,  a  week  previous  to  her  death,  re- 
quested Mary  Fisher,  her  servant,  to  take 
the  keys  of  the  dressing-case  and  box,  and 
keep  them  until  after  her  (Elizabeth 
Fuidge's)  death,  when  she  was  immediately 
to  deliver  the  watch  and  trinkets  in  the 
dressing-case  and  box  to  the  plaintiffs, 
Catherine  Elizabeth  Powell,  Mary  Ann 
Powell  and  Charles  Turner  Powell,  who 
were  infants.  The  servant  accordingly 
complied  with  this  request ;  she  delivered 
the  keys  and  also  the  dressing-case  and 
box,  with  the  watch,  trinkets  and  jewellery 
to  the  plaintiff  C.  E.  Powell,  and  she  had 
since  retained  the  same  in  her  possession. 
It  was,  however,  questioned  whether  this 
gift  could  take  effect  as  a  donatio  mortis 
causd, 

Mr,  R,  Palmer  and  Mr,  Freeling, — The 
gift  is  good  :  the  servant  was  made  the 
common  agent  both  for  the  donor  and  the 
donee. — 

Duffield  V.  Elwes,  1  Sim.  &  S.  239 ; 
s.  c.  1  Bligh,  N.S.  497 ;  I  Law  J. 
Rep.  Chanc.  239. 

(1)  Moore  «.  Darton,  4  De  Gez  &  Sm.  517; 
I.  c.  SO  Law  J.  Rep.  (n a)  Chanc.  626. 
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JfmtB  Y.  Selbyt  Pree.  Ch.  301. 

Tate  V.  Hubert,  2  Ves.  jun.  111;  s. c. 

4  Bro.  C.C.  286. 
^iiiiii  V.  Markham,  7  Taunt.  224. 
Miller  v.  Miller,  8  P.  Wms.  356. 
Drurif  V.  Smith,  1  Ibid.  404. 
Snellgrove  v.  Baily,  3  Atk.  214. 
BouU  V.  EUis,  17  Beav.  121  ;  s.  c.  4 

De  Gex,  M.  &  G.  249 ;    22  Law  J. 

Rep.  (n.8.)  Chanc.  716. 

Mr,  Selwyn  and  Mr,  Lindley,  for  the 
Tespondents,  referred  to— 

Reddel  v.  Dohree,  10  Sim.  244. 
Farquharson  v.  Cave,  2  Coll.  356;  8.  c. 
15  Law  J.  Rep.  (n.s.)  Chanc.  137. 

The  Master  of  the  Rolls.— -I  have  a 
strong  impression  against  this  gift ;  as  a 
donatio  mortis  causd  I  think  it  cannot  be 
supported. 


BURGESS  V.  HILL. 


M.R.     1 
Dec.  17.  J 

Injunction —  Trade-marks — Costs, 

If  one  trader,  by  using  the  trade-marks 
or  labels  of  another  trader,  provokes  a  suit 
for  the  interference  of  the  Court,  the  defen- 
dant, though  he  withdraws  the  marks  or 
labels,  and  consents  to  a  perpetual  injunc* 
tion,  will  still  be  liable  to  the  costs  of  the 
suit,  and  if  he  does  not  pay  them,  or  refuses 
to  pay  them,  the  plaintiff  will  be  justified  in 
setting  down  the  cause  and  bringing  it  on 
for  hearing. 

The  plaintiff  instituted  this  suit  to  re- 
strain the  defendant  from  using  his  trade- 
marks or  labels. 

The  defendant  undertook  to  withdraw 
the  trade-marks  or  labels,  and  to  submit  to 
a  decree  for  a  perpetual  injunction,  but  he 
refused  to  pay  the  costs  of  the  suit.  The 
plaintiff  was,  therefore,  compelled  to  set 
the  cause  down,  and  it  now  came  on  for 
hearing.  The  only  question,  howeveri 
was  as  to  the  costs. 

Mr,  R,  Palmer  and  Mr,  R,  Moore,  for 
the  plaintiff,  referred  to— 

Millington  ▼.  Fox,  3  Myl.  &  Cr.  388. 
Sir  ell  V.  Abraham,  8  Beav.  598. 
Chappell  V.  Davidson,  2  K.  &  Jo.  123. 


Mr,  Cottrell,  for  the  defSradant. 

The  Master  of  the  Rolls. — ^Thu  ease 
arises  from  mistaken  advice  and  erroneous 
views.  The  parties  might  have  easily 
settled  this  litigation.  The  plaintiff  bad 
a  right  to  a  trade-mark  or  label ;  it  was 
interfered  with  by  the  defendant,  to  what 
extent  it  was  impossible  for  him  to  tell ; 
he  therefore  applied  to  this  Court  for  an 
injunction  to  restrain  the  interference  ¥rith 
his  rights.  I  give  the  defendant  credit  for 
his  statement  when  he  says  that  he  did 
not  know  he  was  doing  wrong.  There  is, 
however,  a  maxim  without  which  no  Court 
could  proceed,  that  ignorantia  legis  nemimem 
excusat;  were  it  not  so,  it  would  be  impos- 
sible to  say  that  a  person  was  liable  to 
make  redress  to  another  with  whose  rigbta 
he  had  interfered,  simply  because  he  waa 
ignorant  that  he  was  interfering  with  an- 
other's rights.  The  Court  is  bound  to 
instruct  parties  that  they  must  not  inter- 
fere with  the  rights  of  others.  It  has  been 
said  that  it  would  be  useful  if,  on  all  occa- 
sions, a  plaintiff,  before  he  filed  his  bill, 
were  to  apply  to  the  defendant  and  ask 
him  whether  he  would  accede  to  his  de- 
mand. In  that  I  concur,  but  it  is  not  the  role 
of  the  Court,  and  it  could  not  be  acted  on,  as 
in  many  cases  before  an  injunction  could 
be  obtained  the  injury  would  have  been 
completed.  In  this  case,  however,  the 
plaintiff  had  an  undoubted  right  to  ask  for 
an  injunction  to  restrain  the  use  of  his 
trade-mark  or  label.  The  defendant  pro- 
perly said,  '*I  have  no  wish  to  interfere 
with  your  trade-mark  or  label ;  I  was  not 
aware  I  was  doing  a  wrong,  and  I  will 
undertake  not  to  do  so  in  future,  and  I 
will  take  the  labels  off  the  bottles,  that  no 
more  may  be  sold  under  them'*;  there 
would  have  been  nothing  more  to  do  bad 
he  gone  on  to  say  what  the  defendant  did 
in  Millington  v.  Fox,  '*  I  will  make  yoa 
compensation  for  any  injury  you  may  have 
sustained";  or  if  he  had  said,  '*  I  wUl  pay 
the  costs  of  the  suit,'*  for  I  should  not  have 
required  him  to  make  an  offer  so  extensire 
as  that  made  in  Millington  v.  Fox,  The 
language  there  was,  "  any  injury  you  may 
have  sustained";  these  words  would  havf 
included  not  merely  the  costs  of  the  suit 
but  they  would  have  extended  to  an* 
injury  the  plaintiff  might  have  experience 
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in  his  trade  by  the  use  of  the  trade-marks.  I 
shoald  have  considered  the  costs  sufficient 
—all  that  could  have  been  required  of  him. 
The  defendant,  however,  sought  an  inter- 
view  with  the   plaintiff's   solicitor,   who 
told  him  that  the  costs  would  be  50/.,  and 
be  afterwards  wrote  to  him,  saying,  *'  You 
must  pay  the  costs  of  the  suit ;  they  will 
be  50/."  The  defendant,  probably  thinking 
it  a  large  sum  (and  it  seems  a  large  sum) 
Hot  costs  up  to  that  time,  wrote,  saying, 
''I  will  accede  to   the  injunction   being 
made  perpetual,  but  the  parties  must  pay 
their  own   costs."     The   answer   to  that 
was,  *'No ;  you  must  pay  the  costs  of  the 
sut" ;  and  the  solicitor  adds,  "  you  pro- 
mised to  pay  them."     The  letter  can  only 
mean,  you  must  pay  the  costs,  they  will 
be  about  50L     If  the  defendant  had  said 
in  answer^  "  I  will  pay  you  what  is  reason- 
able finr  the  costs  of  Uie  suit,  but  they 
nust  be  taxed,  so  that  I  may  not  be  called 
ipon  to  pay  more  than  I  ought,"  I  should 
bife  viewed  the  matter  in  a  very  different 
light.      There  was   some  further   corre- 
ipondence,  but  as  it  was  written  without 
piejadiee  I  take  no  notice  of  it,  as  it  ought 
act  to  be  read.     Considering,  then,  the 
€oane  of  the  Court,  how,  under  such  cir- 
cumstances, could  the  defendant  come  here 
ttd  say, "  the  plaintiff  must  pay  his  costs  "? 
If  the  plaintiff  had  given  notice  of  motion, 
>nd  the  defendant  had  resisted,  the  simple 
cieet  would  have   been   that  the   Court 
vottld  have  refused  the  motion,  with  costs. 
He  had  no  means  of  getting  the  costs,  ex- 
cept by  proceeding  to  the  hearing  of  the 
cnne.  It  is  certainly  to  be  regretted,  that  it 
^old  be  made  necessary  for  the  plaintiff 
to  bear  the  further  expense  of  hearing  the 
Cttie,  for  the  purpose  of  getting  the  costs 
to  which  he  was  entitled.     In  Millingtan 
V.  For,  where  the  offer  had  been  to  do 
fverything,  which,  of  course,  would  have 
iBcIoded  the  costs  up  to  the  time  when 
k  received  notice,  it  was  held,  that  the 
plaintiff  should  not  have  his  costs,  only  on 
^  ground  that  he  went  on  to  do  some- 
^Ui^  which    he    afterwards    abandoned. 
h  this  case  the  litigation  seems  to  have 
proceeded  upon  some  mistake  of  the  rights 
of  the  parties,  and  possibly  some   little 
tenper.     I,  however,  have  power  only  to 
administer  the  law  and  protect  the  rights 
of  the  parties.  If  the  defendant  had  offered 


the  plaintiff  what  he  was  entitled  to,  and 
the  plaintiff  had  proceeded  with  the  suit, 
I  would  not  have  given  him  a  penny  more 
costs  after  that  period ;  indeed,  I  should 
have  striven  to  make  him  pay  the  subse- 
quent costs.  As,  however,  the  defendant 
has  made  no  offer,  I  must  make  a  decree 
for  a  perpetual  injunction,  and  the  defen- 
dant must  pay  the  costs. 


MR  TcAILLAUD's  PATENT  TANNING 

Jan    11        I     COMPANY     (limited)     V, 

t      CAILLAUD. 

Costs,  Security  for — Limited  Companies 
—20  ^21  Vict.  c.  14.  s.  24. 

The  Court  will  not  require  from  a 
limited  company  security  to  be  given  for 
costs  at  the  instance  of  a  defendant  who 
alleges  that  the  plaintiffs  are  insolvent,  since 
the  solvency  or  insolvency  of  the  plaintiffs 
can  only  be  ascertained  on  the  accounts 
being  taken. 

This  suit  was  instituted,  by  the  company, 
against  the  defendant,  their  late  manager, 
who  now  moved  under  the  20  &  21  Vict, 
c.  14.  8.  24.  (1)  that  all  further  proceedings 
might  be  stayed  until  the  plaintiffs  gave 
security  for  costs.  The  defendant  by  his 
affidavit  stated,  that  the  company  was  in- 
corporated under  the  Joint-Stock  Com- 
panies Acts,  1856, 1857,  with  limited  liabi- 
lity ;  that  all  the  shares,  with  the  exception 
of  one,  had  been  fully  paid  up  by  the 
shareholders ;  that  the  one  shareholder 
who  had  not  paid  up  was  a  bankrupt; 
that  the  company  had  ceased  all  business, 
and  had  not  carried  on  any  mercantile 
operations  for  several  months ;  that  the 
whole  stock  and  plant  had  been  sold,  and 
that  proceedings  had  been  taken  to  wind 

(1)  The  section  is  as  follows: — "Where  t  limit- 
ed  company  is  plaintiff  or  pursuer  in  any  action, 
suit  or  other  legal  proceeding,  any  Judge  haring 
jurisdiction  in  the  matter  may,  if  it  be  proved  to 
his  satisfaction  that  there  is  reason  to  belieye  that, 
if  the  defendant  be  successful  in  his  defence,  the 
assets  of  the  company  will  be  insufficient  to  pay 
his  costs,  require  sufficient  security  to  be  given  for 
such  costs,  and  may  stay  all  proceedings  until 
such  security  be  given.** 
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up  the  company ;  that  the  company  was 
iniolvent  and  unable  to  pay  its  debts,  and 
that  the  defendant,  if  he  succeeded  in  the 
suit,  would,  in  the  absence  of  security,  be 
unable  to  obtain  any  costs,  as  the  assets 
of  the  company  were  insufficient  to  pay 
them. 

Mr,  HugheSt  in  support  of  the  motion. 

Mr.  Cracknall,  for  the  company. — There 
is  nothing  in  the  defendant's  affidavit  to 
shew  that  the  company  is  insolvent,  and 
the  Court  will  not  assume  it. 

The  Master  of  the  Rolls. — The  act 
cannot  mean  to  dispense  with  the  judg- 
ment of  the  Court ;  it  requires  proof  to  the 
satisfaction  of  the  Court  that  the  assets  of 
the  company  will  be  insufficient  to  pay 
the  costs.  Before  any  such  conclusion  can 
be  arrived  at,  the  cause  must  be  heard 
and  the  accounts  must  be  taken.  I  am 
compelled,  therefore,  to  refuse  the  motion ; 
but  as  the  point  is  new,  the  costs  must  be 
costs  in  the  cause. 


KiNDERSLET,  V.C.I 

J.J  >        BIONOLD  V,  GILES. 

Legacy — Annuity^  Duration  of, 

A  testator  gave  a  svm  of  4,300Z.  eomols 
to  his  exeeutorSy  upon  trust  as  to  the  annual 
dividends  thereof,  amounting  to  129/.,  to 
pay  his  brother  and  two  sisters  an  annuity 
of  20/.  each  during  their  lives ;  the  re- 
mainder  of  the  said  dividends  he  directed  to 
be  paid  to  his  nephew  during  his  life;  and  as 
and  when  the  brother  and  two  sisters  should 
die,  then  the  three  annuities  of  201 »  were  to 
be  paid  to  A,  B,  and  C,  the  eldest  taking  the 
first  of  the  said  annuities  that  should  fall  in, 
and  the  others  in  like  manner  by  seniority. 
And  after  the  decease  of  the  survivor  of 
A,  B,  and  C,  then  the  principal  sum  0/4,300/. 
was  given  to  Ann  Beale : — Held,  that  the 
bequests  to  A,  B,  and  C  were  gifts  of  certain 
portions  of  the  dividends  of  the  capital  sum 
of  money,  and  not  annuities ;  and  that  the 
personal  representative  of  one  of  the  three 
who  had  died  was  entitled  to  receive  his 
annual  sum  of  20/.  until  the  death  of  the 
survivor  of  the  three. 


Vth  of  December  last,  when  tlie  Yioe 
Chancellor  decided  the  priheipal  qnettioii 
arising  in  the  suit,  bat  directed  die  ease 
to  stand  over  for  argument  upon  the 
construction  of  the  will  of  the  testator 
in  the  cause,  and  directed  that  certain 
other  parties  should  be  brought  before 
the  Court  (1). 

The  testator,  Joachim  Hibberd,  bj  hit 
will,  dated  the  8th  of  December  1819, 
appointed  his  brother  J.  Hibberd  and 
Charles  Beale  his'  executors ;  and  he  di« 
rected,  as  regarded  a  particular  turn  of 
4,d00/.  in  the  3/.  per  cents.,  that  the  said 
sum  should  remain  there  and  be  transferred 
into  the  names  of  his  executors,  or  the 
survivor  of  them,  their  or  his  executors  or 
administrators  for  the  uses  and  purposes 
following,  that  is  to  say,  as  to  the  annual 
dividends  or  interest  then  payable  thereon 
amounting  to  129/.  per  annum,  in  trust  to 
pay  to  his  brother  James  Hibberd,  and 
to  his  two  sisters.  Patience  Lane  and 
Susannah  Bowring,  one  clear  yearly  an« 
nuity  or  sum  of  20/.  each  during  their 
livesy  and  the  remainder  of  the  said  divi- 
dends or  interest  of  129/.  he  directed  to  be 
paid  to  his  nephew  Robert  Samuel  Hibberd 
during  his  life ;  and  as  and  when  the  tes- 
tator's said  brother  James  and  siBters  Pa- 
tience and  Susannah  should  depart  this 
life,  then  he  directed  that  the  three  several 
annuities  of  20/.  each  should  devolve  and 
be  paid  to  Louisa  Hibberd  (afterwards  the 
wife  of  Stephen  Webb),  the  said  Robert 
Samuel  Hibberd  and  Elisabeth  Hibberd 
(afterwards  the  wife  of  John  Riley,  and 
since  deceased),  the  eldest  taking  the  first 
of  the  said  annuities  that  should  fiill,  and 
the  others  in  like  manner  by  senioritj; 
and  after  the  decease  of  the  surrivor  of 
them,  the  said  Louisa  Hibberd,  R.  S. 
Hibberd  and  Elisabeth,  then  the  tettatot 
gave  and  bequeathed  the  principal  tuih  e( 
4,300/.  in  the  3/.  per  cents.,  and  all  inteieil 
due  thereon,  if  any,  to  the  said  Ann  Beak, 
her  heirs  and  assigns,  and  to  be  disposed 
of  by  will  or  otherwise  as  she  might  think 
fit.  The  testator  died  in  1820,  and  none 
of  the  annuitants  mentioned  in  his  will  wert 
now  living  except  Louisa  Hibberd*  Hm 
annuitant  R.  S.  Hibberd  on  his  death  left 
Robert  Hibberd  his  personal  represenfa- 
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tiTe;  and  the  qoesdop  now  raised  wm, 
whether  the  annuity  which  was  given  to 
R.  S.  Hibherd  during  his  life  terminated 
Qpoa  his  death,  and  then  fell  into  the 
abaie  giren  to  Ann  Beale,  or  whether 
the  aaid  annuity  was  to  continue  until  the 
death  of  Louisa  Hibherd,  the  last  surviving 
annuitant,  and  to  be  paid  during  such 
time  to  the  personal  representative  of 
B.  S.  Hibherd. 

Mr.  QoidMwnd  and  Mr*  Martindale  ap- 
peared for  the  plaintiff. 

Mr.  Glasse  and  Mr.  W.  Cooper^  for  the 
executors. 

Mr.  Mmrrajf,  for  the  personal  represen- 
tative of  Robtft  Samuel  Hibherd. 

The  following  cases  were  cited  : — 

JUtKfm  V.  Hunt,  4  Beav.  450. 
PUitr  V.  Baker,  13  Ibid.  27B ;  s.  c. 

on  appeal,  21  Law  J.  Eep.  (m.s.) 

Chanc.  11. 
Psvsoa  ▼.    Pawum,    19  Beav.    146; 

s.  e.  33  Law  J.  Rep.  (n.s.)  Chanc. 

954. 
^•Xm  V.  Maddiion,  2  You.  &  C.  C.C. 

S72;  8.C.   12  Law  J.  Rep.  (n.s.) 

Chane.  420. 
Skket  V.  Heron,  12  CI.  &  F.  161. 
Kerr  v.  the  Middletex  Hotpital,  2  De 

Oez,  M.  &  G.  576 ;  s.  c.  22  Law  J. 

Rep.  (M.S.)  Chanc.  355. 
BkmiU  V.  Roberts,  Cr.  &  Ph.  274;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  342. 

The  ViGB  Chancellor. — It  is  impos- 

fi^  to  avoid   saying   that  the  present 

^sestion  is  open  to  a  certain  degree  of 

<ioabt.  If  I  am  to  resort  to  first  principles, 

iirespeetive  of  the  authorities,  I   should 

lay  this :— 'Au  annuity  is  a  right  in  some 

pemm  or  persons  to  receive  for  life,  or 

iooie  other  time,  a  certain  sum  of  money 

yearly ;  that  is,  an  annuity  may  be  given 

ibr  lift,  for  years,  or  for  any  other  period  ; 

and  it.  may  he  given  to  a  man  and  his  chil- 

dnn.     If  given  to  a  man  and  directed  to 

he  pAid  to  him  out  of  personal  assets,  but 

Ml  the  same  time  given  to  him  "  and  his 

heira«"  it  will  go,  like  real  estate,  on  the 

death  of  the  person  who  first  takes  it,  to 

hia  heir.     So  again,  an  annuity  may  be 

g;iveii  to  a  man   and   '*the  heirs   of  his 


body;"  though  that  gift  will  not  create 
an  estate  tail  in  the  annuity,  it  will  impart 
such  a  character  of  realty  to  it  as  to  create 
an  interest  in  the  nature  of  a  base  fee  in 
it.  It  does  not  create  an  estate  tail  in  the 
annuity,  because  an  annuity  in  not  within 
the  Statute  de  Bonis,  Although  an  an- 
nuity is  a  hereditament,  it  is  not  a  tene- 
ment, and  so  not  within  that  statute.  An 
annuity  may  be  given  by  almost  any  form 
of  words  to  any  one,  for  any  period  of 
time,  as  I  have  said.  It  may  be  given  to 
a  man,  without  mentioning  any  period  of 
time— it  may  be  simply  given  to  "A." 
We  know  that  if  lands  be  so  given  to  a 
man,  he  has  only  an  estate  in  them  for 
life ;  but  when  an  annuity  is  so  given,  what, 
in  the  absence  of  any  direct  authority,  is 
the  effect  of  such  a  gift?  If  the  annuity 
is  to  be  considered  as  of  the  nature  of 
realty,  the  want  of  words  of  inheritance 
would,  so  far  as  preventing  it  from  de- 
scending, restrict  the  enjoyment  to  the 
life  of  the  annuitant.  If  you  regard  it  as 
personalty,  the  simple  gift  to  **  A,"  without 
more,  may  confer  an  absolute  interest  in  it. 
But  then,  if  we  look  at  the  intention  of 
testators,  in  ninety-nine  cases  out  of  a 
hundred  they  mean  to  confer  on  the  annui- 
tant an  estate  for  his  or  her  life  only.  And 
I  think,  now  at  least,  the  decisions  are  to 
the  effect,  that  the  gift  of  an  annuity  *'to 
A,*'  without  anything  further -» without 
any  provision  for  the  payment  of  the 
annuity,  without  any  specific  fund  being 
appropriated,  and  without  any  limit  being 
fixed  for  the  enjoyment  of  the  annuity — 
such  a  gift  of  it  would  be  held  a  gift  for 
the  life  only  of  the  annuitant.  If  you  add 
to  that  gift  a  direction  that  the  payment 
of  the  annuity  shall  be  provided  for  by  the 
investment  of  a  sum  of  money  in  the  3/. 
percent,  consols — the  very  provision  which 
this  Court,  in  the  absence  of  any  other, 
would  direct  to  be  made  to  meet  the  an- 
nuity— I  should  have  thought  that  the 
addition  of  such  a  direction  would  not  have 
altered  the  nature  of  the  annuity— would 
not  have  affected  the  limit  of  its  duration. 
And  why?  Because  you  require  an  invest- 
ment of  some  sort  to  meet  a  life  annuity, 
as  well  as  an  absolute  or  perpetual  an- 
nuity. The  only  real  distinction  between 
the  two  is  this— that  in  the  latter  case  the. 
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annuitant  is  entitled  to  the  eorpui  of  the 
invested  fund.  I  think^  then,  it  appears 
clear,  that  in  the  absence  of  authority  upon 
the  point,  a  mere  appropriation  of  a  fund 
to  meet  an  annuity  ought  not  to  alter  the 
nature  of  the  annuity.  But  if  the  gift  of 
the  annuity  is  such,  on  a  fair  construction 
of  the  donor's  intention,  as  to  shew  that 
he  meant,  in  truth,  to  give  a  certain  por- 
tion of  the  dividends  of  a  sum  of  stock ;  is 
such  a  gift  on  precisely  the  same  footing 
as  the  gift  of  an  annuity, — of  an  annuity, 
I  mean,  Mimpliciter^  as  such  ?  Now,  I  must 
own  that  I  think  that  distinction  has  been 
the  ground  of  the  decisions  pronounced  by 
this  court;  and  what  I  have  to  consider 
here  is,  whether  the  gift  in  this  instance  is 
the  gift  of  an  annuity  simpliciter^  or  of  a 
portion  of  the  dividends  of  a  certain  sum 
of  stock,  either  actually  invested  or  direct- 
ed to  be  invested  ?  It  does  appear  to  me 
— looking  at  the  words  of  this  will— that 
the  gift  is  a  gift  of  the  dividends  upon  a 
sum  of  stock.  There  is  a  gift  of  the  sum 
of  4,300/.,  already  invested,  to  trustees, 
for  the  uses  and  purposes  mentioned  in  the 
will,  that  is  to  say,  as  to  the  annual  divi- 
dendsor  interest  thereon, amountingto  129/. 
per  annum,  in  trust  to  pay  tbree  persons 
an  annuity  of  20/.  each  during  their  lives, 
and  the  remainder  of  the  dividends  the  tes- 
tator directed  to  be  paid  to  Robert  Samuel 
Hibberd  for  life ;  and  as  and  when  tbe  three 
first-named  annuitants  should  die,  then  the 
three  several  20/.  annuities  should  be  paid 
to  three  persons,  Louisa  Hibberd,  Robert 
Samuel  Hibberd  and  Elizabeth  Hibberd, 
the  eldest  taking  the  first  of  the  annuities 
that  should  fall  in,  and  the  others  in  like 
manner  by  seniority ;  and  after  the  sur- 
vivor of  these  three  persons,  the  testator 
gave  the  principal  sum  of  4,300/.  to  Ann 
Beale.  This  seems  to  me  to  be  a  totally 
different  gift  from  that  of  an  annuity  quii 
annuity,  simpliciter;  and  by  so  regard- 
ing it,  the  language  of  the  will  direct- 
ing the  devolution  of  the  respective  sums 
is  rendered  quite  accurate.  There  is  a  gift 
of  a  portion  of  the  dividends  of  this  fund, 
on  the  dropping  in  of  certain  lives,  to  three 
other  persons,  in  sums  of  20/.  each ;  but  a 
gift  of  those  sums  for  how  long  ?  that  is 
the  question.  What  are  the  restrictive 
words?     Are  there  any?     We  find  that 


there  are ;  for  there  is  a  gift  over  of  the 
principal  fund  to  Ann  Beale.  When? 
Why,  after  the  decease  of  the  survivor  of 
them,  the  said  Louisa  Hibberd,  Robert 
Samuel  Hibberd  and  Elizabeth  Hibberd. 
Without  the  gift  over,  Ann  Beale  could  not, 
under  this  part  of  the  will,  take  any  in- 
terest in  the  4,300/.  stock ;  and  she  only 
takes  an  interest  in  it — in  so  much  of  it  at 
is  appropriated  to  these  three  annuities,  to 
to  say — on  the  decease  of  the  survivor  of 
the  annuitants  I  have  just  now  mentioned. 
I  may  ask,  with  reference  to  observations 
made  as  to  the  general  principles  of  the 
construction  of  wills  by  which  the  Court 
arrives  at  the  intention  of  a  testator— 
where  a  man  in  one  part  of  his  will,  in 
giving  an  annuity,  clearly  and  distinctly 
expresses  his  meaning  by  particular  words, 
and  then  in  another  part  of  the  will  he 
gives  another  annuity,  but  omits  tbe  one 
particular  word  before  used^why  should 
you  infer  that  he  means  the  same  thing  in 
both  instances?  Here  the  testator  has 
elsewhere  in  his  will  clearly  and  distinctly 
given  a  life  annuity — ^in  plain  terms  he  has 
so  given  one,  and  in  terms  differing  from 
the  gift  of  the  annuities  in  this  instance. 
I  call  them  annuities,  but  in  strictness* 
upon  principle,  and  on  the  authorities,  the 
gift  of  these  suras  of  20/.  is  a  gift  of  part 
of  the  dividends  of  a  sum  of  stock,  and  is 
not  within  that  series  of  cases  which  deals 
with  gifts  of  annuities  to  a  class  of  persons, 
or  one  of  a  class.  I  am  of  opinion  that 
the  gift  of  the  annuity  to  Robert  Samuel 
Hibberd  was  a  gift  of  it  to  him  until  the 
death  of  the  survivor  of  Louisa  Webb,  him* 
self  and  Eh'zabeth  Riley.  The  conse- 
quence of  my  opinion  is,  that  the  deadi 
of  one  of  this  set  of  annuitants  would  m 
prevent  his  representative  from  taking  i 
under  this  bequest.  That,  possibly,  is  J 
contingency  which  the  testator  did 
foresee,  but  which,  had  he  been  told 
it,  he  might  have  anticipated.  That, 
course,  I  cannot  say ;  but,  at  all  eTeii< 
the  representative  of  Robert  Samuel 
herd  is  entitled ;  and  Ann  Beale,  or 
representative,  takes  nothing  of  the 
appropriated  to  meet  these  three  annul 
until  the  death  of  Louisa  Webb. 
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J,  Bf  a  Seotehnutn  by  birth,  and  having 

fnperty  in  Seotland^  went  to  India,  and 

remained  there  for  many  years.     On  his 

reiMr%  he  resided  for  five  years  on  his  pro^ 

feriy  in  Scotland^  expending  money  upon  such 

properiy^  and  amsiderably  improving  it.  He 

then  left  Scotland^  in  consequence  of  certain 

nnpieasani  domestic  events^  and  went  to  Paris, 

where  he  resided  for  five  years,  purchasing 

egpensive  fmmiiure  and  heepingup  an  esta- 

Vishwteni  there.     During  this  time  he  still 

retained  domestics  at  his  house  in  Scotland, 

end  eonstmntly  gave  directions  by  letter  as 

ts  the  superintendence  of  his  property,  and 

fsriieuUurly  as  to  the  management  of  his 

hsrses  and  other  animals  there.    His  fumi- 

tste  mas  left  in  Scotland,  but  ready  packed  up 

Jer  immediate  removal.  He  died  in  France : 

^Held,  lAo/  his  domidl  was  Scotch,  and 

'mt French;  the  Court  acting  upon  theprin^ 

d^  that  slighter  evidence  is  required  to 

vtrrool  ihe  conclusion  that  a  man  intends 

*•  sbandom  an   acquired    domicil  and  to 

ntmK  his  domicil  of  origin,  than  that  he 

*ctit  to  abandon  his  domicil  of  origin  and 

^  acfuire  a  foreign  domicil. 

This  was  one  of  several  suits,  instituted 

^iBipeeting  the  property  of  the  testator  in 

th  cause.  Dr.  Peter  Cochrane.     The  pre- 

Kat  plaintiff  represented  the  widow  of  the 

4iett  son  of  the  testator,  and  the  defen- 

^ts  were  the  representatives  of  the  exe- 

^^on  under  the  will.      There  were  two 

^fportant  questions  for  decision  :  one  was, 

^  to  the  Talidity  of  the  marriage  of  Dr. 

^^oehrane  to  a  native  Indian  lady,  and  the 

*4ler,  a  question  of  domicil ;   and  upon 

^^ete  questions  would  depend  the  distri- 

^^on  of  the  testator's  estate.     Dr.  Peter 

Coehrane,  the  testator,  was  bom  in  1 754,  at 

^barehan,  in  Scotland,  where  his  family 

Wd  an  estate,  called  "Clippens,"  and  which 

^atate  subsequently  came  into  the  posses- 

vvm  of  Dr.  Cochrane  by  purchase.     Dr. 

Cochrane  entered  the  medical  department 

«( the  East  India  Company's  service,  in 

^  year  1 780,  and  from  that  time  he  was 

^dent  in  India.     It  was  alleged,  that  in 

^t90,  he  was  married  to  a  native  Indian 

%•  called  Raheim  Beebee,  at  Ferucka* 
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bad,  according  to  the  rites  of  the  Moham- 
medan faith,  by  a  priest  of  that  religpon. 
On  the  17th  of  December  1807,  a  daughter 
was  bom  at  Cawnpore,  of  that  alleged 
marriage,  namely,  Susan.  In  November 
1808,  Dr.  Cochrane  was  married  at  Cawn- 
pore, to  Margaret  Douglas  Fearon,  an 
English  lady,  his  first  alleged  wife  being 
still  alive,  and  continuing  to  live  with  him 
as  his  housekeeper.  On  the  18th  of  De-^ 
cember  1811,  there  was  a  son  bora  of  the 
last  marriage  with  Miss  Fearon,  called 
"Peter,"  and  another  son,  named  **  John," 
was  bora  in  1813  of  the  same  marriage. 

In  December  1818,  Dr.  Cochrane  made 
a  will  in  India,  in  the  English  form,  and 
in  January  1819  he  left  India  and  came 
back  to  Europe.  On  his  retura  he  stayed 
some  time  in  London  and  in  Edinburgh, 
and  went  in  the  autumn  of  1820  to  reside 
at  Clippens,  where  he  had  had  a  new  house 
built  for  him  according  to  instructions  sent 
home  from  India.  He  continued  to  live 
at  Clippens,  where  he  greatly  improved 
the  property  by  building,  &c.,  until  the 
month  of  May  1825,  when  he  left  Scot- 
land, and  after  visiting  Berne,  in  Switzer- 
land, for  a  short  period,  he  took  up  his 
residence  in  Paris.  •  It  was  said,  that  his 
departure  from  Clippens  was  caused  by 
certain  rumours  being  spread  respecting 
an  undue  intimacy  between  Mrs.  Coch- 
rane and  a  groom  named  Daniel  Pearson, 
and  also  on  account  of  some  quarrel  about 
the  rates  and  taxes  of  the  parish.  On  the 
25th  of  August  1821,  while  resident  at 
Clippens,  the  testator  made  a  second  will, 
which  was  nearly  in  the  same  terms  as  the 
will  he  had  executed  in  India.  When  he 
left  Clippens,  he  placed  two  or  three  ser- 
vants in  charge  of  his  house  and  property. 
In  August  1825,  the  testator's  daughter 
Susan,  by  Raheim  Beebee,  who  had  been 
brought  over  to  England  for  education, 
was  sent  out  to  India,  where  in  1826  she 
married  Capt.  Henry  Moorhouse,  and 
her  father  settled  2,0001.  per  annum  upon 
her.  When  Dr.  Cochrane  first  went  to 
Paris,  he  resided  for  six  months  at  a  house 
No.  11,  Boulevard  des  Capucines,  where 
he  had  furnished  apartments.  He  after- 
wards purchased  the  furniture  of  the 
tenant,  and  bought  additional  costly  furni- 
ture. In  January  1830,  he  removed  from 
the  Boulevard  des  Capucines,  to  No.  6, 
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Place  Venddme,  where  he  took  the  first 
floor,  unfurnished,  upon  a  lease,  determin- 
able at  any  time  by  giving  three  months' 
notice.  His  two  sons  during  this  time  were 
placed  with  different  tutors  in  France.  Dr. 
Cochrane,  while  residing  in  Paris,  had  been 
in  the  habit  repeatedly  of  writing  to  his  gar- 
dener, John  Crow,  and  to  his  other  servants 
at  Clippens,  giving  the  most  minute  direc- 
tions as  to  the  way  in  which  he  desired 
everything  to  be  carried  on  at  that  place. 
He  had  brought  once  from  India  several 
fine  Arab  horses,  and  these  were  all  left  at 
Clippens,  in  the  charge  of  his  men.  He 
had  also  dogs,  pigeons  and  other  animals, 
in  which  he  took  considerable  interest,  and 
frequently  made  the  most  minute  inquiries 
concerning  them.  In  1829,  Dr.  Cochrane 
came  over  to  Fngland,  and  went  to  stay 
in  Scotland,  at  a  place  near  his  house 
"Clippens,"  which  place  he  repeatedly 
visited,  but  he  did  not  sleep  in  the  house. 
While  in  Scotland,  in  1829,  Dr.  Cochrane 
made  a  deed  of  settlement  or  trust  dispo- 
sition, in  the  Scotch  form,  which  was  exe- 
cuted by  him  in  London,  on  the  13th  of 
October. 

By  this  instrument  he  conveyed,  trans- 
ferred, devised,  &c.,  to  his  wife  Margaret 
Douglas  Fearon,  or  Cochrane,  David  Col- 
vin,  James  Colvin,  and  to  the  senior  part- 
ner for  the  time  being  of  the  firm  of  Colvin 
&  Co.,  of  Calcutta,  as  trustees,  his  whole 
means  and  effects,  heritable  and  movable, 
of  whatever  kind  or  description,  and  where- 
ever  situate,  upon  trust,  after  paying  debts 
and  funeral  expenses,  &c.,  to  make  an 
inventory  of  his  furniture  and  household 
effects,  and  deliver  the  same  for  a  life-rent 
for  his  wife  for  her  life,  and  after  her 
decease  to  divide  the  same  equally  between 
Peter  Cochrane  and  John  Cochrane,  his 
two  lawful  sons.  There  was  then  a  gift 
of  all  his  real  property  to  his  wife  for  life, 
and  afterwards  to  his  son  Peter,  absolutely, 
charged  with  certain  annuities,  with  a  gift 
to  Raheim  Beebee  of  100  sicca  rupees 
monthly  and  the  use  of  the  house  in  Cal- 
cutta. There  was  an  ultimate  gift  of  the 
remainder  of  his  whole  personal  property 
to  his  sons  and  their  children,  the  same  to 
be  payable  to  his  sons  at  the  age  of  twenty- 
five,  and  in  case  of  their  dying  without 
issue,  then  to  the  children  of  Mrs.  Susan 
Cochrane,  in  manner  therein  mentioned. 


In  the  year  1831,  Peter  Cochrane,  the 
son  of  the  testator,  married  Eleanor  Fuller, 
then  a  lady's  maid  in  the  service  of  his 
aunt,  Mrs.  Baker,  clandestinely,  which  it 
was  alleged  had  greatly  displeased  his 
father.  The  trust  disposition  executed  by 
the  testator  was  established  as  a  will  in  a 
suit  of  Cochrane  y.  Cochrane,  by  a  .decree 
of  the  Master  of  the  Rolls,  dated  the  6th 
of  June  1834.  Under  that  decree  the 
accounts  were  directed  to  be  taken  on  the 
assunrption  that  the  domicil  of  the  testa- 
tor was  English,  but  doubts  had  since 
been  raised,  and  the  present  suit  was  ia« 
stituted,  for  the  purpose  of  having  that 
and  other  questions  determined.  The  tes- 
tator died  on  the  8th  of  June  1831.  The 
testator's  widow  died  intestate,  on  the  IQth 
of  September  1834,  and  administration  to 
her  estate  was  granted  to  Peter  Cochrane, 
the  son.  On  the  25th  of  April  1835,  John 
Cochrane  died  intestate  and  unmarried ; 
and  on  the  24th  of  July  in  the  same  year 
Peter  Cochrane  also  died  intestate  and 
without  issue,  and  administration  waa 
granted  to  his  widow,  Eleanor  Cochrane^ 
who  then  became  administratrix  to  the 
widow  of  Dr.  Cochrane  and  his  two  son% 
Peter  and  John  Cochrane. 

On  the  11th  of  June  1836,  Eleanor 
Cochrane  married  her  second  husband, 
Charles  Barton,  who  died  on  the  2drd  of 
February  1840,  and  on  the  14th  of  June 
1842,  she  married  the  plaintiff,  James 
Lord.  It  appeared  that  the  Indian  lady 
Raheim  Beebee  died  in  the  year  1 849. 

Upon  the  two  questions  as  to  the  ralid* 
ity  of  the  first  alleged  marriage  of  Dr. 
Cochrane  with  the  Indian  lady,  and  as  to 
the  domicil  of  Dr.  Cochrane,  a  considerable 
amount  of  evidence  had  been  eoUectedk 
Upon  the  first  question,  howeyer,  thi 
being  one  purely  of  fact,  a  fnll  report 
not  be  necessary.  The  evidence  in  soj 
port  of  the  question  of  domicil  is 
particularly  set  foi'th  in  the  judgment 
the  Court.  Upon  the  decision  of  t 
two  questions,  various  other  matters  woa^. 
have  to  be  argued,  which  would  a 
the  ultimate  disposition  of  the 
.  left  by  Dr.  Cochrane,  which  amountsd 
upwards  of  217,000^. 

^^fV  R,    Bethell,   Mr,    jfndertom, 
Giffard  and  Mr.  E.  F.  Smith  appeared 
the  plaintiflfs. 
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The  Atlwney  General^  Mr.  Rolty  Mr. 
Glaue  and  Mr.  Welford^  for  Mr.  and  Mrs. 
MoorhoQse. 

The  Solicitor  General^  Mr.  W.  Morris 
and  Mr.  W.  JacksoH^  for  the  representatives 
of  the  testator. 

Mr.  Baily^  Mr.  G.  Lake  Russell  and 
Mr.  ioxburgh^  for  the  Scotch  next-of-kin. 

Mr.  C.  P.  Cooper^  Mr.  Shapier,  Mr. 
C.  HaU,  Mr.  C.  M.  Roupell,  Mr.  Moore, 
Mr.Erskine,  Mr.  Wakefield,  Mr.  Mackeson 
and  Mr.  Park^  for  other  next-of-kin. 

Sir  R.  Bethelly  in  reply. 

The  following  authorities  were  cited 
during  the  argument :— > 

Murray  v.  Grant,  1  Macq.  178. 
WkiUlocke  v.  Baker,  13  Yes.  511. 
Forbes  v.  Forbes,  Kay,  341  ;  s.  c.  23 

Law  J.  Rep.  (n.s.)  Chanc.  724. 
Munroe  v.  Douglas,  5  Madd.  379. 
Monro  v.  Monro,  7  CI.  &  F.  842, 877. 
Moorhouse  ▼.  Colvin,  15  Beav.  341  ; 

t.  c.  21   Law  J.  Rep.  (k.s.)  Chanc. 

177  782. 
Ts^loroH  Evidence,  1,  115,  497,  563. 
Shry*s  Confiict  of  Laws,  s.  44. 
Macnaghien  on  Indian  Law,  ed.  1824, 

c.  7.  ss.  56,  72. 
?Ukier,  ed.  1845,  p.  3,  20,  59. 
Chancery  Amendment  Act  (\S  ^*   16 

VUL  c.  86.  u.  26,  32  j. 
W^ueker  v.  Hume,  31  Law  Times,  319. 

The  arguments  in  the  case  took  place 
^  teveral  different  occasions,  and  his 
^oooor  finally  gave  judgment  on  the  14th 
^  February. 

KiHDEESLBY,  V.C. — This  suit  has  heen 
^b'tutedfor  the  purpose  of  determining  the 
fights  of  the  parties  claiming  to  be  entitled 
^  or  interested  in  the  personal  estate  of 
Peter  Cochrane,  commonly  called  Doctor 
Peter  Cochrane.  The  personal  estate,  it 
icems,  amounted  to  about  217,000/.,  not- 
withstanding the  drain  which  has  been  made 
VpOQ  it  for  costs.  Several  peculiar  and 
^eult  questions  have  arisen,  but  two  of 
^toie  questions  lie  on  the  threshold,  and 
*pon  the  determination  of  them  will  de- 
P^  what  the  subsequent  questions  for 
^^uion  and  decision  may  be,  and  it  has 
^^>crefbre  been  arranged  that  those  two 
^Qestions  alone  are  now  to  be   decided. 


The  first  question  is  one  of  fact,  that  is, 
whether  the  testator  was  or  was  not  legally 
married  to  a  native  Indian  woman  called 
Raheim  Beebee ;  and  the  other  question  is 
one  of  mixed  law  and  fact,  that  is,  what 
was  the  domicil  of  the  testator  at  the  time 
of  his  death,  whether  it  was  Scotch  or 
French  ? 

His  Honour  then  stated  at  great  length 
the  evidence,  which  was  very  voluminous, 
as  to  the  first  question,  and  came  to  the 
decision  that  the  evidence  was  not  suffi- 
cient to  establish  the  marriage  of  Dr.  Coch- 
rane with  Raheim  Beebee,  and  that  conse- 
quently Mrs.  Moorhouse,  the  only  daughter 
of  the  testator  by  that  lady,  must  be  con- 
sidered as  illegitimate.  His  Honour  con- 
sidered that  it  was  quite  improbable  that 
any  further  evidence  could  be  collected 
in  support  of  the  marriage,  and  it  was 
therefore  useless  to  direct  any  further  in- 
quiry into  the  circumstances  regarding 
that  marriage. 

The    Vice    Chancellor,    in   giving    his 
decision   upon    the    second    point,   as    to 
domicil,  said : — In  the  spring  of  the  year 
1819,  Dr.  Cochrane,  with  his  family,  ar- 
rived in  England  on  his  return  from  India, 
having   amassed  a  large  fortune  in  that 
country.     His  family  consisted  of  himself, 
his  wife  and  two  sons :  Peter,  the  eldest, 
born  the  18th  of  December  1811,  and  John, 
the  youngest,  born  the  12th  of  September 
1813.     His  domicil  of  origin  was  Scotch. 
He  was  the  proprietor  of  a  small  estate  in 
Renfrewshire,  in  Scotland,  called  Clippens, 
consisting  of  about  sixty    Scotch   acres, 
namely,  twenty  acres  of  ploughable  land, 
and  forty  of  wood  and  undrained  moss, 
with   an  old  house,  of  small  size.     This 
estate  had  been  the  property  of  his  ances- 
tors for  about  200  years,  and  was  his  own 
birthplace.     He  had  bought  it  about  the 
year  1789,  when  in  India,  from  the  trustees 
for  his  father's  creditors,  and  had,  before 
his  return  from  India,  caused  a  new  house 
to  be  built  upon  it,  larger  than  the  old 
one,   but    still    of    moderate   dimensions. 
The  old  house  was  left  standing.     At  the 
time  of  his  return  from   India,  Clippens 
was  occupied  by  his  sister,   Mrs.  M 'Far- 
lane,  then  a  widow,  who  died  in  1820.    In 
June    1820    Dr.    Cochrane   took    up   his 
abode  at  Clippens,  where   he   continued 
to   reside   until    May    1825,   with    occa- 
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sional    absences    at    Edinburgh.       From 
very  nearly  the   commencement   of  this 
period  until  the  end  of  it,  the  boys  Peter 
and   John   had    a   tutor  residing  in   the 
family,  the  Rev.  John  Birkmyr,  afterwards 
Doctor  of  Divinity  and  Minister  of  the 
Dean  Church,  Edinburgh.     In  each  of  the 
five  years  of  the  period  above  mentioned 
the  &mily  made  a  visit  to  Edinburgh,  and 
on  one  or  two  of  those  occasions  remained 
there  some  months.    But  those  occasional 
absences  did  not  prevent  Clippens  from 
being  their  home;  and  there  can  be  no 
doubt  that,  from  the  time  Dr.  Cochrane 
arrived  in  Scotland  from  India,  up  to  May 
1825,  the  domicil  of  Dr.  Cochrane  was 
Scotch,  which  was  his  domicil  of  origin, 
and  which,  assuming  it  to  have  been  pre- 
viously changed  to  an  Anglo-Indian  domi- 
cil, by  reason  of  his  long  residence  in  India 
in  the  Company's  service,  reverted  upon 
his  taking  up  his  abode  at   Clippens  in 
June  1820.     In  May  1825  Dr.  Cochrane 
with  his   family  left  Clippens,  and  pro- 
ceeded to  the  Continent.     From  that  time 
neither  he  nor  any  of  his  family  ever, 
during  the  remainder  of  his  life,  returned 
to  reside  at  Clippens,  nor  even  to  sleep 
there  for  a  single  night,  nor  did  they  during 
that  period  ever  return  to  Scotland,  except 
for  a  short  visit  in  the  year  1829.     The 
question  is,  whether  in  or  subsequently  to 
the  month  of  May  1825   Dr.   Cochrane 
abandoned  his   Scotch  domicil,   and   ac- 
quired  a   domicil    in    France,    in  which 
country  he  resided  for  the  five  years  pre- 
ceding his  death.      He  left  Clippens  on 
the  18th  of  May  1825,  on  his  way  to 
Switzerland,  and  arrived  at  Berne,  in  Swit- 
serland,  on  the  SOth  of  September  follow- 
ing, having  in  the  interval  stayed  about 
three  months  in  London,  and  about  three 
weeks  in  Paris.     His  object  in  going  to 
Berne,  was  to  place  his  two  boys  at  the 
school  of  the  celebrated  M.  Fellenberg,  at 
Hofwyl,  in  the  vicinity  of  Berne.    Accord- 
ingly, immediately  after  their   arrival  at 
Berne,  the  boys  were  placed  at  M.  Fel- 
lenberg's,  the  Doctor  and  Mrs.  Cochrane 
remaining  at  Berne,  except  perhaps  for 
some  short  excursions.  Scarcely  six  months, 
however,  had  elapsed  ere  Dr.  Cochrane, 
having  found,  as  he  says  in   a  letter  to 
Crow  of  the  4th  of  July  1826,  very  sub- 
stantial reasons  for  disapproving  both  of 


the  personal  conduct  and  the  system  of 
education  of  M.  Fellenberg,  resolved  to 
remove  the  boys  altogether  from  his  insti- 
tution, which  he  accordingly  did  on  the 
2nd  of  April  1826,  and   on   the  6th   of 
May   following,   Dr.    Cochrane   with   his 
family  quitted  Berne  for  Paris,  where  they 
arrived  on  the  17th  of  May  1826,  and  from 
that  day  until  the  day  of  Dr.  Cochrane's 
death,   which    happened   on   the    8th    of 
June  1831,  a  period  rather  exceeding  five 
years,  they  continued  to  reside  at  Paris, 
with  only  such  occasional  absences  as  I 
shall  mention.     In  each  of  the  five  yean 
of  the  residence  at  Paris,  Dr.  Cochrane 
and  his  family  made  an  excursion  to  some 
bathing-place  on  the  French  coast,  Dieppe 
or  Boulogne,  returning  on  each  occasion  to 
their  abode  at  Paris.     Early  in  July  1829 
Dr.  Cochrane  and  his  wife  and  two  sons 
left  Paris  for  Scotland,  by  way  of  Bou- 
logne.    They  arrived  in  London  on  the 
21st  of  July,  and  remained  in  London  a 
month.     On  the  21st  of  August  they  left 
for  Glasgow.     At  that  time  it  must  have 
taken  them  some  days,  probably  a  week  at 
least,  to  get  to  Glasgow,  as  they  travelled 
by  posting;  so  that  I  think  they  could  not 
have  arrived  at  Glasgow  till  towards  the 
end  of  August.  They  stayed  at  Glasgow  at 
an  hotel  three  or  four  weeks,  during  which 
time  Dr.  Cochrane,  and  no  doubt  Mrs. 
Cochrane  and  the  boys,  or  some  of  them, 
went  over  two  or  three  times  a  week  to 
Clippens,  but  none  of  them  stayed  a  single 
night  there.     About  the  20th  of  Septem- 
ber Dr.  Cochrane  and  the  family  left  Glas- 
gow, on  their  way  back  to  Paris ;  they 
stayed  some   weeks   at   Edinburgh,   and 
arrived  in  Paris  on  the  6th  of  Novem- 
ber. 

In  April  1830  Mr.  and  Mrs.  Moorhonse 
came  to  Paris,  on  a  visit  to  Dr.  and  Mrs. 
Cochrane,  and  stayed  with  them  until  near 
the  end  of  July,  a  period  of  about  three 
months,  when  they  returned  to  England. 
On  the  2nd  of  November  1830  Peter,  the 
eldest  son,  being  then  under  the  age  of 
nineteen,  married  clandestinely  Eleanor 
Fuller,  who  was  lady's  maid  to  his  aunt, 
Mrs.  Baker.  On  the  8th  of  June  1831 
Dr.  Cochrane  and  his  wife  and  two  sons  left 
Paris  for  Boulogne,  being  in  a  declining 
state  of  health  ;  he  was  accompanied  by  a 
medical  man  named  Young.     On  the  first 
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eTening  they  arrived  at  Beaavais,  and  that 
■ame  night  Dr.  Cochrane  died.     I  have 
said  that  on  that  occasion  he  was  on  his 
way  to  Bonlogne.     Whether  he  intended 
to  stop  there,  or  to  cross  over  to  England, 
is  a  subject  of  some  difference  in  the  evi- 
dence;   but  it  appears   to  nie  not  very 
important  with  respect  to  the  question  of 
domicil.     There  is  not  the  smallest  doubt 
whatever  that  Dr.  Cochrane  was  intending 
to  return  to  Paris  on  that  occasion.     His 
establishment  remained  just  as  it  was; 
except  as  to  what  he  took  with  him,  every* 
thing  remained,  which  seemed  to  shew  that 
he  was  going  away   intending   to   come 
hsck.     No  doubt,  there  is  contradictory 
e? idenee  on  that  subject ;  but  that  is  the 
conclusion  I  unhesitatingly  arrive  at.     An 
impression   prevailed  with   some   that  he 
wsB  coming  over  for  the  purpose  of  altering 
hit  will  to  the  prejudice  of  his  eldest  son 
Peter,  with  whom  he  was,  of  course,  much 
displeased  on  account  of  his  marriage ;  and 
Ast  was  certainly  Peter's  own  belief,  but 
1  do  not  think  it  very  important.     These 
are  the  events,  so  far  as  they  may  be  con- 
adeied  material,  which  occurred  between 
the  18th  of  May  1825,  when  Dr.  Cochrane 
•nd  his  fiunily  left  Clippens,  and  the  8th 
of  Jane  1881,  the  day  of  his  death.     The 
question  then  is,  whether  Dr.  Cochrane 
had  lost  his  Scotch  and  acquired  a  JPrench 
domicil.     It  is  not  my  intention  to  enter 
apon  sn  elaborate  discussion  of  the  various 
definitions   which   have    been    given,    or 
attempted  to  be  given,  of  the  term  "  domi- 
cn**;  at  the  same  time  it  is  impossible  to 
^id  some  reference  to  them.     I  concur 
la  the  observation  of  Lord  Cranworth,  in 
inacker  T.  Hume,  that  many  of  them  are 
'^er  fllustrations  than  definitions.   Some 
<^them  also  appear  to  roe  objectionable, 
^^csuse  they  are  expressed  in   language 
t^Hnre  or  less  figurative,  which  ought  never 
^  be  the  case  with  what  professes  to  be  a 
tuition.    Some  of  the  Roman  definitions 
^  utterly  inapplicable  to  the  present  con- 
ation and  habits  of  mankind.  The  Roman 
^nition  most  frequently  cited  (that  is, 
^e  definition  from   the  Roman  law),  is 
tKs,  Cod.  Lib.  10,  tit.  89,  b.  7  :— **  In 
modern  loco  singulos  habere  domicilium  non 
^bigitur,  ubi  quia  larem  rerumque  ac  for- 
tantnim  suanim  summam  constituit,  unde 
'^ua  non  sit  discessurus  si  nihil  avocet ; 


unde  cum  profectus  est  peregrinari  vide- 
tur ;  quod  si  rediit,  peregrinari  jam  des- 
titit.*'  I  confess  it  has  always  appeared 
to  me  that  this  sentence  is  more  to  be 
admired  for  the  neatness  of  its  latinity  than 
for  its  merits  as  a  legal  definition.  It 
seems  to  me  to  be  open  to  the  objection  of 
being  (at  least  in  the  first  branch  of  the 
sentence)  expressed  in  figurative  language. 
Moreover,  it  depends  upon  the  manner  in 
which  it  is  translated  whether  it  accords 
with  the  decisions  of  our  Courts ;  and  I 
know  no  Latin  sentence  more  difficult  to 
translate.  Almost  every  important  word 
in  the  sentence  presents  some  difficulty. 
The  word  "  larem,"  which  even  to  a  Roman 
was  to  a  certain  extent  a  figurative  expres- 
sion, may  perhaps  be  properly  translated 
''household,"  meaning  by  that  term  the 
united  body,  consisting  of  a  man  and  his 
wife,  and  children  and  domestics,  dwelling 
together  in  one  abode.  *'  Larem,"  as 
I  understand  it,  does  not  signify  the 
place  of  abode.  The  words  of  the  defi- 
nition are,  "  In  eodem  loco,"  in  that 
place  "  ubi  quis  larem  constituit,"  that 
is,  a  man  has  his  domicil  in  that  place 
where  he  has  established  his  "  larem  " ; 
and  whether  the  word  be  *'  larem "  or 
*'  lares,"  it  must  mean,  as  I  understand  it, 
not  the  place  of  residence,  but  the  body 
which  resides  there ;  or  perhaps,  more 
correctly,  the  act  of  co-residence  as  mem- 
bers of  the  same  family.  That  is  my  un- 
derstanding of  the  word  *' larem;"  but 
I  should  suggest  the  meaning  of  the 
word  "household"  to  be  where  a  man 
has  established  his  residence.  It  is  not 
easy  to  suggest  a  translation  of  the  words 
which  follow,  "  rerum  ac  fortunarum  sum- 
mam," which  shall  be  faithful  to  the  origi- 
nal and  at  the  same  time  convey  to  the 
mind  a  precise  and  definite  idea.  The 
word  "  res  "  probably  here  signifies  "  bu- 
siness ";  "  fortunae,"  no  doubt,  means 
**  possessions  "  or  "  property  ";  but  what 
does  "  summam  "  mean  ?  The  proper  mean- 
ing of  the  word  is  "  the  sum  or  aggregate," 
but  it  is  perhaps  here  used  to  signify  '*  the 
chief  or  principal  part,"  in  which  sense  I 
think  it  is  sometimes  used.  Chief  Justice 
Story  evidently  felt  the  difficulty  of  ren- 
dering this  branch  of  the  sentence  into 
English,  and  in  order  to  give  something 
intelligible,  he  has  sacrificed  accuracy  of 
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translation  — -  he  has  rendered  it   thus : 
'*  There  is  no  doubt  that  every  person  has 
his  doroicil  in  that  place  which  he  makes 
his  family   residence  and  principal  place 
of  his  business."    This  is  obviously  rather 
a  paraphrase  than  a  translation.    I  am  not 
meaning  to  say  an  inaccurate  paraphrase, 
but  not  a  strict  translation.     Again,  the 
term  "  peregrinari,"  in  the  last  branch  of 
the  sentence,  requires  a  particular  transla- 
tion to  make  the  definition  agree  with  the 
decisions  of  our  Courts.  The  word  properly 
means,  "  to  be  in  a  foreign  country;"  but 
if  it  be  so  translated,  it  would  not  agree 
with  the  proposition,  now  well  established, 
that  a  man  may  establish  a  domicil  in  a 
foreign  country,  and  in  which  he  still  con- 
tinues to  be  a  foreigner.    The  word  *'  pere- 
grinari "  must,  therefore,  be  translated  "  to 
be  a  wanderer,"  viz.  from  home,  and  so 
Chief  Justice  Story  translates  it.     There- 
fore, if  this  celebrated  passage  from  the 
Roman  law  is  to  be  used  as  a  definition 
by  which  our  Courts  of  justice  are  to  be 
guided,  I  think  it  must  be  translated  in 
some  such  form  as  this :  "  There  is  no 
doubt  that  every  person  has  his  domicil 
in  that  place  where  he  has  established  his 
household,  or,"  if  you  please,  ^*  his  family 
residence,  and  the  chief  part  or  bulk  of  his 
business  and  of  his  property ;  from  which  he 
is  not  intending  to  depart,  if  nothing  calls 
him  away ;  from  which  when  he  goes  away 
he  seems  to  be  wandering  from  home  ;  and 
from  which  when  he  has  returned  to  it  he 
has  ceased  to  be  wandering."    Thus  trans- 
lated, or  in  some  such  way  as  that,  the 
sentence  may  not,  perhaps,  be  objected  to 
on  the  score  of  inaccuracy,  though  it  is  still 
open  to  the  observation  that  a  man  may 
have  his  family  residence,   his  **  larem," 
whatever  it  means,  in  one  country,  and.  the 
chief  part  or  bulk  of  his  property — **rerum" 
— and  even  the  chief  part  or  bulk  of  his 
business,  "  fortunarum  suarum "  in  ano- 
ther.    Foet*s  definition   seems  to  me  as 
little  open  to  objection  on  the  score  of 
inaccuracy  as  any  (1): — "  Proprie  dictum 
domicilium  est  quod  quis  sibi  constituit 
animo,  inde  non  discedendi  si  non  aliud 
avocet  aliud  insuper."    VaUel,  b.  1.  c.  19. 
8.  22,  defines   "  domicil "  to  be  a  fixed 
residence  in  any  place,  with  an  intention 

(1)  Voet  ad  Pandectus,  lib.  5.  tit.  1,  94. 


of  always   staying   there.     Upon    which 
Chief  Justice  Story  justly  remarks,  "  This 
is  not  an  accurate  statement ;  it  would  be 
more  correct  to  say  that  that  place  is  pro- 
perly the  domicil  of  a  person  in  which  his 
habitation  is  fixed,  without  any  present 
intention  of  removing  therefrom."  I  would 
observe,  however,  that  this  emendation  of 
Chief  Justice  Story,  though  a  decided  im- 
provement upon  Vattel,  would  not,  per- 
haps, quite  agree  with  the  decisions  of  the 
English  Courts,  with  respect  to  Scotchmen 
going  to  India  in  the  service  of  the  Cast 
India  Company.     They  have  always  been 
held  by  a  well-established  rule  to  acquire 
an  Anglo-Indian  domicil,  and  if  they  die 
while  they  have  that  domicil,  their  effects 
will    be   administered    according    to    the 
Anglo-Indian  law,  that  is,  English  law; 
and    yet  ninety-nine   out  of  every  hun- 
dred   servants    of   the    Company,    when 
they  go   out  to   India,   and   while   they 
remain    there,    entertain,   and    are    con- 
tinually declaring  a  settled  and   abiding 
purpose  and  intention  to  return  home  as 
soon  as  they  can  accumulate  a  sufiicient 
fortune.     I  would  venture  to  suggest  that 
the  definition  of  an  acquired  domicil  might 
stand  thus:  ''That  place  is  properly  the 
domicil  of  a  person,  in  which  he  has  volun- 
tarily fixed  the  habitation  of  himself  and 
his  family,  not  for   a  mere   special   and 
temporary  purpose,    but   with  a   present 
intention  of  making  it  his  permanent  home, 
unless  and  until  something  (which  is  un- 
expected, or  uncertain)  shall  occur  to  in- 
duce him  to  adopt  some  other  permanent 
home."     I  am  disposed  to  think  that  the 
definition  thus  modified  will  be  found  to 
be  in  accordance  with  most,  if  not  all,  of 
the  leading  decisions  on  the  subject  of  ac- 
quired domicil.    But  whatever  may  be  the 
most  correct  and  proper  terms  in  which  to 
frame  a  definition  of  domicil,  this,  at  least, 
is  clear  and  beyond  controversy,  that  to 
constitute  an  acquired  domicil,  two  things 
are  required— act  and  intention — **  factum 
ei  animus.**     To  use  the  language  of  the 
eminent  American  jurist,  to  whose  admir- 
able writings  I  have  before  referred,  "  Two 
things  must  concur  to  constitute  domicil'* 
(of  course  he  is  speaking  of  acquired  domi- 
cil): "first,  residence;  and,  secondly,  the 
intention  of  making  it  the  home  of  the 
party."     There  must  be  the  fact  and  the 
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intent;  for,  as  Pothier  has  trulj  observed, 
t  person  cannot  establish  a  domicil  in  a 
place  except  it  be  animo  et  faeto.    Now,  in 
the  case  of  Dr.  Cochrane,  with  respect  to 
the/aef«si  there  is  no  doubt  whateyer.    It 
is  certain  that  for  full  five  years  next  pre- 
eediag  his  death  he  resided   in   France. 
Daring  the  whole  of  that  time  he  dwelt 
with  his  wife  and  family  at  Paris,  never 
quitting  it,  except  occasionally  for  special 
temporary    purposes,   on   each   of  which 
oecssions  he  quitted  it  with  the  intention 
of  speedily  returning  to  it,  which  intention 
was  always  fulfilled  except  on  the  last 
occasion,  when  death  overtook  him  at  the 
end  of  the  first  day's  journey  from  his 
dwelling.     So  far  as  relates  to  the  factum 
of  residence,  there  was,  undoubtedly,  such 
s  residence  in  France  as  would  be  amply 
sufficient  for  the  constitution  of  a  French 
domicil.    It  remains  then  to  consider  what 
was  the  aminms,  the  intent,  of  Dr.  Cochrane, 
with  respect  to  this  residence  in  France? 
And  this  must  he  ascertained  by  a  minute 
examination    of    the   circumstances,    the 
condition  and  the  conduct  of  Dr.  Coch- 
rane, and   the  expressions  used  by  him, 
both  in  writing  and   verbally.      Now  it 
strikes  me  in  the  outset  that  there  are  some 
particulars   to  be  noticed  in  the  circum- 
stances and  condition  of  Dr.  Cochrane,  the 
tendency  of  which  is  strong  towards  the 
opinion  that  he  was  not  likely  to  intend  to 
establish  a  permanent  abode  in  a  foreign 
country.      He  and  all  his  ancestors  were 
Scotch ;  for  some  200  years,  the  family  had 
been  settled  at  Clippens,  which,  though 
but  a  small  estate,   made   the  owner  a 
landed  proprietor  or  laird.  He  was  himself 
bom  at  Clippens,  in  the  old  house,  which 
be  did  not  cause  to  be  pulled  down  when 
he  built   a   new  one,   and    which,   with 
referenee  to  old  associations,  he  constantly 
refused  to  pull  down  when  ui^ed  by  his 
friends  to  do  so,  as  it  was  a  "desight"  to 
the  premises.     He  had   not,  indeed,  ac- 
tually inherited  the  property,  for  while  in 
India  he  had  bought  it  from  the  trustees 
for  his  father's  creditors,  and  indeed  his 
letters  written  at  the  time  seem  to  me  to 
indicate  that  he  made  the  purchase  with 
some  reluctance;  but  I  think  that  the  evi- 
dence tends  decidedly  to  shew  that  at  least 
after  he  eame  to  reside  at  Clippens  he  felt 
a  great  interest  in  the  place,  and  even  a 


strong  attachment  to  it.  He  had  returned 
from  India  with  a  large  fortune,  and  had 
laid  out  money  in  improving  the  premises. 
As  he  was  by  no  means  without  fiimily 
pride,  so  also  he  (as  well  as  his  wife)  was 
not  altogether  free  from  love  of  ostentation 
and  display,  although  he  was  not  so  much 
influenced  by  these  tendencies  as  to  pre- 
vent his  being  a  man  of  strong  good  sense* 
His  great  passion  was  a  love  for  horses. 
He  had  brought  over  some  Arab  horses 
from  India,  from  which  he  bred,  and  it 
seems  to  me  from  his  letters,  and,  indeed, 
from  other  parts  of  the  evidence,  that  no- 
thing occupied  so  much  of  his  time  and 
attention  as  the  increase  and  improvement 
of  his  stud.  In  connexion  with  this  pur- 
suit he  had,  in  or  about  1821,  built  at  con- 
siderable expense  a  spacious  riding-school 
at  Clippens,  as  well  as  new  stables.  His 
love  of  animals  was  not  confined  to  horses ; 
his  poultry-yard  seems  to  have  been  an 
object  of  his  attention,  and  was  numerously 
stocked  with  native  and  foreign  breeds. 
He  had  a  great  regard  for  the  pigeons  in 
his  dovecote,  waging  a  fierce  war  with  their 
destroyers,  the  owls ;  and  even  the  rooks 
that  frequented  the  premises  found  in  him 
a  protector  against  the  fowling-pieces  of 
the  neighbours.  All  these  tastes  and  ten- 
dencies might  obviously  be  more  easily 
and  freely  indulged  and  enjoyed  by  con- 
tinuing to  reside  at  Clippens,  than  by  going 
to  reside  at  any  place  on  the  Continent. 
In  short,  from  these  considerations  it  ap- 
pears to  me  that,  primd  facie  at  least,  it 
would  be  justly  considered  very  impro- 
bable that  Dr.  Cochrane  should  at  any 
time  entertain  an  intention  of  establishing 
his  permanent  abode  in  France,  or,  indeed, 
at  any  other  place  than  Clippens.  If  he 
at  any  time  formed  such  an  intention,  it 
must  have  been  under  the  operation  and 
influence  of  some  motive  or  motives  of  no 
trifling  cogency.  Let  me  now  inquire,  what 
were  the  motives  which  induced  Dr.  Coch- 
rane to  go  away  from  Clippens  in  May 
1825  7  Three  motives  have  been  assigned 
for  Dr.  Cochrane's  leaving  Clippens :  first, 
a  desire  to  educate  his  two  sons  at  Hofwyl, 
in  Switzerland;  secondly,  his  displeasure 
with  his  neighbours  at  being,  as  he  thought, 
unjustly  assessed  for  parochial  charges; 
and,  thirdly,  the  finding  that  his  neigh- 
bours avoided  the  society  of  his  family  by 
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reasons  of  rumours  as  to  Mrs.  Cochrane's 
conduct. 

TheVice  Chancellor  then  went  through  the 
evidence  in  support  of  each  of  these  alleged 
motives  ;  concluding  with  observations  to 
the  following  effect: — that,  although  the 
first  motive  might  have  operated  most 
strongly  to  induce  Dr.  Cochrane  to  leave 
Clippens,  though  only  for  a  temporary 
purpose,  the  third,  no  doubt,  influenced 
him,  not  only  in  leaving  Clippens,  but  also 
in  staying  away  when  the  temporary  pur* 
pose  was  satisfied.  It  might  be  that  Dr. 
Cochrane  contemplated  an  absence  from 
Clippens  for  some  time,  but  the  evidence 
also  tended  to  the  conclusion  that  he  meant 
ultimately  to  return  to  it.  He  left  Clip- 
pens  for  Berne  in  May  1825.  Being  dis* 
satisfied  with  the  system  of  education  at 
Berne,  he  left  that  place  and  with  his 
family  arrived  at  Paris  on  the  17th  of 
May  1826;  the  desire  still  to  educate 
his  sons  abroad  appearing  to  have  influ- 
enced him  in  residing  in  that  capital. 
His  Honour  then  continued  as  follows.—- 

The  first  fact  deserving  notice  is,  that 
from  a  very  early  period  after  the  arrival 
at  Paris  Dr.  Cochrane  adopted,  and  con- 
tinued until  his  death,  a  plan,  mode  and 
style,  with respectto his  abode  andhis  estab- 
lishment, altogether  unusual  with  persons 
intending  only  a  temporary  sojourn  at 
Paris,  and  usual  only  with  those  who  de- 
sign a  permanent  or  at  least  a  prolonged 
residence  there.  Instead  of  occupying 
apartments  in  an  hotel  or  taking  furnished 
lodgings,  we  find  that  within  two  months 
after  his  arrival  at  Paris  he  rented  an  un- 
furnished apartment  (suite  of  rooms)  at 
No.  11,  Boulevard  des  Capucines,  which 
he  furnished ;  and  these  he  continued  to 
occupy  until  the  beginning  of  1830,  when 
he  removed  to  a  more  spacious  and  com- 
modious apartment  (suite  of  rooms)  at 
6,  Place  Venddme,  which  he  took  unfur- 
nished, and  which  he  furnished,  and 
which  continued  to  be  the  residence  of 
himself  and  his  family  until  his  death — 
so  that  he  occupied  the  first  apartment 
for  about  three  and  a  half  years,  and 
the  second  for  about  one  and  a  half. 
It  does  not  appear  for  what  precise  term 
he  agreed  to  take  the  first  apartment, 
but  the  tenancy  was  determinable  at 
three  months'  notice,  and   the  rent  was 


2,400  francs  or  2,500  francs  a  yeai^-about 
100/.  a  year,  payable  quarterly.  The 
apartment  in  the  Place  Venddme  wss 
taken  by  Dr.  Cochrane  under  a  lease  from 
a  lady  named  the  Comptesse  le  Clerc  (who 
herself  held  as  lessee  from  the  owner), 
for  one,  two  or  three  years,  determinable 
at  their  respective  choice,  at  three  monthi' 
notice,  the  apartment  in  question  being 
described  as  the  first  floor  of  No.  6,  Place 
Venddme,  with  the  stables  and  appurte- 
nances, at  the  yearly  rent  of  7,000  fiwics, 
that  is,  about  280/.,  from  January  1830.  In 
both  cases  the  tenant  paid  the  direct  taxes. 
Having  regard  to  the  habits  prevailing  in 
France,  the  mode  of  taking  and  furnishing 
these  two  sets  of  apartments  was  equivalent 
to  taking  a  lease  of  an  unfurnished  house 
in  London  and  furnishing  it.  According  to 
the  description  given  by  M.  Proudhomme, 
the  owner  of  the  house  No.  6,  Place  Yen- 
dome,  the  apartment  rented  by  Dr.  Coch- 
rane in  that  house  consisted  of  ten  rooms, 
besides  the  servants'  room,  kitchen  and 
offices.  On  taking  this  apartment,  Dr. 
Cochrane,  at  his  own  expense,  constructed 
a  chimney  in  the  back  dining-room  in  the 
place  of  a  stove  which  before  existed  there, 
and  also  a  small  oven  in  the  kitchen.  The 
furniture  which  Dr.  Cochrane  purchased 
for  these  two  residences  is  variously  de- 
scribed by  the  witnesses  by  the  terms 
*' commodious,"  ''handsome,"  *' splendid," 
"  magnificent,"  and  one  of  the  witnesses, 
in  the  fervour  of  her  admiration,  declares 
that  it  was  equal  to  that  in  the  King's 
palace.  1  think  I  may  justly  assume  it 
to  have  been  at  least  commodious  and 
handsome,  and  considering  Dr.  Cochrane's 
wealth,  and  the  proved  tendency  to  osten- 
tation, at  least  of  Mrs.  Cochrane,  it  is  not 
probable  that  it  was  otherwise  than  hand- 
some and  expensive.  Mr*  Francis  Langao, 
who  is  the  brother  of  the  Abbe  Langsn, 
a  tutor  who  lived  in  the  family  of  Dr. 
Cochrane,  says,  the  furniture  in  the  Place 
Vend6me  was  excellent  furniture,  and  that 
Dr.  Cochrane  had  great  ^pride  in  it.  Dr. 
O'Grady  says  the  rooms  were  magnificently 
furnished.  George  Vacher,  the  son  of  the 
upholsterer  who  supplied  a  portion  at  lesst 
of  the  furniture  at  both  Dr.  Cochrane^s  resi* 
deuces  in  Paris  (he,  the  son,  having  himself 
accompanied  the  furniture  on  its  delivery 
on  the  premises),  says  that  it  was  splendid 
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fitrnitare.  One  item  of  ornamental  fur* 
nitnre  is  mentioned  by  M.  Sourain,  the 
watchmaker,  who  aaya,  that  among  several 
clocks  purchased  by  Dr.  Cochrane  was 
one  for  his  saloon,  the  price  of  which  was 
1,400  francs  (56/.),  rather  an  expensive 
srdcle  of  furniture.  The  establishment 
of  servants,  horses,  carriages  and  other 
matters,  both  of  convenience  and  of  luxury, 
were  in  keeping  with  the  position  of  a 
lunily  thus  located.  The  number  of  ser- 
vants may  have  occasionally  varied  in 
some  slight  d^ree,  but  in  general  it  seems 
by  the  evidence  to  have  consisted  of  four 
or  five  men  and  three  or  four  women. 
Latterly  all  the  servants  (or  at  least  all 
bat  one)  were  French.  The  number  of 
hones  seems  to  have  been  never  less  than 
five  or  six  (including  four  carriage  horses), 
sod  sometimes  the  total  number  amounted 
to  seven  or  eight,  one  witness  says  nine. 
Three  carriages  were  kept ;  several  of  the 
tradespeople  who  supplied  the  family  with 
the  usual  articles  of  consumption  have  been 
examined,  and  from  their  evidence  it  ap- 
pesTi  that,  with  respect  to  all  such  matters, 
the  course  of  dealing  was  entirely  on  the 
footing  usual  in  the  case  of  a  family  having 
a  fixed  and  permanent  abode  at  Paris, 
credit  being  given  in  a  manner  and  to  an 
extent  altogether  unusual  with  respect  to 
an  English  family  intending  only  a  tempo- 
rary residence.  But  it  may  be  observed 
that  these  tradespeople  form  their  judg- 
ment as  to  whether  a  person  is  a  perma- 
nent or  merely  temporary  resident  only, 
from  the  fact  of  his  living  in  a  furnished 
apartment,  or  hiring  an  unfurnished  one, 
and  putting  in  his  own  furniture.  Their 
expression  is  "living  in  his  own  furniture." 
In  connexion  with  the  mention  of  the  stable 
establishment,  I  may  observe  that  in  Au- 
gust 1828  Dr.  Cochrane  caused  to  be  sent 
over  to  him  from  Clippens  two  horses  which 
he  had  bred  there ;  and  moreover,  in  1 83 1  he 
had  given  directions  for  two  more  horses  of 
his  stud  to  be  sent  over  from  Clippens,  but 
the  execution  of  that  design  was  prevented 
by  his  death.  This  is  proved  by  Crow  and 
Lockhead.  Now,  all  that  I  have  men- 
tioned respecting  the  plan  and  mode  of 
residence,  and  establishment  adopted  and 
maintained  by  Dr.  Cochrane  at  Paris,  in 
my  opinion  tends  strongly  to  the  inference 
that  he  intended  a  prolonged,  if  not  a  per- 
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manent,  residence  in  Paris ;  and  this  strikes 
me  very  forcibly,  that  whatever  weight  is 
due  to  the  argument  derived  from  the  cir- 
cumstances attending  Dr.  Cochrane's  resi- 
dence in  the  Boulevard  des  Capucines, 
as  indicating  an  intention  of  prolonged 
residence  in  France,  an  argument  of  far 
greater  force  in  favour  of  such  intention  is 
to  be  derived  from  the  circumstances 
attending  his  change  of  residence  to  the 
Place  Venddme,  when  we  find  that,  after  no 
less  than  three  and  a  half  years'  residence 
at  the  former  place,  being  dissatisfied  with 
the  accommodation,  or  the  locality,  or  the 
style  of  the  apartment  he  was  living  in,  he 
thought  fit  to  remove  to  a  more  spacious 
and  fashionable  and  expensive  dwelling, 
and  to  fit  it  up  and  furnish  it  at  consider- 
able expense.  There  are,  however,  three 
circumstances  relating  to  the  dwelling  and 
establishment  of  Dr.  Cochrane  at  Paris, 
which  may  be  thought  to  have  a  contrary 
tendency,  and  which  therefore  deserve 
notice.  The  first  is,  a  stipulation  introduced 
into  the  leases  or  agreements  under  which 
Dr.  Cochrane  rented  each  of  his  two  dwell- 
ings, making  the  tenancy  determinable  on 
three  months*  notice.  This,  no  doubt,  at 
first  sight,  would  seem  to  indicate  that  a 
speedy  departure  was  in  contemplation ; 
but  having  regard  to  the  political  events 
which  had  taken  place  at  Paris  during  the 
half-century  next  preceding  the  time  of 
which  we  are  speaking,  it  would  be  most 
natural,  and  I  think  not  inconsistent  with 
an  intention  of  prolonged  or  even  per- 
manent residence,  that  an  Englishman 
should  by  such  a  stipulation  provide  for 
the  chance  of  some  political  disturbance 
occurring  which  might  render  it  expedient 
to  quit  the  country  suddenly.  And  ac- 
cordingly Mr.  Beavan  (one  of  the  boys' 
tutors),  who  had  resided  in  France  thirty- 
four  or  thirty-five  years,  says,  in  his  affi- 
davit, that  it  is  the  general  and  almost 
universal  practice  of  Englishmen  and 
other  foreigners  taking  up  their  abode 
in  France,  and  who  take  leases  of  their 
residences,  to  provide  in  such  leases  for  the 
contingency  of  any  cause  for  a  hasty  re- 
moval, by  having  inserted  in  such  leases 
provisions  for  determining  tenancies  on 
three  months'  notice  —  a  very  singular 
thing;  but,  under  the  circumstances,  it 
does  not  appear  to  me  that  the  making  such 
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a   stipulation  is  necessarily   inconsistent 
with  an  intention  to  reside  permanently  at 
Paris.  The  second  circumstance  deserving 
of  notice  is,  that,  although  the  furniture  at 
Clippens  had  heen  packed  up  and  roade 
ready  for  removal  at  the  shortest  possible 
notice,  Dr.  Cochrane  did  not  send  for  it, 
but  allowed  it  to  remain  at  Clippens,  and 
incurred  the  expense  of  purchasing  new 
furniture  for  the  apartments  he  rented  in 
Paris ;  from  which  it  has  been  argued  that 
Dr.  Cochrane  abstained  from  removing  the 
furniture  from  Clippens,  in  order  that  it 
might  be  ready  for  use  thereupon  his  return. 
To  a  certain  extent  there  may  be  some 
ground  for  this  argument     It  must,  how- 
ever, be  recollected,  first,  that  the  furniture 
at  Clippens  was  of  inferior  style  and  qua- 
lity,  and  unworthy  the  style  of  dwelling 
which  Dr.  Cochrane  had  adopted  at  Paris, 
as  well  as  unsuited  to  Parisian  ideas  and 
tastes  ;  and,  secondly,  that  the  expense  of 
the  transport  of  it  to  Paris,  together  with 
the  import  duty,  would    probably   have 
amounted  to  nearly  as  much  as  the  cost  of 
new  furniture.     And,  on  the  first  head,  we 
have  the  evidence  of  John  Grieve,  the  up- 
holsterer, who,  after  Dr.  Cochrane*s  death, 
was  employed  to  take  the  furniture  from 
Clippens,  to  unpack  it,  and  repack  it,  in 
order  to  send  it  to  Mrs.  Cochrane,  and  put 
it  up  in  her  house,  in  Harley  Street,  Lon- 
don, who  says  that  the  furniture  was  not 
very  valuable ;  the  dining-room  curtains 
were  silk    and  worsted  damask,  and  the 
whole  of  the  drawing-room  furniture  was 
imitation  rosewood.  And,  upon  the  second 
head,  we  have  also  the  evidence  of  Mr. 
Beavan  (who  had  very  long  resided  at  or 
near  Paris),  who  says,  in  his  affidavit,  that 
the  purchase   of  fashionable  furniture  at 
Paris  would  cost  but  very  little  more  than 
the  expenses  (including  the  import-duty) 
would   amount  to  of  bringing  furniture 
from  such  a  distance  as  Clippens,  besides 
the  consideration  that   English  furniture 
would  not  be  at  all  suitable  to  the  style 
of  Parisian  apartments.  It  does  not  appear 
to  me  that  the  circumstance  of  Dr.  Coch- 
rane having  abstained   from  transporting 
the  Clippens  furniture  to  Paris  is  necessa- 
rily inconsistent  with  an  intention  to  make 
the  latter  place  his  permanent  residence. 
The  third  circumstance  worthy  of  notice  is 
somewhat,  perhaps,  of  the  same  character 


as   the  last;  I  mean   the  fact  that  Dr. 
Cochrane  did  not  think  fit  to  have  his  plate 
brought  to  Paris  from  the  custody  of  the 
Paisley  bankers.    It  appears  from  the  evi- 
dence of  Joseph  Calome,  who  was  butler 
and  valet'  to  Dr.  Cochrane,  at  the  Place 
Vend6me,  for  about  a   year  previous  to 
Dr.  Cochrane's  death,  that  Dr.  Cochrane 
used  English  plated  goods,  which  he  had 
brought  over  from  England,  and  not  silver. 
Mr.  Francis  Langan,  whom  I  have  before 
mentioned  as  the  brother  of  the  boys'  tutor, 
speaking  of  the  residence  of  Dr.  Cochrane 
at  the  Boulevard  des  Capucines,  says,  he 
frequently  dined  with  Dr.  Cochrane,  that 
he  gave  very  fine  dinners,  and  bis  table 
was  groaning  with  plate.   These  two  state- 
ments may  perhaps  be  reconciled  by  sup- 
posing that  Dr.  Cochrane  hired  plate  for 
the  occasions  of  dinner  parties,  and  used 
the  plated  goods  for  ordinary  occasions. 
Certain  it  is,  that  during  the  period  that 
Mr.  Langan  speaks   of,  during  the  resi- 
dence in   the   Boulevard   des  Capudnes, 
they  were   in  the  habit    of  giving  great 
dinners,  and  that  during  the  residence  in 
the  Place  Vend6me  they  were  not  in  the 
habit  of  giving  dinners,  or  scarcely  ever. 
But,  however  that  may  be,  it  appears  to 
me  that  the  fact  is  established  that  Dr. 
Cochrane  abstained  from  bringing  over  his 
own   plate  from   Scotland,  and  preferred 
purchasing  plated  goods  in   England  for 
the  use  of  his  family  in  Paris.     1  do  not 
think  that  his  doing  so  can  be  altogether 
accounted  for  by  the  considerations  of  ex- 
pense of  transport,  or  the  import  duty 
which  would  be  payable  upon  it  in  France. 
There  is  evidence  to  shew  what  Mrs.  Coch- 
rane said  to  that  eflfect ;  but  I  think  the 
fact  in  question  tends,  so  far  as  it  goes 
(though  I  do  not  think  it  of  great  weight), 
to  negative  the  supposition  that  Dr.  Coch- 
rane  intended   to   reside  permanently  in 
France ;  it  may  have  its  effect  in  shewing 
that  he  intended  ultimately  to  return  to 
Clippens;  but  I  do  not  think  the  fact  of  any 
very  great  weight.    No  account  which  can 
be  given  of  Dr.  Cochrane*8  proceedings  at 
Paris  would   be  complete  which  omitted 
to  notice  the  circumstance  of  the  continued 
intercourse  of  Daniel  Pearson  (the  groom) 
with  the  family  ;  though  I  confess  I  do  not 
think  that  this  circumstance  affords  much 
argument  to  either  party  on  the  question 
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of  domicil.     There  is,  bowerer,  another 
circumstance  of  some   weight  as  to   Dr. 
Cochrane's  intention  vrith  respect  to  domi- 
cS,  which  is  this,  namely,  that  he  seems 
to  have  entertained  an  idea  of  purchasing 
a  countryohouse   or  landed  property   in 
France,  for  he  made  inquiries  upon  the 
iiihject  of  a  foreigner  acquiring  and  hold- 
ing landed  property  in  France,  and  was 
anxious  to  know  whether  the  law  of  France 
placed  any   obstacles  in   the  way   of   a 
fineigner  acquiring  landed  property  in  that 
eoantry.     The  tendency   of  this    fact  is 
itrongly  in  fiiTOur  of  an  intention  to  reside 
permanently  in  France.   As  a  set-off,  how* 
erer,  against  this,  we  have  another  fact 
Um  tendency  of  which  is   in    an   oppo- 
nte  direction,  namely,   that  during   Dr. 
Codutme's    residence   in    Paris    he   was 
tuiously   endeavouring  to   increase   his 
mate  at  Clippens  by  the  purchase  of  cer* 
tain  landed   properties  adjacent  thereto. 
It  appears  from  Crow's  evidence,  taken  in 
1844,  that  before   leaving  Clippens  Dr. 
Coeluine  had  entertained  such  a  desire; 
Qd  it  is  shewn  by  Dr.  Cochrane's  letters 
to  Campbell  and  to  Crow,  as  well  as  by 
other  evidence,    that  during    the   whole 
poiod  of  his  residence  at  Paris  he  was 
in  treaty  for  the  purchase   of  two  small 
pvoperties  adjoining  to  Clippens,  the  one 
oontisting  of  two  farms  called  the  Green 
N  Mill  of  Cart,  and  the  other  a  farm 
^ed  Ryewraes.     His  letters  evince  the 
^test  anxiety  to  accomplish  these  pur« 
^es,   particularly   the    latter ;    and  at 
^gth,  in  the  year  1831,  shortly  before 
j^  death,  he  succeeded  with  respect  to 
^ewraes,  a  contract  having  been   then 
^tered  into  by  him  for  the  purchase  of 
^ht  property  for  6,000/.,  which  was  not 
^pleted  until  after  his  death.     And  the 
^^gerness  with  which  he  pursued  the  object 
^adding  to  his  Clippens  estate  is  manifest- 
^  bj   the  fact,  that  the  price  which  he 
Agreed  to  pay  for  Ryewraes  amounted  to 
^less  than  forty-three  years'  purchase. 
It  it  true  that  Dr.  Cochrane's  desire  to  in- 
€(<ease  his  property  at  Clippens  may  have 
^^  reference  in  some  degree  to  the  consi- 
^erntion  that  it  would  be  the  future  resi- 
^ce  of  his  descendants,  and  it  may  have 
Wn  a  regard  to  their  future  interest  which 
^oeed  him  to  add  to  the  family  property. 
^1  mdeed,  there  is  distinct  evidence  that 


he  did   anticipate    that    his  descendants 
would  take  up  their  residence  at  Clippens. 
But  although  Dr.  Cochrane's  expectation 
that  Clippens  would  be  the  future  place 
of  residence  of  his  sons   may  have  con- 
stituted some  part  of  the  motive  which 
made  him  desirous  of  increasing  his  pro- 
perty there,  it  is  impossible,  I  think,  to 
conclude  that  it  was  the  whole  or  the  only 
motive ;  and  the  eagerness  with  which  he 
prosecuted  that  design  appears  to  me  to 
afford  an  argument  of  no  slight  weight  in 
favour  of  the  proposition  that  it  was  not 
his  intention  to  abandon  his  Scotch  domicil, 
and   adopt  a  French  one.     But,  besides 
being  anxious  to  buy  property  near  Clip- 
pens,  it  appears  that  he  desired  also  to 
purchase  some  estate  nearer  to  Edinburgh, 
and  he  actually  instructed  his  agents  Messrs. 
Hotchkiss  &  Meiklejohn  (Writers  to  the 
Signet,  at  Edinburgh),   to   look   out  for 
such  a  purchase  for  him.     Dr.  Cochrane, 
however,  abandoned  this  idea,  and  did  not 
make  any  such  purchase.     He,  neverthe- 
less, told  Mr.  and  Mrs.  Moorhouse,  during 
their  visit  to  him  at  Paris  in  1 830,  that  he 
then  entertained  such  an  intention ;  that  is, 
to  buy  property  near  Edinburgh.  This  cir- 
cumstance, as  far  as  it  goes,  tends  strongly 
to  shew  an  intention  to  retain  the  Scotch 
domicil.    Another  fact,  which  seems  to  me 
to  tend  towards  the  same  direction  as  that 
which  I  have  last  mentioned  is  this,  that 
he  refused  to  allow  his  house  at  Clippens 
to  be  let.     This  fact  also  (though  not  a 
very  strong  one)  tends  to  the  supposition 
that  he  meant  to  keep  Clippens  in  a  state 
fit  for  his  own  occupation  whenever  he 
should  desire  it,  and  also  supplies  an  argu- 
ment for  the  contention  that  Dr.  Cochrane 
intended  to  resume  his  residence  at  Clip- 
pens.    I  must  not  omit  to  mention  the  will 
or  trust-deed  of  disposition  executed  by 
Dr.  Cochrane  in   1829,  during  his  short 
visit  to  this  country,  which  I  have  already 
mentioned.    By  this  instrument,  as  I  have 
said,  he  disposes  of  all  his  property,  real 
and  personal.     It  is  in  the  Scotch  form, 
and  at  the  same  time  so  framed  as  to  be 
valid  and  effectual  according  to  English 
law;  but  it  does  not  seem  to  have  crossed 
the  mind  of  Dr.  Cochrane,  or  of  his  legal 
advisers,    that  it  was   necessary   that  it 
should  be  framed  in  conformity  with  French 
law,  by  reason  of  his  having  adopted  a 
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Frencb  domicih     In  this  instrument  Dr* 
Cochrane  describes  himself  as  of  ''Clip- 
pens/*  and  it  is  always  considered  by  jurists, 
that  the  manner  in  which  a  roan  describes 
himself  in  solemn  acts  and  legal  documents 
is  an  ingredient  of  an  important  kind  with 
reference  to   the  question   of  where  his 
domicil  is.     Another  matter  deserving  of 
consideration  on  the  question  of  Dr.  Coch- 
rane*s  intention  is  this,  that  during  the 
whole  period  of  his  residence  at  Paris  he 
not  only  continued  to  feel  and  to  manifest 
a  deep  interest  in  Clippens,  and  everything 
connected  with  it,  but  actually  directed  in 
detail  the  management  of  the  property,  and 
regulated  everything  that  was  required  to  be 
done  with  respect  to  the  houses  and  lands, 
and  the  horses  and  other  animals  that  had 
been  left  there,  which  furnishes  as  far  as  it 
goes  an  argument — and,  as  I  think,  a  strong 
one — to  those  who  contend  that  Dr.  Coch- 
rane's  intention  was  to  return  to  reside  at 
Clippens,  and  not  to  fix  his  permanent 
abode  in  France. — [His  Honour  then  read 
various  letters  written  by  Dr.  Cochrane  on 
the  subject  of  his  property  at  Clippens, 
and  referred  at  considerable  length  to  the 
evidence  as  to  the  statements  made  by  him 
upon  the  subject  at  different  times,  tending 
to  shew  that  at  some  future  period  his  in- 
tention was  to  return  to  Scotland. — He 
then  continued.] 

We  have  here  a  number  of  verbal  de- 
clarations, some  strongly  tending  one  way, 
and  some  equally  strong  tending  the 
other  way,  and  I  may  observe  with  regard 
to  oral  declarations,  that  jurists  seem  to 
be  of  opinion  (and  I  think  the  cases  pro- 
ceed on  that)  that  verbal  declarations  are 
not  of  so  much  weight  as  written  declara- 
tions, and  that  neither  verbal  declarations 
nor  written  declarations  would  be  so  effec- 
tive as  the  acts  of  the  parties  in  determin- 
ing the  question  of  domicil.  The  result 
of  the  evidence  which  bears  upon  the 
question  of  Dr.  Cochrane's  domicil  appears 
to  me  to  be  this :  when  I  consider  the 
motives  which  may  be  supposed  to  have 
operated  on  the  mind  of  Dr.  Cochrane,  I 
£nd  that  some  of  them  are  such  as  would 
incline  him  to  a  residence  in  Scotland, 
others  to  a  residence  in  France.  Three 
motives  are  assigned  as  tending  to  induce 
Dr.  Cochrane  to  reside  at  Paris :  first,  a 
taste  for  Parisian  life  and  society,  as  well 


as  for  the  climate  of  France  as  most  suit- 
able  to   bis  constitution  ;   secondly,  the 
effect  produced  at  Clippens  by  Mrs.  Coch- 
rane's  conduct,   and  the  displeasure  felt 
towards  the  neighbours  on  that  and  other 
grounds ;  and,  thirdly,  the  desire  to  educate 
the  sons  abroad :  the  last  special  and  tem- 
porary, the  other  two  of  a  more  permanent 
character.      On   the   other  hand,  strong 
motives  for  intending  to  return  to  reside  at 
Clippens  may  be  found  in  his  attachment 
to  his  native  country,  and  to  Clippens  in 
particular,  as  being  the  seat  of  his  ances- 
tors, his  own  birthplace,  his  property  which 
he  delighted  to  improve  and  increase,  and 
the  spot  where  he  was  surrounded  with 
those  objects  which  best  suited  his  natural 
tastes  and  propensities.  Among  these  con- 
flicting motives  it  is  not  easy  to  say  which 
would  preponderate  in  his  mind.    But  a 
perusal  of  all  the  evidence  bearing  upon 
the  motives  rather  inclines  me  to  the  opin- 
ion that  these  latter  motives  (that  is,  those 
inclining  Dr.  Cochrane  to  return  and  re- 
side at  Clippens)  would,  with  Dr.  Coch- 
rane himself,  outweigh  the  others.    If  I 
examine  the  acts  and  conduct  of  Dr.  Coch- 
rane,  there  is  much  which,  if  taken  hy 
itself,  would  lead  to  the  conclusion  that  he 
had  abandoned  his  Scotch  and  acquired  a 
French  domicil :  the  mere  fact  of  his  resid- 
ing in  France  for  full  five  years  is  of  no 
slight  force,  and  residence  is  often  con- 
sidered of  great  importance  on  the  question 
of  intention.     His  taking  an  unfurnished 
dwelling  and    furnishing   it   at  his  own 
expense — but   especially   his  doing  this 
a  second  time,   and   at  still  greater  ex- 
pense, after  he  had  already  resided  three 
years  and  a  half  at  Paris,  and  the  ex- 
pensive establishments  of  servants,  horses 
and   carriages  which  he  kept — are  facts 
which  afford  a  strong  argument  in  favour 
of  a  French  domicil ;    and    so   also  is 
the  fact  of  his  having  meditated  the  pur- 
chase of  landed  property  in  France.    On 
the  other  hand,  there  are  other  portions  of 
his  acts  and  conduct  which  seem  to  me  to 
have  a  strong  contrary  tendency.    The 
intense  interest  which  he  manifested  in 
everything  at  Clippens,  and  the  minuteness 
and  particularity  and  constancy  with  which 
he  continued  during  his  whole  absence  to 
direct,  regulate  and  prescribe  all  the  details 
of  the  management  of  the  property,  and 
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the  treatment  of  the  hones  and  other  ani- 
mals there,  as  if  his  ohject  was  to  have  the 
place  always  ready  for  re-occupation,  his 
lefiiiing  to  let  it,  the  eagerness  with  which 
he  prosecuted  and  effected  his  purpose  of 
adding  to  his  property  there,  his  endea- 
▼ours  to  purchase  other  property  in  Scot* 
land,  nearer  to  Edinhurgh,  his  descrihing 
himself  in  his  last  will  or  trust-deed  of 
disposition  as  of  Clippens,— -all  these  are 
circumstances  which  tend,  and  tend  strongly, 
in  fiiYour  of  his  retention  of  his  Scotch 
domidl.  As  to  his  acts  and  conduct,  then, 
we  have  some  acts  tending  one  way,  and 
some  the  other ;  and  it  appears  to  me  that 
the  inferences  which  may  he  drawn  from 
the  acts  and  conduct  of  Dr.  Cochrane  are 
pretty  evenly  balanced.     Again,  when  I 
look  at  Dr.  Cochrane's  declarations  of  in- 
tention, whether  written  or  verbal,  I  find 
the  same  sort  of  inconsistency,  some  of 
them  tending  in  favour  of  a  Scotch,  and 
others  of  them  in  favour  of  a  French  domi« 
cil.    In  such  a  state  of  things,  what  is  the 
principle  which  ought  to  govern  the  deci* 
sion  of  the  Court  on  the  question  of  Dr* 
Cochrane's  domicil?     There  is  one  prin- 
ciple very  well  established,  namely,  that 
slighter  evidence  is  required  to   warrant 
the  conclusion  that  a  man  intends  to  aban- 
don an  acquired  domicil,  and  to  resume 
his  domicil  of  origin,  than  is  necessary  to 
justify  the  conclusion  that  he  means  to 
abandon  his  domicil  of  origin,  and  to  ac- 
qaire  a  new  one.     And  another  principle 
is  that  which  is  referred  to  by  Lord  Cran- 
worth,  in  Whieher  v.  Hume,  in  the  House 
of  Lords,  namely,  that  it  requires  stronger 
and  more  conclusive  evidence  to  justify  the 
Court  in  deciding  that  a  man  has  acquired 
anew  domicil  in  a  foreign  country  than  would 
suffice  to  warrant  the  conclusion  that  he  has 
acquired  a  new  domicil  in  a  country  where 
he  is  not  a  foreigner;    for  instance,  the 
Court  would  more  readily  decide  that  a 
Scotchman  had  acquired  a  domicil  in  Eng- 
land than  that  he  had  acquired  a  domicil 
in  France  where  be  would  be  a  foreigner. 
In  truth,  to  hold  that  a  man  has  acquired 
a  domicil  in  a  foreign  country,  is  a  most 
serious  matter,  involving,  as  it  does,  the 
consequence  that  the  validity  or  invalidity 
of  his  testamentary  acts,  and  the  disposi- 
tion of  his  personal  property,  are  to  be 
governed  by  the  laws  of  that  foreign  country. 


No  doubt,  the  evidence  may  be  so  strong 
and  conclusive  as  to  render  such  a  conclu- 
sion unavoidable,  but  the  consequences  of 
such  a  decision  may  be«  and  generally  are» 
so  serious  and  so  injurious  to  the  welfare 
of  families,  that  it  can  only  be  justified 
by  the  clearest  and  most  conclusive  evi- 
dence.    In  the  present  case,  the  question 
is,  whether  Dr.  Cochrane,  whose  domicil 
of  origin  was  Scotch,,  and  whose  domicil 
when  he  quitted  Clippens  was  decidedly 
the  same  domicil  of  origin,  abandoned  that 
domicil  and  acquired  a  domicil  in  France, 
where  he  was  in  every  sense  a  foreigner; 
for  it  does  not  appear  that  he  ever  made 
application  for  what  are  called  civil  rights, 
which  a  foreigner  might  do,  as  appears  by 
some  of  the  evidence  ;  and  it  seems  to  me 
that  the  evidence  in   the   case  is  not  of 
that  clear  and  conclusive  character  which 
would  justify  me  in  deciding  that  he  had 
abandoned  the  Scotch  domicil  and  adopted 
a  new  one  in  France,  which  was  a  foreign 
country.     Furthermore,  if  I  try  the  ques- 
tion by  the  criterion  of  the  often-cited  de- 
finition from  the  Roman  law,  to  which  I 
have  had  occasion  before  to  refer,  it  does 
not  appear  to  me  that  the  circumstances 
of  Dr.    Cochrane's  residence   in   France 
satisfy  the  requirements  of  any  of  these 
definitions ;  and  I  will  take  in  preference  the 
most  celebrated  definitions  to  which  I  have 
before  largely  referred.  It  does  not  appear 
to  me,  as  I  have  said,  that  the  requirements 
of  the  definition  of  the  Roman  law  are 
satisfied  by  the  circumstances  of  Dr.  Coch- 
rane's residence  in  France ;  for  admitting 
that  he   had    established    his   household 
"larem,"  whatever    "larera"   means,  in 
Paris,  how  can  it  be  said  that  he  had 
there  established  the  chief  part  or  bulk  of 
his  business,  and  of  his  property,  that  is, 
"rerum  ac  fortunarum  summam"?     How 
can  it  be  said,  that  the  requirements  of 
that  definition  were  satisfied  ?     So  far  as 
he  had  any  business,  "res,"  the  business 
in  which  he  was  incessantly  engaged  was 
the   management  and   improvement  and 
augmentation  of  his  estate  at  Clippens, 
and  the  directing  and  regulating  of  every- 
thing connected  with  it.     Business  he  had 
none  at  Paris;   and  as  to  his  property, 
"fortunse,"  he  had  nothing  at  Paris  but  his 
furniture  and  equipage  ;  the  chief  part  or 
bulk  of  his  property,  whatever  is  meant  by 
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**  fortunarum  summam/'  so  far  as  his  pro- 
perty had  any  locality,  was  certainly  at 
Clippens.  Of  Scotland  only,  and  not  of 
France,  could  it  be  truly  said  "  in  eodem 
loco  rerum  ac  fortunarum  suarum  summam 
constituit."  It  may  admit  of  more  doubt 
whether  the  subsequent  part  of  the  defini- 
tion would  apply  to  his  residence  at  Paris 
**  unde  rursus,  non  sit  discessurus  si  nihil 
ayocet;  unde  cum  profectus  est,  peregrinari 
Tidetur;  quod  si  rediit  peregrinari  jam 
destitit";  but  I  strongly  incline  to  the 
opinion  that  his  intention  throughout  was 
at  some  future  time  to  quit  France  without 
being  called  away  by  the  happening  of  any 
special  event,  and  to  reside  permanently  in 
Scotland;  and  as  to  his  feeling  himself  at 
any  time  a  wanderer  from  home,  I  think  it 
was  when  he  left  Clippens  for  the  Conti- 
nent in  1825,  and  not  when  he  made  the 
short  visit  to  Scotland  in  1829.  I  think 
his  feeling  on  the  occasion  of  that  visit 
was,  that  he  was  revisiting  his  home  (as 
he  expressed  himself),  though  it  was  but 
for  a  short  time,  and  that  his  feeling  was 
not  that  he  was  wandering  from  it.  Now, 
in  the  view  that  I  have  taken  of  the  evi- 
dence, and  in  the  view  which  I  take  of 
the  principle  which  ought  to  govern  the 
Court  where  the  Court  has,  as  to  motives 
and  as  to  conduct,  expressions  or  declara- 
tions, written  or  verbal,  of  this  incon- 
sistent character,  some  tending  one  way 
and  some  tending  another,  I  think  I 
am  bound  to  come  to  the  conclusion 
that  Dr.  Cochrane  did  not  abandon  his 
Scotch  domicil  and  adopt  a  French  doraicil. 
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JAMES  V.  NORTH. 


JVrit  of  Ne  Exeal'~~Insohenct/. 

A  writ  of  ne  exeat  regno  teas  obtained 
against  a  defendant  upon  an  undertaking  by 
the  plaintiff  to  he  answerable  for  damages^ 
The  defendant  became  insolvent,  and  o&- 
tained  his  protection  under  the  act : — Held, 
that  the  writ  must  be  discharged  upon  pay* 
ment  of  costs  by  the  defendant  and  the 
plaintiff  being  released  from  his  under* 
taking. 

This  was  a  motion  for  the  discharge  of 


a  writ  of  ne  exeat  regno  which  had  been 
issued  against  Sir  W.  Magnay,  on  the 
ground  that  since  the  issuing  of  the  writ 
he  had  taken  the  benefit  of  the  Insolvent 
Debtors  Act,  and  had  obtained  his  pro- 
tection. 

Mr.  Hardy,  in  support  of  the  moUon, 
submitted  that  since,  by  the  insolvency, 
the  debt,  as  affecting  the  person  of  the 
insolvent,  was  gone,  the  writ  must  cease  to 
operate.  There  was  no  reference  to  such 
a  case  in  the  act  of  parliament,  and  no  pre- 
cedent for  such  an  application ;  but  upon 
principle  it  was  clear  that  the  protection 
would  be  of  no  use  if  the  writ  could  be  put 
in  force.  Every  shilling  which  the  insol- 
vent possessed  had  been  taken  in  execution 
by  the  plaintiffs.  The  writ  ought,  there- 
fore, to  be  discharged. 

Mr,  Leach,  for  the  plaintiffs,  who  were 
infants,  stated  that  the  defendant.  Sir  W. 
Magnay,  had  been  trustee  for  them,  and 
the  trust  monies,  amounting  to  20,0001.9 
had  got  into  his  hands.  He  had  com- 
mitted a  breach  of  trust,  and  had  applied 
this  money  in  speculations,  and  then  Uireat- 
ened  to  go  abroad.  The  writ  of  me  exeat 
was  thereupon  obtained  at  the  Rolls  upon 
an  undertaking  by  the  plaintiffs  to  be 
answerable  for  damages.  The  defendant 
had  then  taken  the  benefit  of  the  act,  and 
though  he  had  obtained  protection,  it  was 
of  the  greatest  importance  to  the  plaintifi 
that  he  should  not  go  abroad,  since  they 
would  then  be  unable  to  obtain  that  in- 
formation from  him  which  would  enable 
the  plaintiffs  to  save  any  of  the  property. 

KiNDERSLEY,V.C.-*AIthough  the  plain* 
tiffs  in  this  case  are  infants,  and  can  give 
no  consent  to  any  arrangement,  atill  the 
Court  cannot  be  governed  by  that  con- 
sideration, and  cannot  be  guided  by  thf 
hardship  arising  from  the  breach  of  trasf 
however  fraudulent  it  might  be.  The  on) 
question   for  the   Court  is,   whether  r 
principle  a  writ  of  ne  exeat  can  be  continu 
against  a  person  after  he  has  taken  f 
benefit  of  the  Insolvent  Debtors  Act,  i 
obtained  his  protection.     Although  tl 
is  no  precedent  for  such  a  case,  I  think 
principle,  that  the  writ  ought  to  be 
charged  on  certain  terms.    The  purpc 
a  writ  of  ne  exeat  is  to  prevent  the  d 
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from  going  oat  of  the  jurisdiction  of  tbis 
Court  until   tlie    debt  is   satisfied,   and 
it  will   operate   on   bis  person,   not  on 
Jiii  property,  in  order  tbat  his  person  may 
be  kept  within  such  jurisdiction,  on  the 
ground  that  he  is  a  debtor,  and  that  he 
nay  not  escape   from    payment   of  the 
debL    A  decree  has  been  made  for  pay- 
ment of  the  sum  for  which   the   writ  is 
indorsed,  and  for  the  costs  of  the  suit ; 
dierefore,  that  sum  is  a  debt  due  from  the 
defendant,  and  until  it  is  discharged  he  is 
Botto  be  allowed  to  go  out  of  the  kingdom. 
He  took  the  benefit  of  the  Insolvent  Debt- 
ors Act ;  that  did  not  discharge  the  debt, 
Imt  left  after-acquired  property  subject  to 
tliat  and  any  other  debts  there  may  be, 
mder  certain   regulations  prescribed   by 
tke  act     Proceedings  might  be  taken  to 
make  subsequently-acquired  property  lia- 
Ue,  but  not  to  make  him  personally  liable ; 
OB  tbe  contrary,  the  act  prescribes  that  on 
cetain  things  being  done,  the  Commis- 
aoner  is  to   pronounce    a  formal  order 
&r personal  protection,  which  is  conclusive 
tod  perpetual.    In  that  state  of  things,  the 
debtor  has  personally  ceased  to  be  liable 
to  the  debt.  No  doubt  the  debt  is  not  dis- 
c^ged,  but  he  cannot  be  made  personally 
Qnrerable;  and  inasmuch  as  the  reason 
k  keeping  him  within  the  jurisdiction  has 
ceued,  the  writ  is  no  longer  of  any  service 
to  the  plaintiffs,  and  ought  not  to  continue, 
h  hu  been  said  that  the  plaintiff's  might 
Kqnire  some  information  in  the  way  of 
evidence  from  the  defendant  as  a  witness 
to  prove  something,  as  between  the  plain- 
ia&  snd  some  other  persons,   but  that 
vonld  be  converting  the  ne  exeat  from  a 
vrit  to  operate   on  a  debtor  to  a  writ 
operating  on  a  witness,  which  ought  not 
to  be.    Therefore,  tbat  is  not  a  ground  on 
which  there  is  any  right  in  the  plaintiffs 
to  keep  the  defendant  in   the  kingdom. 
When  the  writ  was  granted  the  plaintiff's 
pTe,  ss  is  now  required,  an  undertaking 
to  be  snswerable  for  damages  in  case  they 
■hoold  be  in  the  wrong;  and  one  of  the 
tormi  of  discharging  this  writ  must  be 
that  the  plaintiffs  are  released   from  all 
Ihibility  with  respect  to  that  undertaking, 
^  from  any  action  or  other  proceeding 
on  behalf  of  the  defendant  with  respect  to 
^  ne  exeatf  and  the  defendant  must  pay 
^  costs  of  this  application.     The  next 


friend  of  the  infants  is  not  wrong  in  coming 
to  the  Court,  inasmuch  as  he,  though  an 
adult  himself,  is  not  obliged  to  consent  to 
discharge  the  writ,  except  on  terms  which 
were  not  of  course  provided  for  by  the 
order  of  the  Rolls. 


Wood 
Jan 


OD,  V.C.  f 
.  28,  29.  I 


MATTHEWS  V,  THE  GREAT 
NORTHERN  RAILWAY  COM- 
PANY. 


Company  —  Guaranteed  Shares — Divi^ 
dends — Construction  of  Statute — AequieS" 
eence. 

By  an  act  of  parliament  it  was  enacted, 
that  it  should  be  lawful  for  any  shareholder 
who  should  have  paid  up  one  half  the  amount 
of  any  share  or  shares  of  the  G,  N.  R, 
Company^  to  require  each  share  to  he  con- 
verted into  two  half-shares^  whereof  the 
one  half  which  should  he  so  fully  paid  up 
should  be  denominated  deferred  half-share^ 
and  the  other  half  of  such  share  should  be 
denominated  guaranteed  half-share ;  and 
thenceforth  in  respect  of  each  whole  share 
so  divided^  the  whole  of  the  interest  and 
dividends  which  would  in  each  year  have 
accrued  should  be  applied  in  or  towards 
payment,  in  the  first  place,  of  interest  or 
dividend  after  the  rate  of  6L  per  cent,  per 
annum  on  the  amount  paid  upon  the  half- 
share  so  denominated  '*  guaranteed,**  and 
the  remainder,  if  any,  should  alone  be  pay- 
able  to  the  half-share  so  denominated  '*  de- 
ferred,**  provided  that  the  company  should 
not  pay  any  other  or  greater  amount  of 
interest  or  dividend  upon  the  two  half-shares 
than  was  for  the  time  being  paid  on  each 
undivided  share: — Held,  upon  the  eon» 
struction  of  this  section,  that  the  holders  of 
guaranteed  half-shares  were  entitled  to  be 
paid  their  6L  per  cent,  in  each  year  not  only 
out  of  the  dividends  accruing  in  that  year, 
hut  out  of  all  subsequent  dividends;  and, 
therefore,  if  in  any  year  the  dividends  were 
more  than  sufficient  to  pay  61,  per  cent,  on 
the  guaranteed  half  -  shares,  the  surplus 
must  be  applied  in  payment,  in  the  first 
place  of  all  arrears  due  on  those  half -shares 
in  respect  of  past  deficiencies  before  any 
dividend  could  be  declared  on  the  deferred 
half-shares. 

The  holders  of  the  guaranteed  half -shares 
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having  in  a  former  year  acquiesced  in  the 
declaration  of  a  dividend  on  the  deferred 
half'shares,  whilst  there  was  an  arrear  of 
dividend  due  on  the  guaranteed  half-shares, 
— Held,  that  although  they  had  precluded 
themselves  from  making  any  claim  in  respect 
of  those  particular  arrears,  they  had  not 
thereby  renounced  their  rights  in  respect  of 
subsequent  arrears. 

The  bill  in  this  case  was  filed,  by  the 
plaintiffs,  on  behalf  of  themselves  and  all 
other  holders  of  guaranteed  or  B.  stock  in 
the  Great  Northern  Railway  Company, 
against  the  company,  the  directors  and 
secretary,  for  the  purpose  of  having  it  de- 
clared that  the  holders  of  the  B.  stock  were 
entitled  to  be  paid,  or  to  have  provision 
made  that  they  should  be  paid  such  interest 
or  dividend  on  the  amount  from  time  to  time 
paid  up  upon  the  B.  stock  held  by  them  re- 
spectively, as  would,  with  the  interest  or 
dividends  already  paid  to  the  holders  of  such 
B.  stock,  make  up  the  full  amount  of  61, 
per  cent,  per  annum  from  the  30th  of  June 
1850  to  the  day  of  the  payment,  or  of  pro- 
viding for  payment  of  such  full  amount, 
before  any  payment  in  respect  of  dividends 
or  otherwise  to  any  of  the  holders  of  the 
deferred  or  A.  stock  in  the  same  company 
should  be  made  or  provided  for,  and  for 
consequential  relief. 

The  circumstances  of  the  case  will  ap- 
pear from  the  following  paragraphs  in  the 
bill: — Par.  20.  Shortly  previous  to  the 
Half-yearly  Ordinary  General  Meeting  of 
the  Great  Northern  Railway  Company, 
held  on  the  12th  of  August  1848,  the 
directors  issued  and  circulated  among  the 
shareholders  their  report.  Such  report 
contained  the  following  passage : — '*  The 
bill  for  the  Doncaster  and  other  deviations, 
&c.,  for  which  application  to  parliament 
was  sanctioned  by  the  special  meeting  in 
February  last,  was  unexpectedly  thrown 
out  on  the  second  reading  in  the  Commons. 
A  clause  therein  was  subsequently  inserted 
in  the  '  Isle  of  Axholme  Act,'  authorizing 
the  division  of  the  present  25/.  shares  into 
two  shares  of  121,  lOs.  each,  in  the  mode 
and  for  the  purpose  explained  at  the  Feb- 
ruary special  meeting.  This  division  of 
the  shares  was  suggested  with  the  object 
of  relieving  those  shareholders  to  whom  it 
may  have  become  inconvenient  to  pay  up 


the  remainder  of  the  calls,  and  in  the 
opinion  of  the  directors  it  will  have  that 
effect,  and,  whilst  it  cannot  injure,  it  may 
operate  beneficially  to  the  interests  of  the 
company  generally,  by  tending  to  increase 
the  number  of  the  shareholders,  and  to 
obtain  payment  of  the  arrears  of  calls. 
The  directors,  therefore,  under  the  clause 
in  the  act,  have  resolved  to  give  any  share- 
holder who  has  paid  up  17/.  per  share  the 
option  of  dividing  his  shares,  and  arrange- 
ments will  be  made  for  carrying  out  the 
division,  which  will  be  communicated  to 
the  shareholders  by  the  1st  of  October, 
to  come  into  operation  by  the  1st  of 
November  next.  The  plan  is  as  fol- 
lows :  that  each  shareholder  shall  have 
the  option  of  dividing  his  25/.  share 
into  two  12/.  lOs,  shares,  distinguished 
as  A.  or  deferred^  and  B.  or  guaranteed 
shares,  the  B.  (unpaid  up)  to  be  guaran- 
teed by  the  holder  of  the  A.  (paid  %p) 
6/.  per  cent,  per  annum,  and  the  A.  to 
take  the  chance  of  all  further  dividend  or 
privilege.  The  B.  guaranteed  12/.  lOf. 
shall  be  entitled  to  6/.  per  cent,  per  annum 
on  the  amount  paid  up  out  of  the  interest 
allowed  during  the  construction  of  the  line, 
and  a  preference  dividend  afterwards  up  to 
61.  per  cent,  per  annum  before  the  A.  shares 
shall  receive  any  dividend,  and  shall  have 
the  option  of  paying  up  the  calls  in  full 
and  receiving  6/.  per  cent,  from  the  1st  of 
the  month  after  payment.  Another  ob- 
vious and  important  advantage  that  vil^-^^iU 
result  from  this  division  of  the  shares  ir 
that  the  A.  or  paid-up  portion  can  be  eon 
verted  into  stock,  which  course  the  direc 
tors  recommend,  and  the  notice  reqni 
for  this  purpose  will  be  given  prior  to  tU 
next  general  meeting  in  February,  that 
may  be  then  carried  out." 

21.  The   said    meeting    of   the  Gr^ 
Northern  Railway  Company  was  duly  h» 
on  the  12th  of  August  1848,  and  a  reso^ 
tion  for  the  adoption  of  the  report  was  ^ 
and  carried. 

24.  The  Great  Northern  Railway 
Amendment  and  Isle  of  Axholme  Ex4 
sion  Act,  1848,  contained  the  following 
tion  : — And  be  it  enacted,  that  within  vo^ 
period  as  shall  be  fixed  from  time  to  tiuw 
by  the  directors,  it  shall  be  lawful  for  u/ 
shareholder  who  shall  have  paid  up  one* 
half  the  amount  of  any  share  or  shaitt  of 
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die  said  Great  Northern  Railway  Company, 
to  require  each  ahare  to  he  converted  into 
two  halUiareSy  whereof  the  one  half  which 
ihall  be  so  iiilly  paid  up  shall  be  denomi- 
nated "  Deferred  half-share,"  and  the  other 
half  of  such  share  shall  be  denominated 
"Guaranteed    half-share,"  and  the  same 
half-shares  shall  thereupon  he  registered 
and  certificates  issued  accordingly,  and 
thenceforth  in  respect  of  each  whole  share 
•0  dirided,  the  whole  of  the  interest  and 
diiidends  which  would  in  each  year  have 
aeoraed  ahall  be  applied  in  or  towards  pay- 
ment in  the  first  place  of  interest  or  divi- 
dendy  after  the  rate  of  6/.  per  cent,  per 
sssMRy  on  the  amount  paid  upon  the  half- 
liare  so  denominated  "  Guaranteed,"  and 
the  remainder  (if  any)  shall  alone  be  pay- 
•Ue  to  the  half-share  •  so   denominated 
"Deferred;'*  provided  that  the  company 
iUl  not  pay  any  other  or  greater  amount 
of  interest  or  dividend  upon  the  two  half- 
ihsres  than  ia  for  the  time  being  paid  on 
^undivided  ahare;  provided  also,  that 
DO  sDch  guaranteed  half-share   shall  be 
tinisferable  until  at  least  21*  10«.  shall  be 
piid  thereon ;  and  that  if  in  pursuance  of 
*By  powers  now  vested,  or  hereafter  to  be 
^iBtted  in  them,  the  company  shall  here- 
^  guarantee  the  payment  of  interest  or 
dividends  upon  any  shares  in  preference  to 
'^payment  thereof  on  the  ordinary  shares 
^the  company,  such  half-shares,  whether 
^^^Hanteed  or  deferred,  shall  be  equally 
^ble  with  the  ordinary  shares  of  the  com- 
ity to  aneh  preference. 

81.  A  considerable  number  of  the  origi- 

^   shareholders    applied   to   have   their 

^Q^res  divided,  and  the  company  issued  to 

^  applicants  scrip  for  as  many  deferred 

'^  A.  half-shares  of  12/.  \0b,  each  as  cor- 

^^^aponded   with  the  number  of  original 

'liatres  for  which  application  was  made,  and 

^Uo  scrip  for  an  equal  number  of  guaran- 

^^ed  or  B.  half-shares  of  the  same  amount. 

89.  On  the  1st  of  May  1851,  the  share 

coital  being  all  paid  up  was  changed  into 

^  stock  capital,  consisting  of  2,477,475/. 

<>iiginal  stock,  1,159,275/.  deferred  or  A. 

vtoek,  and  1,159,275/.  guaranteed  or  B. 

^Aoek.     Half-yearly  dividends    upon  the 

<^|Sginal  and  upon  the  B.  stock  were  from 

^  to  time  declared  up  to  the  20th  of 

Angnst  1858,  but  on  no  occasion  did  they 

.     iSKmnt  to  6i.  per  cent,  on  the  B.  stock, 
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and  no  dividend  therefore  was  declared  on 
the  A.  stock. 

Shortly  previous  to  the  half-yearly 
ordinary  general  meeting  of  the  company, 
held  on  the  25th  of  February  1854,  the 
directors  issued  their  report,  which  contain- 
ed the  following  passage  referring  to  the  ori- 
ginal, the  deferred  (A.)  and  the  guaranteed 
(B.)  stocks: — "  The  directors  recommend 
that  the  dividend  on  these  several  stocks 
shall  be  for  the  half-year  at  the  rate  of 
2f  ths  percent,  on  the  original,  8^/.  percent, 
on  the  B,  and  1^/.  percent,  on  the  A.  stock, 
which,  together,  will  absorb  114,200/.  *Jt. 
10(/.,  and  a  balance  of  8,940/.  18«.  will 
remain  to  be  carried  to  the  next  account. 
With  respect  to  the  B.  and  A.  stocks  it  may 
be  useful  to  observe,  that  the  holders  of  B. 
stock  being  guaranteed  a  preference  divi- 
dend of  6/.  per  cent,  by  the  holders  of  A. 
stock,  if  earned  by  traffic  within  the  year^ 
and  the  B.  stock  having  received  for  the 
first  half  of  the  year  1858  a  dividend  equal 
to  2^/.  per  cent,  the  B.  stock  is  now 
entitled  to  receive  a  dividend  of  8|-/. 
per  cent.,  that  rate  being  necessary  to 
make  up  6/.  per  cent,  for  the  whole 
year  of  1853." 

The  half-yearly  ordinary  general  meet- 
ing was  held  on  the  25th  of  February  1854, 
and  dividends  were  declared  corresponding 
to  the  rates  recommended  in  the  report,  and 
both  in  1854  and  in  1855  dividends  were 
declared  at  the  rate  of  6/.  per  cent,  upon 
the  B.  stock,  and  at  the  rate  of  2^/.  and 
2^/.  respectively  on  the  A.  stock.  In  1856 
it  was  discovered  that  stock  to  the  amount 
of  about  220,000/.  had  been  fraudulently 
created  and  issued  by  one  Leopold  Red- 
path.  In  consequence  of  this,  no  dividend 
was  declared  at  the  next  half-yearly  meet- 
ing, which  was  held  on  the  12th  of  March 
1857t  hut  the  net  revenue  was  applied  in 
buying  up  and  cancelling  an  amount  of 
stock  and  shares  equal  to  the  amount 
fraudulently  created.  At  the  half-yearly 
meeting  held  in  August  1857,  a  dividend 
of  12«.  per  cent,  only  was  declared  upon 
the  B.  stock. 

By  their  report  issued  previous  to  the 
half-yearly  meeting  held  in  February  1858, 
the  directors  recommended  a  dividend  for 
the  half-year  at  the  rate  of  5/.  105.  6</.  per 
cent,  per  annum  on  the  ordinary  stock,  of 
5/.  85.  per  cent,  for  the  half-year  on  the 
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B.  stock,  and  of  2s.  6d,  on  the  A.  stock. 
At  the  half-yearly  meeting,  held  on  the 
19th  of  Fehniary  1858,  an  amendment  was 
proposed  to  the  resolution  for  the  adoption 
of  this  report  to  the  effect,  that  5/.  10s.  6d. 
per  cent,  should  be  paid  to  the  holders  of 
B.  stock,  towards  payment  of  the  amount 
necessary  to  make  up  the  deficiencies  of 
the  previous  years.  The  amendment, 
however,  was  negatived  and  the  resolution 
carried,  and  the  plaintiffs  thereupon  filed 
the  present  bill. 

Mr.  Daniel  and  Mr.  E.  R.  Turner^  for 
the  plaintiffs,  cited — 

Henry  v.  the  Great  Northern  Railway 

Company t  1  De  Gex  &  Jo.  606;  s.  c. 

27  Law  J.  Rep.  (n.s.)  Chanc.  1. 
Stevens  v.  the  South  Devon  Railway 

Company 1 1 3  Beav.  48 ;  s.c.  20  Law  J. 

Rep.  (k.8.)  Chanc.  491 ;  9  Hare,  313 
Crawford  v.  the  North-Eastem  Railway 

Company,  3  Kay  &  J.  723. 
Bagshaw  v.  the  Eastern  Union  Railway 

Company,  2  Mac.  &  G.  389  ;  s.  c.  6 

Rail.  Cas.  152 ;    19  Law  J.  Rep. 

(n.s.)  Chanc.  410. 
Sturge  v.  the  Eastern  Union  Railway 

Company ,  7  De  Gex,  M.  &  G.  158. 
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Mr.  Roltf  Mr.  Denison  and  Mr.  T. 
Stevens,  for  the  defendants,  contended  that, 
according  to  the  true  construction  of  the 
act  of  parliament  of  1848,  the  guaranteed 
dividends  for  each  year  were  to  be  made 
good  only  out  of  the  dividends  declared 
for  that  year,  and  if  in  any  year  there  was 
not  sufficient  to  pay  6/.  per  cent,  the  hold- 
ers of  B.  stock  were  not  entitled  to  have 
the  arrears  paid  up  out  of  dividends  de« 
dared  in  subsequent  years.  This  con- 
struction was  acquiesced  in  in  1854,  and 
could  not  now  be  dissented  from— CAo^ 
mondeley  v.  ClinUm  (1). 

Wood,  V.C.  (without  hearing  a  reply), 
—I  have  looked  carefully  through  the 

(])4BHgh,  1. 


decision  in  Henry  v.  the  Great  Northern 
Railway  Company,  and  it  seems  to  me  that 
the  effect  of  the  judgment  of  the  Court  of 
Appeal  was  this,  that  although  the  term 
"dividend'*  or  "interest,"  ot  any  other 
term,  is   used  in  respect  of  guaranteed 
shares,  where  a  person  holding  such  shares 
acquires  a  right  to  a  fixed  payment  out  of 
profits,  at  a  certain  rate  per  cent.,  such 
payment  is  in  effect  in  its  nature  interest 
chargeable  upon  profits.      The  words  of 
Lord  Cranworth  are  important  with  refer- 
ence to  the  genera]  construction  of  secu- 
rities of  this  description.   In  page  687  he 
says,  "  I  have  come  to  the  conclusion, 
that  what  these  statutes  in  fact  guarantee 
to  the  favoured  shareholders  is  a  chaige 
on  all  accruing  profits  at  the  stipulated 
rate  before  anything  is  divided  among  the 
ordinary  shareholders.     This  is  substan- 
tially interest  chargeable  exclusively  oti 
profits.     There    is    nothing    in    such    a 
use  of    the   word    '  dividend'  which   is 
at  all  at  variance  with  ordinary   usage. 
We  speak  of  the  dividends  payable  upon 
the  3/.    per    cents,   when    in    truth    we 
mean   no  more  than   an   annuity   of  Zl. 
chargeable  upon  and  payable  out  of  the 
public  revenue."     Lord  Justice  Turner, 
in  the  same  way,  after  referring  to  some 
observations  which  he  had  made  in  the 
case  of  Sturge  v.  the  Eastern  Union  RaiL 
way  Company,  in  page  648  says,  **  It  was 
argued  for  the  appellants  that  the  expres- 
sion '  interest  or  preference  dividend'  in 
that  report  meant  interest  until  the  shares 
were  fully  paid  up,  and  preference  dividend 
afterwards.     I  am  by  no  means  satisfied 
of  this,  but  even  supposing  it  to  be  so,  there 
would  still  remain  the  question,  virhat  was 
meant  by  '  preference  dividend'  after  the 
shares  were  paid  up.    The  whole  tenour  of 
the  report  shews,  I  think,  that  what  was  so 
meant  was  interest."     This  case  is  very 
different  in  its  circumstances  from  Henry 
V.  the  Great  Northern  Railway  Company. 
It  is  not  a  contract  between  the  company 
at  large  and  a  certain  number  of  persons 
whom  they  wish  to  tempt  to  join  them  by 
holding  out  to  them  a  laiger  rate  either  of 
dividend  or  interest.    It  is  an  arrangement 
which  is  shewn  fully  by  the  history  of  the 
case  previous  to  the  passing  of  the  Isle  of 
Axholme  Act,  if  that  were  necessary  to  be 
entered  into.      But  I  think  it  quite  un- 
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neeesmy,  and   it    is  more    legitimately 
shewn  upon   the  section  of  the    act    to 
which  reference  has  heen  made.     It  is  a 
case  in  which  the  bene6t  is  intended  to  he 
conferred  upon   certain  shareholders  who 
msy  wish  to  avail  themselves  of  the  privi* 
lege  of  splitting  their  shares  into  two.     The 
object  of   that    splitting  is   evinced   hy 
the  preliminary  proceedings.     The  effect 
of  it  is  exactly  coincident  with  the  ohject 
of  the  section  of  the  act,  namely,  that 
whereas   there    were    a    certain    numher 
of  persons  who  held  251.  shares,  who  were 
not  in  a  condition  to   pay  their  251.   a 
share,  the  company  said  to  these  share- 
holders,  "You   may,   in  order  to   avoid 
the  forfeiture  of  your  shares,  split  them 
into  halves  if  you  have  paid  up  a  certain 
amount  of  call,  and  you  will  have  the  half- 
share  clearly  and  fully  satisfied  and  paid 
op  and  another  half-share  to  dispose  of. 
It  is  for  you  to  say,  before  obtaining  this 
act  of  parliament,  what  are  the  terms  upon 
which  you  would  wish  to  be  at  liberty  to 
dispose  of  that  half-share,  and  we,  the  direc- 
tors, will  embody  them  for  you  in  our  act 
of  parliament,  from  which  time  of  course 
you  will  be  put  in  the  position  of  holding 
yoar  two  half-shares.  You  will  be  in  a  con- 
dition to  go  into  the  market  with  one-half 
share,  having  certain  dividends  which  will 
tempt  persons  who  may  be  disposed  to 
veiieve  you  of  your  shares  to  become  hold- 
ers of  the  half-shares."     It  is  obvious,  I 
think,  that  the  scheme  assumed  that  the 
holder  would  be   disposed   to  part  with 
what  would   be   called   "the   guaranteed 
share."     He  might  part  with  both,  but  in 
trading  with  the  guaranteed  share,  he  would 
have  an  opportunity  of  tempting  the  pur- 
chaser to  relieve  him  of  that  half-share  by 
oflfering  the  terms  which  are  embodied  in 
this  act  of  parliament.     It  may  well  be 
said,  that  the  object  of  the  act  is  by  no 
means     very    definitely    expressed   with 
regard  to  all  the  purposes  which  may  be 
supposed  to  have  been  in  view.     How- 
ever, the  words,  I  think,  are  sufficiently 
expressed  to  indicate  the  intention  which 
I  have   already   stated,  in    truth,   seems 
to  have  been  contemplated  by  the  holders 
of    the     shares    themselves    when    they 
were    originally  issued.     It  is   enacted, 
"that  within  such  period  as  shall  be  fixed 
from  time  to  time  by  the  directors,  it  shall 


be  lawful  for  any  shareholder  who  shall 
have  paid  one   half  the  amount  of  any 
share  or  shares  of  the  Great   Northern 
Railway  Company,  to  require  each  share 
to   be   converted  into   two  half- shares." 
Then  the  shareholder  will  have  of  course 
the  one  half-share  fully  paid  up,  and  the 
other  half  not  paid  up  ;  and  he  may  dis- 
pose of  whichever  half  he  pleases.     The 
shareholder  then  is  entitled  to  require  his 
share  to  be  converted  into  two  half-shares, 
"  whereof  the  one  half  which  shall  be  so 
fully  paid  up  shall  be  denominated  'de- 
ferred half-share,' and  the  other  half  of  such 
share  shall   be  denominated   'guaranteed 
half-share ;'  "  so  far  the  section  simply  gives 
two  names  which  are  calculated  to  have  a 
certain  degree  of  effect,  no  doubt:  "and 
the  same  half-shares   shall   thereupon  be 
registered  and  certificates  issued  accord- 
ingly, and  thenceforth"  in  respect  of  each 
whole  share  so  divided,  the  whole  of  the 
interest  and  dividends  which  would  in  each 
year   have  accrued   shall  he   applied  in 
or  towards  payment  in  the  first  place  of 
interest  or  dividend,  after  the  rate  of  61,  per 
cent,  per  annum,  on  the  amount  paid  upon 
the  half-share  so  denominated  "guaran- 
teed," and   the  remainder,  if  any,   shall 
alone  be   payable  to   the    half-share   so 
denominated  "deferred."     The  clause,  of 
course,  means  a  warranty  of  something, 
and  the  whole  question  is,  to  what  extent 
is  the  warranty  given,  and  what  is  the 
security  which    is   to   be   the   means   of 
enforcing  the  warranty  ?     The  defendants 
contend,  that  the  right  of  the  preference 
shareholders  attaches  only  de  anno  in  an- 
num,  and  that  the  profits  for  each  year  are 
only  liable  to  the  claim  of  the  preference 
shareholders  to  have  their  dividends  made 
up  to  6/.  pet  cent,  for  that  year.     The 
question  is,  whether  the  gaarantie  goes 
beyond  that?      It  cannot  be  contended, 
— and  this   point  I  put  as  striking   my 
mind  in  favour  of  the  defendants'  argu- 
ment,-—that  the  guarantie  is  an  absolute 
guarantie  ;    it  must  be   a  limited   gua- 
rantie, at  least  limited   to  the  whole  of 
the  profits  made  by  the  railway.     It  is 
neither  a  personal  guarantie  from  an  in- 
dividual shareholder,  nor  is  it  a  guaran- 
tie  from  the  general  ftinds  of  the  com- 
pany.   It  must,  therefore,  be  a  limited  gua- 
rantie of  some  sort,  and  the  only  question 
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is,  what  is  its  limit  ?     The  defendants  say 
the  limit  is  de  anno  in  annum,  the  annual 
profit  as  it  accrues.   The  plaintiffs  say  it  is 
the  whole  amount  of  the  dividend  accruing 
to  the  entire  share  which  is  to  guarantee 
the  payment  at  the  rate  of  6/.  per  cent. 
Now,  as  the  thing  stands,  hefore  I  come  to 
the  proviso  in  the  act,  it  seems  that  what 
is  done  is  this — *'  Thenceforth,"  that  is  to 
say,  after  this  division  has  taken  place, 
"  in  respect  of  each  whole  share,  the  whole 
of  the  interest  and  dividend  which  in  each 
year  would  have  accrued  "  except  for  this 
"  shall  be  applied  towards  payment  in  the 
first  place  of  interest  or  dividend  after  the 
rate  of  61.  per  cent,  per  annum.'*     Unless 
one  attaches  to  "  dividend  "  the  very  narrow 
construction  that  was  attempted  in  Stwrge 
T.  the  Eastern  Union  Railway  Company ^ 
and  which  was  attempted  also  in  Henry 
v.  the  Great  Northern  Railway  Company, 
namely,  that  dividend  meant  ex  vi  termini, 
that  the  holder  of  the  B.  share  is  only 
entitled  to  the  annual  division  of  profits, 
and  is  entitled  to  nothing  else  by  force  of 
the  word  "  dividend,"  it  appears  to  me  to  be 
impossible  to  sustain  the  contention  which 
is  here  raised  by  the  defendants,  because 
the  clause  does  not  say  that  de  anno  in 
annum  you  shall  pay  over  to  the  holder  of 
B.  shares  61,  per  cent,  for  that  given  year, 
but  the  clause  says  that  it  is  to  be  out  of 
the  whole  interest   and   dividend   which 
accrues  in  each  year.     It  is,  as  it  appears 
to  me,  a  devotion  of  all  the  interest  and 
all  the   dividends   which  for   every  year 
would  otherwise  have  accrued  upon  those 
given  shares.     The  expression  is,  that  it 
shall  no  longer  be  paid  upon  the  shares  at 
all,  in  consequence  of  the  shares  having 
been  divided  in  two,  but  it  shall  form  a 
fund  to  be  applied  in  the  first  place  in 
or  towards   the   payment  of   interest   or 
dividend  at  the  rate  of  Gl,  per  cent,  per 
annum,   and   the  balance   only   shall    be 
payable  on   the  half-shares   denominated 
deferred.     I  do  not  think  in  that  respect 
the  word  "  towards "  is  immaterial.     Mr. 
Denison*  endeavoured  to  obviate  its  force 
in  this   way : — he  said  the  act  had  re- 
gard  to  the   ordinary  custom   of  paying 
these  things  half-yearly,  and  that  in  one 
half-year  there   would   only   be   perhaps 
3/.  per  cent,   payable  in   respect  of  the 
half-yearly  payments^  and  that  would  be 


a  payment  **  towards "  the  6/.  per  cent. 
which,  on  taking  the  whole  dividend, 
would  have  to  be  paid.  I  do  not  think 
that  gives  sufficient  force  to  the  word 
"  towards,"  because  the  words  are  **  the 
whole  of  the  interest  and  dividends  which 
in  each  year  have  accrued."  The  sectioii 
contemplates  a  year's  dividend  in  hand  on 
the  contention  of  both  parties.  The  see^ 
tion  contemplates  a  year's  dividend  at 
least,  and  says  that  shdl  go  "in"  or  "<o- 
wards'*  the  payment  of  interest.  It  appean 
to  me,  therefore,  that,  in  saying  *'  in  or  to- 
wards," the  section  contemplates  the  event 
of  the  year's  dividend  not  being  enough  to 
satisfy  that  which  the  act  directs  to  be  paid: 
it  says  it  shall  be  in  payment  of  that  6L 
per  cent.,  if  you  can  get  it,  and  towards  the 
payment  of  it  if  you  cannot  get  it,  and 
that  nothing  is  to  be  paid  over  at  any  time 
to  the  holders  of  the  deferred  shares  until 
the  complete  payment  is  made.  That 
seems  to  me,  I  confess,  to  be  the  true  lenae 
of  the  thing.  Now  when  I  come  to  "  gua- 
ranteed" it  is  coupled  with  the  directton 
for  the  payment  of  6/.  per  cent,  per  an- 
num, and  it  seems  to  me  that  unless  I 
find  something  expressly  limiting  the 
calculation  of  the  6/.  per  cent,  per  annum 
to  the  current  year,  the  natund  meaning 
of  the  expression  61.  per  cent,  per  annum 
is  61,  per  cent,  per  annum  firom  the  time  of 
the  advance.  That  is  the  natural  force 
of  the  expression,  unless  J  find  something 
strictly  and  direcUy  limiting  it  to  the  year. 
Now  the  circumstance  that  the  shyc- 
holders  have  seen,  in  making  this  arrange^ 
ment,  that  the  fund  which  is  to  form  the 
guarantie  is  a  fund  which,  in  ordinary 
years,  will  be  divisible  yearly  -  (although 
that  is  by  no  means  the  case  at  all  timet), 
and  have  said  that  out  of  that  fund,  divi- 
sible yearly,  6/.  per  cent,  per  annum  shall 
be  paid  to  the  holders  of  the  B.  shares,  does 
not  in  itself  shew  that  the  6/.  per  cent. 
per  annum  is  to  be  limited  to  the  particular 
year  in  which  that  fund  is  accruing.  All 
that  it  does  is  to  point  out  that  there  is  u 
fund  accruing  de  anno  in  anitHiK.  Take 
the  whole  of  that  fund  accruing  de  emm 
in  annum ;  out  of  that  fund  so  accruing 
pay  whatever  payments  can  properly  be 
made  at  the  rate  of  61,  per  cent,  per 
annum  upon  the  B.  share,  and  when 
you  have  done  that,  and  not  until  yon 
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hvn  done  that,  hand  over  the  balance 
to  the  other  party.  Now  the  introduc- 
tion of  "  each  and  every  year"  seems  to 
me  to  be  the  only  point,  in  truth,  that 
eoold  have  been  used  properly  in  argument 
m  this  case  for  distinguishing  it  from  the 
pRTioQs  ease  of  Henry  v.  the  Great 
Nvrtkeru  RmUway  Company,  If  it  had 
been  simply  a  payment  out  of  the  dividend, 
vithout  reference  to  each  year,  it  appears 
to  me  the  case  would  have  been  brought 
to  the  same  point  as  before,  namely,  that 
thtte  is  a  clear  charge  of  interest  on  pro- 
fits generally.  The  circumstance  of  the 
iBtrodDction  of  these  words  does  not  seem 
to  me  necessarily,  upon  due  consideration, 
to  be  entitled  to  the  force  which  has  been 
eontended  for,  because,  in  reality,  it  is 
aerely  an  introduction  into  this  clause  of 
tbat  which  all  parties  assumed  to  be  the 
ofdinary  coarse  of  dealing,  namely,  the 
fihrition  which  annually  takes  place.  In 
mlity,  that  is  not  the  course  which  has 
been  pursued :  it  is  not  the  course  which 
Ci&  be  pursued  when  there  is  no  profit  in 
igiYen  year.  There  is  nothing  to  compel 
tbe  company  to  declare  annual  dividends. 
Tbst,  however,  being  the  most  probable 
rtate  of  drenmstances,  the  act  points  out 
tte  fond,  and  says,  here  is  an  annually 
Kerning  fund,  and  that  annually  accruing 
ftind  shall  be  applied,  in  >he  first  place, 
towards  the  payment  of  6^.  per  cent,  per 
>Bnom ;  and  that  points  out  the  limitation 
of  the  guarantie. 

So£irI  have  proceeded  upon  the  word- 
Bg  of  the  clause  itself  before  the  pro- 
viso ;  but  I  confess  it  has  appeared 
tbiOQghout  to  my  mind  that  the  pro- 
viso itrengthened  that  construction.  It 
M  iftid,  that  according  to  the  construction 
I  bare  given  to  the  clause  the  proviso  is 
itDinaterial  and  unnecessary.  Upon  a 
itiict  analysis  of  the  whole  clause,  it  is 
pmible  it  might  have  been  construed  as 
veil  without  it,  but  it  by  no  means  follows 
tbat  because  a  clause  which  is  not  very 
Veil  expressed  may  ultimately  be  construed 
to  have  that  meaning  which  would  render 
tbe  proviso  unnecessary,  the  proviso  is 
tbereifore  inoperative  in  regard  to  the  pos- 
liblt  danger  to  the  general  shareholders, 
wbo  may  have  no  mind  to  divide  their 
*bares,  many  of  them  having  paid  in  full. 
^  proviso  18  put  in  to  protect  the  mass 


of  the  company  from  any  possible  conse- 
quence of  the  wording  of  the  previous  por- 
tion of  the  clause.  It  seemed  probable  to 
those  who  drew  the  clause  that  there  was 
a  power  to  compel  the  directors  to  issue 
two  kinds  of  certificates  :  one  for  the  share 
called  the  *'  deferred  share,"  and  the  other 
for  the  "  guaranteed  share,"  and  they  are 
directed  to  pay  in  future  6/.  per  cent,  upon 
the  guaranteed  share.  In  the  first  place, 
the  very  term  *' guaranteed"  may  raise 
questions  which  it  is  inconvenient  the  com- 
pany should  be  fixed  with  ;  and  therefore 
the  clause  provides  that  the  company  shall 
not  pay  any  other  or  greater  amount  of 
interest  or  dividend  upon  the  two  half- 
shares  than  is  for  the  time  being  paid  on 
each  undivided  share.  Standing  alone, 
until  the  ingenious  gloss  was  put  upon  it 
in  argument,  I  think  nothing  could  be 
clearer  than  that.  It  says,  we  must  take 
care  not  to  compromise  the  other  classes 
of  shareholders ;  and  although  we  call  this 
a  guarantie,  it  is  a  guarantie  entirely 
between  the  two  classes  of  shareholders 
themselves,  and  not  in  the  slightest  degree 
affecting  the  general  body  of  shareholders;' 
and  consequently  the  two  shareholders 
might  go  to  the  company  with  their  two 
half-shares,  and  having  got  their  dividend, 
divide  it  according  to  the  terms  of  the  pre- 
vious section  ;  but  they  acquire  no  right 
as  regards  the  general  body  of  shareholders. 
That  would  have  been  the  simple  and  in- 
telligible meaning  to  put  on  that  clause. 

But,  further  than  that,  it  seems  to  me, 
in  some  degree,  to  help  the  previous  con- 
struction which  I  put  upon  the  clause  in 
this  respect.  The  general  shareholders, 
no  doubt,  were  apprehensive  unless  they 
put  some  clause  into  the  act  that,  under 
the  general  operation  of  the  word  *'  gua- 
ranteed," some  question  might  be  raised 
which  would  affect  them,  and  with  that 
question  they  intended  to  have  nothing  to 
do.  That  seems  to  me  to  be  the  sensible 
meaning  of  the  proviso. 

I  am  asked  to  construe  the  section  as 
meaning,  not  that  there  shall  never  be 
payable  on  the  two  shares  together  more 
than  is  payable  on  one  undivided  share, 
which  I  have  held  to  be  the  plain  meaning 
of  it,  but  that  there  shall  never  be  paid 
upon  any  one  half-share  in  respect  of  any 
past  year  a  sum  of  money  which,  taken 
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with  the  other  payments  that  the  holder  of 
that  half-share  shall  have  received,  shall  he 
6/.  per  cent,  upon  a  given  half-share  for 
the  year  in  which  the  general  hody  of 
shareholders  did  not  receive  3/.  per  cent. 
Can  that  be  the  meaning  of  the  clause  ? 
It  would  not  have  been  paid  at  all  on  the 
two  half-shares.  It  would  be  a  payment 
made  on  the  one  half-share  only  out  of 
the  fund  appropriated  to  two  half-shares. 
The  payment  to  the  holder  of  the  B.  shares 
in  respect  of  any  year,  say  1850,  out  of  the 
sum  Plotted  upon  the  whole  share  in  1856 
does  not  in  the  slightest  degree  amount  to 
a  payment  made  in  the  words  of  this  sec- 
tion upon  the  two  half-shares  exceeding 
the  payment  made  on  the  one  undivided 
share.  What  is  done  is  only  this,  that 
there  is  paid  on  the  two  half-shares  exactly 
what  might  be  paid  on  every  undivided 
share.  That  is  put  by,  and  from  that 
moment  the  holder  of  the  undivided  share 
has  nothing  to  complain  of. 

I  cannot  conceive  a  clause  more  clum- 
sily drawn  if  the  proviso  was  intended  to 
say  that  the  holders  of  the  guaranteed 
shares  shall  not  be  entitled  in  any  one 
year  to  require  the  arrears  to  be  paid  to 
them  for  any  past  year  in  respect  of  the 
6/.  per  cent.  ;  instead  of  saying  that,  the 
clause  says  the  dividend  on  the  two  half- 
shares,  not  the  dividend  on  the  one  half- 
share,  shall  not  exceed  the  dividend  to  be 
paid  on  each  undivided  share.  It  has 
appeared  to  me  throughout  that  the  words 
are  utterly  inconsistent  with  the  defendants' 
contention.  The  company  are  not  paying 
a  dividend  at  all  larger  to  the  one  share 
than  to  the  other.  They  are  paying  ex- 
actly the  same  amount  of  dividend  to  two 
halves  of  the  split  share  as  to  the  whole 
undivided  share,  and  that  dividend  so  paid 
is  to  be  appropriated  on  the  principle 
enunciated  in  the  previous  part  of  the 
clause,  and  although  it  may  be  said  fairly 
that,  according  to  the  construction  I  have 
given  the  clause,  this  operation  would  have 
taken  place  without  any  such  proviso,  be- 
cause there  is  nothing  which  says  that  the 
holder  of  the  split  share  shall  have  a  larger 
dividend  than  the  holder  of  the  entire  share, 
yet  there  was  enough  in  the  expression 
••  guaranteed,*'  and  in  the  direction  to  pay 
61,  per  cent,  upon  the  whole  amount  ad- 
vanced, to  render  it  at  least  desirable  to 


have  an  explicit  declaration  which  would 
free  the  matter  from  all  doubt. 

That  this  was  the  opinion  of  the  share* 
holders  when  the  general  shares  were  first 
issued  there  can  be  no  doubt,  and  it  is 
satisfactory  to  find  what  the  notion  was 
of  those  who  framed  the  thing.  The  in- 
dorsement on  the  certificate  is  this: — **B« 
{i  share)  during  the  payment  of  interest 
will  receive  6  p.  c.  p.  a.  on  the  amount  paid 
up,  and  when  interest  ceases  will  be  enti- 
tled to  all  the  dividends  made  in  respeet 
of  the  original  251.  share  until  it  receives 
such  6/.  p.  c,  but  it  will  in  no  case  be 
entitled  to  receive  more  than  that  rate 
per  annum."  It  says  to  a  B.  shareholder. 
You  shall  never  get  more  than  61,  per 
cent,  per  annum,  but  you  will  have  the 
dividends  made  in  respect  of  the  original 
share  until  it  makes  6/.  per  cent,  per 
annum.  That  is  the  exact  interpretation 
I  have  given  to  it.  The  whole  body  of 
dividend  is  to  be  set  apart,  out  of  whieh 
the  61.  per  cent,  is  to  be  derived.  I  can* 
not  hold  that  that  is  merely  an  unau- 
thorized scribbling  by  the  directors  on  the 
back  of  the  share.  The  shareholder  takes 
out  an  A.  certificate  and  a  B.  certificate, 
and  going  into  the  market  with  the  B. 
certificate  so  indorsed  tenders  it  to  his 
customer.  It  is  a  representation  made  by 
him,  and  not  by  the  directors,  for  when  he 
tenders  that  document  nothing  is  said 
about  in  each  year,  or  from  year  to  year, 
but  he  says.  You  shall  have  all  my  divi- 
dend until  you  are  paid  6/.  per  cent,  per 
annum.  Certainly,  it  is  no  surprise  upon 
those  who  first  took  the  shares,  for  I  think 
it  is  sufficiently  expressed  in  the  section 
as  the  thing  intended  to  be  done.  U  niess 
I  could  give  the  interpretation  to  the  pro- 
viso which  has  been  contended  for  on  the 
part  of  the  defendants,  it  seems  to  me  to 
be  clear  that  it  helps  materially  to  shew 
that  the  company  and  the  shareholders 
were  afraid  that  by  the  operation  of  the 
previous  section  the  whole  company  might 
become  liable  to  this  guarantie. 

Then  comes  the  question  of  laches.  It 
does  not  appear  that  I  can  hold  parties  to 
be  precluded,  because  they  stand  by  ae» 
quiescing  in  a  certain  sense,  that  is  to  say, 
not  asserting  their  rights  upon  a  constme* 
tion  adverse  to  their  view  taken  by  the 
directors  as  it  was  taken  in  the  report  of 
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1854«    When  I  say  adyene,  I  do  not  qnite 
coincide  with  what   Mr.  Denison  urged, 
that  it  does  not  appear  that  there  was  any 
asMrtion   of   right.      The    directors   an- 
Boimced  their  view,  and  nobody  said  any- 
thing.    They  were  content  to  take  their 
dividend.     Upon  that  I  hold   that   they 
cannot  call  back  the  dividends  which  have 
been  paid  down  to  that  time,  but  I  do  not 
think  that  that  precludes  them  for  all  time 
from  saying  that  they  have  not  renounced 
their  rights,  or  that  the  persons  who  may 
hafe  boaght  A.  shares  with  the  notion  that 
their  rights  were  different  from  what  the 
Court  has  now  held  them  to  be,  can  say  to 
the  B.  shareholders,  You  who,  rather  than 
go  into  litigation,  acquiesced  in  having  the 
money,  which  might  have  been  paid  in  a 
puticular  way,  appropriated  in  a  different 
way  during  a  certain  period  of  time,  are 
thoefore  bound  in  all  time  to  give  up  that 
li^t.    There  is  nothing  in  the  shape  of 
nineprcsentation   or  fraudulent    holding 
<mt  to  make  me  say,  there  is  an  equity  to 
he  fitttened  on  all  the  B.  shareholders  for 
lU  time  by  reason  of  their  acquiescing  in 
the  view  which   might  have   been   then 
taken.    The  only  remaining  point  is  as  to 
appropriating  the  future  dividends  of  the 
present  A.  shareholders,  in  repayment  of 
the  2i.  ed.   declared   in   February   1858. 
Upon  this  I  must  hear  Mr.  Daniel  in  reply. 

Mr»  Danieif  however,  consented  to  waive 
the  claim. 

l>eclare  that  the  plaintiffs  and  all  other 

bolderi  of  the  guaranteed  stock  commonly 

»l)ed  B.   stock   in  the  Great   Northern 

Railway  Company  are  entitled  to  be  paid, 

or  to  have  provision  made  that  they  shall 

^  paid  such  interest  or  dividend  on  the 

amount  from  time  to  time  paid  up  upon 

the  laid  guaranteed  or  B.  stock  held  by 

tfccm  respectively,  as  will,  with  the  interest 

or  dividends  already  paid  to  the  holders  of 

nch  guaranteed  or  B.  stock,  and  also  the 

diridend  of  2s,  6d,  per  cent,  paid  to  the 

holders  of  the  deferred  stock,  commonly 

oiled  A.  stock,  in   the  Great  Northern 

Railway  Company,  in  pursuance   of  the 

lesoJution  at  the  said  meeting  of  the  said 

company  on  the  19th  of  February  1858, 

make  up  the  full  amount  of  interest  or 


dividends,  at  the  rate  of  6/.  per  cent,  per 
annum  from  the  Slst  of  December  1855 
to  the  day  of  payment,  or  of  providing  for 
payment  of  such  full  amount  of  interest  or 
dividends,  before  any  payment,  in  respect 
of  dividends  or  otherwise,  to  any  of  tha 
holders  of  the  deferred  stock,  commonly 
called  A.  stock,  is  made  or  provided  for ; 
and  order  accordingly.  Order  that  the 
defendants  be  restrained  by  injunction  from 
declaring  any  dividend  on  the  A.  stock, 
without  regard  to  the  right  of  the  plaintiffs 
and  all  other  holders  of  the  B.  stock,  to 
be  paid  in  priority  such  an  amount  as  will, 
together  with  the  dividends  already  paid 
to  the  holders  of  the  B.  stock  and  the  said 
dividend  of  2s,  6d.  per  cent,  so  paid  to  the 
holders  of  the  A.  stock  as  aforesaid,  make 
up  the  full  amount  of  interest  or  divi- 
dend at  6/.  per  cent,  per  annum  on 
the  amount  from  time  to  time  paid  up 
upon  the  B.  stock  held  by  them  respec- 
tively, such  interest  to  be  calculated  from 
the  31st  of  December  1855  to  the  day  of 
payment,  and  from  making  any  payment 
for  dividends  in  respect  of  the  A.  stock, 
without  first  paying  or  making  provision 
for  payment  of  such  amount  to  the  holders 
of  the  B.  stock.  Costs  of  the  plaintiffs  to 
be  paid  out  of  any  profits  of  the  company 
applicable  to  the  payment  of  dividends  on 
the  A.  stock,  except  so  far  as  they  have 
been  increased  by  any  claim  for  arrears 
prior  to  the  31st  of  December  1855. 


3,V.C.7 
I.  29.    > 


WooD,V.C. 
Jan, 


In  the  matter  of  acott's 

SETTLEMENT. 


Settlement—**  Vested  Interest**— **  Sur- 


vivors, 


II 


On  the  marriage  of  J,  A,  and  S,  A.  a 
sum  of  stock  was  settled  by  deed,  upon  trust 
after  the  death  of  J.  A,  and  S,  A,,  and 
failure  of  issue  of  the  marriage,  to  transfer 
the  same  unto,  amongst  and  between  J.  F, 
R.  F,  W.  F,  and  E.  F.  equally;  provided 
that  if  either  of  them,  the  said  J,  F,  R,  F, 
W.  F.  and  E.  F,  should  depart  this  life 
without  having  acquired  a  vested  interest, 
leaving  issue,  the  share  of  such  person  so 
dying  should  go  to  such  issue  ;  but  in  case 
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eiiher  of  them  should  die  without  having 
lawful  issue,  then  the  share  of  him,  her  or 
them  so  dying  should  belong  to  the  survivors 
or  survivor  of  them.  There  was  no  issue 
of  the  marriage.  J,  F,  and  R.  F,  died  in 
^he  lifetime  of  J,  A,  and  S.  A,  leaving  issue, 
n,  F,  survived  J,  F,  and  died  in  the  life^ 
time  of  R.  F.  without  issue.  E.  F.  sur^ 
vived  both  J.  A.  and  S.  A: — Held,  that 
she  was  entitled  by  survivorship  to  W.  F.*$ 
share  in  the  fund. 

By  the  settlement  made  on  the  marriage 
of  Joseph  Acott  and  Susanna  Finch,  dated 
the  16th  of  August  1815,  a  sum  of  1,0002. 
Navy  5/.  per  cent,  annuities  was  vested  in 
John  Finch,  Robert  Finch  and  William 
Acott,  upon  trust  after  the  decease  of  J. 
Acdtt  and  Susanna  Finch,  and  failure  of 
issue  of  the  marriage  (which  happened),  to 
transfer,  pay,  apply,  dispose  of  and  retain 
the  same  sum,  and  all  dividends,  interest 
and  proceeds  thenceforth  to  accrue  due  and 
payable  thereon,  unto,  amongst  and  be- 
tween and  for  the  benefit  of  themselves,  the 
said  J.  Finch  and  R.  Finch,  and  their  bro- 
ther William  Finch,  and  their  sister,  Eliza- 
beth Finch,  equally  to  be  divided  between 
and  amongst  them,  share  and  share  alike; 
provided  that,  in  case  either  of  them,  the 
said  J.  Finch,  R.  Finch,  W.  Finch  and 
E.  Finch,  should  depart  this  life  without 
having  acquired  a  vested  interest  in  the 
said  stocks,  funds  and  securities,  leaving 
lawful  issue  of  his,  her  or  their  body  or 
bodies,  then  the  share  or  shares  of  him, 
her  or  them  so  dying  of  and  in  the  said 
trust  funds  should  go  and  accrue  to  such 
children,  if  more  than  one,  in  equal  shares; 
but  if  only  one,  to  such  only  child,  such 
children  or  child  respectively  taking  only 
his,  her  or  their  parent's  share  of  and  in 
the  said  trust  stocks,  funds  and  securities. 
But  in  case  either  of  them,  the  said 
J.  Finch,  R.  Finch,  W.  Finch  and  E. 
Finch,  should  die  without  having  lawful 
issue  of  his,  her  or  their  body  or  bodies, 
then  the  shares  or  share  of  him,  her  or 
.them  so  dying  of  and  in  the  said  trust 
stocks,  &c.  should  go  and  belong  unto 
the  survivors  or  survivor  of  them,  the 
said  J.  Finch,  R.  Finch,  W.  Finch  and 
E.  Finch  for  their,  his  or  her  own  use 
and  benefit. 


Joseph  Acott  died  on  die  14ih  of  Septem- 
ber 1835,  and  Susanna  Acott  on  the  27tli 
of  September  1858. 

John  Finch  died  on  the  5th  of  July  1819 
leaving  six  children,  of  whom  three  died 
in  the  lifetime  of  Susanna  Acott. 

William  Finch  died  on  the  7th  of  Feb- 
ruary 1827  without  leaving  any  issue,  bat 
leaving  Robert  and  Elisabeth  Finch  and 
also  five  of  the  children  of  John  Finch  sur- 
viving. 

Robert  Finch  died  on  the  11th  of  July 
1832,  leaving  five  children,  all  of  whom 
were  still  living. 

The  present  trustees  of  the  settlement 
transferred  and  paid  the  trust  fund,  with  a 
dividend  which  had  been  receired  ainee 
Susanna  Acott's  death,  into  eonrt,  and 
Elizabeth  Finch  now  presented  her  peti- 
tion claiming  to  be  entitled  to  one-hidf  <tf 
the  trust  fund,  that  is  to  say,  her  own  ori- 
ginal one- fourth,  and  also  the  one- fourth 
originally  given  to  William,  on  the  ground 
that  she  was  the  survivor  at  the  period  of 
distribudon. 

The  case  was  argued  by 

Mr.  Jessel,  for  ^e  petitioner. 

Mr.  Wieken*,  for  the  administratrix  of 
one  of  the  children  of  John  Finch. 

Mr.  Smart,  for  the  children  of  Robert 
Finch,  and 

Mr,  Osborne,  for  other  parties. 


The  authorities  cited  were— 
Ive  V.  King,  16  Beav.  46  ;  s.  c.   % 

Law  J.  Rep.  (n.s.)  Chanc.  560. 
Cripps  V.  Wokott,  4  Madd.  1 1 . 
Jenour  v.  Jenour,  10  Ves.  562. 
Crowder  v.  Stone,  8  Russ.  21 7. 
2  Jarman  on  Wills,  619. 


Wood,  V.C.  held,  that  the  word  **s 
vors"  applied  only  to  such  as  surrived 
period  of  vesting,  and  the  children  th< 
fore  of  those  who  died  before  that 
could  take  no  more  than  the  original  sh 
of  their  parents.    The  result  was,  that 
petitioner  was  entitled  to  one-half  of 
trust   fund,   and   the    residue  would 
divided  between  the  children  of  John 
Robert  Finch  equally  per  stirpes. 
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GA8KXLL  t?.  CHAMBERS. 


Practice — Company — Service  of  Bill. 

Wlierem  company  amalgamate  with  another y 
ui  cease  to  have  eiiher  officers  or  any  place 
•fhasinesSf  the  Courts  npon  a  bill  being 
fled^  ordered  the  service  to  be  made  npon 
tie  late  depmiy^hairman  and  secretary,  and 
Urtcted  thai  it  should  be  good  service  upon 
ihicon^^any. 

The  London  Mutual  Life  and  Guarantee 
Society  was  amalgamated  and  merged  in 
the  Eagle  Life  Insurance  Society.  The 
company  was  never  formally  dissolved,  but 
tlie  place  of  business  was  given  up,  and 
the  directors^  secretary  and  other  officers 
eeued  altogether  to  act.  Upon  a  bill 
•pinst  A»  company,  the  late  directors  were 
Badepartiea. 

Mr.  R,  Palmer  and  Mr.  Beavan,  for  the 

pismtiff.  —  The  company  has   ceased   to 

exist.     In  the  absence  of  officers,  the  bill 

^aanot  be  served  in  the  usual  manner ;  it 

^  necessary,  therefore,  to  ask  the  Court 

^  direct  on  whom  service  should  be  made. 

The  Master  ov  the  Rolls. — The  bill 
'*  sgainst  the  company ;  let  the  service  be 
^Lade  upon  Mr.  Chambers,  the  late  deputy- 
~  ^    irauin,  and  Mr.  Laundy,  the  late  secre- 
Direct  that  it  be  good  service  upon 
e  company,  and  let  this  order  be  served 
th  the  bill. 


M.R. 
c.  15,  16 


.} 


OA8KELL  0.  CHAMBERS. 


Company'-^Direetors'  fiduciary  Position. 

The  directors  of  a  company  are  trustees 

^  the  shareholders  ;  and,  therefore,  where 

vectors  contracted  for  an  amalgamation  of 

^^eir  company  with  another,  and,  without  the 

knowledge  of  the  shareholders,  contracted 

f^  payments  to  themselves  of  sums  of  money 

^  a  compensation  for    their    prospective 

^'^ierest  in  their  fees,  they  were,  upon  a 

^^  filed  by  a  shareholder  for  an  account, 

^^^Ued  to  pay  such  monies  into  court. 

This  was  a  motion,   by  the  plaintiff, 
NiwSitixs,  XXYIII.— CnAHa 


asking  that  the  defendants,  late  the  direc- 
tors of  the  London  Mutual  Life  and 
Guarantee  Society,  might  pay  into  court 
divers  sums  of  money  which,  by  their 
answers,  they  had  severally  admitted  to 
have  received. 

The  London  Mutual  Life  and  Guarantee 
Society  was  established  in  London,  in  the 
year  1848 ;  and  in  1857  it  was  amal- 
gamated with  and  merged  in  the  Eagle 
Life  Insurance  Society. 

The  plaintiff  was  a  member  of  the  Lon- 
don Mutual,  and  he  filed  this  bill,  on  behalf 
of  himself  and  all  the  other  members  of  the 
society  except  the  defendants,  against  seven 
of  the  late  directors,  the  secretary,  medical 
officers,  auditors  and  solicitors  of  the 
society,  and  against  the  personal  repre- 
sentatives of  a  deceased  director,  praying 
for  an  account  of  all  monies  severally  re- 
ceived by  the  deceased  director  and  the 
defendants  from  the  Eagle  Insurance  Com- 
pany under  a  private  agreement  stated 
in  the  bill,  and  that  they  might  be  declared 
trustees  thereof  for  the  London  Mutual 
Life  and  Guarantee  Society ;  and  that  they 
might  be  decreed  to  refund  the  several 
sums,  and  pay  them  into  court. 

The  facts  admitted  by  the  defendants  in 
their  answers  were,  that  the  London  Mu- 
tual Life  and  Guarantee  Society  was  estab- 
lished in  London  in  1848 ;  that  a  deed  of 
settlement  was  executed,  by  which  a  tem- 
porary capital  of  50,000/.  was  to  be  ad- 
vanced for  working  the  company  in  the 
first  instance,  and  provision  was  made  for 
paying  it  off,  and  so  long  as  any  capital 
should  exist  the  profits  were  to  be  divided 
between  those  persons,  who  were  to  be  con- 
sidered members  and  shareholders  from  hav- 
ing effected  insurances  with  the  company, 
upon  the  terms  that  they  should  partici- 
pate in  the  profits,  and  who  should  have 
paid  five  yearly  premiums,  in  the  propor- 
tions of  one-sixth  to  the  former  and  five- 
sixths  to  the  latter,  in  proportion  to  the 
value  of  their  respective  policies  i  and  as 
soon  as  the  shareholders  should  be  repaid 
their  capital,  then  the  members  insured 
were  to  be  entitled  to  the  whole  of  the 
profits.  The  deed  also  authorized  an 
extraordinary  meeting  to  sell  any  portion 
of  the  business  of  the  company  to  any 
other  company. 

The    board  of   directors    comprised  a 

3D 
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chairman,  deputy-chairman  and  six  other 
directors,  all  of  whom  were  remunerated 
by  fees,  but  the  chairman  and  deputy-chair- 
man received  a  larger  sum  than  the  other 
directors.  Business  was  commenced  by  the 
company  in  November  1849;  one- tenth 
only  of  the  capital  was  raised,  and  that,  it 
was  alleged,  had  since  been  paid  off,  so  that 
the  entire  profits  then  became  divisible 
among  the  members  only. 

On  the  23rd  of  January  1853  the  plain- 
tiff assured  his  life  with  the  society  for 
499/.  19«.,  oil  the  terms  that  he  was  to 
participate  in  the  profits. 

From  the  reports  made  by  the  directors 
from  time  to  time,  it  appeared  that  the 
business  of  the  company  increased  steadi- 
ly, and  was  profitable  to  the  end  of  the 
year  1856,  at  which  time  it  was  ascertained 
that  the  business  of  the  year  had  increased 
by  50  per  cent.,  so  much  so  that  the  year 
ending  in  December  1856  was  found  to  be 
one  of  great  prosperity.  In  the  year  1.857 
the  directors,  as  they  alleged,  considered 
that  the  prospects  of  the  younger  mutual 
assurance  ofiSces  were  not  encouraging, 
consequent  on  the  depression  of  trade  and 
the  great  competition  amongst  the  offices 
then  recently  established  for  business ;  and 
being  influeiiced  by  the  retirement  of  one 
of  the  directors  of  the  company,  which  had 
been  detrimental  to  its  interests,  they 
entered  into  negotiations  with  the  Eagle 
Insurance  Company,  with  a  view  to  the 
sale  of  their  business  and  assets  to  that 
company;  in  August  1857  the  terms 
of  amalgamation  agreed  upon  were,  that 
the  Eagle  should  give  to  those  policy- 
holders in  the  London  Mutual  who  had 
received  profits  the  bonuses  already  added 
to  their  policies,  and  a  reversionary  bonus 
of  40/.  per  cent,  on  the  amount  of  pre- 
miums paid  by  them  since  the  last  divi- 
sion of  profits,  and  should  also  give  a  like 
reversionary  bonus  of  40/.  per  cent,  upon 
the  premiums  paid  by  all  policy-holders 
assured  'for  the  whole  term  of  life,  who  had 
not  then  participated  in  the  profits,  and 
should  give  to  all  the  assured  an  equal 
participation  in  every  future  quinquennial 
division  of  profits  with  the  assured  in  the 
Eagle ;  and  should  guarantee  that,  as  far 
as  the  assured  in  the  London  Mutual  were 
concerned,  such  future  bonuses  should 
never  be  less  than  30/.  per  cent.     The 


directors,  the  defendants,  stated  in  their 
answer  that  these  were  alone  and  exclu- 
sively the  considerations  given,  or  intended 
to  be  given,  to  the  London  Mutual  for  the 
transfer  of  the  company's  business  mhd 
policies  to  the  Eagle. 

While  the  negotiations  between  the  two 
ofilces  were  proceeding,  the  Eagle  proposed 
to  appoint  four  of  the  directors  of  the 
London  Mutual  to  be  trustees  of  the  Eagle* 
with  a  salary  to  each  of  50/.  per  annum/ 
and  that  as  opportunities  offered  they 
should  be  appointed  directors  with  a  di- 
rector's allowance  of  upwards  of  100/.  per 
annum,  and  that  the  chairman,  depnty— 
chairman  and  two  remaining  directors 
should  receive  from  the  Eagle  compen- 
sation for  the  loss  of  their  fees,  ealca- 
lated  with  reference  to  the  average  amount 
of  fees  received  by  them  as  direetorSt  >m^ 
that  the  chairman  in  consideration  of  ser- 
vices to  be  rendered  to  the  Eagle  should 
receive  an  annuity.  It  was  also  proposed 
that  the  solicitor,  medical  officers,  secret 
tary  or  actuary,  auditors  and  two  of  the 
principal  clerks  and  the  messenger  should 
receive  compensation.  The  four  annioties 
proposed  to  be  given  to  the  four  direetois 
who  were  to  be  made  trustees,  were  valued, 
according  to  the  ages  of  the  parties,  at  from 
2,200/.  to2,600/. ;  these  sums  theEaglepro- 
posed  to  pay  to  them  instead  of  the  sidanes; 
but  ultimately  the  form  in  which  the  eon- 
pen  sation  was  to  be  given  to  the  directors 
was  agreed  upon  as  follows,  that  the  four 
directors  to  be  appointed  trustees  were  to 
act  without  salary,,  and  were  to  be  eligible 
to  become  directors  of  the  Eagle,  and  that 
4,000/.  should  be  distributed  by  the  Eagle 
amongst  the  directors  other  than  the  chair- 
man, and  that  he  should  receive  in  lieu  of 
compensation  and  for  services  to  be  ren- 
dered to  the  Eagle  an  annuity  of  ISO/, 
a  year  for  life. 

The  directors  alleged,  that  before  these 
terms  were  finally  agreed  upon,  they  in- 
quired of  Mr.  Jones,  one  of  the  actuaries 
employed  about  the  amalgamation,  and 
ascertained  that  the  bonus  to  be  paid  to 
the  policy-holders  of  the  London  Matnal 
would  not  be  affected  in  any  degree  by 
the  compensation  to  be  given  to  the  diree* 
tors  and  other  officers,  and  that  the  pfro- 
posed  bonus  was  according  to  the  actual 
value  set  upon  the  policies,  and  thai  it 
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m  the  highest  which  could   be  given 
uoder  any  drcumBtances. 

On  the  l9thof  Augast  1857>  an  agreement 
embodjring  the  terms  of  amalgamation  be- 
tween the  two  offices  was  drawn  up.  Article 
5.  wasy  that  the  Eagle  should  pay  to  the 
lereral  persons  whose  names  were  men- 
tioned in  the  memorandum  or  schedule 
■gned  by  the  parties  to  that  agreement, 
vho  were  the  directors  and  other  officers 
of  the  company,  by  way  of  compensation 
for  any  loss  sustained  by  them  by  reason 
•f  the  sale  or  transfer  of  the  business,  con- 
tiicts,  assets,  Arc.  of  the  London  Mutual 
to  the  Eagle,  the  respective  annual  or 
other  sums  set  opposite  to  their  names  in 
inch  memorandum  or  schedule  at  the  time 
therein  mentioned. 

Article  6.  was,  that  four  of  the  directors 
of  the  London  Mutual  should  be  appointed 
trustees  of  the  Eagle. 

On  the  29th  of  August  1857,  the  direc- 
tors of  the  London  Mutual  issued  a  cir- 
enlar  to  the  policy-holders,  informing  them 
that  they  had  made  a  conditional  arrange- 
Beat  with  the  Eagle  for  amalgamation,  on 
the  terms  as  regarded  the  policy-hiJlders 
befoie  stated,  and  that  to  secure  the  inter- 
sits  of  the  members  the  Eagle  had  agreed 
to  ^point  four  of  the  directors  trustees, 
with  a  view  to  their  being  appointed  di- 
lectors  as  vacancies  occurred.  There  was 
no  mention  of  any  arrangement  that  com- 
p«ntation  was  to  be  made  to  the  directors 
tad  other  officers  of  the  company. 

The  policy-holders  were  requested  to 
>^  a  letter  sent  with  the  circular,  assent- 
ing to  or  dissenting  from  the  proposed 
ttBsIgamation.  Seventeen  hundred  mem- 
ben  returned  the  letters  assenting  to  the 
ttrangement.  Seven  members  only  re- 
torn^  letters  of  dissent. 

The  directors  of  the  London  Mutual 
uomediately  convened  an  extraordinary 
neeting  to  be  held  on  the  24th  of  Sep- 
tomber  1857»  to  confirm  the  agreement, 
sod  to  authorize  the  sale  of  any  part  of 
^eir  business  to  the  Eagle.  This  meeting 
^  attended  by  a  large  number  of  mem- 
^and,  with  one  dissentient,  they  passed 
s  resolation,  authorizing  the  directors  to 
^*Ry  the  agreement  into  effect,  which  had 
^cccntlingly  been  done. 

The  sum  of  571/.  Ss.  7d,  was  paid  to 
each  of  the  seven  directors,  and  the  an- 


nuity of  130/.  per  annum  which  was  to  be 
paid  to  G.  Wilson,  the  chairman,  since 
deceased,  was  valued  at  1,000/.,  and  this 
sum  was  paid  to  him.  Sums  of  money 
were  also  paid  to  the  secretary,  the  two 
medical  officers,  the  two  auditors,  and  the 
two  solicitors. 

The  directors,  by  their  answer,  stated 
that  they  believed  many  of  the  members 
present  at  the  meeting  to  be  aware  that 
the  agreement  contained  provisions  giving 
compensation  to  the  directors,  and  that  it 
was  the  custom  on  the  amalgamation  of 
two  companies  for  the  directors  and  officers 
of  the  retiring  company  to  receive  com- 
pensation ;  and,  consequently,  that  they 
did  not  think  it  necessary  to  direct  the 
attention  of  the  members  specially  to 
the  agreement.  They  denied,  however,  that 
they  had  concealed  the  facts  of  such  agree- 
ment. They  also  said  that  the  chairman 
at  such  meeting  had  stated  that  the  agree- 
ment was  in  the  hands  of  the  solicitor,  who 
was  sitting  next  to  him,  and  that  he  asked 
the  meeting  if  they  desired  that  it  should 
be  read,  and  that  the  answer  was  in  the 
negative ;  that  a  question  was  put  by  one 
of  the  members,  whether  the  officers  of  the 
company  had  been  properly  taken  care  of 
in  the  arrangement ;  and  that  the  deputy- 
chairman,  in  answer,  said  that  all  persons 
connected  with  the  office  were  to  be  libe- 
rally compensated;  that  another  member 
wished  to  know  the  particulars  of  such 
compensation ;  but  that  another  member 
suggested  that  such  a  question  was  uncour- 
teous  to  the  board,  and  that  it  was  unne- 
cessary, unless  members  were  dissatisfied 
with  the  terms  which  had  been  made  on 
their  own  behalf  in  the  amalgamation  of 
the  companies. 

The  directors  of  the  London  Mutual 
also  stated  that  they  believed  the  plaintiff 
was  aware  of  the  arrangement  proposed  and 
carried  into  effect,  though  he  was  not  pre- 
sent at  the  meeting. 

Mr,  R.  Palmer  and  Mr.  Beavan^  for  the 
plaintiff. — The  plaintiff  asks  that  the  defen- 
dants may  pay  the  sums  severally  received 
by  them  into  court.  They  were  the  trustees 
of  the  London  Mutual  Society,  and,  as  such, 
they  could  never  be  allowed  to  derive  per- 
sonal advantage  from  their  position.  This 
Court  would  never  permit  trustees  to  deail 
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for  their  own  advantage  behind  the  backs 
of  their  cestuis  que  trust.  The  answers  ad- 
mitted that  they  had  received  sums  of  money, 
and  that  they  had  not  applied  them  for  the 
benefit  of  the  members;  but  this  money 
was  affected  with  a  trust  for  the  benefit  of 
all  the  persons  interested  in  the  society. 
It  was  received  in  consequence  of  their 
position  as  trustees  :  it  was  received  while 
they  were  acting  for  their  cestuis  que  trust, 
and  in  that  position  they  could  not  make 
any  contract  for  their  own  individual 
advantage.  If  it  were  otherwise,  a  trustee 
might  as  well  stipulate  for  an  advantage  to 
himself  while  contracting  for  the  sale  of  an 
estate  he  was  intrusted  to  dispose  of. — 

Lewin  on  Trusts,  3rd  ed.  318. 

Rothwell  V.  Rothwell,  2  Sim.  &  S.  217. 

Vigrass  v.  Binfield,  3  Madd.  62. 

Collis  V.  Collis,  2  Sim.  365. 

M' Hardy  v.  Hitchcock^  11  Beav. 
73,  77 ;  s.  c.  17  Law  J.  Rep.  (n.s.) 
Chanc.  256. 

Hichens  v.  Congreve,  1  Russ.  &  M.  150. 

Wiglesworth  v.  Wiglesworth^  16  Beav. 
269. 

Mr,  Selwyn  and  Mr,  W,  D,  Lewis,  for 
the  defendants.-<»The  plaintiff  was  seeking 
to  establish  an  equity  upon  several  sums 
of  money  paid  to  the  directors  and  other 
officers  of  the  company.  He  had  not  made 
out  any  primd  facie  right  sufficient  to  sup- 
port the  suit ;  so  long,  therefore,  as  the  title 
of  the  plaintiff  was  doubtful,  his  Honour 
would  not  order  the  money  into  court; 
and  even  if  it  were  in  court  no  order  would 
be  made  to  transfer  it  to  the  credit  of  a 
cause  in  court.  If  the  plaintiff  considered 
the  admissions  sufficient  to  entitle  him  to 
a  decree,  he  could  set  the  cause  down  on 
the  bill  and  answer.  This  money  was  im- 
pressed with  no  trust,  to  enable  the  Court 
to  take  possession  of  it. — 

Peackam  v.  Daw,  6  Madd.  98. 

St,  Victor  V.  Devereux,  13  Sim.  641. 

Boscheiti  v.  Power,  8  Beav.  98 ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Chanc.  63. 

The  Master  of  the  Rolls.  —  After 
reading  the  answer  of  the  directors,  I  do 
not  find  that  it  contains  more  than  was 
stated  by  counsel  during  the  argument; 
and  assuming  all  the  statements  con- 
tained in  it  to  be  true,  taking  them   at 


the  same  time  most  unfavourably  to  the 
pleader,  I  am  of  opinion  that  Uiese  de- 
fendants are  trustees  of  the  fund  received 
by  them,  and  that  they  must  pay  the 
amount  into  court.  I  am  also  of  opinion 
that  they  are  trustees  for  the  pliuntiff,  and 
for  those  on  whose  behalf  he  sues.  The 
answer  clearly  admits  that  each  of  the 
directors  has  been  paid  a  sum  of  571^ 
8^.  7d,  I  have  no  desire  to  go  into  the 
details  or  to  prejudice  the  hearing,  since  it 
may,  as  stated,  be  possible  that  when  the 
evidence  is  given  a  different  complexion 
may  be  given  to  the  transaction ;  but  as 
the  case  stands  on  the  answer,  I  must  order 
the  directors  to  pay  the  money  into  court. 


M. 

Dec.  1 

Jan 


} 


OASKELL  V,  CHAMBERS. 


Production  of  Documents-^Company-^ 
Solicitor — Privilege, 

If  a  solicitor,  party  to  a  suit,  admits  by 
his  afiswer  the  custody  of  papers  relating  to 
a  company,  he  will,  if  the  directors  and  the 
company  are  before  the  Court,  be  compelled 
to  produce  them,  notwithstanding,  by  their 
answers,  the  directors  say  that  the  papers 
are  in  the  hands  of  a  third  party,  and  the 
solicitor  says  that  he  has  the  documents^  bmt 
that  in  his  hands  they  are  privileged. 

The  plaintiff  filed  the  bill  in  this  suit, 
on  behalf  of  himself  and  the  other  share- 
holders of  the  London  Mutual  Life  and 
Guarantee  Society,  against  the  directon, 
the  secretary,  medical  officers,  auditors 
and  solicitors  of  the  company,  praying  for 
an  account  of  all  monies  received  by  them. 

The  business  of  the  London  Mutual  had 
been  practically  merged  in  and  amalga- 
mated with  the  Eagle  Insurance  Company, 
and  the  latter  company  had,  in  divers  sums, 
paid  to  the  directors  and  other  officers  of 
the  London  Mutual  sums  amounting  to 
about  4,000/.,  which  this  suit  now  sought 
to  recover  for  the  benefit  of  the  shue- 
holders. 

The  directors,  by  their  answer,  said  that 
certain  papers,  &c.  were  in  the  possession 
of  the  defendant  Charles  Shepheard,  as 
one  of  the  solicitors  of  the  society. 
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Joseph  M.  Yetts,  another  solicitor  of  the 
society,  by  his  answer,  said  that  he  had  in 
bii  possession  certain  other  documents,  as 
solicitor  of  the  directors,  and  he  insisted 
that  they  were  privileged.  These  docu- 
inents  were  not  mentioned  in  the  answer 
of  the  directors. 

A  summons  was  then  taken  out,  by  the 
plaintiff,  against  the  directors,  and  against 
J.  Bl.  Yetts,  for  the  production  of  all  the 
doeumenta. 

The  Master  of  the  Rolls  directed  that 
the  society  should  be  served  with  notice 
of  the  application.  This  was  done  accord- 
ingly, but  the  company  did  not  appear. 

ilfr.  R,  Palmer  and  Mr,  Beavan,  for 
the  plaintiffy  now  moved  for  production, 
on  the  ground  that  the  parties  interested 
in  the  papers,  and  the  party  holding  them, 
^tn  both  before  the  Court. — 

Bknkinsopp  v.  Blenkinsopp,  2  Phill. 
607;  s.  e.  17  Law  J.  Rep.  (n.s.) 
Chanc.  843:  reversing  10  Beav. 
143;  B.c.  16  Law  J.  Rep.  (n.s.) 
Chanc.  88. 
h  re  the  Cameron^s  Coalbrook^  ^c. 
Railway  Company ,  25  Beav.  1, 

Mr,  Selwyn  and  Mr,  W.  D.  Lewis,  for 
the  directors,  offered  no  objection  to  the 
pTO^ction  of  the  papers,  but  asked  for 
the  ^ts  of  the  adjournment  of  the  sum- 
mons into  court,  on  grounds  which  it  is 
not  necessary  to  state— ilfwrray  v.  Walter 

Mr,  Lloyd,  for  the  defendant  J.  M. 
Yettj. — No  order  for  production  can  be 
^  made  against  a  solicitor.  Such  an  order 
^d  only  proceed  on  the  admissions  in 
th^  answer  of  the  clients,  and  certainly 
not  upon  the  answer  of  the  solicitor.  He 
only  held  the  papers  for  the  clients,  and 
he  had  been  improperly  brought  before  the 
Court. 

The  Master  of  the  Rolls  considered 
that  u  the  parties  interested  and  the  par- 
ti^ holding  the  papers  were  before  the 
Court,  the  documents  ought  to  be  pro- 
duced. 


t,  V.C.I 

!.  15.   J 


Stuart,  V.C. 
Dec. 


llotd  and  others  V, 

EAGLE. 


(1)  Cr.&Pb.  114. 


Assignment — Pension  of  retired  Govern- 
ment Officer — Insolvent — Injunction, 

The  defendant,  a  retired  storekeeper  of 
one  of  Her  Majesty* s  dockyards,  entitled  to 
payment  from  the  Treasury  of  a  pension  or 
superannuation  allowance  of  155/.  a  year, 
assigned  such  pension  to  the  plaintiffs,  to 
secure  a  loan  of  money.  The  defendant 
afterwards  became  insolvent,  and  included 
the  debt  due  upon  the  plaintiffs*  security  in 
his  schedule  of  debts.  The  Commissioner 
of  the  Insolvent  Debtors  Court,  by  his  order, 
made  in  the  presence  of  counsel  for  the 
plaintiffs,  recommended  that  501,  a  year, 
part  of  the  insolvent's  pension,  should  be 
paid  by  the  Paymaster-general  to  the  provi^ 
sional  assignee  of  the  Insolvent  Debtors 
Court,  for  the  benefit  of  the  general  credi- 
tors of  the  insolvent.  The  plaintiffs  declined 
to  prove  as  creditors  under  the  insolvency ; 
but,  having  filed  their  bill,  moved  in  this 
Court  for  an  injunction  to  restrain  the  defen- 
dant from  applying  for,  or  receiving,  or 
enabling  any  other  person  to  receive  the 
balance  of  his  pension  left  after  the  appro- 
priation of  the  annual  sum  recommended 
by  the  Commissioner,  Ordered  accord- 
ingly, 

William  Eagle,  a  retired  storekeeper  in 
the  Ordnance  department,  and  grantee  of 
a  pension  or  superannuation  allowance  of 
155/.  a  year  by  Her  Majesty,  payable  under 
the  warrant  of  the  Commissioners  of  the 
Treasury,  by  deed  dated  in  February  1857, 
assigned  the  said  pension  to  the  Indis- 
putable Life  Policy  Company,  to  secure  a 
sum  of  100/.,  advanced  to  him  by  way  of 
loan.  The  deed  provided  that,  on  pay- 
ment of  the  said  debt  of  100/.  by  instal- 
ments of  25/.  a  year,  with  interest  as 
therein  mentioned,  the  company  would  not 
proceed  to  enforce  a  covenant  on  the  part 
of  the  said  W.  Eagle  for  payment  of  the 
said  principal  sum  and  interest.  The 
deed  likewise  provided,  that  in  case  de- 
fault should  be  made  in  payment  of  any 
or  either  of  the  said  instalments  or  interest, 
it  should  be  lawful  for,  but  not  imperative 
upon,  the  said  company  to  receive  from 
the  Paymaster-general   the   said  pension 
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of  1552.,  and  thereout  to  retain  the  said 
instalments  or  interest,  and  pay  the  sur- 
plus of  such  pension  to  the  said  W.  Eagle. 
And  W.  Eagle  thereby  appointed  Alex- 
ander Robertson,  or  other  the  manager  for 
the  time  being  of  the  company,  his  attor- 
ney to  receive  the  said  pension. 

In  September  1857  the  business  of  the 
London  Indisputable  Life  Policy  Society 
was  transferred  to  the  Eagle  Insurance 
Company,  whereby  W.  Eagle's  above- 
mentioned  debt  and  security  became  vested 
in  the  latter  company. 

W.  Eagle  made  default  in  payment  of 
the  instalment  and  interest  which  became 
payable  in  February  1658,  whereupon  the 
Eagle  Insurance  Company  applied  to  the 
Paymaster-general  to  be  allowed  to  receive 
the  pension  under  the  provisions  of  the 
indenture  of  the  8th  of  February  1857; 
but  to  this  application  the  Paymaster-gene- 
ral declined  to  accede,  on  the  ground  that 
he  could  not  properly  be  called  upon  to 
determine  whether  default  in  payment  of 
the  principal  and  interest  had  been  made 
by  W.  Eagle. 

In  October  1858  W.  Eagle,  being  then 
in  prison  under  an  arrest  for  debt,  filed 
his  petition  in  the  Court  for  the  Relief 
of  Insolvent  Debtors  in  England ;  where- 
upon a  vesting  order  was  made  in  the  No- 
vember following,  and  the  Chief  Commis- 
sioner of  the  Court,  by  his  order,  made  in 
the  matter  of  the  insolvency,  recommended 
that  a  sum  of  50/.  a  year,  part  of  the  above- 
mentioned  pension,  should  be  paid  by  the 
Pay  master- general  to  the  provisionad  as- 
signee of  the  Insolvent  Debtors  Court,  for 
the  benefit  of  the  insolvent's  creditors 
generally,  and  directed  that  a  communica- 
tion to  that  effect  should  be  made  to  the 
Pay  master-general. 

The  plaintiffs,  representing  the  Eagle 
Insurance  Company,  then  filed  the  bill  in 
this  suit,  praying  for  an  injunction  to  re- 
strain the  defendant,  William  Eagle,  from 
applying  for,  obtaining  or  receiving  the 
above-mentioned  pension  or  superannua- 
tion allowance,  or  the  balance  thereof  after 
payment  to  the  provisional  assignee  of  the 
said  sum  of  50/.  a  year,  as  above  men- 
tioned, or  empowering  or  enabling  any 
person  other  than  the  plaintiffs  to  receive 
the  same  respectively,  so  long  as  any 
money  remained  due  to  the  plaintiffs  on 


the  security  of  the  said  indenture  of  Feb- 
ruary 1857. 

The  bill  alleged  that  the  plaintiffs  had 
not  proved,  and  did  not  intend  to  prove 
their  claim  under  the  insolvency  against 
the  estate  of  the  defendant,  but  that  they 
did  not  object  to  the  appropriation  of  the 
portion  of  the  pension  recommended  by 
the  Chief  Commissioner  for  the  genend 
creditors  of  the  insolvent. 

The  provisional  assignee  of  the  Insol- 
vent Debtors  Court  was  not  made  a  party 
to  the  bill. 

Mr*  /.  ^.  Higgins  now  appeared  in 
support  of  a  motion  for  an  injunction  in 
the  terms  of  the  prayer  of  the  bill,  and 
referred  to— 

Siat.  1  <^  2  Fict.  c.  110.  s.  56. 
Tututall  V.   Boothby,    10  Sim.  548; 
B.C.  9Law  J.Rep.(N.s.)  Chanc.294. 
Knight  v.  Bulkeleg^  27  Law  J.  Rep. 
(n.s.)  Chanc.  592. 

Mr.  Hislop  Clarke^  for  the  defendant,  said 
that  the  debt  claimed  by  the  plaintiffs  was 
amongst  those  entered  by  the  insolvent  in 
his  schedule,  and  that  Uie  Commissioner, 
a  Court  of  competent  jurisdiction,  had,  at 
the  hearing,  and  in  the  presence  of  the 
plaintiffs'  counsel,  made  an  order  provid- 
ing for  the  payment  of  all  the  debts  in- 
cluded in  such  schedule.  He  submitted* 
therefore,  that  the  plaintiffs,  as  they  had 
offered  no  opposition  to  the  order  made  by 
the  Commissioner,  were  estopped  by  that 
order  from  making  any  further  claim  upon 
the  defendant's  pension. 

Stuart,  V.C.  observed  that  the  defen- 
dant could  not  be  allowed  to  violate  the 
contract  made  by  him  with  the  plaintifl^ 
and  made  an  order  for  an  injunction  to 
restrain  the  defendant,  William  Eagle,  firon 
receiving  the  balance  of  the  pension  in  tlie 
pleadings  mentioned,  which  should  be  left 
after  payment  to  the  provisional  assignee 
of  the  Court  for  the  Relief  of  Insolvent 
Debtors,  of  the  said  sum  as  in  the  plead* 
ings  mentioned. 

The  costs  to  he  costs  m  ike  eaus€m 
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Legacy  —  Indefinite  Class  —  Blanks  in 
W'M. 

A  legacy  to  a  class  not  definitively  fixed 
M  he  carried  into  effect  so  far  as  the  oh' 
jeds  can  he  ascertained,  hut  hlanks  in  a  mil 
tumst  he  filled  up,  though  the  testator  ap* 
fvently  contemplated  an  extension  of  the 
dus, 

Joseph  Warhnrst,  by  his  will,  dated  the 
15th  of  NoTember  1832,  devised  and  be- 
qaeathed  all  his  real  and  personal  estate 
to  Richard  Bateson  and  Robert  Gill,  their 
beirs,  executors,  administrators  and  as- 
signs, upon  trust  to  pay  to  his  sister 
Rebeeca  Mason  the  annual  sum  of  20/. 
during  her  natural  life,  and,  subject  thereto, 
upon  trust  to  pay  the  annual  income  to 
bu  daughter  £de  for  her  life,  and  after 
ber  decease  he  directed  that  the  whole  of 
Iiis  real  and  personal  estate  should  be  in 
tnist  for  the  children  and  child  of  his 
daughter  as  tenants  in  common,  and  their 
lespectiTe  heirs,  executors,  administrators 
and  assigns,  with  benefit  of  survivorship. 
The  will  also  contained  a  provision  for  the 
maintenance  of  them,  and  proceeded  as 
follows: — "And  I  hereby  direct,  that  in 
ease  my  daughter  shall  die  without  leaving 
lawful  issue  her  surviving,  or  leaving  such 
isnie,  all  of  whom  shall  die  under  the  age 
of  twenty-one  years,  then  the  whole  of  my 
real  and  personal  estate  and  effects  shall 
90  remain  and  be  in  trust  for  all  and  every 
,^ nephews  and  nieces,  the  sons  and  daugh' 
^ofmy  sister  Rehecca  Mason,  including 

— —  who the  —  illegitimate 

^  ike  said  Rehecca  Mason,  equally  to  he 
Hsided  hetween  and  amongst  them,  share 
ud  ihare  alike  as  tenants  in  common,  and 
tbeir,  his  or  her  heirs,  executors,  admin- 
tttntors  and  assigns."     The  testator  ap- 
pointed his  trustees  executors  of  his  will. 
The  testator  died  on  the  16th  of  March 
1833.    His  residuary  estate  consisted  of 
$f793/.  65.  5^.,  which  had  been  invested 
upon  mortgage,  and  a  copyhold  estate, 
which  was  let  at  138/.  a  year. 

The  testator's  daughter  Ede  was  bom 
in  the  year  1812.  In  the  year  1844  she 
intermarried  with  Horatio  John  Webster. 


She  was  still  living,  but  had  never  had  any 
children  or  child. 

On  the  15th  of  February  1807,  Rebecca 
Warhurst,  the  testator's  sister,  intermarried 
with  Thomas  Mason.  She  had  five  chil- 
dren —  viz.  first,  the  plaintiff  Harriet 
Sorby,  bom  1798,  now  the  wife  of  the 
plaintiff,  Charles  Sorby ;  second,  the  plain- 
tiff Sarah  Burgin,  bom  1801,  now  the 
widow  of  Thomas  Burgin  ;  third,  the  plain- 
tiff John  Monsford  Mason,  bom  1805  ; 
fourth,  Hannah,  bom  in  1813,  now  the 
wife  of  Samuel  Bagshaw ;  and  fifth,  Harry 
Mason,  bom  1815,  who  died  in  January 
1854,  intestate,  leaving  a  widow  and  chil- 
dren, but  no  letters  of  administration  had 
been  taken  out  to  his  estate  and  effects. 

The  testator's  sister  Rebecca  died  in 
November  1857. 

The  bill  was  filed,  by  the  three  eldest 
children  of  Rebecca  Mason,  alleging  that 
they  were  within  the  words  of  the  will, 
and  praying  that,  subject  to  the  life  estate 
of  the  testator's  daughter,  and  the  con- 
tingent interest  to  her  children,  they,  the 
plaintiffs,  might  be  declared  entitled  to 
three  equal  fifth  parts  of  the  residuary 
real  and  personal  estate  of  Joseph  War- 
hurst, and  that  the  trusts  of  the  will  might 
be  carried  into  effect. 

Mr,  R,  Palmer  and  Mr.  Busk,  for  the 
plaintiffs. — The  will  shews  the  intention 
of  the  testator;  it  also  demonstrates  the 
persons  whose  names  were  intended  to  fill 
up  the  blanks.  Extrinsic  evidence  therefore 
may  be  given  to  shew  the  circumstances 
under  which  the  will  was  made,  and  why 
the  blanks  were  left.  The  words  "all  and 
every  my  nephews  and  nieces,  the  sons 
and  daughters  of  my  sister,"  clearly  re- 
ferred to  a  class,  and  the  word  **  illegiti- 
mate" extended  it  to  those  who  otherwise 
would  not  be  included.  That  word  must 
receive  a  construction;  it  could  not  be  re- 
jected :  had  there  been  illegitimate  children 
only,  they  must  have  taken. 

Afr,  T,  Stevens,  for  Mr.  and  Mrs.  Bag- 
shaw, declined  to  offer  any  opposition  to 
the  prayer  of  the  bill. 

Mr,  Selwyn,  for  Mr.  and  Mrs.  Webster, 
as  next-of-kin  of  the  testator. — The  class 
entitled  ought  to  be  ascertained  at  the  death 
of  the  testator.  The  bequest  must  be  con- 
fined within  some  limit;  it  was  evident  that 
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the  testator  did  not  mean  that  all  the  chil- 
dren of  the  sister  should  take  ;  there  was 
nothing  from  which  it  could  he  collected 
whether  the  testator  intended  to  fill  the 
blanks  in  with  the  word,  "is"  or  "are,"  or 
whether  it  was  to  be  confined  to  the  two 
eldest  or  two  youngest  illegitimate  chil- 
dren, or  whether  he  preferred  the  girls  to 
the  boy.  The  plaintiffs  had  not  made  out 
their  claim;  the  estate,  therefore,  ought 
not  to  be  burthened  with  the  costs :  on  the 
contrary,  the  plaintiffs  ought  to  be  made 
to  pay  the  costs  of  the  suit. — 

Pratt  V.  Mathew,  22  Beav.  328  ;   s.  c. 

25  Law  J.  Rep.  (n.s.)  Chanc.  409, 

686. 
Taylor  v.   Richardson^  2  Drew.   16 ; 

23  Law  J.  Rep.  (n.s.)  Chanc.  9. 
Doe  d.  Gord  v.  Needs,  2  Mee.  &  W. 

129  ;    s.  c.  6  Law  J.  Rep.   (n.s.) 

Exch.  59. 

Mr.  Folleit  and  Mr.  C.  Hall,  for  the 
trustees,  as  representing  the  widow  and 
children  of  Henry  Mason,  deceased  (1).-— 
The  gift  was  complete  so  f^  as  the  legiti- 
mate children  were  concerned ;  it  was, 
however,  incomplete  as  to  the  illegitimate 
children ;  something  further  was  intended, 
and  as  there  were  no  means  of  filling  up 
the  blanks,  they  must  be  rejected.— 

Illingworth  v.  Cooke,  9  Hare,  37 ;  s.  c. 
20  Law  J.  Rep.  (n.s.)  Chanc.  512. 

Mr,  Palmer,  in  reply. — The  Court  was 
bound  to  consider  the  generality  of  the 
gift,  the  intention  of  the  testator,  and  to 
construe  the  words  he  had  used ;  none  were 
to  be  rejected,  if  there  were  means  to  con- 
strue them. 

The  Master  op  the  Rolls. — I  cannot 
give  any  effect  to  the  gift  to  the  illegiti- 
mate children.  The  blanks  may  be  filled 
in  either  in  the  singular  or  plural  number; 
they  may  be  supplied  either  with  the  name 
of  a  son  or  a  daughter;  and  whichever  way 
they  were  filled  in,  still  it  would  apparently 
give  effect  to  the  will.  There  appeared, 
however,  but  little  doubt  that  the  testator 
left  the  blanks  to  be  filled  in  upon  facts 
to  be  subsequently  obtained.  The  words 
"all  and  every"  are  general,  and  seem  to 

(I)  15  &  16  Vict  c.  86.  8.  42.  rule  9. 


create  a  difliculty  and  doubt,  but  that  must 
mean  all  the  legitimate  children  bom,  and 
to  be  born,  as  well  those  who  were  living 
as  those  who  were  dead.  If,  however,  I 
filled  in  the  blanks,  I  should  be  making  a 
will  for  the  testator.  I  will  read  the  will 
before  finally  deciding. 

Jan.  28. — The  Master  of  the  Rolls.-— 
It  seems  very  clear  that  the  testator  meant 
the  blanks  to  be  filled  up  on  information 
to  be  subsequently  ascertained;  I  must, 
therefore,  consider  the  gift  void  altogether 
in  favour  of  the  illegitimate  children  ;  I 
also  think  that  the  next-of-kin  have  no 
interest  in  the  fund.  I  shall,  therefore,  dis- 
miss the  bill,  without  costs,  and  direct  the 
trustees  to  be  paid  their  costs  as  between 
solicitor  and  client,  out  of  the  fund.  The 
costs  of  the  other  defendants  most  also  be 
paid  out  of  the  fund. 


iTooD,  V.C.     \ 
.21;  Mar.  2.  J 
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ral e.  WILKINSON. 


Poor '^Judgment  Creditor  -^  Exeeuikm 
against'^Property  of  the  Unumr^Momeg 
in  the  Hands  of  the  Treasurer^^Extra" 
ordinary  Charges. 


Semble — The  real  and  personal  properiff 
vested  in  the  guardians  of  a  union  for  the 
general  benefit  of  the  parishes  in  the  uniom 
are  liable  to  the  debts  of  judgment  creditors. 

But  money  raised  by  rates  for  the  relirf 
of  the  poor  is  impressed  with  a  definite  trusi^ 
and  as  it  would  be  a  breach  of  trust  to  appUf 
such  money  in  the  discharge  of  outstmidia^ 
debts,  a  creditor  who  has  obtained  judgmeni 
in  respect  of  a  debt  incurred  prior  to  ike 
year  for  which  the  rate  was  raised  will  he 
restrained  from  levying  execution  againti 
the  money  so  raised. 

Whether  a  judgment  creditor  of  the  exis^ 
ing  year  can  levy  execution  against  euek 
money — quaere. 

This  was  a  demurrer  to  an  information 
and  bill  filed,  on  the  part  of  the  Attorney 
General  and  by  the  guardians  of  the  poor 
of  the  City  of  London  Union,  against  a 
judgment  creditor  of  the  board  of  guardians, 
and  also  against  the  sheriff  of  London  and 
Middlesex,  praying  that  it  might  be  de* 
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diied  that  the  landB  andhereditaments,  and 
thegoodfl  and  chattels  in  and  about  the  union 
workhouse  and  premises  were  held  by  the 
pluntiffs,  in  trust  for  and  on  behalf  of  the 
aion,  and  that  the  same  were  not  liable 
to  satisfy  the  claims  of  the  creditor  under 
hit  judgment,  and  that  the  defendants  re- 
ipectiYely  might  be  restrained  from  levy- 
iag  writs  of  JS«  /a.  and  eleyit,  and  lev3ring 
aeeution  against  the  goods,  chattels,  lands, 
boeditaments,  monies  or  property  of  the 
tad  board. 

The  City  of  London  Union  consisted  of 

aiaety-eigfat  parishes,  and  Charles  Guer- 

Roo  Manini  was  the  collector  of  rates  for 

Bine  parishes  within  the  union.     In  De- 

eimber  1856,  Manini  and  one  John  Paul, 

tlig  assistant  clerk  of  the  board,  absconded, 

sad  it  was  then  discovered  that  they  had 

embezsled  upwards  of  24,000/.,  and  the 

result  was,  that  at  Christmas  1856   the 

board  found  themselves  indebted  in  this 

saiount  to  various  tradesmen  and  to  the 

treasurer  of  the  union.     In  order  to  dis- 

diaige  these  debts,  and  to  make  provision 

finr  Uie  current  expenses  of  the  ensuing 

lialf-year,  the  board  sought  to  raise  a  sum 

of  61,0001. ;  and,  accordingly,  on  the  17th 

of  February  1857,  they  made  orders  upon 

tbe  overseers  of  every  parish  in  the  union, 

for  the  payment  of  certain  sums  of  money 

towards  the  relief  of  the  poor  of  the  parish, 

sad  for  the  contribution  of  the  parish  to 

tbe  common  fund  of  the  union,  and  for 

sseh  other  expenses  as  were  chargeable 

by  the  guardians  on  the  said  parish  ;  and 

is  the  estimate  upon  which   the  orders 

lere  founded  the  clerk  of  the  union  had 

mdnded,  as  extraordinary  charges  to  which 

tW  union  would  be  liable  in  the  ensuing 

Uf-year,  the  amount  of  the  outstanding 

debts. 

The  validity  of  these  orders  was  dis- 
puted by  many  parishes,  on  the  ground 
tW  the  rate  so  sought  to  be  raised  was 
letrotpective,  inasmuch  as  several  of  the 
debts  intended  to  be  discharged  out  of  it 
Wbeen  accruing  for  several  years  pre- 
^sly  to  the  17th  of  February  1857*  and 
<n  the  4th  of  May  1857»  the  churchwar- 
dens and  overseers  of  the  poor  of  the 
pirish  of  St.  Stephen,  Coleman  Street, 
obtained  from  the  Court  of  Queen's  Bench 
onilefluft,  to  bring  up  the  order  which  had 
been  made  upon  them,  for  the  payment  of 
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2,800/.,  the  apportioned  share  of  that 
parish  of  the  61,000/. ;  and  thereupon  a 
special  case  was  directed  to  be  and  was 
stated  for  the  opinion  of  the  Court;  the 
questions  being,  first,  whether  the  call  or 
order  of  the  17th  of  February  ]857»  was 
valid  and  enforceable  for  the  whole,  or  for 
any  and  what  portion  of  the  2,800/. ;  and, 
secondly,  whether  the  churchwardens  and 
overseers  of  the  parish  of  St.  Stephen, 
Coleman  Street,  were  liable  and  bound  in 
law  to  pay  any  and  what  portion  of  the  said 
sum  of  2,800/.  The  Court  of  Queen's 
Bench  decided  in  favour  of  the  board  of 
guardians ;  but  this  decision  was  reversed, 
on  appeal,  by  the  Court  of  Exchequer 
Chamber,  which  decided  both  questions  in 
the  negative  (1). 

Pending  the  appeal,  the  defendant,  Josiah 
Wilkinson,  commenced  an  action  in  the 
Court  of  Queen's  Bench  against  the  guar- 
dians of  the  union,  to  recover  1,031/.,  the 
amount  of  one  of  the  outstanding  debts  of 
the  union,  and  on  the  17th  of  January 
1859  signed  judgment  for  the  debt,  in- 
terest and  costs,  and  was  now  about  to 
sue  out  writs  of  fi,  fa,  and  elegit  against 
the  personal  and  real  property  of  the  board 
of  guardians. 

The  proper  authorities  of  the  parishes 
comprised  in  the  union  paid  up  to  the 
board,  in  the  course  of  the  litigation,  about 
one-half  of  the  several  sums  of  money 
which,  by  the  orders  of  the  17th  of  Febru- 
ary 1857,  they  were  required  to  pay,  and 
out  of  these  monies  the  ordinary  expenses 
of  the  uniqn  had  been  paid,  but  the  board 
of  guardians  had  not  now  in  their  posses- 
sion or  power  any  monies  which  could  be 
legally  applied  to  the  payment  of  the  out- 
standing debt. 

The  bill  stated,  that  the  board  of  guar- 
dians had  no  property  against  which  these 
writs  could  be  executed,  except  the  goods 
and  chattels  in  and  about  the  union  work- 
house and  the  board-room  and  offices  of 
the  union,  and  the  monies  for  the  time 
being  in  the  hands  of  the  treasurer ;  and  it 
was  submitted  that  the  board  of  guardians 
were  only  trustees  of  the  property  for  the 
benefit  of  the  union.  It  was  further  al- 
leged,  that  the  monies  levied  under  the 

(1)  Waddington  and  others  v.  the  Guardiani  of 
the  Poor  of  the  City  of  London  Union,  28  Law  J. 
Rep.  (N.8.)  M.C.  113. 
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autbority  of  the  board  of  guardians  from 
the  several  parishes  comprised  in  the  union, 
were  paid  by  the  proper  officers  to  the 
treasurer  of  the  union,  in  whose  hands 
there  was  frequently  a  large  sum  of  money 
applicable  by  law  to  the  relief  and  suste- 
nance of  the  poor  for  the  time  being  within 
the  union,  which  monies  in  the  hands  of 
Such  treasurer  were  at  law  the  property  of 
the  board ;  and  the  defendant  Wilkinson 
threatened  and  intended,  by  attachment  or 
otherwise,  to  seize  and  appropriate  such 
monies  in  or  towards  satisfaction  of  his 
judgment  debt. 

Mr,  Daniel  and  Mr,  Speedt  in  support  of 
the  demurrer,  referred  to  art.  81.  of  the  Con- 
solidated Poor  Law  Order  (1847),  5  &  6 
Will.  4.  c.  69.  s.  3,  1  &  2  Vict.  c.  25, 
5  &  6  Vict.  c.  18.  s.  4,  and  contended  that 
this  was  an  extraordinary  charge,  to  which 
the  ratepayers  were  liable  to  contribute 
under  the  81st  article  of  the  Consolidated 
Order  (2).  The  debts  were  bond  fide  con- 
tracted, and  the  guardians  were  at  liberty 
to  sell  the  property  of  the  union,  in  order 
to  provide  payment  of  them. 

Mr.  W,  M,  James  and  Mr,  Fischer  (with 
Mr,  RoU\  in  support  of  the  information.—* 
It  would  be  a  breach  of  trust  to  apply  the 
property  of  the  union  in  payment  of  these 
debts— TAe  Attorney  General  v.  Compton 
(3).  It  has  been  settled  by  the  decision  in 
the  Exchequer  Chamber,  that  the  parishes 
other  than  those  for  which  Manini  was 
collector  are  not  liable  for  the  debt ;  and 
to  allow  execution  to  be  issued,  would  be 
to  overrule  that  decision.— 

The  Guardians  of  the  Poor  of  the  Wy^ 
combe  Union  v.  the  Guardians  of  the 
Poor  of  the  Eton  Union^  1  Hurl.  & 

(2)  By  the  Slst  article  it  is  ordered  that  "the 
clerk  of  each  union  shall,  four  weeks  at  least  before 
the  25th  of  March  and  29th  of  September  respec- 
tively, in  each  year,  ascertain  the  cost  to  each 
parish  in  the  union  for  the  maintenance  of  the  poor, 
and  other  separate  charges,  as  well  as  for  the  com- 
mon charges  incurred  in  the  half  of  the  last  year, 
corresponding  to  the  half-year  next  coming,  and 
shall  estimate,  and  as  near  as  may  he  divide  among 
the  parishes  any  extraordinary  charges  to  which  the 
union  may  be  liable  in  the  coming  half-year,  and 
shall  then  prepare  the  orders  on  the  several  parishes 
for  the  sums  which,  upon  such  computation,  it  shall 
appear  necessary  for  them  to  contribute  to  the  ex- 
penses of  the  union  for  the  coming  half-year." 

(3)  1  You.  &  C.  C.C.  417. 


N.  687 ;  8.  c.  26  Law  J.  Rep*  (v.8*) 
M.C.  97. 

4  <$•  5  Will.  4.  e.  76.  8.  15. 

5  4-6  Vict,  c,  57. 
Clauses  47.  4*  48.  of  the  ConsoUdaied 

Order  of  1847  (4). 

Mr,  Greene,  for  the  sheriffs. 

Mr.  Bovill  and  Mr.  Watkin  WOUami 
watched,  the  case  on  behalf  of  the  parish  of 
St.  Stephen,  Coleman  Street. 

Mr.  Daniel  replied. 

Wood,  V.C. — A  difficulty  arises  in  this 
case  from  the  demurrer  embracing  a  variety 
of  subjects,  the  principal  difficulty  being  •• 
to  the  money  in  the  hands  of  the  treasar^r 
of  the  union.  I  do  not  feel  so  much  diffi- 
culty upon  the  other  parts  of  the  case.  It 
appears  to  me  that  when  those  who  have 
property  vested  in  them  for  their  cestuit 
que  trust,  and  having  power  to  contract 
for  those  cestuis  que  trust  do  enter  into 
contracts,  there  is  nothing  in  principle  to 
lead  this  Court  to  say,  that  they  having 
that  power,  and  having  express  power  to 
sell  the  property  for  the  purpose  of  aatia* 
fying  and  discharging  the  debts,  there 
should  not  be  execution  upon  the  property. 
But  the  difficulty  in  this  case,  which  I  do 
not  see  my  way  to  overcome,  arises  from 
the  present  state  of  the  law  as  laid  down 
by  the  Exchequer  Chamber  with  reg^ 
to  money  in  the  hands  of  the  treasurer; 
because  the  land  and  other  property  of 
the  union,  with  the  exception  of  these 
monies,  is  vested  in  them  absolutely  as 
part  of  the  union  property  for  the  gene* 
ral  benefit  of  the  parishes,  without  any 
definite  application  being  impressed  upon 
any  portion  of  that  property  beyond  its 
being  for  the  benefit  of  those  parishest 
and  subject  to  their  debts  and  capable  olf 
being  sold  for  those  debts.  But  when  we 
come  to  deal  with  the  monies,  they  avs 
paid  into  the  hands  of  the  treasurer  of  the 
union  for  a  specific  purpose  under  the  ad* 
The  monies  are  contributed  by  the  parishes 
upon  these  terms,  and  upon  these  tenns 
only :  they  are  asked  for  and  received  as  « 
being  monies  for  the  poor-rates  of 
parish,  to  be  contributed  towards  the 
lief  of  the  poor  thereof,  and  as  the  contri- 

(4)  See  Glen*8  Poor-Law-Board  Ordtrs, 
terworth,  Fleet  Street. 
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bntion  of  the  parisb  to  the  common  fund 
of  the  union  for  the  purpose  of  defraying 
rach  expenses  as  are  chargeable  on  the 
guardians  of  the  parish.     For  those  pur- 
poies,  and  for  those  purposes  alone,  are 
they  placed  in  the  hands  of  the  union. 
There  is  a  definite  set  of  objects,  there- 
fore, impressed   upon  these   monies,  and 
accordingly  there  would  be  a  right  on  the 
ptrt  of  the  ratepayers,  at  the  suit  of  the 
Attorney  General,  to  come  here  to  restrain 
toy  improper   application    of    the   fund. 
Now,  what  is  the  result  of  the  decision  of 
the  Court  of  Exchequer  Chamber?     It  is 
that  by  no  possibility  can  any  funds  now 
coming  into  the  hands   of  the  treasurer 
from  rates  be  applied  towards  the  payment 
of  debts,  and  that  a  rate  made  for  that 
porpose  is  illegal.     I  presume  that  these 
gentlemen  will  act  legally,  and  that  they 
vill  only  call  for  funds  which  they  can 
legally  receive  for  definite  purposes,  and 
as  they  cannot  call  for  money  for  the  pur- 
pose of  paying  the  defendant,  the  money 
nnnot  be,  when  in  their  hands,  applicable 
fbrthatpurpose,  which  isneither  for  the  relief 
of  the  poor  nor  for  a  contribution  to  the 
common  fund  for  the  purpose  of  paying 
laeh  casual  and  otherexpenses  as  are  charge- 
able by  the  guardians  of  the  parish.    That 
makes  an  end  of  the  case,  for  the  Court  of 
Exchequer  Chamber  says  it  is  not  an  ex- 
pense chargeable  on  the  parish.     It  is  true 
there  are  strange  words  with  reference  to 
^traordinary  expenses  on  which  a  good 
^eal  of  argument  was  founded,  which  pre- 
vailed in  the  Court  of  Queen's  Bench  ; 
^  the  Court  of  Exchequer  Chamber  has 
ivd  that  this  debt  is  not  to  be  paid  out  of 
foy  rate  now  to  be  raised.     The  averment 
|b  the  12th  paragraph  of  the  bill  is,  that 

the  overseers  or  other  proper  authorities 

^f  the  said  several  parishes  comprised  in 

^  laid  union  paid  up  to  the  said  board 

^f  guardians  in  the  course  of  the  aforesaid 

^'tigition,   about  one-half    of    the   seve- 

^  sums  of  money  which,  by  the  said 

^ersof  the  17th  of  February  1857,  they 

^ere  respectively  required  to  pay,  and  by 

^d  out  of  such  monies  the  ordinary  ex- 

l^cnaes  of  the  said  union  had  been  duly 

Paid  and  kept  down,  but  the  said  board  of 

^oardians  had  not  then  in  their  possession 

^power  any  monies  which  could  be  legally 

applied  to  the  payment  of  the  aforesaid 


outstanding  debts  and    liabilities   of  the 
said  union."     And    the    19th   paragraph 
states,  that  "  the  monies  levied  under  the 
authority  of  the  said  board  of  guardians 
from  the  several  parishes  comprised  in  the 
said  union  are  paid  by  the  proper  officers 
of  such  parishes  to  the  treasurer  of  the  said 
union,  in  whose  hands  there  is  frequently  a 
large  sum  of  money  applicable  by  law  to  the 
relief  and  maintenance  of  the  poor  for  the 
time  being  within  the  union,  which  monies 
in  the  hands  of  such  treasurer  are  at  law  the 
property  of  the  board  of  guardians,  and 
the  said  defendant,  J.  Wilkinson,  threatens 
and  intends,  by  attachment  or  otherwise, 
to  seize  and  appropriate  such  monies  in  or 
towards  the  satisfaction  of  his  said  judg- 
ment debt."    That  seems  to  me  to  amount 
to  an  averment  that  out  of  those  monies 
coming  to  their  hands  by  rate  which  cannot 
be  applicable  to  this  particular  debt,  accord- 
ing to  the  decision  of  the  Court  of  common 
law,  the  execution  will  have  the  effect  of 
paying  that  debt  to  which,  according  to 
that  decision,  the  money  is  not  applicable. 
In  other  words,  it  would  be  a  breach  of 
trust.     It  would  be  as  plain  and  explicit 
a  breach  of  trust  to  pay  this  debt  out  of 
monies  which  cannot  be  so  applied,  as  it 
would  be  to  pay  any  other  debt  or  demand 
to  which  the  monies  paid  in  by  the  several 
parishes  are    not  properly  by  law  to  be 
applied.     I  think  it  is  a  very  lamentable 
state  of  things  that  these  creditors  should 
remain  unpaid ;  and  if  the  state  of  the 
law   be   such    that   they   remain  unpaid, 
the  probable  result  will  be  that  no  one 
will   ever    supply    the    union  except  for 
ready    money.      I     am     by    no     means 
certain   that    any  creditor  of  the  exist- 
ing  year  could  not  take  out  execution, 
if  he  were  alert  enough  to  obtain  a  judg- 
ment for  a  debt  of  the  year.     Probably,  if 
ever  it  should  become  necessary  to  de- 
termine  that  question,  it  would  be  held 
that    he   might   take   out    execution    for 
that;    but  it  appears  to  me,  looking  at 
the  existing  state  of  things  and  this  de- 
murrer extending  to  the  whole  bill,  what- 
ever may  be  the  result  if  it  is  further  pro- 
ceeded with,  I   cannot  hold  that  this  is 
property  in    the   hands   of  the  treasurer 
which  can  be  applied  to  the  payment  of 
the  defendant's  debt.  The  demurrer,  there- 
fore, must  be  overruled. 
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March  2. — Upon  motion  made  for  an 
injnnction  according  to  the  prayer  of  the 
hill,  the  following  order  was  made: — "The 
defendant,  J.  Wilkinson,  undertaking  not 
to  issue  an  elegit  without  leave  of  the 
Court,  restrain  him  from  levying  upon  the 
money  in  the  hands  of  the  treasurer  or 
upon  any  goods  purchased  since  the  25th 
of  March  1858,  with  liberty  to  apply  in 
case  the  parties  differ  with  reference  to 
such  last-mentioned  goods. 


[IN  THE  HOUSE  OF  LORDS.] 
1858.  1 

11     /sor^iQi^r     WHICKER  9.  HUMS. 

July6,8,9,  IS,  i6.J 

Will  — Domicil  '^Mortmain  Acl^^ Colo' 
nial  Law, 

G,  was  horn  in  Scotland,  and  went  when 
quite  a  young  man  to  India,  where  he  entered 
into  the  service  of  the  East  India  Company, 
After  being  there  more  than  twenty  years, 
he  returned  to  Scotland,  He  took  a  house 
and  married  in  Edinburgh,  He  afterwards 
became  offended  with  the  people  there,  and 
using  very  strong  expressions  as  to  his  tfi- 
tention  never  to  return  there,  he  came  to 
London,  He  brought  his  books  and  his 
property  to  London,  and  lived  in  London  for 
some  years,  and  engaged  in  various  occupa^ 
tions.  He  then  left  London  and  went  to 
Paris,  but  left  his  books,  some  ornamental 
furniture,  and  other  things  in  London,  telU 
ing  the  persons  with  whom  he  left  them  to 
keep  them  until  his  return.  He  lived  in  Paris 
for  some  years,  made  his  will  there,  made  it 
in  the  English  form,  but  described  himself 
in  it  as  **  of  Edinburgh** ;  and  he  died  in 
Part^:— Held,  that  he  had  lost  his  domicil 
of  origin,  which  was  Scotch,  and  had  aC' 
quired,  and  never  lost,  an  English  domicil. 

In  his  will  he  gave  property  to  trustees, 
to  appropriate  the  same  as  they  in  their 
**uncontrouled  discretion  should  think  proper 
for  the  benefit,  advancement  and  propaga^ 
tion  of  education  and  learning  in  every  part 
of  the  t9or/d ":— Held,  that  the  will  was 
valid,  and  that  there  was  a  valid  bequest 
of  a  charitable  nature  which  was  not  void 
for  uncertainty. 

The  testator  had  lands  in  New  South 
Wales,  which  were  to  form  part  of  the  pro» 
perty  given  to  trustees  for  the  purposes  of 
the  charity  : — Held,  that  these  lands  would 


pass,  and  that  the  Mortmain  Act  was  nai 
applicable  to  New  South  Wales, 

The  questions  in  this  case  arose  upon 
the  will  and  codicil  of  Dr.  John  Borth- 
wick  Gilchrist,  made  at  Paris,  on  the  8th 
of  December  1840,  in  the  English  fonoy 
and  executed  and  attested  to  pass  free* 
hold  estates  in  New  South  Wales,  which 
were  devised  by  the  will,  but  not  so  exe- 
cuted as  to  pass  heritable  property  in  Scot- 
land, which  was  also  included  in  it. 

By  the  will,  the  testator,  after  c^Ting 
his  household  furniture  and  other  things 
to  his  wife,  proceeds :—"  And  as  to  and 
for  and  concerning  my  estate,  commonly 
called  'Gilchrist  Place,'  situate  at  or  near 
Sydney,  in  New  South  YTales,  and  my 
house  or  flat  in  Hunter  Square,  £dhi« 
burgh,  with  their  respective  appurtenances, 
and  also  all  the  rest  and  residue  of  mj 
real  estate  and  hereditaments  whatsoever 
and  wheresoever ;  and  also  as  to  all  the 
rest  and  residue  of  my  personal  estate  and 
effects  of  what  nature  or  kind  soever,  I 
devise  and  bequeath  the  same  unto  and  to 
the  use  of  Joseph  Hume,  of  Bryanstone 
Square,  in  the  county  of  Middlesex,  esq.» 
M.P.,  Charles  Holland,  of  Queen  Street, 
May  Fair,  in  the  same  county,  Esq.,  M.D., 
John  M'Gregor,  Esq.,  one  of  the  Seere- 
taries  of  the  Board  of  Trade,  John  Bow* 
ring,  of  London,  Esq.,  Doctor  of  Law% 
and  Robert  Verity,  of  the  city  of  Paiis» 
Esq.,  M.D.,  Physician  to  the  British  Em* 
bassy,  their  heirs,  executors,  administra* 
tors  and  assigns,  according  to  the  natures 
and  qualities  thereof  respectively,  upon 
trust,"  that  they  should  sell  and  convert 
into  money  all  the  residuary  personal 
estate,  not  being  ready  money,  and  also 
absolutely  sell  and  dispose  of  the  real 
estate  and  hereditaments.  The  will  then 
declared  that  the  trustees  should  stand 
possessed  of  "  the  said  trust  money,  stoeks, 
funds  and  securities,*'  upon  trost,  ont  of 
annual  produce  thereof  to  pay  an  ann 
to  his  wife  and  various  legacies.  And 
then  proceeded,  "  And  as  to  and  for 
concerning  all  the  residue  or  snrplas 
the  said  trust  monies^  stocks,  fvnds 
securities,  1  direct  that  the  trustees  fo 
time  being  of  this  my  will,  do  and  shwEf 
stand  possessed  thereof^  upon  and  for  snei 
trusts,  intents  and  puiposes,  and  witli^ 
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imder  and  subject  to  such  powen,  pro* 
Tiioes  and  declarations  as  I  by  my  codi- 
cil or  codicils  hereto  shall  direct,  limit  or 
appoint," 

Then,  by  a  codicil  which  he  made  on 
the  same  day,  he  directed  and  appointed 
that  the  trustees  or  trustee  for  the  time 
bemg  of  the  said  will,  "  Do  and  shall  stand 
postessed  of  and  interested  in  the  residue 
or  surplus  of  the  trust  monies,  stocks, 
limds  and  securities  thereby  to  them  be- 
queathed in  trust,  upon  trust  to  apply  and 
appropriate  the  same  in  such  manner  as 
they,  my  said  trustees  or  trustee,  shall  in 
thor  absolute  and  uncontrouled  discretion 
think  proper  and  expedient  for  the  benefit 
and  advancement  and  propagation  of  edu- 
cation and  learning  in  every  part  of  the 
world,  as  £ar  as  circumstances  will  permit." 

The  testator  was  bom  in  Scotland,  went 
to  the  East  Indies,  returned  to  London, 
vhere  he  lived  for  some  time,  and  had  all 
his  books  and  furniture ;  then,  leaving  them 
here,  went  to  Paris,  where  he  continued 
for  some  years,  and  made  a  will  in  the 
English  form  (describing  himself,  however, 
as  ••of  Edmburgh"),  and  died  in  Paris. 

The  evidence  as  to  change  of  domicil, 
on  the  question  as  to  what  was  his  domi- 
cil at  the  time  of  his  death,  was  very  volu- 
ninoQs,  and  is  substantially  set  forth  in 
the  report  of  the  case  when  it  was  first 
hotfd  before  the  Master  of  the  Rolls  (I). 
Hit  Honour  decided  that  the  testator's 
^micil  of  origin  in  Scotland  had  been 
iMt,  that  he  had  acquired  an  English  domi- 
ol)  and  had  such  domicil  when  he  executed 
k  will  and  codicil,  and  that  the  will  was 
valid. 

The  case  was  taken,  by  appeal,  before 
^  Lords  Justices  (Lord  Justice  Knight 
Brace  and  Lord  Cranworth),  who  affirmed 
^decision,  and  held  that  the  words  "  edu- 
cation and  learning"  in  the  will  were  to  be 
^^  "education  in  learning,"  and  that 
there  was  a  good  charitable  bequest.  They 
^  held,  that  the  9  Geo.  4.  c.  83,  which 
prides  that  all  laws  and  statutes  of  the 
>|ealm  shall  be  enforced  in  the  administra- 
tion of  justice  in  the  colonies  so  far  as  the 
>aiDe  can  be  applied,  means  "  reasonably 
Vf^ed  "  (2),  and  that  the  sUtute  9  Geo.  2. 

(1)  20  Law  J.  Rep.  (r.s.)  Chanc.  869. 
(3)  See  on  this  subject  Clark's  *  Summtiy  of 
^^olonii]  Law,'  pp.  7|  8, 9  and  notes. 


c.  36.  (the  Mortmain  Act)  is  inapplicable 
to  lands  in  New  South  Wales  (3).  This 
was  an  appeal  against  both  decisions. 

Mr.  Rolt,  Mr,  Greene,  Mr.  W.  Morris 
and  Mr,  Springall  Thomson  appeared  for 
the  appellant. 

Mr,    Roundell  Palmer^   Mr,  Anderson 
and  Mr.  Bagshawe  were  for  the  respondent. 
The  Solicitor  General  and  Mr.  Wiekens 
attended  on  behalf  of  the  Crown. 

The  appellant's  counsel  cited  the  follow- 
ing cases :  first,  on  the  question  of  the 
domicil  of  the  testator  and  the  effect  of  the 
probate. — 

Phillimore  on  Domicil,  100,  140, 144. 
Somerville  v.  Somervillet  5  Ves.  750. 
Munro  v.  Munro,  7  CI.  &  F.  842. 
Dalhousie  v.  MaeDouall,  Ibid.  817. 
Thornton  y.  Curling,  8  Sim.  310. 
The  Attorney  General  v.  Forbes,  2  CI.  & 

F.  48. 
Forbes  v.  Forbes,  Kay,  341 ;  s.  c.  23 

Law  J.  Rep.  (n.s.)  Chanc.  724. 
Bremer  y.  Freeman,  10  Moo.  P.C.C. 

306. 
Allen  V.  M'Pherson,  1  H.L.  Cas.  191. 
The  Carron  Company  v.  Maclaren,  5 
Ibid.  416. 
On  the   question  whether  the  words  in 
the  will  were  sufficient  to  pass  the  lands 
in  New  South  Wales,  there  was  cited — 

Roe  V.  Walker,  3  Bos.  &  P.  375. 
On   the   question  whether  the  Mortmain 
Act,  9  Geo.  2.  c.  36,  applied  to  New  South 
Wales,  there  were  cited— 
9  Geo.  4.  c.  83. 
The  Attorney   General  v.  Stewart,  2 

Mer.  143. 
Campbell  v.  Hall,  20  SUte  Trials,  289 ; 
Cowp.  204. 
On  the  question   whether  the  devise  for 
the  advancement  of  learning  in  every  part 
of  the  world  was  valid  as  a  charity : — 
Williams  v.  Kershaw,  5  CI.  &  F.  111. 
Ellis  V.  Selby,  1  Myl.  &  Cr.  286 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  214. 
Morice  v.  the  Bishop  of  Durham,  9 

Ves.  399 ;  s.  c.  10  Ves.  522. 
Browne  v.  Yeall,  7  Ibid.  50,  n. 
Shelford  on  Mortmain,  63. 
Vezey  y.  Jamson,  1  Sim.  &  S.  69. 
James  v.  Allen,  3  Mer.  17* 
For  the    respondents  these   cases  and 

(3)  21  Law  J.  Bep.  (n.s.)  Chanc.  406» 
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authorities  were  commented  on,  and  the 
following  cited,  in  addition. 
As  to  the  domicil : — 
Stanley  v.  BerneSf  3  Hagg.  373. 
De  Bonneval  v.  De  Bonneval,   1  Curt. 

856. 
As  to  the  will  heing  valid  as  disposing  of 
property  for  a  charitable  purpose : — 
Cooie  on  Mortgages ,  68. 
Ommanney  v.  Butcher ^  Turn.  &  Russ. 

260. 
The  Attorney  General  v.  Stepney ^  10 

Ves.  22. 
The  Attorney   General  v.  the  City  of 

London,  I  Ves.  jun.  243. 
Mitford  V.   Reynolds,    1   Phill.    185  ; 

B.C.  12  Law  J.  Rep.  (N.s.)Chanc.40. 
Townsend  v.  Cams,  3  Hare,  257 ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  169. 
Powerscourt  v.  Powerscourt,  1  Moll.  616. 
Nightingale  v.  Goulburn,  5  Hare,  484; 

8.  c.  17  Law  J.   Rep.  (n.s.)  Chanc. 

296  ;  2  Phill.  594. 
The  President  of  the  United  States  v. 

Drummond,  at  the  Rolls,  May  12, 

1838. 
Ludlow   v.    Stevenson,    before  Wood, 

V.C,  not  reported. 
Moggridge  v.  Thackwell,  7  Ves.  36. 
Horde  v.  the  Earl  of  Suffolk,  2  Myl.  & 

K.  59. 

The  Solicitor  General  was  heard,  on 
behalf  of  the  Crown,  to  maintain  that  the 
testator  lost  his  Scotch,  and  acquired  an 
English  domicil,  which  he  ever  afterwards 
retained,  and  that  the  will  was  valid. 

The  Lord  Chancellor  moved  the 
judgment  of  the  House. — The  will  in 
this  case  was,  though  made  at  Paris, 
executed  in  the  English  form,  so  that 
it  would  pass  real  estate  in  New  South 
Wales,  but  not  heritable  property  in  Scot- 
land, though  some  property  of  that  kind 
was  included  in  it.  The  property  was 
given  to  several  eminent  persons  as  trus* 
tees,  **  upon  trust  to  apply  and  appropriate 
the  same  in  such  manner  as  they  shall  in 
their  absolute  and  uncontrouled  discretion 
think  proper  and  expedient  for  the  benefit 
and  advancement  and  propagation  of  edu- 
cation and  learning  in  every  part  of  the 
world,  as  far  as  circumstances  will  permit." 
Upon  the  argument  at  the  bar  three  main 


questions  were  raised :  first,  what  was  the 
domicil    of  the  testator;  secondly,  whe- 
ther  the   Mortmain   Statute,    9   Geo.  2. 
c.    36,  applied   to   lands  in    New   South 
Wales;  and,  thirdly,  whether  the  devise 
constituted  a  true  charitable  bequest.    The 
first  question  was  disposed  of  by  the  fact, 
that  the  Ecclesiastical  Court  had  granted 
probate  of  the  will  as  that  of  an  English 
will ;  and  against  that  decision  there  had  not 
been  any  appeal— Z)otf^/a5  v.  Cooper  (4). 
But    though    the    will    itself    was    thus 
established,  the  question  of  the  testator's 
domicil  at  the  time  of  his  death  was,  with 
reference  to  other  matters,   still  open  to 
discussion.      By   birth  a  Scotchman,  he 
went  to  India  in  1782  and  remained  until 
1804,  having  there   acquired    what  was 
called    an    Anglo  -  Indian    domicil.       In 
1804   he  returned   to   this   country  and 
went   to    Scotland,  where,    in   1808,  he 
married  ;    he  quitted  Scotland   in   181 7» 
never  permanently  to  return.     At  first  he 
established  himself  in  London,  with  the 
especial  purpose  of  selling   his   Oriental 
works.    As  one  of  the  means  of  doing  this, 
he  obtained  employment  from  the  East 
India  Company  as  a  professor  of  the  Hin- 
dostanee  language.     From  1817  to  1828 
he  resided  in  London,  partly  in  houses 
taken  on  short  leases,  and  partly  as  tenant 
at  will,  making  during  the  time  several 
excursions  to  the  Continent.     In  1828  he 
went  abroad,  and  resided  abroad  until  1831. 
He  returned  to  London  for  a  short  time, 
again  went  abroad,  and  returned  to  London 
in  1833.     In  that  year  he  set  up  a  news- 
paper, which  failed,  and  in  1834  he  went 
abroad,  where  he  lived  to  the  period  of  his 
death,  but  returned  occasionally   to  Lon- 
don, especially  in  the  years  1839  and  1840. 
He  lost  his  Scotch  domicil  or  domieil  of 
origin  in  1817.     Did  he  then  acquire  a 
domicil    in    England?       There    seemed 
little  doubt  that  he  did.     His  books  and 
papers  were  here ;  the  great  object  of  his 
life  was  to  sell  them  and  to  extend  the 
study  of  the  Oriental  languages,  on  which 
they  treated,  and  his  residence  abroad  was 
travelling,  for  his  home  was  here.    He  did 
not   lose  that   domicil,  and  he   did   not 
acquire  another,  for  a  domicil  could  only 
be  acquired  animo  et  facto;  and  there 

(4)  3  My].  &  K.  878. 
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kerd  no  evidence  of  the  oftiniiM  to  change 
tb  English  domidl  for  a  foreign  one. 
He  certainly  took  apartments    in   Paris 
Dpon  a  three,  six  or  nine  years*  lease, 
determinahle  after  the  first  year's  occupa- 
tion on  a  six  months'  notice,  hut  still  he 
did  not  manifest  an  intention  of  abandon- 
ing the  domicil   he  had  acquired   here. 
On  the  contrary,  besides  leaving  his  books 
and  papers  here,  he  left  also  a  handsome 
ornamental  clock  and  some  pictures,  which 
a  friend   was  to  keep   for  him   till   his 
**  return.'*     All  the  evidence  shewed  that 
i&e  did  not  intend  to   acquire  a   French 
domicil.      Now,  he  had  lost  his  Scotch 
mxkd  had  acquired  an  English  domicil.     As 
lae  shewed  no  real  intention  to  acquire  a 
French  one,  he  must  have  retained  that 
'Which  he  had  acquired  here.     Then  came 
^Jie  question  as  to  the  Mortmain   Laws. 
^Iiese  laws  did  not  appear  to  apply  to  colo- 
vi-ies— 7*Ae   Attorney  ^General  v.  Stewart; 
^nd  though  that  case  was  decided   with 
s^cference  to  a  conquered  colony^  and  New 
South  Wales  was  a  planted  colony,  yet  the 
v^easoning  of  Sir  W.  Grant  in  that  case 
appeared  to  apply  equally  to  both  kinds 
of  colonies.     But  even  if  that  were  not  so, 
^md  the  question  should  be  required  to  be 
determined  on  this,  whether  the  Mortmain 
iws  were  by  that  statute  applicable  to  the 
>lony  of  New  South  Wales,  he  was  pre- 
l^ared  to  answer  that  question  in  the  nega- 
tive.   The  9  Geo.  4.  c.  83.  s.  24.  did  not 
get  rid  of  the  difficulty,  for  that  statute 
^d  not  leave  it  doubtful  what  were  the 
C^eral  laws  under  which  the  people  of 
^ew  South  Wales  were  living,  since  so  to 
leave  it  would  have  been  a  great  public 
mischief,   but  applied   only  to   the   laws 
^^^ating  the  administration  of  justice, 
^  to  the  applicability  of  which  the  Courts 
of  tlie  colony  were  to  decide  as  occasion 
Quired.     Then  came  the  last  question, 
"Whether  this  was  a  good  charitable  bequest. 
7he  great  difficulty  in  this  case  arose  from 
tte  introduction  of  the  words  "  and  learn- 
^g '  after  the  word  "  education,"  the  word 
'learning"  being  one  of  very  extensive 
signification,  and  **  learning"  being  capable 
^f  being  benefited  in  various  ways  which 
^OQld  not  be  charitable;  so  that,  if  this 
^Qest  could  be  brought  within  any  such 
^»  it  would  be  invalid.     But  that  argu- 
iDent  was  a  begging  of  the  question,  for  it 


first  assumed  a  meaning  for  a  word  more 
extensive  than  it  was  shewn  generally  to 
bear,  and  then  assumed  a  consequence  as 
the  result  of  the  assumed  meaning.  If 
there  were  two  meanings  capable  of  being 
applied  to  a  word  which  was  used  by  a 
testator,  that  which  would  effectuate,  not 
that  which  would  defeat,  his  evident  in- 
tention was  to  be  preferred.  Here  there 
was  enough  to  say  that  the  word  ''  learn- 
ing "  had  the  meaning  of  imparting  know- 
ledge by  instruction  or  teaching,  and  if 
so,  then  "  learning"  and ''  education"  must 
be  treated  as  mere  repetitions  the  one  of 
the  other.  Then  it  was  objected  that  the 
bequest  was  too  general,  as  it  extended 
over  the  whole  habitable  world,  but  to 
that  objection  the  principle  stated  in  the 
case  of  The  United  States  v.  Drummond 
afforded  an  answer.  There  a  bequest  to 
found  an  **  institution  for  the  increase  of 
knowledge  among  men"  was  held  valid, 
and  that  was  certainly  as  extensive  a 
bequest  as  the  one  contained  in  this  will. 
Upon  the  whole,  therefore,  he  thought 
that  the  decree  ought  to  be  affirmed,  and 
affirmed  with  costs. 

Lord  Cranworth  said,  that  his  noble 
and  learned  friend  had  gone  so  fully  into 
the  case  that  he  should  feel  himself  called 
on  to  make  but  few  observations.  The 
first  question,  namely,  whether  the  grant 
of  probate  was  not  conclusive  evidence  of 
domicil,  was  the  most  important.  In  his 
opinion,  it  proved  no  more  than  that  the 
instrument  was  testamentary  according  to 
the  law  of  the  country  where  the  probate 
was  granted.  To  give  effect  to  the  will 
itself,  it  must  be  known  in  what  country 
the  testator  was  domiciled.  Here  there 
was  nothing  to  lead  to  the  notion  of 
anything  but  an  English  domicil.  As 
to  that  point,  it  seemed  clear  that  in 
1817  the  testator  quitted  Scotland  with 
the  intention  of  quitting  it  for  ever, 
not,  perhaps,  not  to  visit  it  again, 
but  not  to  reside  there. — [His  Lordship 
here  went  through  the  circumstances, 
which  shewed  that  though  the  testator  was 
frequently  in  Paris,  his  home  must  be 
considered  to  have  been  in  London.] — 
These  circumstances  shewed  that  he  must 
he  considered  a  domiciled  Englishman ; 
and  it  ought  to  be  considered  as  a  rule, 
that  the  Courts  would  look  with  suspicion 
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on  any  drenmrtances  addneed  with  a  view 
to  shew  that  a  man  had  volantarily  changed 
his  domicil  from  his  own  to  a  foreign 
country,  had  left  his  own  country  to  reside 
in  one  where  there  must  always  he  diffi- 
culties in  his  own  individual  position  and 
in  the  conflict  of  the  duties  which  he  owed 
to  one  country  and  to  the  other.  The 
citations  from  the  Roman  law  did  little  to 
illustrate  this  suhject.  They  were  instances 
of  an  endeavour  to  explain  something 
hy  something  which  itself  still  more  re- 
quired explanation,  elarum  per  obscurutn, 
"Domicil**  meant  permanent  home,  and  if 
that  was  not  understood  hy  itself,  no  illus- 
tration would  help  to  make  it  intelligihle. 
The  question  of  domicil  had  heen  not  im- 
properly raised  in  this  case,  hut  those  who 
had  raised  it  had  failed  to  shew  a  domicil 
anywhere  out  of  the  country. 

With  respect  to  the  question  as  to  the 
application  of  the  statute  of  Geo.  2.  to  the 
colonies,  he  thought  the  decision  of  Sir  W. 
Grant  on  that  suhject  was  perfectly  con- 
clusive. It  was  often  difficult  to  say  what 
laws  were  adapted  to  a  colony,  hut  it  was 
not  difficult  to  determine  that  matter  with 
regard  to  the  Statute  of  Mortmain.  Some 
of  the  provisions  of  the  statute  could  not 
possibly  be  complied  with  by  residents  in 
the  colony,  nor  was  the  evil  which  this 
statute  was  meant  to  provide  against  one 
which  had  as  yet  afflicted  the  colony.  He 
was  therefore  of  opinion  that  the  statute 
did  not  apply  to  New  South  Wales. 

As  to  the  words  "  education  and  learn- 
ing," he  thought  that  the  one  was  but 
the  correlative  or  repetition  of  the  other. 
*' Learning"  was  here  meant  to  be  educa- 
tion for  the  benefit  of  those  who  were  to 
be  taught,  and  they  were  to  be  taught 
what  commonly  passed  in  the  world  under 
the  name  of  learning.  But  then  this  was 
to  be  extended  all  over  the  world.  That 
was  a  silly  provision,  but  it  did  not  invali- 
date the  will.  The  learning  was  not  to 
be  applied  all  over  the  world,  but  only  so 
far  as  circumstances  would  permit,  and  in 
settling  the  scheme  for  this  charity,  which 
was  a  perfectly  valid  one,  it  would  be  the 
duty  of  the  Court  to  see  that  it  was  as 
extensive  as  the  nature  of  the  income  would 
permit. 

Lord  Wensletdale  entirely  concurred. 
The  question  of  domicil  here  was  one  of 


fact,  and  had  been  rery  properly  decided 
in  the  court  below.  He  agreed  entirely 
with  the  proposition  that  our  Courts  mutt 
look  very  narrowly  into  the  evidence  be* 
fore  they  deprived  an  Englishman  living 
abroad  of  his  English  domicil.  If  the 
question  of  domicil  was,  as  he  thought  it^ 
rightly  decided,  it  was  unnecessary  to  dis- 
cuss the  eflfect  of  the  grant  of  probate  of 
the  will  in  the  Court  of  Canterbury.  Pro- 
bate was  conclusive  evidence  of  the  title 
of  the  executors  to  all  personal  property 
which  the  testator  was  capable  of  disposing 
of,  and  conclusive  evidence  that  it  was  in 
the  proper  form  of  the  place  of  his  domidL 
It  would  be  a  mere  question,  what  wonld 
be  the  effect  of  a  probate  if  the  testator 
died  domiciled  in  a  country  where  there 
was  no  power  to  make  a  will  at  all.  His 
own  impression  was,  that  until  probate 
was  revoked  in  solemn  form,  it  would  still 
pass,  as  far  as  England  was  concerned,  all 
the  property  to  which  the  English  law 
applied,  and  that  the  objection  could  not 
be  set  up  after  the  will  had  passed  the 
Ecclesiastical  Court. 

As  to  the  application  of  the  Mortmain 
Act  to  New  South  Wales,  he  entirely  eon- 
curred  with  the  opinion  of  his  two  noUe 
and  learned  friends.  And  he  also  agreed 
with  them  that  the  testator  did  not  intend 
that  any  part  of  his  property  should  be 
diverted  to  the  purposes  of  learning  nn* 
connected  with  education.  He  therefore 
concurred  with  the  advice  that  had  been 
given,  that  the  decree  of  the  Court  below 
should  be  affirmed. 

Decree  appealed  from  ajfirwud, 
with  costs. 


KiNDERSLEY 

Feb 


JLEY,  V.C.I 
.  16.  / 


HATWARD  9.  LOWHDIS. 


Public  Health  Act,  1848,  and  Local 
Government  Act,  1858— Poiper  to  eontirwei 
Sewers. 

The  powers  of  local  boards^  under  Ike 
Public  HeaUh  Act,\\^\2  Viet.  e.  en.fer 
the  construction  of  sewers,  are  confined  fs 
their  own  district ;  and  the  Local  Goeerm* 
ment  Act,  21  ^22  Vict.  c.  98,  extende  tke 
exercise  of  those  powers  beyond  the  dieinei 
only  where  it  may  benecessaryfor  thcfurpeee 
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•ftmifaU  or  ditiribuiion  of  tewage^  and  not 
fir  the  fwrpooe  of  making  new  sewers. 

The  plaintiffii  were  the  ownen  of  certain 
bnds  in  the  township  of  Burslem  and 
Wool  Stanton,  in  StaJBTordshire,  and  the 
defendants  represented  the  local  board  of 
beslth  of  Tnnstall,  in  the  same  county. 
The  defendant!  had  commenced  the  con- 
itmction  of  a  sewer,  which  was  to  pass 
ottt  of  their  own  district  and  through  the 
Isods  belonging  to  the  plaintiffs.  The 
plsintiffs  alleged  that  the  defendants  had 
nopower  to  go  out  of  their  own  district  for 
Uie  purpose  of  making  a  sewer,  and  filed 
this  bill  for  an  injunction  to  restrain  the 
defendants  from  constructing  any  sewer 
beyond  their  district ;  and  affidarits  were 
filed  by  the  plaintiffs  to  shew  that  consi- 
deisble  injury  would  be  done  to  their  pro- 
perty if  the  intended  sewer  were  constructed 
ieeordmg  to  the  plans  proposed  by  the 
defendants. 

Thoe  were  also  affidavits  on  behalf  of 
(k»  defendants,  alleging  that  it  was  im- 
pnctieaUe  to  construct  the  sewer  in  any 
other  manner  than  that  proposed ;  that  if 
the  sewer  were  confined  to  the  defendants' 
own  district  it  would  be  necessary  to  go 
to  mnch  greater  expense,  and  to  purchase 
A  house ;  that,  consequently,  it  was  neces- 
sny  for  them  to  go  out  of  their  district, 
ttd  they  had  powers  for  this  purpose  given 
them  by  the  Local  Government  Act.  They 
^  tlleged  acquiescence  on  the  part  of 
the  plsintiffs. 

Tlie  question  depended  upon  the  con- 
itniction  of  the  Public  Health  Act,  11  &  12 
Viet  e.  63.  ss.  43,  45,  46,  and  the  Local 
GoTemment  Act,  21  &22  Vict.  c.  98.  s.  30. 
By  the  11  &  12  Vict.  c.  63.  s.  43.  it  is 
^acted,  that  all  sewers,  whether  existing 
^  the  time  when  this  act  is  applied  or 
nisde  at  any  time  thereafter  (except  sewers 
made  by  any  person  or  persons  for  his  or 
tiieir  own  profit,  or  for  the  profit  of  pro- 
piietcMTs  or  shareholders,  and  except  sewers 
made  and  used  for  the  purpose  of  draining, 
preserving  or  improving  land  under  any 
loeal  or  private  act  of  parliament,  or  for 
the  purpose  of  irrigating  land  and  sewers 
under  the  authority  of  any  Commissioners 
of  Sewers  appointed  by  the  Crown),  toge- 
ther with  all  buildings,  works,  materials 
juid    things    belouging    or    appertaining 
Niw  SnoES,  XXVIIL— Cbavo. 


thereto,  shall  vest  in,  belong  to,  and  be 
entirely  under  the  management  and  con« 
troul  of  the  local  board  of  health. 

By  section  45,  it  is  enacted,  that  the  local 
board  of  health  shall  from  time  to  time  re- 
pair the  sewers  vested  in  them  by  this  act, 
and  shall  cause  to  be  made  such  sewers  as 
may  be  necessary  for  effectually  draining 
their  district  for  the  purposes  of  this  act ; 
and  the  said  local  board  may  carry  any  such 
sewers  through,  across  or  under  any  turn- 
pike-road, or  any  street  or  place  laid  out 
as  or  intended  for  a  street,  or  under  any 
cellar  or  vault  which  may  be  under  the 
pavement  or  carriageway  of  any  street,  and 
after  reasonable  notice  in  writing  in  that 
behalf  (if  upon  the  report  of  the  surveyor 
it  should  appear  to  be  necessary),  into, 
through  or  under  any  lands  whatsoever  ; 
and  the  said  local  board  may  from  time  to 
time  enlarge,  lessen,  alter,  arch  over,  or 
otherwise  improve  all  or  any  of  the  sewers 
vested  in  them  by  this  act,  and  discon- 
tinue, close  up  or  destroy  such  of  them  as 
they  may  deem  to  have  become  unneces- 
sary. 

By  section  46,  it  is  enacted,  that  the  local 
board  of  health  shall  cause  the  sewers  vested 
in  them  by  this  act  to  be  constructed, 
covered  and  kept  so  as  not  to  be  a  nuisance 
or  injurious  to  health,  and  to  be  properly 
cleared,  cleansed  and  emptied ;  and  for  the 
purpose  of  clearing,  cleansing  and  empty- 
ing the  same  they  may  construct  and 
place,  either  above  or  under  ground,  such 
reservoirs,  sluices,  engines  and  other  works 
as  may  be  necessary,  and  may  cause  all  or 
any  of  such  sewers  to  communicate  with 
and  be  emptied  into  such  places  as  may  be 
fit  and  necessary,  or  to  cause  the  sewage 
and  refuse  therefrom  to  be  collected  for 
sale  for  any  purpose  whatsoever,  but  so  as 
not  to  create  a  nuisance. 

The  Local  Qovemment  Act,  21  &  22 
Vict.  c.  98.  s.  30,  enacts  that  local  boards 
may  exercise  the  powers  given  by  the 
46th  section  of  the  Public  Health  Act, 
1848,  also  without  their  district,  if  neces- 
sary for  the  purpose  of  outfall  and  distri- 
bution of  sewage,  upon  making  due  com- 
pensation, to  be  settled  in  the  manner 
provided  by  the  144th  section  of  the  Public 
Health  Act,  1848. 

Mr,  Baily  and  Mr.  Jessel  appeared  for 
the  plaintiffs ;  and 
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Mr,  Glasse  and  Mr,  Humphry,  for  the 
defendants. 

KiNDERSLEY,  V.C.— The  question  is, 
"whether  the  plaintiffs  are  entitled  to  an 
injunction  to  restrain  the  local  hoard  of 
Tunstall  from  constructing  a  sewer  for  the 
drainage  of  Tunstall.  With  regard  to  the 
jurisdiction  of  this  Court  over  such  a  ques- 
.tion  generally,  there  can  he  no  douht.  It 
has  been  suggested  that  under  some  of  the 
oJauses  of  one  or  other  of  these  acts,  the 
Court  ought  to  come  to  the  conclusion  that 
in  fact  the  jurisdiction  to  consider  this  mat- 
ter is  vested  in  the  Secretary  of  State,  or 
in  some  other  officer.  It  appears  to  me 
that  the  jurisdiction  of  this  Court,  which 
exists  in  this  class  of  cases,  is  not  in  the 
smallest  degree  interfered  with  by  any  sec- 
tion in  either  of  these  acts  of  parliament. 
That  jurisdiction  is  an  extremely  whole- 
some jurisdiction,  and  is  well  established, 
but  at  the  same  time  a  jurisdiction  which 
ought  not  to  be  exercised,  except  where 
there  is  a  clear  right  in  the  plaintiff  to  call 
for  the  exercise  of  it.  The  question  turns 
entirely  upon  the  construction  to  be  put 
on  the  Public  Health  Act,  1848,  and  the 
Local  Government  Act,  1 858.  Three  ques- 
tions have  been  suggested  :  one  is,  whether 
the  local  board  have  a  right  to  make  a  new 
sewer  out  of  their  own  district,  against  the 
will  of  the  owners  of  the  land  through 
which  they  propose  to  make  the  sewer? 
Another  is,  whether,  if  they  have  such 
a  power,  they  are  exercising  it  in  such  a 
manner  as  to  create  a  nuisance,  in  which 
event  they  ought  to  be  restrained?  And  a 
third  is,  whether  the  plaintiffs  have  not  so 
acted  as  to  shew  an  acquiescence,  and  to  in- 
duce the  Court  not  to  interfere  ?  I  may  dis- 
pose of  this  last  question  at  once,  by  saying 
that  I  think  the  plaintiffs  have  not  so  acted 
as  to  preclude  the  interference  of  this  Court. 

With  regard  to  the  first  question,  what 
appears  to  me  to  be  the  general  intention 
of  the  act  is  this  :  that  unless  there  be  in 
any  clause  a  specific  direction  to  the  con- 
trary, the  power  and  jurisdiction  of  any 
given  local  board  is  to  be  confined  to  their 
own  district;  that  is,  to  the  district  in 
which  that  local  board  is  constituted  for 
the  purpose  of  public  health.  That  appears 
to  me  to  be  the  scope  of  the  act  of  parlia- 
ment.   No  doubt  there  are  words  of  gene- 


ral import,  which,  if  you  are  to  take  them 
merely  by  themselves,  and  without  refer- 
ence to  the  whole  context,  would  lead  you 
to  a  different  conclusion ;  but  if  you  do 
so  take  them,  they  would  go  to  this :  that 
the  jurisdiction  of  every  local  board  of 
health  would  be  co- extensive  with  the 
kingdom.  That  of  course  cannot  be ;  there- 
fore, there  must  be  some  limit,  and  soma 
restriction  intended  to  be  put  on  these 
general  words.  It  appears  to  me,  on  look- 
ing at  the  whole  of  the  acts  of  parliament, 
that  the  intention  is  to  limit  the  local  board 
to  the  district  for  which  that  board  is  con- 
stituted. 

I  will  take  first  of  all  the  4drd  section 
of  the  Public  Health  Act,  the  effect  of 
which  is  to  vest  in  the  local  board  all 
sewers,  whether  existing  at  the  time  the 
act  was  passed  or  made  at  any  time  there- 
after (except  certain  sewers  specifically 
mentioned),  and  all  buildings  and  works 
belonging  to  them.  It  does  not  say  that 
all  sewers  within  the  district  are  vested  in 
the  local  board  of  that  district ;  but  that 
all  sewers  are  vested  in  the  local  board* 
Yet  nobody  will  pretend  to  say  that  the 
act  meant  to  vest  in  such  local  board 
all  the  sewers  in  England : — ^it  is  too 
ridiculous  to  be  suggested;  so  that  we 
have  here  in  the  first  clause  general  lan- 
guage used,  which  it  must  be  admitted 
by  anybody  requires,  not  only  some  re- 
striction, but  that  restriction  which  I 
have  suggested,  namely,  a  restriction 
confining  its  application  to  the  limits  of 
the  district.  Then  we  go  on  to  the  45th 
section  of  the  same  act,  where  it  is  enacted, 
that  the  local  board  of  health  shall  from  time 
to  time  repair  the  sewers  vested  in  them 
by  that  act.  It  appears  to  me  that  accord- 
ing to  the  43rd  section  the  sewers  vested 
in  the  local  board  are  the  sewers  within  ^^ 
the  district  for  which  that  local  board  fi^m 
appointed ;  and  by  this  45th  section  i't^ 
is  enacted,  that  the  local  board  of  heall 
shall  from  time  to  time  repair  the  sew< 
vested  in  them  by  this  act  (that  is, 
sewers  within  their  district) :  ** 
then  made  or  thereafter  to  be  made, 
shall  cause  to  be  made  such  sewers  as 
be  necessary  for  effectually  draining 
district  for  the  purposes  of  that  act."  i 
apprehend  that  that  section  clearly  meafff 
that  those  sewers,  which  they  aie  thw 
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empowered  to  make  as  necessary  for  effec- 
tually draining  their  district  for  the  pur- 
poses of  this  act,  must  be  sewers  within 
the  district.    See  the  absurdity  that  would 
follow  if  this  act  meant  to  authorize  them 
to  make  a  sewer  not   only  co-extensive 
with  Uieir  district,  but  extending  beyond 
their  district,  and  running  into   another 
district;   the  effect  would  be  this:   that 
although  they  made  the  sewer,  this  very 
aet  would  vest  that  sewer,  which  would 
not  be  in  their  district,  but  in  the  neigh- 
bouiog  district,   in   another  body,  who 
might  cut  it  off,  intercept  it,  and  do  just 
what  they  pleased  with  it ;     and   why  ? 
because  they  found  it  vested  in  them  by 
this  act.     Again,  no  sewer  is   vested  in 
the  board  by  this  act  but  the  sewers  within 
their  own  district ;  if,  therefore,  they  had 
the  power,  as  contended  for,  of  making  a 
tewer  out  of  their  own  district,  they  would 
bare  no  power  to  enlarge  or  lessen  it,  to 
liter  or  arch  it  over,  or  improve  in  any 
nuumer  the  sewers  out  of  their  own  district. 
If  thb  contention  is  to  prevail,  you  would 
Ittvethat  species  of  conflict  between  the 
two  districts  which  it  is  impossible  to  sup- 
poie  the  legislature  could  have  intended. 
Therefore,  it  appears  to  me  that,  not  only 
to  make  the  act  reasonable  and  rational, 
^t  to  render  it  quite  consistent  with  itself, 
^e  Court  must  apply  a  similar  restriction 
to  the  effect  or  language  of  this,  as  of  the 
foimer  section ;  and   I   must   hold,   that 
^f  45th  section  speaks  only  of  '*  sewers 
*ithin  their  own   district."     But,    then, 
^er  on  in  the  same  section,  we  find  the 
^rfs  "  into,  through,  or  under  any  lands 
^Utsoever."    It  was  suggested  that  these 
^oids,  taking  them  as  they  stand,  would 
*w»n  lands  ••  anywhere  "  in  the  county  of 
^mwall  or  in  the  county  of  Cumberland 
^thin  or  without  their  own  district ;  but 
^  the  same  section  mean  streets,  place, 
•rflar  or  vault,  &c.  out  of  their  own  dis- 
^?    Does  it  mean  that  the  local  board 
^Tunstall  may  carry  their  sewers  through 
^  under  the  streets  of  any  neighbouring 
*<^  T  It  is  quite  obvious,  when  you  come 
to  look  at  the  whole  scope  of  the  clause, 
^t  it  must  mean  lands   in   their   own 
^Wrict     Then  come  powers  to  alter   or 
^Isrge  sewers,  but  these  powers,  for  like 
'^Bttons,  must  be  confined  to  sewers  within 
^  own   district.     If  not  so  confined, 


they  might  make  them  out  of  their  district, 
but  could  not  alter  or  enlarge  them ;  and 
the  local  board  of  the  next  district  might 
alter  or  cut  them,  or  make  them  pass  as  they 
pleased.    It  appears  clear  to  me,  therefore, 
that  the  45th  section  must  also  receive  the 
same  restriction,  so  as  to  make  the  general 
powers  apply  to  sewers  and  lands  within 
the  district  only.     Then  the  46th  section, 
again,  can  only  apply  to  sewers  in  their 
own   district ;     otherwise,   if  they   make 
sewers  out  of  their  own  district  they  are 
not  required  to  cover  and  keep  them  so 
as  not  to  be  a  nuisance ;  and  though  they 
must  make  sewers  within  their  own  dis- 
trict so  as  not  to  be  a  nuisance,  yet  with- 
out their  own  district  they  may  do  what 
they  please.     The  only  purpose  for  which 
they  may  make  these  works  is  to  cleanse 
sewers  within  their  own  district,  and  they 
have  no  power  to  do  anything  else,  except 
within    their   own   district.     Then  comes 
the  question  whether  the  30th  section  of 
the  Local  Government   Act  in  any  way 
gives  that  power  which,  in  my  opinion,  the 
former  act  does  not  give ;  that  is  to  say, 
to   go  out   of  their  own   district. — [His 
Honour,  having  read  the  30th  section  of 
the  Local  Government  Act,  continued]— 
Now,  it  appears   to  me  that   this  clause 
makes  it  still  more  clear,  or,  I  may  say, 
necessary  to  construe  the  former   act  as 
confining  the  powers  to  the  district,  for  if 
by  the  former  act  there  was  power  to  go  out 
of  their  district,  it  would  be  unnecessary 
that  this  second  act  should  give  them  these 
powers.     I  must  hold,  that  the  legislature 
itself  has  told  me  that  until  this  act  was 
passed  they  had  not  power  to  go  out  of 
their  district.     Now,  this  second  act  only 
gives  them  a  right  to  exercise  the  powers 
of  the  46th  section,  which  are  to  construct 
reservoirs,   &c.,  but  not  to  make  sewers 
under  other  districts.  Why  the  legislature  has 
thought  fit  to  give  them  powers  to  go  out  of 
their  district  for  such  a  purpose,but  not  power 
to  make  sewers  out  of  their  own  district, 
may  admit  of  a  question,  but  it  is  clear 
that  the  46th   section  does  not  give  that 
power,  and  that  is  the  only  section  which 
is  extended.     But  suppose  I  came  to  the 
conclusion  that  the  second  act  did  give 
them  power,  then  I  should  have  to  con- 
sider whether  it  was  necessary  to  go  out 
of  the  district  for  the  purpose  of  outfall  or 
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distribution  of  sewage  (for  ''and'*  must 
liere  be  read  "  or"  ).  When  I  look  at  the 
plan  in  this  case,  it  is  obvious  that  it  is 
not  necessary,  and  that  the  outfall  may 
just  as  well  be  accomplished  by  keeping 
within  as  by  going  out  of  the  district.  But 
it  was  said  that  if  they  made  it  within  the 
district,  they  would  have  to  buy  a  house; 
but  suppose  they  have  to  buy  a  house,  is 
not  that  one  of  the  obligations  imposed 
upon  them  by  the  act?  Is  it  necessary, 
merely  because  they  wish  to  avoid  buying 
a  house  that  they  should  go  out  of  the 
district?  It  may  be  that  if  the  compen- 
sation were  such  an  enormous  sum  as 
that  it  could  not  be  raised  out  of  the 
rates,  then  it  might  be  necessary.  But 
here  the  house  is  a  single  blacksmith's 
shop  or  shed,  and  there  does  not  appear 
to  be  anything  whatever  of  that  necessity 
which  the  act  meant  for  going  out  of  the 
district.  It  appears  to  me  that  there  is 
here  no  right  whatever  to  go  out  of  the 
district ;  because  there  is  no  necessity  for 
it.  I  am,  therefore,  bound  to  say  that  this 
board  are  departing  from  their  powers,  and 
that  I  must  grant  the  injunction. 


K1NDER8LEY 
Jan 


ILEY,  V.C.") 
.  13.  S 


HAMILTON  V.  SMITH. 


Compant/f  Promoters  of —  Partnership 
Liabilities. 

Certain  persons  joined  together  for  the 
purpose  of  forming  a  joint-stock  company, 
and  with  that  view  purchased  property  and 
incurred  debts  and  expenses.  The  project 
became  abortive,  and  upon  a  bill  filed  for  an 
account,  on  the  footing  of  a  partnership,  it 
was  held,  that  this  was  not  a  partnership  ; 
and  the  bill  was  dismissed. 

The  bill  in  this  suit  stated  that  previously 
to  the  month  of  July  1854,  the  defendants 
Frederick  JamesSmithand  Robert  Galloway 
were  proprietors  of  a  patent  for  refining 
sugar,  known  as  "  Dr.  Scoffem's  Patent." 
In  April  1853,  F.  J.  Smith,  together  with 
other  parties,  purchased  for  the  sum  of 
1,500/.  a  lease  of  certain  business  pre- 
mises, situate  at  Pleasant  Row,  White- 
chapel,  for  the  purpose  of  practically 
exhibiting  the  operation  of  the  refining 
process;  and  in  October  1853,  the  lease 


of  these  premises  was  assigned  by  way  of 
mortgage  to  Messrs.  M*Naughten  &  Parry, 
sugar-brokers,  who  were  creditors  of  Smith, 
and  his  coadjutors,  for  the  sum  of  8,800/. 
Messrs.  M'Naughten  &  Parry  having  ap- 
plied for  payment  of  their  debt,  F.  J.  Smith, 
with  the  assistance  of  Henry  Hayward, 
took  measures  for  the  formation  of  a  joint- 
stock  company,  in  order  that  the  premises 
in  Pleasant  Row  might  be  secured,  and 
the  business  of  sugar-refining  carried  on* 
It  was  finally  arranged  that  l,600i.  should 
be  provided  by  F.  J.  SmiUi,  of  which 
250/.  should  be  the  contribution  of  Robert 
Galloway,  and  a  farther  sum  of  500/.  was 
to  be  provided  by  Edward  Jackson,  so  as 
to  make  up  2,000/.,  and  the  premises  were 
then  to  be  purchased  for  the  sum  of  4,000/., 
of  which  amount,  the  above  2,000/.  was  to 
be  paid  at  once,  and  the  remaining  2,000/., 
by  instalments,  within  eighteen  months. 
On  the  27th  of  September  1854,  a  meeting 
of  the  promoters  of  the  eompanj  took 
])lace,  which  was  attended  by  Uie  Messrs. 
F.  J.  Smith,  Barnes,  Hamilton,  Jackson, 
Hayward,  Hoyles  and  Taylor,  and  at  this 
meeting  the  arrangements  for  the  purchase 
of  the  above  premises  and  the  formation  of 
the  company  were  agreed  to,  and  the  pre- 
mises were  accordingly  purchased,  and  the 
deposit  of  2,000/.  was  paid  in  the  manner 
before  mentioned.  Various  snbaequent 
meetings  of  the  promoters  of  the  company 
took  place,  which  were  attended  by  all 
the  plaintiffs,  and  steps  were  taken  for 
the  formation  of  the  company. 

On  the  19th  of  December  1854  the  com- 
pany was  provisionally  registered,  and  the 
following  gentlemen  were  described  as 
promoters : — Messrs.  F.  J.  Smith,  Barnes, 
Hamilton,  Jackson,  Hoyles,  Mnnro,  Hay- 
ward, sen.  and  Hayward,  jun.,  Herbert 
and  Dering. 

The    company  was   never  completely 
registered,  nor  was  the  deed  of  settlement  ^ 
signed.  After  this  the  premises  in  Pleasant^r 
Row  were  further  charged  with  a  sum  oft* 
1,000/. 

On  the  5th  of  November  1855  a  meet 
ing  of  the  promoters  of  the  company 
held,  at  which  it  was  resolved  that 
project  should    be    abandoned    and 
affairs  of  the  company  wound  up  ;  and  =:^9 
pursuance  of  other  resolutions,  the  moi^'tf 
gaged  property  was  sold  by  public  auctic30 
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for  the  turn  of  8,000/.,  which  sum  was 
paid  oTer  to  the  mortgagees.      Consider- 
able expenses  having  been  incurred  about 
the  purchase  and  sale  of  the  premises  and 
amiiected  with  the  formation  of  the  com* 
pany,  the  last-mentioned  sum  of  1,000/. 
was  applied  towards  such  expenses.     On 
Ae  80th  of  June  1857  the  defendant  F. 
J.  Smith  commenced  an  action  against 
Messrs.  Hamilton,  Hoyles,  Munro,  Her- 
berty  Hayward,  sen.  and  Hay  ward,  jun., 
Derhig  and  Barnes,  to  recover  the  sum  of 
l«i50/.»  being  the  amount  contributed  by 
him,  and  the  bill  was  thereupon  filed  for 
an  injunction  to  restrain  the  action,  and  for 
an  account,  and  a  declaration  as  to  which  of 
the  parties  were  liable  to  pay  the  said  sum, 
and  to  what  extent  and  in  what  propor- 
tions; and  if  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  liable  to  reimburse 
Smith,  then  that  the  money  advanced  by 
him  snd  by  Galloway  and  Jackson  might 
be  ucluded  in  the  account,  and  that  both 
theplsintiffs  and  the  defendants  were  liable 
to  contribute. 

The  action  was  stayed  by  arrangement 
between  the  two  parties,  and  the  cause 
oov  eune  on  for  hearing. 

Mr.  Svanston  and  Mr,  Webb  appeared 
for  the  pUintiflb,  and  contended  that  this 
vu  a  case  of  partnership  where  the  parties 
lad  actually  purchased  property  for  the 
pvpose  of  carrying  on  a  business,  and  all 
^  partners  were  therefore  liable  to  con- 
tibnte.  It  was  not  like  the  ordinary  case 
^f  persons  joining  together  to  attempt  to 
bnn  a  company. 

Mr.  Glaue,  Mr.  Dickinson  and  Mr. 
^Ahoiue  appeared  for  the  defendants,  and 
^bmitted  that  a  bill  could  not  be  sustained 

• 

'^  tluscase  on  the  footing  of  a  partnership. 
It  was  the  same  as  any  ordinary  case  of 
P^iions  uniting  together  to  form  a  com- 
ity, and  the  only  remedy  would  be  under 
^^  Winding-up  Acts. 

The  following  authorities  were  cited  :— 

Norris  v.  Cottle,  2  H.L.  Cas.  647. 
Bright  y.  HutUm,  3  Ibid.  341. 

KiNDEBSLST,  V.C. — I  havo  been  much 
^^^I^ed  by  the  extraordinary  nature  of 
^<  case  ;  and  that  perplexity  is  not  en- 
^7  removed.     The  bill  is  filed  upon  the 


footing  that  certain  persons  agreed  to  form, 
and  did  form,  an  actual  partnership  or 
adventure;  that  the  plaintiff's  and  the 
defendants  were  co-partners,  and  that 
some  were  entitled  as  against  the  others  to 
an  account  and  a  winding-up  of  the  con- 
cern. The  bill  prays  an  injunction  to 
restrain  one  or  more  of  such  partners  from 
bringing  an  action  to  recover  specific 
sums,  which  should  form  items  in  the 
general  account.  Unless  it  can  be  proved 
that  this  is  a  partnership,  the  bill  cannot 
prevail.  Now  one  thing  is  clear:  if  half- 
a-dozen  persons  enter  into  a  specific  ad- 
venture for  the  sale  of  tea,  or  silk,  or  a 
share  in  a  ship,  they  are  pro  hdc  vice  part- 
ners ;  and  it  may  be  thought  that  such  a 
rule  would  apply  to  an  undertaking  with 
a  view  to  establish  a  joint-stock  company. 
But  the  law  has  determined  otherwise; 
whether  rightly  or  wrongly  it  is  not  for  me 
to  say.  I  may  say,  however,  that  I  wish 
it  had  been  decided  that  it  would,  and  that 
all  the  parties  to  such  an  undertaking 
were  liable;  but  that  is  a  mere  matter 
of  private  opinion,  and  all  that  I  can  do  is 
to  administer — not  make — the  law.  Well, 
then,  persons  combining  as  promoters  of  a 
joint-stock  company,  either  by  charters, 
under  an  act  of  parliament,  or  taking 
advantage  of  an  existing  statute,  are  not 
partners.  In  a  partnership  all  the  partners 
are  liable  to  the  expenses  of  carrying  on 
the  joint  business  or  object,  although  each 
of  them  may  not  have  personally  concurred 
in  incurring  them;  but  such  is  not  the 
case  with  promoters  of  a  company.  A 
company  cannot  be  said  to  exist,  as  such, 
until  it  is  formed  ;  and  from  that  moment 
a  new  state  of  things  arises.  What,  then, 
is  the  effect  of  such  a  company  not  being 
formed  ?  Why,  that  each  promoter  is 
only  liable  for  that  portion  of  the  expenses 
which  he  himself,  either  actually  or  im- 
pliedly, by  law  may  be  held  to  have  sanc- 
tioned. That  rule  is  acted  on  every  day 
under  orders  to  wind  up  inchoate  asso- 
ciations. The  present  case  presents  an 
instance  of  an  association  very  much  of 
that  character;  and  therefore  the  pro- 
moters are  only  contributories  as  to  those 
expenses  which  they  caused  to  be  incurred. 
The  bill,  however,  proceeds  on  the  footing 
of  a  partnership,  which  is  not  applicable 
to  the  state  of  things  I  have  just  instanced. 
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The  parties  here  were  not,  in  reality,  part- 
ners ;  and  although  the  Join t*S took  Com* 
panies  Winding-up  Acts  have  established 
the  principle  that  you  may  have  a  wind- 
ing-up order  to  embrace  all  persons,  they 
still  are  only  liable  piece-meal,  so  to  say; 
and  each  is  only  liable  for  his  personal 
portion  of  the  expenses.  I  am  happy  to 
say  it  has  never  yet  been  established  that 
you  may  file  a  bill  in  such  a  case,  and  I 
hope  it  never  will  be  so  decided.  There  is 
not  in  such  a  case  any  principle  enabling 
the  Court  to  make  a  decree,  and  administer 
what  might  be  regarded  as  the  equities 
among  the  parties.  Such  a  jurisdiction 
would  introduce  all  those  mischiefs  and 
anomalies  now  confined  to  proceedings 
under  the  Winding-up  Acts.  The  plain- 
tiffs can,  therefore,  have  no  relief  upon  this 
bill.  It  has  been  argued  that,  in  point  of 
fact,  this  is  a  case  of  an  actual  partnership, 
and  not  of  parties  combining  to  promote  a 
joint-stock  company  ;  that  it  is  the  case 
of  parties  who,  having  bought  property  to 
the  amount  of  4,000/.,  had  thereby  done 
that  which  constitutes  a  partnership.  That 
argument  is  ingenious  and  very  striking 
at  first  sight;  but  when  considered,  it  is 
not  tenable.  The  purchase  was  made 
according  to  a  determination  at  a  meeting, 
when  none  of  the  defendants,  except 
Smith,  were  present,  and  for  the  benefit 
of  the  company,  "  if  ever  formed."  The 
project  failed,  and  the  property  remained 
in  the  hands  of  those  parties  to  answer  the 
expenses  incurred  in  endeavouring  to  form 
a  joint-stock  company.  Why  should  those 
expenses  stand  on  a  different  footing  from 
expenses  incurred  to  a  surveyor,  engineer 
or  solicitor,  in  trying  to  form  a  railway? 
It  was,  no  doubt,  right  that  the  property 
should  be  sold  and  the  parties  so  far  re- 
couped; but  how  does  that  make  persons 
who  have  not  incurred  the  expenses  liable 
in  this?  If  Smith  was  liable,  Galloway 
and  Herbert  were  not.  The  property  was 
not  conveyed  to  Smith,  and  supposing 
those  to  whom  it  was  conveyed  were 
trustees  for  him,  how  came  they  to  sell  his 
property?  In  the  correspondence  Smith 
treated  himself  as  a  party  concerned ;  but 
the  plaintiffs  have  treated  him  as  having 
nothing  to  do  with  the  property ;  and  he 
was  never  invited  to  any  of  their  meetings. 
It  is,  therefore,  impossible  to  say  that  they 


regarded  him  as  a  partner.  Expenses 
were  incurred  for  which  those  only  who 
authorized  them  were  liable.  Neither 
Galloway  nor  Smith  could  be  liable,  and 
the  bill  entirely  fails  on  the  general  prin- 
ciple. Smith  and  Herbert,  however,  so 
acted  as  to  give  a  colour  to  the  plaintiffs' 
supposed  right  to  have  an  account;  and, 
moreover,  with  respect  to  the  actions  which 
Smith  brought  and  Galloway  threatened 
to  bring,  they  were  for  specific  sums, 
which  as  to  Smith  he  treated  or  allowed  to 
be  treated  as  an  advance  on  account  of 
shares  to  be  taken  in  the  company.  Upon 
the  whole  case,  and  the  general  principles 
of  this  Court,  the  bill  must  be  dismissed 
with  costs  as  against  Galloway;  but  withr 
out  costs  as  against  Smith  and  Herbert. 


HUMPHREY  V.  OLVSR. 


Lords  Justices.  1 
March  7,  8.    j 

Power  of  Appointment  —  Fraud — Car^ 
rvpt  Bargain  for  Benefit  of  Appointor. 

Where  a  person  having  a  power  ofappoint' 
ment  over  a  fund  in  favour  of  her  children, 
made  an  appointment  under  such  eireum^ 
stances  as  led  the  Court  to  believe  that  the  ap* 
pointer  intended  to  derive  some  benefit  to  her* 
self  but  it  was  not  proved  that  she  actually 
derived  any  benefit^  excepting  that  the  fund 
appointed  was  applied  partly  in  pagmeni 
of  debts  of  the  appointee  for  which  the  ap» 
pointor  was  a  surety,  the  Court  of  Appeal 
(reversing  a  decision  of  the  Master  of  the 
Bolls)  set  aside  the  appointment. 

Where  there  is  proof  that  an  appointor  at 
one  time  intended  a  benefit  to  herself^  the 
onus  of  proof  that  at  the  time  of  the  appoini^ 
ment  she  had  abandoned  that  intention  lies 
upon  those  who  support  the  appoinimentm 

This  was  an  appeal  from  a  decision  oil 
the  Master  of  the  Rolls.     The  very  shor^- 
facts  were  these: — By  indenture  of  settle  ^ 
ment,  dated  the  11th  of  March  1822,  924*" 
consols,  116/.  17*.  lOd.  New  3/.  percent 
and   twenty-three   shares    in    the  Unit 
States  Bank,  were  settled  in  trust  for  Mi 
Webb  for  her  separate  use  for  life, 
after  her  death  for  her  husband  for  li^  -*% 
and  after  the  death  of  the  survivor,  upK^ 
trust  for  the  children  of  Mrs.  Webb,    19 
such  shares  as  she  should  appoint,  and  ia 
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de&ult  of  appointment  for  such  children 
in  eqaal  shares.  There  were  four  children 
of  the  marriage.  The  husband  died  in 
1847.  In  1852,  Sophia,  one  of  the  daugh- 
ters, married  the  defendant,  Olver. 

By  a  deed  of  appointment,  dated  the 
17th  of  August  1853,  Mrs.  Webb  appoint- 
ed 800^.  consols  out  of  the  trust  money, 
mfter  her  decease,  to  her  daughter  Mrs. 
OWer,  for  her  separate  use.     In  May  1854 
lira.    Olver  raised  300/.  by  annuity  se- 
cured upon  her  appointed  share.    She  died 
in  January  1855,  having  by  her  will  ap- 
pointed her  whole  share  to  her  husband. 

Mrs.  Webb  made  a  will  previously  to 
her  daughter's  death,  whereby  she  gave 
the  residue  of  the  trust  fund  to  Mrs. 
Olver,  but  after  her  death  Mrs.  Webb 
executed  another  will  appointing  the  same 
reddue  among  her  three  other  children. 
Mrs.  Webb  died  in  June  1857. 

The  present  suit  was  instituted  by  her 
tor?iving  children,  to  set  aside  the  appoint- 
meot  to  Mrs.  Olver,  on  the  ground  that  it 
was  t  fraud  upon  the  power,  having  been 
made  partly  for  the  benefit  of  Mrs.  Webb, 
the  appointor. 

At  the  hearing  of  the  cause  at  the  Rolls, 
at  Uie  end  of  1858,  the  Master  of  the  Rolls 
decided  in  favour  of  the  appointment,  in- 
corporating in  his  judgment  the  evidence 
on  either  side,  saying  **  The  question  in 
^  case  is,  whether  the  appointment  made 
^y  Mrs.  Webb  is  void,  as  being  made  in 
bod  of  the  power  which  she  professed  to 
exercise.  It  is  contended  that  this  ap- 
pointment was,  in  fact,  made  partly  for  the 
^*nefit  of  Mrs.  W^ebb,  the  appointor,  and 
^t  for  the  sole  benefit  of  her  daughter, 
^«  appointee.  The  evidence  upon  which 
^  plaintifTs  case  is  founded  is,  that  Mrs. 
Olver,  at  the  time  of  her  marriage,  and 
^  the  time  of  the  appointment,  was  in  a 
i^te  of  health  from  which  it  might  be 
*>tiiined  that  she  would  shortly  die,  and 
^ould  therefore  obtain  no  benefit  from  the 
appointment,  and  that,  in  fact,  she  did  die 
of  consumption  in  January  1855,  within  a 
year  and  five  months  after  the  date  of  the 
appointment;  that  previous  to  the  appoint- 
^t  various  ineffectual  attempts  had  been 
^e  by  Mrs.  Webb  and  Mr.  Olver  to  raise 
^oney;  that  this  appointment  was  made 
^  the  purpose  of  enabling  money  to  be 
'Used;  that  300/.  was  raised  by  annuity, 


upon  the  security  of  the  appointment ;  that 
the  money  so  raised  was  intended  to  be 
employed  for   the  joint  benefit  of  Mrs. 
Webb  and  Mrs.  Olver;  and  that  if  it  was 
not  so  employed,  still  that  Mrs.  Webb  ob- 
tained the  benefit  of  the  appointment  to 
this  extent,  that  the  money  so  raised  was 
partly  employed  in  the  payment  of  debts 
of  Mrs.  Olver  for  which  Mrs.  Webb  was 
surety.    Beyond  this,  it  is  contended,  that 
the  evidence   establishes   that   when    the 
appointment  was  made,  it  was  so  made  by 
Mrs.  Webb  in    the  belief  and  under  the 
promise  from  Mrs.  Olver,  that  part  of  the 
money  should  be  applied  for  her  benefit, 
and  that  although  it  was  not  so  applied, 
this  breach  of  the  agreement  entered  into 
by  Mrs.  Olver  could  not  make  good  an 
appointmentwhich was  made forthe purpose 
of  obtaining  a  benefit  of  which  Mrs.  Webb 
was    afterwards    unexpectedly    deprived. 
Now,  certainly,  if  the  evidence  had  esta- 
blished the  fact  that  Mrs.  Webb  executed 
the  appointment  with  the  view  and  for  the 
purpose  of  benefiting  herself,  even  though 
she  failed  in  obtaining  the  advantage  which 
she  had  anticipated,  I  should  be  of  opinion 
that  the  appointment  was  void.     But  the 
evidence  does  not  satisfy  me  that  such  was 
the  case.    The  documentary  evidence  con- 
sists of  testimony  drawn  from  Mrs.  Webb, 
certain  letters  and  a  declaration  signed  by 
her.     Previous  to  the  death  of  her  daugh- 
ter, Mrs.  Webb  had  made  her  will,  leaving 
her  daughter  Mrs.  Olver  the  residue  of  her 
estate,  consisting  of  643/.  consols ;  and  this, 
as  far  as  it  goes,  is  in  favour  of  the  bona  fides 
of  the  appointment.     After  her  daughter's 
death  she  executed  another  will,  by  which 
she  gave  the  643/.  consols  to  her  other 
children.  A  fortnight  before  she  made  this 
second  will,  she  wrote  a  letter  to  her  soli- 
citor, in  which  is  the  following  passage:-* 
'  It  is  true,  1  was  pressed  to  make  the  deed 
of  gift  in  favour  of  my  late  daughter,  which 
I  always  felt  the  greatest  reluctance  in 
doing,  and  which  1  did  consent  to  only 
upon  one  condition,  and  that  which  was 
solemnly  promised,  of  my  having  a  share 
in  the  benefit  to  be  derived  from  it ;  but 
when  I  saw  you  take  200/.  out  of  300/.,  I 
found  I  had  no  chance,  and  was  left  with 
many  others  to  do  as  well  as  we  could; 
the  promise  was  a  mere  bribe  held  out  to 
me.'      This    document  affords   abundant 
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evidence  to  shew  that  Mrs.  Webb  had 
changed  her  mind  respecting  the  appoint- 
ment; but  it  does  not,  in  my  opinion,  shew 
that  the  appointment  itself  is  bad,  because 
it  IS  impossible  that  I  can,  as  against  the 
appointee,  take  the  statement  of  this  lady 
to  be  absolutely  true  as  against  him.     It 
does  shew  this,  that  she  derived  no  benefit, 
or  that  she  considered  that  she  derived  no 
benefit  from  the  appointment;  but  I  do 
not  find   that  she  makes  any  complaint 
prior  to  the  decease  of  her  daughter  Mrs. 
Giver.  This  statement  also  is  contradicted 
by  a  declaration  which  she  made  in  Feb- 
ruary 1854,  which  is  attested  by  two  wit- 
nesses, in  which  she  asserts  the  purity  of 
the   motive  in   making  the  appointment 
The  latter  document  itself  is  undoubtedly 
of  little  value  for  the  purpose  of  confirming 
the  appointment ;  the  only  effect  of  it  is 
to  shew  that  Mrs.  Webb,  or  those  who 
advised  her  at  that  time,  thought  that  a 
question  might  be  raised  as  to  the  validity 
of  the  appointment.  But  it  is  also  of  value 
for  the  purpose  of  shewing  how  little  re- 
liance can  be  placed  upon  the  subsequent 
statement  of  this  lady,  who  had  made  this 
solemn  declaration,  that  she  had  no  cor- 
rupt motive  in  making  the  appointment. 
Whether  any  weight  is  to  be  attributed  to 
the  circumstance  that  one  of  these  docu- 
ments was  made  before  and  the  other  after 
her  daughter's  death,  I  am  unable  to  ascer- 
tain ;  nor  can  I  tell  what  the  motives  were 
which  actuated  her  to  make  these  state- 
ments; but  it  is  obvious  that  I  cannot 
have  recourse  to  either  for  the  purpose  of 
invalidating  or  confirming   the   appoint- 
ment.   That  is  a  question  which  must  rest 
upon  distinct  and  independent  testimony. 
I  pass  over,  as  matters  which  cannot  affect 
my  decision,  all  the  evidence,  of  which  there 
is  a  considerable  amount,  as  to  the  state- 
ments made  by  Mrs.  Webb  to  the  wit- 
nesses subsequently  to  the  appointment. 
Assuming  it  to  be  proved,  and  the  evi- 
dence to  be  admissible,  it  amounts  to  no 
more  than  what  she  wrote  in  the  letter  I 
have  already  alluded  to,  and  to  which,  for 
the  reason  I  have  given,  I  am  of  opinion 
I  cannot  attach  any  weight.    The  vivd  voce 
evidence  respecting  the  health  of  Mrs.  Giver 
establishes  that  she  was  taken  ill  before  her 
marriage;  that  she  was  afflicted  with   a 
pulmonary  complaint,  which  put  an  end  to 


her  existence  three  years  after  marriage. 
But  this  alone  is  not  sufiScient  to  avoid  the 
appointment,  for,  notwithstanding  her  state 
of  health,  Mrs.  Webb  made  Mrs.  Giver  her 
residuary  legatee,  and  the  appointment 
complained  of  preceded  Mrs.  Giver's  de- 
cease by  upwards  of  a  year  and  a  quarter. 
The  evidence  of  the  transaction  being 
clandestine  also  fails.  Notice  was  given  to 
the  trustees  of  the  settlement  very  shortly 
after  the  date  of  the  appointment  by  the 
parties  who  had  advanced  the  money  upon 
it ;  and  this  was  in  substance  all  the  notice 
that  could  be  required  or  could  have  been 
expected.  I  attribute  no  weight  to  the 
fact,  that  the  parties  to  the  appointment  did 
not  mention  it  publicly  in  the  family* 
There  is  evidence  which,  so  far  as  it  goes, 
suf^ports  the  case  of  the  plaintifia,  namely, 
that  Mrs.^Webb  was  greatly  in  debt  at  the 
time  she  made  the  appointment.  This 
undoubtedly  is  evidence  of  the  existence 
of  a  motive  for  fraud  in  the  exercise  of  the 
power ;  but  whether  this  would  be  suffi- 
cient to  invalidate  the  appointment  is  a 
question  which  I  could  not  determine  with- 
out further  evidence.  This  leads  to  the 
consideration  of  the  only  additional  evi- 
dence which  goes  to  the  root  of  the  matter, 
and  which  is  of  considerable  importance. 
It  is  the  evidence  of  Mr.  Huxtable,  the 
medical  gentleman,  who  speaks  to  what 
occurred  prior  to  the  execution  of  the  ap- 
pointment He  says,  '  In  the  early  part 
of  the  year  1853,  I  pressed  Harriet  Webb 
and  Giver  for  the  payment  of  my  account. 
They  both  stated  they  were  unable  to 
pay  the  same ;  but  they  proposed  to  raise 
money  upon  the  marriage  settlement  of 
Harriet  Webb,  and  that  when  they  had 
done  so  I  and  the  other  creditors  should 
be  paid  in  full.  They  informed  me  that 
Harriet  Webb  was  about  to  make  a  will 
and  dispose  of  the  reversionary  interest 
under  her  marriage  settlement  in  favour  of 
Sophia  Giver,  for  the  purpose  of  enabling 
the  defendant  Giver  and  his  wife  to  raise 
money  upon  the  will,  and  that  out  of  such 
money  I  should  be  paid  the  amount  due  to 
me,  and  they  requested  me  to  allow  my 
account  to  run  on  until  they  could  raise  the 
money  in  the  manner  stated.  A  will  was 
afterwards  executed  by  Harriet  Webb  in 
my  presence,  and  at  the  earnest  solicitation 
of  Harriet  Webb  I  subscribed  the  same  as 
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one  of  the  attesting  witnesses.     Soon  after 
tin  execution  of  the  will,  I  inquired  of  Har- 
liet  Wehb  and  Olver   whether   they  had 
saceeeded  in  raising  the  anticipated  sum 
of  money,  but  they  informed  roe  that  they 
eoold  not  obtain  the  money,  and  that  their 
objeet  could   only   be   accomplished   by 
B^ing  a  deed  in  favour  of  Sophia  01  ver,  and 
that  Harriet  Webb  intended  to  make  such 
deed,  and  that  their  solicitor  was  prepar- 
ing such  deed.'*-'  Upon  one  occasion,  in 
1853,'  he  says,  *  I  was  going  to  the  west 
end  of  London,  together  with  Harriet  Webb 
and  Olver,  to  consult  a  physician  upon 
tiie  state  of  health   of  Mrs.  Olver;    we 
called  upon  Mr.  Chidley,  the  solicitor  of 
Harriet  Webb,   at  his    office   (Guildhall 
CSymbers),  and  upon  such  occasion  the 
taVject  of  the  proposed  deed  and  bofrow- 
Bgtbe  money  was  discussed,  and  it  was 
frequently   mentioned  to  me  by  Harriet 
Webb  and  Olver ;  and  Harriet  Webb  in- 
fwmed  me  that  she  was  in  greatly  embar- 
xmed  circumstances,  and  the  defendant 
Olrer  also  informed  me  that  he  was  greatly 
ia  debt  when  he  married,  and  upon  this 
gnmnd,  because  they  were  in  great  want 
nd  unable  to  pay  their  creditors,  I  agreed 
Bot  to  insist  upon  the  payment  of  my  ac- 
cosnt  until  they  received  money.    Harriet 
Webb  and  Olver  always  told  me  the  money 
^tended  to  be  borrowed  was  to  pay  their 
^^,— mine,  among  others,  more  particu- 
larly ;  but  I  have  never  received  any  por- 
^  of  the  money  due  to  me.'     Various 
^^^lervations  occur  upon  this  evidence.   In 
^  first  place,  it  is  stated,  that  the  money 
^  to  have  been  raised  expressly  for  the 
^ttrpose  of  paying  Mr.  Huxtable  among 
^'^er  creditors;  but,  although  the  money 
^  rained,  no  portion  of  it  was  applied  to- 
jJ^Ma  the  payment  of  Mr.  Huxtable's  debt. 
-^e  whole  passage  is  expressly  denied  by 
^  defendant  Olver,  who  swears  that  the 
^pointment  was  the  spontaneous  act  of 
^ra«  Webb,  and  was  not  at  all  the  effect  of 
^y  corrupt  motive  or  agreement  between 
^^  and  Mr.  Olver.     Certainly,  the  money 
^^  not  applied  for  the  benefit  of  Mrs. 
Webb  at  the  time,  as  she  herself  afterwards 
Complained,  but  she  made  no  observations 
^^apecting  it  until  after  the  death  of  her 
daughter.     In  that  state  of  things,  I  think 
^re  is  not  sufficient  to  justify  me  in 
doming  to   the  conclusion  that  the  ap- 
Nsw  Saans,  XXYIIL-^hanc. 


pointroent  was  made  by  Mrs.  Webb  with  a 
view  to  benefit  herself.  The  burden  of 
proof  lies  upon  the  plaintiffs;  and,  although 
I  cannot  say  the  case  is  one  not  involved 
in  a  good  deal  of  suspicion,  I  am  of  opin- 
ion that  the  plaintiffs  have  failed  to  prove 
the  corrupt  agreement ;  I  must,  therefore, 
dismiss  the  bill,  but  without  costs." 

From  this  decision  the  plaintiffs  appeal- 
ed, and  the  Lords  Justices  required  that 
Mr.  Olver  should  submit  himself  for  ex- 
amination, a  course  which  had  not  been 
pursued  in  the  Rolls  Court,  as  the  plaintiffs 
had  filed  a  replication  to  his  answer.  The 
witness  Huxtable  was  not  cross-examined 
for  the  defence,  nor  was  Mr.  Chidley,  who 
prepared  the  deed  of  appointment,  examin- 
ed by  either  side,  either  on  the  original 
hearing  or  on  the  appeal. 

Mr.  Olver  was  cross-examined  at  length 
on  his  answer,  and  in  general  terms  adhered 
to  the  statements  therein  contained. 

Mr.  Shapter  and  Mr,  Dickinson  were  for 
the  appellants. 

Mr.  fVellington  Cooper  (with  Mr.  Routt' 
dell  Palmer),  for  the  defendant  Olver,  and 
for  one  of  the  trustees  of  the  deed  of  ap- 
pointment, supported  the  decision  of  the 
Master  of  the  Rolls. 

Mr.  Souihgaie,  for  the  other  trustee  of 
that  instrument. 

Mr.  C,  M.  Roupellf  for  the  trustees  of 
the  original  settlement. 

Lord  Justice  Knioht  Bruce  said  that 
the  defendants  had  not  cross-examined  Mr. 
Huxtable,  and  that  Mr.  Chidley,  who  pre- 
pared the  deed,  had  not  been  called  as  a  wit- 
ness by  either  side.  It  might  be,  consider- 
ing the  circumstances,  not  unreasonable 
that  those  who  impeached  the  appointment 
should  have  abstained  from  examining  Mr. 
Chidley  ;  but  that  observation  could  by  no 
means  apply  to  the  defendants,  who  sup- 
ported it.  In  his  Lordship's  opinion,  it 
was  clear  that  the  Court  could  not  rely 
upon  the  accuracy  of  the  defendant  Olver's 
memory  as  to  circumstances  of  fact  ; 
on  the  other  hand,  having  regard  to  the 
evidence  of  the  plaintiffs  generally,  and 
particularly  to  the  nature  of  Mr.  Hux- 
table's, his  Lordship  was  satisfied  that  the 
disputed  appointment  had  not  been  deter- 
mined on,  prepared  and  executed  solely 
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with  a  view  to  the  henefit  of  Sophia  Olver 
and  her  hushand,  hut  that  it  was  intended 
— *in  part  at  least — to  he  for  the  henefit  of 
Mrs.  Wehh,  the  appointor ;  and  that  con- 
sideration was,  of  course,  fatal  to  its  va- 
lidity. 

Lord  Justice  Turner  was  also  of  opin- 
ion that  this  appointment  could  not  he 
upheld.  The  defendants  had  contended 
that  there  was  in  the  circumstances  of  this 
case  nothing  heyond  suspicion,  and  that  a 
transaction  of  this  nature  would  not  he 
overthrown  hy  this  Court  merely  upon 
suspicion.  That  was,  no  douht,  true ;  hut 
it  was  different  where  there  was  a  just 
inference  of  a  wrongful  intention  from  the 
facts  estahlished.  The  question  to  he 
considered  was,  whether  Uiere  was  to  he 
drawn  from  the  circumstances  of  this 
case  such  an  inference  that  the  appoint- 
ment was  in  any  manner  intended  for 
the  henefit  of  the  appointor.  It  seemed 
impossihle  to  douht  that,  at  all  events, 
there  had  heen  such  an  intention  in  Mrs. 
Wehb*s  mind ;  hut  it  was  contended,  that 
that  intention  had  heen  ahandoned — and 
of  this  ahandonment  his  Lordship  said  he 
could  find  no  proof.  In  his  opinion,  if 
the  evidence  established  that  such  an  in- 
tention had  ever  heen  entertained,  the 
burden  of  shewing  that  it  was  abandoned 
previously  to  the  execution  of  the  appoint- 
ment lay  upon  those  who  supported  it. 
Here  the  defendants  had  not  thought  pro- 
per to  cross-examine  Mr.  Huxtahle,  or  to 
call  Mr.  Chidley  ;  and  he  (the  Lord  Jus- 
tice) was  not  satisfied  with  the  evidence 
given  by  Mr.  Olver.  His  Lordship  said 
that  everything  that  could  be  urged  in 
support  of  the  appointment  had  been  very 
ably  urged  by  Mr.  Wellington  Cooper ; 
but  his  opinion  was,  notwithstanding,  that 
the  appointment  by  .the  deed  must  be  set 
aside,  and  that  the  fund  must  be  declared 
to  have  been  well  appointed  by  the  will 
amongst  the  other  children  of  Mrs.  Webb. 

Lord  Justice  Knight BRUCEadded,  that 
he  entirely  agreed  that  Mr.  Cooper  had 
said  all  that  could  be  said  in  favour  of  the 
appointment,  and  that  the  parties  had  no 
reason  to  regret  the  absence  of  their  lead- 
ing counsel,  Mr.  Roundcll  Palmer. 


WILSON  O.  F08TBR. 

re  TBB  LAMCAflHIRB 
AND  YORKSHIRB  RAIL- 
WAY COMPANT. 

Company — Reinvestment'^CosiSm 

Upon  a  petition  by  a  tenant  for  life  for 
the  reinvestment  ofpurchoie^moneyfor  landt 
taken  by  a  railway  compaay,— Held,  thai 
the  costs  of  the  appearance  of  the  reversioner 
and  of  the  trustees  of  a  deed  of  separation 
between  the  tenant  for  life  and  her  husband, 
ought  to  be  paid  out  of  the  fund,  and  not 
by  the  railway  company. 

This  suit  was  instituted  to  carry  into 
execution  the  trusts  of  the  will  of  Sir  H. 
Wilson,  deceased ;  by  which  will  various 
real  estates  were  settled  to  the  use  of  the 
defendant  Mary  W.  H.  Wilson  for  life, 
with  remainder  to  the  plaintiff  in  this  suit. 
The  Lancashire  and  Yorkshire  Railway 
Company  took  a  portion  of  these  estates 
for  the  purpose  of  their  undertaking,  and 
the  purchase-money  was  paid  into  court. 

By  this  petition  M.  W.  H.  Wilson  now 
asked  for  a  reinvestment  of  the  purchase- 
money  in  other  lands.  It  was  also  prayed 
that  the  costs  might  be  paid  by  the  com- 
pany. The  plaintiff,  as  reversioner,  and  the 
trustees  of  a  deed  of  separation  between 
the  petitioner  and  her  husband,  consented 
to  the  prayer  of  the  petition. 

Mr.  Barry  appeared  for  the  petitioner. 

Mr.  Rogers^  for  the  plaintiff. 

Mr.  Warren^  for  the  trustees  of  the 
separation  deed. 

Mr.  Humphreys^  for  the  Lancashire  and 
Yorkshire  Railway  Company.-^The  costs 
of  the  reversioner  and  of  the  trustees  ought 
not  to  be  paid  by  the  company.     It  wi 
never  contemplated  that  parties  with 
mote  and  indefinite  interests  would  ap| 
upon  an  application  for  a  reinvestment 
the  purchase-money  of  lands  taken  by 
company;  it  was  certainly  not  within 
Lands  Clauses  Consolidation  Act,  8 
Vict.  c.  18.  s.  88. — In  re  Hore's  Estate  {"^^m). 

Mr.  Rogers  and  Mr.  Warren. — Both  ^ci» 
trustees  and  the  reversioner  were  aerm^^ed 
with  a  copy  of  the  petition  ;  their  cons^ir/ 
was  necessary  in  the  suit,  and  they  coxild 

(1)  5  Rail.  Ca8.S92. 
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not  be  joined  as  petitionera.  Their  solici* 
ton,  also,  without  the  papers  could  not  ad- 
vise them  on  the  proper  course  to  pursue ; 
eren  then  they  had  no  discretion :  they  were 
•erred  and  were  compelled  to  appear,  and 
act  according  to  the  circumstances  hrought 
before  the  Court. 

The  Master  of  the  Rolls. — The  com- 
pany cannot  be  asked  to  pay  the  costs 
either  of  the  trustees  or  the  reversioner. 
Where  petitions  are  presented  asking  for 
tile  reinvestment  of  the  purchase-money  of 
Isads  taken  by  companies,  it  may  happen 
that  parties  who  are  defendants  to  a  suit 
cannot  join  in  the  petition,  but  in  such 
cases  they  ought  neither  to  appear  nor  to 
iBterfere  with  the  petition.     In  this  case, 
hovever,  the  costs  of  serving  the  petition 
vpon    the    trustees   and    the   reversioner 
oiight  to  be  borne  by  the  company,  but 
tin  rest  of  their  costs  must  be  paid  out 
of  the  fund. 


M.R.       1 
fai.28,  81.J 


CARTER  V.  SEBRIGHT. 


Teftant  for  Life — Copyholds — Fines  on 
Aimssion  of  New  Trustees, 

A  copyhold  estate  was  devised  to  trustees 
/wtt  tenant  for  life,  with  gifts  over  to  other 
f^nons  in  remainder.  Upon  the  admission 
tfnew  trustees  to  the  copyhold  estate ^ — 
^tldjthat  the  fines  and  fees  must  be  borne 
h  ^^  tenant  for  life  and  those  in  remainder 
^proportion  to  the  value  of  their  respective 
^esU. 

Richard  Howard,  by  his  will,  dated  the 
l(kh  of  February  1843,  gave  and  devised 
to  James  Walter  Sebright  and  Frederick 
'>Q)es  Hall,  their  heirs  and  assigns,  all 
^freehold  and  copyhold  hereditaments, 
h  tnist  to  receive  the  rents  and  profits 
thereof  and  pay  the  same  unto  his  wife 
(ttow  Mary  Ann  Sebright)  for  life,  and 
^  her  decease  to  pay  such  rents  and 
P^ts  unto  Julia  Elizabeth  (the  wife  of 
AIM  Hall)  for  her  separate  use  for  life, 
*od  after  her  decease  to  all  her  children 
^  remoter  issue  as  she  should  appoint, 
*nd  in  default  of  appointment,  to  all  her 
children  living  at  her  decease. 


The  testator  also  bequeathed  various 
leasehold  premises  to  the  same  trustees, 
upon  trusts  similar  to  those  declared  of 
the  copyhold  estate.  He  also  appointed 
Messrs.  Sebright  and  Hall  executors  of 
his  will,  to  whom  he  subsequently  added 
his  wife.  The  will  also  contained  a  power 
authorizing  the  executors  or  administrators 
of  the  last  surviving  trustee  to  appoint 
new  trustees  in  their  stead  for  the  purpose 
of  fully  executing  the  trusts  in  the  will 
declared. 

The  testator  died  on  the  13th  of  Janu- 
ary 1844,  and  his  trustees  alone  proved 
his  will. 

The  copyhold  premises  were  held  of  the 
manor  of  Kingshold,  in  the  parish  of  Hack- 
ney, in  the  county  of  Middlesex,  and  the 
trustees  were  admitted  to  them  and  their 
heirs,  upon  the  trusts  of  the  will,  accord- 
ing to  the  custom. 

James  Walter  Sebright  survived  his  co- 
trustee, and  on  the  11th  of  May  1848,  he 
intermarried  with  the  testator's  widow. 
On  the  13th  of  October  1851  he  made  his 
will,  giving  the  whole  of  his  property  to 
his  wife,  and  he  appointed  her  his  sole 
executrix. 

On  the  17th  of  March  1857,  J.  W.  Se^ 
bright  died,  leaving  his  wife  surviving, 
and  she  proved  his  will. 

By  an  indenture,  dated  the  29th  of  April 
1858,  Mary  Ann  Sebright,  by  virtue  of 
the  power  in  the  will  of  Richard  Howard, 
appointed  Thomas  Carter  and  Colville 
Hillary  to  be  trustees,  and  by  the  same 
deed  she  assigned  the  leaseholds  to  them, 
and  she  further  covenanted  with  Messrs. 
Carter  and  Hillary  to  be  admitted  to  the 
copyhold  premises,  and  surrender  the  same 
to  them,  upon  the  subsisting  trusts  of  the 
will  of  Richard  Howard. 

Neither  M.  A.  Sebright  nor  the  trustees, 
however,  were  admitted  to  the  copyhold 
estate. 

The  annual  value  of  the  copyholds 
amounted  to  no  more  than  28/.  a  year,  yet 
the  fines  and  fees  demanded  on  the  double 
admission,  the  one  being  merely  for  the 
purpose  of  transmission,  amounted  to  149/. 
2s.  \0d. 

In  February  1854,  Mr.  and  Mrs.  Se- 
bright mortgaged  her  life  interest  in  the 
trust  estate  to  John  Law,  to  secure  the 
repayment  of  300/.  and  interest,  and  on 
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the  26th  of  May  1856  they  again  mort- 
gaged her  life  interest  to  Henry  Strong,  to 
secure  the  repayment  of  250/.  and  interest. 

The  will  of  R,  Howard  made  no  provi- 
sion for  the  payment  of  the  fines  and  fees 
becoming  payable  on  the  admission  of  the 
new  trustees. 

Mrs.  Sebright,  as  tenant  for  life,  denied 
her  liability  to  pay  any  part  of  such  fines 
and  fees. 

Messrs.  Carter  and  Hillary  now  filed  the 
bill  in  this  suit,  praying  that  Mrs.  Se- 
bright should  be  admitted,  and  then  sur- 
render the  copyhold  premises  to  them,  and 
that  the  fines  and  fees  consequent  on 
these  double  admissions  might  be  raised 
by  a  sale  or  mortgage  of  the  copyhold 
estate,  and,  if  necessary,  of  the  leasehold 
estates.  The  bill  also  prayed  for  a  decla- 
ration that  the  interest  of  the  monies  so 
raised  ought  to  be  borne  by  the  tenants 
for  life  for  the  time  being,  and  that  M.  A. 
Sebright,  as  tenant  for  life  of  the  copyhold 
estate,  ought  to  contribute  to  the  fines, 
fees  and  expenses  attending  the  admit- 
tances, and  to  the  costs  of  the  plaintiffs, 
in  proportion  to  the  benefit  she  might 
derive  therefrom,  and  that,  if  necessary, 
inquiries  might  be  directed  as  to  what  she 
ought  to  pay,  and  what  securities  she  ought 
to  give.  It  also  prayed  for  inquiries  whe- 
ther it  would  not  be  beneficial  to  the  par- 
ties to  abandon  the  copyhold  premises. 

Mr,  R.  Palmer  and  Mr,  Piggott,  for 
the  plaintiffs,  referred  to — 

Playicrs  v.  Ahhoti,  2  Myl.  &  K.  97 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  57. 

Mr,  Selwgn,  for  Mary  Ann  Sebright, 
cited — 

Jones  V.  Jones,  5  Hare,  440. 

Bull  V.  Birkbeck,  2  You.  &  C.  C.C. 

447. 
Huddleston  v.  Whelpdale,  9  Hare,  775, 
Greenwood  v.  Evans,  4  Beav.  44. 

Mr,  Lloyd  and  Mr,  C,  Hall,  for  the 
mortgagees. 

Mr.  Follett  and  Mr.  C.  T.  Simpson,  for 
Alfred  Hall  and  others  entitled  in  re- 
mainder, referred  to— 

Lord  Kensington  v.  Mansell,   13  Yes. 

240. 
Lewin  on  Trusts,  207, 344,  393,  402. 


Jan.  31. — The  Master  of  the  Rolls. 
-—The  question  is,  whether  the  fine  that 
must  be  paid  for  the  renewal  of  a  copyhold 
is  to  fall  upon  the  tenant  for  life  and  the 
person  in  remainder,  in  proportion  to  their 
interests  in  the  property.  No  distinction 
ought  to  be  made  between  a  fine  for  the 
renewal  of  a  copyhold  and  a  fine  for  the 
renewal  of  a  lease.  The  authorities  are 
clear  and  decisive  upon  the  subject,  as  far 
as  legal  estates  are  concerned.  If  a  devise 
of  a  copyhold  is  made  to  A.  for  life,  with 
remainder  to  B.  in  fee,  it  is  quite  certain, 
according  to  Lord  Eldon  and  the  subse- 
quent authorities,  that  the  fine  to  be  paid 
for  the  admission  of  the  tenant  for  life,  if 
the  admission  is  to  enure  to  the  benefit 
of  the  remainderman,  is  to  be  paid  in  pro- 
portion to  the  interests  which  they  have  in 
the  estate.  If,  here,  Mrs.  Sebright  were 
admitted  only  for  her  own  life,  then  the 
fine  would  be  proportioned  to  the  value  of 
her  interest.  Where  a  trustee  is  a  peTS<m 
who  is  admitted  for  the  benefit  of  the 
parties  entitled  for  life  and  in  remainder, 
exactly  the  same  rule  and  the  same  prin- 
ciple applies.  In  Scriven  on  Copyholds  it  is 
considered  as  a  question  not  to  be  doubled 
or  disputed,  but  the  case  of  Playters  v. 
Abbott  also  recognizes  that  as  the  principle 
to  be  followed.  I  adopt  the  argument 
that  if  it  be  so  with  respect  to  legal  estates, 
a  fortiori  it  is  so  with  respect  to  equitable 
estates ;  because  there  can  be  no  question 
that  it  is  according  to  the  justice  of  the 
case,  when  an  admission  is  made  for  the 
benefit  of  persons  who  have  various  inter- 
ests in  an  estate,  and  one  admission  enures 
to  the  benefit  of  all,  that  they  ought  to  pay 
the  expenses  of  admission  in  proportion  to 
their  interests.  It  is  the  same  principle  as  ^ 
that  which  applies  to  the  costs  of  the  ap--^ 
pointment  of  trustees,  which  is  very  similur.^  - 
The  expense  is  paid  out  of  the 
generally.  That  diminishes  the 
of  the  tenant  for  life  and  of  the  person 
in  remainder.  I  am  of  opinion,  therefoi 
that  the  fine  must  be  borne  by  the  teni 
for  life  in  proportion  to  her  interest, 
that  she  must  give  security  in  the 
way  for  payment  of  her  share  of  the  fii 
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KINOBFORD   V.    8WIK- 
FORD. 


Injuneiion^^Common  Law  Procedure  Act 
^EfuUable  Plea. 

Upon  hillJUed  to  restrain  an  action  at  law 

for  damages  hy  reason  of  the  non-perform" 

•see  of  a  covenant  in  a  deed  to  pay  premiums 

upon  a  policy^  the  Court  held  that,  under 

the  Cimnmm  Law  Procedure  Act  of  1854, 

U  moM  optional  and  not  compulsory  upon  a 

defendant  ai  law  to  put  in  an  equitable  plea; 

end  thai  if  the  defendant  did  not  choose  to 

ewaU  himself  of  his  right  he  could  not  be 

compelled  to  plead  an  equitable  defence, 

ekhouyh  the  question  might  be  more  proper 

for  the  decision  of  a  Court  of  law,     InjunC" 

Hon  granted  upon  motion  to  restrain  the 

eetUm  until  the  hearing. 

This  was  a  motion  for  an  injunction  to 
leitrain  the  defendant  from  prosecuting  an 
•etion  at  law  under  the  following  circum- 
tUoces:*— 

The  plaintiff  and  James  Swinford  (a  son 
of  the  defendant,  John  Swinford)  had  been 
hi  partnership  together  as  chemical  manu- 
bctarers,  but  dissolved  their  partnership 
in  the  year  1855.  At  that  time  the  part- 
nenhip  was  indebted  to  the  defendant  in 
^lum  of  4,278/.  I7s,  5d,,  the  payment 
of  which  sum  the  plaintiff  took  upon  him- 
>df,  all  the  interest  of  his  partner  in  the 
l^ness  being  transferred  to  the  plaintiff. 
A  deed  was  then  executed,  dated  the  1 9th 
of  KoTember  1855,  by  which  the  plaintiff 
tenanted  to  pay  to  the  defendant  the 
tbove  sum,  and  he  gave  to  the  defendant 
^t  promissory  notes  for  the  amount. 
An  agreement  in  writing  was  afterwards 
^tered  into  between  the  plaintiff  and  the 
defendant,  dated  the  5th  of  January  1856, 
^  which  the  plaintiff  agreed  to  deposit 
<^ertain  policies  of  assurance  on  his  own 
^to  the  amount  of  2,000/.,  as  a  security 
for  the  payment  of  the  promissory  notes, 
*nd  covenanted  to  pay  the  premiums  and 
^  execute  a  mortgage  of  the  policies,  with 
*  power  of  sale.  The  defendant  also  agreed 
not  to  give  notice  to  the  insurance  ofRce 
of  the  deposit  of  the  policies  until  default 
should  be  made  in  payment  of  the  pre- 
^iumi.  The  plaintiff  paid  several  of  the 
pfomiisory  notes,  amounting  in  all  to  the 
^m  of  IfOSIk  lis.  Id.,  but  suspended 


payment  on  the    18th   of  August   1856, 
at  which   time   a    deed   of  inspectorship 
was  signed  by  him  and  his  creditors,  the 
defendant  being  one  of  the  creditors  who 
signed  the  deed  ;  and  by  this  deed  it  was 
provided,    that  the  plaintiff  should    still 
continue  to  carry  on  the  business ;  that  the 
money  and  assets  to  be  realized  by  him 
should  be  distributed  in  the  same  manner, 
and  that  the  same  rights  and  equities  should 
prevail  as  if  an  adjudication  in  bankruptcy 
had  been  made  at  the  date  of  the  deed ; 
that  any  application  of  such  monies   or 
assets    not    strictly    in    accordance   with 
the  rules  in  bankruptcy  should  be  qualified 
and  controuled  by  the  stipulations  of  that 
deed ;   and  it  was  further   provided   that 
nothing  therein  contained  should  extend 
to  prevent  the  creditors,  parties  thereto, 
their  heirs,  executors,   administrators   or 
assigns,     from    enforcing  any   mortgage, 
claim,  charge  or  lien   on  the  estate,    or 
from  proceeding  against  any  person  as  well 
as  the  plaintiff,  liable  to  the  creditors,  either 
as  indorsees,  drawers  or  acceptors  of  pro- 
missory notes  or  otherwise.      The   deed 
contained   a   statement    that  no   creditor 
signing  or  assenting  to  the  resolutions  in 
the  deed  should  be  in  any  way  prejudiced 
with  respect  to   his  rights   and  remedies 
against  third  persons,  or  with  respect  to  any 
security  or  lien  he  might  have  for  his  par- 
ticular debt ;  and  a  proviso  that  the  deed 
might  be  pleaded  as  arelease  by  the  plaintiff. 
The  plaintiff,  on  his  part,  complied  with 
all  the  requisitions  of  the  last-mentioned 
deed,  and  duly  proceeded  to  wind  up  his 
affairs   under  it.     On   the   31st   of  De- 
cember 1856  the   inspectors  indorsed  on 
the   back   of  the  deed  a  certificate   that 
a  proviso  for  making  void  the  said  deed 
therein  contained  had  become  incapable 
of  taking  effect,    and    that,   in    accord- 
ance  with    the   stipulation   in   the  deed, 
it    operated   as  a  release   to   the    plain- 
tiff.    Three  dividends  were  declared  under 
the  agreement ;  the  defendant  participated 
in  them,  and  proved  for  his  whole  debt. 
In  1856  the  plaintiff,  considering  his  debt 
to  the  defendant  as  cancelled  by  the  effect 
of  the  deed  of  inspectorship,  discontinued 
the  payment  of  the  premiums  on  the  poli- 
cies, and  ultimately  surrendered  them  to 
the  office,  taking  a  new   policy   for  the 
benefit  of  his  family.      The  defendanti 
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however,  treated  the  plaintiff  as  still  liahle 
under  the  agreement  to  pay  the  premiums, 
and  after  some  correspondence  an  action 
was,  on  the  7th  of  January  1859,  brought 
in  the  Court  of  Queen's  Bench  for  breach 
of  the  agreement  to  pay  the  premiums; 
and  for  damages,  laid  at  2,000/. 

The  plaintiff  in  equity,  being  advised  that 
he  had  no  legal  defence,  filed  the  present 
bill  to  restrain  the  action,  and  now  moved 
for  an  injunction  to  restrain  the  defendant 
until  the  hearing  of  the  cause  from  further 
prosecuting  the  action,  and  from  com- 
mencing or  prosecuting  any  action  at  law 
against  the  plaintiff,  for  the  same  or  any 
similar  purpose,  or  any  other  action  for 
the  recovery  of  damages  in  respect  of  any 
alleged  breach  of  the  agreement  of  the  5th 
of  January  1856,  or  in  respect  of  the  sur- 
render of  the  policies. 

Mr.  Baily  and  Mr,  Wiekens  appeared 
in  support  of  the  motion,  and  contended 
that  a  defendant  at  law  was  not  bound, 
under  the  Common  Law  Procedure  Act, 
to  put  in  an  equitable  plea.  It  was  op- 
tional with  him  to  do  so  or  not.  In 
this  case  the  question  depended  upon  the 
construction  of  a  deed ;  and  this  could 
not  be  made  the  subject  of  a  legal  de- 
fence unless  it  was  pleaded  as  an  equi- 
table plea.  Such  a  case  was  more  fit  for 
the  decision  of  a  Court  of  equity ;  and  it 
appeared  very  doubtful  even  whether  it  was 
such  a  plea  as  might  be  pleaded  at  law. 
They  cited  Elder  v.  Beaumont  (1). 

Mr.  Glasse  and  Mr,  H,  Stevens,  contr^, 
submitted  that  the  defence  set  up  by  the 
plaintiff  in  equity  was  just  such  a  ques- 
tion as  could  best  be  decided  by  a  Court 
of  law,  particularly  as  the  action  was  for 
damages,  and  not  for  a  particular  sum. 
The  Common  Law  Procedure  Act  gave 
the  defendant  at  law  the  right  to  plead  an 
equitable  plea  to  an  action,  and  it  was  for 
the  Court  to  say  whether  he  was  not  bound 
to  do  so  in  this  case— fFt7(i  v.  Hillas  (2). 

KiNDEBSLEY,  V.C. — I  confess  I  have 
felt  considerable  hesitation  during  the 
argument  as  to  the  course  which  ought  to 
be  pursued  in  this  case— -more  hesitation 

(1)  8  £.  &  B.  353;  8.c.  27  Law  J.  Rep.  (h.s.) 
aB.  25. 

(2)  28  Law  J.  Rep.  (n.9.)  Chanc.  170. 


about  that  point  than  upon  the  question 
of  the  construction  of  the  instrument, 
although  that  question  is  also  one  of  some 
nicety.  In  the  view  which  I  take  of  the 
case,  the  matter  presents  these  questions  : 
—Supposing  that  there  were  no  act  of 
parliament  giving  to  the  defendant  at  law 
a  right  to  plead  an  equitable  defence, 
supposing  no  such  act  had  ever  passed, 
then  the  matter  would  stand  simply  thus  ; 
—here  would  be  a  case  where  an  action 
at  law  is  brought,  in  which  the  defendant 
at  law  comes  into  this  court  and  says,— 
I  have  got  a  certain  equitable  defence, 
which  depends  upon  what  will  have  to  be 
decided  at  the  hearing  of  the  cause  in 
equity.  In  such  a  case,  unless  it  were 
clear  that  there  was  no  equity  at  all — ^no 
substantial  point  to  be  decided  at  the 
hearing  of  the  cause»-I  should  be  of  opin- 
ion that  I  ought,  upon  proper  terms  for 
the  protection  of  the  plaintiff  at  law,  to 
grant  the  injunction.  That  would  be  the 
ordinary  course.  Now,  here,  putting  aside, 
as  I  am  doing  for  a  moment,  what  is  the 
effect  of  the  act  of  parliament,  which  en- 
ables the  defendant  at  law  to  make  an 
equitable  defence  by  plea— what  case  have 
I  here  ?  I  have  an  instrument  of  a  very 
peculiar  character,  an  instrument,  upon 
the  construction  of  which  will  depend  the 
question  whether,  under  the  circumstances 
that  exist,  the  plaintiff  at  law  ought  or 
ought  not  to  have  the  right  of  recover- 
ing damages  from  the  defendant,  by  reason 
of  the  non-performance  of  the  covenant 
to  pay  the  premiums  on  the  policy.  In 
such  a  case  as  that  I  do  not  hesitate  to 
say,  that  even  although  I  might  be  in  m 
condition  to  form  some  judgment  upon  it 
at  the  hearing  of  the  motion,  still,  as  the 
whole  case  really  depends  upon  that  ques- 
tion, I  ought  not  to  decide  it  upon  motion, 
but  ought  to  reserve  the  decision  of  the 
question  until  the  hearing  of  the  cause. 
That  would  be  the  state  of  the  case  sup- 
posing there  had  been  no  such  act  of  par- 
liament. Now  comes  the  question,  what 
is  the  effect  of  that  act  of  parliament? 
And  I  confess,  in  the  course  of  the  argu- 
ment I  felt  a  strong  disposition  to  take  this 
view  of  it-*-that  inasmuch  as  that  act  of 
parliament  enables  the  pleading  of  an 
equitable  plea,  that  is,  making  an  equitable 
defence  by  way  of  plea  at  law,  that  the 
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of  the  act  of  parliament  being  to 
pvevent  the  necessity  of  parties  coming 
into  two  different  courts  of  judicature,  to 
Imtc  their  rights  decided  in  one  and  the 
same  way,  and  inasmuch  as,  more  espe- 
cially, this  is   a  matter  depending  upon 
die  legal  construction  of  an  instrument, 
and  a  matter  in  which  the  result  of  the 
action,  if  it  succeeded,  must  be,  not  the 
I^Tiog  of  a  fixed  sum  in  the  shape  of  a 
debt,  but  damages,  and   therefore  more 
propeily  for  a  Court  of  law,— I  confess, 
that  I  felt  a  very  strong  disposition  to  take 
this  conne— -to  say  that,  as  you  can  plead 
so  equitable  plea,  you  ought  to  plead  it. 
Bat  I  should   have  had   to  ask   myself 
this  question :  *-  If  an  equitable  plea  be 
pksded,  is  it  such  an  equitable  plea  as 
a  Court  of  law  would  entertain  and  deal 
with  finally  ?    In  other  words,  is  it  such  an 
equitable  defc;^ce  as  can  be  properly  and 
eooreniently  pleaded  by  way  of  plea  in  an 
ictionat  law?  Now,  in  the  case  which  has 
Wta  referred  to  of  Elder  t.  Beaumont,  it 
ippcars  to  me  that  the  opinion   of  the 
lodges  of  the  Court  of  Queen's  Bench, 
ill  ^t  if  this  had  been  a  case  of  actual 
hnkruptcy.    such    a   defence    might   be 
Bade  by  m  plea;   that  is,   although   an 
equitable  defence,  it  might  be  made  by 
plei.    I  think  Lord  Campbell  enunciated 
te  proposition,  not  only  in  the  inter- 
locutory   observations    which    fell    from 
Un  during  the  argument,  but  also  when 
k  was  solemnly  and  deliberately  enun- 
Qiting  the  opinion  of  the  whole  Court. 
I  tiunk  that  is  the  effect  of  it ;  and  I  do 
Bot  see  why,  although  in  this  case  there 
^  been   no   actual  bankruptcy, — if,  as 
^  plaintiff  in  equity  contends,  it  is  to 
k  treated  under  the  terms  of  the  deed, 
Fieeisely  in  the  same  manner  as  if  there  had 
Wn  an  actual  bankruptcy, — such  a  plea 
B^ht  not  be  well  pleaded ;    or   why,  if 
Pwed,  it  would  not  be  duly  considered 
h  the  Court  of  law  by  virtue  of  that  act 
^IMirliament. 

Then  I  come  to  this  question : — when  I 
^^k  St  the  act  of  parliament,  the  act,  as 
^  tmderstand,  merely  gives  an  option  to 
^  defendant  at  law  to  plead  such  a  plea. 
7  does  not  impose  upon  him  the  obliga- 
^  to  plead  it.  As  has  been  justly  said, 
^ittil  that  act  of  parliament  passed,  it  was 
^  matter  of  right  to  come  into  this  court 


and  ask  upon  equitable  gprounds  to  stay 
the  action  at  law,  alleging  there  was  no 
legal  defence  ;  and  that  act  of  parliament 
says,  instead  of  doing  so,  the  defendant 
at  law  may,  at  his  option,  but  not  as  a 
matter  of  compulsion  upon  him,  instead  of 
coming  into  a  court  of  equity,  plead  his 
equitable  defence  at  once  in  a  Court  of  law, 
and  the  Court  of  law  will  take  notice  of 
it.  That  seems  to  me  to  be  the  effect  of 
the  act  of  parliament. 

Then  comes  this  question :— can  I  say, 
because  I  think  you  can  plead  such  a  plea, 
I  will  determine  that,  under  the  act  of 
parliament,  which  makes  it  entirely  op- 
tional and  not  compulsory,  I  will  compel 
you  to  plead  it?  Supposing  I  were  to 
adopt  that  view,  which  I  am  free  to  confess 
was  the  view  I  was  very  much  disposed  in 
the  course  of  the  argument  to  adopt,  the 
effect  might  be  this  :  I  decline  to  give  you 
the  injunction  in  equity,  because  I  think 
you  ought  to  go  and  plead  that  plea  at  law. 
Therefore,  the  result  of  that  would  be 
that  I  should  say, — Let  this  motion  stand 
over  until  I  see  what  the  effect  of  that 
pleading  at  law  is,  and  then  I  will  deal 
with  it  according  to  the  justice  of  the  case. 
Supposing  I  took  that  course,  and  the 
defendant  at  law  said,— I  shall  not  plead 
that  plea ;  I  will  plead  a  legal  defence,  if  I 
have  any,  or  will  plead  the  general  issue, 
and  I  will  take  my  chance  of  what  will  turn 
up ;  I  will  not  plead  an  equitable  defence; 
I  am  advised  by  my  common  law  counsel, 
that  it  is,  at  all  events,  doubtful  whether 
the  plea  will  lie;  but  even  if  the  plea 
will  lie,  my  counsel  tells  me  that  it  is  very 
questionable  whether  I  shall  have  it  con- 
sidered in  the  same  way  by  the  Court  of 
law  as  by  the  Court  of  equity.  Then,  sup- 
posing he  should  refuse  to  plead  that  plea, 
and  1  find  the  result  of  the  case  is  a  judg- 
ment against  him, — what  am  I  to  do  when 
the  motion  comes  on  ?  Am  I  to  say,  that 
because  you  did  not  choose  to  plead  the 
equitable  plea,  I  will  refuse  you  equitable 
relief.  Is  not  that,  in  other  words,  saying 
that  that  which  the  act  of  parliament  makes 
entirely  optional  shall,  by  this  Court,  be 
determined  in  the  particular  case  as  com- 
pulsory upon  the  defendant,  and  he  shall 
not  be  entitled  to  that  relief  which,  inde- 
pendently of  the  act  of  parliament,  he 
would  otherwise    have    had,   because   he 
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does  not  choose  to  avail  himself  of  the 
option  which  the  act  of  parliament  gives 
him.  After  some  hesitation  in  the  course 
of  the  argument,  I  arrive  at  this  result, 
that  I  have  no  right  to  compel  him  to 
plead  that  plea.  The  case  that  has  been 
cited  of  Wild  v.  Hillas  stood  on  differ- 
ent ground.  There  I  had  a  case  of  an 
action  pending,  in  which  there  had  been 
the  very  identical  plea  pleaded.  The 
equitable  plea  was  there  pleaded,  and  the 
parties  were  at  issue  on  that  plea,  and 
in  such  state  of  things  the  party  who 
had  exercised  the  option  of  pleading  that 
plea,  making  his  defence  at  law  upon 
the  equitable  ground,  thought  fit  then  to 
come  into  a  court  of  equity  and  say, 
''Although  I  have  exercised  the  option 
you  gave  me,  yet  I  will  now  change  my 
mind  and  ask  for  equitable  relief  in  equity.*' 
I  was  of  opinion,  that  being  the  state  of 
the  case,  that  I  could  not  give  him  equit- 
able relief  where  be  had  already  exercised 
his  option.  That  was  the  ground  that  I 
took  there,  but  it  does  not  exist  here. 
It  really  appears  to  me  to  come  to  this 
question,  whether  I  have  a  right  to  compel 
him  to  exercise  that  option  which  the  legis- 
lature has  given  him  to  make  his  defence  at 
law.  If  I  thought  I  had  a  right  to  do  it,  I 
confess  that  this  is  a  case  in  which  I  should 
be  very  glad  to  exercise  the  right,  because^ 
on  all  grounds,  I  think  that  it  would  be  best 
and  most  convenient  that  the  matter  should 
be  tried  by  a  Court  of  law:  first,  because  it 
is  clear  that  the  equitable  defence  may  be 
very  well  set  up  by  the  deed  there ;  and, 
secondly,  because  the  result  of  the  action 
would  be  to  obtain  damages  and  not  a 
given  sum ;  but  still,  feeling  upon  the 
whole  that  the  result  which  I  have  arrived 
at  is  correct,  that  I  have  no  right  to  alter 
the  effect  of  that  act  of  parliament,  and 
make  compulsory  what  the  act  says  is  only 
optional,  I  am  bound  to  treat  the  case  as  if 
that  act  did  not  exist,  that  is,  as  if  the  party 
has  a  right  to  come  into  this  court* for 
equitable  relief.  Then,  ought  he  to  have  it? 
It  appears  to  me  that  there  is  a  very  fair 
question.  I  abstain  from  going  into  the 
clauses  of  the  deed  for  the  purpose  of  ex- 
pressing my  opinion  upon  them,  because 
they  will  have  to  be  determined  at  the 
hearing ;  indeed,  if  I  come  to  the  conclu- 
sion that  I  ought  to  let  him  go  on  at  law« 


I  ought  not  to  express  any  opinion  upon 
the  present  application  which  could  affect 
the  question,  or  be  supposed  to  affect  the 
question  that  will  have  to  be  decided 
either  at  the  hearing  before  me  or  at  the 
trial  at  law.  It  appears  to  me,  without 
expressing  any  opinion  as  to  the  merits 
of  the  case  upon  the  construction  of  the 
deed,  that  there  is  a  fisir  question  to  be 
tried  at  the  hearing  of  the  cause,  and,  ss 
under  ordinary  circumstances  in  a  case 
for  equitable  relief  I  shall  grant  the  in- 
junction, but  upon  terms  so  as  not  to  make 
the  granting  of  it  more  prejudicial  to  the 
rights  of  the  plaintiff  than  the  justice  of 
the  case  requires. 

Now  it  is  not  a  case  in  which,  from 
the  very  nature  of  it,  I  ought  to  say 
you  must  pay  into  court  a  given  sum 
of  money:  for  example,  I  never  could 
say,  your  action  being  brought  for  2,000/., 
you  shall  pay  in  2,000/.,  because  1  have  no 
ground  for  saying  that  the  result  of  the 
action  would  be  to  recover  2»000/.  ss  a 
given  sum,  or  anything  like  that,  whaterer 
the  success  of  the  case  might  be.  It  appears 
to  me  that  it  is  a  case  in  which,  to  do 
justice  to  the  plaintiff,  I  ought  to  require 
judgment  to  be  given,  and  if  it  were  an 
action  for  a  given  sum  I  might  require 
judgment  to  be  given  for  that  sum,  but  it  is 
an  action  to  recover  damages,  the  damages 
being  laid  at  2,000/.  It  is  an  action 
for  damages  for  breach  of  covenant  for 
non-payment  of  premiums  on  a  policy. 
There  is  a  special  judgment  which  is  ob- 
tained, in  some  particular  manner,  by  the 
plaintiff  in  a  case  of  de&ult  by  the  defen- 
dant, which  is  a  judgment  not  for  a  given 
sum,  or,  at  all  events,  not  for  a  nominal 
sum,  but  only  for  the  amount  of  the'  actual 
damagea  to  be  recovered,  to  be  ascertained 
by  subsequent  proceedings,  usually  I  be- 
lieve, in  the  Sheriffs*  Court.  It  appears 
to  me  that  that  is  the  sort  of  judgment  that 
I  ought  to  require  the  defendant  to  give. 
The  mode  of  working  it  out  in  the  order 
must  depend  upon  more  accurate  and  defi- 
nite knowledge  of  the  technicalities  and 
proceedings  at  law  than  I  can  venture  to 
assume  to  myself  at  this  moment ;  but  that 
appears  to  me  to  meet  the  jua^ce  of  the 
case,  and  upon  such  terms  the  injunction 
will  be  granted. 


TouXXYIIL]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


417 


LouM  JvsncBs. 
Jan.  31. 


{ 


THORKDIKE  V,  HUNT. 
BROWNE  V.  BUTTER. 


TrutUe  and  Cestui  que  Trust — Trustee 
eftmo  Funds — Breaches  of  Trust — Sale  of 
9ne  Fund  to  replace  the  other — Right  to 
fiOow  Fund  though  paid  into  Court — Bond 
fide  Purchaser  —  Accountant  General  a 
Trustee  of  Funds  paid  into  Court, 

Mrs.  E,  Linzee^  by  her  will,  gave  stock 

to  her  three  daughters  for  life,  with  remain^ 

in  t9  their  children  respectively.      W.  A. 

H,  was  one  of  the  trustees.     He  ultimatelg 

hseaww  possessed  of  the  whole  fund,  and  sold 

est  part  and  applied  the  same  to  his  own 

fvffoses.      0,   E,   V,  by   his  will,   gave 

%,(iM.  consols  to  Mrs.  Thomdike  for  her 

Ufe,  with  remainder  to  her  children.     W. 

A.  H.  was  one  of  the  trustees.     He  ulti- 

ueiely  became  possessed  of  this  fund,  and 

sdiit  out  and  applied  the  proceeds  to  his 

son  use*      Mrs.   Thomdike  filed  a    bill 

i§sinst  him  (Thomdike  v.  Hunt)  and  an 

wier  was  made  that  he  should  transfer  into 

tsert  the  amount  sold  out^  and  he  accordingly 

trsMsferred  into  court  3,253/.  consols  (which 

m  feet  was  part  of  the  trust  estate  of  Mrs, 

Lksee),   The  dividends  were  paid  for  many 

jfctn  to  Mrs.  Thomdike.   W.  A.  H.  became 

iatUvenif  and  the  parties  beneficially  inter- 

uted  under  the  will  qf  Mrs.  Linzee  filed 

s  UU  (Browne  o.  Butter),  and  soon  after- 

osfis  presented  a   petition  in  both  suits, 

ffsging  that  the  8,253/.  which  originally 

yisged  to  the  trust  estate  of  Mrs.  Linzee, 

te  which  had  been  transferred  to  the  name 

^  the  Accountant  General  in  the  suit  of 

Aomdike  v.  Hunt,  might  be  transferred  to 

fcjKtl  of  Browne  v.  Butter,  and  that  the 

^sidends  which    had  been   paid  to  Mrs. 

^ksmdike  might  be  repaid ;  and  the  Master 

^  the  Rolls  ordered   accordingly,  on  the 

Sfund  that  the  3,253/.  was  part  of  Mrs. 

^•inaee's trust  estate.   The  plaintiff  in  the  first 

^^  Mrs.  Thomdike,  appealed  to  the  Lords 

^^^iieee^  mho  held,  reversing  that  decision, 

^oi  the  legal  estate  in  the  fund  had  by 

^omsfer  become  vested  in  the  Accountant 

^st^oral  for  the  purposes   of  the  suit  of 

^komdike  v.  Hunt ;  that  Mrs.  Thomdike 

^^ns  a  purchaser  for  valuable  consideration 

^HiAmiI  notice  of  the  fraud,  and  was  entitled 

^  hold  the  fund  against  the  parties  interested 

^^der  Mrs.  Linnee^s  will. 

Strictly t  a  hill  ought  to  have  been  filed^ 

Hiw  Bmbiem,  XXVIIL— Ghajto. 


though  the  merits  were  so  plain  that  their 
Lordships  felt  themselves  enabled  to  decide 
upon  petition. 

W.  A.  H,  who  was  a  solicitor  of  the 
Court,  was  ordered  to  shew  cause  why  he 
should  not  be  struck  off  the  roll,  and  was 
struck  off. 

This  was  an  appeal  petition  against  an 
order  of  the  Master  of  the  Rolls.  The 
petitioners  were  Mrs.  Mary  Ann  Thom- 
dike and  her  infant  children,  the  plaintiffs 
in  the  suit  of  Thomdike  v.  Hunt.  The 
facts,  which  were  of  a  very  complicated 
nature  and  undisputed,  were  as  follows  :— 

Emily  Linzee,  late  of  Plymouth,  widow, 
deceased,  by  her  will,  dated  the  24th  of 
March  1822,  after  certain  specified  legacies, 
bequeathed  to  George  Hunt,  the  Rev. 
Warwick  Young  Churchill  Hunt,  and 
Capt.  Francis  Holmes  Coffin,  all  her  stock 
and  monies  in  the  Bank  of  England,  upon 
trust  to  pay  and  apply  the  dividends,  &c. 
for  the  maintenance,  education  and  sup- 
port of  her  five  children,  namely,  Emily 
Woolridge,  afterwards  the  wife  of  Warwick 
Augustus  Hunt  the  elder,  Susannah  Inman, 
afterwards  the  wife  of  William  Cheselden 
Browne,  Mary  Ann  Charlotte,  afterwards 
the  wife  of  James  Warwick  Woolridge  the 
elder,  Samuel  Hood  Linzee  and  John 
Linzee,  during  their  minorities,  but  so 
that  no  more  than  one  fifth  part  of  such 
dividends  should  be  applied  for  the  main- 
tenance, &c.  of  each  such  child  ;  and  when 
her  son  S.  H.  Linzee  should  attain  twenty- 
one  years,  then  to  transfer  to  him  his  one- 
fifth  part,  together  with  all  accumulations, 
for  his  own  use  and  benefit ;  and  when 
her  son  J.  Linzee  should  attain  the  same 
age,  to  transfer  to  him  hitf  fifth  in  like 
manner ;  and  when  and  as  her  three 
daughters  should  attain  their  several  and 
respective  ages  of  twenty-one  years,  then 
upon  trust  to  pay  unto,  or  permit  and 
suffer  each  of  them  to  receive  the  dividends 
on  one-fifth  part  of  the  stocks  and  monies 
and  unapplied  dividends  for  their  respec- 
tive lives,  with  remainder  as  to  one-fifth 
each  to  the  children  of  her  three  daughters, 
with  provision  for  their  maintenance  and 
education  during  their  respective  mino- 
rities. Emily  Linzee  died  on  the  22nd  of 
March  1825,  and  her  will  was  proved 
by  the  trustees  and   executors,  and  her 
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personal  estate  was  ultimately  represented 
by  25,800^.  consols,  and  300/.  3/.  lOs. 
reduced  annuities,  standing  in  the  names 
of  the  trustees. 

The  testatrix's  children  all  attained 
twenty-one;  Samuel  died  in  1831,  intes- 
tate, and  his  share  of  the  above  securities 
was  transferred  to  his  administratrix ;  the 
share  of  J.  Linzee  was  transferred  to  him 
on  his  attaining  his  majority,  and  the  fund 
was  thus  reduced  to  15,480/.  consols  and 
225/.  3/.  105.  reduced  annuities. 

G.  Hunt  and  the  Rev.  W.  Y.  C.  Hunt 
both  died  before  any  of  the  breaches 
of  trust  subsequently  mentioned  had 
been  committed,  leaving  Capt.  Coffin  the 
sole  surviving  trustee  of  the  will.  In 
1830  Emily  Woolridge  Linzee  married 
Warwick  Augustus  Hunt,  and  a  settle- 
ment was  executed,  by  which  the  life 
interest  of  Emily  Woolridge  Hunt  was 
vested  in  John  Butter  and  George  Hunt, 
for  her  separate  use,  with  a  restraint  upon 
anticipation.  Upon  the  death  of  George 
Hunt,  Charles  Shea  was  appointed  a  trus- 
tee in  his  place.  In  1836  Susannah  Inman 
Linzee  married  William  Cheselden  Browne, 
and  upon  that  marriage  a  settlement  was 
executed,  by  which  the  life  interest  of 
Susannah  Inman  Browne  was  vested  in 
G.  Hunt  and  W.  A.  Hunt  for  her  separate 
use,  with  a  restraint  upon  anticipation. 
In  the  year  1838  Mary  Anne  Charlotte 
Linzee  married  James  Warwick  Woolridge; 
and  her  life  interest  became  in  like  manner 
settled  to  her  separate  use,  and  vested 
in  W.  C.  Browne  and  W.  A.  Hunt. 
In  1886  tbe  remaining  sums  of  15,480/. 
consols,  and  225/.  reduced  annuities,  were 
standing  in  the  names  of  the  three  trustees 
named  in  the  will,  two  of  whom,  however, 
were  dead,  and  the  petition  alleged  that 
W.  A.  Hunt,  who  is  a  solicitor,  induced 
Capt.  Coffin,  the  surviving  trustee,  to  trans- 
fer into  the  names  of  J.  Butter  and  C.  Shea 
one-third  of  those  funds,  viz.,  5,160/.  con- 
sols and  75/.  reduced  annuities,  and  a  like 
third  into  the  name  of  himself,  and  that  in 
the  year  1837  he  in  like  manner  induced 
Capt.  Coffin  to  transfer  the  remaining 
third  part  into  the  names  of  the  said  W.  C. 
Browne  and  himself.  Capt.  Coffin  died  in 
1842,  intestate  and  insolvent,  and  no  admi- 
nistration to  his  estate  was  ever  taken  out. 
The  sums  transferred  into  the  names  of 


J.  Butter  and  C.  Shea  continued  standing 
in  their  names,  until  they  were  transferred 
into  court  in  the  suit  of  Browne  v.  Butter, 
The  two  former  transfers  having,  however, 
been  effected,  W.  A.  Hunt  sold  out  one- 
third  of  the  consols,  and  appropriated  tbe 
entire  proceeds  thereof  to  his  own  use ; 
but  he,  notwithstanding,  continued  until 
January  1855  to  pay  to  Susannah  Inman 
Browne  the  amount  of  dividends  which  the 
stock  would  have  produced,  and  she  and 
her  husband  were  up  to  that  time  wholly 
ignorant  of  the  sale.  He  also  sold  75/. 
reduced  annuities;  but  this  sum  he  pud 
to  Mr.  and  Mrs.  Browne.  In  August 
1848  W.  A.  Hunt  induced  W.  C.  Browne 
to  execute  to  him  a  power  of  attorney, 
authorizing  the  transfer  into  his  name 
alone  of  another  third,  to  which  Mrs.  Wool- 
ridge was  entitled  for  her  life,  pretending 
that  W.  C.  Browne  was  to  be  discharged 
from  the  trusts  of  the  settlement  on  that 
lady's  marriage.  W.  A.  Hunt  then  trans- 
ferred 3,253/.  05.  6d.  consols  into  his  own 
name,  but  he  sold  out  the  remainder  and 
applied  the  proceeds  to  his  own  purposes. 
Still  he  continued  to  pay  to  Mrs.  Wool- 
ridge an  amount  equal  to  the  dividends  of 
her  one-third  share.  These  were  the  &cts 
relating  to  the  fund  subject  to  the  trusts 
of  Mrs.  Linzee's  will. 

By  the  will  of  George  Elliott  Yinne- 
combe,  dated  the  16th  of  April  1840,  J. 
Butter,  Samuel  Mallock,  and  W.  A.  Hunt 
were  appointed  trustees  of  a  sum  of  8»000/. 
consols,  in  trust  to  pay  the  dividends  to 
the  testator's  widow  Dorothy  Vinnecombe 
for  her  life,  and  upon  her  decease  to  pay 
the  same  to  his  granddaughter  Mary  Anne 
Vinnecombe,  for  her  life  for  her  separate 
use,  with  remainder  to  her  children,  and 
in  default  of  issue  of  Mary  Anne  Vinne- 
combe, the  8,000/.  was  to  be  held  in  trust 
for  her,  her  executors,  administrators  and 
assigns  absolutely.  The  testator  died  in 
October  1841,  and  his  will  was  afterwards 
proved  by  the  executors,  and  the  8,000/. 
consols  was  transferred  by  them  to  Butter, 
Mallock  and  W.  A.  Hunt.  Dorothy  Vinne- 
combe survived  her  husband,  but  died  in 
the  same  year.  Mary  Anne  Vinnecombe 
afterwards  married  the  defendant  Charles 
Franc  Thorndike,  and  was  the  plaintiff  in 
the  first  suit.  S.  Mallock  died  in  July 
1845.     In  April  1846  J.   Butter  retired 
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from  the  trosts,  and  Frederick  Cresswell 
wu  appointed  in  hia  place,  whereupon  the 
8,000/.  conaola  waB  transferred  into  the 
sames  of  W.  A.  Hunt  and  F.  Cresswell. 
On  the  3rd  of  August  1847  they  sold  out 
and  transfemd  4,746/.  19«.  6d.,  part  of 
the  8,000/.,  leaving  8,253/.  Os.  6d.  stand- 
ing to  that  account.  On  the  20th  of 
AngQst  1847  there  was  transferred  to  them 
t  som  of  1,146/.  2s,  8i/.,  which  was  on  the 
10th  of  February  1848  told  out  and  trans- 
ferred. On  the  9th  of  February  1848  they 
■old  out  and  transferred  the  sum  of  3,253/. 
Oi.  6d,,  and  the  whole  of  the  proceeds  of 
die  sales  was  received  by  W.  A.  Hunt. 

Proeeedinga  in  Chancery  being  threat* 
ened  against  him  on  behalf  of  Mrs.  Thorn- 
dike  and  her  children  in  respect  of  this 
8,000/.  eonsola,  W.  A.  Hunt  the  elder 
stated  that  the  4,746/.  195.  6c/.,  part  of 
it,  had  been  invested  on  a  mortgage,  and 
io  the  month  of  August  1848  he  procured 
W.  C.  Browne  to  execute  to  him  the 
power  of  attorney  before  mentioned,  and 
<m  the  8th  of  that  month  he  caused  3,253/. 
Oi.  6i/.,  part  of  the  sum  of  5,160/.  consols, 
^  standing  in  the  joint  names  of  himself 
nd  W.  C.  Browne,  to  be  transferred  from 
tlttt  account  to  the  names  of  himself  and 
F.  Cresswell. 

Later  in  the  month  of  August  1848,  the 
fint-mentioned  suit  of  Tharndike  v.  HunL 
m  which  the  defendants  were  W.  A.  Hunt 
tbe  elder  and   F.  Cresswell   and   C.  F. 
Thorodike,  tbe  husband  of  the  plaintiff, 
^instituted,  to  make  W.  A.  Hunt  and 
F.  Cresswell    liable   in   respect   of  their 
^ngs    with   the   8,000/.    consols,   and 
^{noenre  their  removal  from  the  trustee- 
ship.   The  defendant  W.  A.  Hunt,  by  his 
*fitwer,  alleged  that  the  8,000/.  had  been 
j^  out  in  contemplation  of  a  mortgage, 
^  that  tbe  negotiations  had  been  broken 
%  and  tbat  8,253/.  0«.  6(/.  consols  had 
^6en  repurchased  by  him.     By  an  order 
'^Me  in  that  cause,  on  the  1 1  th  of  January 
^B49,  the  defendants  Hunt  and  Cresswell 
^ere  ordered,  on  or  before  the  15  th  of  Feb- 
'^Ury  then  next,  to  transfer  into  the  name 
^f  the  Accountant  General,  in  trust  in  that 
^^Uise,  5,000/.  reduced  annuities  and  3,253/. 
^.  M,  consols,  admitted  by  the  respective 
^wers  of  those  defendants  to  be  standing 
^  their  names,  subject  to  the  further  order 
^the  Court,  and  without  prejudice ;  and 


in  pursuance  of  this  order  they  transferred 
into  court,  to  the  credit  of  the  cause  of 
Thorndike  v.  Hunt^  a  sum  of  3,253/.  Os,  6d. 
consols. 

By  the  decree  in  this  suit,  dated  the 
5th  of  June  1849,  the  defendants  Hunt 
and  Cresswell  were  ordered  to  transfer 
into  court  a  sum  of  4,746/.  I9s,  6d.  con- 
sols, and  the  dividends  thereon,  and  on 
the  5,000/.  reduced  annuities,  and  3,253/. 
Os,  6d.  consols  already  mentioned,  were 
ordered  to  be  paid  to  the  plaintiff  Mrs. 
Thorndike  on  her  seoarate  receipt.  The 
defendants  transferred  the  4,746/.  I9s,  6d, 
into  court,  and  there  was  then  standing  in 
trust  in  the  cause  of  Thorndike  v.  Hunt  the 
sum  of  8,000/.  consols,  of  which  3,253/. 
Os,  6d,  was  the  same  sum  as  was  transferred 
from  the  names  of  W.  A.  Hunt  and.W.  C. 
Browne  to  the  names  of  the  same  W.  A. 
Hunt  and  F.  Cresswell,  and  it  formed  part 
of  the  funds  subject  to  the  trusts  of  the 
will  of  the  testatrix  Emily  Linzee  in  favour 
of  her  daughters  and  their  children. 

W.  A.  Hunt  became  insolvent  subse- 
quently to  this  decree,  and  it  was  then 
discovered  that  he  had  made  away  with 
the  whole  of  the  sum  of  5,160/.  consols, 
so  transferred  into  his  name  alone,  and 
likewise  with  the  whole  of  the  said  sum 
of  5,160/.  like  annuities  transferred  into 
tbe  joint  names  of  himself  and  W.  C. 
Browne,  excepting  only  tbe  3,253/.  Os.  6d, 
transferred  into  court,  in  tbe  cause  Thorn' 
dike  V.  Hunt,  The  family  of  W.  A. 
Hunt,  tbe  elder,  claimed  to  be  exclusive- 
ly entitled  to  the  remaining  third  part, 
viz.  the  5,160/.  consols  and  75/.  reduced 
annuities,  which,  upon  tbe  marriage  of 
W.  A.  Hunt  with  Emily  Woolridge 
Linzee,  bad  been  settled,  and  which  was 
then  vested  in  J.  Butter  and  C.  Shea. 
The  second-mentioned  suit  was  hereupon 
instituted  by  tbe  children  of  W.  C.  Browne 
and  Susannah  Inman  bis  wife,  and  the 
family  of  Mr.  and  Mrs.  Woolridge  against 
the  other  persons  interested  in  tbe  estate 
of  the  testatrix  Emily  Linzee. 

The  decree  was  made  on  tbe  26th  of 
March  1857i  and  it  directed  tbat  Butter 
and  Shea  should  transfer  the  5,160/.  con- 
sols and  tbe  75/.  reduced  annuities  into 
court,  to  the  credit  of  tbe  second  cause,  to 
an  account,  *'  Tbe  account  of  funds  subject 
to  the  trusts  of  tbe  will  of,  Emily  Linzee, 
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tbe  testatrix,**  &c. ;  and  inquiries  were 
directed  as  to  what  sums  of  stock  or  money 
forming  part  of  the  estate  of  the  said  Emily 
Lin  zee  had  been  received  bv  the  defen- 
dants  W.  A.  Hunt  and  W.  C.  Browne, 
and  by  J.  W.  Woolridge,  or  any  or  either 
of  them,  and  whether  any,  and  what,  pro- 
ceedings should  be  taken  as  to  the  sums 
forming  part  of  the  testatrix's  estate,  which 
had  been  transferred  to  the  credit  of  the 
cause  Thorndike  v.  Hunt. 

Mrs.  Thorndike  received  the  dividends 
as  they  became  due  on  the  said  8,2531. 
0«.  6d,  consols.  The  plaintiffs  in  the 
■econd*menttoned  suit  presented  their  pe- 
tition on  the  10th  of  December  1857,  in 
both  of  the  above  suits,  whereby,  after 
submitting  that  they  were  entitled  to  follow 
and  receive  back  the  said  8,258/.  Os.  6i.« 
they  prayed  that  the  Accountant  General 
might  be  ordered  to  transfer  the  same  to 
the  credit  of  the  cause  Browne  v.  Butter, 
to  an  account,  "The  account  of  funds 
subject  to  the  trusts  of  the  will  of  Emily 
Linzee,  the  testatrix,"  &c. ;  and  that  proper 
directions  might  be  given  for  recouping 
to  the  said  trust  estate  the  dividends 
which  had  been  paid  to  the  plaintiff  Mary 
Anne  Thorndike,  and  that,  the  amount 
thereof  until  recouped  might  be  declared  a 
charge  upon  the  dividends  of  the  other 
funds  in  trust  in  Thorndike  v.  Hunt, 

The  Master  of  the  Rolls,  on  hearing  the 
petition,  was  of  opinion  that  the  funds  out 
of  which  restitution  was  made  by  Hunt  to 
Vinnecombe's  estate  were  clearly  part  of 
Mrs.  Emily  Linzee*s  trust  estate,  and  that 
the  transfer  of  the  fund  by  one  who  un- 
righteously had  controul  over  it  could  not 
destroy  the  trusts.  He  therefore  made 
an  order  according  to  the  prayer  of  the 
petition.  From  that  order  the  plaintiffs 
in  Thorndike  v.  Hunt  appealed. 

For  the  appellants,  it  was  contended  that 
the  8,258/.  Os.  6d.  consols,  which  had  been 
carried  over  to  the  credit  of  the  cause  Thorn" 
dike  v.  Hunt,  was  in  the  possession  of  the 
Court  for  the  purposes  of  that  suit,  lind 
could  not  now  be  disturbed.  Mr.  Hunt, 
the  trustee,  was  a  defaulting  trustee,  and 
had  been  ordered  to  transfer  into  court 
money  he  had  wrongfully  sold  out,  and 
having  done  so  to  the  extent  of  the  8,258/. 
0«.  6d.  from  funds  at  his  disposal,  the  par- 
ties beneficially  interested  in  the  suit  of 


Thorndike  v.  Huni  had  no  knowledge  of 
the  source  from  whence  the  money  so 
placed  had  been  derived,  and  they  being 
innocent  parties,  and  the  legal  title  to  the 
fund  having  passed  by  the  transfer,  it  was 
erroneous  for  the  Master  of  the  Rolls  to 
make  the  order  he  had  made.  True,  that 
the  cestuis  que  tru$t  under  Mrs.  Linzee's 
will  would  be  the  sufferers,  inasmuch  as 
the  money  was  part  of  their  fund  which 
Mr.  Hunt  had  transferred,  under  the  order 
of  the  11th  of  January  1849,  yet,  between 
parties  equally  innocent,  if  one  must  suffer, 
that  party  who  had  the  legal  title  must 
prevail.  The  order  of  his  Honour  should 
be  discharged.— On  their  behalf  the  follow- 
ing cases  were  referred  to  :— 
PiU  V.  Snowden,  8  Atk.  750. 
Lloyd  V.   Attwood,    Sugden's   Vendor 

and  Purchaser,  1182. 
The  Attorney   General    v.    Magdalen 

College,  6  H.L.  Cas.  189;  8.c.  26 

Law  J.  Rep.  (n.s.)  Chanc.  620. 
Warhurton  v.  HiU,  Kay,  470;  s.  e.  28 

Law  J.  Rep.  (m.s.)  Chanc.  ei^^. 

On  behalf  of  the  plaintiffs  in  the  second 
suit,  the  parties  interested  under  Mrs. 
Linzee's  will,  it  was  insisted  that  nothing 
could  be  more  reasonable  than  that  they 
should  seek  to  have  restored  to  them  pro- 
perty which  was  undoubtedly  theirs,  and 
which  their  trustee  had  no  right  to  transfer 
into  the  cause  Thorndike  v.  Huni*  With 
respect  to  the  legal  title  to  the  fund,  it  was 
to  be  observed  that  though  it  passed  to  the 
Accountant  General  of  the  Court  by  the 
transfer  to  him,  it  did  so  impressed  with 
the  trusts  to  which  it  was  subject,  namely, 
the  trusts  of  Mrs.  Linzee's  will. 

For  Mrs.  Hunt  and  her  children  it  was 
argued  that  there  had  been  no  declaration 
of  right  by  the  Court  further  than  a  direc- 
tion that  Mrs.  Thorndike  should  receive 
the  dividends  ;  and  that  a  mere  transfer  of 
stock  from  one  name  to  another,  the  iden- 
tically same  stock  being  all  along  in  ex- 
istence, could  not  alter  the  equities  of  the 
parties;  and  The  Athen4Eum  Insurance 
Company  v.  Pooley  (1)  was  referred  to. 

In  support  of  the  case  of  Mrs.  Wool- 
ridge and  Mrs.  Browne,  it  was  urged  that 
the  transfer  from  Hunt  and  Browne   to 

(1)  ^iil«,  p.  119. 
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Hnnt  «nd  Crenwell  wai  for  a  nominal 
eonnderation  only.  The  equities  between 
the  two  estates  were  not  equal,  for  the 
estate  of  Mrs.  Linsee  had  an  earlier  title 
to  the  fand,  and  the  Master  of  the  Rolls 
wss  quite  correct  in  deciding  in  favour  of 
that  estate. — ^The  following  authorities 
were  relied  on  :— 

Lewin  on  Trustees,  3rd  edit.  p.  75  7» 
and  cases  there  cited. 

Taylor  V.  Plumer,  8  M.  &  S.  562»  574 

Mr,  Roundell  Palmer  and  Mr.  Francis 
Webb,  for  the  appellants. 

Mr,  Sehsyn  and  Mr.  Somihgate,  for  the 
plaintiff  in  Browne  t.  Butter. 

Mr.  FeUeU  and  Mr.  Rowclige,  for  Mrs. 
Hnnt  and  her  children. 

Mr.  Gre$tside,  for  Mrs.  Woolridge  and 
Hn,  Browne. 

Mr.  Francis  Webb  was  heard  in  reply. 

Lord  Justick  Kniout  Bruce  said  that 
in  this  eaae  two  persons,  who  were  trustees 
(inder  the  will  of  George  Elliott  Vinne- 
combe)  for  the  family  of  Mrs.  Thorndike, 
the  plaintiff  in  the  first-mentioned  suit, 
vne  personally  charged  with  a  sum  of 
<toek  invested  for  the  benefit  of  that  family, 
and  were  bound  to  have  it  forthcoming  at 
•U  times.  Some  doubts  having  arisen  as 
to  its  safety,  the  first  suit  was  instituted  by 
Un.  Thorndike  and  her  infant  children 
fcr  enforeing  this  liability  of  the  trustees. 
Tbey  put  in  their  answer  to  the  bill,  and 
tkreby  admitted  their  liability,  and  further 
idmitted  that  they  had  the  whole  fund  in 
tiieir  hands.  Upon  this  an  order  was  made 
^  the  Conrt  directing  them  to  pay  the 
ted  thus  admitted  to  be  in  their  hands 

• 

1^  court,  for  the  purposes  of  the  cause  of 
Thorndike  v.  Huntf  or,  in  other  words,  for 
tbe  purposes  of  the  Thorndike  trust.  The 
tunsfer  was  made  by  the  trustees,  and 
^  that  moment  the  fund  transferred  was 
^i^ntcd  as  belonging  to  the  Thorndike 
^t  The  legal  title  to  the  fund  had 
tlterefore  become  vested  in  the  Accountant 
^end  for  the  purposes  only  of  the  cause 

J.i)  The  following  esses  were  also  in  point : — 
S*^  f.  Parker,  1  Bro.  C.C.  578,  and  Hartop  v. 
^  S  Atk.  44.    £»  relatimi9  Mr.  Lee,  aC. 


of  Thorndike  v.  Hunt,  which,  as  he  had 
said,  was  the  same  thing  as  the  Thorndike 
trust.  But  it  "now  appeared  that  the  defen- 
dants, the  trustees  against  whom  the  order 
had  been  made,  had  provided  themselves 
with  the  means  of  discharging  themselves 
from  their  personal  liability  to  pay  the 
fund  into  court,  by  a  new  fraud,  and  that 
there  were  third  parties  whom  they  had 
cheated  with  that  object.  Therefore,  the 
trustees,  so  far  as  they  were  alone  concerned, 
had  acted  wrongfully.  Nevertheless,  the 
complete  legal  title  in  the  fund  transferred 
was,  as  his  Lordship  had  already  stated, 
already  in  the  Accountant  General,  for  the 
purposes  solely  of  the  suit  of  Mrs.  Thorn- 
dike. The  question  that  then  arose  was, 
whether  any  of  the  persons  beneficially 
interested  in  the  suit  of  Thorndike  v.  Hunt^ 
or  the  solicitors  of  the  plaintiffs,  or  their 
next  friend,  had  notice  of  the  circumstances, 
or  of  the  want  of  title,  or  of  the  want  of  an 
equitable  title  or  honest  right  in  the  trus- 
tees to  make  the  transfer  as  they  did? 
He  (the  Lord  Justice)  had  waited  in 
vain  for  the  suggestion  that  the  fact  was 
so.  For  anything  that  appeared  before 
the  Court,  neither  the  plaintiffs  themselves 
nor  their  solicitors  or  next  friend  had  any 
notice  of  the  manner  in  which  the  trustees 
had  become  possessed  of  this  money.  Then, 
was  the  transfer  a  transfer  for  valuable 
consideration  ? — a  question  which  must 
undoubtedly  be  answered  in  the  afiirma- 
tive.  There  was  a  debt  due  from  the 
trustees ;  they  were  called  upon  to  pay  it, 
and  if  it  was  not  paid  they  would  have 
been  liable  to  an  execution  upon  their 
goods.  If  it  had  not  been  transferred  into 
court,  the  property  would  have  been  ob- 
tained from  them  by  other  means.  It  would 
be  impossible  now  to  place  the  plaintiffs  in 
the  same  position  as  if  the  trustees  had  not 
made  this  transfer  of  the  fund.  His  Lord- 
ship was  therefore  of  opinion  that,  how- 
ever hardly  it  might  operate  on  the  persons 
on  whom  this  fraud  had  been  committed,  it 
must  be  taken  to  be  to  all  intents  and  pur- 
poses a  purchase  of  property  for  a  valuable 
consideration,  without  any  notice  as  to  the 
existence  of  any  other  title  to  it,  and  of 
which  the  purchaser  (Mrs.  Thorndike)  had 
obtained  the  legal  estate.  It  was,  conse- 
quently, impossible  to  restore  the  fund  to 
Uie  original  petitioners  (the  plaintiffs  in 
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the  second  -  mentioned  suit);  for  justice 
and  the  rules  of  this  court  alike  required 
that  the  property  should  remain  as  it  was 
under  the  order  of  January  1849.  His 
Lordship,  upon  these  considerations,  dis- 
sented respectfully  from  the  view  which 
had  heen  taken  of  the  case  hy  his  Honour 
the  Master  of  the  Rolls.  His  Lordship 
and  his  learned  Brother  had  thought  it 
right  to  dispose  of  the  petition  solely  upon 
the  merits ;  hut  if  their  opinion  had  heen 
the  other  way,  he  himself  was  not  sure  that 
it  would  have  heen  right  to  dispose  of  the 
case  on  petition,  although  it  might  have 
heen  adding  misfortune  to  misfortune  to 
order  another  suit  to  be  instituted.  He 
was,  therefore,  glad  that  there  was  quite 
sufficient  upon  the  merits  to  dispose  of  the 
question. 

Lord  Justice  Turner  added  that  he  also 
was  unfortunately  unable  to  agree  with  His 
Honour's  decision.  Whatever  equity  there 
might  have  been  against  Cresswell  before 
the  transfer,  that  equity  had  been  destroyed 
by  the  transfer.  As  soon  as  the  transfer 
had  taken  place  the  fund  came  into  the 
possession  of  this  Court,  and  the  beneficial 
interest  in  the  fund  was  in  the  Thomdike 
family.  Therefore,  the  petitioners  upon 
the  original  petition  had  to  make  out  a  title 
against  the  Court,  which  had  appropriated 
the  fund  to  a  particular  trust.  His  Lord- 
ship concurred  in  the  view  that  it  was  the 
best  course  to  decide  this  case  upon  the 
merits,  because  it  involved  a  question  of 
great  importance,  as  no  person  would  be 
safe  if  he  could  not  get  funds  out  of  court 
which  had  been  paid  in  for  his  benefit, 
without  making  inquiry  to  whom  the 
fund  had  originally  belonged.  But  the 
case  appeared  to  his  Lordship  clear,  look- 
ing at  it  as  a  matter  of  form,  that  the 
original  application  was  irregular ;  for  it 
amounted,  in  fact,  to  trying  an  adverse 
title  upon  petition,  without  a  bill  having 
been  filed.  Therefore,  on  the  ground  of 
form,  as  well  as  of  the  merits,  the  petition 
ought  to  have  been  dismissed.  There 
would,  however,  be  no  costs  of  the  appeal 
on  either  side,  and  the  deposit  would  be 
returned  to  the  appellants. 

Lord  Justice  Kmioht  BRUCE.^-Upon 
the  matters  appearing  upon  this  petition 
my  learned  Brother  and  myself  are    of 


opinion  that  it  is  proper  to  call  upon  Mr. 
Warwick  Augustus  Hunt  to  shew  cause  on 
the  first  day  of  next  term  why  he  should 
not  be  struck  off  the  Roll  of  Solicitors  of 
the  Court  (3). 


Lords  Jvsticbs.!  the  earl  op  Mansfield 
March  25,  26.3  ^'  ogle. 

Annuity  —  Arrears  of^-^  IntereMt  on  — 
Statutes,  3^4:  WiU.  4.  c.  42.  and  \  ^  2 
Vict.  e.  110. 

The  chief  clerk  of  one  of  the  Vice  CAah- 
cellorst  in  taking  an  account  directed  hy  the 
Court,  certified  that  1,002/.  was  due  to  J,  P. 
in  respect  of  the  arrears  of  an  annuity 
charged  on  real  estate.  The  certificate  was 
dated  in  November  1855.  /.  P,  claimed 
interest  on  the  debt  from  the  date  of  the  eer- 
tificate  being  signed  by  the  Judge,  in  A*o- 
vemher  1855,  to  the  time  of  the  hearing  on 
further  consideration,  which  a  subsequent 
incumbrancer  opposed  .-—Held  (affirming  a 
decision  of  the  Vice  Chancellor),  that  /.  P. 
was  not  entitled  as  against  a  subsequent 
incumbrancer  to  such  interest. 

Whether,  if  the  claim  had  been  against 
the  assets  of  the  grantor,  it  would  have  pre^ 
vailed — quaere. 

Interest  on  arrears  of  an  annmty  wiU 
not  be  given,  except  under  special  etrctin- 
stances. 

A  certificate  of  the  chief  clerk  finding 
money  due  is  not  "  an  order  for  payment," 
within  the  ISth  section  of  the  statute  1  4*  ^ 
Vict.  c.  110. 

This  was  an  appeal  from  a  decision  of 
Stuart,  V.C.,  made  on  the  5th  of  Feb- 
ruary 1859. 

The  petitioner,  the  appellant,  John 
Pearce,  carried  in  a  claim  before  the 
Master,  as  an  annuity  creditor  upon  the 
estate  in  question  in  this  cause ;  but  such 
claim  was  disallowed  by  the  Master.  £x- 
ceptions  were  taken  to  the  Master's  report, 
and  on  the  14th  of  February  1855  Vice 

(8)  On  the  1 6th  of  April,  the  first  day  their  Lord- 
ships sat  in  Easter  term,  an  order  was  made,  on  the 
motion  of  Mr.  Taylor,  for  this  gentleman's  Dame 
to  he  remoTed  from  the  Roll,  he  not  appearing 
either  in  person  or  hy  counsel  to  shew  canae. 
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Chancellor  Stuart  ordered  that  those  ex- 
ceptions should  be  allowed,  and  that  an 
account  should  be  taken   of   what  was 
due  to  the  appellant  in  respect  of  his 
annuity,  and  that  the  place  in  which  the 
incumhrance  of   the   appellant  stood   in 
Tciation  to  the  other  incumbrances  affect- 
ing the  estates  in   the   pleadings  named 
should  be  stated.     The  chief  clerk  of  the 
Yiee  Chancellor,  by  his  certificate,  dated 
the  19th  of  November  1855,  found  that 
there  was  due  to  the  appellant  in  respect 
of  his  annuity,  less  income-tax,  the  sum 
of  1,002/.  7s.  Id.,  and  that  the  value  of  his 
ansdty  was  500/.,  and  that  the  appellant 
was  entitled  to  stand  as  an  incumbrancer 
oo  all  the  estates  in  question  in  the  cause 
next  after  the    plaintiff's    mortgage    for 
Si,0OO/.  and  interest.    The  cause  came  on 
for  farther  consideration  on  the  22nd  of 
h\j  1858,  and  the  minutes,  as  issued  by 
the  registrar,  provided  for  the  payment  to 
Ae  appellant  of  the  sum  of  1,502/.  7«*  Id,, 
foand  by  the  certificate  of  the  chief  clerk 
to  he  due  to  him,  with  interest  thereon  at 
the  rate  of  4/.  per  cent,  per  annum,  from 
the  19th  of  November  1855,  the  date  of 
the  chief  clerk's  certificate.     A  dispute, 
however,  arose  between  the  appellant  and 
Henry  Wheeler,  one  of  the  defendants,  who 
WM  an  incumbrancer  on  the  estates  in 
^estion  subsequent  to  the  charge  thereon 
in  respect  of  the  appellant's  annuity,  as  to 
^  right  of  the  appellant  to  interest  on  the 
>Qni  of  1,002/.  7«.  Id. ;  and  as  such  dis- 
pute could  not  be  settled  before  the  closing 
^f  the  offices  for  the  long  vacation,  it  was 
^'timately  arranged  that  the  order  should 
Provide  for  the  payment  to  the  appellant 
^^tbe  sum  of  1,502/.  7s.  Id.,  with  interest 
^  the   sum   of  500/.,   the  value  of  the 
^Duity,  from  the  date  of  the  chief  clerk's 
5Wficate,  without  prejudice  to  the  appel- 
'^t's  right  to  interest  from  the  same  period 
^  the  sum  of  1,002/.  7s.  \d.,  and  that 
^ch  question  should  be  brought  before 
^*^  Court.      The   order  was    thereupon 
PMsed  and   entered,    and    the  appellant, 
J^emrcc,  recovered  the  1,502/.  7s.  \d.  and 
^tcrest    on    the    500/.       He,    however, 
claimed  a  further  sum  of  116/.  105.  6d.  as 
^^e  to  him  for  interest  on  the  1,002/.  7s.  Id. 
^<nn  the  date  of  the  signing  of  the  certi- 
^cate,  and  that  it  might  be  paid  out  of  a 
hnd  standing  in  court  to  the  credit  of  the 
<^Qse.     The  defendant  Wheeler  opposed 


this;    and   the  Vice   Chancellor   decided 
against  the  claim  (1). 

ilfr.  Lee  and  ilfr.  Fooks,  for  the  appel- 
lant, argued  that  the  certificate  of  the  chief 
clerk,  when  it  had  been  signed  by  the 
Judge,  was,  in  effect,  and  had  the  force  of 
an  order  of  the  Court,  by  which  the  estates 
in  question  in  the  cause  became  charged 
with   the    amount  of   money   which    the 

(1)  In  disposing  of  the  case  his  Honour  said  that 
the  petitioner  asked  that  interest  on  the  arrears  of 
his  annuity  might  now  he  computed  and  paid  to 
him.  The  question  was  principally  argued  with 
reference  to  the  statutes  3  &  4  Will.  4.  c.  42.  and 
1  &  2  Vict,  c  110.  Independently  of  the  operation 
of  those  acts,  it  was  settled  that,  unless  under 
extraordinary  circumstances,  the  Court  would  not 
give  interest  on  the  arrears  of  an  annuity;  but  it 
was  said  to  be  in  the  discretion  of  the  Court,  if  cir- 
cumstances justified  it,  to  order  such  payment,  and 
an  attempt  had  been  made  to  shew  that  such  special 
circumstances  existed  here;  but  there  were  no 
special  circumstances  to  distinguish  the  case  from 
Booth  ▼.  Leycetier  (1).  Therefbre,  if  the  present 
case  was  to  be  disposed  of  independently  of  the 
recent  statutes,  there  could  be  no  doubt  that  the 
claim  of  the  petitioner  must  fail.  It  was  argued 
that  the  act  3  &  4  Will.  4.  c.  42,  which  enacted  that 
juries  might  in  certain  cases  award  interest,  ought 
to  induce  this  Court,  by  way  of  analogy,  to  award 
interest  in  this  case;  that  contention,  however,  was 
concluded  by  authority,  for  in  Re  PowelVt  Tnut 
(2)  Vice  Chancellor  Turner  decided  that  that 
statute  had  no  such  operation  as  to  alter  the  law  of 
the  Court,  which  had  been  established  with  refer- 
ence to  questions  of  this  kind.  An  appeal  had 
been  then  made  to  the  1  &  2  Vict  c.  1 10,  the  18th 
and  19th  sections  of  which  were  as  follows: — 

Section  18. — *'  That  all  decrees  and  orders  of 
Courts  of  equity,  and  all  rules  of  Courts  of  common 
law,  and  all  orders  of  the  Lord  Chancellor,  or  of 
the  Court  of  Review  in  matters  of  bankruptcy,  and 
all  orders  of  the  Lord  Chancellor  in  matters  of 
lunacy,  whereby  any  sum  of  money,  or  any  costs, 
charges  or  expenses,  shall  be  payable  to  any  person, 
shall  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law,  and  the  persons  to  whom 
any  such  monies,  or  costs,  charges  or  expenses, 
shall  be  payable,  shall  be  deemed  judgment  cre- 
ditors within  the  meaning  of  this  act;  and  all 
powers  hereby  given  to  the  Judges  of  the 
superior  courts  of  common  law  with  respect 
to  matters  depending  in  the  same  courts  ahall 
and  may  be  exercised  by  Courts  of  equity 
with  respect  to  matters  therein  depending,  and  by 
the  Lord  Chancellor  and  the  Court  of  Review  in 
matters  of  bankruptcy,  and  by  the  Lord  Chancellor 
in  matters  of  lunacy  ;  and  all  remedies  hereby 
given  to  judgment-creditors  are  in  like  manner 
given  to  persons  to  whom  any  monies,  or  costs, 
charges  or  expenses,  are  by  such  orders  or  rules 
respectively  directed  to  be  paid." 

"  Section  19.  That  no  judgment  of  any  of  the 

(1)  Ubi  infra. 

(2)  Ibid. 
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Court  had  by  the  signing  of  the  certificate 
declared  to  be  due  to  the  appellant  in 
respect  of  the  arrears  of  his  annuity.  In- 
dependently of  this  consideration  the  cer- 
tificate,  when  signed,  was  equivalent  to  a 
judgment  debt,  and  as  such  carried  interest 
like  every  judgment  debt.  As  against 
Mr.  Wheeler,  who  opposed  the  appellant's 
claim,  registration  was  unnecessary  under 
the  19th  section  of  the  statute  1  &  2  Vict. 
c.  110,  he  (Wheeler)  being  a  party  to  the 
cause,  and  having  full  notice  of  the  appel- 
lant's claim;  besides,  registration  under 
that  section  was  only  required  for  the 
safety  of  mortgagees  and  purchasers,  but 
under  section  18.  of  that  statute,  the  cer- 
tificate was  a  judgment  for  a  debt  on  which 
interest  would  accrue.  There  was  also  an 
analogy  in  this  case  to  those  instances  in 
which,  under  the  statute  8  ft  4  Will.  4. 
c.  42,  interest  was  given,  at  any  rate,  from 
the  time  at  which  the  certificate  of  the 
chief  clerk  had  been  signed  by  the  Judge. 
The  respondent  in  the  court  below  relied 
upon  Booth  V.  Leyee$ter  (2)  and  Re 
PowelVs  TruMt  (3),  but  it  was  to  be  ob- 

uid  snperior  Courts,  nor  any  decree  or  order  in  any 
eoort  of  eqnity,  nor  any  mle  of  a  Court  of  eom- 
nion  law,  nor  any  order  in  bankruptcy  or  lunacy, 
shall  by  Tirtue  of  this  act  a£kct  any  lands,  tene* 
ments  or  hereditaments,  as  to  purchasers,  mort^ 
gagees  or  creditors,  unless  and  until  a  memoran- 
dum or  minute,  containing  the  name  and  the  usual 
or  last  known  place  of  a&de,  and  the  title,  trade 
or  profession  of  the  person  whose  estate  is  intended 
to  be  affiected  thereby,  and  the  court  and  the  title  of 
the  cause  or  matter  in  which  such  judgment,  decree, 
order  or  rule  shall  hare  been  obtained  or  made, 
and  the  date  of  such  judgment,  decree,  order  or 
rule,  and  the  amount  of  the  debt,  damages,  costs 
or  monies,  thereby  recovered  or  ordered  to  be  paid 
shall  be  left  with  the  senior  Master  of  the  Court 
of  Common  Pleas  at  Westminster,  who  shall  forth- 
with enter  the  same,**  and  so  on. 

So  thst  by  the  19th  section  the  judgment  or 
order  of  the  Court,  must,  in  order  to  bind  lands,  be 
registered.  In  the  present  case,  there  was  neither 
registration,  nor  was  there  any  order  of  the  Court 
which  could  be  registered ;  for  there  had  been  no 
order  for  payment.  There  was  no  other  order  made 
than  that  of  August  1868.  Thus  there  was  wanting 
an  order  to  which  the  proTisions  of  the  latter  statute 
could  apply,  and  the  case  was  therefore  thrown 
back  on  the  old  layr.  But  finding  that  the  law  was 
settled  by  Booth  r.  Leycester,  unless  it  could  be 
shewn  thst  extraordinary  circumstances  existed  to 
distinguish  it  from  that  case,  the  petition  must  fail. 
There  were  none,  and  the  petition  must  be  dis- 
missed, with  costs. 

(2)  8  MyL  &  Cr.  459 1  s.  c.  5  Law  J.  Rep.  (xa) 
Chanc.  278 ;  8  Ibid.  49. 

(8)  10  Hare,  184. 


served  that  the  statute  1  &  2  Vict.  c.  110, 
had  been  passed  since  the  date  of  the 
former  case,  and  in  the  latter  that  statute 
is  not  even  mentioned.  Under  all  the 
circumstances,  even  if  the  Court  should  be 
of  opinion  that  the  present  case  was  not 
within  the  words  of  the  statute,  it  would 
hold,  that  it  was  one  in  which  it  would 
be  proper  to  allow  interest.  They  cited 
also— 

Hjfde  V.  Price,  8  Sim.  578  ;  s.c.  nom. 

Hart  V.  Cradockf   6  Law  J.  Rep. 

(n.s.)  Chanc.  d58. 
Gaunt  V.  Taphr,  3  Myl.  &  K.  802 ; 

s.c.  8  Law  J.  Rep.  (h.s.)  Chanc.  135. 

Mr,  Wiehem^  for  the  defendant  Wheeler, 
the  subsequent  incumbrancer,  said  that 
this  was  a  case  not  between  owner  or 
grantor  of  an  annuity  and  incumbrancer, 
but  between  second  and  third  incumbran- 
cers, and  he  relied  upon  Booth  v.  Leicester 
and  Re  PowelVs  Trust,  He  denied  that 
the  certificate  of  the  chief  clerk,  even 
after  it  had  been  signed  by  the  Judge, 
was  an  order  of  the  Court  in  any  sense. 
But  even  if  it  were  to  be  so  held,  every 
order  of  the  Court  was,  by  section  19.  of 
1  &  2  Vict.  c.  110,  only  equivalent  to  a 
judgment  at  law  on  being  registered,  which 
was  not  the  case  with  this  certificate,  and 
therefore  it  had  not  the  effect  which  had 
been  attributed  to  it  on  behalf  of  the 
appellant.  This  case  was  governed  by  the 
general  rules  of  law,  and  the  appellant's 
claim  for  interest  ought  not  to  be  allowed. 
He  also  cited  Jenkins  v.  Bria$U  (4). 
Mr*  Lee,  in  reply,  referred  to- 
il/* C/trrs  V.  Dunkin,  1  East,  486. 
Batten  v.  Earnley,  2  P.  Wms.  163. 
De  HavUland  v.  Bowerbankf  1  Camp. 

50. 
Anderson  v.  Dwyer,  1  Sch.  &  Lef*  SOU 
Gray  v.  the  Newcastle  Marine  Ituuramee 
Company,  not  reported. 

Lord  Justice  Knight  Bruce. — I  ab- 
stain from  saying  what  I  should  have 
thought  of  the  present  claim  for  interest 
if  it  had  been  made  against  the  assets  of 
Mr.  Ogle  the  grantor  of  the  annuity.  The 
claim  in  this  case  is  not  so  made,  but  it 
was  made  as  against  a  subsequent  incum- 
brancer! the  benefit  of  whose  security  will 

(4)  16  Sim.  272. 
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bt  affieeted  if  the  daim  be  allowed.  As 
againat  avch  aabaequent  incumbrancer 
tlkBn  ia  not  the  alighteat  ground  for  the 
daim  for  intereat,  and  I  think  that  the 
ai^ieatioa  wholly  fiula,  and  that  the  peti« 
lioa  waa  rightly  dismisaed  by  the  Vice 
Cbaaeeilor.  The  question  was  reserved 
by  Bimigemeiity  but  the  appeal  from  the 
Tv»  c£uicellor*a  deciaion  wholly  and 
catirely  fiiila* 

LoaD  JuBTicB  TuEVBR.  — Thia  is  in 

appeal  from  an  order  of  Vice  Chancellor 

ffir  John  Stnart,  diamiasing  a  petition  for 

ptyment  of  intereat  on  the  arrears  of  an 

•anaity  as  ascertained  by  the  certificate  of 

tbe  chief  clerk.     The  question  here  was 

Bot  aa  to  the  aneara  of  the  annuity  as  they 

seemed  due,  bnt  only  on  the  aggregate 

sawnnt  of  the  arrears  as  ascertained  by 

the  dnef  derk.      The  application  is  at 

fnianee  with  all  the  rules  of  the  Court 

il^lieable  to  thia  subject.     The  question 

wae  Toy  much  discussed  in  the  case  of 

CrmMs  ▼•  Hunter  (5),  where   the  Lord 

Chaaeellorof  that  day,  Lord  Loughborough, 

esosidcred  the  question  In  all  its  bearings. 

Bot  it  may  be  said  that  the  Court  is  now 

BMre  in  the  habit  of  acting  liberally  in 

pvmg  intereat  than  at  that  time.  There  is, 

Wverer,  *  decision  of  Lord  St.  Leonards  in 

Iidand  so  late  as  1842  to  the  same  effect, 

is  the  case  of  Martyn  ▼.  Blake  (6).     Tbe 

oiiiginal  note  of  that  report  frdly  explains 

tbe  nature  of  that  case,  and  is  as  follows : 

-"The   established  rule   of  this  Court 

(thich,   howerer,  is    only    general    and 

Bot  bflexiUe)  ia,  that  interest  cannot  be 

i«eo?ered  upon  the  arrears  of  an  annuity. 

Alt  intereat  will  be  given  upon  the  arrears 

of  an  annuity  where  the  person  bound  to 

Itj  it  has  been  a  party  to  the  deed  by 

vUch  it  was  created,  and  his  acts  disclose 

tiystem  of  gross  misconduct  and  opposi- 

tioQ  to  the  Court  for  the  purpose  of  cYading 

Fipnent.     Mere  legal  delay  is  not  a  sufE^ 

fKat  ground  to  induce  the  Court  to  give 

interest ;  nor  will  a  mere  covenant  to  pay 

^  annuity  be  suflicient  to  create  an  excep- 

^  to  the  general  rule.     But  if  there  is  a 

coTtasnt  to  indemnify  an  annuitant  against 

^  effect  of  incumbrances,  and  the  percep- 

tina  of  the  annuity  haa  been  prevented  by 


the   claims  of  incumbrancers,  and  espe- 
cially if  this  has  occurred  in  consequence 
of  the  acts  of  the  covenantor,  a  case  for 
damages   under   the   covenant  is  clearly 
shewn,  and  this  Court,  in  order  to  prevent 
circuity  of  action,  obtains  jurisdiction  to 
give  interest  upon  the  arrears  of  the  an- 
nuity."    That  case  clearly  and  very  ex- 
pressly lays  down  what  I  always  understood 
to  be  the  rule  of  the  Court.     But  it  was 
argued  that  that  rule  has  been  altered  by  the 
recent  courae  of  legislation  on  the  subject, 
and  two  statutes  have  been  referred  to-* 
the  3  &  4  Will.  4.  c.  42.  and  1  &  2  Vict, 
c.  110.     The  question  as  to  the  operation 
of  the  former  statute  had  come  before  me 
in  Re  PowelTs  Trust,     Of  course,  I  place 
no  reliance  on  my  own  judgment,  but  with 
Booth  V.  Leycester  and  Mariyn  v.  Blake 
to  guide  me,  I  feel  no   difficulty.     The 
latter  of  these  cases  disposes  of  the  ques- 
tion which  has  been  raised  under  the  second 
statute.    But,  independently  of  Mariyn  v. 
Blake,  I  am  of  opinion  that  the  certificate 
of  the  chief  clerk  is  no  order  for  payment 
within  the  18th  section  of  the  1  &  2  Vict, 
c.  110.     I  think,  therefore,  that  neither 
statute  applies;  nor  can  I  find  any  spe- 
cial circumstances  to   take  the  case  out 
of  the  operation  of  the  two  last-named 
cases.     There  is   nothing    to   stop   pay- 
ment of  the  arrears   except   the    neces- 
sary delay  in   carrying  out  the  proceed- 
ings in  the  suit  in  this  court :    and  legal 
delay  is   not  sufficient  to  authorize  the 
Court  to  order  payment   of  interest  on 
arrears.     If  this  claim  were  allowed,  and 
interest  on  the  arrears  given,  why  should 
not  interest  be  allowed  on  the  arrears  of 
interest  due  on  a  bond  ?  Every  man,  when, 
he  purchases  an  annuity,  has  in  view  re- 
payment by  instalments,  and  I  do  not  see 
any  difference  in  this  respect  between  an 
annuity  and  the  repayment  of  mortgage 
money.  In  truth,  the  Court  is  being  asked 
to  give  interest  on  arrears  of  interest  which 
have  been  ascertained  by  tbe  chief  clerk's 
certificate.     Upon  the  whole  case,  I  am 
quite  clear  that  his  Honour  has  most  cor- 
rectly decided  this  question ;  and  my  opin«- 
ion  is,  that  the  appeal  must  be  dismissed, 
and  dismissed  with  costs. 


(5)  t  Vet.  Jen.  117. 
.    (0)  a  Dm,  ft  W.  125. 
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SALTER  P.  BRADSHAW. 
BRADSHAW  V,   SALTER. 


Vendor  and  Purchaser -^^  Retersion  "-^ 
Contract —  Value — Evidence, 

A  young  man  of  the  age  of  twentg^two^ 
being  the  owner  of  a  reversionary  interest 
in  a  freehold  estate,  contingent  on  his  mr- 
viving  his  father  and  mother,  whose  respeC" 
tive  ages  were  fifty-four  and  forty-seven, 
sold  the  same  by  private  contract.  There 
was  a  doubt  whether  the  reversion  was  in 
fee  or  in  tail,  but  no  steps  were  taken  to 
ascertain  its  market  value.  Upon  the  death 
of  the  surviving  tenant  for  life,  after  a 
lapse  of  thirty' eight  years,  the  vendor  claim' 
ed  payment  of  a  charge  upon  the  estate,  tin- 
hnown  at  the  time  of  the  purchase,  and  he 
instituted  a  suit  to  rescind  the  contract,  on 
the  ground  of  fraud  and  inadequacy  of  price, 
or  otherwise  to  foreclose  the  equity  of  re* 
c^emp/fofi:— Held,  that  a  purchaser  must, 
under  such  circumstances,  satisfy  the  Court, 
by  evidence  taken  at  the  time  of  purchase, 
that  the  purchase  was  bond  fide  and  for  full 
value ;  but  that  in  the  absence  of  such  evi* 
dence  the  purchase  must  be  set  aside. 

The  suit  of  Salter  v.  Bradshaw  was  in- 
stituted on  the  10th  of  May  1856  by  the 
Hev.  Henry  George  Salter,  to  s^t  aside 
certain  deeds  dated  the  20th  and  21st  of 
February  1818,  and  a  fine  levied  thereon 
in  pursuance  of  an  agreement  entered  into 
with  William  Bradshaw,  deceased,  for  the 
purchase  of  the  plain  tiff's  reversionary  inter- 
est in  divers  messuages,  lands  and  heredita- 
ments situate  in  the  parish  of  St.  Matthew, 
Bethnal  Green,  in  the  county  of  Middlesex. 
Should  this  fail,  the  bill  in  the  alternative 
prayed  for  an  account  of  certain  charges  on 
the  estate  and  payment,  or  otherwise  for  a 
foreclosure.  The  suit  of  Bradshaw  v.  Salter 
was  instituted  on  the  21st  of  January  1857, 
by  Mary  Ann  Bradshaw  and  her  children, 
to  have  the  deeds  which  had  been  executed 
carried  into  effect,  and  for  the  specific  per- 
formance of  the  contract. 

By  a  deed,  dated  the  80th  of  December 
1795,  made  in  contemplation  of  a  marriage 
between  James  Salter  and  Elizabeth  King 
Busby,  it  was  agreed  that  divers  messu- 


ages, lands  and  hereditaments  situate  in 
the  parish  of  St.  Matthew,  Bethnal  Green, 
in  the  county  of  Middlesex,  to  which 
Elizabeth  Busby  was  entitled  absolutely, 
should  be  conveyed  to  trustees,  upon  trust 
after  the  marriage  to  pay  the  renta  to  J. 
Salter  for  life,  with  remainder  to  Eliza- 
beth Busby  for  life,  and  after  the  decease 
of  the  survivor  to  be  equally  divided  be- 
tween the  issue  of  the  marriage,  if  any, 
share  and  share  alike. 

The  intended  marriage  was  solemnized 
on  the  81st  of  December  1795,  and  the 
plaintiff  H.  G.  Salter  was  bom  on  the  12th 
of  October  1796,  but  there  was  never  any 
other  issue  of  the  marriage. 

By  indentures  of  lease  and  release,  dated 
respectively  the  20th  and  21st  of  Novem- 
ber 1796,  made  between  J.  Salter  and 
Elizabeth  Xing,  his  wife,  of  the  one  part, 
Edward  Augustus  Butcher  and  George 
Jocelyn  Robinson,  of  the  other  part,  and 
by  a  fine  sur  conuzance  de  droit  eome  eeo, 
the  messuages,  lands  and  hereditaments 
at  Bethnal  Green,  the  estate  of  Mrs.  Salter, 
were  limited  and  assured  to  the  use  of 
J.  Salter  for  life,  with  remainder  to  the 
use  of  Elizabeth  King  for  life,  with  re- 
mainder to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  such  uses 
and  upon  such  trusts  for  the  benefit  of  the 
issue  of  the  marriage  as  expressed  in  the 
deed  of  the  dOth  of  December  1795,  to 
the  intent  that  the  issue  of  the  body  of  J. 
Salter  on  the  body  of  Elizabeth  King,  his 
wife,  might  have  such  estate  therein  as 
was  therein  agpreed  to  be  limited ;  and 
after  the  determination  of  the  several 
estates,  to  the  use  of  the  child,  if  only  one, 
and  if  more  than  one,  then  of  all  the  chil- 
dren of  J.  Salter  on  the  body  of  Elizabeth 
King  Salter,  his  wife,  to  be  equally  divided 
between  them,  as  tenants  in  common  in 
tail,  with  cross-remainders  between  them 
in  tail ;  and  on  failure  of  issue  of  all  siich 
children,  to  the  use  of  the  survivor  of  the 
said  J.  Salter  and  his  wife  in  fee  simple. 

The  messuages,  lands  and  hereditaments 
in  question  formed  part  of  larger  estates 
which,  under  the  49  Geo.  3.  cap.  ex.,  were 
partitioned  and  divided  between  the  parties 
entitled.  It  was  now  alleged  that  the 
share  of  Mrs.  Salter  was  subject  to  a  charge 
of  338/.  6s,  Sd,,  and  also  to  a  further  charge 
of  436/.  2s,  Sd,,  the  costs  of  the  partition. 
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Tkeie  two  tmnt  were  laid  to  have  been 
peid  by  J.  Salter  out  of  his  own  money. 

By  an  indenture,  dated  the  16th  of  May 
1810,  J.  Salter,  to  the  intent  that  the  two 
nuns  of  333/.  6«.  Sd.  and  436/.  2s.  Bd. 
Bigfat  be  kept  on  foot  as  subsisting  charges, 
sasigned  the  same  to  John  Miers,  in  trust 
fiv  J.  Salter,  his  executors,  administrators 
sad  assigns ;  and  by  the  same  indenture 
Lomiso  Stable,  in  whom  the  residue  of 
two  tenns  of  500  and  600  years  in  the 
estate  were  vested,  declared  that  he,  his 
ttccotors,  administrators  and  assigns  would 
•tend  possessed  of  the  premises  during  the 
Icnns  for  securing  the  payment  of  the  said 
turns  and  interest 

On  the  28th  of  January   1818,  H.  G. 
Salter,  who  was  then  in  the  twenty-second 
yesr  of  his  age,  and  was  studying  the  law 
•ader  Mr.  Seij.  Manning,  signed  an  agree- 
ment to  sell  to  W.  Bradshaw,  for  1 ,200/., 
tlie  absolute  reversion  of  all  that  freehold 
estate  situate  in   the  parish  of  Bethnal 
Gieea,  consisting  of  divers  messuages,  &c. 
m  described  in  the  3rd  Schedule  of  49 
Geo.  3.  cap.  ex. ;  all  of  which  W.  Brad- 
iksw  was   to  become  entitled   to  on  the 
deeease  of  the  survivor  of  James  Salter, 
<|ed  fifty-four,  and  Elisa  King,  his  wife, 
^ged  forty-seven,  and  H.  6.  Salter  thereby 
^gaged  to  make  out,  at  his  own  expense, 
<  perfect  title  to  the  reversion,  and  exe- 
^te  A  proper  conveyance  thereof  to  W. 
Bradahaw  and   his   heirs,  as  he  or   they 
should  direct,  and  also  to  pay  the  expense 
<>f  such  conveyance,  which  was  to  be  pre- 
iMured  by  W.  Bradshaw,  who  agreed  to  pay 
Uie  purehasennoney  upon  the  execution  of 
%ieh  conveyance. 

By  indentures  of  lease  and  release,  dated 

^e  20th  and  21st  of  February  1 818,  which 

i^Mited  the  title  of  the  vendor,  and  that  he 

^»as  entitled   either   to  an  estate  in    tail 

Or  in  fee,  H.  G.  Salter,  in  consideration 

of   1,200/.,   less   39/.    13^.,    towards   the 

Expense  of  the  conveyance,  granted  and 

vtknsed  all  the  several  messuages,  lands  and 

hereditaments,  with  their  appurtenances, 

U>  W.  Bradshaw,  his  heirs  and  assigns,  for 

tn  the  estate  and  interest  which  H.  G. 

Salter  had  or  could  or  might  grant  therein, 

subject   to  the  estates   for    the  lives   of 

^-  Mter  and  Eliza  King,  his  wife,  and  the 

Sfe  of  the  survivor  of  them,  and  subject 

>lio  to  the  contingency  that  there  might 


be  other  issue  of  the  marriage,  and  subject 
to  the  land-tax  thenceforth  payable  for  the 
same,  and  subject  to  the  leases  and  power 
of  leasing  given  to  the  tenant  for  life  by 
the  act  of  parliament. 

The  deed  then  contained  a  covenant  to 
levy  a  fine  sur  eonuzanee,  &c.,  and  also 
after  the  death  of  the  surviving  tenant  for 
life  to  suffer  a  recovery  to  the  use  of 
W.  Bradshaw,  his  heirs  and  assigns. 

In  Hilary  Term,  58  Geo.  3,  H.  G.  Salter 
accordingly  levied  a  fine  of  the  estate  to 
the  uses  declared  in  the  deed  of  release  of 
the  21st  of  February  1818. 

H.  G.  Salter,  by  his  bill,  now  alleged, 
that  at  the  time  of  entering  into  the  con- 
tract he  was  in  embarrassed  circumstances, 
that  he  had  pressing  occasion  for  money, 
that  several  actions  at  law  had  been  brought 
against  him  for  the  recovery  of  debts  due 
from  him;  that  he  had  then  been  twice 
recently  arrested  for  debt,  and  that  he  was 
threatened  by  other  creditors  with  legal 
proceedings  for  debts  due  from  him  ;  that 
with  a  view  to  extricate  himself  from  his 
difficulties  he  applied  to  G.  A.  Hill,  and 
that  through  him  he  was  introduced  to 
"W.  Bradshaw,  and  that  being  ignorant  of 
such  matters  and  trusting  that  W.  Brad- 
shaw, who  was  aware  of  his  difficulties, 
would  deal  fairly  with  him,  and  being  with- 
out any  available  advice  or  assistance,  ex- 
cept that  of  G.  A.  Hill,  he  left  the  matter 
wholly  to  them,  and  that  they  accordingly 
prepared  the  agreement  which  he  signed. 

The  bill  also  stated  that  H.  G.  Salter 
was  wholly  ignorant  either  of  the  rental  or 
value  of  the  property,  or  of  his  interest 
therein ;  that  H.  G.  Salter  subsequently 
met  W.  Bradshaw  and  G.  A.  Hill  at  the 
Grecian  Coffee  House,  and  then  executed 
the  deeds  of  the  20th  and  21st  of  February 
1818. 

The  bill  then  alleged  that  the  deeds  were 
prepared  by  W.  Bradshaw  or  his  solicitor, 
that  no  draft  was  ever  perused  by  H.  G. 
Salter  or  by  any  person  on  his  behalf;  that 
the  deeds  were  never  explained  tohim  before 
their  execution,  but  that,  on  the  contrary, 
they  were  produced  by  Messrs.  Hill  and 
Bradshaw  ready  drawn  and  prepared  for 
execution,  and  without  the  fact  of  the  sale 
being  known  to  J.  Salter,  from  whom,  at 
the  request  of  Messrs.  Bradshaw  and  Hill, 
it  was  carefully  concealed. 
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At  the  execution  of  the  deed  W. 
Bradshaw  paid  G.  A.  Hill  1,200/m  less 
300/.,  which  hy  arrangement  prcYiously 
entered  into,  G.  A.  Hill  was  to  receive 
and  apply  in  satisfaction  of  some  of  H.  G. 
Salter's  debts,  but  he  neglected  to  dis- 
charge them,  so  that  the  plaintiff  received 
out  of  the  purchase-money  900/.  only,  and 
the  sum  of  61.  19«.  lOi.,  the  last  sum 
being  returned  by  W.  Bradshaw  out  of 
20/.  retained  by  him  to  pay  the  bill  of 
costs  of  his,  W.  Bradshaw's,  solicitors. 

The  bill  also  alleged  that  the  reversion- 
ary interest,  whether  calculated  according 
to  the  tables  or  the  market-price  thereof, 
was  of  much  larger  value  at  the  time  of 
the  execution  of  the  deeds  than  the  consi- 
deration-money paid,  regard  being  had 
to  the  age  of  J.  Salter  and  his  wife, 
and  to  the  fact  that  there  had  never  been 
any  issue  of  the  marriage  other  than  him- 
self. 

It  was  also  alleged  that  the  estates  con- 
veyed to  W.  Bradshaw  were  for  the  pur- 
poses of  partition,  as  stated  in  the  3rd 
Schedule  to  the  49  Geo.  3.  cap.  ex.,  valued 
at  7,603/.  ;  that  William  Bradshaw  had 
estimated  the  difference  in  value  between 
an  absolute  reversionary  interest  and  a  re- 
version subject  to  the  contingency  of  there 
being  any  other  child  or  children  of  James 
Salter  and  his  wife  at  one-seventh  part  of 
the  value  of  the  reversion  as  an  absolute 
reversion. 

By  an  indenture,  dated  the  15th  of 
March  1 847,  and  duly  registered  in  Mid- 
dlesex, James  Salter  assigned  the  two 
sums  of  338/.  6«.  8c/.  and  the  436/.  2s.  8</., 
and  all  interest  thereon,  to  H.  G.  Salter, 
his  executors,  administrators  and  assigns. 

Elisabeth  King  Salter  died  on  the  25th 
of  June  1839,  and  James  Salter  died  on  the 
25th  of  January  1855. 

The  bill  then  charged  that  the  deeds  of 
the  20th  and  21st  of  February  1818,  and 
the  fine  levied  thereon,  were  parts  of  one 
transaction,  and  that  they  ought  to  stand 
as  a  security  only  for  the  amount  actually 
advanced  by  W.  Bradshaw,  with  interest 
from  the  time  of  advance. 

W.  Bradshaw,  by  his  will,  dated  the 
22nd  of  January  1853,  gave  aJl  his  free- 
hold, copyhold  and  leasehold  estates  unto 
and  to  the  use  of  his  wife  Mary  Ann 
Bradshaw,  her  heirs,  executors,  adminis- 


trators and  assigns,  upon  tmst  for  the 
benefit  of  herself  and  her  children,  and  he 
appointed  his  wife  executrix  of  hit  will. 
The  testator  died  on  the  12th  of  July 
1855. 

The  bill  then  charged  that  the  888/. 
6s.  Bd.  and  the  436/.  2s.  Sd,  were  still  due 
to  H.  G.  Salter,  with  an  arrear  of  interest, 
and  submitted  that  he  was  entitled  to  an 
account  of  what  was  due  in  the  event  of 
the  deeds  of  the  20th  and  21st  of  Febmmry 
1818  being  upheld. 

It  also  charged  that  Messrs.  Miers  and 
Stable  were  both  dead,  and  that  there  was 
not  now  any  legal  personal  representatire 
of  either  of  them. 

The  defendants  by  their  answer  stated, 
they  believed  that  the  terms  of  500  and 
600  years  in  the  hereditaments  had  been 
assigned  to  Lorenzo  Stable  to  attend  the 
uses  declared  on  the  estates  by  the  deeds 
of  the  20th  and  21st  of  November  1796; 
that  at  the  time  of  the  purchase  of  the 
reversion  it  was  doubtful  whether  H»  G. 
Salter  was  entitled  to  the  estates  in  tail 
or  in  fee,  but  that  they  did  not  know 
whether  the  estates  were  subject  to  the  pay- 
ment of  the  333/.  6s.  Sd.  and  436i.  2s.  Bd.; 
that  the  facts  relative  to  the  purchase 
were  drawn  from  documents ;  that  the 
reversion  was  offered  to  W.  Bradshaw 
through  W.  G.  Williams,  an  auctioneer, 
who  was  instructed  by  H.  O.  Salter; 
that  after  several  interviews  with  the 
plaintiff,  who  was  accompanied  by  Mr. 
Davison,  a  solicitor,  who  either  was  or  had 
been  a  clerk  to  Mr.  Hill,  Bradshaw  agreed 
to  become  the  purchaser ;  that  the  agree* 
ment  was  prepared  and  executed  and  wit* 
nessed  by  John  Williams,  a  brother  of  tht 
auctioneer;  that  abstracts  of  title  wen 
obtained  firom  Messrs.  Aldridge  &  Colley 
Smith,  the  solicitors  of  James  Salter ;  thai 
they  were  laid  before  counsel,  with  whom 
H.  G.  Salter  himself  had  several  interviews; 
that  W.  Bradshaw  hesitated  to  complets 
the  purchase  in  consequence  of  the  difficnl- 
ties  and  contingencies  stated  in  connsd's 
opinion,  but  that,  finally,  W.  Bradshaw 
agreed  to  complete  the  purchase,  and  be 
instructed  Messrs.  Robinson  &  Hine,  bis 
solicitors,  to  levy  the  fine ;  that  fisir  eopies 
of  the  conveyance  and  fine  were  sent  to 
Mr.  Hill  to  peruse,  on  behalf  of  H.  G. 
Salter,  and  were  returned  by  him  ngaed 
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nd  appioYad  on  belialf  of  H.  O.  Salter; 
tkat  the  eDgnmmeiitt  were  prepared  and 
nbseqiitiitly  eent  to  Mr.  Hill  for  exami* 
latkm  on  behalf  of  the  plaintifft  and  that 
H.O.  Salter  afterwards  attended  the  Judge, 
ad  paned  the  fine*    The  defendants  also 
denied  that  W.  Bradahaw  had  any  know- 
ledge of  H.  O.  Salter's  embarrassed  cir- 
cnrostanceat  as  alleged  in  the  bill.     They 
ilio  denied  that  W.  Bradshaw  had,  before 
pvefaasing  the  estate,  any  knowledge  of 
the  charge  of  the  16th  of  May  1810,  and 
nlmitted  that  the  plaintiff  coold  not  be 
permitted  to  set  it  np,  as  W.  Bradshaw 
wai  a  pnrchaser  witiiout  notice.     They 
alio  said  that  H.  G.  Salter  had  a  copy  of 
tke  act  of  parliament  in  his  possession, 
nd  that  he  could  not  have  been  ignorant 
of  the  rental  and  Talne  of  the  estate,  as 
thqr  were  expressly  stated  therein. 

The  defendants,  however,  to  put  an  end 
to  Htigatioiiy  offered  to  pay  the  two  sums 
of  SS3/.  6«.  Sd.  and  436/.  2«.  8i.,  with 
bterest  from  the  death  of  J.  Salter,  if  the 
Coiit  would  sanction  it,  on  behalf  of  the 
isfint  defendants,  upon  H.  G.  Salter  exe- 
csting  a  oouYeyance  under  the  Act  for  the 
Abdition  of  Fines  and  Recoveries. 

They  then  stated  the  £ict,  that  the  deeds 
of  die  SOth  and  21st  of  February  1818 
vers  executed  at  a  special  meeting,  and 
tkat  H.  G.  Salter  was  attended  by  G.  A. 
Bin,  his  solicitor,  and  Mr.  Bradshaw  by 
Wilhain  Hine,  his  solicitor;  that  a  fair 
eo|ry  of  the  draft  of  the  deed  had  been  sent 
ttt  Mr.  Hill,  and  approved  by  him  on 
Uudf  of  Mr.  Salter;  tiiatthe  engrossments 
kad  in  like  manner  been  sent  and  ex- 
ttBDed  by  him ;  and  that  the  deeds  were 
^Rwn  by  counsel.  They  also  denied  the 
dkgation  that  the  sale  was  made  at  the 
fairs  of  G.  A.  Hill  and  W.  Bradshaw,  or 
ci&er  of  them,  or  that  it  was  carefully 
coaeealed  from  James  Salter,  or  that  any 
■vch  desire  was  expressed ;  that  the  whole 
1M0{.,  less  89/.  18s.  towards  the  expense 
of  the  fine  and  conveyance,  was  paid  to 
^phuntili;  and  that  61.  \9».  lOd.  out  of 
^  8M.  lism  was  subsequently  paid  to 
R*  0.  Salter,  as  the  sum  payable  at  the 
King's  Silver  Office  on  account  of  the  fine 
vsi  less  than  contemplated ;  that  the  deeds 
were  registered  in  Middlesex ;  and  that 
Mtiee  was  served  on  the  trustees  of  the 
Mtste,  and  of  the  terms  existing  therein  ; 
that  considering  the  contingencies  existing, 


the  possibility  of  the  estate  being  lost 
by  H.  G.  Salter  dying  a  bachelor,  and  of 
other  children  of  his  father  and  mother 
being  bom,  the  1,200/.  was  the  full  value 
of  the  reversion  depending  on  two  lives  of 
the  respective  ages  of  fifly-four  and  forty- 
seven  years,  and  though  the  estate  for  par- 
tition had  been  valued  at  7,603/.,  still  it 
was  without  reference  to  deductions  for 
insurance,  repairs,  or  rates,  and  land  and 
other  taxes  ;  aqd,  lastiy,  they  submitted 
that  H.  G.  Salter  was  not  entitled  to  the 
relief  asked,  on  account  of  the  lapse  of 
time,  and  his  laches  in  filing  the  bill,  as 
most  of  the  persons  concerned  in  the  pur- 
chase were  dead,  and  their  evidence  lost 
to  the  defendants. 

The  evidence  given  on  behalf  of  the  plain- 
tiff was  by  the  clerk  of  a  surveyor  and  an 
auctioneer,  who  stated  that,  considering  the 
nature  of  the  reversionary  interest  and  the 
condition  of  the  premises  in  February  1818, 
so  far  as  it  could  be  ascertained,  and  the 
contingencies  and  other  circumstances,  the 
market  value  of  the  reversionary  interest 
when  purchased  was  1,719/.  The  only 
other  evidence  was,  that  G.  A.  Hill  was  a 
solicitor  much  concerned  in  speculative 
money  transactions. 

From  the  evidence,  on  behalf  of  the 
defendants,  it  appeared  that  at  the  time  of 
the  partition  the  rental  was  estimated  at 
420/.  a  year,  and  that  277/.  10«.  arose 
from  tenancies  at  will.  The  several  wit- 
nesses, who  were  either  auctioneers  or 
actuaries  of  insurance  offices  in  the  city 
of  London,  upon  computations  now  made 
estimated  the  market  value  of  the  absolute 
ceveraion  in  fee,  one  at  1,578/.,  which, 
for  the  doubt  whether  the  plaintiff  was 
tenant  in  fee  or  in  tail,  and  on  account 
of  the  contingency  of  there  being  other 
children,  he  reduced  to  1,100/.;  another 
at  1,520/.,  which,  with  the  doubt  on  the 
title,  the  contingency  of  another  child  and 
the  leasing  power,  he  reduced  to  1,080/.; 
another  at  1,600/.,  which,  for  the  same 
reasons,  he  reduced  to  1,100/.  ;  another 
at  1,360/.,  which,  with  the  doubts  and  con- 
tingencies, he  reduced  to  1,006/.;  another 
at  1,365/.,  which,  for  the  same  reasons,  he 
reduced  to  1,008/.;  and  these  sums  were 
again  further  reduced,  if  the  reversion  had 
been  sold,  subject  to  the  769/.  9s.  4c/.  now 
claimed.  They  all  also  said  that  the  re- 
version would  have  been  of  a  still  less 
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▼altie  if  the  life  of  H.  O.  Salter  was  to  haVe 
been  insured  against  the  lives  of  his  father 
and  mother. 

Mr.  Selwyn  and  Mr.  W.  H.  Terreli,  for 
H.  G.  Salter,  insisted  that  the  purchase 
had  been  made  at  an  under  value,  and  that 
in  the  absence  of  proof  that  the  full  market 
value  had  been  paid,  the  transaction  would 
be  set  aside,  especially  as  the  purchase 
was  made  from  an  expectant  heir,  a  young 
man  wholly  dependent  on  his  father,  and 
in  greatly  embarrassed  circumstances. 
Edwards  v.  Burt,  2  De  Gex,  M.   & 
G.  55  ;  s.  c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  215. 
Bowes  V.  Heaps,  3  Yes.  &  B.  117* 

Mrn  R.  Palmer,  Mr.  FoUeH  and  Mr. 
Sheffield,  tot  the  defendants. — This  pur- 
chase was  made  bond  fide ;  it  was  without 
fraud  or  imposition,  which  was  not  proved, 
and  which  could  not  be  implied  from 
inadequacy  of  price.  If  this  transaction 
were  set  aside,  it  would  render  reversions 
nearly  unsaleable.  There  was  a  fair 
doubt  whether  the  vendor  was  entitled 
in  tail  or  in  fee  ;  there  was  the  chance  of 
other  issue  of  his  father  and  mother  being 
bom,  and  being  a  bachelor,  there  was 
the  chance  of  his  never  marrying  and 
dying  in  the  lifetime  of  his  parents: 
all  these  circumstances  would  reduce  the 
value.  There  were  allegations  in  the  bill 
that  the  whole  purchase-money  had  not 
been  paid ;  the  proof,  however,  was  directly 
the  reverse.  The  evidence  given  by  the 
plaintiff  as  to  the  value  was  altogether 
unsatisfactory  and  indefinite,  but  the  tes* 
timony  on  behalf  of  the  defendants  was, 
that  more  than  the  value  had  been  paid. 
The  tenants  for  life  had  large  powers  of 
dealing  with  the  property.  They  could 
alter  its  entire  character ;  it  was  liable  to 
become,  not  only  dilapidated,  but  unpro- 
ductive for  long  periods ;  it  was  also  liable 
to  insurance,  rates  and  taxes,  as  well  as  to 
•the  costs  of  collecting  the  rents.  The  diffi- 
culty of  proving  the  death  of  the  tenants 
for  life,  as  well  as  the  probable  chance  of 
litigation  to  obtain  the  possession,  was  also 
to  be  considered.  It  was  manifest,  there- 
fore, that  the  sum  paid  exceeded  the  market 
value  of  the  reversion.  These  difficulties 
had  been  so  much  felt  that  Mr.  Bradshaw 
Jiad  hesitated  to  complete  the  contract.  It 


was,  however,  completed,  the  risks  had 
been  run,  thirty-eight  years  had  elapsed 
since  the  transaction,  and  this  suit  was 
now  most  ungraciously  instituted,  when 
the  purchaser  and  nearly  all  the  parties 
to  the  transaction  vere  dead.  The  laches 
of  the  plaintiff,  therefore,  would,  alone, 
prevent  his  getting  the  relief  asked.  The 
bill  must,  therefore,  be  dismissed.—- 

Headen  v.  Rosher,  M'Cle.  &  Y.  89. 

Sugden's  Vend,  and  Pur.  235,  ed.  13. 

PotU  V.  Curtis,  Younge,  543. 

Hadwen  v.  Hadwen,  23  Beav.  551. 

Thompson  v.  Simpson,  1  Dm.  &  W. 
459. 

Roche  V.  Roche,  2  Jo.  &  Lat.  561. 

Rochfori  V.  Fitzmauriee^  2  Dru.  &  W. 
1,21. 

Meure  v.  Meure,  2  Atk.  265. 

The  Master  of  the  Rolls. — My  im- 
pression is,  that  the  contract  cannot  stand. 
I  assume  that  there  were  doubts  existing  as 
to  whether  the  vendor  was  entitled  in  fee  or 
in  tail,  and  the  purchaser  has  the  right  to 
all  the  benefits  arising  upon  them,  and  my 
impression  is,  that  the  vendor  was  tenant 
in  tail ;  but  still  the  purchaser,  when  called 
upon  at  any  time,  must  shew  that  he  gave 
full  value  for  the  reversion.  The  plaintiff 
was  not  required  to  go  into  evidence  to 
shew  the  value  of  the  reversion.  It  is 
impossible  for  roe  to  say  that  the  sum  paid 
was  the  full  value;  no  estimate  of  the  value 
appears  to  have  been  made,  though  the 
value  of  the  estate  was  stated  in  the  act  of 
parliament  nine  years  before  this  trans- 
action. I  cannot,  however,  act  upon  the 
presumption  that  the  property  was  of  a 
given  value  forty  years  ago.  In  Edwards 
V.  Burt  the  property  was  small ;  an  actuary 
had  there  been  employed  ;  the  Lords  Jus- 
tices, however,  were  of  opinion  that  there 
was  no  proof  that  the  full  market  value 
of  the  property  had  been  given,  and  they 
set  the  transaction  aside.  In  this  case  no 
estimate  was  made  by  any  competent  per- 
son at  the  time.  I  will,  however,  look  at 
the  papers,  to  see  what  notes  were  made 
by  W.  Bradshaw  himself  at  the  time,  and 
give  my  judgment  to-morrow. 

July  21. — The  Master  of  the  Rolls. 
— It  is  established  by  modem  decisions 
that  the  purchaser  of  a  reversionary  interest 
must  satisfy  the  Court  that  he  at  the  time 
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hmd  JUle  gftve  fiill'Talue  for  the  interest 
purchaaed.     In  order,  therefore,  to  main- 
lahi  the  Talidity  of  the  transaction,  it  is 
essential  that  he  ^hould  preserve  abundant 
efidence  that  at  the  time  of  the  purchase 
the  pnoe  p«id  was  the  full  value,  and  that 
tie  reversion  purchased  was  of  no  greater 
▼tine  than  that  which  he  gave  for  it     In 
the  present  case  not  only  has  he  not  pre- 
KTffd  any  such  evidence,  but  he  has  made 
it  impossible  to  obtain  any  such  evidence. 
It  is  out  of  the  question  to  suppose  that 
tlie  Court  can  arrive  at  a  satisfactory  con- 
dunon  by  any  speculative  opinions  upon 
wbtt  the  probable  value  of  the  reversion 
wu  St  the  time  ;  it  is  not  what  the  value 
of  this  particular  property  was  nine  years 
before,  or  what  it  is  at  the  present  time, 
tbat  is  to  be  considered.     It  is  a  perfectly 
^  fide  case,   but    the    purchaser    has 
tbooght  fit  not  to  preserve  any  evidence 
of  the  valoe,  nor  to  ascertain  at  the  time 
vbat  the  value  of  it  was;  that  is  very  clearly 
ibewn ;  and  circumstances,  now  that  it  has 
Uen  in,  have  made  it  impossible  now  to 
tteertain  what  the  value  was.     I  think, 
<Iio,  that  the  time  since  the  purchase  was 
Qide  cannot  be  reckoned  at  all,  although 
1  should  feel  disposed  to  give  the  pur- 
^kser  every  advantage  that  could  be  de- 
''^  from  the  great  length  of  time  that 
^  elapsed,  vis.,  forty- one   years,  since 
tte  transaction  took  place  ;  but,  then,  the 
'Version  did  not  fall  into  possession  until 
^  25th  of  January  1855,  and  the  bill  was 
'led  a  year  after.     If  it  could  have  been 
'Wwn  that  great  pains  had  been  taken  to 
*ieertain  what  was  the  value  at  the  time 
^  porehase,  that  a  person  had  been  em- 
ployed to  value  the  reversion,  but  that  by 
'^^feason   of  death,  or  other  circumstances, 
Uiat  evidence  had  been  lost  and  could  not 
'H^w  be  ascertained,  it  would  have  been  a 
^Hatter  of  great  importance,  but  it  is  proved 
^hat  the  value  was  not  ascertained ;  and  the 
^^^salt  is,  that  the  transaction  complained 
^f  in  the  suit  of  Salter  v.  Bradshaw  must 
W  set  aside,  hot  I  shall  not  give  costs  on 
^ther  side.  The  suit  of  Bradshaw  v.  Salter 
Unst  he  dismissed,  but  without  costs. 
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Mortgage — Foreclosure — Subsequent  /n- 
cumbrancers — Sale. 

A  first  mortgagee  filed  a  bill  offoreclo^ 
sure,  and  asked  for  a  decree.  Subsequent 
incumbrancers  asked^  under  the  15  ^  IG 
Vict,  c,  86.  s,  48,  for  a  sale  of  the  mort* 
gaged  estates.  The  plaintiff  not  consenting^ 
the  Court  directed  the  subsequent  incum- 
brancers to  deposit  a  sum  of  200/.  to  cover 
the  expense  of  any  ineffectual  attempt  to  sell^ 
and  also  directed  a  reserved  bidding  to  be 
fixed  sufficient  to  cover  the  amount  due  to 
the  plaintiffs  and  made  an  order  for  sale  of 
the  estates  within  a  given  time,  andforeclo* 
sure  in  default. 

The  plaintiff,  as  first  mortgagee,  insti- 
tuted a  suit  to  obtain  a  foreclosure  of  divers 
freehold  estates,  which  had  been  conveyed 
to  him  in  fee  to  secure  the  payment  of 
7,000/.,  which  was  due,  together  with  an 
arrear  of  interest. 

Mr,  R,  Palmer  and  Mr,  Renshaw,  for 
the  plaintiff,  asked  for  the  usual  decree 
of  foreclosure. 

Mr,  Osborne  Morgan,  for  subsequent 
incumbrancers,  asked  the  Court  to  exercise 
the  discretion  given  to  it  by  the  15  &  16 
Vict.  c.  86.  s.  48,  and  to  direct  a  sale  of 
the  estate.— 

Bellamy  v.   Cockle^  23  Law  J.  Rep. 

(n.s.)  Chanc.  456. 
Boydell  v.  Manby,  9  Hare,  ^pp.  liii. 

The  Master  of  the  Rolls. — When  a 
first  mortgagee  withholds  his  consent  to  the 
sale  of  the  estate,  not  only  have  I  usually 
required  a  deposit  sufficient  to  cover  the 
expense  of  an  abortive  attempt  to  sell,  but 
I  have  also  directed  a  reserved  bidding  to 
be  fixed,  that  there  may  be  sufficient  to  pay 
the  amount  which  may  be  ultimately  found 
due  upon  the  first  mortgage.  If,  there- 
fore, the  incumbrancer  who  desires  the 
sale  deposits  a  sum  of  200/.  within  a  week 
after  the  chief  clerk  shall  have  fixed  a 
reserved  bidding  and  given  his  certificate, 
I  will  order  a  sale  of  the  estate;  but  if  it 
should  not  be  sold  within  six  months,  all 
the  parties  must  stand  foreclosed. 
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mU^Probaie  Act,  20  ^  21  Viet.  e.  77. 
-^Discovery  in  Aid  of  Proceedings  in  the 
Court  of  ProbatC'^Ii^unction. 

The  old  rule  that  the  Court  would  not 
admit  a  biU  of  discovery  in  aid  ofthejuris^ 
diction  of  the  Eedesiastieal  Court  is  not 
applicable  to  the  case  of  a  bill  for  discovery 
in  aid  of  proceedings  in  the  Probate  Courts 
that  Court  not  having  the  same  power  of 
compelling  discovery  as  the  Ecclesiastical 
Court  had» 

An  heir-at-law  having  been  cited  to  see 
proceedings  commenced  in  the  Probate  Court 
for  the  purpose  of  proving  the  testator*  swUl 
in  solemn  form,  filed  several  pleas  denying 
the  validity  of  the  will,  and  filed  a  bill  of 
discovery  in  aid  of  his  pleas,  and  moved 
for  an  injunction  to  stay  proceedings  until 
answer.  Interrogatories  not  having  been 
filed,  the  motion  was  refused,  with  costs, 
but  leave  was  given  to  move  on  a  future  day, 
after  the  interrogatories  should  have  been 
filed. 

This  was  a  motion  to  stay  proceedings 
in  a  suit  in  the  Probate  Court,  promoted 
by  the  defendant,  to  prove  in  solemn  form 
per  testes  the  will  of  Hugh  Fuller,  dated 
the  1st  of  March  1851  (whereby  the  defen- 
dant was  constituted  sole  executor  and 
residuary  legatee  and  devisee),  until  the 
defendant  should  have  put  in  a  full  and 
perfect  answer  to  the  plaintiff's  bill.  The 
testator  died  on  the  5th  of  September  1858, 
and  on  the  9th  of  November  the  defendant 
commenced  a  suit  in  the  Court  of  Probate 
against  Eleanor  Fuller,  one  of  the  next- 
of-kin,  for  the  purpose  of  proving  the  will 
in  solemn  form  of  law,  and  on  the  23rd  of 
November  the  plaintiff  was  served,  as  the 
heir-at-law,  with  a  citation  to  see  the  pro* 
ceedings  in  the  suit,  and  duly  appeared.  On 
the  16th  of  December  the  defendant  filed 
his  declaration,  propounding  the  will,  and 
on  the  11th  of  January  1859  the  plaintiff 
filed  the  following  pleas  :-*First,  that  the 
alleged  will  wasnot  executed  according  to  the 
provisions  of  the  Wills  Act  (1  Vict.  c.  26); 
secondly,  that  the  deceased,  at  the  date  of 
the  alleged  will,  was  not  of  perfect  sound 
mind,  memory  and  understanding ;  thirdly, 
that  at,  and  for  many  years  previous  to 


the  date  of  the  alleged  will,  the  deceased 
had  been  in  a  condition  of  mental  imbe- 
cility, and  had  fallen,  and  at  the  time  afore- 
said was  under  the  entire  controul  and 
guidance  of  the  plaintiff  Ingram  and  of 
one  Henry  Hudson,  named  as  a  legatee 
and  devisee  in  the  alleged  will,  and  that 
the  alleged  will  was  signed  by  the  deceased 
while  in  such  state  of  mental  imbedlity, 
and  by  means  of  and  under  the  inflaence 
and  controul  of  the  plaintiff  Ingram  and 
Hudson  and  their  agents.  On  the  14th 
of  January,  replication  was  filed,  and  issue 
was  joined  on  the  22nd  of  January,  and 
the  cause  was  set  down  for  hearing  in 
the  Court  of  Probate.  The  bill  In  the 
present  suit  was  filed  on  the  22nd  of  Fe1>- 
ruary.  After  stating  the  above  facts,  it 
proceeded  to  charge  various  matters  tend- 
ing to  prove  the  insanity  of  the  testator 
and  undue  influence,  and  prayed  for  a 
discovery  of  the  same  matters,  and  an 
injunction  to  restrain  the  proceedings  in 
the  Probate  Court  until  answer. 

At  the  time  of  bringing  on  the  moUon 
interrogatories  had  not  been  filed. 

Mr.  RoU  and  Mr.  Cracknall,  in  support 
of  the  motion. 

Mr.  James  and  Mr.  Hislop  Clarke,  for 
th'b  defendant,  objected  that  the  motion 
could  not  be  made  until  interrogatories  had 
been  filed — Lovellr.  Galloway  {!),  Lloyd 
V.  Adams  (2).  No  discovery  could  be 
obtained  in  this  Court  in  aid  of  the  juris- 
diction of  the  Ecclesiastical  Court,  because 
that  Court  was  fully  capable  of  coming  at 
the  discovery  itself— ^n  v.  Coates  (3), 
The  Earl  of  Derby  v.  the  Duke  of  Atkol 
(4) ;  and  the  Court  of  Probate  had,  by  the 
24th  section  of  the  20  &  21  Vict.  e.  77, 
full  power  to  compel  discovery.  They 
referred  also  to  the  4th  and  29th  sections 
of  the  act. 

WooD,y.C.— -Itis  impossible  to  proceed 
without  the  interrogatories,  or  that  the 
injunction  can  be  moved  for  until  they  are 
filed,  and  upon  that  part  of  the  case  I  shall 
dismiss  this  motion,  with  costs ;  but  I  shall 
give  the  plaintiff  leave  to  serve  a  fresh 

(1)  l7Be»v.  1. 
(20  4  Kay  ft  J.  467. 

(3)  1  Atk.  288. 

(4)  1  Ves.  sen.  202,  205. 
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■oCiee  of  modon  for  Monday.    With  re- 

gnd  to  the  other  part  of  the  case,  I  am 

Mtiifiod  that  the  Court  of  Probate  haa  not, 

nder  the  recent  act,  the  lame  power  which 

the  old  Court  poasetted  ae  to  wills  of  per- 

ioaal  estate ;  hot  clearly  it  has  not  a  similar 

power  as  to  real  estate  in  a  contest  between 

die  deviaee  and    the   heir-at-law.      The 

powers  given  by  the  act  are  certainly  no 

nore  than  the  old  powers  of  the  Ecelesiasti- 

esl  Court  aa  to  wills  of  personal  estate.  The 

power  pTen  by  the  61st  section  of  citing 

As  heir  to  tee  proceedings  is  an  entirely 

■ev  power,  and,  of  course,  the  act  does  not 

toieb  the  question  of  the  right  of  the  heir 

to Inve  the  will  of  real  estate  proved .    But, 

eroi  if  it  were  so,  and  such  power  as  to  wills 

ffieel  estate  were  given  by  the  act,  the  pro- 

etediags  must  be  according  to  the  rules 

hid  down,  and  in  those  rules  there  is  nothing 

mlogous  to  the  old  process  by  allegation 

Md   eonnter- allegation    and    responsive 

alkgation  in  the  nature  of  a  bill  and  cross- 

UL    Therefore,  the   defence  cannot   be 

aide  to  rest  upon  the  process  of  the  old 

Qout,  for  the  old  rules  do  not  apply  to  the 

lev  course  of  proceeding,  and  accordingly, 

tbogfa  I  agree  with  Mr.  James,  that  this 

Coart  would  not  interfere  with  the  old 

Bcdesiastical  Court,  it  cannot  be  said  that 

it  wOl  not  interfere,  because  the  Court  of 

Aobate  has  power  to  compel  discovery,  for 

^  question    must  rest  upon   the   new 

A^wen.     But  the  powers  of  this   Court 

^  not  abrogated  by  the  powers  conferred 

^poo  another  Court,  and  fortunately  so, 

^  thoae  powers  do  not  seem  to  me  to  be 

^Ifieieiit.— --THis  Honour  read   the   24th 

^c^£oD.]-~Tbe  first  part  of  that  section 

^^ena  certainly  to  refer  to  the  examination 

^  witneases.     It  is  possible  the  Court  of 

^lobate  may  examine  witnesses  upon  in- 

Wnogatories,  but  a  question  might  arise 

Whether,   when  you  have  the  answer   to 

^ke  interrogatory  as  to  documents,  you 

^Quld    enforce  the  production   of   those 

^^Qeumentt,  aa  you  can  in  equity.     When 

>Qo  come  to  look  at  the  Rules  and  Orders, 

ttcTO   is  a  clause  (81.)  relating  to  ap- 

tfkakiona  for  the  production  of  instruments 

farporting  to  be  testamentary,  but  I  find 

Vthug  relating  to  any  other  documents. 

tlien,  all  the  directions  as  to  the  trial  are 

^  the  common  form  applicable  to  ordinary 

trills  at  conunon  law,  and  nothing  else. 

5iw  Sbbixs,  XXYIIL— Chamc. 


I  very  much  fear  that  if  the  powers  given 
by  this  act  to  the  Court  of  Probate  were 
required  to  be  put  in  force,  there  would 
be  the  same  difficulty  as  has  been  found 
in  the  courts  of  common  law  as  to  obtain- 
ing discovery.  No  one  would  rejoice  more 
than  1  should  to  find  that  entire  jurisdic- 
tion was  vested  in  that  Court,  but  I  can 
see  nothing  in  the  act  which  satisfies  me 
that  the  Court  of  Probate  has  such  full 
powers.  It  has  been  objected  that  this 
application  has  been  made  for  the  purposes 
of  delay,  but  the  defendant,  being  in  pos- 
session, will  be  no  sufferer  by  the  delay ; 
but  if  he  is  allowed  to  proceed  and  prove 
the  will  in  solemn  form,  the  plaintiff  will 
be  precluded  for  ever.  No  doubt,  in  some 
cases,  that  would  be  very  useful,  but  it  is 
a  very  serious  proceeding,  and  would  affect 
the  plaintiff  far  more  seriously  than  this 
injunction  can  affect  the  defendant.  It  is 
very  important  for  the  heir  to  collect  such 
facts  as  he  can  from  the  evidence  of  others. 
He  must  get  his  facts  well  together  before 
he  comes  to  a  conclusion  upon  the  case, 
and,  after  all,  the  delay  will  not  be  very 
great.  1  cannot  conceive,  under  these 
circumstances,  that  the  heir  is  to  be  con- 
cluded before  discovery  made.  As  1  said 
before,  the  motion  must  be  refused,  with 
costs,  on  the  ground  that  interrogatories 
have  not  been  filed,  but  I  shall  give  leave 
to  serve  notice  of  motion  for  Monday  on 
filing  interrogatories. 


Lords  Justices. *) 

Feb.  24;       >  marriage  v,  skioos. 
March  3.     J 

Administration  of  Estate — Injunctions-^ 
Judgment  hy  Creditor  before  Probate — Sale 
before  Decree — Bills  of  Exchange  Act. 

A  testator  died  indebted  on  bills  of  ex^ 
change.  The  creditor^  before  the  executors 
proved  the  will,  issued  a  writ  under  the  Bills 
of  Exchange  Act  (IS  ^  19  Vict.  e.  67. J, 
and,  the  executors  not  appearing,  the  creditor 
signed  judgment  and  levied  on  tJie  goods  of 
the  testator  in  the  hands  of  the  executors,  and 
the  sheriff  sold.  Specialty  creditors  of  the 
testator  afterwards  lookout  an  administration 
summons  and  obtained  a  decree  at  the  Rolls, 
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and  moved  io  restrain  the  sheriff  from  part^ 
ing  with  the  money  arising  from  the  sale,  and 
that  the  money  should  be  paid  into  court, 
and  the  same  was  ordered  by  the  Master 
of  the  Rolls: — Held,  upon  appeal  (reverse 
ing  his  Honour's  order),  that  as  the  money 
was  in  the  hands  of  the  sheriff  at  the  suit  of 
the  creditor  on  the  bills  of  exchange  before 
the  decree  in  the  administration  suit^  the 
motion  must  be  refused,  with  costs. 

This  was  an  appeal  from  an  order  of  the 
Master  of  the  Rolls,  granting  an  injunc- 
tion  and  ordering  money  to  be  paid  into 
court  on  motion  in  a  suit  instituted  by 
summons  by  Mr.  Marriage  and  others, 
specialty  creditors  of  Robert  Skiggs,  against 
Charles  John  Skiggs  and  Frederick  Kent, 
the  executors  of  his  will,  for  the  adminis- 
tration of  his  estate.  The  facts  were  these : 
—The  plaintiffs  (the  specialty  creditors) 
moved  that  the  Sheriff  of  Essex  might  be 
restrained  by  injunction  from  further  pro- 
ceeding under  a  writ  of  execution  against 
the  goods  and  chattels  of  Robert  Skiggs, 
deceased,  in  the  hands  of  the  defendants 
Skiggs  and  Kent,  obtained  in  an  action  at 
law,  by  the  London  and  County  Bank, 
against  the  above-named  defendants,  as 
executors  of  Robert  Skiggs,  and  from 
paying  the  monies  levied  under  such 
execution  to  the  London  and  County 
Bank ;  and  that  the  London  and  County 
Bank  might  be  restrained  from  receiving 
such  monies ;  and  that  such  monies  might 
be  paid  into  court,  to  the  credit  of  this 
matter  and  cause. 

It  appeared  that  Robert  Skiggs  died  on 
the  4th  of  October  1858,  indebted  to  the 
London  and  County  Bank,  in  respect  of 
four  bills  of  exchange  for  4142.  Is,  alto- 
gether, and  on  the  30th  of  December  1858 
they  issued  a  writ  of  summons,  under  the 
Summary  Procedure  on  Bills  of  Exchange 
Act,  1855,  (18&:  19yict.  c.  67),  against  the 
defendants  Charles  John  Skiggs  and  Fre- 
derick Kent,  who  were  appointed  execu- 
tors of  the  will,  and  on  the  1st  of  January 
1859  served  the  same  on  them,  and  on  the 
15th  of  January  judgment  was  signed 
thereon,  for  want  of  appearance  by  the 
defendants;  and  the  London  and  County 
Bank  immediately  issued  and  lodged  wi^ 
the  Sheriff  of  Essex  a  writ  of  fi.  fa.  for 
4182.  19«.  for  debt  and  costs,  and  on  the 


17th  of  January  the  sheriff  executed  the 
writ  by  levying  goods  and  chattels  of  Ro- 
bert Skiggs  in  the  hands  of  the  executorsy 
and  on  the  27th  of  January  sold  a  portion 
of  the  goods  and  chattels,  which  produced 
the  amount  of  the  debt  and  costs,  except 
about  A7L  On  the  4th  of  February  the 
sheriff  sold  a  further  portion  of  the  goods 
and  chattels,  and  thereby  realised  the  re- 
mainder of  the  debt  and  costs. 

It  further  appeared,  that  on  the  22nd  of 
January,  the  defendants  obtained  grant  of 
probate  of  the  will  of  the  testator  Robert 
Skiggs ;  and  on  the  same  day  the  plaintifia 
(the  specialty  creditors)  took  out  an  ad- 
ministration summons  in  the  chambers  of 
the  Master  of  the  Rolls,  and  on  the  5th  of 
February  the  usual  order  was  made  for 
the  administration  of  the  testator's  estate. 

On  the  29th  of  January,  the  plaintiffs 
served  the  sheriff  with  notice  of  the  admin- 
istration summons,  and  that  the  plaintiflfs 
were  specialty  creditors  of  the  testator, 
and  entitled  to  be  paid  in  priority  to  the 
debt  of  the  London  and  County  Bank,  and 
requiring  him  to  retain  the  monies  pro« 
duced  by  the  sale  of  the  testator's  goods 
under  the  said  levy.  The  London  and 
County  Bank  denied  that  they  had  notice 
of  any  specialty  debts  of  the  testator  until 
the  service  of  the  notice  on  the  sheriff. 

The  motion  was  heard,  before  the  Mas- 
ter of  the  Rolls,  on  the  8th  of  February, 
when  his  Honour  said : — "I  am  of  opinion 
that  I  must  grant  the  injunction,  but  with- 
out prejudice  to  the  rights  of  the  creditor 
under  the  execution.  The  question  is  new, 
and  is  one  of  great  importance.  No  doubt,  if 
a  party  obtains  possession  of  goods  of  a 
testator  before  probate,  he  may  be  sued  as 
executor  de  son  tort.  But  has  probate  rela- 
tion back,  so  as  to  make  everything  good 
that  has  been  done  before?  I  think  that  may 
be  doubtful,  and  whether  this  Court  can- 
not, before  the  money  has  been  parted  with 
by  the  sheriff,  and  whilst  the  rights  of  the 
parties  remain  unchanged,  interfere  to  stay 
the  proceedings  at  law.  If  the  money  were 
in  the  hands  of  the  creditor,  he  might  be 
entitled  to  retain  it;  but  whether,  where 
the  money  has  not  been  paid  over  to  the 
creditor,  he  is  entitled  to  it,  I  express  no 
opinion  ;  but  if  he  is,  then  the  practice  of 
this  Court  in  appointing  a  receiver  of  the 
estate  of  a  testator  pending  proceedings 
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in  the  eeclesiastical  courts  with  reference 

to  the  grant  of  prohate,  which  proceeds 

upon  the  assumption  that  until  prohate  is 

gianted  you  cannot  tell  who  to  sue,  is  cer- 

tsinly  wrong  ;  and  it  is  clear  that  a  party 

■smed  executor  may,  hy  collusion,  allow 

die  simple  contract  creditors  of  a  testator 

to  sweep  away  the  estate ;  whilst,  on  the 

other  huid,  in  this  court,  it  is  also  certain 

thit  you  cannot  obtain  a  decree  against  a 

penon  for  administration  before  probate 

ii  granted.     I    shall   grant  the  motion, 

viUiont  prejudice    to    any    question   as 

to  the  right  of  the  creditor  to  the  money 

tbe  produce  of  the  sale.      The  money 

srait  be  paid  into  a  separate  account, 

to  mark  it." 

From  this  order  the  London  and  County 
Bnk  appealed. 

Mr.  Roundell  Palmer  and  Mr,  H,  Ste- 

Mit,  for  the  appellants,  said  it  was  to  be 

ohorred,  that  the   London  and   County 

Bnik  had  no  notice  whatever  of  the  exist- 

nee  of  any  specialty  debts  of  the  testator 

iQtil  some  time  after  they  had  commenced 

tUr  action  on  the  bills  of  exchange,  and 

tte  Urst  notice  of  any  allegation  of  there 

Wingracb  debts  was  the  notice  served  upon 

^^  by  the  plaintiffs  in  this  suit,  on  the 

^  of  January  1859.     They  contended 

^t  the  sale  of  the  goods  in  satisfaction  of 

'he  judgment  obtained  by  them  under  the 

J^fOceedings  in  the  action  they  had  brought 

^tider  the  Bills  of  Exchange  Act,  and  the 

Pi^>eeeds  of  the  sale,  became  the  moment  it 

'^^acfaed  the  hands  of  the  sheriff  the  absolute 

Property  of  the  bank,  and  it  was  then  too 

'Me  to  ask  the  Court  to  interfere  to  prevent 

^eir  obtaining  the  benefit  of  their  dili- 

^tnee.     In  support  of  these  propositions, 

*eydted— ^ 

GileM  y.  Grover,  9  Bing.  128. 
Ranken  v.  Harwood^  5  Hare,  215;  s.c. 
15  Law  J.  Rep.  (n.s.)  Chanc.  496. 
WiUianu  on  Executors^    5th  edit.  p. 
1730,  et  seq.,  and  the  cases  there 
cited. 
^Tom  the  law  as  lud  down  at  page  255  of 
^  same  treatise,  it  was  plain  that  the  pro- 
^^ite  when  obtained  had  relation  back  to 
^  time  of  the  death  of  the  testator,  and 
vtited  the  property  in  the  executor,  and 
br  that  reason  a  judgment  obtained  against 


the  executor  before  probate  was  perfectly 
good  against  all  the  world — Vincent  v. 
Godson\V),  They  confidently  trusted  the 
Court  would  not  restrain  execution  to  the 
full  extent  on  a  judgment  obtained,  and  in 
all  other  respects  perfected  before  decree, 
and  would  reverse  the  order  of  the  Master 
of  the  Rolls. 

Mr,  Selwyn  and  Mr.  N alder ^  in  support 
of  the  order  of  the  Master  of  the  Rolls, 
contended  that  after  decree  in  a  suit  for 
administration,  this  Court  will  restrain 
proceedings  on  a  judgment  at  law  by  cre- 
ditors de  bonis  test  at  oris'^  Clarke  v.  the 
Earl  of  Ormonde  (2)  and  Drewry  v. 
Thacker  (8),  though  judgment  had  been 
obtained  in  an  action  before  the  decree— 
Egan  v.  Baldwin  (4).  Even  a  sale  by  the 
sheriff  of  the  goods  levied  under  an  exe- 
cution issued  on  a  judgment  obtained 
before  probate  would  not  enable  the  credi- 
tor to  intercept  the  administration  of  the 
estate  of  a  testator  under  a  decree  of  this 
Court— A'tffi/  V.  Pickering {^\  Buries  v. 
Popplewell  (6)  and  Kirbg  v.  Barton  (7). 

Mr.  Wickens,  for  the  Sheriff  of  Essex, 
submitted  to  any  order  the  Court  might 
please  to  make. 

Mr.  SouthgatCt  for  the  executors,  did 
the  same. 

Mr.  Roundell  Palmer  was  heard  in  reply. 

Lord  Justice  Knight  Brucb  said,  that 
money  was  in  the  hands  of  the  Sheriff  of 
Essex  at  the  suit  of  the  creditor,  before  the 
decree  in  the  administration  suit;  there- 
fore, in  his  Lordship's  opinion,  the  decree 
could  not  affect  the  rights  of  the  creditor, 
for  the  fact  that  he  was  actually  a  creditor 
was  not  in  dispute.  The  only  question 
for  consideration,  therefore,  was,  whether 
there  had  been  any  irregularity  in  the  pro- 
ceedings at  law.  There  might  possibly  be 
a  question  whether  an  executor  could  pro- 
perly be  made  a  defendant  under  the  Bills 
of  Exchange  Act ;  and  although  his  Lord- 
ship would  give  no  opinion  whether  the 

(1)  24  Law  J.  Rep.  (n.8.)  Chanc.  121. 

(2)  Jac.  108,  115. 

(3)  8  Swanst  529. 

(4)  2  Moll.  532. 

(5)  5  Sim.  569. 

(6)  10  Ibid.  888. 

(7)  8  Beay.  45. 
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exeeutor  in  the  present  case  might  have 
objected  to  that  proceeding,  stiU,  as  be- 
tween themselves  and  the  general  creditors 
of  the  testator,  he  was  of  opinion  that  they 
were  not  obliged  to  take  that  line  of  de- 
fence. He  thought  that  the  injunction 
roust  be  refused,  and  that  the  plaintiffs 
must  pay  all  the  costs,  both  before  his 
Honour  the  Master  of  the  Rolls  and  in 
this  court. 

Lord  Justice  Turner  concurred.— He 
was  not  aware  of  any  authority — and  none 
had  been  cited  in  the  arguments— which 
would  sanction  this  Court  in  restraining  a 
creditor  to  the  extent  contended  for  by  the 
plaintiffs.  After  commenting  on  the  judg- 
ment of  Lord  Eldon  in  Clarke  v.  the  Earl 
of  Ormonde^  and  referring  to  Ranleen  ▼• 
Harwood,  he  expressed  his  opinion  to  be 
also  that  the  order  of  his  Honour  the 
Master  of  the  Rolls  must  be  reversed,  with 
costs. 


LOBDS  JUSTICBS. 

March  3 


.... 


GANDES  V,  STAN8FBLD. 


Production    of  Documente-'^Privileg 
Examination   of  Plaintiffs  in  Bankrvptey 
''^Evidence  for  Defendants, 

A,  and  B,  had  dealings  together,  B, 
afterwards  became  bankrupt^  and  A.  filed 
a  bill  against  B,*s  assignees  to  establish  the 
dealings.  The  defendants  admitted  the  pos- 
session  qf  copies  of  the  examination  of  A, 
before  the  CommissionerSt  but  refused  to 
produce  them,  an  the  ground  of  privilege,  as 
being  evidence  given  in  support  of  the  defence. 
The  Court  (^ov^rrti/inj^  a  decision  of  the 
Master  of  the  Rolls)  discharged  an  order 
for  their  production,  considering  that  they 
ought  not  to  be  produced  until  the  hearing 
of  the  cause. 


This  suit  was  instituted  against  the 
signees  in  bankruptcy  of  one  Christal,  to 
establish  the  validity  of  a  security  obtained 
by  the  plaintiff  from  the  bankrupt  before 
his  bankruptcy  for  monies  advanced  to  him. 

The  assignees  had  disputed  the  security 
in  the  Court  of  Bankruptcy,  and  the  plain- 
tiff and  other  witnesses  had  been  examined 
before  the  Commissioner  with  respect  to 
the  transaction  referred  to. 


The  bill  having  been  filed,  a  sommont 
at  chambers  was  taken  out  by  the  plaintiff 
for  production  of  documents  by  the  de- 
fendants, who  admitted  the  possession  of 
certain  documents,  and  amongst  them  of 
copies  of  the  depositions  of  the  plaintiff  and 
the  other  witnesses  in  the  bankruptcy, 
but  refused  to  produce  the  depositions, 
contending  that  they  were  privileged  aa 
forming  part  of  their  case,  and  as  parts 
of  the  evidence  which  the  defendants 
were  getting  up  with  reference  to  the 
dispute  which  was  the  subject-matter 
of  the  suit. 

At  the  hearing,  before  the  Master  of  the 
Rolls,  his  Honour  said  the  documents  were 
not  privileged.  All  the  examinationa  re« 
lating  to  the  subject-matter  of  the  suit 
must  be  produced.  He  concurred  gene- 
rally, that  as  to  all  documents  for  get- 
ting up  the  defendants'  case,  the  plain- 
tiff was  not  entitled  to  see  them ;  but 
proceedings  in  the  same  matter,  either  be- 
fore a  Court  of  law  or  a  Commissioner  in 
Bankruptcy,  the  plaintiff  might  require  to 
be  produced.  Take  a  case  of  disputed 
boundaries,  where  the  defendant  was  in 
possession  of  the  depositions  of  the  plain- 
tiff or, other  parties  before  the  Inclosure 
Commissioners ;  was  the  plaintiff  not  enti- 
tled to  see  them  7  Were  they  privileged, 
though  very  important  to  the  defendant's 
ease  ?  He  was  of  opinion  that  production 
must  be  ordered. 

From  this  order,  so  far  as  related  to  the 
production  of  the  office  copies  of  the  exa- 
mination of  the  plaintiff  before  the  Com- 
missioner in  Bankruptcy,  the  defendanta 
appealed,  but  they  submitted  to  produce 
the  other  documents  embraced  by  the  order 
at  the  Rolls. 

Mr.  Selvjyn  and  Mr.  Speed  argued  that 
the  documents  required  to  be  produced 
contained  evidence  in  support  of  Uie  defen- 
dants' case,  which,  if  obtained  in  any  other 
way  than  through  the  examination  of  the 
plaintiff  before  the  Commissioner,  would 
have  been  privileged ;  and  what,  they 
asked,  could  be  the  difference  as  to  the 
defendants'  privilege,  that  the  matter  had 
been  disclosed  in  Uie  plaintifi^s  examina- 
tion ?  They  argued  that  so  much  of  the 
order  ought  to  be  discharged. 

Mr.  RoundeU  Palmer  and  Mr,  Bemvam^ 
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is  mpport  of  the  order,  r^erred  to  tbe  fol- 
lowing eases  :— 

Goodall  Y.  LiiOe,  1  Sim.  N.S.  155 ; 

8.C.  20  Law  J.  Rep.  (if.8.)  Chanc. 

132. 
Glyn  ▼.  Caulfeild,  3  Mec.  &  Q.  463. 
Lafime  ▼.  the  Falkland  Islands .  Com-' 

pany^  4  K.  &  Jo.  34 ;  s.  e.  27  Law 

J.  Rep.  (n.s.)  Chanc.  25. 
Hf^mts  V.  Baddeley,    1    PhilL  476; 

8.  c.  14  Law  J.  Rep.  (n.8.)  Chanc. 

113. 
BetU  Y.   MenzieSf    29    Law    Times, 

325;    8.  c.  26  Law  J.  Rep.  (n.s.) 

Chanc.  528. 

Mr.  Selwyn  was  not  called  on  to  reply. 

Their  Lordships  were  of  opinion  that, 
considering  the  particular  nature  of  the 
two  documents  in  dispute,  they  ought  not 
to  he  ordered  to  he  produced  until  the 
hearing  of  the  cause.  The  order,  there- 
fore, so  far  as  related  to  them  (and  'no 
other  part  of  it  was  in  dispute),  would  be 
discharged. 


Stuart,  V.C. 
March  5, 


V.C.I 
i,7.8./ 


PAYNE  V,  MORTIHER. 


Voluntary  Bond — Marriage  Settlement 
— Debtor  and  Creditor, 

A  father^  having  given  a  voluntary  bond 
to  trustees^  conditioned  for  the  payment  after 
his  deaih  of  a  sum  of  money  to  them  for  the 
benefit  of  his  two  sons,  afterwards,  upon  the 
marriages  of  the  sons^  assented  to  such  bond 
being  settled  upon  trust  for  the  benefit  of  the 
utid  sons  and  their  respective  wives  and 
children.  The  marriages  having  taken 
place  upon  the  faith  of  the  provision  thus 
assented  to : — Held,  that  the  trustees  of  the 
marriage  settlements  of  the  sons  were  entitled 
to  claim  as  specialty  creditors  for  value  in  a 
suit  instituted  after  the  father* s  decease  for 
the  administration  of  his  estate. 


Edward  Horloek  Mortimer,  by  his  bond, 
dated  in  September  1842,  became  bound 
in  tjie  penal  sum  of  57,200/.  to  the  trustees 
therein  named.  The  bond  was  conditioned 
to  be  void  on  payment  to  the  said  trustees 
by  the  executors  of  the  obligor  of  the  9um 


of  28,60M.  within  six  months  after  his 
death,  it  being  declared  by  the  said  bond 
that  the  trustees,  on  receiying  the  said 
sum  of  28,600/.,  should  forthwith  pay  over 
the  same  in  the  following  proportions  to 
six  of  his  children  by  his  first  marriage, 
for  whom  he  was  desirous  of  settling  and 
assuring  some  certain  provision  in  the 
event  of  his  death,  viz.,  to  Thomas  Richard 
By thesea  Mortimer  the  sum  of  4,350/.,  to 
John  Lewis  Mortimer  the  sum  of  5,250^., 
to  John  Baskerville  Mortimer  the  sum  of 
6,000/.,  to  Edmund  By  thesea  Mortimer 
the  sum  of  6.000/.,  to  Elisabeth  Caroline 
Payne  the  sum  of  t  ,000/.  for  her  separate 
use,  and  to  Rosina  Laura  Mortimer  the 
sum  of  6,000/.  for  her  separate  use ;  and 
in  case  either  of  his  said  sons  and  daugh- 
ters should  die  before  the  said  sums  should 
become  payable  to  him  or  her,  then  upon 
trust  to  pay  the  said  sum  which  he  or  she 
would  have  been  entitled  to  by  virtue  of 
the  said  bond,  to  the  survivors  or  survivor 
of  them,  in  like  proportions  as  the  said 
sura  of  28,600/.  was  directed  to  be  paid  to 
them  respectively. 

In  1843  two  of  the  above»named  sons 
of  the  obligor,  viz.,  T.  R.  B.  Mortimer 
and  J.  B.  Mortimer,  intermarried  with  two 
of  the  daughters  of  Charles  Payne ;  and 
prior  to  such  marriages  they  executed 
settlements,  each  of  which  was  dated  the 
20th  of  October  1843,  assigning  all  their 
respective  interests  under  the  above-men* 
tioned  bond  of  September  1842  to  the 
trustees  therein  respectively  named,  for 
the  benefit  of  their  respective  wives  and 
the  issue  of  such  marriages  respectively. 

In  the  course  of  the  negotiations  on  the 
subject  of  these  settlements,  £.  H.  Morti- 
mer, the  obligor,  wrote  in  answer  to  an 
application  made  to  him  by  the  mother  of 
the  intended  brides  the  following  letter, 
dated  in  August  1843  : — 

"  Madame,— I  have  been  in  communi- 
cation with  my  solicitor,  which  has  pre- 
vented my  writing  you  before.  As  I 
informed  you,  I  gave  a  bond  to  trustees 
during  my  illness  last  year,  which  was  for 
the  benefit  of  my  children,  ....  but  it  is 
therein  specified  that  should  either  die  be- 
fore myself,  their  portion  would  fall  among 
the  survivors.  The  bond,  I  find,  cannot 
under  any  circumstances  be  altered,  but 
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my  sons  could  give  a  bond,  which  I  trust 
will  be  satisfactory." 

On  the  80th  of  August  1 848  Mr.  Payne's 
solicitor  wrote  to  the  testator's  solicitor  a 
letter,  which,  after  referring  to  the  bond  of 
September  1842,  contained  the  following 
passage  : — "  The  sums  to  which  the  two 
intended  husbands  will  become  entitled 
under  the  above  bond  are  intended  to  form 
part  of  the  settlements,  and  I  will  there- 
fore thank  you  to  furnish  me  with  a  copy 
of  the  bond  without  delay." 

In  compliance  with  this  request  a  copy 
of  the  bond  was  shortly  afterwards  sent  to 
Mr.  Payne's  solicitor. 

Edward  Horlock  Mortimer,  the  obligor 
of  the  bond,  died  in  November  1857,  and 
the  present  suit  was  shortly  afterwards 
instituted  for  the  administration  of  his 
estate,  the  usual  decree  being  made  in  it 
in  May  1858. 

The  testator's  estate,  which  consisted 
wholly  of  personalty,  turned  out  to  be  in- 
sufficient for  the  payment  of  his  specialty 
debts  for  value,  exclusive  of  the  said  two 
sums  made  payable  by  the  said  bond  of 
September  1842,  and  afterwards  settled 
by  the  marriage  settlements  of  October  1 843. 

The  trustees  of  these  settlements,  how- 
ever, claimed  the  sums  so  respectively 
settled,  as  specialty  debts  for  value  against 
the  estate  of  the  testator,  but  the  chief 
clerk  disallowed  such  claims,  holding  the 
sums  so  claimed  to  be  merely  voluntary 
debts. 

From  this  decision  the  plaintiffs  appealed 
by  summons  to  vary  the  chief  clerk's  certi- 
ficate. 

Mr.  Bacon,  Mr,  Freelivg  and  Mr. 
FookSf  in  support  of  the  claims  disallowed 
by  the  certificate,  cited — 

Prodgers  v.  Langham,  1  Sid.  133. 
Kirk  V.  Clark,  Free,  in  Chanc.  275 ; 

s.  c.  2  Eq.  Ca.  Abr.  165. 
George  v.  Milbanke,  9  Ves.  190. 
Tanner  v.  Byne,  1  Sim.  1 60 ;  s.  c.  5 

Law  J.  Rep.  Chanc.  125. 
Ashley  v.  Ashley,  3  Ibid.  139. 
Crofton  V.  Ormsby,  2  Sch.  &  Lef,  183. 
Meggison  v.    Foster,   2   You.   &  Col. 

C.C.  336;  s.c.  12  Law  J.  Rep.  (n.s.) 

Chanc.  415. 
Martyny.M*Namara,  4Dru.  &W.411. 


.  Mr.  Malins  and  Mr.  Schcmherg,  contri, 
referred  to — 

MaunseU  v.  White,  4  H.L.  Cas.  1089. 
The  East  India  Company  v.  Clavell^ 
Free,  in   Chanc.  377;   a.  c.    Gilb. 
Rep.  37. 

Mr.  Bacon  replied. 

Stuart,  V.C.  said  that  the  bond  of  Sep- 
tember 1842,  though  undoubtedly  a  mere 
voluntary  obligation,  while  in  the  owner- 
ship of  Uie  obligor's  sons  or  the  trustees 
for  the  sons,  the  only  obligees  named  in  it, 
had  ceased  to  be  so  situated.     The  claims 
now  made  under  it  were  not  advanced  by 
the  obligees  named  in  the  bond  or  their 
cestuis  que  trust,  but  by  the   trustees  of 
the  settlements  made  on  the  marriages  of 
the  obligor's  two  sons,  marriages  whieh 
had  been  contracted  in  the  reliance  that 
those  claims  would  be  provided  for.  Thus 
there  had  been  imported  into  the  bond,  in 
respect  of  those  claims,  the  consideration 
of  marriage,  a  consideration  as  valuable  as 
if  money  had   been  paid   for  the  bond. 
That  being  so,  the  case  fell  clearly  within 
and  was  governed  by  the   doctrine  laid  ^ 
down  in   the  words  following,   by  LonLfl 
Eldon,  in  George  v.  Milhanke: — **If  Uieesfr 
doctrine    is    rightly   collected    from    th^^ 
authorities,  it  imports  all  this;   that  if  » 
man  is  indebted,  and  makes  a  provisior^ 
for  his  child  by  a  pure  voluntary  set 
ment,  and  that  child  afterwards  marrii 
the  circumstance  of  its  leading  to  the  mi 
riage  makes  the  settlement  good  agaii 
the  creditors ;  though  it  would  have 
bad  if  no  marriage  had  taken  place." 
making  those  observations,   Lord 
did  not  point  to  any  distinction  in  _ 
ciple  as  existing  between  a  settlement 
voluntary  grant  or  assignment  of  pro] 
and  a  settlement  by  mere  voluntary 
gation,  nor  did  he  (the  Vice  Chaneel 
think  that  such   a  distinction   couh 
maintained  as  affecting  the  question  o! 
effect  of  the  subsequent  importation 
valuable  consideration  into  the  transae^^sSs^' 
There  had  been,  moreover,  in  the  pr€g<Bm 
case,  a  representation  by  the  obligor  to  ti$ 
mother  of  the  intended  brides  of  his  two 
sons,  the  obligees,  that  this  bond  existed  n 
a  provision,  though  a  contingent  one,  for 
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laeh  sons.  The  bond  was  thereupon  tent 
by  the  solicitor  of  the  obligor  to  the  solicitor 
of  the  mother,  who,  acting  upon  that 
representation,  prepared  settlements  for 
the  daughters,  between  whom  and  the  two 
sons  the  marriages  were,  on  the  faith  of 
the  troth  of  such  representations,  accord- 
ingly solemnised.  It  was  impossible  to 
say  that  such  a  transaction  did  not  involve 
a  representation  amounting  to  a  contract, 
and  on  this  ground  also,  as  well  as  upon 
that  of  a  subsequent  importation  of  valu- 
able  consideration  into  the  bond,  it  was 
impossible  to  treat  the  claims  now  made 
under  the  bond  as  those  merely  of  volun- 
teeis.  The  names  of  the  present  claim- 
ants would,  therefore,  be  inserted  in  the 
schedule  as  creditors  who  held  a  specialty 
obligation,  not  as  volunteers,  but  as  pur- 
chasers for  value. 

The  cotlff  of  the  sumnuHU  to  be 
eosU  in  the  eauie. 


Wood 
March 


.  V.C.  \ 
21,22.1 


SYRE  V,  SANDERS, 

ex  parte  teo. 


Seiitemeni-'^Leasea  and  Sales  of  Settled 
Etiaies  Act  f  19  ^  20  Viet.  e.  120.  j— 
Authority  of  conveying  Parties  —  Legal 
Estate  aeqmred  subsequently  to  the  Order 
for  Sale. 

Real  estate  subject  to  a  mortgage  was 
devised  in  strict  settlement^  and  a  power  of 
sale  given  to  the  trustees;  a  suit  was  in^ 
stitniedf  and  the  Court  ordered  the  estate  to 
he  soid^  and  Et  S,  and  V.  were  appointed 
to  execute  the  cenveyancct  and  it  was  de* 
dared  that  the  mortgagees  should  be  bound 
bg  the  order.  The  legal  estate  having  been 
afterwards  reconveyed  to  the  trustees  of  the 
seUiemeni, — Held,  that  E.  S.  and  V.  had 
power  to  convey  it,  and  that  the  trustees  of 
the  settlement  were  not  necessary  parties  to 
the  deed. 

By  deeds  of  lease  and  release,  dated  the 
4th  and  5th  of  September  1822,  CoL  Henry 
Samuel  Eyre  mortgaged  part  of  the  St. 
John's  Wood  Estote  to  Messrs.  Pole  & 
Thornton  for  40,000/.,  and  by  his  will, 
dated  in  1887,  devised  the  equity  of  re- 
demption in  strict  settlement,  giving  a 


power  of  sale  to  his  trustees.  The  testator 
died  in  1851,  and  in  1857  a  suit  was  in- 
stituted for  the  purpose  of  having  the 
trusts  of  a  term  of  years  created  by  the  will 
declared,  and  for  raising  the  sums  chaiged 
on  the  estates.  In  this  suit,  and  in  the 
matter  of  the  settled  estates  of  Col.  Eyre, 
and  of  the  Settled  Estates  Act,  an  order 
was  made  on  the  20th  of  March  1858,  for 
the  sale  of  a  portion  of  the  estates,  and 
George  John  Eyre,  George  Williams  San- 
ders and  Edward  Urch  Vidal  were  ap- 
pointed as  the  persons,  pursuant  to  the 
statutes,  to  execute  the  deeds  of  convey- 
ance of  the  premises  directed  to  be  sold, 
and  it  was  ordered  that  all  proper  parties 
should  join  in  and  execute  proper  convey- 
ances to  be  settled  by  the  Judge.  Pole  & 
Thornton,  in  whom  the  legal  estate  was 
vested  under  the  mortgage,  were  not  parties 
to  this  order ;  but  an  order  was  made  on 
the  24th  of  July  following,  whereby  the 
Court  declared,  that  they  and  the  trustees, 
and  other  specified  persons,  were  bound 
by  such  former  order,  and  the  sales  under 
the  same,  in  the  same  manner  as  if  they 
had  been  parties  thereto,  and  had  consented 
to  be  bound  thereby  in  respect  of  their 
several  charges. 

The  sale,  at  which  Mr.  Yeo  purchased  a 
portion  of  the  property,  took  place  on  the 
day  previous  to  the  latter  order.  The  legal 
estate  remained  outstanding  in  the  mort- 
gagees, until  some  day  between  the  17th 
of  September  and  the  7th  of  October,  when 
a  deed,  dated  the  17th  of  July  1858,  was 
executed,  and  the  legal  estate  thereby  con- 
veyed to  the  trastees  of  Col.  Eyre's  will 
in  fee,  to  the  uses  of  the  will.  Mr.  Yeo, 
the  purchaser,  accepted  the  title,  and  paid 
his  purchase-money  into  court ;  but  upon 
the  draft  of  the  conveyance  being  submitted 
to  him,  he  insisted  that  a  conveyance  by 
the  nominees  of  the  Court  only  did  not 
pass  the  legal  estate,  and  he  required,  as  the 
shortest  way  of  acquiring  such  legal  estate, 
that  the  trustees  of  the  will  should  join, 
and  execute  the  power  of  sale  given  by 
the  will.  The  vendors,  on  the  other  hand, 
contended  that  the  conveyance  was  suffi« 
cient  without  their  concurrence ;  and  the 
question  being  raised  before  the  chief  clerk 
on  the  settlement  of  the  conveyance,  was 
adjourned  by  him  into  court. 
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Mr*  G.  L.  Russell^  for  th«  vendors,  con* 
tended  that  the  persons  appointed  by  the 
Court  had  full  power  to  convey  the  legal 
estate,  the  reconvevance  being  a  dedica- 
tion of  the  legal  estate  to  the  uses  of  the 
will.  The  15th  section  of  the  19  &  20 
Vict.  c.  120.  gave  power  to  the  Court  to 
bind  the  legal  as  well  as  the  equitable 
estate. 

Mr.  Bowring^  for  the  purchaser,  objected 
that  the  order  of  the  Court  could  only 
operate  on  the  interests  of  the  persons 
bound  by  it,  and  the  order  of  the  20th  of 
March  did  not  affect  the  legal  estate,  and 
the  order  of  July  did  not  authorize  the 
conveyance  of  it.  He  referred  to  the  in- 
terpretation of  the  word  "settlement"  in 
the  Ist  section  of  the  act,  and  also  to 
section  41 :-— "  the  estates  or  interests  of 
the  parties  entitled  to  any  such  charge  or 
incumbrance  shall  not  be  affected  by  the 
acts  of  the  person  entitled  to  the  posses- 
sion, or  to  the  receipt  of  the  rents  and 
profits  as  aforesaid,  unless  they  shall  con- 
cur therein." 

Mr*  Amphlett  appeared  for  other  parties. 

Afr.  Rua$M  replied. 

March  22.— Wood,  V.C— This  is  a 
question  of  conveyancing  which  appears 
to  have  divided  the  opinions  of  convey- 
ancers. The  argument  on  behalf  of  the 
purchaser  is,  that  the  legal  estate,  which 
was  outstanding  in  a  mortgagee,  could  not 
be  reconveyed  by  the  order  of  the  Court 
directing  that  the  reconveyance  should  be 
made  by  the  persons  named  in  the  order, 
the  mortgagees  not  being  parties  to  that 
order.  The  15th  section  of  the  act  enacts, 
that  '*  the  Court  may  direct  what  person 
or  persons  shall  execute  the  deed  of  con- 
veyance, and  the  deed  executed  by  such 
person  or  persons  shall  take  effect  as  if  the 
settlement  had  contained  a  power  enabling 
such  person  or  persons  to  effect  such  sale 
or  dedication,  and  so  as  to  operate,  (if 
necessary)  by  way  of  revocation  and  ap- 
pointment of  the  use,  or  otherwise  as  the 
Court  shall  direct."  There  was  first  an 
order  made,  to  which  the  mortgagees  were 
no  parties,  ordering  a  conveyance  to  be  made 
by  the  persons  named  in  the  order ;  and 
then  the  Court  made  another  order,  by 
which    all  persons  were  unquestionably 


bound,  and  which  passed  every  estate  and 
interest  to  which  they  were  entitled  under 
the  settlement.  The  Ist  section  of  the 
act  defines  the  words  "  settled  estates"  to 
signify  "  all  hereditaments  of  any  tenure, 
and  all  estates  or  interests  in  any  such 
hereditaments  which  are  the  subject  of  a 
settlement."  I  apprehend  you  are  to 
convey  every  estate  and  interest  to  whieh 
you  are  entitled  under  the  settlement;  and 
the  question  is,  whether  if,  between  the 
date  of  the  order  and  the  execution  of  the 
conveyance,  a  person  acquires  the  legal 
estate,  the  words  of  the  15  th  section  are 
not  large  enough  to  take  in  a  conveyance 
passing  the  legal  estate.  It  seems  to  roe 
that  in  such  a  case  the  legal  estate  will 
be  effectually  conveyed.  The  argument 
against  that  is,  that  the  settlement  is  not 
now  by  virtue  of  the  will,  but  by  virtue 
of  the  conveyance  from  the  mortgagees. 
That  is  perfectly  absurd.  The  testator 
settles  the  estate;  he  conveys  the  equity  of 
redemption  and  all  the  right  to  call  for  the 
legal  estate.  That  is  a  right  which  existed 
at  the  date  of  the  order,  and  which  would, 
whenever  the  mortgage  was  paid  off,  be- 
come vested  in  the  persons  interested  under 
the  settlement.  The  subsequent  order 
does  not,  I  think,  materially  alter  the  case. 
The  mortgagees  were  not  bound  by  the 
order,  but  the  legal  estate  became  vested 
afterwards  in  those  who  were  bound  by  it, 
and  thereupon  the  equitable  interest  was 
merged.  The  order  binds  all  the  estates 
and  interests  which  the  parties  have,  and 
every  interest  they  can  acquire  before 
they  make  the  conveyance.  The  purchaser 
takes  everything  that  thepartiesare  ordered 
to  convey,  and  those  who  make  the  con- 
veyance are  absolutely  authorized  to  make 
it.  The  parties  interested  under  the  will 
have  an  interest  in  the  legal  estate,  and 
that  being  acquired  by  virtue  of  the  set- 
tlement is  bound  by  the  order.  There- 
fore, I  think  the  persons  appointed  to  con- 
vey are  alone  capable  of  making  a  good 
conveyance,  and  the  draft  will  be  ap- 
proved. 
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PracHee—'Right  of  Defendant  to  dismiss 
BiU  9nikomt  CosU. 


A  defendant  is  not  entilled  to  dismiss  a 
hiUf  upom  eoneedimg  all  that  the  plaintiff 
kmands^  wsithont  paying  the  costs,  and  the 
Csnrt  tsill  not  npon  a  motion  for  sneh  dis^ 
musal  go  into  the  merits  of  the  case. 

In  eomseqnence  of  the  doubtful  expressions 
m  Ike  authorities,  the  costs  of  the  motion 
utre  reserved  to  the  hearing. 


This  was  a  suit  instituted  for  the  specific 

per&nnuioe  of  a  contract  to  exchange  cer- 

tun  property,  and  to  restrain  an  action  of 

^eetment.     No  replication   having  been 

fied,  the  cause  was  set  down  by  the  plain- 

(i(  who  then  moved   for  a  decree,  and 

led  affidavits  to  establish  his  rights.   The 

defendant  had  also  filed  affidavits.      A 

iHotion  was  now  made  on  behalf  of  the 

defendant   that,   on  the  defendant's  exe- 

ciuini^  a  eonyeyance  to  the  plaintiff  of  the 

litDperty  mentioned  in  the  bill,  in  exchange 

Ibr  tlie  land  and  buildings  mentioned  in 

t3ie  bill  belonging  to  the  plaintiff,  and  on 

tihe  defendant  undertaking  to  abandon  all 

ftnther  proceedings  in  the  action  at  law, 

~      the  said  bill  also  mentioned,  the   bill 

this  suit  might  be  dismissed  without 

or  that  such  order  might  be  made 

to  the  payment  of,  or  otherwise  as  to 

coats  of  this  suit,  and  of  the  said  action 

law,  as  to  the  Court  should  seem  fit. 

J#r.  Glasse  and  Mr.  Nalder,  in  support 

of  the  motion,  submitted  that  the  Court 

^iionld  refuse  to  allow  the  plaintiff  to  go 

oa  incurring  expenses  after  the  defendant 

Had  offered  to  give  him  all  that  he  asked. 

This  had  been  decided  in  many  cases,  and 

tlie  only  question  was  as  to  costs.     This 

xmust  be  decided  by  the  Court  going  into 

^e  merits  of  the  case,  which  it  could  do 

"^pon  the  affidavits  already  filed. 

KiNDERSLET,  V.C. — If  a  defendant  offers 
V>  give  the  plaintiff  what  he  demands,  and 
^en  it  comes  out  that  the  plaintiff  had  no 
^ht  to  make  the  demand,  in  that  case, 
^0  doubt,  I   should   make  him  pay  the 
^oits;  but  it  appears  the  time  for  com- 
pleting the  evidence  as  to  the  merits  has 
Niw  Ssans,  XXYIU.— Chavc. 


not  yet  arrived,  and  the  parties  have  a 
right  to  produce  further  evidence.  When 
the  defendant  made  the  offer  to  satisfy  the 
plaintiff,  what  ought  the  plaintiff  to  have 
done? 

Mr.  Glasse.'~~lie  ought  to  have  brought 

on  his  motion  for  a  decree,  and  that  would 

have  decided  the  question  of  costs.     Such 

a  motion  as  this  has  been  allowed  by  the 

Court  in  similar  cases.     The  great  object 

of  the  Court  always  is  to  prevent  further 

expenses,  and  there  is  no  reason  why  the 

question  of  costs  should  not  now  be  decided 

upon  the  merits.     They  cited— 

Sivell  V.  Abraham,  8  Beav.  598. 

Langham  v.  the  Great  Northern  RaU^ 

way  Company,    16  Sim.  173;    s.  c. 

17  Law  J.  Rep.  (n.s.)  Chanc.  436. 

Winter  v.   VizitelU,  36  Leg.  Obs.  for 

1848,  p.  53. 
The     Sutton    Harbour     Company    v. 
Hitchens,    15  Beav.  161 ;    s.  c.  21 
Law  J.  Rep.  (n.8.)  Chanc.  568. 
The  London  and  North -Western  RaiU 
fiay  Company  v.  Smith,  1    Hall  & 
Tw.  364 ;  s.  c.  1  Mac.  &  0. 216 ;  19 
Law  J.  Rep.  (n.s.)  Chanc.  193. 
Woodard  v.  the  Eastern  Counties  RaiU 

way  Company,  1  Jur.  N.S.  899. 
Knox  V.  Brown,  1  Cox,  359. 
Tapp  V.  Tanner,  20  Law  J.  Rep.  (n.s.) 

Chanc.  559. 
Wright  v.  Barlow,  5  De  Gex  &  Sm.  43. 

Mr,  Baily  and  Mr.  Elderton  resisted 
the  motion,  on  the  ground  that  the  defen- 
dant had  no  right  to  have  the  bill  dismissed 
without  paying  all  the  costs.  It  would  be 
different  if  the  plaintiff  was  not  justified 
in  making  his  demand,  but  the  defendant 
had  admitted  the  demand  to  be  just  by 
offering  to  concede  all  that  was  asked  ; 
and  there  had  been  no  case  decided  in 
which,  at  such  a  period  of  the  cause,  the 
Court  had  gone  into  the  merits  of  the  suit. 
This  was  a  motion  to  prevent  the  cause 
coming  to  a  hearing,  but  it  was  only  at  the 
hearing  that  the  merits  could  be  considered. 

Mr.  Glasse,  in  reply. 

KiNDERSLEY,  V.C. — This  is  a  question 
of  some  importance,  as  a  number  of  mo- 
tions founded  on  the  same  principle  might 
be  made.     It  comes  to  this,  that  at  any 
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stage  of  the  proceedings  in  a  case,  the 
defendant  may  say,  I  will  give  you  all  you 
want  except  the  costs,  and  we  will  dismiss 
the  hill  without  going  into  the  merits.  In 
the  first  place,  no  douht,  the  defendant 
may,  at  any  time,  without  leave,  come  to 
the  Court,  and  as  a  matter  of  course  may 
have  an  order  on  motion  for  a  decree  to 
the  effect  of  what  the  plaintiff  asks.  He 
may  stop  the  proceedings  by  giving  the 
plaintiff  all  he  asks,  together  with  his 
costs ;  a  defendant  may  do  that  at  any 
time,  and  then  he  pays  all  the  costs,  and 
the  costs  of  the  motion.  Then  we  come 
to  a  case  where  the  defendant  does  not 
say,  I  am  ready  to  give  you  all  you  ask, 
but  I  will  give  you  all  but  the  costs  of  the 
suit,  that  is,  I  dispute  your  claim,  and 
think  you  ought  not  to  have  filed  the  bill ; 
still  it  is  more  to  my  interest  to  give  you 
what  you  ask,  but  I  will  give  it  without 
costs.  And  then  the  defendant  says,  he 
has  a  right  so  to  dismiss  the  matter.  Now, 
it  appears  to  me  the  distinction  in  these 
cases  is  this :  where  the  application  turns 
on  the  ground  of  trying  the  case  u^on  the 
merits,  there  such  a  motion  may  be  made, 
but  not  on  the  ground  that  on  entering 
into  the  merits  then  the  costs  ought  not 
to  be  paid  by  the  defendant.  I  will  men- 
tion some  instances  in  which  a  party 
may  come,  sometimes  the  plaintiff  and 
sometimes  the  defendant,  to  stop  the  suit, 
without  offering  to  pay  all  the  costs  of  the 
suit.  I  need  not  say  that  the  Court  has 
always  an  object  in  stopping  unnecessary 
costs,  and  to  dispose  of  the  question  in 
some  way  to  prevent  the  parties  going  on 
to  no  purpose  to  incur  additional  costs ; 
and  on  that  principle  it  is  that  the  cases 
have  gone  of  allowing  the  defendant  to 
come  and  say,  "I  will  give  you  all  the 
costs,  and  you  shall  go  on  no  further." 
On  the  other  hand,  we  must  bear  this  in 
mind,  that  if  the  defendant  has  put  the 
plaintiff  to  unnecessary  costs,  it  should 
not  be  allowed  that  he  should  come  and 
say,  "  Now,  stop  the  suit,  and  still  I  will 
not  pay  the  costs";  therefore,  the  Court 
must  steer  between  the  two  objects,  one 
being  not  to  allow  the  parties  to  go 
on  vexing  one  another,  and  the  other 
not  to  let  one  party  put  another  to  ez- 
pense,  and  then  stop  the  proceedings. 
Now,  I  will  give  an  instance  in  which  it 


might  be  proper,  either  for  the  plaintiff  or 
the  defendant,  to  make  such  a  request. 
Suppose  the  plaintiff  filed  his  bill  to  en- 
force  the  demand.  If  the  defendant,  after 
the  bill  being  filed,  concedes  the  claim  of 
the  plaintiff,  I  think  it  would  not  lie  in 
the  mouth  of  the  defendant  to  say,  "  Al- 
though I  concede  the  demand,  I  dispute 
it."  But  admitting  himself  to  be  wrong, 
he  may  come  with  a  motion  to  dismiss  the 
bill,  with  costs;  that  is,  the  Court  will 
pre,vent  the  plaintiff  from  going  on,  upon 
this  footing :  that  the  defendant,  having 
conceded  the  plaintiff's  demand,  it  must 
be  taken  on  such  an  application  that  the 
demand  was  a  just  one,  and  on  that  foot- 
ing only  will  the  Court  entertain  it ;  and 
on  the  application  of  the  plaintiff  the  Cmirt 
will  take  the  same  view  of  the  case,  and 
will  stop  the  suit,  not  making  the  defen- 
dant go  into  the  merits  of  it,  but  on  the 
footing  that  the  defendant  has  admitted 
the  justice  of  the  plaintiff's  claim ;  and  it 
does  not  lie  in  his  mouth  to  say  that  the 
claim  was  not  a  just  one.  There  might 
be  a  case  of  that  sort ;  but  might  there  not 
be  a  case  of  this  sort?— where  the  defendant 
knows  he  is  wrong,  and  has  been  staving 
off  the  claim,  and  then  comes  to  say,  "  I 
will  agree  to  your  claim,  but  I  wiU  not 
pay  the  costs ;  I  will  now  come,  and  ask 
to  dismiss  the  suit,  without  costs."  Thia 
is  a  case  in  which  either  the  defendant  or 
the  plaintiff  might  eome  to  stop  further 
proceedings,  namely,  where  the  defendant 
has  conceded  the  claim  of  the  plaintiff  to 
give  him  what  he  asks,  and  he  is  not  enti- 
tled to  go  into  the  merits.  Now  in  another 
case,  it  might  be  proper  to  make  tlie 
plaintiff  pay  costs,  such  as  this— suppose 
the  plaintiff  files  a  bill,  having  an  equitable 
right  against  the  defendant,  without  any 
dispute  on  the  part  of  the  defendant,  that 
he  would  not  do  what  he  is  asked.  The 
defendant  might  say,  "I  never  disputed 
your  claim,  but  yet  you  filed  the  bill  for 
the  purpose  of  making  costs" ;  surely  in 
such  a  case  the  Court  will  entertain  an 
application  of  the  defendant  to  stop  pro- 
ceedings, without  costs ;  not,  however,  on 
the  ground  of  merits,  but,  admitting  the 
claim,  it  would  be  on  the  question  whether 
the  plaintiff  was  justified  in  filing  such  a 
bill.  That,  then,  is  a  case  in  which  the 
defendant  might  come  with  an  application 
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to  stay  prooeedings,  without  costs;   bat 
on  a  footing  distinct  from  the  merits— that 
the  plaintiff  was  not  justified  in  filing  the 
bill.     Another  case  is  such  a  one  as  The 
SuUon  Harbour  Company  v.  Hitchens,  which 
wu  founded  upon  the  decision  of  Lord  Cot- 
tenham  in  The  London  and  North-  Western 
Railway  Compamy  t.  SmUh,     There  seve- 
ral bills  were  filed,  and  the  plaintiffs,  at 
the  time  of  filing  them,  were  justified  in 
doing  so  ;  and  if  the  decision  of  Lord  Cot- 
tenham  had  remained  unreversed,  the  par- 
ties would  have  got  their  decrees ;  but  a 
case  of  the  same  kind  came  before  Lord 
Tnuo,  and  he  took  a  different  view  of  the 
Isw,  and  overruled  the  decision  of  the  pre- 
Tiooa  Lord  Chancellor ;  so  that  the  plain- 
tiflBi  would  not  have  been  entitled  to  their 
decreet.     Then,  what  were  the  plaintiffs 
to  do  in  these  suits  which  had  been  put 
out  of  court  ?  They  might,  of  course,  have 
dismissed  their  bills  and  paid  their  costs ; 
but  that  would  have  created  great  injus- 
t.ice  to  them,  as  it  was  no  fault  of  theirs 
that  Lord  Cottenham  had  laid  down  a  view 
^3f  the  law   which  was  afterwards  found 
'^o  be  erroneous.    In  these  cases,  then,  the 
^^urt  held,   that  the  question  could   be 
^iecided  irrespective  of  merits.    The  plain- 
tiffs might  come  and  say,  '*  We  are  wrong, 
^lecause  the  law  is  altered ;  therefore,  stay 
'^he  proceedings  without  our  being  obliged 
"%>  pay  costs.'*     The  Court  granted  the 
applications,  quite  extrinsic  of  the  merits 
W  the  case.  Having  mentioned  these  cases, 
:3]|  which  applications  of  this  nature  might 
\e  made,  let  us  now  see  what  would  be  the 
«ffect  of  what  is  contended  for  by  the  de- 
fendant in  this  case,  in  holding  that  an 
application  while  the  case  is  going  on  may 
be  made  by  the  defendant  to  try  the  case 
on  its  merits.     What  would  be  the  conse- 
quence of  such  a  proceeding?     Suppose 
the  eaae  were  taken  just  after  filing  the 
bill — I  mean  where  the  plaintiff  has  pro- 
perly filed  his  bill — and  after  that  no  steps 
have  been  taken,  why  should  the  defendant 
come  and  say,  *'  Now  try  the  merits  of  the 
csae,  and  stop  the  suit  on  my  conceding 
ivhat  the  plaintiff  has  demanded,  but  with- 
out costs"  ?     Just  see  what  a  position  we 
should  have.     There  is  nothing   but  the 
hill.    Is  the  bill  to  be  taken  to  be  true, 
<)r  are  we  to  have  evidence  given  in  the 


case  ?  In  other  words,  you  must  go  into 
evidence  on  both  sides,  to  try  on  that 
motion,  what  should  be  tried  at  the  hear- 
ing, whether  the  plaintiff  is  entitled  to 
what  he  asks  by  his  bill.  There  would  be 
nothing  gained  by  that;  there  would  be 
witnesses  examined  and  cross-examined, 
and  it  would  be  the  same  as  a  motion  for 
a  decree. 

Suppose,  then,  in  such  a  case,  the  defen- 
dant has  made  the  offer  to  give  the  plain- 
tiff all  he  asks,  without  costs.  Is  the 
defendant  then  to  come  with  such  an  ap- 
plication, that  is,  in  fact,  an  application  for 
the  plaintiff  to  pay  the  costs?  Besides 
the  defendant  in  that  case  might  say,  I 
must  file  my  answer,  first,  because  that 
would  decide  the  question  of  costs  ?  If, 
then,  after  the  answer,  it  is  done,  the  de- 
fendant may  say,  "Now,  in  my  answer, 
I  have  shewn  that  I  am  right ;  therefore, 
stop  the  suit,  but  I  will  not  pay  costs."  In 
such  a  case,  it  might  be  that  the  answer  is 
full  of  misrepresentations,  and  if  it  came 
to  a  hearing,  the  plaintiff  might  prove  it 
to  be  false,  and  that  the  defendant  ought 
to  pay  the  costs.  I  only  put  these  cases 
to  shew  that  at  any  stage  of  the  proceed- 
ings, if  you  go  into  the  merits,  you  must 
do  that  which  involves  the  question  of 
costs  and  expenses,  which  it  is  the  pro- 
fessed object  of  the  parties  to  avoid. 

Now,  take  the  present  case,  and  I  think 
if  ever  there  was  a  stage  of  the  proceedings 
in  which  it  ought  not  to  be  done,  it  is  in 
the  present  stage  of  this  case.  The  defen- 
dant has  resisted  the  plaintiff's  claim  ;  the 
plaintiff,  in  the  usual  way,  moves  for  a 
decree,  and  files  certain  affidavits  to  esta- 
blish his  rights.  If  the  defendant  had  at 
once  conceded  his  claim,  it  might  have 
been  different ;  but  he  has  allowed  the  case 
to  go  on,  and  the  defendant  is  now  actually 
cross-examining  the  witnesses  of  the  plain- 
tiff. There  have  been  affidavits  filed  on 
the  merits,  on  both  sides,  so  the  defendant 
has  evidence  in  the  cause,  which  he  has 
now  to  go  into  and  to  read ;  at  all  events, 
the  evidence  thus  far  is  incomplete  ;  but 
if  this  motion  is  to  be  entertained,  I  must 
allow  each  party  to  bring  forward  on  the 
merits  any  evidence  he  pleases.  I  cannot 
refuse  this  to  either  party.  Then,  what 
do  I  gain  by  it?     Here  is  a  motion  for  a 
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decree  pending,  in  which  the  whole  evi- 
dence will  be  gone  into,  which  will  not  be 
more  expensive  than  trying  the  question 
now.  But,  however,  I  do  not  put  it  on 
that  footing,  because  I  think,  in  any  stage 
of  the  cause,  although  there  may  be  cases 
in  which  the  stay  of  proceedings  might  be 
asked,  still  it  is  contrary  to  all  principle, 
and  also,  I  think,  contrary  to  all  the  an* 
thorities,  except  perhaps  some  particular 
dicta,  to  allow  that  to  be  done.  I  will 
refer  to  that  case  of  Sivell  v.  Abraham, 
It  was  a  case  in  which  the  plaintiff  had 
filed  a  bill  for  the  purpose  of  compelling 
the  vendor  to  give  a  conveyance,  and  he 
contended,  that  the  heir-at-law  of  the  tes- 
tator ought  to  join.  That  was  the  whole 
question.  Then,  the  bill  having  been  filed 
in  October  1841,  the  defendant  prevailed 
on  the  heir  to  execute  the  conveyance — 
evidence  was  taken,  and  notice  given  to  the 
plaintiff  that  the  conveyance  had  been 
executed,  and  then  the  defendant  wanted 
to  have  the  bill  dismissed,  without  costs. 
The  plaintiff  refused.  That  is  something 
like  this  case.  Then  the  plaintiff  brought 
on  the  cause  to  a  hearing,  and  the  Master 
of  the  Rolls  said,  "Surely,  the  plaintiff 
ought  not  to  have  gone  on  incurring  further 
expenses."  Before  that  case  there  was  no 
authority  in  which,  on  the  application  of 
the  plaintiff,  the  Court  had  given  costs  to 
a  plaintiff  and  dismissed  the  bill.  The 
Master  of  the  Rolls  said,  "The  Court  will 
not  permit  the  plaintiff  to  go  on  incurring 
useless  expense."  I  wish  to  observe  upon 
this,  that  I  think  in  that  case  there  is  an 
inconsistency  in  the  judgment ;  the  defen- 
dant gave  notice  to  the  plaintiff  that  the 
deed  had  been  executed,  and  proposed 
that  the  bill  should  be  dismissed,  without 
costs,  which  the  Master  of  the  Rolls  says 
was  substantially  a  correct  notice  to  give. 
We  should  not  then  expect  him  to  make 
the  defendant  pay  the  costs,  but  we  find 
he  did.  Now,  Lord  Langdale  afiirmed 
by  that  decision,  that  the  plaintiff  had  no 
right  to  give  notice  to  dismiss,  without 
costs,  but  that  he  ought  to  have  made  an 
application  to  the  Court  respecting  the 
costs.  That  could  only  be  founded  on 
this  ground,  that  the  plaintiff's  case  might 
be  assumed  to  be  right  on  the  merits,  and 
then  after  that  he  made  him  pay  costs. 


that  is  to  say,  he  would  not  allow  the 
plaintiff  any  costs  subsequent  to  the  notice 
given  by  the  defendant,  and  made  the 
defendant  pay  the  costs  up  to  that  time, 
shewing  that  the  plaintiff  was  entitled  to 
move  to  dismiss,  without  costs.  That 
case,  therefore,  I  think  inconsistent,  and 
I  cannot  draw  any  conclusion  from  it.  I 
cannot  think  that  Lord  Langdale  would 
have  allowed  the  parties  to  go  into  the 
merits  of  the  case.  I  cannot  understand 
that  the  Court  should  allow  the  merits  to 
be  gone  into  on  such  a  motion. 

In  the  case  of  The  Sutton  Harbour  Com* 
pany  v.  Hitchens^  the  Master  of  the  Rolls 
thought  that  a  motion  to  dismiss  might  be 
made,  but  not  upon  the  merits  of  the  caae. 
There  it  was  useless  to  go  on  with  the  suit, 
because  of  the  adverse  decision  on  the  law* 
Upon  appeal,  in  that  case,  the  Lords  Jof- 
tices  considered  that  the  order  of  die 
Master  of  the  Rolls  was  right,  except  that 
the  defendant  ought  to  have  the  costs  of 
his  motion  to  dismiss. 

Now,  this  is  a  motion  in  which  the  de- 
fendant says,  he  has  a  right  to  stay  the 
suit  without  costs  being  paid  on  either 
side,  and  for  that  purpose  he  contends  he 
has  a  right  to  go  into  the  merits.  I  can* 
not  grant  the  motion,  and  the  only  quea* 
tion  is,  whether  I  am  to  refuse  it  wiUi  or 
without  costs,  or  whether  I  ought  to  r^ 
serve  the  costs.  Now,  it  appears  to  me, 
the  justice  of  the  case  requires  this :  I 
think  there  are  in  the  cases  cited  an  indi- 
cation of  some  more  or  less  clearly  ex* 
pressed  opinions,  and  particularly  in  that 
case  of  Sivell  v.  Abraham ^  there  are  ex- 
pressions which  might  fairly  lead  the  par- 
ties to  come  to  this  court  with  such  an 
application  as  this.  In  that  view,  I  think 
I  ought  to  refuse  the  motion  and  not  allow 
the  defendant  his  costs,  which  he  must  not 
have  under  any  circumstances,  but  direct 
the  costs  to  be  costs  in  the  cause,  so  that  if 
the  plaintiff  succeeds  he  will  get  costs,  and 
if  he  firfls  he  will  not  get  costs,  but  will 
not  have  to  pay  the  defendant  his  costs* 
I  think  justice  requires  this  course  from 
the  indications  which  I  have  alluded  to  in 
the  cases  cited. 
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XlNDERSLET^y.C.l      ^   „ 

Feb.  21.  /     BOYD  r.  BARKER. 

Clergy — Gilberfi  Aet^  17  Geo.  3.  c.  53. 
'■^Repairs  and  Additions  to  the  Parsonage 
House, 

An  ineund^ent  may  borrow  money  upon 
mortgage  under  the  provisions  of  the  act 
\1Geo.  3.  c.  58,/or  the  purpose  of  enlarging 
oni  adding  to  tJie  parsonage-house^  as  well 
a  for  **lmildingf  r^ntilding  and  repairing,** 
ifaeh  additions  are  considered  necessary ; 
a»i  there  is  no  objection  to  the  incumbent 
odvaneing  the  money  himself  upon  mortgage 
for  such  a  purpose. 

The  bill  in  this  case  stated,  that  in  the  year 
1854  the  plaintiff,  the  Rev.  Frederick  Boyd, 
VIS  presented  by  the  Bishop  of  Rochester  to 
the  rectory  and  parish  church  of  Woldham, 
*  a  the  coonty  of  Kent,  on  the  resignation 
of  the  defendant  the  Rev.  Alleyne  Higgs 
Barker,  who  had  previously  held  the  living 
for  a  period  of  twenty  years  and  upwards. 
After  the  plaintiff  had  been  inducted  to  the 
lifing,  the  defendant  informed  the  plaintiff 
thit  he  had  a  charge  upon  the  living  for 
the  smount  laid  out  by  him  in  improv- 
ing and  repairing  the  rectory-house,  and 
that  he  had  taken  a  mortgage  for  such 
uumnt,   and    the    defendant   claimed    to 
be  entitled  to  receive*  from   the  plaintiff 
t  yesr's  instalment  of  the  amount  charged 
upon  the  glebe,  tithes,  rents   and  other 
profits  and  emoluments  arising  from  the 
wd  limg,  together  vrith  a  year's  interest 
on  the  amount  due  on  such  mortgage.  The 
plaintiff  objected  to  pay  these  sums.     The 
<iciendant  John  Burmester  had  since  made 
plication  to  the  plaintiff  for  payment  of 
^ch  instalment,  and  also  of  subsequent 
Utttalments  and  interest,  alleging  that  he 
*as  the  mortgragee  and  person  entitled  to 
fcceire  the   same ;    nevertheless    he  ad- 
mitted that  no  money  was  in  point  of  fact 
^vanced  by  him,  and  that  his  name  was 
inserted  in  the  mortgage-deed  as  tflistee 
only  for  the  defendant  Barker.     The  de- 
fendant Barker  had  forwarded  to  the  plain- 
tiff a  deed  purporting  to  be  the  counterpart 
of  an  indenture,  dated  the  12th  of  April 
1845,  and  made  between  the  said  defen- 
dant A.  H.  Barker  of  the  one  part  and  J. 
Burmester  of  the  other  part,  whereby,  after 
reciting  that  the  said  A.  H.  Barker  had 


obtained  the  consent  of  the  ordinary  of 
the  diocese  and  patron  of  the  church  and 
living  to  borrow  300/.  under  the  act  of 
17  Geo.  3.  c.  53,  to  be  laid  out  and  ex- 
pended in  enlarging  the  parsonage-house 
and  other  necessary  offices  belonging  to 
the  church,  it  was  witnessed  that  the  said 
A.  H.  Barker,  in  consideration  of  the  sum 
of  300/.,  paid  to  the  Rev.  Samuel  Drew, 
a  person  nominated  by  the  ordinary  to 
receive  the  same  pursuant  to  the  directions 
of  the  act,  had  granted,  bargained,  sold 
and  demised  unto  J.  Burmester,  his  exe- 
cutors, administrators  and  assigns,  all  the 
glebe  lands,  tithes,  rents,  rent-charges, 
moduses,  compositions  for  tithes,  salaries, 
stipends,  fees,  gratuities  and  other  emo- 
luments and  profits  payable  to  the  rector 
of  the  said  living  in  respect  thereof,  to 
hold  the  same  to  the  said  J.  Burmester, 
his  executors,  administrators  and  assigns, 
for  thirty-five  years.  And  the  defendant 
A.  H.  Barker  thereby  covenanted  to  pay 
to  the  defendant  J.  Burmester,  so  long  as 
he  should  continue  rector  of  the  parish, 
interest  for  the  said  sum  of  300/.,  or  so 
much  as  should  remain  due  at  the  end  of 
every  year,  after  the  rate  of  3/.  105.  per 
cent,  per  annum,  by  yearly  payments,  and 
also  in  each  and  every  year  during  such 
term,  one  equal  thirtieth  part  of  the  prin- 
cipal sum  of  300/. 

It  appeared  that  the  net  income  of  the 
living  was  260/.,  and  Mr.  Barker,  when 
appointed  to  it,  found  the  parsonage  house 
in  a  ruinous  and  uninhabitable  condition, 
and  considerable  repairs  were  executed  by 
him  at  his  own  expense.  In  the  year  1845, 
Mr.  Barker  was  desirous  of  further  im- 
proving the  house  and  of  enlargingit,  and  he 
then  applied  to  the  bishop  of  the  diocese 
for  his  sanction  to  enable  him  to  borrow 
300/.  to  effect  such  improvements.  The 
whole  expense  of  the  repairs  was  to  be 
500/.,  but  he  only  wished  to  borrow  300/. 
The  bishop  appointed  a  commission  of  two 
clergymen  to  examine  the  premises,  and 
to  report  to  him  as  to  the  propriety  of  the 
outlay,  in  conformity  with  the  act;  and 
upon  the  report  of  the  commission,  the 
bishop  nominated  Mr.  Drew  to  be  the 
person  to  receive  the  money,  and  effect  such 
proper  contracts  for  the  work  as  might  be 
necessary.  Mr.  Barker,  upon  this,  ad- 
vanced the  money  himself  which  was  to 


446 


COURTS  OF  CHANCERY: 


[New  Sxues 


be  laid  out,  instead  of  borrowing  it  firom  a 
third  person,  and  the  before*nientioned 
mortgage  was  then  executed,  and  Mr. 
Barroester  was  made  a  party  to  it,  as  if  he, 
and  not  Mr.  Barker,  had  advanced  the 
money ;  Mr.  Burmester  being,  in  fact,  a 
trustee  for  Mr.  Barker.  The  amount  was 
in  consequence  paid  to  Mr.  Drew,  and 
was  expended  in  repairs  and  additions  to 
the  parsonage  house. 

The  plaintiff  insisted  by  his  bill,  that  the 
repairs  effected  by  Mr.  Barker  were  not 
such  as  were  warranted  by  the  terms  of 
the  act  of  parliament,  since  the  money  was 
expended  in  additions  to  the  house,  and 
not  in  building,  rebuilding  or  repairing; 
that  these  repairs  were  unnecessary  ;  and 
also  that  Mr.  Barker  ought  not  to  have 
advanced  the  money  himself,  but  to  have 
borrowed  it  from  a  disinterested  party. 
The  bill,  therefore,  prayed  that  the  mort- 
gage-deed might  be  set  aside,  and  ordered 
to  be  delivered  up  to  be  cancelled;  or  at 
all  events  that  it  might,  under  the  circum- 
stances, be  declared  void  as  against  the 
plaintiff  and  his  successors,  rectors  of  the 
rectory  and  parish  church  of  Woldham. 
The  bill  also  prayed  an  injunction  to 
restrain  the  defendants  Barker  and  Bur* 
mester  from  enforcing  the  claim  by  seques- 
tration or  otherwise  against  the  plaintiff's 
living. 

The  portions  of  the  act  referred  to  were 
as  follows.  The  act  was  entitled  '  An 
Act  to  promote  the  residence  of  the  paro- 
chial clergy  by  making  provision  for  the 
more  speedy  and  effectual  building,  re- 
building, repairing  or  purchasing  houses 
and  other  necessary  buildings  and  tene- 
ments for  the  use  of  their  benefices.' 

"  Whereas  many  of  the  parochial  clergy, 
for  want  of  proper  habitations,  are  induced 
to  reside  at  a  distance  from  their  benefices, 
by  which  means  the  parishioners  lose  the 
advantage  of  their  instruction  and  hospi- 
tality, which  were  great  objects  in  the 
original  distribution  of  tythes  and  glebes 
for  the  endowment  of  churches,  for  remedy 
whereof  may  it  please  your  Majesty  that 
it  may  be  enacted,  and  be  it  enacted  by 
the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal  and  Commons,  &e., 
that  from  and  after  the  24th  day  of  June 
1777i  whenever  the  parson,  vicar,  or  other 


incumbent  of  any  ecclesiasdcal  living,  pa- 
rochial benefice,  chapelry,  or  perpetual 
curacy,  being  under  the  jurisdiction  of  the 
bishop  or  other  ecclesiastical  ordinary, 
whereon  there  is  no  house  of  habitation,  or 
such  house  is  become  so  ruinous  and  decayed, 
or  is  so  mean  that  one  year's  net  income 
and  produce  of  such  living  will  not  be 
sufilcient  to  build,  rebuild,  or  put  the 
same,  with  the  necessary  offices  belonging 
thereto,  in  sufficient  repair,  shall  think  fit 
to  apply  for  the  aid  and  assistance  intended 
to  be  given  by  this  act,  it  shall  and  may 
be  lawfiil  for  every  such  parson,  vicar  or 
incumbent  (after  having  procured  from 
some  skilful  and  experienced  workman 
or  surveyor  a  certificate  containing  a 
state  of  the  condition  of  the  buildings 
on  their  respective  glebes,  and  of  the  yalue 
of  the  timber  and  other  materials  thereupon 
fit  to  be  employed  in  such  buildings  or 
repairs,  or  to  be  sold,  and  also  a  plan  and 
estimate  of  the  work  proposed  to  be  done 
^-such  state  and  estimate  to  be  verified 
upon  oath  taken  before  some  Justioe  of 
the  Peace,  or  Master  in  Chancery  ordinary 
or  extraordinary— -and  laid  the  same,  toge- 
ther with  a  just  and  particular  account  in 
writing  signed  by  him  and  verified  upon 
oath,  taken  as  aforesaid,  of  the  annual  pro- 
fits of  such  living,  before  the  ordinary  and 
patron  of  the  living,  and  obtained  their 
consent  to  such  proposed  new  buildings  or 
repairs,  by  writing  under  their  respective 
hands  in  the  form  for  that  purpose  con- 
tained in  the  Schedule  hereunto  annexed), 
to  borrow  and  take  up  at  interest,  in  the 
manner  hereafter  mentioned,  such  sum  or 
sums  of  money  as  the  said  estimate  shall 
amount  unto,  after  deducting  the  value  of 
timber  or  other  materials  which  may  be 
thought  proper  to  be  sold,  not  exceeding 
two  years  net  income  and  produce  of  such 
living,  after  deducting  all  rents,  stipends, 
taxes  and  other  outgoings,  exceptiug  only 
the  salaries  to  the  assistant  curate,  where 
such  a  curate  is  necessary ;  and  as  a  security 
for  the  money  so  to  be  borrowed,  to  mortgage 
the  glebe,  tithes,  rents  and  other  profits 
and  emoluments  arising,  or  to  arise,  from 
such  living,  to  such  person  or  persons  who 
shall  advance  the  same,  by  one  or  more 
deed  or  deeds,  for  the  term  of  twenty-five 
years,  or  until  the  money  so  to  be  bor- 
rowed, with  interest  for  the  same,  and  such 
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eoflts  and  charges  as  may  attend  the  reco* 
▼ery  thereof,  shall  be  fully  paid  and  satis- 
fied according  to  the   terms,  conditions, 
tme  intent  and  meaning  of  this  act ;  which 
mortgage  deed  or  deeds  shall  be  made  in 
the  forms  or  to  the  effect  for  that  purpose 
eoDtained  in  the  said  Schedule,  and  shall 
lund  erery  succeeding  parson,  vicar  or  in- 
cumbent of  sttch  living,  until  the  principal 
tnd  interest,  costs  and  charges,  shall  be 
paid  off  and  discharged  as  fiilly  and  effec- 
tually as  if  such  successor  had  executed  the 
tame."  Section  8.  "  Provided  always,  and 
be  it  further  enacted,  that  whenever  the 
principal  and  interest  directed  to  be  paid  to 
the  mortgagee,  under  the  several  provisions 
of  this  act,  shall  be  in  arrear  and  unpaid 
fbr  the  spftee  of  forty  days  after  the  same 
shsU  become  due,  it  shall  and  may  be  law- 
fid  for  such  mortgagee,  his  executors,  ad- 
■inistrators  or  assigns,  to  recover  the  same 
aad  the  costs  and  charges  attending  the 
leeovery  thereof,  by  distress  and  sale,  in 
nch  manner  as  rents  may  be  recovered  by 
kadlorda  or  lessors  from  their  tenants  by 
ti^  laws  in  being."     Section  4.  *'  And  be 
it  further  enacted,  that  the  money  so  to  be 
borrowedshall  be  paid  into  the  hands  of  such 
person  or  persons  as  shall  be  nominated  and 
appointed  to  receive  and  apply  the  same 
kit  the  purposes  aforesaid,  by  the  ordinary 
pstron  and  incumbent,  by  writing,  under 
their  respective  hands,  in  the  form  for  that 
purpose  contained  in  the  said  Schedule, 
aiker  such  nominee  shall  have  given  a  bond 
to  the  ordinary,  with  sufficient  surety  in 
double  the  sum   so  to  be  borrowed   and 
niied,with  condition  for  his  duly  applying 
ttd  accounting  for  the  same,  according  to 
Redirections  of  this  act;  and  the  receipt 
of  the  person  or  persons  so  to  be  nomi- 
Btted  shaU  be  a  sufficient  discharge  to  the 
penon  or  persons  who  shall  advance  and 
psy  the  money,"  &c. 

The  act  then  provided  that  the  person 
*o  appointed  to  receive  the  money  should 
ester  into  all  proper  contracts  relating  to 
the  repairs. 

Mr,  Greene  and  Mr.  Morris,  for  the 
plaintiff,  contended  that  under  the  above 
set  of  parliament  the  defendant  Mr.  Barker 
had  no  right  to  borrow  money  for  the  pur- 
pose of  making  additions  to  the  parsonage 
boose.  He  could  do  no  more  than  ''build, 


rebuild  or  repair"  the  house.  The  ne- 
cessity for  restricting  the  alterations  to  this 
extent  was  obvious,  because  it  was  clear 
that  a  clergyman  ought  not  to  be  allowed 
to  enlarge  his  house  to  suit  his  particular 
family,  when  the  next  incumbent  might 
have  a  smaller  family,  and  would  object 
to  the  expense  of  a  house  that  was  too 
large  for  him.  This  house  was  quite  large 
enough  before  the  defendant  commenced 
his  additions,  and  the  present  incumbent 
did  not  think  it  at  all  necessary  for  him  to 
have  the  butler's  pantry  or  the  extra  rooms 
which  had  been  added  by  Mr.  Barker.  A 
drawing-room  might  be  requisite  for  the 
purpose  of  giving  entertainments,  but  could 
not  be  required  for  a  country  clergyman 
whose  living  did  not  exceed  260/.  a  year. 
If  money  had  been  raised  sufficient  only 
to  repair  the  house  in  the  terms  of  the 
act,  there  would  have  been  no  objection 
to  the  expenditure.  Then,  the  money 
was  lent  by  Mr.  Barker  himself,  instead 
of  by  a  third  person.  This  was  taking 
away  that  protection  which  must  have 
existed  if  the  money  had  been  lent  by 
a  disinterested  party,  whose  business  it 
would  have  been  to  see  that  the  money 
was  properly  expended  according  to  the 
terms  of  the  act.     They  cited — 

Orover  v.  Hugell^  3  Russ.  428. 

Sanders  v.  Franks,  2  Madd.  147. 

Greenlaw  v.  King,  3  Beav.  49 ;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  377. 

Mr.  Glasse  and  Mr.  Pole  appeared  for 
the  defendant,  but  were  not  called  upon 
to  address  the  Court. 

KiNDERSLET,  V.C,  —  I  do  uot  think 
there  is  any  ground  for  this  bill,  and  I 
cannot  help  regretting  that  it  should  have 
been  filed.  It  appears  that  the  plaintiff 
succeeded  to  the  income  of  this  living  in 
the  year  1854,  and  the  state  of  the  facts  is 
this  : — The  defendant,  Mr.  Barker,  became 
the  incumbent  many  years  ago,  and  when 
he  took  possession  of  the  house,  he  found 
that  as  it  was  close  upon  the  river,  and 
was  not  properly  built  for  keeping  out  the 
water,  it  was  very  damp,  and  liable  to  be 
inundated.  The  house  consisted  at  that 
time  of  two  kitchens,  two  cellars,  a  small 
room  for  servants,  and  a  staircase,  and  on 
the   upper   floor    there   were   three   bed- 
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rooms.  Now,  no  doubt,  in  the  timet  of 
Parson  Adams,  the  rector  might  have  been 
contented  with  such  an  humble  residence  as 
this,  but  things  have  very  much  changed 
since  then,  and  Mr.  Barker  not  being 
satisfied  with  the  house  in  its  then  state, 
set  about  repairing  it  at  his  own  expense. 
He  prevented  the  water  from  coming  in, 
and  he  built  a  new  room,  that  is,  a  sitting- 
room.  This  was  several  years  before  1845, 
and  in  that  year  he  thought  it  desirable  to 
have  a  second  sitting-room  built  and  a 
butler's  pantry,  and  bed -rooms  above. 
Still  there  was  no  more  than  a  ground- 
floor  and  first-floor.  The  building  of  these 
extra  rooms  was  to  cost  something  under 
500/.,  but  it  was  only  SOOl.  of  this  amount 
that  he  wished  to  charge  upon  the  living. 
Probably  his  whole  outlay  upon  the  house, 
from  thefirst,wasnotlessthan  1,000/.  When 
the  plaintiff  became  incumbent,  there  was 
then  230/.  left  unpaid  of  this  sum  of  300/., 
the  rest  having  been  cleared  off  by  pay- 
ment of  instalments  from  the  time  of  the 
mortgage,  and  Mr.  Boyd  then  files  this  bill 
impeaching  the  transaction.  I  cannot  but 
regret  that  Mr.  Boyd  should  even  wish  to 
succeed  in  such  a  case  as  this,  but  still  I 
must  not  prevent  his  right,  if  it  exists,  to 
set  aside  the  transaction.  The  grounds 
upon  which  he  relies  are  these : — First,  he 
says,  what  has  been  done  was  not  sanc- 
tioned by  the  act  of  parliament,  because 
in  this  case,  there  was  a  question 
of  adding  to  a  building,  and  not  simply 
building,  rebuilding  or  repairing: — that 
certain  additional  rooms  had  been  added, 
and  the  act  did  not  authorize  an  addition. 
That,  as  I  conceive,  is  the  only  important 
point  for  consideration.  If  the  plaintiff's 
contention  is  just,  the  result  would  be  that 
at  least  nineteen  out  of  every  twenty  charges 
that  have  been  effected  under  Gilbert's 
Act  would  be  liable  to  be  set  aside ;  and 
if  the  arguments  were  worth  anything,  they 
would  go  to  this,  that  even  if  you  are  re- 
building a  house  you  have  no  right  to  make 
it  even  a  yard  larger  than  it  was  before — 
you  must  not  enlarge,  though  you  may 
rebuild.  Now,  the  words  of  the  act  are 
these. — [His  Honour  read  the  passages 
already  referred  to.] — It  is  contended  that 
these  words  give  no  power  to  add,  under 
any  circumstances,  anything  whatever  to 
the  existing  building.     I  cannot  help  say- 


ing, that  if  I  were  obliged  to  put  this  con- 
struction upon  the  words,  I  should  he  so 
narrowing  the  meaning  of  the  act  as  to 
defeat  the  intention  of  the  legislature;  be- 
cause, if  you  look  at  the  preamble,  you 
will  find  that  the  act  was  passed  with  a 
view  to  induce  the  parochial  clergy  to  reside 
upon  their  benefices,  by  providing  proper 
habitations.  Here,  then,  is  the  very  point: 
the  object  is  to  hold  out  an  inducement 
to  clergymen  as  much  as  possible  to  re- 
side in  their  parishes,  in  order  that  the 
parishioners  may  have  the  benefit  of  their 
instruction  and  hospitality.  It  is  true 
that  other  acts  of  parliament  have  been 
since  passed,  requiring  clergymen  to  reside 
in  their  parishes,  but  at  that  time  they  had 
great  facilities  for  escaping  a  continuous  re- 
sidence; and  the  object  of  the  legislature 
was  to  enable  them  to  have  such  an  amount 
of  comfort  in  their  houses  as  would  induce 
them  tp  reside.  Now,  we  have,  probably, 
all  of  us,  seen  specimens  of  remarkable 
parsonage-houses  in  olden  tiroes,  no  bet- 
ter than  hovels ;  and  the  argument  of  the 
plaintiff  must  go  to  this,  that  you  cannot 
hold  out  the  inducement  to  the  clergy  to 
reside,  as  set  out  in  the  act,  by  adding  to 
the  house.  So,  if  I  am  driven  to  decide 
in  that  way,  I  should  be  deciding  in  the 
narrowest  manner,  and  the  act  would  be 
nearly  valueless.  There  are  three  cases 
supposed :  one  is  where  there  is  no  habita- 
tion for  the  clergyman,  and  in  that  case  it 
is  admitted  you  may  build  to  any  extent 
the  bishop  thinks  right.  In  that  case 
a  man  may  get  a  comfortable  and  con- 
venient building  erected  for  himself,  and 
charge  the  expense  of  it  upon  the 
living  under  this  act;  but  if  you  have  got 
a  house  utterly  unfit  for  a  decent  person 
to  reside  in,  you  may  repair  it,  or  you  may 
pull  it  down  and  rebuild  it,  but  you  must 
on  no  account  make  it  larger  than  it  was 
originally.  I  cannot  help  saying  that  1 
should  listen  to  such  an  argument  with 
great  reluctance.  The  second  case  is  this : 
where  there  is  a  house,  but  such  house  is 
become  so  ruinous  and  decayed  that  one 
year's  income  will  not  be  sufficient  to  re- 
pair it,  still,  bad  as  the  house  may  be,  yon 
must  not  go  beyond  the  original  limits  of 
the  building.  The  next  point  is — ^where 
the  existing  building  is  so  mean  that  one 
year's  net  income  will  not  be  enough  to 
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repair  it.     What  does  that  word  ''  mean  *' 
ngnify  ?   It  it  argued  that  that  expression 
hunothing  to  do  with  the  size  of  the  house, 
bat  the  material  of  which  it  is  huilt ;  so 
that  if  it  happens    to    be  built  of  bad 
materialsy  it  may  be  rebuilt  with  brick 
tnd  mortar,  but  still  it  must  not  be  en- 
liiged.     It  appears  to  me  that  cannot  be 
the  meaning  of  the  act.    The  act  says,  the 
object  was  to  make  such  improvements 
m  the  boQses  as  to  induce  the  clergy  to 
itside  in  the  parishes,  and  then  it  provides 
for  the  case  of  a  house  being  mean.     Now, 
tarely,  if  the  house  is  so  mean  as  not  to 
be  a  fit  habitation  for  a  clergyman,  it  can- 
not be  intended   only   to  rebuild   it  by 
altering  the  materials  of  which  it  is  built. 
I  think  the  act  does  justify  the  bishop  and 
patron  and  the  parties  concerned  here  in 
doing  as  they  have  done.    If  they  thought 
k  was  not  a  house  which  was  reasonably 
€OfnfoTtable  for  the  house  of  a  clergyman, 
they  were  justified  in  sanctioning  the  im- 
provement  of  the   existing   building   by 
•athorising  an  enlargement  of  it.     That 
b^g  the  construction  I  put  upon  the  act, 
it  is  asked  what   proceedings  are   to  be 
ttken.     The  act  points  out  the  steps  to 
be  gone   through,   and   it  appears  there 
^n»  some  slight  irregularity  with  respect 
to  them,  but  not  any  of  importance.     A 
S^tleman   was  first  employed    to  make 
ft  certificate    of    the    condition    of    the 
building,   and    there    is   no   concealment 
^  iuggestion    that,    under   the   plea  of 
Kptiringy  they   were    enlarging;    but   it 
^  openly    stated    to    be    for    enlarging 
the  house.     Then  this  certificate  is  laid 
before  the  bishop.     In  the  first  place,  he 
KDds  dovm  a  commission  of  two  clergy- 
IKQ  to  consider  what  is  the  condition  of  the 
bofldmg,  and  whether  there  is  any  dilapi- 
^on,  and  whether  there  was  any  sum 
pud  by  the  last  incumbent.    The  report  is 
&TOQrable,  and  the  bishop  thereupon  gives 
Ui  consent.     Then,  I  have   to   consider 
whether,    supposing   the    proceedings    to 
have  been  regular,  what  was  done  was  un- 
Kssonable  or  unnecessary ;  whether,  there- 
fore, there  was  a  violation  of  the  act.    We 
have  here  a  parsonage-house  where   the 
income  of  the  living  is  260/.  per  annum. 
Now  that  is  not  by  any  means  a  small 
living,  but  then  it  is  an  object  for  the  parish^- 
ioners  to  have  a  resident  clergyman,  and 
5iw  Bnsm,  XXTIU.— Chavc. 


for  that  purpose  it  is  necessary  there  should 
be  a  comfortable  residence,  and  this  is  quite 
as  necessary  where  the  living  is  small  as 
where  it  is  a  rich  living.  Clergymen  are 
brought  up  as  gentlemen,  and  ought  to 
have  a  decent  and  comfortable  house  to  live 
in  in  their  parishes.  As  to  what  is  rea- 
sonable, I  will  take  the  common  and  ordi- 
nary average  case  of  a  clergyman  with  an 
ordinary  family,  and  having  to  keep  himself 
in  the  position  of  a  gentleman  ;  say  that  he 
requires  accommodation  for  himself,  his 
wife  and  children.  Surely  no  one  can  say 
that  one  sitting-room  is  necessarily  quite 
sufficient  for  the  house.  He  has  to  attend 
to  parochial  duties,  and  to  read  and  write 
his  sermons,  and  also  to  exercise  a  certain 
amount  of  hospitality  ;  then  there  are  the 
requirements  of  his  wife  and  children,  and 
all  to  go  on  in  one  sitting-room.  I  must 
say,  I  do  not  think  it  was  unreasonable 
that  Mr.  Barker  should  desire  to  have  a 
second  sitting-room  ;  and  my  opinion  is, 
that  it  was  quite  expedient  that  this  addi- 
tional accommodation  should  be  made.  It 
may  be  said  that  he  did  not  want  a  draw- 
ing-room for  the  purpose  of  entertaining 
society ;  but  it  comes  to  this :  that  any 
one  having  two  sitting-rooms  calls  one  a 
drawing-room  and  the  other  a  dining-room. 
Under  these  circumstances,  I  can  see  no 
ground  whatever  for  holding  this  deed  to 
be  void,  either  on  the  construction  of  the 
act  of  parliament,  or  on  the  ground  of  its 
being  an  unreasonable  addition. 

Other  minor  matters  are  contended  for, 
and  the  plaintiff  tries  to  make  out  every 
technical  point  he  can  to  set  aside  this  deed. 
He  says,  that  under  the  terms  of  the  act  the 
lender  and  borrower  of  the  money  should 
be  diff*erent  persons.  Now,  in  most  cases 
it  would  not  be  likely  that  a  clergyman 
would  be  able  to  advance  the  money  him- 
self, but  if  he  has  got  the  money  why 
should  he  not  lend  it  ?  It  is  argued  that 
one  important  check  is  taken  away.  My 
opinion  is,  that  such  is  not  the  case.  I 
cannot  see  that  the  proposed  mortgagee 
can  have  any  check  ;  he  cannot  check  the 
matter  in  the  least  degree.  The  bishop 
and  ordinary  are  the  real  check.  Then 
where  is  the  harm  of  his  lending  the  money 
himself?  It  is  said  that  the  power  is  not 
well  executed  unless  the  formality  is 
strictly  observed,  and  that  it  was  not  so 
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observed  here,  because  the  lender  and 
borrower  are  not  different  persons.  Here 
the  money  is  borrowed  at  only  Si.  lOs.  per 
cent.  In  the  case  referred  to  of  Sanders  v. 
Franks,  it  appeared  that  the  incumbent  was 
the  purchaser  of  the  land,  but  that  case  does 
not  arise  here.  What  benefit  to  himself  can 
Mr.  Barker  obtain  by  lending  this  money? 
I  admit  that  he  has  an  advantage  by  get- 
ting a  better  house  to  live  in,  but  there 
can  be  no  other  advantage  for  lending  the 
money.  He  might  have  got  as  much  as 
5l,  per  cent,  upon  mortgage,  or  3/.  lOs. 
per  cent,  in  the  funds ;  now,  here  he  gets 
only  31.  105.  per  cent.,  and  the  money  is 
tied  up  for  thirty-five  years.  And  in  the 
case  of  Greenlaw  v.  King^  it  was  the  bishop 
standing  in  an  adverse  character;  but  even 
then  he  did  not  lose  the  money,  but  it  was 
paid  back,  with  interest,  and  there  was  the 
extra  sum  for  an  annuity  of  which  he  was 
deprived.  Here,  it  is  proposed,  that  this 
gentleman  should  not  only  lose  the  ad- 
vantage of  what  was  done  with  the  money, 
but  should  also  payback  the  money.  Under 
all  these  circumstances,  I  am  of  opinion 
that  there  is  no  ground  for  saying,  that  the 
defendant  has  gone  beyond  the  scheme  of 
the  act,  and  that  everything  has  been 
done  with  fairness.  I  must,  therefore,  dis- 
miss the  bill,  with  costs. 


Full 

OF 

Appeal. 
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MADDISON  9.  CHAPMAN. 


Will^-  Consiruction^^Minoriiy-^L  imita- 
tion  over. 

A  testator  directed  that,  when  the  youngest 
of  his  two  daughters  had  attained  twenty" 
one,  his  real  and  personal  estate  and  effects 
should  be  divided  into  three  equal  parts : 
one  part  to  be  for  his  wife,  and  one  of  the 
remaining  two  for  each  daughter;  at  his 
wife*s  decease  her  share  to  be  equally  divided 
between  his  two  daughters  ;  and,  provided 
either  of  his  two  daughters  should  die  before 
a  division  of  the  property  should  have  been 
made,  and  having  no  surviving  issue,  then 
the  part  of  the  deceased  to  be  given  to  her 
surviving  sister.  By  a  codicil,  the  testator 
provided  that  "  should  both  his  children  die 
in  their  minority,  and  leave  no  issue,  then 


in  such  case,  and  in  such  case  ank 
property  should  go  to  his  widow  far  h 
then  over.  One  daughter  attained 
one,  and  died  without  having  been  n 
and  afterwards  the  other  daughti 
under  age  and  without  having  been  m 
-—Held,  (affirming  the  decision  of 
the  Vice  Chancellors)  that  the  gift 
codicil  to  the  widow  for  life,  and  the 
had  failed. 

This  was  an  appeal  by  the  deft 
Eve  Chapman  and  James  Cooke 
decision  of  Wood,  V.C.  upon  tl 
struction  of  the  will  and  codicil  of  1 
Chapman.  The  testator  by  hi 
dated  in  1850,  devised  as  follows  >— 
my  funeral  and  testamentary  e: 
are  paid  by  my  executrix  her 
named,  my  will  is  that  all  my 
houses,  tenements  and  real  and  p 
property,  situate  at  Binbrooke  < 
where,  and  of  what  nature  or  kind 
(except  household  furniture  and 
shall,  at  the  time  my  youngest  eh 
attained  the  age  of  twenty-one  y« 
valued  and  divided  into  three 
parts,  which  division  shall  be 
without  selling  the  land ;  one  pai 
for  my  dear  wife.  Eve  Chapman^  o 
for  my  daughter  Mary  Ann,  and  c 
to  my  daughter  Maria ;  and  provii 
daughter  Mary  Ann  wishes  to  la 
family  when  she  has  attained  the 
twenty-one  years,  she  shall  hay< 
given  to  her,  without  paying  inte 
the  same,  but  which  shall  be  aoi 
for  as  part  of  her  share  at  the  tim 
the  general  division  is  made.  Any 
paid  in  as  principal,  either  from  th 
from  notes  or  from  any  other  sour 
be  put  out  to  interest  at  the  diser 
the  trustees  hereinafter  named,  ao  t 
property  may  not  be  diminished  ; 
my  wife's  decease  her  share  of  the 
named  property  shall  be  equally 
between  my  two  children  above- 
share  and  share  alike.  And  provid 
either  of  my  two  children  above 
shall  die  before  a  division  of  the  p 
shall  have  been  made  as  above  dei 
and  having  no  surviving  issue,  then  1 
of  the  deceased  shall  be  given  to  1 
viving  sister ;  but  if  either  of  thei 
die  and  leave  surviving  issue,  tl 
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part  of  her  so  dying  shall  he  equally  divided 
amongst  her  surviTing  children  in  equal 
ihares  and  proportions.  All  interest  of 
money,  rents  of  lands,  houses  or  tenements, 
ihall  be  applied  to  the  support  of  my  wife 
tnd  to  the  support  of  my  children,  and 
their  education  during  their  minority  or 
the  minority  of  either  of  them  :  and  like- 
wise that  each  of  my  daughters  shall  have 
10/.  a  year  for  their  own  pocket-money 
daring  their  minority,  or  until  such  divi* 
don  of  the  property  is  made  as  above  de- 
scribed." 

The  testator  then  bequeathed  an  annuity 
to  his  sister,  and  appointed  the  defendants 
Benn  and  Cooke  trustees  of  his  property. 

By  a  codicil,  without  date,  the  testator 
directed  as  follows: — "Should  both  my 
children  die  in  their  minority  and  leave  no 
iasue,  then  in  such  case,  and  in  such  case 
only,  I  give  to  my  wife.  Eve  Chapman, 
the  whole  of  my  pfoperty  for  the  term  of 
iier  natural  life,  or  so  long  only  as  she 
•hall  remain  my  widow ;  and  at  my  wife's 
siecease,  or  marriage,  which  shall  first 
liappen,  I  then  give  to  James  Cooke  all 
my  lands  and  houses  situate  at  Binbrooke, 
^nt  to  he  chargeable  with  the  payment  of 
"fthe  annuity  to  my  aister,  as  above  stated, 
ssnd  the  remainder  of  my  property  shall  be 
ml  my  wife's  disposal." 

The  testator  died  in  1850,  leaving  two 

^ildien   only,  Mary  Ann  (who  attained 

'teenty-one,   and   died   in    1854,  without 

^ring  been  married)  and  Maria  (who  died 

^  185 7»  under  age,  and  without  having 

^leen  married).     It  was  suggested,  but  not 

ftOYtdf  that  the  elder  daughter  left  a  will. 

The  suit  was  instituted  by  the  testator's 

^eiress-at-law,  who  claimed  to  be  entitled, 

^0  the  events  which  had  happened,  to  an 

^Qitable  estate  in  fee  simple  in  posses- 

^  in   two-thirds  of  the  testator's  real 

^>ttte,  and  to  an  equitable  estate  in  fee 

*iinple   in    remainder   expectant    on    the 

^eith  of  Eve  Chapman,  in  the  remaining 

^rd  part  of  the  said  real  estate. 

The  defendant  Eve  Chapman  claimed 
^  have  the  real  estate  for  her  life,  and, 
"object  thereto,  the  defendant  Cooke 
claimed  to  be  entitled  under  the  gift  over 
Stained  in  the  codicil. 

The  Vice  Chancellor,  however,  held 
that  the  gift  over,  under  the  codicil,  had 
Ued— 4  Ka^  ^  J.  709. 


The  Solicitor  General  and  Mr.  W.  D. 
Lewis f  for  Mrs.  Chapman  ;  and 

Mr,  W,  M,  James  and  Mr.  Little^  for  Mr. 
Cooke. — The  question  for  decision  was,whe- 
ther  the  words  **  die  in  minority"  used  in  the 
codicil  were  to  be  interpreted  as  applicable 
to  each  child,  as  the  Court  below  had  held, 
or  whether,  according  to  the  appellants' 
contention,  it  was  during  the  minority 
before  mentioned,  that  is,  durinfi^  the  mino- 
rity of  either  of  the  children.  The  expres- 
sion in  the  codicil  must  be  considered  as 
referring  to  a  class,  and  must  apply  to  the 
time  of  the  youngest  being  in  minority. 
Each  child  would,  for  the  purposes  of  the 
will,  be  considered  a  minor  while  either  of 
them  continued  to  be  a  minor.  The  rule 
in  such  cases  as  the  present,  was  to  lean 
to  that  construction  which  would  include 
as  many  objects  of  the  gift  as  possible, 
consistently  with  the  declared  purpose  of 
the  author  of  the  instrument.-* 

Bouverie  y.  Bouverie,  2  Phil.  349 ; 
s.  c.  16  Law  J.  Rep.  (n.s.)  Chanc. 
411. 

Anonymous^  2  Vent.  363. 

Pearsall  v.  Simpson,  15  Yes.  29. 

Key  V.  Key,  4  De  Gex,  M.  &  G.  73 ; 
s.  c.  22  Law  J.  Rep.  (n.s.)  Chanc. 
641. 

Hart  y.  Tvlk,  2  Ibid.  300  ;  s.  c.  22 
Law  J.  Rep.  (n.s.)  Chanc.  649. 

Greyy.  Pearson,  6  H.L.  Cas.  78  ;  s.  c. 
26  Law  J.  Rep.  (n.s.)  Chanc.  473. 

Weddell  y.  Mundy,  6  Yes.  341. 

Milroy  v.  Milroy,  14  Sim.  48;  s.  c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  266. 

Mr,  Rolt  and  Mr*  Faher,  for  the  re- 
spondent,  were  not  called  upon. 

The  Lord  Chancellor  said  that  the 
sole  question  upon  the  appeal  was,  whether 
the  gift  over,  in  the  event  of  both  the  chil* 
dren  of  the  testator  dying  in  their  minority 
and  leaving  no  issue,  had  failed ;  and  al- 
though his  inclination  was  to  construe  it 
in  favour  of  the  widow,  the  words  used 
by  the  testator  were  much  too  strong, 
and  the  conjectural  interpretation  much 
too  weak  to  enable  him  to  do  so.  The 
will  itself  was  clear  as  to  the  objects  to 
be  benefited,  but  the  events  which  had 
happened  were  not  provided  for.  The 
division  was    to    take    place    upon   the 
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youngest  of  the  children  attaininfi^  twenty- 
one,  and  the  testator  had  contemplated  one 
dying  hefore  that  time  and  leaving  no 
issue,  but  not  the  possibility  of  both  so 
dying.  It  was  clear  that  the  word 
**  minority"  was  used  by  the  testator  in  his 
will  in  its  ordinary  sense;  and  then  by  the 
codicil  he  provided  for  events  not  contem- 
plated in  the  will,  and  made  the  gift  over. 
Taking  the  words  in  the  codicil  in  their 
ordinary  sense,  the  ulterior  gift  could  not 
arise  unless  both  the  children  died  in  their 
minority  leaving  no  issue.  It  was  argued 
that  the  word  "minority*'  was  in  the 
codicil  applied  to  a  class,  and  meant  the 
minority  of  each  of  the  class ;  and  it  was 
competent  to  the  testator  to  have  used  the 
word  in  that  sense,  but  he  had  not  shewn 
that  such  was  his  intention.  It  could  not 
be  conjectured  what  the  testator  would 
have  done  if  the  state  of  things  which  had 
since  happened  had  been  present  to  his 
mind,  and  the  words  which  he  had  used 
must  be  taken  to  have  been  used  in  their 
ordinary  sense.  As  illustrating  his  Lord- 
ship's view  on  such  points  of  construction, 
he  referred  to  the  language  of  Wilde,  C.J.  in 
the  case  of  BootleY,  Scarisbrick  {\)t  where 
he  said,  "  The  language  of  the  clause  is  not 
ambiguous,  but  is  such  as  is  in  ordinary 
use  and  bears  a  well-known  meaning.  But 
it  is  contended  that,  upon  reference  to  the 
other  parts  of  the  will,  an  intention  may  be 
inferred  on  the  part  of  the  testator  which 
will  not  be  fully  carried  into  effect  by 
reading  the  clause  in  question  in  the  ordi- 
nary sense  attached  to  the  language.  Such 
imputed  intentions  are  in  most  respects 
speculative  and  uncertain,  and  where  any 
are  to  be  found  which  the  construction  of 
the  clause  in  question,  according  to  its 
ordinary  meaning,  wiU  not  carry  into  effect, 
or  may  defeat,  it  is  more  probable  that 
such  failure  will  arise  from  the  testator  not 
having  contemplated  or  provided  for  the 
very  many  events  which  may  be  supposed 
as  possible  to  arise  in  the  family,  than  that 
he  used  such  expressions  in  any  other  than 
the  ordinary  meaning.  The  clause  being 
plain  and  simple  in  its  language,  we  do  not 
think  the  rules  of  construction  now  con* 
sidered  as  settled,  will  warrant  the  clause 
receiving  a  construction  other  than  accord* 


ing  to  its  ordinary  meaning,  without  its 
appearing  satisfactorily  from  other  parts 
of  the  will  that  the  language  was  used  by 
the  testator  in  some  other  sense."  The 
appeal,  in  the  present  case,  must  be  dis- 
missed ;  the  costs  to  be  costs  in  the  cause. 

Lord  Justice  Knight  Bruce  said,  that 
adhering,  as  he  did,  to  the  decisions  in 
Hart  V.  Tulk  and  Key  v.  Key,  he  found 
himself  unable  to  dissent  from  the  Lord 
Chancellor  in  dismissing  this  appeal. 

Lord  Justice  Turner  concurred. 


Wood,  V.C. 
March  8 


.C.7 
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scholefield  r.  tehpi^er. 


Principal  and  Surety — Fraud — Innocent 
Miarepreaenlaiion — Release^ 

An  innocent  party  to  a  fraud  eommUted 
by  another  will  not  be  allowed  io  derive 
any  benefit  from  that  frauds  unless  there 
has  been  a  consideration  moving  from  Atin- 
self.  Therefore^  where  a  surety  innocently 
joined  with  his  principal  in  persuading  the 
creditor  to  accept  a  transfer  of  a  pretended 
mortgage,  which  turned  out  to  have  no  ex- 
istenee,  and  to  release  the  surety  from  his 
liability-^Held,  that  such  a  release  was 
inoperative. 

The  friends  of  a  surety  advanced  money 
to  satisfy  his  private  debts,  stipulating, 
however,  as  a  condition  of  such  advance, 
that  he  should  he  released  from  his  Ua^ 
hility  as  surety.  The  surety  having  been 
released  under  the  circumstances  above 
mentioned, — Held,  that  the  creditor  was 
not  entitled  to  set  aside  the  release  without 
repaying  to  the  friends  the  money  advanced 
by  them. 

Observations  on  Ex  parte  Wilson  (!}• 

The  bill  stated,  that  in  1850  the  plaintiff 
discounted  for  William  Bell,  one  of  the 
defendants,  who  had  since  absconded,  two 
joint  and  several  promissory  notes  for 
150/.  each,  signed  by  Bell,  and  also  by 
the  defendant  Templer,  and  later  in  the 
same  year  he  agreed  to  advance  to  Bell  a 
further  sum,  if  the  defendants  would  give 
two  joint  and  several  promissory  notes  for 
5002.  to  secure  the  two  sums  of  150^.  and 
the  further  sum  required,  and  upon  condi- 
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tion  that  the  plaintiff  should  be  at  liberty 
to  retain  and  negociate  the  two  bills  for 
1502.,  and  hold  the  amount  when  received 
in  part  satisfaction  of  the  amount  to  be 
secured  on  the  500/.  notes.  The  plaintiff 
sccordingly  advanced  the  sum  required, 
and  received  from  Bell  two  joint  and  seve- 
ral promissory  notes  for  500/.  each,  signed 
by  both  defendants. 

In  February  1851  the  plaintiff  advanced 
to  Bell  a  further  sum  upon  a  bill  of  ex- 
change for  600/.,  drawn  by  Bell  and  ac- 
cepted by  Templer.  This  bill  was  presented 
at  maturity  and  dishonoured. 

The  plaintiff  was  afterwards  applied  to 
to  make  a  further  advance  of  500/.  on  the 
security  of  a  bill  or  note  signed  by  both 
defendants,  but  declined  to  do  so. 

It  waa  then  proposed  that  the  plaintiff 
should  take  a  transfer  of  a  mortgage  for 
5,000/.,  to  which  Bell  represented  that  he 
was  entitled,  upon  the  estate  of  Mr.  Mire- 
boose  in  Wales,  stating  that  the  money 
had  been  lent  by  his  father,  who  held  the 
mortgage  and  title-deeds  on  his  behalf, 
and  Templer  strongly  urged  the  plaintiff 
to  do  so,  alleging  all  would  be  right,  and 
that  he  would  have  a  better  security  for 
bis  money  than  he  then  possessed. 

To  this  arrangement  the  plaintiff  agreed, 
on  condition  that  the  original  mortgage 
and  the  title-deeds  were  to  be  given  up  to 
hiffl  when  Bell  got  them  out  of  his  father's 
possession.  Accordingly  a  deed  of  transfer 
was  prepared,  which,  after  reciting  the 
alleged  mortgage  from  Mirehouse,  pur- 
ported to  transfer  the  same  to  the  plaintiff. 

The  deed  of  transfer  was  dated  the  13th 
of  June  1851,  and  was  executed  by  Bell 
and  attested  by  Templer.  Bell  then  re- 
quested that  the  promissory  notes  and 
bill  of  exchange  might  be  delivered  up, 
but  the  plaintiff  declined  to  give  them  up 
until  he  received  the  title-deeds  of  the 
mortgaged  premises. 

In  the  autumn  of  1851  Templer  com- 
promised with  some  of  his  creditors,  the 
arrangement  for  payment  of  the  compo- 
sition extending  over  several  years,  and 
his  relations  rendering  some  assistance. 
Previously  to  doing  so  he  called  on  the 
plaintiff,  and  told  him  his  friends  would 
not  assist  him  in  arranging  with  his  own 
private  creditors,  unless  he  was  released 
from  his  liability  on  the  promissory  notes 


and  bill,  and  he  also  intimated  that,  unless 
he  was  so  released,  bankruptcy  or  insol- 
vency would  be  the  consequence.  He  also 
alleged,  that  the  plaintiff  would  be  quite 
safe  in  so  releasing  him,  as  the  mortgage 
was  a  sufficient  security.  The  plaintiff, 
therefore,  relying  on  the  transfer  of  the 
mortgage,  and  in  the  belief  that  it  was  a 
valid  mortgage  security,  was  induced  to 
give  the  defendant  Templer  a  letter  as 

follows : — 

"  Leeds,  24th  July  1851. 

''My  dear  Sir,  —  Mr.  Bell  having  ar- 
ranged with  me  for  repayment  of  the  1  j600/. 
which  I  advanced  to  him,  with  lawful 
interest  thereon,  I  beg  to  state,  for  the 
satisfaction  of  your  friends  and  relatives, 
as  well  as  yourself,  that  I  do  not  hold  you 
in  any  way  responsible  to  me  for  the  above 
sum." 

Shortly  after  this  Templer  called  on  the 
plaintiff,  and  stated  that  his  friends  were 
not  satisfied  with  the  letter,  inasmuch  as 
the  plaintiff  might  indorse  the  notes  and 
bill  to  some  other  person,  and  the  plaintiff 
was  induced,  by  the  defendant  still  assuring 
him  that  the  transfer  was  a  perfectly  good 
security,  to  add  a  postscript  to  the  letter, 
as  follows  :  —  "  P.S.  Of  course,  I  have 
struck  your  name  out  of  the  securities." 
And  he  did  thereupon  strike  Templer's 
name  out  of  the  two  500/.  notes  and  the 
acceptance  of  the  bill  of  exchange. 

The .  bill  further  stated  that  the  plain- 
tiff afterwards  made  many  applications 
to  Bell  and  Templer  for  the  mortgage 
and  title-deeds,  but  could  not  obtain 
them,  and  upon  applying  to  Bell's  father 
for  the  deeds,  he  discovered  that  no  such 
mortgage  existed ;  that  all  the  repre- 
sentations made  by  Bell  as  to  the  pre- 
tended mortgage  were  untrue;  that  the 
pretended  transfer  was  prepared  when 
Bell  well  knew  that  he  had  no  interest  in 
the  pretended  mortgage ;  and  that  Templer 
had  no  reason  to  believe  that  Bell  was 
entitled  to  the  said  pretended  mortgage,  or 
that  it  existed,  or  that  the  said  pretended 
transfer  which  he  had  assisted  in  preparing 
was  not  utterly  worthless. 

In  December  1852  the  plaintiff  wrote  to 
Templer,  reminding  him  that  he  was  in- 
duced to  take  the  pretended  security  with- 
out the  title-deeds,  entirely  on  the  repre- 
sentations made  by  Bell  and  himself,  and 
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youngest  of  the  children  attaining  twenty- 
one,  and  the  testator  had  contemplated  one 
dying  hefore  that  time  and  leaving  no 
issue,  but  not  the  possibility  of  both  so 
dying.  It  was  clear  that  the  word 
"  minority"  was  used  by  the  testator  in  his 
will  in  its  ordinary  sense;  and  then  by  the 
codicil  he  provided  for  events  not  contem- 
plated in  the  will,  and  made  the  gift  over. 
Taking  the  words  in  the  codicil  in  their 
ordinary  sense,  the  ulterior  gift  could  not 
arise  unless  both  the  children  died  in  their 
minority  leaving  no  issue.  It  was  argued 
that  the  word  "minority"  was  in  the 
codicil  applied  to  a  class,  and  meant  the 
minority  of  each  of  the  class ;  and  it  was 
competent  to  the  testator  to  have  used  the 
word  in  that  sense,  but  he  had  not  shewn 
that  such  was  his  intention.  It  could  not 
be  conjectured  what  the  testator  would 
have  done  if  the  state  of  things  which  had 
since  happened  had  been  present  to  his 
mind,  and  the  words  which  he  had  used 
must  be  taken  to  have  been  used  in  their 
ordinary  sense.  As  illustrating  his  Lord- 
ship's view  on  such  points  of  construction, 
he  referred  to  the  language  of  Wilde,  C.J.  in 
the  case  of  Bootle  v.  Scarisbrick  (1),  where 
he  said,  *'  The  language  of  the  clause  is  not 
ambiguous,  but  is  such  as  is  in  ordinary 
use  and  bears  a  well-known  meaning.  But 
it  is  contended  that,  upon  reference  to  the 
other  parts  of  the  will,  an  intention  may  be 
inferred  on  the  part  of  the  testator  which 
will  not  be  fully  carried  into  effect  by 
reading  the  clause  in  question  in  the  ordi- 
nary sense  attached  to  the  language.  Such 
imputed  intentions  are  in  most  respects 
speculative  and  uncertain,  and  where  any 
are  to  be  found  which  the  construction  of 
the  clause  in  question,  according  to  its 
ordinary  meaning,  will  not  carry  into  effect, 
or  may  defeat,  it  is  more  probable  that 
such  failure  will  arise  from  the  testator  not 
having  contemplated  or  provided  for  the 
very  many  events  which  may  be  supposed 
as  possible  to  arise  in  the  family,  than  that 
he  used  such  expressions  in  any  other  than 
the  ordinary  meaning.  The  clause  being 
plain  and  simple  in  its  language,  we  do  not 
think  the  rules  of  construction  now  con-* 
sidered  as  settled,  will  warrant  the  clause 
receiving  a  construction  other  than  accord* 


ing  to  its  ordinary  meaning,  without  its 
appearing  satisfactorily  from  other  parts 
of  the  will  that  the  language  was  used  by 
the  testator  in  some  other  sense."  The 
appeal,  in  the  present  case,  must  be  dis- 
missed ;  the  costs  to  be  costs  in  the  cause. 

Lord  Justice  Knight  Bruce  said,  that 
adhering,  as  he  did,  to  the  decisions  in 
Hart  V.  Tulk  and  Key  v.  Key^  he  found 
himself  unable  to  dissent  from  the  Lord 
Chancellor  in  dismissing  this  appeal. 

Lord  Justice  Turner  concurred. 


Wood,  V.C. 
March  8 


.C.7 
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SCHOLEFIELD  r.  TEMPI.ER. 


Principal  and  Surety — Fraud — Innocent 
Misrepresentation — Release, 

An  innocent  party  to  a  fraud  eownmitied 
by  another  will  not  be  allowed  to  derive 
any  benefit  from  that  fraud,  unless  there 
has  been  a  consideration  moviny  from  Arm- 
self.  Therefore,  where  a  surety  innocently 
joined  with  his  principal  in  persuading  the 
creditor  to  accept  a  transfer  of  a  pretended 
mortgage^  which  turned  out  to  have  no  ex- 
istenee,  and  to  release  the  surety  from  his 
liability-^Heldf  that  such  a  release  was 
inoperative. 

The  friends  of  a  surety  advanced  money- 
to  satisfy  his  private  deblSt  stipulating, 
however,  as  a  condition  of  such  advaneCf 
that  he  should  be  released  from  his  Ua^- 
bility  as  surety.  The  surety  having  been 
released  under  the  circumstances  above 
mentioned, — Held,  that  the  creditor  was 
not  entitled  to  set  aside  the  release  without 
repaying  to  the  friends  the  money  advanced 
by  them. 

Observations  on  Ex  parte  Wilson  (1). 

The  bill  stated,  that  in  1850  the  plainb'ff 
discounted  for  William  Bell,  one  of  the 
defendants,  who  had  since  absconded,  two 
joint  and  several  promissory  notes  for 
150/.  each,  signed  by  Bell,  and  also  by 
the  defendant  Templer,  and  later  in  the 
same  year  he  agreed  to  advance  to  BeU  a 
further  sum,  if  the  defendants  would  give 
two  joint  and  several  promissory  notes  for 
500/.  to  secure  the  two  sums  of  150/.  and 
the  further  sum  required,  and  upon  oondi- 
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tion  that  the  plaintiff  should  be  at  liberty 
to  retain  and  negociate  the  two  bills  for 
150/.,  and  hold  the  amount  when  received 
in  part  satisfaction  of  the  amount  to  be 
secured  on  the  500/.  notes.  The  plaintiff 
sccordingly  advanced  the  sum  required, 
and  received  from  Bell  two  joint  and  seve- 
ral promissory  notes  for  500/.  each,  signed 
by  both  defendants. 

In  February  1851  the  plaintiff  advanced 
to  Bell  a  further  sum  upon  a  hill  of  ex- 
cbange  for  600/.,  drawn  by  Bell  and  ac- 
cepted by  Templer.  This  bill  was  presented 
at  maturity  and  dishonoured. 

The  plaintiff  was  afterwards  applied  to 
to  make  a  further  advance  of  500/.  on  the 
secarity  of  a  bill  or  note  signed  by  both 
defendants,  but  declined  to  do  so. 

It  was  then  proposed  that  the  plaintiff 
should  take  a  transfer  of  a  mortgage  for 
5,000/.,  to  which  Bell  represented  that  he 
was  entitled,  upon  the  estate  of  Mr.  Mire- 
boose  in  Wales,  stating  that  the  money 
had  been  lent  by  his  father,  who  held  the 
mortgage  and  title-deeds  on  his  behalf, 
and  Templer  strongly  urged  the  plaintiff 
to  do  so,  alleging  all  would  be  right,  and 
that  he  would  have  a  better  security  for 
his  money  than  he  then  possessed. 

To  this  arrangement  the  plaintiff  agreed, 
on  condition  that  the  original  mortgage 
and  the  title-deeds  were  to  be  given  up  to 
him  when  Bell  got  them  out  of  his  father's 
possession.  Accordingly  a  deed  of  transfer 
was  prepared,  which,  after  reciting  the 
alleged  mortgage  from  Mirehouse,  pur- 
ported to  transfer  the  same  to  the  plaintiff. 

The  deed  of  transfer  was  dated  the  13th 
of  June  1851,  and  was  executed  by  Bell 
and  attested  by  Templer.  Bell  then  re- 
quested that  the  promissory  notes  and 
bill  of  exchange  might  be  delivered  up, 
but  the  plaintiff  declined  to  give  them  up 
until  he  received  the  title-deeds  of  the 
mortgaged  premises. 

In  the  autumn  of  1851  Templer  com- 
promised with  some  of  his  creditors,  the 
arrangement  for  payment  of  the  compo- 
sition extending  over  several  years,  and 
his  relations  rendering  some  assistance. 
Previously  to  doing  so  he  called  on  the 
plaintiff,  and  told  him  his  friends  would 
not  assist  him  in  arranging  with  his  own 
private  creditors,  unless  he  was  released 
from  his  liability  on  the  promissory  notes 


and  bill,  and  he  also  intimated  that,  unless 
he  was  so  released,  bankruptcy  or  insol- 
vency would  be  the  consequence.  He  also 
alleged,  that  the  plaintiff  would  be  quite 
safe  in  so  releasing  him,  as  the  mortgage 
was  a  sufficient  security.  The  plaintiff, 
therefore,  relying  on  the  transfer  of  the 
mortgage,  and  in  the  belief  that  it  was  a 
valid  mortgage  security,  was  induced  to 
give  the  defendant   Templer  a  letter  as 

follows : — 

«  Leeds,  24th  July  1851. 

"My  dear  Sir,  — Mr.  Bell  having  ar- 
ranged with  me  for  repayment  of  the  1 ,600/. 
which  I  advanced  to  him,  with  lawful 
interest  thereon,  I  beg  to  state,  for  the 
satisfaction  of  your  friends  and  relatives, 
as  well  as  yourself,  that  I  do  not  hold  you 
in  any  way  responsible  to  me  for  the  above 
sum." 

Shortly  after  this  Templer  called  on  the 
plaintiff,  and  stated  that  his  friends  were 
not  satisfied  with  the  letter,  inasmuch  as 
the  plaintiff  might  indorse  the  notes  and 
bill  to  some  other  person,  and  the  plaintiff 
was  induced,  by  the  defendant  still  assuring 
him  that  the  transfer  was  a  perfectly  good 
security,  to  add  a  postscript  to  the  letter, 
as  follows :  —  **  P.S.  Of  course,  I  have 
struck  your  name  out  of  the  securities." 
And  he  did  thereupon  strike  Tem pier's 
name  out  of  the  two  500/.  notes  and  the 
acceptance  of  the  bill  of  exchange. 

The .  bill  further  stated  that  the  plain- 
tiff afterwards  made  many  applications 
to  Bell  and  Templer  for  the  mortgage 
and  title-deeds,  but  could  not  obtain 
them,  and  upon  applying  to  Bell's  father 
for  the  deeds,  he  discovered  that  no  such 
mortgage  existed;  that  all  the  repre- 
sentations made  by  Bell  as  to  the  pre- 
tended mortgage  were  untrue;  that  the 
pretended  transfer  was  prepared  when 
Bell  well  knew  that  he  had  no  interest  in 
the  pretended  mortgage ;  and  that  Templer 
had  no  reason  to  believe  that  Bell  was 
entitled  to  the  said  pretended  mortgage,  or 
that  it  existed,  or  that  the  said  pretended 
transfer  which  he  had  assisted  in  preparing 
was  not  utterly  worthless. 

In  December  1852  the  plaintiff  wrote  to 
Templer,  reminding  him  that  he  was  in- 
duced to  take  the  pretended  security  with- 
out the  title-deeds,  entirely  on  the  repre- 
sentations made  by  Bell  and  himself,  and 
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youngest  of  the  children  attaining  twenty- 
one,  and  the  testator  had  contemplated  one 
dying  hefore  that  time  and  leaving  no 
issue,  but  not  the  possibility  of  both  so 
dying.  It  was  clear  that  the  word 
**  minority"  was  used  by  the  testator  in  his 
will  in  its  ordinary  sense;  and  then  by  the 
codicil  he  provided  for  events  not  contem- 
plated in  the  will,  and  made  the  gift  over. 
Taking  the  words  in  the  codicil  in  their 
ordinary  sense,  the  ulterior  gift  could  not 
arise  unless  both  the  children  died  in  their 
minority  leaving  no  issue.  It  was  argued 
that  the  word  •'minority"  was  in  the 
codicil  applied  to  a  class,  and  meant  the 
minority  of  each  of  the  class;  and  it  was 
competent  to  the  testator  to  have  used  the 
word  in  that  sense,  but  he  had  not  shewn 
that  such  was  his  intention.  It  could  not 
be  conjectured  what  the  testator  would 
have  done  if  the  state  of  things  which  had 
since  happened  had  been  present  to  his 
mind,  and  the  words  which  he  had  used 
must  be  taken  to  have  been  used  in  their 
ordinary  sense.  As  illustrating  his  Lord- 
ship's view  on  such  points  of  construction, 
he  referred  to  the  language  of  Wilde,  C.J.  in 
the  case  of  BootleY,  Scarishrick {\),  where 
he  said,  *'  The  language  of  the  clause  is  not 
ambiguous,  but  is  such  as  is  in  ordinary 
use  and  bears  a  well-known  meaning.  But 
it  is  contended  that,  upon  reference  to  the 
other  parts  of  the  will,  an  intention  may  be 
inferred  on  the  part  of  the  testator  which 
will  not  be  fully  carried  into  effect  by 
reading  the  clause  in  question  in  the  ordi- 
nary sense  attached  to  the  language.  Such 
imputed  intentions  are  in  most  respects 
speculative  and  uncertain,  and  where  any 
are  to  be  found  which  the  construction  of 
the  clause  in  question,  according  to  its 
ordinary  meaning,  will  not  carry  into  effect, 
or  may  defeat,  it  is  more  probable  that 
such  failure  will  arise  from  the  testator  not 
having  contemplated  or  provided  for  the 
very  many  events  which  may  be  supposed 
as  possible  to  arise  in  the  family,  than  that 
he  used  such  expressions  in  any  other  than 
the  ordinary  meaning.  The  clause  being 
plain  and  simple  in  its  language,  we  do  not 
think  the  rules  of  construction  now  con* 
sidered  as  settled,  will  warrant  the  clause 
receiving  a  construction  other  than  accord* 


ing  to  its  ordinary  meaning,  without  its 
appearing  satisfactorily  from  other  parts 
of  the  will  that  the  language  was  used  by 
the  testator  in  some  other  sense."  The 
appeal,  in  the  present  case,  must  be  dis- 
missed ;  the  costs  to  be  costs  in  the  cause. 

Lord  Justice  Knight  Bruce  said,  that 
adhering,  as  he  did,  to  the  decisions  in 
Hart  V.  Tulk  and  Key  v.  Key,  he  found 
himself  unable  to  dissent  from  the  Lord 
Chancellor  in  dismissing  this  appeal. 

Lord  Justice  Turner  concurred. 


Wood,  V.C. 
March  8 


.C.7 
,9.i 


SCHOLEFIELD  V,  TEMPLER. 


Principal  and  Surety — Fraud — Innaeeni 
Misrepresentation — Release. 

An  innocent  party  to  a  fraud  commiUed 
by  another  mil  not  he  allowed  io  deriwe 
any  benefit  from  that  fraud,  unless  there 
has  been  a  consideration  moviny  frem  AtM* 
self*  Therefore^  where  a  surety  innoeenily 
joined  with  his  principal  in  persuading  ike 
creditor  to  accept  a  transfer  of  a  pretended 
mortgage,  which  turned  out  to  have  no  ex* 
istence,  and  to  release  the  surety  from  his 
Zia6i7t7y— Held,  that  such  a  release  urns 
inoperative. 

The  friends  of  a  surety  advanced  meney^ 
to  satisfy  his  private  debts,  stipulatimy^ 
however,  as  a  condition  of  such  advance^ 
that  he  should  be  released  from  his  Ua* 
bility  as  surety.  The  surety  having  beam 
released  under  the  circumstances  obavt 
mentioned, — Held,  that  the  creditor  was 
not  entitled  to  set  aside  the  release  without 
repaying  to  the  friends  the  money  advanced 
by  them. 

Observations  on  £x  parte  Wilson  (1). 

The  bill  stated,  that  in  1850  the  plaintiff 
discounted  for  William  Bell,  one  of  the 
defendants,  who  had  since  absconded,  two 
joint  and  several  promissory  notes  for 
150/.  each,  signed  by  Bell,  and  also  by 
the  defendant  Templer,  and  later  in  the 
same  year  he  agreed  to  advance  to  Bell  a 
further  sum,  if  the  defendants  would  give 
two  joint  and  several  promissory  notes  for 
500/.  to  secure  the  two  sums  of  1501. 
the  further  sum  required,  and  upon  oondi 


(1)1  H,L.  Cts.  167,  188, 


(1)  11  Vet.  410. 
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tion  that  the  plaintiff  should  be  at  liberty 
to  retain  and  negociate  the  two  bills  for 
150/.,  and  hold  the  amount  when  received 
in  part  satisfaction  of  the  amount  to  be 
Kcored  on  the  500/.  notes.  The  plaintiff 
accordingly  advanced  the  sum  required, 
and  received  from  Bell  two  joint  and  seve- 
ral promissory  notes  for  500/.  each,  signed 
by  both  defendants. 

In  February  1851  the  plaintiff  advanced 
to  Bell  a  further  sum  upon  a  bill  of  ex- 
change for  600/.,  drawn  by  Bell  and  ac- 
cepted by  Templer.  This  bill  was  presented 
at  maturity  and  dishonoured. 

The  plaintiff  was  afterwards  applied  to 
to  make  a  further  advance  of  500/.  on  the 
security  of  a  bill  or  note  signed  by  both 
defendants,  but  declined  to  do  so. 

It  was  then  proposed  that  the  plaintiff 
ihonld  take  a  transfer  of  a  mortgage  for 
5,0001.,  to  which  Bell  represented  that  he 
wu  entitled,  upon  the  estate  of  Mr.  Mire- 
honse  in  Wales,  stating  that  the  money 
had  been  lent  by  his  father,  who  held  the 
mortfifage  and  title-deeds  on  his  behalf, 
and  Templer  strongly  urged  the  plaintiff 
to  do  so,  alleging  all  would  be  right,  and 
that  he  would  have  a  better  security  for 
his  money  than  he  then  possessed. 

To  this  arrangement  the  plaintiff  agreed, 
on  condition  that  the  original  mortgage 
and  the  title-deeds  were  to  be  given  up  to 
him  when  Bell  got  them  out  of  his  father's 
possession.  Accordingly  a  deed  of  transfer 
^u  prepared,  which,  after  reciting  the 
alleged  mortgage  from  Mirehouse,  pur- 
ported to  transfer  the  same  to  the  plaintiff. 
The  deed  of  transfer  was  dated  the  13th 
of  June  1851,  and  was  executed  by  Bell 
*nd  attested  by  Templer.  Bell  then  re- 
^oested  that  the  promissory  notes  and 
*^>Q  of  exchange  might  be  delivered  up, 
*^Qt  the  plaintiff  declined  to  give  them  up 
^til  he  received  the  title-deeds  of  the 
<lK>rtgaged  premises. 

In  the  autumn  of  1851  Templer  com- 
PfQmised  with  some  of  his  creditors,  the 
^f^angement  for  payment  of  the  compo- 
sition extending  over  several  years,  and 
*^is  relations  rendering  some  assistance, 
^renously  to  doing  so  he  called  on  the 
)>laintiff,  and  told  him  his  friends  would 
^ot  assist  him  in  arranging  with  his  own 
tnvate  creditors,  unless  he  was  released 
^om  his  liability  on  the  promissory  notes 


and  bill,  and  he  also  intimated  that,  unless 
he  was  so  released,  bankruptcy  or  insol- 
vency would  be  the  consequence.  He  also 
alleged,  that  the  plaintiff  would  be  quite 
safe  in  so  releasing  him,  as  the  mortgage 
was  a  sufficient  security.  The  plaintiff, 
therefore,  relying  on  the  transfer  of  the 
mortgage,  and  in  the  belief  that  it  was  a 
valid  mortgage  security,  was  induced  to 
give  the  defendant   Templer  a  letter   aa 

follows : — 

"  Leeda,  24tb  July  1851. 

"  My  dear  Sir,  —  Mr.  Bell  having  ar- 
ranged with  me  for  repayment  of  the  1 ,600/. 
which  I  advanced  to  him,  with  lawful 
interest  thereon,  I  beg  to  state,  for  the 
satisfaction  of  your  friends  and  relatives, 
as  well  as  yourself,  that  I  do  not  hold  you 
in  any  way  responsible  to  me  for  the  above 
sum.'* 

Shortly  after  this  Templer  called  on  the 
plaintiff,  and  stated  that  his  friends  were 
not  satisfied  with  the  letter,  inasmuch  as 
the  plaintiff  might  indorse  the  notes  and 
bill  to  some  other  person,  and  the  plaintiff 
was  induced,  by  the  defendant  still  assuring 
him  that  the  transfer  was  a  perfectly  good 
security,  to  add  a  postscript  to  the  letter, 
as  follows  :  —  "  P.S.  Of  course,  I  have 
struck  your  name  out  of  the  securities." 
And  he  did  thereupon  strike  Templer's 
name  out  of  the  two  500/.  notes  and  the 
acceptance  of  the  bill  of  exchange. 

The  bill  further  stated  that  the  plain- 
tiff afterwards  made  many  applications 
to  Bell  and  Templer  for  the  mortgage 
and  title-deeds,  but  could  not  obtain 
them,  and  upon  applying  to  Bell's  father 
for  the  deeds,  he  discovered  that  no  such 
mortgage  existed ;  that  all  the  repre- 
sentations made  by  Bell  as  to  the  pre- 
tended mortgage  were  untrue;  that  the 
pretended  transfer  was  prepared  when 
Bell  well  knew  that  he  had  no  interest  in 
the  pretended  mortgage ;  and  that  Templer 
had  no  reason  to  believe  that  Bell  was 
entitled  to  the  said  pretended  mortgage,  or 
that  it  existed,  or  that  the  said  pretended 
transfer  which  he  had  assisted  in  preparing 
was  not  utterly  worthless. 

In  December  1852  the  plaintiff  wrote  to 
Templer,  reminding  him  that  he  was  in- 
duced to  take  the  pretended  security  with* 
out  the  title-deeds,  entirely  on  the  repre- 
sentations made  by  Bell  and  himselfi  and 
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stating  that  he  could  not  under  the  cir- 
cumitances  expect  to  be  wholly  released 
from  the  1,6002.  and  interest. 

In  November  1856,  the  plaintiff  having 
ascertained  that  he  had  omitted  to  strike 
Templer's  name  out  of  the  150/.  bills,  and 
considering  that  neither  of  the  defendants 
was  released  in  equity  or  at  law  from  his 
liability,  indorsed  one  of  the  150/.  notes 
for  value,  and  the  indorsee  had  commenced 
an  action  against  Templer  for  the  amount. 

The  bill  then  charged  that,  notwithstand- 
ing the  said  transfer,  letter,  and  the  erasnre 
of  the  name  of  the  defendant  Templer,  the 
defendants  were  still  jointly  and  severally 
liable  in  equity  to  pay  the  amount  of  the 
two  promissory  notes  and  bill,  amounting 
to  1,600/.,  with  interest,  after  deducting 
what  might  be  paid  on  the  150/.  note  so 
indorsed,  and  on  the  plaintiff  delivering 
up  the  other  150/.  note.  The  bill  then 
proceeded  to  deny  an  allegation  by  Templer, 
that  the  plaintiff  was  induced  to  accept  the 
transfer,  and  to  write  the  letter  of  the  24th 
of  July,  in  consequence  of  Templer,  in  the 
spring  of  1841,  owing  many  private  debts, 
and  amongst  others  about  100/.  to  the 
plaintiff,  and  the  friends  of  the  defendant 
having  resolved  not  to  assist  him  to  pay 
his  private  debts,  unless  he  was  released 
from  the  debts  contracted  by  him  as 
surety  for  Bell;  but  stated  that  the  100/. 
was  paid  by  instalments  under  threat  of 
legal  proceedings. 

The  prayer  of  the  bill  was : — 1 .  That  it 
might  be  declared  that  the  plaintiff  was 
induced  to  accept  the  said  pretended 
transfer  of  the  13th  of  June  1851  by  the 
fraudulent  representation  of  Bell,  and  that 
such  pretended  transfer  was  void  and  ought 
to  be  cancelled.  2.  That  it  might  be 
declared  that  the  plaintiff  was  induced  to 
write  the  letter  of  the  24th  of  July  1851, 
and  to  erase  Templer's  name  from  the 
notes  and  bill,  in  consequence  of  the  exe- 
cution of  the  said  pretended  transfer,  and 
in  the  belief  that  such  transfer  was  a  valid 
security,  but  that,  inasmuch  as  such  pre- 
tended transfer  was  void,  and  notwith- 
standing such  letter  and  erasure,  the  de- 
fendants were  jointly  and  severally  liable 
to  pay  the  plaintiff  the  amount  of  the 
notes  and  bill,  making  together  1,600/.| 
with  interest  at  5/.  per  cent,  from  the 
time  when  the  same  became,  or  but  for 


such  erasure  would  have  become,  due,  after 
deducting  what  should  be  paid  in  respect 
of  the  150/.  note  so  indorsed  as  aforesaid, 
and  for  consequential  relief. 

Mr.  W,  M.  James  and  Mr.  E.  F.  SmUk, 
for  the  plaintiff,  cited-* 

Rawlins  v.  fVickham,  ante,  p.  1 88. 
Edwards  v.  M*Leay,  2  Swanst.  287* 
LoveU  V.  Hicks,  2  You.  &  C.  46,  47S; 

s.c.  6  Law  J.  Rep.  (n.s.)  Ex.  Eq.  86. 
Onions  v.  2'^rer,  1  P.  Wms.  843. 
Ramshottom  v.   Gosden,- 1  Yes.   &  B« 

165,  168. 
Brookshank  ▼.  Smith,  2  Yon.  &  C.  58 ; 

s.c.  6  Law  J.  Rep.  (k.8.)Ez.  Eq.  84. 
Eastabrook  v.  Scott,  8  Yes.  456. 
Bridgman  v.  Green,  2  Yes.  627;  ••e* 

Wilm.  58. 

Mr.  Rolt,  Mr.  G.  M.  Gifard  and 
Mr.  Templer,  for  the  defendant  Templer, 
urged  that  he  had  acted  bond  fide  in  th« 
matter,  being  deceived  by  the  misrepre* 
sentations  of  Bell.  There  was,  thereforst 
no  equity  against  him,  as  he  was  inno- 
cent of  fraud.  The  plaintiff  also  had  been 
guilty  of  laches.— 

Ex  parte  fVilson,  11  Yes.  410. 

Huguenin  v.  Baseley,  14  Ibid.  278. 

Cecil  V.  PlaisUm,  Anst.  202. 

Davis  V.  Stainbank,  6  De  Grex,  M.  h 
G.  679. 

WooD,Y.C. — I  think  this  case  ia  brought 
within  the  large  and  general  principle,  that 
no  one  can  profit  himself  by  a  finaud ;  that 
when  a  fraud  is  committed,  as  in  that 
of  Huguenin  v.  Bauley  and  other 
neither  can  the  person  who  commits  tlial 
fraud  himself  benefit  by  it,  nor  can  aay« 
body  derive  any  advantage  from  that  Irand 
so  committed  without  consideration  moT* 
ingfrom  himself;  though,  if  the  conmdera- 
tion  moves  from  himself,  and  he  ia  ignoraat 
of  the  fraud,  then  he  stands  in  the  ordinary 
position   of  a  purchaser  without  notiee. 
The  case  stands  thus :— -You  have  Mr.  Bdl 
liable  to  Mr.  Scholefield.     Mr.  Templer  is    ; 
surety.     Then    you    have  a   negoeiatioB  ^ 
passing  between  Mr.  Bell  and  Mr.  Scheie'     ■ 
field ;     Mr.     Templer     concurring    witlas 
Mr.  Bell  in  suggesting  to  Mr.  Scholefiel^M 
a  better  security  for  his  money.     Thsk^i 
must  have  been  done,  and  1  ttkit  it  to  bav  ^0 


i 


YolXXFIU.]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


455 


been  don«  for  Mr.  Templer**  benefit,  be- 
etute  the  surety  it  the  person  to  be  prin- 
dptlly  benefited  in  the  matter,  at  all 
erents,  as  mneh  as  the  creditor  himself; 
and  it  was  intended  by  Mr.  Templer  that 
it  should  be  for  his  benefit,  he,  of  course, 
eoDceiTing,  as  appears  from  the  facts  now 
before  me,  that  it  was  a  perfectly  honest 
tnnsaction,  and  he  was  quite  justified  in 
btfing  it  so  negociated  as  much  for  his 
benefit  as  for  the  benefit  of  Mr.  Schole- 
field.  It  is  true,  in  the  deed  itself,  there 
it  no  release  of  Mr.  Templer,  although  it  is 
suggested  that  the  deed  merged  the  debt. 
I  think  the  right  answer  to  that  is,  that 
Mr.  Templer  being  a  concurring  party  in 
tbis,  there  was  no  immediate  release ;  but 
no  doubt  it  was  better  for  Mr.  Templer's 
position  that  it  should  be  put  in  this  way. 
Now,  Mr*  Holt  supposed  Mr.  Templer 
contemplated  the  very  thing  that  after- 
vsrds  occurred,  that  is,  that  he  was  to  get 
tbe  release  in  consequence  of  this  transfer 
of  the  mortgage  being  made.  Then  the 
case  would  exactly  be  brought  within  the 
esse  which  was  before  the  Lords  Justices, 
of  Duvit  y.  Siainbank, 

lo  this  ease  Mr.  Templer  does,  unques- 
tionably   with  perfect  innocence,  join  in 
all  tbe  representations    that    were  made 
about  the  property ;  and  those  representa- 
tions turned  out  to  be  wholly  untrue.     If 
that  had  been  all,  the  case  would  have 
Wn  too  clear  for  argument.    Then,  is  the 
case   materially   different,    Mr.    Templer 
afterwards  availing  himself  of  this  without 
toy  other  consideration  ?     He  comes  in  as 
^  rolunteer  in  this  respect,  because  part 
<^f  tbe  argument  addressed  to  me  was  this : 
^ppose  Mr.    Scholefield   had   written   a 
better,  and  said,  out  of  good  nature,  *'  Being 
Perfectly  satisfied  with  the  security  I  now 
^Id,  I  release  you."  Of  course  a  man  may 
^>Mke  a  gift  of  his  ovm  property  in  any  way 
^bat  he  pleases ;  that  probably  would  be 
^  correct  answer  to  make  to  such  a  state 
^  tbings  as  that.     But  what  occurs    is 
^lui:  Mr.  Templer,  desirous  of  being  dis- 
^rged,  avails  himself  of  this  fraud,  not 
knowing  it  to  be  a  fraud,  but  which  is  a 
Cois  fraud,  and  without  which  fraud  he 
Cannot  get  any  benefit  whatever.      He 
f^  to  the  plaintiff,  and  says — snd  this 
^  admitted   in  the  cross-examination  — 
**Now,  having  this  deed,  will  you  not 


release  me  ?  "  He  distinctly  avails  himself 
of  the  deed,  and  comes  in  as  a  volunteer, 
and  procures,  in  consequence  of  that  deed, 
this  particular  benefit  to  himself.  That  the 
release  was  given  in  respect  of  the  deed  I 
cannot  doubt,  because  the  note  he  pro- 
cured is  this : — '*  My  dear  Sir,  Mr.  Bell 
having  arranged  with  me  for  repayment  of 
the  1 ,600/.  which  I  advanced  to  him,  with 
lawful  interest  thereon,  I  beg  to  state,  for 
the  satisfaction  of  your  friends  and  rela- 
tives as  well  as  yourself,  that  I  do  not 
hold  you  in  any  way  responsible  to  me  for 
the  above  sum."  That  might  have  been 
said  to  be  voluntary,  if  it  had  not  been  for 
the  cross-examination.  The  cross-exa- 
mination shews  that  it  was  on  Mr.  Tem- 
pler's solicitation.  Mr.  Templer,  there- 
fore, solicited  to  have  from  Mr.  Scholefield 
the  benefit  of  this  deed,  which  had  been 
thus  improperly  executed  by  Mr.  Bell ; 
and  if  I  gave  to  Mr.  Templer  the  benefit 
of  the  result  of  these  solicitations,  I  should 
be  giving  him  directly  the  benefit  of  a  fraud 
which  has  been  committed  by  Mr.  Bell. 
In  truth,  the  real  suggestion  in  all  these 
cases  is,  where  there  is  an  innocent  party 
concerned,  it  is  no  fraud  in  him  so  long  as 
he  does  not  insist  upon  a  benefit  from  it ; 
but  if  he  insists  upon  deriving  a  benefit 
from  it,  he  becomes  a  party  to  it.  I  am 
not  using  the  term  offensively,  but  Mr. 
Giffard  was  quite  right  to  argue  the  legal 
question  ;  it  took  that  shape,  and  in  equity 
that  must  be  regarded  as  the  case.  You 
are  no  party  to  the  fraud,  it  is  true,  unless 
you  have  obtained  a  consideration  in  re- 
spect of  it.  If  you  avail  yourself  of  that 
fraud  in  order  to  obtain  for  yourself  any 
benefit,  then  you  become  pariieeps  criminis^ 
and  you  ask  the  Court  to  give  you  the 
benefit  of  the  fraud  which  has  been  so 
committed.  Now,  if  any  other  considera- 
tion moved  from  him,  the  case  would  have 
been  extremely  different.  The  considera- 
tion for  this  release  is  fairly  and  simply 
that  which  is  here  stated  in  Mr.  Schole- 
field's  letter ;  that  is  to  say,  the  moving 
cause,  which  is  the  more  common  expres- 
sion, for  this  release  was  the  representa- 
tion to  him  that  '*  you  have  a  good  secu- 
rity in  your  hand  ;  therefore  excuse  me, 
and  pass  over  my  suretyship."  Then, 
Mr.  Rolt  reasoned  it  in  this  way ;  he  said, 
"  By  doing  this  y<Mi  altered  my  position." 
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That  a  mas  should  he  allowed  to  say, 
you  altered  my  position  ;  in  other  words, 
you  put  me  in  a  position  in  which  I  could 
not  sue  the  principal,  at  my  request,  and 
at  my  solicitation,  and  on  my  representa* 
tion  of  that  which  turns  out  to  he  entirely 
erroneous,  and  therefore  I  am  to  he  ex- 
cused as  surety, — it  seems  to  me,  is  pressing 
the  right  of  a  surety  to  an  extent  which 
I  never  heard  of  or  expected  to  have  had 
urged  hefore  me.  Now,  upon  this  part  of 
the  case,  independently  of  the  fraud,  in  the 
absence  of  consideration,  if  you  hring  it 
down  to  the  simple  ground  of  mistake, 
I  have  yet  to  learn  that  the  surety  is 
to  he  free  from  the  charge  of  making  a 
false  representation,  and  then  to  turn 
round  and  say,  "  At  my  solicitation,  at 
my  request,  and  upon  my  representation 
that  you  had  got  something  which  rendered 
it  perfectly  safe,  you  have-not  released 
the  principal,  nothing  of  the  kind — hut 
you  have  made  me  helieve  that  I  may  rest 
content,  and  not  file  a  hill  to  have  the  deht 
paid.  You  made  me  helieve  that,  because 
I  made  you  believe  something  else."  It 
is  a  clear  case  of  common  mistake,  as  it 
appears  to  me.  It  seems  to  me  it  is  im- 
possible that  the  person  who  is  the  moving 
cause  of  the  mistake,  the  person  who 
originates  the  blunder  and  suggests  every- 
thing that  occasioned  the  mistake,  can 
turn  round  and  say, "  you  have  altered  my 
position  by  adopting  my  representation"  ; 
that  would  be  pushing  the  rights  to  an 
extent  that  I  cannot  conceive  any  Court 
will  possibly  give  any  effect  to ;  even  taking 
it  on  the  simple  ground  of  mistake,  there 
would  be  no  such  right  as  is  supposed  on 
the  part  of  the  surety.  I  cannot  see  that 
Lord  Eldon's  observations  in  Ex  parte 
Wilson  exactly  fit  the  facts.  There  is  no 
doubt  of  the  accuracy  of  his  Lordship's 
judgment,  but  there  is  something  or  other 
which  occurred  there  with  regard  to  the 
position  of  the  parties  which  does  not  occur 
here.  The  words  of  the  judgment  do  not 
exactly  fit  the  facts.  A  principal  became 
bankrupt  at  Hamburgh,  and  the  sureties 
said,  *'  we  want  our  debt  diminished  as  much 
as  possible ;  go  and  prove  at  Hamburgh 
first,  and  then  come  in."  The  creditor 
agrees,  and  he  sends  instructions  to  some 
agent  to  act  accordingly.  What  those  in- 
structions were  does  n<it  distinctly  appear, 


because  the  case  is  stated  very  shortly ;  but 
what  the  agent  does  is  something  difibrent 
from  proving  against  the  bankrupt's  estate 
at  Hamburgh ;  he  releases  the  party  who 
is  not  a  bankrupt.  All  that  appears  is, 
that  he  was  an  insolvent.  All  his  after- 
acquired  property  was  subject  and  liable 
to  be  seised,  and  he  does  that  which  irre- 
trievably prejudices  the  surety,  and  which 
the  surety  never  asked  bim  to  do.  The 
surety  says,  Oo  and  prove  against  the  bank- 
rupt's estate ;  and  if  a  man  is  a  bankrupt 
there  is  nothing  more  to  be  got.  Fre- 
quently bankrupts  have  the  means  of  pay- 
ing, but  you  cannot  prove  against  future 
assets ;  there  is  an  end  of  it.  You  go  and 
get  all  you  can  out  of  the  bankrupt's 
estate,  but  when  you  sign  a  composition 
deed  it  is  different ;  you  release  the  man 
entirely,  who  may  otherwise  have  ample 
means  of  payment,  which  the  surety  never 
intended  should  be  the  case.  Lord  Eldon 
says,  *'  In  the  case  of  a  common  mistake 
the  party  who  does  the  act  under  mistake 
must  suffer."  But  what  he  must  have 
done,  as  far  as  the  facts  go,  is  this ;  he  did 
an  act  which  a  mistake  wodld  not  autho- 
rise. The  mistake  was  in  saying  there 
was  a  bankruptcy,  and  when  that  was 
found  out  to  be  a  mistake,  the  course 
would  be  to  come  back  and  say,  "I 
find  I  can  do  nothing  in  it;  there  is 
a  blunder,  and  nothing  more  can  be  done 
in  the  matter."  The  case  might  have 
been  different  if  there  was  a  representation 
that  there  was  the  same  law  of  bankruptcy 
in  Hamburgh  as  in  England,  and  it  had 
turned  out  that  there  was  a  material  differ- 
ence in  the  law.  I  do  not  see  how  the 
facts  fit  the  reasons  for  the  judgment. 
There  is  something  which  the  surety  never 
agreed  to.  The  difference  between  the 
two  cases  is  this:-*the  surety,  in  truth, 
throughout  the  whole  matter  is  the  moving 
party.  There  is  no  reason  whatever  sug- 
gested why  Mr.  Scholefield  should  dream 
of  releasing  this  gentleman,  except  the 
fact  of  having  that  deed,  which  this  gentle- 
man suggested  to  him  as  the  ground  for 
conferring  upon  him  this  indulgence.  He 
has  obtained  that  indulgence  on  represent- 
ing to  him  the  effect  and  the  result  of  the 
deed,  and  it  is  a  case  of  simple  mistake. 
Mr.  Scholefield  would  have  a  right  to  be 
replaced  where  he  was.     No  injury  is 
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done  to  this  gentleman  by  believing  all 
this  time  that  he  waa  released,  he  having 
believed  the  person  who  made  the  repre- 
lentation  which  led  to  the  result. 

Then  comes  the  question  as  to  the  friends' 
right  to  be  reimbursed  to  the  extent  of  their 
1,000^.;  my  notion  is,  that  Mr.  Scholefield 
thonld  satisfy  these  persons  and  stand  in 
their  placey  and  that  he  should  only  get 
his  relief  upon  those  terms. 

Jfr.  /amcf  suggested,  that  the  Court 
eoald  not  regularly  make  such  an  order  in 
this  suit.  The  friends  had  had  notice  of 
the  suit,  and  had  not  come  in  to  seek  any 
remedy  themselves,  and  it  was  not  for  the 
debtor  to  set  up  the  ju$  tertiL 

Wood,  Y.C. — I  have  proceeded  to  dis- 
pose of  the  case  so  far,  as  it  appeared  to 
ne,  that  Mr.  Templer  could  not  in  any  way 
insist  upon  that  transaction  that  had  taken 
fdsee  as  a  release  of  his  liability.  Whether 
it  be  taken  upon  the  higher  ground  of 
frrnd,  in  which  case  it  appears  to  me  it 
wcmld  be  fraudulent  to  give  him  the  benefit 
of  this  transaction ;  or  upon  the  simple 
ground  of  mistake ;  in  either  case  the  Court 
voiild  replace  things  between  him  and  the 
pisintiff  in  the  same  position  in  which  they 
^nt  before   the   arrangement  had   been 
nade.   In  other  words,  the  plaintiff  would 
hiTo  a  light  to  proceed  against  him  as  a 
iorety.     Then,  with  regard  to  what  I  was 
>boiit  to  say  with  respect  to  the  friends, 
it  appears  to  me  to  be  plain  that  the  plain- 
tiff could  not,  as  against  them,  insist  upon 
*tt7  remedy  against  Mr.  Templer,  without 
^ing  care  to  place  them  also  back  in  the 
^e  position  in  which  they  were  at  the  time 
^  representation  was  made.     Now  Mr. 
Piifiud  said,  that  I  could  not  put  the  friends 
^  the  position  in  which  they  were  before 
^dty  consented  to    advance   the  1,000/. 
^pon  the  ground  of  that  clearing  this  gen- 
^ttman  of  his  debt     We  know  it  is  a  com- 
^^EioB  transaction  in  families,  and  a  very 
^^mtnnl  and  reasonable  one.  They  say,  ''If 
^^e  believe  him  to  be  wholly  free  and  clear 
^f  debt,  we  will  find  the  money  to  relieve 
^^ ;  but  we  will  not  waste  our  money  by 
bestowing  it  on  a  certain  set  of  creditors, 
^^  find  out  afterwards  that  all  we  wished 
^  secure  is  not  to  be  secured  by  this  out- 
^y  of  money."    Then  the  qumtion  arises, 
Nsw  Saam^  XXY IIL— Cbavo. 


whether  in  truth  in  a  transaction  of  this 
kind  the  parties  could  not  be  completely 
replaced  ;  because,  if  they  could  not,  the 
thing  ought  not  to  have  been  done.    There 
might  have  been  possibly  some  more  diffi- 
culty if  it  had  been  the  case  of  actual  gift. 
Possibly  there  is  not  very  much  in  that; 
but  the  case  does  not  even  come  to  that ; 
it  is  not  a  gift  by   the  friends,  it  is   a 
loan.     If  you  replace  to  the  friends  every 
farthing  they  have  advanced,  there  does 
not  seem  to  me  any  possible  ground  on 
their  account  for  saying  that  the   trans- 
action is  not  to  be  set  aside.     But  then, 
Mr.  James  says,    the   debtor  could  have 
no  interest  in  that,  and  the  friends  have 
taken  no  steps  to  bring  themselves  in  our 
position  ;  but  I  cannot  take  it  for  granted 
that  they  have   had  notice  of  this   suit. 
There  must  be  a  declaration  according  to  the 
first  and  second  paragraphs  of  the  prayer. 
Then  a  declaration  that  the  plaintiff  ought 
to  be  restored  to  all  his  rights  as  against 
the  defendant  Templer,  the  surety  for  Bell, 
in  the  same  manner  as  if  the  letter  of  the 
24th  of  July  1851  had  not  been  written, 
and  as  if  the  name  of  Templer  had  not 
been  erased  from  the  notes,  but  subject  to 
his  making  good,  as  between  him  and  the 
persons  advancing  the  sum  of  1,000^.  in 
the   bill   mentioned,   for  the   purpose   of 
relieving  the  defendant  Templer  from  all 
his   liabilities   the   amount  of    such   ad- 
vances, if  any,  now  remaining  unpaid  by 
Templer,  and  with  the  right  of  standing  in 
the  place  of  any  person  so  repaid  as  against 
the   defendant.     Then,   as   to   the  costs, 
the  plaintiff  would  clearly  have  to  pay  them 
up  to  the  coming  in  of  the  answer.     On 
amending  the  bill  there  still  remains  the 
allegation,  that  Templer  had  no  reason  to 
believe    that   such   security   was   a   valid 
mortgage  security ;  whereas  the  said  pre- 
tended transfer,  which  had  been  prepared, 
and  given  in  manner  hereinbefore   men- 
tioned, was   utterly  worthless.      I  agree 
with  Mr.  James,  that  a  man  cannot  be  said 
to  have  reason  to  believe  that  upon  which 
he  is  uninformed,  and  ought  not  to  concur 
in  making  any  representation  about ;  yet, 
on  the  other  hand,  it  bears  very  much  the 
aspect  of  still  adhering  to  a  certain  charge. 
At  least,  this  gentleman  had  as  much  rea- 
son to  believe  it  as  the  plaintiff  had ;  they 
both  trusted  Bell,  therefore  there  is  a  por- 
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tion  of  the  case  left  with  a  certain  degree 
of  stigma. 

With  regard  to  the  150/.  hill,  I  do  not 
understand  how  the  plaintiff  could  feel 
himself  justified,  when  he  had  received  this 
money,  in  negotiating  that.  The  bill  must 
be  delivered  up  to  be  cancelled,  or  taken  off 
the  amount  of  the  debt. 

I  think  that,  up  to  the  hearing,  there 
ought  to  be  no  costs  at  all,  because  if  I 
went  strictly  into  it  there  would  be  certain 
costs  to  be  set  off  against  each  other  (2). 


KlNDERBLEY,V.C.\         j  «„«-„- 

May  7.  /      ^«  »•«  ^U"". 

Infants^  Custody  of — Paternal  RightS'^^ 
Jurisdiction  of  the  Court* 

The  Court  of  Chancery  cannot  decide 
upon  the  custody  of  infants  simply  with 
reference  to  what  is  most  for  their  benefit^ 
and  cannot  interfere  with  the  rights  of  a 
father^  unless  he  so  conducts  himself  as  to 
render  it  essential  to  the  safety  and  wel- 
fare of  the  children  in  some  serious  and 
important  respect^  either  physically,  inteU 
lectually  or  morally^  that  they  should  he 
removed  from  his  custody. 

Upon  petition  by  a  wife  for  the  custody  of 
her  children,  after  having  obtained  a  decree 
of  judicial  separation  against  her  husband 
in  the  Matrimonial  Court  on  the  ground  of 
cruelty f  this  Court  held,  upon  the  affidavits 
and  circumstances  brought  forward,  that 
there  were  no  grounds  for  attributing  such 
undue  harshness,  severity  or  cruelty  to  the 
husband,  with  regard  to  his  children,  as  to 
render  him  unfit  to  have  the  management  of 
them,  and  dismissed  the  petition. 

This  was  a  petition  presented  by  Frances 
Henrietta  Curtis  (the  wife  of  John  George 
Cockbum  Curtis,  civil  engineer,  from  whom 
she  had  been,  on  her  own  application,  judici- 
ally separated  by  a  decree  of  the  Court  for 
Divorce  and  Matrimonial  Causes),  and  also 
of  Mary  Curtis,  John  Curtis,  and  Frances 

(2)  Jane  24,  25.  Upon  an  appeal  by  the  defen- 
dant this  decree  was  affirmed  by  the  full  Court  of 
Appeal,  excepting  as  to  the  repayment  by  the 
plaintiff  of  the  sums  obtained  from  the  defendant*s 
friends,  the  decree  being  in  this  respect  varied  by 
a  declaration  that  it  was  to  be  without  prejudice  to 
liny  jright  of  the  friends. 


Adelaide  Maria  Curtis  (the  infant  children 
of  John  G.  Cockbum  Curtis  and  Frances 
Henrietta  Curtis),  by  Frederick  Solly 
Flood,  barrister-at-law,  their  next  friend ; 
and  it  prayed  that  the  petitioner  Frances 
Henrietta  Curtis  might  be  appointed  to 
act  as  guardian  of  the  three  infant  petition- 
ers, and  to  have  the  care  of  their  mainte- 
nance and  education  during  their  respective 
minorities,  or  until  the  further  order  of  the 
Court ;  and  that  the  said  infant  petitioners 
might  remain  in  the  care  and  custody  of 
their  mother  until  the  further  order  of  the 
Court;  and  that  J.  G.  C.  Curtis  and  hisagents 
might  be  restrained,  until  the  farther  order 
of  the  Court,  from  changing  the  present 
custody  of  the  said  infant  petitioners,  or 
disturbing  or  interfering  with  the  same  in 
any  manner  whatsoever ;  and  that  proper 
inquiries  might  be  made  whether  there  was 
a  sufiUcient  provision  for  the  maintenance 
and  education  of  the  said  infant  peti- 
tioners during  their  respective  minorities^ 
and  that  if  necessary  an  order  of  the  Court, 
dated  the  8th  of  July  1851  (which  was 
an  order  restraining  the  said  J.  G.  C.  Curtis 
from  taking  his  infant  children  out  of  the 
jurisdiction  of  the  Court),  might  be  con- 
tinued ;  and  that  such  other  order  might 
be  made  as  to  the  Court  should  seem  meet* 

The  decree  for  a  judicial  separation  be* 
tween  Mr.  and  Mrs.  Curtis  was  pronounced 
by  the  Judge  Ordinary  of  the  Court  for 
Divorce  and  Matrimonial  Causes  on  the 
21st  of  June  1858,  and  is  fully  reported 
27  Law  J.  Rep.  (n.s.)  Prob.  &  M.  73. 
The  Judge  Ordinary  also  made  an  order 
that  the  custody  of  the  children  should 
be  given  to  the  mother,  Mrs.  Cards,  for 
three  months  from  that  date,  in  order  that 
an  application  might  be  made  in  the  mean 
time  to  the  Court  of  Chancery  as  to  the 
permanent  custody  of  the  childbren* 

Mr.  Curtis  then  appealed   against 
decision  of  the  Judge  Ordinary,  and 
interim  order  was  made  by  this  Court, 
consent,  that  the  children  should  remain  i 
the  custody  of  their  mother  until  the 
order  of  the  Court. 

On  the  8th  of  January  1869  the 
in  the  Divorce  Court  was  heard,  and 
decree  of  the  Judge  Ordinary  was 
firmed  (reported  28  Law  /.  Rep.  (v***^ 
Prob.  &  M.  55). 

The  present  petition  was  supported  by 
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t  nnrober  of  affidavits,  and  on  the  part  of 
the  xespondent  there  were  also  numerous 
affidavits  filed.  The  material  facts,  both 
in  the  petition  and  the  affidavits,  will  be 
found  referred  to  at  length  by  the  Vice 
Chancellor  in  his  judgment. 

Mr,  Fonyth  and  Mr.  Prendergast  ap* 
pesred  in  support  of  the  petition,  and  cited 
fte  following  authorities : — 

Warde  t.  JVarde,  2  Ph.  786. 

Lffmu  V.  Blenkin^  Jac.  245. 

h  re  Spence,  2  Ph.  247;  s.  c.  16 
Law  J.  Rep.  (n.s.)  Chauc.  309. 

WhUfield  V.  Hales,  12  Yes.  492. 

BaU  T.  Ball,  2  Sim.  35. 

OUver  ▼•  Oliver,  1  Consis.  Rep.  361 . 

Mr,  CuritMf  the  respondent,  argued  his 
esse  in  person,  and  cited 

VantUtari  v.  Vansitlart,  2  De  Gex  & 
Jo.  249;  s.c.  27  Law  J.  Rep.  (n.s.) 
Chanc.  289. 

Mr,  Fcreyth  was  heard  in  reply. 

Knn>BR8LBT,  y.C. — As   this  petition 

itlites  to  a  question  affecting  the  welfare 

tf  bfants,  I  have  done  what  probably  I 

dionld  not  have  thought  it  necessary  to  do 

if  it  had  been  a  mere  question  of  property 

ktween  man  and  man ;  for  if  a  question  of 

^  latter  kind  merely  had  been  brought 

Wfore  me,  with  no  better  foundation  for 

^  relief  asked  than  is  here  presented,  I 

iinieh  doubt  whether  I  should  have  called 

^pon  the  respondent.    As  it  is,  however,  I 

we  thought  it  best  to  hear  the  whole 

'^istter  through,   in   order    that    nothing 

^ught  be  left  out  which  could  in  any  way 

Snide  me  in  exercising  the  jurisdiction  of 

^lie  Court;  and  I  may  also  in  the  outset 

^tate  this,  that  having  regard  to  the  nature 

^  the  question,  I  should  certainly  have 

^tten  time  to  look  into  the  cases  and  the 

Affidavits  before  I  expressed  my  opinion 

About  it,  had  not  the  time  that  has  elapsed 

Ainee  the  case  was  first  opened  afforded 

Ale  the  opportunity  of  doing  so.     I  need 

Aot  say  that  I  have  looked  into  the  autho- 

^ties  upon  the  subject,  and  also  carefully 

^^ad  over  all  the  affidavits  that  have  been 

^^nght  before  me,  and  it  is  not  necessary, 

therefore.  Chat  I  should  delay  my  opinion 

"^pon  the  ease.— His  Honour  having  read 

^  prayer  of  the  petition,  said— -Now  the 


relief  asked  by  that  prayer  is  a  relief 
founded  entirely  upon  this  proposition, 
that  Mr.  Curtis,  the  father,  is  a  person 
who  has  so  conducted  himself,  or  is  in 
such  circumstances  that  he  is  not  fit  to  be 
entrusted  with  the  care  and  custody  of  his 
own  children,  and  that  he  ought  to  be 
restrained  from  interfering  in  their  ma- 
nagement altogether.  The  petition  is  en- 
tirely based  on  that  proposition ;  and,  there- 
fore, the  question  that  I  have  to  consider 
is,  whether  it  is  made  out  that  this  is  the 
state  of  circumstances.  I  may  at  once 
observe  that,  whatever  may  be  the  juris- 
diction with  regard  to  the  custody  of 
children  which  the  recent  act  of  parliament 
has  given  to  the  Court  for  Divorce  and 
Matrimonial  Causes  (upon  which  I  express 
no  opinion  whatever),  it  does  not  in  the 
smallest  degree  affect  the  jurisdiction  of 
this  Court,  or  the  principles  on  which  that 
jurisdiction  is  habitually  exercised  by  the 
Court.  If  it  be  the  case,  as  I  believe  has 
been  suggested,  that  the  Judge  of  the 
Court  for  Divorce  and  Matrimonial  Causes, 
when  he  decrees  a  judicial  separation  is 
armed  with  the  authority  to  determine 
what  the  custody  of  the  children  of  the 
marriage  shall  be,  simply  with  reference 
to  what  is  most  for  their  interests,  I  can 
only  say  that  there  is  no  such  jurisdiction 
in  this  Court.  This  Court  has  not  the  right 
simply  to  consider  that.  This  Court  does 
not  exercise  the  jurisdiction  in  merely 
considering  whether  it  would  be  for  the 
benefit  of  the  children  that  their  custody 
should  be  with  the  father  or  with  the 
mother,  or  with  some  other  relative,  or 
with  strangers,  simply  because,  upon  the 
whole,  it  would  be  most  for  the  benefit  of 
the  children  that  there  should  be  that 
custody.  I  repudiate  all  such  jurisdiction 
as  belonging  to  this  Court.  If  such  a 
jurisdiction  existed,  I  suspect  that  the 
peace  of  half  the  families  in  this  country 
would  be  disturbed  by  applications  shew- 
ing, or  attempting  to  shew,  what,  I  am 
afraid,  might  be  shewn  in  a  great  many 
cases,  that  it  was  most  for  the  interest  of 
the  children  that  they  should  be  removed 
from  the  custody  both  of  the  father  and  of 
the  mother;  but  happily  there  is  no  such 
jurisdiction.  I  need  not  cite  cases  upon 
this  subject,  but  I  will  refer  to  one  which 
has  not  been  mentioned,  with  reference 
to   the  interference  with  a  father's   au- 
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thority  and  parental  rights  as  regards 
his  children.  I  mean  the  case  of  Re 
Fynn  (1),  and  I  cite  it  merely  for  the  pur- 
pose of  shewing  how  the  learned  Judge 
who  decided  that  case  (the  present  Lord 
Justice  Knight  Bruce,  then  Vice  Chan- 
cellor) expressed  what  was  the  ground  of 
the  jurisdiction,  the  manner  of  exercising, 
and  the  principles  on  which  the  Coyrt  does 
exercise,  that  jurisdiction.  After  making 
some  general  observations  in  the  outset 
applicable  to  the  case,  he  says  this:  *'  Of 
the  present  case  I  may  say,  that  were  I 
at  liberty,  as  I  am  not,  to  act  on  the  view 
which  out  of  court  I  should  as  a  private 
person,  take  of  the  course  likely  to  be 
most  beneficial  for  the  infants,  I  should 
have  no  doubt  whatever  upon  the  question 
of  interfering  with  the  father's  power. 
Without  any  hesitation-^I  should  do  so,  to 
what  extent  and  in  what  manner  I  do  not 
say.  But  there  may  and  must  be  many 
cases  of  conduct,  many  cases  of  family 
differences,  family  difficulties  and  family 
misfortunes,  in  which  though  interposition 
would  be  for  the  interest  and  advantage 
of  minor  children.  Courts  of  justice  have 
not  the  means  of  interfering  usefully,  or, 
if  they  have  the  means,  ought  not  to  in- 
terfere; and  the  jurisdiction  to  which  the 
present  petition  is  addressed  is  one  that, 
infinitely  various  as  are  the  possible  cir- 
cumstances in  which  it  is  applicable,  is 
yet  restricted,  and  I  believe  wisely  re- 
stricted, by  certain  principles  and  rules 
from  which  there  can  with  propriety  be  in 
its  exercise  no  departure.  The  acknow- 
ledged rights  of  a  father  with  respect  to 
the  custody  and  guardianship  of  his  infant 
children  are  conferred  by  the  law,  it  may 
be  with  a  view  to  the  performance  by  him 
of  duties  towards  the  children,  and,  in  a 
sense,  on  condition  of  performing  those 
duties ;  but  there  is  great  difficulty  in  closely 
defining  them.  It  is  substantially  impos- 
sible to  ascertain  or  watch  over  their  full 
performance,  nor  could  a  Court  of  justice 
usefully  attempt  it.  A  man  may  be  in 
narrow  circumstances ;  he  may  be  negligent, 
injudicious  and  faulty  as  the  father  of 
minors ;  he  may  be  a  person  from  whom 
the  discreet,  the  intelligent  and  the  well- 
disposed,  exercising  a  private  judgment, 
would  wish  his  children  to  be,  for  their 
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sakes  and  his  own,  removed  ;  he  may  be 
all  this  without  rendering  himself  liable  to 
judicial  interference,  and  in  the  main  it  is 
for  obvious  reasons  well  that  it  should  be 
so.  Before  this  jurisdiction  can  be  called 
into  action  between  them,  the  Court  must 
be  satisfied,  not  only  that  it  has  the  means 
of  acting  safely  and  efficiently,  but  also 
that  the  father  has  so  conducted  himself| 
or  has  shewn  himself  to  be  a  person  of 
such  a  description,  or  is  placed  in  such  a 
position,  as  to  render  it  not  merely  better 
for  the  children,  but  essential  to  their 
safety  or  to  their  welfare,  in  some  very 
serious  and  important  respect,  that  his 
rights  should  be  treated  as  lost  or  sus- 
pended—should be  superseded  or  interfered 
with.  If  the  word  '  essential '  is  too  strong 
an  expression,  it  is  not  much  too  strong." 

I  have  read  these  observations,  because 
they  appear  to  me  to.  enunciate  in  ioaost 
admirable  terms,  in  terms  in  which  I  en- 
tirely concur,  and  which  I  belieye  are  in 
accordance  with  all  the  authorities  on  the 
subject,  the  principle  on  which  this  Conrt 
acts  with  regard  to  exercising  its  jurisdic- 
tion in  interfering  with  the  rights  of  a  father; 
and  when  we  recollect  how  very  serioiis  a 
matter  it  is  to  interfere  with  the  rights 
of  a  father,  in  respect  of  his  own  childieB» 
it  appears  to  me  that  the  Court  ought 
never  so  to  interfere  unless,  as  the  Lotd 
Justice  expresses  it  in  that  case,  in  sone 
very  material  and  important  respect  it  is 
essential  to  the  welfare  and  well-being  of 
the  children,  either  physically,  intellecttt- 
ally  or  morally,  that  it  should  do  ao. 

Now,  that  this  Court  will  exercise  4be 
jurisdiction  is  beyond  all  controversy.  The 
cases  which  have  most  frequently  occnned 
of  the  Court  exercising  it,  have  been  cases 
where  the  father,  being  of  a  perverted  cob* 
dition  of  mind  in  respect  of  religions 
moral  views  or  habits,  is  inculcating  iO< 
habits  or  such  views  and  opinions 
his  children,  in  such  a  way  that  it 
be  most  grievously  and  seriously 
mental  to  them  in  aSfter-life,  as  members   ^^n 
society.     There,  no  doubt,  the  Court  hi^it 
interfered.     The  Court  wiU  also  interf^>» 
unquestionably  where  the  father,  althovs^ 
he  may  not  in  the  smallest  degree  tend  by 
his  teaching  or  his  example  to  demoraUai 
the  children,  does  treat  them  with  snek  a 
degree  of  violence,  or  harshness  and  cmsltjt 
as  that  he  appears  utterly  unfit  to  ban 
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the  eondnet  and  maaagement  of  children. 
1  quite  agree  with  the  obsenration  that 
was  made  by  the  counsel  for  the  petitioner, 
that  a  man  may  be  very  fond  of  his  chil* 
dren ;  may  have  that  natural  affection  in 
•  strongly  developed  degree,  which  is  an 
instinet  not  only  in  hnman  beings  but  in 
brute  animals ;  and  yet  be  a  person  of  a 
depraved   condition   of  mind,  subject  to 
violent  fits  of  excitement,  treating  them 
habitually  (I  will  not  say  systematically) 
with  a  degree  of  violence  that  amounts  to 
cruelty,  to  such  an  extent  as  to  be  likely 
to  be  seriously  detrimental  to  their  inter- 
ests; and  really  the  question  is,  whether 
the  latter  ia  now  the  case  before  me  ?  be- 
eause  as  to  anything  like  a  tendency  to 
demoralise  the  children,  to  give  them  bad 
habits  or  bad  opinions,  or  even  to  neglect 
them  in  respect  of  their  religious  and  moral 
education,  it  appears  to  me,  not  only  that 
there  has  been  no  suggestion  of  the  kind, 
but  that  there  is  not  the  smallest  ground 
for  any  such  suggestion.     It  appears  to 
me,  the  evidence  tends  to  shew  that  what- 
ever question  there  may  be  as  to  the  sound- 
sett  of  the  opinions,  or  some  of  the  opinions, 
OB  religious  questions  or  moral  discipline 
entertained   by  Mr.   Curtis — whether  in 
thete  opinions  he  is  right  or  wrong, — this 
St  any  rate  is  clear,  that  his  object  is  the 
veil-being  of  his  children  and  the  bringing 
them  up   in  a  moral  and   religious  con- 
dition;   indeed,   I   think,   unusually   so; 
whether  it  is  carried  to  an  excess,  I  will 
iiot  pretend  to  say,  but  it  appears  to  me 
lluu  the  manner  in  which  Mr.  Curtis  is, 
vpon  the  evidence,  clearly  proved  to  have 
khtved  towards  his  children,  as  far  as  that 
ttttter  is  concerned,  is  unexceptionable. 
^r.   Curtis    entertains    certain    opinions 
^hich    are   truly   called   "peculiar" — for 
^zunple,  upon  the  question  of  religious 
denominations  or  sects    or    parties  into 
vhich  the  religious  world,  and  perhaps  all 
insnkind,  are   more  or  less  divided.     It 
appears  that  Mr.  Curtis  is  a  member  of  the 
Charch  of  England  in  this  sense :  that  he 
ettends  the  services  of  the  Church  of  Eng- 
knd,  adopts  the  Liturgy  of  the  Church, 
goes  to  a  place  of  worship  of  the  Church 
of  England,  uses  in  his  family  some  of  its 
prayers— at  all  events,  one  prayer  I  recol- 
«eet  was  mentioned,   which  is   a  prayer 
taken  from  our  Prayer-book;  and,  in  fact, 
U  adopts  to  aU  intents  and  purposes  the 


opinions  and  the  views  of  the  Church  of 
England,  except  as  to  some  particular 
matters  from  which  he  dissents,  and  the  most 
important  one  is,  his  opinion  that  infant 
baptism  is  wrong,  and  in  that  sense  (al- 
though in  no  other)  he  is  an  Anabaptist  or  an 
Antipsedobaptist.  I  may  think  that  opinion 
erroneous,  but  whatever  opinion  of  that 
sort  Mr.  Curtis  may  entertain,  or  may 
instil  in  his  children,  it  is  no  ground  for 
saying,  that  he  is  in  any  respect  an  unfit 
person  to  have  the  care  of  his  children.  I 
am  bound,  however,  to  say  this,  that  that 
sort  of  peculiarity  of  opinion,  namely,  a 
person's  adhering  to  the  Church  of  England 
in  all  its  main  doctrines  except  that  of 
infant  baptism,  may  be  such  a  peculiar 
state  of  opinion  in  certain  cases  as  that, 
combined  with  a  variety  of  other  circum- 
stances, may  tend  as  one  circumstance 
towards  the  conclusion  that  he  is  a  man  of 
morbid  or  irregular  and  eccentric  condition 
of  mind.  I  do  not,  of  course,  say,  that  it 
is  so  in  tliis  case,  or  that  in  itself  it  is  ob- 
jectionable; and  yet  that  instance  is  brought 
forward  by  Mrs.  Curtis  as  a  matter  of  spe- 
cial complaint  upon  this  petition. 

Another  thing  suggested  by  Mrs.  Curtis, 
and  made  a  subject  of  special  ground, 
upon  which  the  Court  ought  to  interfere 
with  the  parental  rights  of  Mr.  Curtis,  is 
this  :  that  he  (as  she  says)  repudiates  and 
abhors— -or  **  denounces"  is  the  expression, 
I  think — all  churches  and  all  creeds.  Now 
one  thing  is  pretty  evident,  namely,  that 
during  the  period  of  the  married  inter- 
course between  these  two  parties,  there 
have  been  differences  of  opinion  upon  re- 
ligious questions,  the  most  unfortunate 
sort  of  differences  that  can  arise,  I  appre- 
hend, between  husband  and  wife,  especially 
when  neither  the  husband  nor  the  wife 
seems  much  disposed  to  submit  his  or  her 
opinion  to  the  opinion  of  the  other.  But 
Mrs.  Curtis  may  consider,  as  a  denuncia- 
tion of  all  creeds,  that  which  really,  when 
it  comes  to  be  considered,  is  not  so.  How- 
ever, if  it  were  so,  supposing  that  Mr. 
Curtis  entertains  the  opinion  which,  I  be- 
lieve, is  entertained  by  a  certain  section  of 
individuals  in  this  country,  called  '*  Sepa- 
ratists,*' who  deny  that  they  belong  either 
to  the  Church  of  England,  the  Church  of 
Rome,  the  Baptists,  the  Anabaptists, 
the  Antipsedobaptists,  the  Independents, 
the  Wesleyans,  or  to  any  denomination 
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whatever,  who  call  themselves  Chris- 
tians, assert  and  helieve  in  all  the  truths 
of  the  Bihle,  hut  insist  that  there  should 
he  no  church ;  that  every  man  should  be 
his  own  high  priest,  having  his  own  place 
of  worship,  and  that  there  should  be  no 
creed  whatever  by  which  persons  might 
express  their  religious  opinions.  There 
are  persons  of  respectability  who  bring  up 
their  children  with  those  opinions,  but 
nobody  would  suggest  that  they  are  not  fit 
to  have  the  care  of  their  children  ;  and  am 
I  to  say,  supposing  even  that  Mr.  Curtis 
entertains  those  opinions,  that  I  ought  to 
interfere  with  his  parental  rights?  This, 
however,  is  brought  forward  seriously  as  a 
special  ground  of  complaint,  upon  which 
I  ought  to  interfere.  As  I  have  said 
already,  with  regard  to  the  other  matters, 
if  he  entertained  such  an  opinion,  and  if 
that  were  combined  with  a  great  variety  of 
circumstances  to  bring  me  to  the  conclusion 
that  his  state  of  mind  is  altogether  deprav- 
ed and  morbid,  so  as  to  render  him  unfit 
to  have  the  management  of  children,  that 
might  be  considered  as  a  ground  for  inter- 
ference ;  but  that  does  not  appear  to  me  to 
be  the  case  here.  Then,  with  regard  to  the 
suggestion  that  Mr.  Curtis  positively  de- 
nounces all  churches  and  creeds:  why,  so 
far  from  denouncing  all  churches,  it  ap- 
pears that  he  goes  regpilarly  to  church ; 
that  Mrs.  Curtis,  when  they  lived  together, 
accompanied  him,  not  only  in  this  country, 
but  in  America,  where  there  is  an  Episcopal 
church,  holding,  as  nearly  as  possible,  the 
same  tenets  as  the  Church  of  England ; 
and  that,  going  there,  he  took  the  children 
with  him,  or,  at  any  rate,  those  that  were 
old  enough  to  go ;  and  yet,  in  the  face  of 
all  this,  Mrs.  Curtis  says  he  denounces  all 
churches,  not  merely  the  fabric,  but  all 
church  government  and  all  church  worship. 
There  is  really  no  foundation  for  the  sug- 
gestion ;  and  I  may  now,  in  passing,  ob- 
serve, upon  this  part  of  the  case,  what  I 
shall  have  to  observe  in  several  other  parts 
of  it,  that  we  have  here  a  sort  of  question 
arising,  which  really  makes  the  difiiculty 
in  all  such  cases,  and  particularly  in  a  case 
similar  to  this,  namely,  a  question  of  de- 
gree. Mr.  Curtis  may,  and  I  dare  say  does, 
entertain  some  opinions  which  are  not  pre- 
cisely the  opinions  of  this  church  or  that 
church,  or  the  other;  for  example,  if  he 
holds  all  the  tenets  of  the  Church  of  Eng^ 


land,  except  the  doctrine  of  Infant  Baptism, 
what  church  does  he  belong  to  ?  Strictly, 
you  will  say,  he  does  not  belong  to  the 
Church  of  England ;  and  it  might  also  be  said 
that  he  does  not  belong  to  the  Anabaptists, 
or  the  Antipaedobaptists,  because  in  some 
things  he  holds  to  the  doctrines  of  the 
Church  of  England.  And  in  some  expres- 
sion of  opinion  that  fell  from  Mr.  Curtis, 
in  the  discussions  that  took  place  between 
him  and  Mrs.  Curtis,  he,  no  doubt,  said 
something  or  other  (whether  righUy  or 
wrongly  is  no  concern  of  mine)  which  she 
has  construed  to  mean  a  denunciation  and 
repudiation  of  every  church  and  of  every 
creed  whatever.  It  is  a  question  of  d^ree. 
How  am  I,  when  parties  represent  to  me 
that  this  or  that  is  what  passed  in  their 
family  quarrels,  to  determine  which  of  them 
is  speaking  the  truth,  when  there  is  no 
third  person  as  witness,  and  nohody  to- 
corroborate  either  the  one  or  the  other? 
But  I  have  what  I  think  is  a  complete 
answer  to  the  allegation  of  Mrs.  Curtis  in 
this  instance.  She  says,  he  denounces  all 
churches  and  creeds,  and  yet  it  is  clear 
that  she  was  constantly  in  the  habit  of 
going  with  him  to  the  Church  of  England 
whenever  she  was  living  with  him.  This 
is  one  instance,  and  I  will,  hereafter,  point 
out  more,  in  which  it  is  clear  to  my  mindt, 
— without  saying  that  Mrs.  Curtis  is  £sbri* 
eating  facts — that  she  is  relating  facts  in 
a  manner,  not  only  exaggerated, but  fslselj, 
in  the  sense  that  the  truth  is  not  repre- 
sen  ted  by  what  she  puts  in  her  afiidavit. 

The  peculiar  opinions  which  are  alleged 
against  Mr.  Curtis,  I  have  already  dealt 
with,  and  they  appear  to  me  to  form  no 
ground  whatever  for  interfering  with  his 
parental  rights,  unless  there  were  snch  a 
case  as  I  have  suggested  of  their  being 
merely  items  or  ingredients  in  an  a^^^rega- 
tion  of  circumstances,  shewing  a  perfectly 
disturbed,  and  disordered  and  morbid  con- 
dition of  mind. 

It  is  further  said  that  the  circumstan 
of  Mr.  Curtis  are  straitened.     I 
they  are  straitened  in  this  sense-^that 
is  not  a  wealthy  man ;  hut  I  have  nothing, 
before  me  to  shew  that  he  is  in  sudi  a  eo' 
dition  as  that  he  is  unable  to  maintain  h 
children  in  the  position  of  life  in  whi 
they  were  born,  or  in  which  they  may 
expected  to  move.     He  seems  to  ha^^re 
been  considered  a  very  efficient  engineeir. 
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It  has  been  aetnmed  hj  the  peddoner't 
eoQiiflel,  that  Mr.  Cmtis  is  a  man  of  con- 
riderable  abflity  and  skilly  and  experience 
in  hit  profession,  and  I  have  no  reason  to 
donbt  that  that  is  true.  Although  he  may 
not  be  able  to  maintain  his  children  in 
wealthy  or  in  that  position  of  life  in  which 
Mr.  Flood,  perhaps,  may  be  able  to 
maintain  them,  I  have  no  right  to  come 
to  the  conclusion  that  he  is  in  that  abject, 
destitute  condition  of  life  that  he  ought 
not  to  be  allowed  to  take  possession  of 
his  children.  I  can  only  say  that,  sub- 
ject to  such  exceptions  as  occurred  in  the 
ease  of  L^ont  v.  BlenkiHf  poverty  is  not  a 
ground  for  removing  a  man's  children  from 
him. 

Bat  I  now  come  to  consider  the  ground 
which  is,  after  all,  the  main  ground,  and  as  I 
may  almost  express  it,  the  only  ground  on 
which  there  can  be  suggested  any  case 
upon  which  I  ought  to  enjoin  Mr.  Curtis 
against  the  exercise  of  his  parental  autho- 
rity, in  having  the  custody  of  his  chil- 
dren; and  that  is,  the  allegations  which 
are  made  of  acts  of  violence  and  cruelty, 
habitually  exercised  by  Mr.  Curtis  as  re- 
gards his  children.  Of  necessity  the  dis- 
cussion on  this  petition  has  been  mixed  up 
with  the  case  as  between  Mr.  and  Mrs. 
Curtis,  in  the  Divorce  Court,  and  it  was 
impossible  that  it  should  be  otherwise. 
The  petitioner's  counsel,  in  opening  the 
case,  adverted  necessarily  to  it.  The  re- 
spondent did  the  same,  and,  of  course, 
that  led  to  a  very  long  argument  on  the 
part  of  the  respondent.  It  is  in  vain  to 
say  that  a  great  deal  of  it  is  utterly 
irrelevant,  because  it  was  impossible  to 
proceed  without  adverting  to  it,  and  I 
shall  myself  advert  to  it,  necessarily,  to 
a  certain  extent,  although,  of  course,  I 
will  endeavour  to  do  it  only  so  far  as 
I  think  it  fairly  bears  on  the  case  which 
I  have  to  consider. 

Now,  the  case  as  between  Mr.  and  Mrs. 
CnrtiB,  which  was  a  question  of  cruelty  by 
the  husband  to  his  wife,  was  a  case  that  has 
been  decided  by  the  Court  of  competent 
jurisdiction,  not  only  by  the  Judge  Ordi- 
nary, but  by  the  Appeal  Court  exercising 
that  jurisdiction.  It  would,  therefore,  be 
presumption  in  me  (even  if  I  felt  any 
doubt)  to  allow  myself  to  express  any 
doubt  as  to  the  soundness  of  the  conclu- 


sion at  which  the  Court  arrived  $  but  I  ami 
quite  satisfied  that  the  conclusion  of  that 
Court  was  perfectly  sound  and  correct. 
What,  then,  according  to  the  (air  view  of 
the  judgment  pronounced  by  Sir  C.  Cress- 
well  in  that  case,  ought  I  to  consider  was 
the  ground  upon  which  he  came  to  that 
conclusion?  There  was  brought  before 
him  the  evidence,  contradictory  in  many 
respects,  of  persons  asserting  on  the  one 
side  and  denying  on  the  other,  a  numbor 
of  acts  of  alleged  violence  practised  by 
Mr.  Curtis  towards  his  wife.  Now,  bear- 
ing in  mind  that  they  married  in  the  year 
1846,  and,  with  a  very  trifling  exception, 
have  not  seen  each  other  since  the  middle 
of  1852,  the  acts  of  violence  deposed  to 
by  Mrs.  Curtis  must  have  occurred  within 
that  time.  Some  of  them  Mr.  Curtis  de- 
nied ;  others  of  them  he  did  not  entirely 
deny ;  and  the  result  altogether  was,  that 
the  learned  Judge,  not  immediately,  off- 
hand, but  after  mature  deliberation,  came 
rightly  to  a  conclusion-— and  when  I  say 
*'  rightly"  it  is  presumption  in  me  to  use 
the  term,  for  I  not  only  assume  technically 
that  it  is  right,  but  I  do  not  see  the  slight- 
est reason  for  differing  from  it-*-which  I 
conceive  may  be  thus  expressed :  that  al- 
though there  must  be  made  a  great  deal  of 
allowance  for  exaggeration  on  the  one  side 
and  on  the  other,  and  although  some  of  the 
acts  alleged,  if  the  case  stood  upon  those 
acts  alone,  would  not  be  a  sufficient  cause  for 
separation,  yet,  looking  at  the  whole  case, 
it  did  appear  to  him  ^at  there  had  been 
such  a  degree  of  harshness,  of  unkindness 
and  of  violence  as  amounted  to  what  that 
Court  was  bound  to  consider  as  cruelty,  or, 
as  the  Civilians  call  it,  '*  ssevitia,"  so  as 
to  justify  the  Court  in  decreeing  a  judicial 
separation.  That  was  the  view  that  he 
took;  and  without  reading  through  the 
judgment  I  may  advert  to  one  or  two  pas« 
sages.  I  happen  to  have  used  Tristram 
and  Swahey*$  Reports^  and,  therefore,  I 
adhere  to  them,  although  I  am  not  aware 
that  there  is  any  material  discrepancy  be- 
tween that  report  and  the  report  of  the 
same  case  in  the  Law  Journal,  After  re^ 
ferring  to  the  dicta  of  learned  Judges  as  to 
the  grounds  and  extent  of  the  jurisdiction 
with  regard  to  cruelty  or  ''saevitia,"  he 
says,  "  The  first  question  to  be  determined 
is,  whether  the  respondent  is  proved  to 
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have  been  guilty  of  acts  constituting  cruelty, 
judging  of  the  question  by  those  rules,'' 
that  is,  the  rules  which  he  had  just  drawn 
from  the  dicta  of  prior  Judges.  "  In  order 
to  do  that,  it  is  necessary  to  examine  with 
care  the  evidence  given  in  the  cause,  and 
to  make  allowance  for  the  exaggerations 
which  may  be  expected  in  the  accounts 
given  by  parties  whose  feelings  are  much 
interested  and  excited,  more  especially 
when  they  are  deposing  to  transactions 
which  occurred  several  years  ago.  The 
necessity  for  caution,  if  not  suspicion,  on 
such  occasions  was  pointed  out  by  Lord 
Stowell  in  Oliver  v.  Oliver,**  and  then  he 
goes  on  to  comment  on  the  circumstances 
of  the  case.  I  consider  the  observation, 
that  the  learned  Judge  thought  it  neces- 
sary to  make  great  allowance  for  the  ex- 
aggeration which  was  to  be  expected  under 
such  circumstances,  as  a  monition  to  my 
mind  to  make  (as  I  think  I  am  bound  to 
make)  large  gprains  of  allowance  for  exag- 
geration on  the  one  side  and  on  the  other. 
He  then  goes  on  to  observe  upon  the  case 
in  particular,  and  comes  to  this  conclusion : 
— -"  Relieving  then,  as  I  do,  that  before  the 
petitioner  and  her  husband  left  England 
for  America  she  had  been  treated  with 
cruelty  by  him ;  that  his  conduct  in  New 
York  was  such  that,  bearing  in  mind  his 
former  acts,  danger  was  to  be  reasonably 
apprehended  from  it,  and  that  his  more 
recent  behaviour  in  Ireland  proves  that 
such  danger  still  exists,-»I  feel  bound  to 
grant  the  prayer  of  the  petitioner,  and 
decree  a  separation  between  her  and  her 
husband." 

The  learned  Judge  came  to  the  conclu- 
sion that,  upon  the  whole  of  the  evidence, — 
although  there  might  be,  and  was,  no  doubt, 
exaggeration  on  both  sides ;  and  although 
some  of  the  acts  might  not  be  sufficiently 
proved,  to  constitute  a  ground  in  them- 
selves,—there  was  that  degree  of  cruelty 
which  justified  the  decree  for  separation. 
I  think  also  that  the  learned  Judge  took 
this  view :  that  cruelty  is  not  justified  by 
the  circumstance  that  the  wife  is  not  her- 
self free  from  blame,  and  that  he  came  to 
the  conclusion  that  in  this  case  Mrs.  Cur- 
tis was  by  no  means  free  from  blame.  I 
am  afraid  that  that  is  only  saying  that 
human  beings  in  general  are  not  free  from 
blame ;  for  I  believe  it  is  the  common  case 


that  very  few  wives  do  consider  suffieieatl  j 
their  solemn  obligation  of  obedience  and 
submission  to  their  husband's  wishes,  even 
though  they  be  capricious,  if  they  are  not 
mischievous  and  wrong;   and  that  there 
is  an  unfortunate  habit  of  giving  way  to 
temper,  and  answering  in  such  a  manner  at 
to  lead  to  a  replication  more  harsh,  and  to 
other  unpleasant  words.    As  appears  from 
Mr.  Curtis's  own  evidence  there  were  cob« 
stant  instances  of  this  sort— high  words 
between  the  husband  and  wife ;  not  merely 
high,  harsh  or  fierce  words  used  by  the  has* 
band  to  the  wife,  but  between  the  husband 
and  the  wife.     I  am  not  of  course  preach-* 
ing  a  sermon,  but  I  need  not  say  that  such 
a  state  of  circumstances  ought  not  to  exist. 
However  harsh,  however  cruel,  the  hus- 
band may  be,  it  does  not  justify  the  wile's 
want  of  that  due  submission  to  the  hua^ 
band  which  is  her  duty  both  by  the  law 
of  God  and  by  the  law  of  man.     On  tKe 
other  hand,  want  of  temper  on  the  part  of 
the  wife  does  not  justify  cruelty  on  the 
part  of  the  husband.    That  there  hat  been 
fault  on  both  sides  in  this  case  I  am  per- 
fectly persuaded,  and  I  adopt  from  Mr. 
Curtis  the  best  excuse  which  can  be  made 
for  Mrs.  Curtis,  which  he  volunteers,  and 
which  I  confess,  if  he  had  not  volunteered, 
I  am  not  quite  sure  that  it  would  have 
occurred  to  my  mind;  for  he  fairly  and 
candidly  said  diat  great  allowance  ought 
to  be  made  for  her,  considering  the  vepy 
trying  circumstances  under  which  she  was 
placed,  living  with  a  husband  who  nnfor- 
tunately  during  a  considemble  period  of 
time  was  only  able  to  place  her  in  such  a 
position  that  she  could  hardly  be  expected 
to  conduct  herself  with  perfect  propriety 
as  regards  her  husband.     That  excuse  for 
Mrs.  Curtis  was  suggested  by  Mr.  Cnrtis^ 
and  I  adopt  it  as  the  best  excuse  that  can 
be  made  for  her.     At  the  same  time  (as 
the  learned  Judge  says)  I  am  satisi 
this  was  the  cause  of  it  all ;  that  there  wi 
in  the  first  place,  a  reluctance  on  the 
of  the  family  of  Mrs.  Curtis  to  the  m 
taking  place  at  all.     It  was  a  consent 
luctantly  given  ;  unfortunately  the  fiunilr 
— and  when  I  say  "  the  family"  I 
Mr.  and  Mrs.  Flood,  to  whom  I  oonfine 
observation,  for  I  do  not  know  that 
other  members  of  the  £smily  did  so,  b 
Mr.  and  Mrs.  Flood  throughout  assumed 
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demeanour  to  Mr.  Curtis  that  was  certainly 
not  a  frank,  cordial  reception  of  him  in 
their  family ;  but  treating  and  regarding 
bim,  and  shewing  that  they  regarded  him, 
as  a  person  of  inferior  position,  and  that 
their  daughter  had  lowered  and  demeaned 
herself  to  some  extent  by  marrying  him. 
I  need  not  advert  to  particulars,  but  there 
are  statements  indicating  their  condition  of 
mind  towards  Mr.  Curtis,  and,  undoubted- 
ly as  regards  Mr.  Flood,  there  seems  to 
hare  been  generated  a  considerable  degree 
of  animosity  (as  Sir  C.  Cresswell  expresses 
it)  towards  Mr.  Curtis.  I  do  not  say  that 
it  was  Mr.  Flood's  fault  entirely.  It  was» 
perhaps,  reciprocated  by  Mr.  Curtis ;  but 
owing  to  that  state  of  circumstances  Mrs. 
Curtis  was  discontented  and  dissatisfied 
with  her  position :  this  is  beyond  all  doubt. 
It  appears  beyond  contradiction,  that  she 
said  to  Mr.  Curtis  on  one  occasion,  that  he 
had  injured  her  by  marrying  her  and  bring- 
ing her  into  an  inferior  position,  especially 
when  Mr.  Flood  became  a  man  of  increased 
fortune,  and  that  the  only  amends  or  com- 
pensation he  could  make  her  would  be 
by  dying.  In  whatever  sense  that  was  used, 
whether  more  or  less  jocular,  it  clearly 
shewed  the  condition  of  her  mind  as  to 
dissatisfaetion  or  discontent  with  her  posi- 
tion. 

It  appears,  moreover,  that  there  were 
constant  quarrels  between  them,  not  in  the 
early  part  of  theircareer,  but  during  a  con- 
siderable portion   of  the  period  of  their 
liring  together,  in  which  it  does  appear  to 
me,  as  far  as  I  can  judge,  that  Mrs.  Curtis 
took  her  part,  and  I  only  mention  it  as  an 
iUastration  to  shew  that  I  am  not  bringing 
this  forward  for  the  purpose  of  saying  any- 
thing unkind  towards  Mrs.  Curtis.   Again, 
on  the  occasion  of  one  of  those  quarrels,  she 
suggested  a  doubt  (and  whether  jocularly 
or  not  it  shews  she  was  taking  her  part 
in  the  quarrel)  whether  he  or  some  other 
person  or  persons  was  or  were  the  father 
or  fathers  of  her  children.    It  shews  at  any 
rate  that  it  was  not  the  case  of  a  harsh 
husband  and  a  submissive  wife,  where  the 
woman  was  trying  to  perform  the  duties 
of  a  wife,  and  submitting  patiently  to  his 
wishea   unless    they    became    absolutely 
wrong;  but  it  was  a  case  of  connubial 
quarrels  constant  and  frequent,  and,  un- 
fortunately, the  conduct  of  the  wife's  family 
Ksw  Saras,  XXYIII.— CBAsa 


did  not  assist  in  reconciling  their  differences, 
but  tended  (I  do  not  aay  intentionally)  to 
foment  them.  That  is  the  view  the  learn- 
ed Judge  took  in  the  Court  of  Divorce,  and 
that  ia  the  view  which  I  take  of  it  here. 

I  will,  however,  just  mention  one  other 
instance.  A  good  deal  of  quarrelling  took 
place  about  the  suggestion  of  going  to 
Australia.  I  am  not  at  all  meaning  to  say 
It  was  wise  or  right  of  Mr.  Curtis  to  wish 
to  go  there ;  but  this  I  do  say,  that  if  the 
husband  thinks  it  is  for  the  benefit  of 
the  family  to  emigrate  to  Australia,  unless 
there  were  some  pressing  reasons  to  the 
contrary,  it  would  be  the  duty  of  the  wife 
(whatever  her  wishes  might  be)  not  to 
refrain  from  discussing  the  subject,  but  if 
he  adhered  to  his  opinion,  to  submit  to  his 
wishes.  At  the  same  time,  I  feel  this, 
that  if  she  thought  he  was  in  such  a  con- 
dition of  mind  that  neither  she  nor  the 
children  would  be  safe  in  being  trusted 
with  him,  it  might  have  justified  her  in 
resisting  such  a  desire;  but  still  it  seems 
to  have  been  the  subject  of  constant  quar- 
rels. Well,  that  was  the  state  of  circum- 
stances contemplated  as  existing  by  the 
learned  Judge  in  the  Divorce  Court,  which 
he  appears  justly  to  have  entertained;  and 
I  entertain  precisely  the  same  view  myself. 

Now,  in  that  state  of  things,  I  am  to 
pick  out  from  the  evidence  what  the  con- 
duct of  Mr.  Curtis  towards  the  children 
has  been.  It  is  impossible  to  avoid  seeing 
that  the  state  of  circumstances  existing 
between  the  husband  and  the  wife  would 
necessarily  very  much  infiuence  the  con- 
duct of  either  the  one  or  the  other  with 
regard  to  the  children.  It  is  impossible 
that  it  should  be  otherwise,  and  I  can 
quite  conceive  (although,  of  course,  I  do 
not  assert  it  as  a  fact)  that,  if  there  had 
not  been  this  unfortunate  state  of  violent 
animosity  which  at  last  existed  between 
Mr.  and  Mrs.  Curtis,  in  all  probability 
there  would  have  been  no  sort  of  harshness 
even,  or  severity  practised  by  Mr.  Curtis 
towards  his  children.  But  one  cannot 
help  seeing  that  the  state  of  aggravation, 
very  likely  brought  on  partly  and  even 
mainly  by  his  own  fault,  in  which  the 
parents  lived  when  they  were  constantly 
quarrelling,  as  the  husband  and  wife  here 
seem  to  have  been,  acts  of  violence  com- 
mitted on  the  wife,  recriminations  passing 
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between  them,  and  so  on,  would  of  neces- 
sity influence  tlie  conduct  of  the  one 
or  the  other  towards  the  children.  Now 
one  point  of  difference  between  them  (and 
of  course  I  do  not  say  which  was  right) 
seems  to  have  been,  as  to  the  manner  in 
which  the  children  should  be  treated. 
Mr.  Curtis  thought  it  desirable  to  give  his 
children  early  and  decided  religious  im- 
pressions, with  a  knowledge  of  the  incidents 
in  the  life  of  our  Saviour,  and  was  in  the 
habit  of  doing  so.  It  appears  that  Mrs. 
Curtis  objected,  and  said, "  You  will  make 
them  Catholics."  I  do  not  say  whether 
he  was  right  or  whether  she  was  right,  or 
whether  he  was  wrong  or  she  was  wrong, 
or  which  was  the  most  right  or  the  most 
wrong;  but  there  was  a  difference  of  opin- 
ion. Then,  differing  as  they  did  as  to  the 
mode  of  bringing  up,  teaching  and  dealing 
with  their  children,  we  may  surely  expect 
that  Mr.  Curtis  would  more  firmly  assert 
his  right  to  do  as  he  thought  fit  with  regard 
to  the  children  because  his  wife  was  op- 
posing him,  than  he  would  have  done  if 
they  had  not  differed  in  their  opinion; 
and  he  might  even  be  led  (I  do  not  say 
rightly  led),  owing  to  the  infirmity  of  the 
human  mind,  to  exercise  acts  of  harshness 
even  towards  the  children,  which  otherwise 
he  would  not  be  guilty  of.  It  must  not 
in  the  least  be  understood  that  I  mean  to 
say  cruelty  would  be  justified,  far  from 
it;  but  I  am  looking  to  see  what  there  is 
to  sustain  such  a  charge  of  cruelty  as  will 
shew  that  Mr.  Curtis  is  upon  that  ground 
in  a  position  not  to  be  entrusted  with  the 
custody  of  his  children,  because  that  is  the 
practical  question  that  I  have  to  deter- 
mine. 

Now,  it  is  necessary  that  I  should  care- 
fully go  through  the  acts  which  are  alleged 
by  Mrs.  Curtis  as  acts  of  cruelty,  and  I 
may  observe  that  they  rest  entirely  upon 
the  allegations  of  Mrs.  Curtis,  utterly 
unsupported  by  any  other  evidence  (al- 
though I  do  not  say  they  are  untrue), 
except  that  Mr.  Flood,  the  father,  a  per- 
son, as  the  learned  Judge  in  the  Divorce 
Court  observes,  strongly  prejudiced  against 
Mr.  Curtis,  mentions  three  instances 
which  he  witnessed  of  what  he  calls  **  vio- 
lent treatment"  of  the  children  in  America. 
The  instances  alleged  by  Mrs.  Curtis  I 
will,  as  far  as  I  can,  take  in  the  order  of 


date  in  which  they  are  alleged.  Many  of 
them  have  no  date,  and  as  to  some  it  would 
be  impossible  to  assign  a  date,  because  if 
there  was  a  daily  habitual  exercise  of 
violence  it  would  be  impossible  to  give 
particular  dates  to  acts  of  that  kind ;  but 
some  acts  are  special  and  specific,  and 
attributed  to  a  particular  period. 

His  Honour  then  adverted  to  an  aet 
of  cruelty  alleged  against  Mr.  Curtis,  in 
having  treated  one  of  his  children  (a  year- 
and-a-half  old)  with  great  harshness  upon 
the  occasion  of  its  crying  one  night  in  bed, 
and  said  the  act  imputed  to  him  conld  not 
have  happened  unless  he  was  in  a  paroxjrsm 
of  fierce  insanity,  or  be  was  an  utterly 
depraved  brute.  This  instance  is  more 
particularly  referred  to  by  the  Judge  in  the 
Divorce  Court.  His  Honour  would  not  say 
that  there  was  no  foundation  for  the  xe- 
presentation^that  the  thing  was  m  pure 
fabrication, .  or  that  something  did  not 
occur,  but  it  wss  obvious  to  his  mind  that 
that  was  a  very  gross  exaggeration  ;  but 
Mr.  Curtis  gave  his  representation  of  it^ 
and  utterly  denied  the  cruelty  laid  to  hie 
charge.  His  Honour  said  that  theie  was  no 
corroborative  evidence  on  either  tide,  and 
it  was  impossible  to  say  which  apoke  the 
truth.  There  was,  probably,  exaggeration 
on  both  sides,  but  he  considered  the  venuNi 
given  by  Mr.  Curtis  to  be  the  most  pro- 
bable story.  He  did  not  believe  that  in 
that  particular  instance  there  was  any 
cruelty  whatever  practised  by  Mr.  Curtis. 
The  next  allegation  made  by  Mrs.  Curtis 
was,  that  her  husband  was  in  the  habit 
of  striking  her  children  if  they  happened  j 
to  make  any  movement  at  prayers  ;*  and  if  ^ 
they  indicated  symptoms  of  weariness  o^r^ 
impatience,  he  would  beat  the  childvsi^^ 
severely,  and  generally  gave  them  viol 
blows  on  the  &ce,  and  inflicted  blows 
great  severity,  with  the  back  of  his  han< 
that  he  was  in  the  habit  both  befoie 
after  meals  of  using  a  very  long  grace, 
if  the  children  became  weary  and  moi^^ 
their  position,  he  punished  them  severftl^. 
Now,  Mr.  Curtis  had  stated  in  his  affid^vA 
in  answer  to  this  charge,  that  the  gnet 
used  by  him  was  the  short  form  with  whiesi 
every  one  was  familiar,  and  this  wu  jmK 
denied  by  Mrs.  Curtis.  This  would  k 
some  measure  test  her  representatioB^ 
there  being  no  third  person  as  a  witsen; 
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aad  DO  one  would  imagine  that  such  a 
graee  •■  that,  was  ao  unnoeetsarily  long 
that  no  little  child  could  be  expected  to 
tit  through  it.  Hia  Honour  would  aatume 
that  Mr.  Gurtia  carried  his  opinion  about 
the  necessity  of  a  strict  and  severe  enforce- 
ment of  implicit  obedience  on  the  part  of 
I  child  to  any  command  of  the  parent  to  a 
length  beyond  what  would  be  considered 
right  or  reasonable ;  but  he  did  not  carry 
it  to  so  great  a  length,  that  it  amounted  to 
lueh  a  degree  of  harshness  and  cruelty  as 
to  render  him  unfit  as  a  father  to  have  the 
cutody  of  his  children.     In  this  state- 
mentof  Mrs.  Curtis,  regarding  the  conduct 
of  her  husband  to  the  children  at  grace,  he 
considered  Mrs.  Curtis  had  failed,  and  he 
considered  himself  justified  in  assuming, 
Chat  probably  there  was  a  similar  tendency 
te  exaggerate  in  other  instances  of  the 
muae  nature.    Another  act  of  cruelty  to- 
^wards  the  children  was  alleged  by  Mrs. 
Curtis,  but  it  was  so  utterly  improbable, 
«ao  unnatural,  and  so  contrary  to  every 
^hing  that  appeared  with  regard  to  Mr. 
Oartis's  character  among  his  friends  and 
^cqoaitttances,  that  he  could  not  come  to 
"Ue  eoaelnsion  that  these  acts  were  per- 
^edated  by  him.     It  must,  however,  be 
^aaderstood  that  he  was  not  at  all  conclud- 
ing in  any  of  these  instances,  that  Mr. 
CHntis,  if  the  children  did  not  do  as  he  bid, 
vienr  struck  them,  for  that  was  not  the 
^isstion.      The    question    was,   whether 
^hen  were  blows  of  such   violence  and 
^bodty  as  to  be  injurious  to  the  health  of 
^he  children. 

There  were  other  charges  of  a  similar 

^istore,  but  which  were  all  denied  by  Mr. 

Cntisa  Aud  explained  by  him  in  a  very 

^diflerent  manner.     How,  then,  could  the 

Coart  determine  between  the  parties  ex- 

cipt  on  the  balance  of  probabilities,  by 

^ij^ghing    their    evidence     against    each 

vihar,  and  by  seeing  whether  there  was 

mytUng  corroborative  elsewhere  ?    It  was 

d  a  question  of  degree — a  question  whe- 

thsr  Mr.  Curtis  carried  that  severity  or 

hsnhness  to  a  degree  that  amounted  to 

Wbitaal  cruelty.    He  might  have  occa- 

Mally  struck  one  of  his  children  with  a 

tfpet  of  severity ;  but  was  it  that  degree 

^  severity  which  would  justify  the  Court 

taking  hia  children  from  him?     The 

ve  observatioua  might  be  repeated  with 


regard  to  every  one  of  the  alleged  instances 
of  cruelty.     His  Honour  then  adverted  to 
several  other  instances,  by  way  of  a  test  as 
to  how  far  he  could  trust  to  the  accuracy 
of  the  one  party  or  the  other.     Most  of 
these  instances  of  cruelty  were   said  by 
Mrs.  Curtis  to  have  taken  place  at  New 
York,  in  the  months  of  January,  February 
and  March  1852.    Now,  there  was  a  letter 
written  by  Mrs.  Curtis  to  her  mother,  on  the 
17th  of  the  same  month  of  March,  a  letter 
of  a  most  confidential  character,  in  which 
Mrs.  Curtis  spoke  of  the  behaviour  of  her 
husband,  and  in  which  she  canvassed  the 
possibility  of  a  separation  on  account  of  his 
conduct  towards  herself;  but  in  that  letter 
she  used  this  expression,  "I  would  to  God 
I  could  tell  what  to  do;  but  he  seems  so 
wrapped  up  in  the  children  that  I  do  not 
like    to    take   them    away,   in    spite   of 
anything    I    may  suffer,  and    I    do   not 
see  that  they  are  at  present  threatened." 
There  was    no   doubt   she    intended   by 
this  sentence  to  express,  in  as  strong  lan- 
guage as  perhaps  could  be  expressed,  the 
intense  fatherly  affection  he  felt  towards 
the  children.     He  was  so  wrapped  up  in 
them  that,  notwithstanding  the  suffering 
she  underwent,  she  could  not  bring  herself 
to  separate  the  father  from  the  chUdren  to 
whom  he  was  so  attached.     This  expres- 
sion was  quite  inconsistent  with  the  alle- 
gation, that  at  this  time  there  was  not  only 
a  recollection  in  her  mind  of  harshness, 
and  even  cruelty,  towards  herself,  but  of 
harshness  and  cruelty  towards  the  chil- 
dren ;    and,  if  in  the  months  of  January 
and  February,  aird  in  March,  when  she 
was  writing    this  letter,   Mr.  Curtis  had 
been  guilty  of  the  habitual  cruelty,  harsh- 
ness and  violence  alleged  by  her  affidavit 
to  have  taken  place,  it  was  impossible  to 
suppose  she  could  have  written  this  letter 
and  not  at  all  have  adverted  to  it,  or  have 
used  the  language  contained  in  it.     Upon 
these  facts,  he  could  not  come  to  any  other 
conclusion  than  that  Mrs.   Curtis,  when 
she  was  stating  what  took  place  in  these 
months  was,  to  some  extent,  stating  what 
was  not  the  truth ;  and  he  was  satisfied  that 
these  acts  could  not  have  taken  place  with- 
out their  being  referred  to  in  some  way  in 
that  letter.     His  Honour  then  referred  to 
a  part  of  Mrs.  Curtis's  affidavit,  in  which 
she  accused   her   husband   of  habitually 
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denouncing  and  almott  entirely  refusing 
medical  assistance  to  his  children  on  occa- 
sions of  sickness  and  disease,  and  particu- 
larly at  one  period,  when  one  of  the  chil- 
dren was  suffering  under  the  chicken-pox. 
Mr.  Curtis  entirely  denied  the  charge  made 
against  him,  and  alleged  also  that  what 
was  supposed  by  Mrs.  Curtis  to  be  the 
chicken-pox    turned  out  not  to  be  that 
complaint  at  all.     The  act  of  which  Mrs. 
Curtis  accused  her  husband  was,  of  plung- 
ing the  child  while  it  had  the  chicken- 
pox  into  a  tub  of  iced  water,  and  this  was 
in  February,  the  month  before  the  letter 
already  adverted  to  was  written  ;  and  yet 
in  that  letter,  although  nothing  could  be 
a  more  striking  instance  either  of  aberra- 
tion of  mind  or  of  the  most  cruel,  ferocious 
disposition  than  such  an  act,  Mrs.  Curtis 
never  mentioned  or  alluded  to  it  at  all. 
Mr.  Curtis  might  very  likely  have  had  his 
own  opinions  as  to  the  manner  in  which 
the  child  should  be  treated,  and  he  might 
not  have  been  desirous   of  calling  in  a 
physician,  but  that  was  a  mere  matrimonial 
difference  of  opinion,  and  was  no  indication 
of  cruelty  in  the  father. 

He  then  adverted  to  the  affidavit  of 
Mr.  Flood,  which  was  the  only  corrobo- 
rative evidence  of  these  acts  of  violence. 
The  date  that  Mr.  Flood  assigned  to  these 
acts  was  between  the  16th  of  May  and  the 
12tb  of  Jane ;  and  in  the  month  of  June  he 
himself  caused  Mr.  Curtis  to  be  placed  in 
a  lunatic  asylum ;  but  that  was  not  a  ground 
for  saying  that  Mr.  Curtis  was  not  now  in 
a  fit  state  to  be  trusted  with  his  children. 
Then,  Mr.  Flood  was  a  person  who  must 
be  regarded  as  giving  his  evidence  with 
a  feeling  of  bitter  animosity  towards  Mr. 
Curtis,  and  of  course  endeavouring  to 
make  out  the  case  against  him.  To  prove 
this  more  clearly,  he  would  advert  to  the 
conduct  of  Mr.  Flood  upon  a  more  recent 
occasion,  when  he  went  to  the  Admiralty, 
and  announced  to  persons  there  that  Mr. 
Curtis  was  at  that  time  of  unsound  mind 
and  unfit  to  be  employed.  He  must  cer- 
tainly receive  the  evidence  of  a  person  so 
acting  to  the  party  against  whom  he  was 
giving  his  evidence,  with  a  considerable 
degree  of  suspicion  and  jealousy.  Then, 
as  to  any  corroborative  evidence  on  behalf 
of  Mr.  Curtis,  it  appeared  that  some  of 
these  alleged  acts  of  violence  towards  the 


children  took  place  while  Mr.  and  Mrs. 
Curtis  were  residing  at  Blenheim  Terrace. 
Previously  to  that,  and  down  to  the  month 
of  March  1849,  a  period  of  nearly  three 
years,  they  had  been    residing    at   Mrs. 
Carberry*8,  at  Charing  Cross,  and  Mrs. 
Carberry  said  in    her    affidavit,   that   If 
Mr.    Curtis   had    been   in  the   habit    of 
acting   cruelly   and  harshly   towards   hts 
children,  or  towards  Mrs.  Curtis,  it  must 
have  been  observed  by  her,  or  known  to 
her  through  the  servants;  and  then  there 
was    the    evidence    of   Miss    Elliot,  the 
daughter    of  the  person    who   kept    the 
house    at  Blenheim    Terrace,    who    said 
that  prior  to  the  time  when  Mr.  Curtis 
was  afflicted  with  his  malady,  she  never 
saw  any  of  the  alleged  cruel  treatment 
on  the  part  of  Mr.  Curtis  either   towarda 
the  children  or  towards  Mrs.  Curtis ;  and 
that  if  anything  of  the  kind  had  taken 
place  during  the  time  they  were  in  the 
house,  it  must  have  come  to  her  knowledge. 
This  lady,  in  another  affidavit,  stated  that, 
subsequently   to  Mr.    Curtis's   attack   of 
brain  fever,  he  was  most  imperious  and 
harsh  towards  his  wife.     His  conduct  was 
changed,  and  she  did  not  think  that  when 
he  quitted  that  house  he  was  in  a  fit  stats 
to  be  trusted  with  the  care  of  his  children. 
These  affidavits  were  quite  consistent  with 
the  supposition,  that  if  there  were  specific 
acts  of  harshness  or  violence,  and  of  cruelty 
towards  the  children  during  the  latter  part 
of  the  time,  they  were  acts  to  be  explained 
and  accounted  for  by  the  state  in  which 
Mr.  Curtis  was.     There  was  also  the  cor- 
roborative evidence  of  seven  persons,  ap- 
parently in  a  most  respectable  position  of  1 
life,  who  had  known  Mr.  Curtis,  some  of^ 
them  from  his  early  youth,  and  who 
competent    to  form  a  judgrment  of 
generally ;  and  all  these  witnesses 
that,  so  far  from  being  a  person  such 
he  must  be  if  all  the  accusations 
him  were  true,  he  was  a  person  of 
gentle,  friendly,   self  -  controlling  babifr  ^ 
and  that  there  was  not  the  slightest  giwmrmkl 
for  suggesting  either  that  he  was  habito^?^ 
subject  to  fits  or  paroxysms  of  violence,  €f 
uncontrollable  temper,  or  a  person  of  «s 
unkind  or  harsh  disposition,  but  quite  tk 
contrary.     All  that,  so  far  as  it  went,  WM 
corroborative  of  Mr.Cnrtb's  representatioi; 
and,  so  far  as  these  acts  went,  if  Mr.  Cardi 


j 


▼ouXXVIIL]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


469 


not  now  in  tbe  condition  in  wbich  he  wat 
during  the  period,  or  during  any  period  from 
the  time  when  he  had  the  attack,  until  he  was 
placed  in  the  lunatic  asylum  in  New  York, 
in  June  1852,  it  appeared  to  His  Honour 
that  he  had  no  ground  for  assuming  that 
he  was  not  entirely  fit  to  have  the  custody 
and  conduct   of  his  children;   and   that 
opened  this  question.     The  learned  Judge 
in  the  Court  of  Divorce  very  truly  observed 
thi»— *'  If,  indeed,  an  act  of  violence  was 
committed  under  the  influence  of  an  acute 
disorder,  such  as  brain  fever,  and  it  was 
made  clear  that,  the  disorder  having  been 
subdued,  there  was  no  danger  of  a  recurrence 
ni  ioch  acts,  the  case  would  be  different. 
But  if  the  result  of  such  a  disease  has  been 
anew  condition  of  the  brain,  rendering  the 
piity  liable  to  fits  of  ungovernable  pas- 
wm  which  would  be  dangerous  to  a  wife, 
then,  undoubtedly,  this  Court  is  bound  to 
emancipate  her  from  such  peril."    He  said, 
very  truly,  that  if  that  be  the  case  he  ought 
not  to  be  allowed  to  have  the  controul  of 
bii  wife's  actions,  or  to  compel  her  to  re- 
side with  him;  and  His  Honour  would  be 
^X)sed  to  apply  the  same  principle  to 
^  ease  of  the  children.     If  he  was  really 
^Qgbt,   not   by    any  fault  of  his,  but 
^  bis    ailment,   into    such    a    changed 
condition  of  mind  as  that  he  was  liable 
te  these    insane,    phrenzied    exhibitions 
of  riolence   and  cruelty,   then  it  might 
k  that  he  was  not  fit  to    be  entrusted 
^th  the  exclusive  government  and  cus- 
My  of  the  children.     His   Honour  then 
continued  :— 

Now,  the  question  resolves  itself  into  this 
*-Wbat  ground  have  I  for  assuming  that, 
tt  tbis  time,  Mr.  Curtis  is  in  that  condition 
of  mind,  that  is,  that  the  condition  of  the 
hsb  has  been  altered  by  his  illness  ?  In 
the  first  place,  there  is  no  evidence  what« 
ever  to  lead  me  to  that  assumption,  unless 
1  can  draw  such  a  conclusion  from  his 
conduct  since  the  separation  in  July  1 852 ; 
ttid  it  does  not  appear  to  me  that  I  can 
dnw  any  such  inference  from  his  conduct. 
The  worst  that  is  alleged  against  Mr. 
Curtis  seems  to  be  tbis — that  he  went  to 
Broomley,  which  is  the  residence  of  Mr. 
Flood,  in  Ireland,  where  Mrs.  Curtis  was 
>eiiding,  with  a  view  of  having  an  inter- 
^w  with  his  wife,  for  the  purpose  of  per- 
*Qiding  her  to  join  him  again,  in  order  that 


they   might   be  reconciled,  and  that   the 
early  condition  of  their  married  life  might 
be  restored.     It  ended  in  an  altercation  ; 
that  is  to  say,  she  refused.     I  am  not  say- 
ing whether  there  were  sufficient  grounds  to 
justify  that  refusal  or  not.  My  own  opinion 
of  the  duty  of  a  wife  is  that  there  were 
not,  but  that  I  must  consider  as  a  private 
opinion,  for  I  have  no  right,  judicially,  to 
assume  that  she  was  wrong  in  coming  to 
the  conclusion  that  she  would  not  join  him; 
but  just  consider  what  would  be  the  feel- 
ing of  a  husband  who,  after  a  separation  of 
five    years,    goes  with  a  view   to  recon- 
ciliation, and  finds  that  his  wife  declines 
to   be   reconciled.     Whether   it   was   his 
fault  entirely,  or  partly,  that  the  state  of 
separation  had  been  brought  about  or  not, 
he  must  have  been  very  much  mortified  ; 
and  she  intimated  something  to  the  effect 
that  both  her  father  and  herself  had  taken 
steps   in   order   that  the   children  might 
never  be  with  him  again ;  and  his  answer 
was,  that  if  that  was   the  determination 
or  the   feeling  of  herself  and  father  he 
wished  God  might  curse  them  both.     Of 
course,  I   should   be  the  last  person  to 
justify,   under  any  aggravation,  such   an 
expression   on    the   part  of   Mr.    Curtis. 
At  the  same  time,  is  that  a  sufficient  indi- 
cation, either  alone  or  in  connexion  with 
other  circumstances,  to  lead  to  the  conclu- 
sion that  he  was  in  such  a  changed  condi- 
tion of  the  brain  that    the    ebullition  of 
violence    and   violent  expressions  which 
were  then  exhibited  were  occasioned  by 
his  brain  being   then   in  an  altered  and 
morbid    condition  ?      I  confess  I   cannot 
draw  that  inference.      I    do   not  justify 
what  Mr.  Curtis  then  did,  by  any  means; 
quite  the  contrary.     It  is  not  necessary 
for  me  to  censure  it,  as  it  is  obvious  that 
it   deserves   censure,    and   as  he  himself 
now  admits ;  nor  am  I  assuming  that  Mrs. 
Curtis  might  not  have  sufficient  grounds 
for  desiring  not  to  be  reconciled  with  him ; 
but  I  cannot  come  to  the  conclusion  that 
that,  or  anything  else  that  has  been  brought 
forward  in  evidence,  is  an  indication  of 
such  a  changed  condition  of  the  brain, 
producing  a  continued  and  fixed  state  of 
mind,    of  such  a  nature  as  to  render  it 
probable  that  to-morrow,  the  next  day, 
within  a  week  or  a  month,  or  some  short 
time,  he  will  be  in  such  a  condition  of 
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mind  as  to  render  it  necessary  to  place  him 
again  under  restraint. 

Then,  again,  the  other  principal  cir- 
cumstance that  has  been  mentioned,  and 
almost  the  only  one,  is  the  circulating  of 
the  handbill;  and  there  again  I  confess  I 
wish  it  had  not  been  done,  for  Mr.  Curtis*s 
sake.  [This  handbill  is  more  particularly 
referred  to  by  the  Judge  of  the  Divorce 
Court.]  It  was  not  done  in  a  judicious  or 
wise  manner,  and  the  word  "  absconded,*' 
which  is  used  in  it,  had  certainly  better 
not  have  been  put  in ;  but  I  must  make 
allowance  for  the  state  of  things  which  then 
existed,  considering  what  had  been  done 
by  Mrs.  Curtis.  She  had  not  only  refused 
to  live  with  him;  but,  in  order  that  he 
might  not  have  access  to  the  children, 
had  carried  them  to  England,  changed  her 
name  and  the  name  of  her  children,  and 
kept  them  in  concealment,  in  order  that 
the  father  might  not  know  where  they 
were  to  be  found.  I  do  say,  that  was  a 
state  of  things  likely  to  irritate  even  a  less 
irritable  mind  than  perchance  Mr.  Curtis 
may  possess ;  and  what  does  he  do  ?  He 
circulates  this  advertisement,  and  my  im- 
pression is  that  he  may  have  done  so 
partly  with  a  view  of  vexing  Mr.  Flood  as 
well  as  Mrs.  Curtis;  but  I  must  bear- in 
mind  the  irritation  under  which  it  was 
done.  It  may  have  been  done,  however, 
really  with  a  view  of  discovering  his  chil- 
dren, for  it  appears  that  Mr.  Curtis  did 
make  great  efforts  with  that  object;  and 
by  the  employment  of  the  police,  and  by 
spending  his  money,  he  did  ultimately  find 
out  the  place  of  residence  of  these  children 
at  Hornsey.  Is  this  act  in  that  respect, 
either  by  itself  or  combined  with  other 
acts,  sufficient  to  lead  me  to  the  conclusion 
that  he  is  in  such  a  condition  as  not  to  be 
fit  to  have  the  government  of  his  children? 
I  can  only  say  that,  so  far  as  I  can  draw 
any  inference  as  to  Mr.  Curtis's  state  of 
mind,  from  what  has  been  the  specimen 
before  me  during  this  discussion,  his  de- 
meanour has  been  in  every  respect  most 
exemplary. 

It  has  been  said  that  he  is  capable  of 
assuming  all  that,  and  that  even  when  he 
is  in  a  state  of  great  violence  and  irritation 
he  can  suddenly,  when  it  suits  his  purpose, 
assume  a  calm  and  restrained  demeanour. 
I  do  not  very  well  understand  how  that 


comports  with  the  allegation  that  he  is  a 
man  of  ungovernable  temper  and  subject 
to  uncontrollable  fits  of  violence.     I  do 
not  understand  how  a  man  who  falls  into 
such  a  fit  of  violence  and  passion  that  he  is 
unable  to  control  himself,  is  able  at  the 
same  time  so  to  control  and  regulate  his 
conduct  as  to  assume  perfect  calmness  and 
gentleness.  It  may,  perhaps,  be  reconciled 
by  putting  a  particular  construction   on 
some  of  the  words  used;  but  I  confess  I 
did— -not  with   reference  merely   to   Mr. 
Curtis  himself,  but  with  regard   to   the 
general  bent  and  tendency  of  hunuin  nature 
— expect  to  see  and  hear  expressions  of 
irritation,  violence  and  recrimination  as 
against  Mrs.  Curtis,  Mr.  Flood  and  other 
persons,  but  particularly  as  against  Mrs, 
Curtis.     So  far,  however,  from  seeing  or 
hearing  anything  of  that  sort,  every  pal- 
liation that  could  be  suggested  of  Mrs. 
Curtis's  conduct  has  been   suggested  by 
Mr.  Curtis  himself.  There  has  never  been, 
I  think  I  may  say,  a  single  expression 
tending  to  any  recrimination,  except  to 
far  as  the  exigency  of  the  ca^  required 
that  Mr.  Curtis  should  endeavour  to  shew 
that  Mrs.  Curtis  was  representing  things 
inaccurately,  untruly  and  folsely.     Now, 
if  that  be  assumed  or  artificial,  I  can  only 
say  it  is  as  able  a  piece  of  acting  as  I  have 
ever  witnessed ;  but  I  confess  I  cannot  see 
any  reason  for  supposing  that  it  is  assumed ; 
and,  in  the  absence  of  anything  to  lead  me 
to  a  contrary  supposition,  I  am  bound  to 
assume,  what  the  witnesses  say  who  have 
known  this  gentleman  both  in  his  early 
and  later  life,  and  who  all  concur  in  stating 
that  he  is  a  man  of  placid  temper  and 
disposition,  not  subject  to  these  violent    ^ 
fits  of  excitement ;  in  shorty  that  he  is  ^ 
anything  but  what  he  is  represented  to  be.«^j. 
Now,  there  is  no  direct  medical  testi^i.^ 
mony  that  I  am  aware  of;  and  I  should 
have  been  glad  if,  during  the  last  few  yi 
Mr.  Curtis  had  had  occasion  to  call  in 
his  general  health  a  medical  gentleman, 
have  known  what  was  his  opinion.     It 
happens,  however,  that  Mr.  Curtis  has 
no  occasion  to  employ  a  medical  gen tlemaLHO* 
at  all  events,  this  is  clear,  that  there  is  *his 
suggestion  that  there  has  been  any  nee«SL 
sity  for  calling  in  a  medical  man  in  respect 
of  tendencies  to  cerebral  disorder.     Thers 
is  a  slight  degree  of  evidence  upon  thesa^ 
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ject,  which,  however,  I  can  hardly  con- 
nder  of  importance ;  for  Dr.  Winslow  saw 
Mr.  Curtis  a  few  times,  and,  so  far  as  I 
consider  he  gives  any  evidence  on  the 
snhject,  I  have  no  reason  to  suppose  that 
in  his  opinion  there  is  cerebral  disorder, 
either  permanent  or  temporary. 

I  believe  I  have  now  gone  through  all 
the  principal  points  that  have  been  raised, 
with  the  exception  of  one,  which  is  of 
this  nature :— -It  has  been  suggested  that 
ever  since  July  1852,  down  at  least  to  the 
period  of  July  1857,  when  he  went  to 
Irdand,  and  had  the  intenriew  to  which  I 
hsTe  alluded,  Mr.  Curtis  has  taken  no 
1NUBS  to  unite  himself  to  his  wife  and 
diildren ;  that  he  has  **  deserted  "  them— 
Uiat  was  the  expression  repeatedly  used  in 
the  opening,  although  very  properly  it 
hu  Dot  been  insisted  on  in  the  reply ;  that 
there  has  been  a  state  of  things  with  regard 
to  these  children,  superinduced  with  re- 
spect to  their  habits  and  education,  which 
oogbt  not,  upon  the  principle  on  which 
IfMs  V.  Blenkm  was  decided,  to  be  inter- 
fered with ;  and  that  this  Court  will  pre- 
aenre  that  condition  of  things.  Now, 
XfOM  V.  Blenkin  has  no  application  to 
tke  present  case ;  that  was  a  totally  dif- 
foiit  ease,  and  the  principles  upon 
^hich  it  was  decided  depended  on  circum- 
stances which  have  no  existence  here. — 
(Hit  Honour,  after  stating  the  facts  in 
^ffvu  V.  Blenkin,  continued]  :  —  If  that 
«tte  were  like  the  present,  I  should  un- 
doubtedly act  upon  it;  but  there  is  no 
itiemblance  whatever  to  it.  First  of  all, 
tkii  is  a  case  in  which,  although  desertion 
^bere  has  been,  that  desertion  was,  in  the 
^nt  instance,  a  desertion  of  the  husband 
V  the  wife ;  and  although  I  am  very 
^octant  to  say  anything  which  can  be 
judoful  to  any  lady,  I  am  bound  to  say 
tliat  t  more  heartless  desertion  can  hardly 
he  imagined.  I  make  every  allowance 
|or  this  poor  lady's  condition.  I  assume 
in  her  £svour,  what  I  have  no  doubt  was 
^  ease,  that  she  was  most  unkindly  and 
luttihly  treated,  and  perhaps  treated  occa- 
tioQally  with  gpreat  violence  by  her  hus- 
l^d ;  but  her  husband  was  unfortunately 
|n  a  lunatic  asylum  in  a  foreign  country — 
inaGk}vemmentlunaticasylum-^govemed, 
^t  is,  by  the  municipal  authorities  ;  but 
^mg  in  that  asylum  (and  I  am  not  sup- 


posing that  he  should  not  have  been 
thrust  there)  the  wife  goes  away ;  leaves 
him  there ;  comes  to  England ;  leaves 
him  to  the  mercy  of  strangers ;  and  the 
father  of  the  wife  is  the  party  who  assists 
her  in  doing  so.  No  doubt,  it  was  at  his 
instigation  that  it  was  done,  and  so  earnest 
and  eager  was  he  about  it  that  she  is 
carried  away  from  New  York  within  seven 
days  of  her  confinement  with  her  last 
child.  Who,  then,  is  to  talk  of  desertion  ? 
In  that  state  of  things,  conceive  what  must 
be  the  feelings  of  a  husband  with  regard 
to  what  his  wife  had  done ;  and  yet  in 
the  month  of  August,  after  he  comes  out 
of  the  lunatic  asylum,  he  writes  a  letter  to 
her  full  of  contrition,  containing  expres- 
sions of  the  most  complete  acknowledg- 
ment of  fault  on  his  part,  expressions  of 
regret,  and  also  of  a  desire  for  reconcilia- 
tion. I  do  not  mean  to  say  that  Mrs. 
Curtis  might  not  have  been  justified  in 
saying,  *'  I  cannot  trust  to  all  this,  and  I 
will  not  be  reconciled."  My  own  private 
opinion  is,  that  the  wife  was  not  justified, 
although  I  am  not  assuming  that  judi- 
cially ;  but  what  must  have  been  the  feel- 
ings of  the  husband  ?  He  had  done  what 
he  felt  to  be  humiliating  ;  although  I  con- 
fess, reading  that  letter,  so  far  from  think- 
ing it  humiliating,  I  consider  it  a  highly 
creditable  letter,  not  at  all  degrading  or 
humiliating.  It  was  a  confession  of  great 
wrong;  of  his  having  behaved  harshly, 
unjustly,  and  in  an  unchristianlike  man- 
ner. I  do  not  know  that  he  admits  what 
amounts  to  actual  cruelty ;  but  he  ac- 
knowledges that  he  was  grievously  wrong, 
and  urges  upon  her  reconciliation ;  he 
does  not,  as  he  hoped,  get  a  favourable 
answer  to  that  application.  What  the 
correspondence  was  that  took  place  sub- 
sequently is  not  in  evidence  before  me, 
and  I  can  only  surmise  that  it  was  of  a 
cold  kind,  for  they  seem  to  have  addressed 
each  other  as  "  Dear  Mr."  and  **  Dear 
Mrs,  Curtis,"  and  **  Sir"  and  "  Madam  "  ; 
but  what  the  actual  correspondence  was 
I  do  not  know.  She  has,  however,  with- 
drawn herself  under  these  circumstances, 
and  I  cannot  say  it  is  to  be  wondered  at  (al- 
though I  do  not  say  that  she  was  quite  right); 
and  instead  of  coming  home  to  England, 
desiring  to  meet  her,  and  endeavouring  to 
effect  a  reconciliation  in  person,  he  goes 
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to  Spain,  where  there  were  Government 
works  being  carried  on,  and  where  he 
might  be  employed  as  an  engineer,  and 
where  he  was  actually  employed  during  a 
portion  of  the  period  that  elapsed  between 
that  time  and  June  1856.  How,  then,  is 
this  the  case  of  Lyons  v.  Blenkin?  He 
allowed  the  children  to  remain  with  their 
own  mother,  but  not  under  any  bargain  or 
arrangement,  or  gift  of  property.  It  is 
true  that  Mr.  Flood  has  maintained  the 
mother  and  the  children;  but  under  no 
bargain  on  his  part,  and  it  appears  from 
the  evidence  that  Mr.  Curtis,  in  that  letter 
which  he  wrote,  or  in  some  other,  desired 
to  know  what  were  her  pecuniary  arrange- 
ments, not  at  all  neglecting  them;  but 
not  receiving  answers,  such  as  he  ex- 
pected to  receive,  he  remains  away.  Is 
that  the  principle  of  Lyons  v.  Blenkin? 
Not  at  all.     It  does  not  approach  it. 

I  believe  I  have  now  mentioned  every 
point  upon  which  the  least  reliance  was 
placed,  and  the  result  of  the  whole  is  this : 
that,  to  my  mind,  what  occurred  with  re- 
spect to  the  children  (whatever  may  have 
been  the  degree  of  severity,  if  severity 
there  was,  or  whatever  was  the  nature  of 
the  chastisements  inflicted  upon  the  chil- 
dren) has  been,  at  all  events,  grievously 
aggravated  by  the  state  of  things  existing 
between  the  husband  and  wife ;  and  I  think 
that  is  a  matter  of  great  importance  to  be 
kept  in  mind,  because  it  appears  to  me 
that,  although  I  might  apprehend,  and  I 
think  I  should  apprehend,  that  if  the  hus- 
band and  wife  came  together  again,  with 
their  children,  there  might  possibly  be  a 
recurrence  of  these  scenes  as  between  the 
husband  and  wife,  and  therefore  a  recur- 
rence of  painful  things  with  regard  to  the 
children  ;  I  see  no  reason  to  conclude 
that  if  the  father  has  the  custody  of  his 
children  only,  and  the  wife  were  separated 
from  him  as  she  is  now  separated  by  the 
decree  of  the  Court  of  Divorce,  he  would 
not  live  with  his  children,  not  only  in  the 
most  amicable  way,  but  that  he  would  not 
do  for  them  everything  which  the  kindest 
father  could  and  ought  to  do.  He  may 
have  some  peculiar  notions,  not  amount- 
ing to  aberration  of  mind,  either  about 
religious  questions  or  about  the  best  mode 
of  bringing  children  up  either  physically 
or  menUUy  ;  he  may  have  those  peculiar 


opinions  which  any  father  is  justified  in 
entertaining  and  acting  upon,  provided 
they  do  not  amount  to  cruelty,  or  an  indi- 
cation of  aberration  of  intellect.  I  see, 
however,  no  reason  to  conclude  that,  what- 
ever was  the  nature  of  the  conduct  of  Mr. 
Curtis  towards  his  children,  which  was 
very  much  brought  about  and  very  much 
aggpravated  by  the  state  of  things  between 
him  and  his  wife,  such  scenes,  now  that 
the  husband  and  wife  are  separated,  will 
again  occur. 

I  think,  further,  that  I  have  no  reason 
to  conclude  that  that  ailment  of  Mr.  Curtis 
has  left  his  mind  in  a  continuous  morbid 
condition.  If  that  were  the  necessary 
consequence  of  such  a  disease,  of  course* 
evidence  could  have  been  given  of  it.  If 
it  were  so,  I  think,  in  this  particular  case, 
means  might  have  been  found  of  giving 
some  evidence  upon  the  subject,  although, 
perhaps,  it  would  have  been  difficult ;  but 
if  he  is  not  in  that  morbid  condition  of 
mindy  how  am  I  to  apprehend  that  he  will 
treat  his  children  cruelly  hereafter  t  If  I 
considered  it  well  founded  that  he  had 
treated  his  children  cruelly  before,  I  might 
consider  there  was  a  chance  of  his  doing 
so  again ;  but  I  do  not  think  that  he  baa 
treated  his  children  cruelly,  I  mean  in 
the  sense  which  is  properly  called  cruel. 
I  do  not  think  that  the  allegations  which 
have  been  made  are  established  before  me, 
or  that  I  have  a  sufficient  ground  for  feel- 
ing a  reasonable  doubt  upon  the  subject. 
I  have  no  doubt  that  both  parties  may 
have  coloured  the  acts  done,  upon  the  one 
side  and  upon  the  other,  in  a  manner  not 
consistent  with  strict  truth ;  -  but  certainly 
nothing  appears  upon  the  evidence  which 
amounts  to  that  which  is  represented ;  for 
I  believe  that  which  is  represented  is  such 
a  state  of  things  as  is  quite  unaccountable, 
excepting  on  one  or  other  of  two  sapped- 
tions,  either  that  Mr.  Curtis  is  habitually 
an  insane  man,  or  else  that  he  is  a  peraon 
of  that  brutal  and  ferocious  character  (quite 
contrary  to  the  evidence  of  those  persons 
who  have  deposed  to  his  general  character,) 
that  he  cannot  even  keep  his  hands  from 
injuring  physically  the  very  children  thai 
God  has  given  him. 

With  regard  to  the  allegation  of  his  un- 
controllable and  violent  disposition,  he 
may  be  a  passionate  man,  but  I  cannot  say 
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that  I  see  much  reasoii  to  suppose  that 
he  is  more  passionate  than  I  am  afraid  the 
majority  of  men  are  when  they  get  into 
quarrels  with  persons  exhibiting  violence 
and  ill-temper.     I  am,  however,  perfectly 
satisfied  of  this,  that  although  there  can 
be  no  justification  for  his  cruelty  to  Mrs. 
Curtis,  Mrs.  Curtis's  conduct  has  undoubt- 
edly  been    sueh  as  tended   to  aggravate 
any  tendency  to  excitability  in  the  temper 
of  Mr.  Curtis. 

Under  all  these  circumstances,  have  I 
got  a  case  presented  to  me  in  which  I  can 
or  ought  to  conclude,  that  the  conduct  or 
the  condition  of  Mr.  Curtis,  with  regard 
to  his  children,  is  such  as  that  I  ought, 
eres  if  the  children  were  now  with  him,  to 
interfere  for  the  purpose  of  taking  these 
chUdren  from  him  ?  If  not,  how  can  I  say 
that  I  will,  although  the  children  are  not 
vith  him,  grant  an  injunction  to  restrain 
him  firom   having  any  interference  with 
thoie  children,  or  that  I  ought  to  order 
that  be  should  be  displaced  from  his  posi- 
tion of  a  parent,  and  that  another  persoui 
^though  Uie  mother  of  the  children,  should 
^  Dominated  the  quasi  guardian,  to  have 
the  control  of  those  children  ?     I  see  no 
^h  case ;  and  as  I  said  in  the  outset,  if  this 
^  not  been  a  case  affecting  the  interests 
^fchildren,  as  it  is,  but  had  been  merely  a 
^^tion  of  money  between  man  and  man, 
*  Mt,  after  having  heard  the  opening,  that 
^  little  case  was  presented  by  the  petition, 
^  by  the  afildavits  in  support  of  it,  that 
'  should  have  been   disposed  to  dismiss 
^  petition,  without  calling  upon  the  re- 
spondent to  argue  the  question.     I  have, 
f^wever,  thought  it  right  and  best  to  hear 
^^  all  through ;  and  having  done  so,  I  have 
*^ted  my  view  of  the  case,  and  I  think 
^^lat  all  I  can  do  is  to  dismiss  the  petition. 


Jan 


M.R.  ") 
J.  2.8,  4;  V 
an.  13.     J 


BANKART  V,  HOUGHTON. 


NuUanee — Action — Damages — Acquis 
^*cenee. 

If  latrks  Ukehf  to  become  a  nuisance  are 
^fiited,  and  subsequently  carried  on  without 
^  objeetton^  the  owners  of  adjoining  estates^ 
^Jo  acquiesced  so  long  as  no  perceptible  in^ 
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jury  was  sustained,  are  not  precluded^  when 
injury  arises,  from  objecting  to  an  extension  of 
the  works,  or  from  pursuing  their  legal  remedy 
to  recover  damages  for  injury  sustained  by 
such  works;  and  when  an  action  has  been 
brought,  and  damages  recovered,  this  Court 
will  not  restrain  the  execution  to  obtain  pay^ 
ment  of  the  amount,  or  prevent  the  plaintiff 
in  the  action  from  taking  other  proceedings 
at  law. 

The  bill  in  this  suit  was  filed  by  Fre- 
derick Bankart,  who  carried  on  the  business 
of  copper-smelting  at  the  Red  Jacket  Works, 
near  Briton's  Ferry,  in  the  county  of  Gla- 
morgan, against  Dugdale  Houghton,  who 
was  the  tenant  of  several  farms  adjoining, 
to  restrain  him  from  taking  out  execution 
upon  a  judgment  for  450/.  obtained  in  an 
action,  which  D.  Houghton  had  brought 
to  recover  damages  for  injury  done  to  his 
crops  and  cattle,  by  the  fumes  and  va- 
pours thrown  off  during  the  process  of 
roasting  or  calcining  the  ore,  to  get  rid  of 
the  sulphur  and  arsenic,  which  deposited 
itself  on  the  adjoining  lands.  The  bill 
also  prayed  that  the  defendant  might  be 
restrained  from  taking  any  further  pro- 
ceedings at  law,  and  that  he  might  repay 
any  monies  he  had  recovered  under  an 
execution  issued;  and  that  the  plaintiff 
might  be  quieted  in  the  enjoyment  of  the 
works. 

The  works  were  originally  established 
for  the  manufacture  of  spelter  or  zinc. 
They  subsequently  came  into  the  hands  of 
the  plaintiff,  and  in  1849  he  altered  them 
into  copper  works,  and  they  have  ever 
since  been  in  operation.  When  the  works 
were  first  erected,  Jacob  Williams  was  the 
tenant  of  the  farms,  and  he  continued  to 
hold  them  until  October  1853,  when  D. 
Houghton  purchased  his  interest  in  the 
£Eirms,  together  with  the  stock  and  crops, 
and  entered  into  possession.  At  that  time 
there  were  seventeen  furnaces  erected,  seven 
calcining  or  roasting  furnaces,  nine  melt- 
ing furnaces  and  one  refining  furnace. 
These  had  since  been  increased,  and  there 
were  now  twenty-six  furnaces,  viz.,  eight 
calcining  or  roasting  furnaces,  fifteen  melt- 
ing furnaces,  and  one  refining  furnace; 
four  of  these  had  been  erected  since  the 
action  brought  by  Mr.  Houghton.  The 
plaintiff  now  sought  to  be  relieved  from  the 

8P 


474 


COURTS  OF  CHANCBRY: 


[Nbw  Ssei&s 


consequenee  of  the  verdict  and  judgment, 
on  the  ground  that  D.  Houghton,  and  those 
through  whom  he  claimed,  had  acquiesced 
and  encouraged  him  in  the  erection  and 
use  of  the  works. 

Mr.  R.  Palmer,  Mr.  PuUen  and  Mr.  C 
Janes,  for  the  plaintiff.— 

BUss  ▼.  Hall,  4  fiing.  N.C.  183  ;  e.  c, 

nom.  Blisa  v.  Hale,  7  Law  J.  Rep« 

(n.s.)  C.P.  122. 
The  East  India  Company  y.   Vincent, 

2  Atk.  83. 
Ttdk  V.  Moxhay,  11  Beav.  571 ;  s.  c. 

2  Ph.  774  ;   1  Hall  &  Tw.  105  ;  18 

Law  J.  Rep.  (n.s.)  Chanc.  83. 
EUioteon  v.  Feelham,  2   Bing.   N.C. 

134. 
The  Caledonian  Railway  Company  v, 

Sproi,  2  Macq.  449. 
Powell  V.  Thomas,  6  Hare,  300. 
The  Duke  of  Devonshire  v.  Eglin,  14 

Beay.  530 ;    s.  c.  20  Law  J.  Rep« 

(n.s.)  Chanc.  495. 
The  Rochdale  Canal  Company  v.  King, 

16  Beay.  630 ;  s.  c.  22  Law  J.  Rep. 

(n.s.)  Chanc.  604. 
The  Duke  of  Beaufort  v.  Patrick,  17 

Beav.  60  ;  s.  c.  22  Law  J.  Rep.  (n.s.) 

Chanc.  489. 
The  Somersetshire  Coal   Canal  Com^ 

pany  y.    Hareourt,  24  Beav.  571  ; 

8.  c.  27  Law  J.  Rep.  (n.s.)  Chanc, 

139,  625. 
Daniels  y.  Davison,  16  Ves.  249. 
Bailey  v.  Richardson,  9  Hare,  734. 
Clavering*s  ease,  cited  5  Yes.  690,  and 

6  Hare,  304,  n. 
Hewlins  y.  Shipham,  5  B.  &  C.  221 ; 

8.C.  7  D.  &  R,  783;  4  Law  J.  Rep, 

K.B.  241. 
Bamhart  y«  Greenshields,   9  Moore, 

P.C.  18. 
Short  y.  Taylor,  2  £q.  Cas.  Ahr.  522, 

pi.  3. 
Bennett  y.  Thompson,  25  Law  J.  Rep. 

(n.s.)  Q.B.  378. 

Mr.  Lloyd,   Air.  Grove  and  Mr.  Hob" 
house,  for  the  defendant.—* 

Mitford*s  Pleading,  105,  3rd  edit. 
Young  y.  Guy,  8  Beay.  147. 
Harrison  y.  Nettleship,  2  Myl.  &  K. 
423  ;    8.  c.  3  Law  J.  Rep.  (n.s.) 
Chanc.  26. 


Chuck  y.  Cremer,  2  Ph.  477 ;  a.  c.  17 
Law  J.  Rep.  (n.s.)  Chanc.  287. 

Terrell  y.  Higgs,  1  De  Gex  &  Jo.  388 ; 
s.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 

837.     • 
Evans  y.  Bremridge,  25  Law  J.  Rep. 

(n.s.)  Chanc.  834,  102. 
WiUiams  y.  the  Earl  of  Jersey,  Cr.  & 

Ph.  91  ;  8.  c.  10  Law  J.  Rep.  (n.s.) 

Chanc.  149. 
Haines  y.  Taylor,  2  Ph.  209. 
The  Earl  of  Ripon  y.  Hobart,  3  MyL 

&  K.  169;  s.  c.  3  Law  J.  Rep.  (n.s.) 

Chanc.  145. 
Jones  y.  the  Royal  Canal  Company^ 

2  Moll.  319. 
Rennie  v.  Young,  2  De  Gex  &  Jo.  136; 

8.  c.  27  Law  J.  Rep.  (n.8.)  Chanc. 

753. 
Dann  y.  Spurrier,  7  Ves.  231. 

Jan.  13. — ^The  Master  of  thb  Rolls. 
—The  injury  complained  of  by  D.  Hough- 
ton, the  defendant,  has  been  occasioned 
by  the  exhalation  and  deposit  from  the 
works  of  F.  Bankart,  the  plaintiff;  they 
affect  not  only  the  land,  but  the  crops  and 
the  cattle.  F.  Bankart»  howeyer,  says 
that  D.  Houghton,  or  those  through  whom 
he  claims,  have  acquiesced  and  encouraged 
him  in  the  erection  and  use  of  the  works, 
and  he  insists  that  D.  Houghton  is  bound 
by  these  acts.  The  damage  is  not  dis« 
puted ;  and  on  the  trial  at  law,  after  a 
lengthened  investigation  and  examination, 
the  jury  assessed  the  damage  sustained 
by  D.  Houghton  up  to  that  time  at  4501. 
This  damage  is  a  constantly  recurring 
injury,  it  is  daily  giving  rise  to  firesh 
causes  of  action.  There  are  two  ques- 
tions now  to  be  considered :  first,  the 
extent  of  the  acquiescence  alleged  and 
proved ;  and  next,  the  legal  consequences 
of  such  acquiescence.  As  to  the  fsLci  of 
the  acquiescence,  this  is  proved,  and,  in- 
deed, is  not  questioned  on  the  part  of 
D.  Houghton,  that  both  his  lessor  and  he 
himself  when  he  took  the  fiurm  were  well 
aware  of  the  existence  of  the  works ;  that 
the  tenant  who  assigned  the  lease  to  D. 
Houghton  had  seen  them  while  they  were 
being  erected,  and  that  he  had  not  taken 
any  steps  to  prevent  such  erection;  and 
that  D.  Houghton  when  he  took  the  farm 
knew  of  the  existence  of  the  works.  These 
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&cU  are  material  for  some  pur^^oses,  and 
if  the  case  were  reversed,  and  the  defendant 
were  here  as  plaintiff,  seeking  the  aid  of 
this  Court  for  an  injanction  to  restrain  the 
plaintiff  from  permitting  thenoxions  effluvia 
or  vapour  to  issue  from  his  furnaces,  and  to 
be  deposited  upon  the  defendant's  lands, 
I  should,  upon  these  facts,  consider  that 
the  defendant  had  debarred  himself  from 
any  right  to  obtain  such  relief  as  an  injunc- 
tion, and  that  he  must  be  left  to  his  remedy 
at  law ;  but  this  is  materially  altered  when 
the  party  who  commits  the  injury  comes 
line,  and  calls  upon  the  Court  to  prevent 
the  defendant  from  obtaining   that  legal 
ninedy  to  which  prind  facie  he  would  be 
estided.      It  has  been  argued  on  behalf 
of  F.  Bankart,  that  in  a  district  where  the 
effects  of  copper  smoke  are  widely  felt  and 
^erstoody  the  tenant  who  takes  lands 
adjoining  copper  works,  and  who  makes 
iM  objection  to  them,  must  be  held  to  have 
^•ieseed  not  only  in  the  evil  produced 
^  the  works  then  in  the;  course  of  erec- 
^,  but  also  in  all  that  may  thereafter  be 
KiHiQeed  by  their  existence,  and  that  the 
^ition  to  the  works  is  a  natural  conse- 
^Venee  of  their  existence,  and  that  the 
^>aint  cannot  afterwards  complain  of  the 
^Aets  of  the  smoke  issuing  from  the  works 
^^1  existing  or  thereafter  to  be  added, 
^hich  he  must  have  foreseen,  and  of  which 
y^  did  aot  oomplain.   The  case  is  simple ;  it 
^  Unnecessary  to  go  through  the  evidence 
^  detail ;  there  is  a  conflict  of  testimony  as 
^  whether  the  acquiescence  of  Jacob  Wil- 
^^^ms,  tho  former  tenant,  under  whose  as- 
^^roent  the  defendant  holds  a  portion  of 
^^  land,  was  obtained  by  his  trusting  to 
^  assertion  of  the  plaintiff's  sons,  that 
^^ley  were  in  possession  of  a  patent  pro- 
^^as   by  which   copper  smoke  would  be 
'^dcred  innoxious ;  it  is  unnecessary  to 
^^aider  that,  for,  upon  the  fullest  conces- 
^Hm  to  the  pkintiff  of  the  truth  of  all  the 
^cts  he  alleges,  his  case  wholly  fails  upon 
^^  merits,  and  the  facts  upon  which  he 
^ies  do  not  justify  the  legal  inference 
W  attempts  to  draw  from   them.      The 
''Oasting  furnaces   are   said   to   be   those 
^hich  originally  produced  the  injury.  The 
^^tiginal  number  of  these  was  small.   They 
^ere   increased,   and    since    the    trial   at 
Uw  others   have  been  added.     The  evi- 


dence shews  that  it  was  not  until  1853 
that  any  perceptible  damage  was  sustained 
from  the  works,  and  even  then  it  must 
have  been  slight.  It  is  impossible  to  hold 
that  it  can  be  reasonably  contended  that, 
because  a  man  has  acquiesced  in  the  erec- 
tion of  works  which  have  produced  little 
or  no  injury,  he  is  not  afterwards  to  have 
any  remedy  if  by  the  increase  of  the  works 
he  sustains  a  serious  injury.  But  this  is 
what  the  plaintiff  must  establish ;  nay, 
more,  he  must  satisfy  the  Court  that  it 
ought  to  interfere  to  debar  his  opponent 
from  his  legal  remedy,  and  prevent  him 
from  obtaining  that  compensation  at  law 
which  he  would  primd  facie  be  entitled  to. 
I  am  unable  to  ^quiesce  in  the  argument 
that  the  defendant  must  be  held  to  have 
foreseen  and  to  have  assented,  as  a  probable 
consequence,  to  the  great  and  injurious 
addition  which  has  been  made  to  the  works. 
The  highest  that  it  can  be  put  is,  that  he 
assented  to  what  was  done,  and  to  the 
consequences  that  are  necessarily  to  be 
derived  from  that  construction,  but  no 
further.  The  consequence  of  so  holding 
would  be  most  injurious.  Such  a  con- 
struction would  also  be  unwarranted  by 
any  authority.  It  would  follow,  that  the 
partial  obscuration  of  an  ancient  light  as- 
sented to  involves  its  complete  and  total 
obscuration,  and  that  any  easement  as-' 
sented  to  might  be  increased  at  the  pleasure 
of  the  grantee,  provided  it  could  be  shewn 
that  the  increase  was  a  probable  conse- 
quence of  the  use  of  the  easement.  But 
even  to  the  extent  of  the  first  limited 
statement  of  the  proposition  I  do  not 
assent.  It  may  well  be  that  a  person's 
assent  is  given  under  an  erroneous  opin- 
ion and  view,  and  in  ignorance  of  its 
consequences.  Is  that  mistake  of  a  fact 
to  bind  him  thenceforward  and  for  ever  f  I 
think  not ;  this  Court  holds  that  a  man  is 
not  to  be  considered  bound  by  an  election 
which  he  has  made  in  ignorance  or  mis- 
take of  actual  facts.  Is  a  man  to  be  bound 
by  an  acquiescence  made  in  ignorance  or 
mistake  of  actual  facts  ?  I  think  not.  In 
this  case  there  is  this  important  circum- 
stance to  be  borne  in  mind.  Can  the  Court 
replace  both  parties  in  the  situation  they 
were  in  when  the  first  act  was  done  by  the 
one  side  and  acquiesced  in  by  the  other  ? 
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If  it  can,  it  may  probably  be  tbe  duty  of 
tbe  Court  to  do  so ;  but  if  the  Court  cannot 
replace  the  parties  in  the  situation  they 
were  previously  in,  its  usual  course  is  to 
decline  to  interfere  altogether,  and  accord- 
ingly here,  as  I  have  stated,  if  the  defen- 
dant were  plaintiff  seeking  for  an  injunc- 
tion I  should,  upon  the  facts,  leave  him 
to  his  legal  remedy  ;  but  it  is  an  error  to 
suppose  that  the  opposite  proposition  holds 
ffood,  that  because  the  Court  would  not 
interfere  to  assist  the  tenant  of  the  adjoin- 
ing lands,  it  will  therefore  interfere  to 
assist  the  plaintiff  against  the  tenant.  The 
evidence  satisfies  me  that  the  defendant 
did  not  know  what  the  injurious  conse- 
quences would  be  to  his  crops  and  flocks. 
The  most  favourable  way  in  which  I 
can  put  it  for  the  plaintiff  is,  to  believe 
that  he  was  equally  ignorant,  for  if  the 
plaintiff  knew  the  consequence  and  the 
defendant  did  not,  then,  either  intention- 
ally or  unintentionally,  the  plaintiff  was 
obtaining  an  undue  advantage  over  the 
defendant ;  but  if  they  were  both  equally 
ignorant  of  the  consequences,  why  is  the 
defendant  to  be  made  to  suffer  for  igno- 
rance more  than  the  plaintiff?  Why  is  his 
consent  to  the  erection  of  works  which 
were  not  expected  to  injure,  and  did  not 
injure  the  lands  at  that  time,  to  confer  upon 
one  the  right  to  erect  additional  works 
which  will  destroy  the  whole  property, 
and  entail  upon  the  other  the  incapacity 
of  making  any  objection  or  obtaining  any 
remedy.  It  is  impossible  to  say  that 
the  defendant  and  Jacob  Williams,  under 
whom  he  claims,  ever  assented  to  the 
erection  of  any  works  of  the  extent  to 
which  they  have  been  subsequently  made ; 
his  assent  was  to  the  limited  extent  in 
which  they  existed,  and  that  cannot 
be  enlarged  by  any  such  construction.  If 
the  proper  remedy  is  a  legal  one,  the  de- 
fendant has  deprived  himself  of  all  remedies 
except  his  legal  remedies,  but  he  has  not 
deprived  himself  of  these.  Both  parties 
have  mutually  taken  the  case  out  of  the 
jurisdiction  of  equity.  Injunctions  and 
prohibiting  orders  have  nothing  to  do  with 
this  case  upon  either  side.  Their  rights  and 
their  defences  are  legal,  to  be  estimated  in 
damages,  which  up  to  the  time  of  the  trial 
have  been  ascertained  at  law,  and  which 


for  the  future  will  be  better  ascertained  at 
law  than  they  can  be  in  this  court.  It  is 
necessary,  in  order  to  avoid  misconception 
of  my  observation  on  the  ignorance  of  the 
consequences  of  his  assent  being  not  bind- 
ing upon  the  assenting  party,  to  distinguish 
between  this  case,  where  the  consequences 
of  the  act  assented  to  are  obvious  and  plain, 
and  another  where  they  are  necessarily 
doubtful.  This  may  be  easily  illustrated. 
For  instance,  if  a  neighbour  permits  a 
person  to  open  a  window  overlooking  his 
dose,  he  knows  the  exact  consequences  of 
that  permission,  namely,  that  he  is  liable  for 
ever  to  be  overlooked,  and  that  he  cannot 
afterwards  so  build  upon  the  close  as  to 
obscure  that  window.  This  is  the  extent 
of  the  injury  that  can  be  produced,  and  he 
cannot  say  that  he  did  not  foresee  it.  So, 
alsOy  if  he  allows  another  a  right  of  way 
across  his  meadow,  he  knows,  and  can 
accordingly  estimate  the  extent  of  the  in- 
jury that  will  result  from  such  permission. 
But  if  a  copyholder  allows  the  lord  of  the 
manor  to  work  the  coals  under  the  close 
of  his  copyhold,  by  offset  out  of  the  ad- 
joining land,  does  it  therefore  follow  that 
if  the  lord,  in  winning  the  coal,  works  so 
near  the  surface  as  to  destroy  the  fann- 
buildings  of  the  copyholder,  he  is  to  have 
no  remedy  at  law  for  the  injury  so  done  to 
him?  Could  the  lord  be  permitted  to 
allege  in  this  court  that  the  copyholder 
must  have  known  that  the  coal  lay  near 
the  surface,  and  that  such  a  result  was 
probable  from  its  having  often  occurred 
in  the  neighbourhood?  Certainly  not; 
but  all  such  illustrations  present  a  weaker 
case  than  that  before  the  Court,  and  the 
strongest  illustration  of  the  distinction  to 
be  taken  in  such  cases  appears  to  be  the 
case  of  works  erected,  which  at  first  seem 
to  be  and  are  innocuous,  and  which  after- 
wards, by  addition,  become  seriously  in- 
jurious to  the  proprietors  of  the  neigh- 
bouring lands.  This  is  exactly  a  ease  in 
which  equity  declines  to  interfere  upon 
either  side,  and  leaves  the  parties  to  their 
l^al  rights  and  legal  liabilities.  Tbe  case 
of  the  plaintiff,  therefore,  fails,  and  tbe 
motion  must  be  refused,  with  costs. 
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March  21 


C.  \ 
,22./ 


X££R  9.  BROWN. 


Pme»  amd  Recoveries  Aet—Z  ^  4  fVill.  4. 
e.  74. — ProteetoT'^Feme  Covert. 

The  24th  »ectum  of  the  Fines  and  Reco- 
Hries  Aet(S  ^4  WiU.  4.  c.  74.  ^  is  retro- 
tpeeUve  as  well  as  prospective^  and  therefore 
ft  married  woman  having  an  estate  settled  to 
Wr  separate  use  hy  an  instrument  executed 
hefbre  the  passing  of  the  act  is  alone  a  suffi- 
dest  protector  of  the  settlement. 

By  an  indenture  of  appointment  and 
leleaae,  dated  the  23rd  of  April  1805,  cer- 
tiiii  freehold  hereditaments  were  settled  to 
t]«  use  of  trustees  during  the  life  of  Esther 
Hoore,  upon  trust  for  her  separate  use, 
aod  after  her  decease  to  the  use  of  John 
Bedwell,  Mary  Goldsmith,   Martha  Bed- 
veil  and  Elizabeth  Bedwell,  during  their 
letpectiTe  liyes,  in  equal  shares,  as  tenants 
in  eommon  (subject,  as  to  the  estate  for 
life  of  the  said  Mary  Goldsmith  therein,  to 
^  proviso  thereinafter  contained  respect- 
^^  the  same),  with  remainders  to  the  use 
^  all  and  every  his  or  her  respective  child 
^  children,  as  tenants  in  common  in  tail, 
^th  benefit-   of   survivorship,    with    re- 
^^alnders  over;  and  it  was  declared  that 
^«  estate  for  life  thereinbefore  limited  to 
^  said  Mary  Goldsmith  should  not  be 
^object  or  liable  to  the   power,   control, 
!^bt8,  engagements  or  incumbrances  of  her 
"^^band  in  any  manner  whatsoever,  and 
2t^^  her  receipts  alone  should  be  sufficient 
^^^Miarges. 

By  the  same  indenture  power  was  given 
^  Esther  Moore,  notwithstanding  her 
Overture,  by  will,  to  determine  and  make 
^<4d  all  and  every  or  any  of  the  uses,  &c. 
^^reinbefore  contained  of  and  concerning 
^H«  same  hereditaments,  and  to  appoint  new 
^^^«a  as  she  should  think  fit. 

Pursuant  to   the  power  above  stated, 
^ther  Moore  did,  by  her  will,  dated  the 
^Oth  of  May  1811,  revoke  the  uses  of  the 
^Ulement  by  the  above  indenture  limited, 
^d  appointed  that  all  the  said  hereditaments 
^bould  immediately  after  her  decease  (sub- 
i^ct  to  certain  restrictions  not  material  to 
^  mentioned),  go,  remain  and  be  to  such 
^d  the  same  uses,  &c.  as  in  the  said  in- 
denture were   expressed  concerning  the 


same,  but  so  as  if  John  Bedwell  and  his 
issue  had  not  been  introduced.  And  the 
testatrix  also  directed  that  the  life  inter- 
ests limited  to  Mary  Goldsmith,  Martha 
Hay  ward  and  Elizabeth  Bedwell,  then 
Elizabeth  Last,  should  be  subject  to  the 
like  restriction,  for  their  separate  use,  as 
in  the  same  indenture  were  contained  as  to 
the  life  estate  of  Mary  Groldsmith  ;  and 
that  all  such  life  interests  should  be  with- 
out power  of  anticipation. 

Esther  Moore  died  in  1818,  without 
having  revoked  or  altered  her  will. 

Mary  and  William  Goldsmith  had  seven- 
teen children,  four  of  whom  died  infants 
and  without  having  been  married  before 
the  year  1841. 

On  the  10th  of  October  1841  Eliza  Gold- 
smith, one  of  the  children  of  Mary  and 
William  Goldsmith,  intermarried  with 
James  Lenton. 

By  an  indenture,  dated  the  2nd  of  No- 
vember 1841  (duly  acknowledged  and 
enrolled  for  the  purpose  of  barring  estates 
tail),  J.  Lenton  and  Eliza  his  wife  did 
**  with  the  consent  of  the  said  Mary  Gold- 
smith as  protector  of  the  settlement" 
release  and  dispose  of  all  the  one  undi- 
vided thirteenth  part  or  share  of  the  said 
Eliza  Lenton,  of  and  in  the  said  one  undi- 
vided third  part  or  share  of  the  said  Mary 
Goldsmith  of  and  in  the  premises,  subject 
to  the  life  estate  of  Mary  Goldsmith 
therein,  unto  Thomas  Cree,  his  heirs  and 
assigns.  William  Goldsmith,  the  husband 
of  Mary  Goldsmith,  was  alive  at  the  time 
of  the  execution  of  this  deed,  but  he  did 
not  consent  to  or  execute  the  same. 

In  May  1849  a  suit  was  instituted  for 
partition  of  the  property,  and  in  1857  a 
decree  was  made  by  which  two  messuages, 
part  thereof,  were  allotted  to  the  plaintiff 
in  the  present  suit  and  her  husband,  since 
deceased ;  and  it  was  ordered,  that  all  par- 
ties, including  Cree,  should  join  in  the 
conveyance. 

In  1858  the  plaintiff  put  up  the  two 
messuages  for  sale  by  auction,  and  the 
defendant  became  the  purchaser,  but  raised 
an  objection  to  the  title,  on  the  ground 
that  under  the  3  &  4  Will.  4.  c.  74.  s.  31. 
W.  Goldsmith  was  at  the  time  of  the  exe- 
cution of  the  indenture  of  the  2nd  of  No- 
vember 1841,  either  alone  or  jointly  with 
his  wife,  protector  of  the  settlement,  and 
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ought  to  have  consented  thereto.  The' 
plaintiff,  on  the  other  hand,  contended  that 
under  section  24.  of  the  same  act  Mary 
Goldsmith  was  sole  protector  of  the  settle- 
ment, and  the  concurrence  of  her  husband 
was  unnecessary. 

The  matter  now  came  before  the  Court 
in  the  form  of  a  special  case,  the  ques- 
tions being,  first,  whether,  at  the  date  of 
the  indenture  of  the  2nd  of  November  1841, 
W.  Goldsmith  and  Mary  his  wife  together 
were,  or  Mary  Goldsmith  alone  was,  pro- 
tector of  the  settlement ;  secondly,  whe- 
ther, by  means  of  the  disposition  in  the 
indenture  of  the  2nd  of  November  1841 
contained,  all  persons,  whose  estates  were 
to  take  effect  after  the  determination  of 
the  estate  of  Eliza  Lenton,  were  effectually 
barred  ;  and,  thirdly,  whether,  in  a  suit 
for  specific  performance,  the  Court  would 
force  a  title  depending  upon  such  a  dispo- 
sition upon  an  unwilling  purchaser. 

The  case  was  argued  by— 

il/r.  Giffard  and  Mr,  B.  B.  Rogers,  for 
the  plaintiff;  and  by— • 

Mr,  fVillcock,  for  the  defendant. 
They  referred  to  the  8  ^  4  Will.  4.  c.  74. 
u.  22,  23,  24,  27,  29,  31.  and  34,  and 
cited— 

In  re  Wainewriffht,   1  Phil.  258;  s.c. 
12  Law  J.  Rep.  (n.b.)  Chanc.  426. 
1  Rop.  H.  ^  W.  3. 

March  22.— Wood,  V.C— I  think,  after 
haviug  heard  the  able  arguments  which 
have  been  addressed  to  me  on  both  sides, 
that  the  construction  of  this  act  is  clearly 
that  which  is  put  upon  it  by  the  plaintiff. 
In  the  first  place,  I  observe  that  the  15th 
section  of  the  act  gives  to  every  tenant  in 
tail  full  power,  in  the  largest  terms,  to  dis- 
pose of  the  entailed  lands  for  an  estate  in 
fee  simple,  as  against  all  persons  claiming 
by  force  of  the  estate  tail,  and  also  as 
against  all  persons  whose  estates  are  to 
take  effect  after  the  determination,  or  in 
defeasance  of  such  estate  tail.  The  22nd 
section  seems  to  be  the  first  section  which 
introduces  the  novelty  of  a  protector. 
Then,  from  that  clause  to  the  33rd,  there 
is  a  series  of  sections,  mostly  defining  who, 
in  certain  cases,  shall  be  the  protector. 
Then  the  34  th  section  provides,  in  effect, 
that  where  there  is  a  protector  his  consent 


shall  be  requisite  to  enable  an  actual  tenant 
in  tail  to  create  a  larger  estate  than  a  base 
fee,  so  that,  although  the  first  clause  gives 
a  tenant  in  tail  full  power  over  the  estate, 
it  nevertheless  points  to  the  clauses  there- 
after in  the  act  contained,  that  is,  amongst 
other  things,  to  the  whole  machinery  of  the 
protector,  and  the  consent  of  the  protector 
in  all  cases  where  that  is  necessary.  The 
22nd  section  begins  this  set  of  clauses,  and 
it  points  to  all  settlements,  future  as  well 
as  past.  It  begins  by  enacting,  **  That  if 
at  the  time  when  there  shall  be  a  tenant  in 
tail  of  lands  under  a  settlement,  there  shall 
be  subsisting  in  the  same  lands,  or  any  of 
them,  under  the  same  settlement,  any  estate 
for  years,  determinable  on  the  dropping  of 
a  life  or  lives,  or  any  greater  estate  (not 
being  an  estate  for  years),  prior  to  the 
estate  tail,  then  the  person  who  shall  be 
the  owner  of  the  prior  estate,  or  the  first 
of  such  prior  estates,  if  more  than  one, 
then  subsisting  under  the  same  settlement, 
or  who  would  have  been  so  if  no  absolute 
disposition  thereof  had  been  made  (the  first 
of  such  prior  estates,  if  more  than  one, 
being  for  ^11  the  purposes  of  this  act  deemed 
the  prior  estate),  shall  be  the  protector  of 
the  settlement."  Here  is  the  first  definition 
of  the  officer  whose  consent  is  necessary  to 
give  complete  effect  to  the  conveyance ;  and 
who,  I  may  observe  in  passing,  is  a  com- 
plete substitution  for  the  person  who,  un- 
der the  old  law,  would  have  been  tenant  to 
the  praecipe.  The  later  part  of  the  clause 
confirms  the  right  once  acquired,  although 
it  may  have  been  parted  with. 

Now,  the  first  general  section,  the  22nd, 
being  prospective  and  retrospective,  all 
these  various  clauses  which  follow  (as  it 
appears  to  me  in  the  shape  of  provisoes) 
must  be  equally  extensive,  namely,  pro- 
spective and  retrospective,  until  you  arrive 
at  something  that  points  to  the  contrary. 
The  first  proviso  tacked  on  to  this  general 
clause  is  in  the  23rd  clause,  which  enacts, 
^*  that  where  two  or  more  persons  shall  be 
owners,  under  a  settlement  within  the  mean- 
ing of  this  act,  of  a  prior  estate,  the  sole 
owner  of  which  estate,  if  there  had  been 
only  one,  would  in  respect  thereof  have 
been  the  protector  of  such  settlement,  each 
of  such  persons,  in  respect  of  such  undivided 
share  as  he  could  dispose  of,  shall  for  all 
the  purposes  of  this  act  be  deemed  the 
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owner  of  a  prior  estate^  and  shall,  in  excln- 
lion  of  the  other  or  others  of  them,  be  the 
lole  protector  of  such  settleonent  to  the 
extent  of  such  undivided   share."     That 
most  be  both  prospective  and  retrospec- 
tive.    There  is  nothing  at  all  indicating 
any  intention  that  it  should  be  otherwise. 
When  you  eome  to  the  next  section,  the 
S4th,  there  is  not  the  slightest  indication 
there  of  any  change  of  intention  in  the 
legislature,  or  of  any  limitation  of  the  class 
of  settlement  to  be  dealt  with.     It  enacts, 
^  That  where  a  married  woman  would,  if 
nngle,  be  the  protector  of  a  settlement  in 
respect  of  a  prior  estate,  which  is  not  there- 
by settled^    or  agreed  or  directed   to  be 
settled  to  her  separate  use,  she  and  her 
Ituiband  together  shall,  in  respect  of  such 
estate,  be  the  protector  of  such  settlement, 
and  shall  be  deemed  one  owner."     It  ap- 
pears to  me  that  there  is  nothing  in  this 
pirt  of  the  section  in  the  slightest  degree 
indicating  that  it  is  not  to  extend  as  far  as 
^  22nd,  and  to  apply  to  settlements  exe- 
cuted before  the  act  equally  with  those 
Qecttted  afterwards.      The   section  pro- 
^s :— -'*  But  if  such  prior  estate  shall  by 
'Ml  settlement  have  been  settled,  or  agreed 
^directed  to  be  settled  to  her  separate 
5^,  then  and  in  such  case  she  alone  shall, 
^'^  respect  of  such  estate,  be  the  protector 
^^/sQch  settlement."  If,  therefore,  the  ques- 
^on  had  stopped  there,  I  think  the  case 
^ould  have  been  too  clear  for  argument. 
^^  seems  to  me  plain  that  the  whole  of  this 
^t  of  clauses  hiave  been  carefully  framed 
^  apply  to  all  cases. 

It  is  quite  clear,  as  Mr.  Rogers  has  said, 
^'^t,  grammatically,   I   cannot  split   the 
^^o  branches  of  the  alternative,  and  say 
^^^%t  as  to  settlements   not  to  the  wife's 
^iMxate  use  the  clause  is  prospective  and 
^txospective,  and  as  to  settlements  to  the 
^^|>arate  use  it  is  prospective  only.     The 
"^'^jslatnre  deals  with  the  case  of  husband 
^d  wife ;  and  considering  it  a  case  in  which 
^^  general  clause  might  create  a  difficulty, 
^^  explains  the  position  of  husband  and 
^i&  by  saying,  where  it  is  settled  to  her 
^parate  use  she  alone  shalt  be  protector ; 
^here  it  is  not  so,  then  she  and  her  hus- 
band  together  shall   be    protector.     The 
^t,  however,  does  not  stop  here,  and  it 
^comes  necessary  to  examine  the  clauses 


which  follow.  The  25th  and  26th  sections 
are  not  material  to  the  present  question. 
Then,  when  I  come  to  the  27th,  for  the  first 
time  I  find  a  provision  containing  an  ex- 
press exception  in  the  case  of  settlements 
made  before  the  time  fixed  for  the  act  to 
come  into  operation,  confirming  positively 
the  presumption  that  the  preceding  clauses, 
as  to  which  no  such  exception  is  expressed, 
were  intended  to  apply  to  the  case  of  set- 
tlements executed  before  the  passing  of 
the  act,  unless  they  should  happen  to  fall 
within  this  exception.  The  27th  section 
is  this : — "  Provided  always,  and  be  it  fur- 
ther enacted,  that  no  woman  in  respect  of 
her  dower,  and  (except  in  the  case  herein- 
after provided  for,  of  a  bare  trustee  under 
a  settlement  made  on  or  before  the  3 1st 
of  December  1833)  no  bare  trustee,  heir, 
executor,  administrator  or  assign,  in  respect 
of  any  estate  taken  by  him  as  such  bare 
trustee,  heir,  executor,  administrator  or 
assign,  shall  be  the  protector  of  a  settle- 
ment." Now,  the  exception  comes  here. 
The  legislature  has  dealt  in  a  large  and 
general  manner  with  the  question  as  to 
who  shall  be  protector  in  the  22nd  section ; 
in  the  23rd  it  deals  with  the  special  case 
of  joint  owners;  in  the  24th  with  the 
special  case  of  husband  and  wife ;  in  the 
25th  with  that  of  estates  confirmed  or 
restored  by  settlement ;  and  in  the  26th 
with  that  of  leases  at  rent  created  by  set- 
tlement ;  and  then  we  come  to  the  27th, 
which  deals  with  the  case  of  a  bare  trustee. 
It  provides  that  no  bare  trustee  shall  be 
protector  of  a  settlement,  "except  in  the 
case  thereinafter  provided  for "  (meaning 
by  the  31st  section)  "of  a  bare  trustee 
under  a  settlement  made  on  or  before  the 
81st  of  December  1833." 

Nothing  is  said  expressly  as  to  whether 
or  not  a  husband  is  to  be  deemed  to  be 
included  under  the  general  term,  "bare 
trustee."  And  the  question  whether  the 
act  is  to  be  so  expounded  as  to  include 
the  specific  instance  under  the  general 
term  is  one,  as  to  which  the  observations 
cited  by  Lord  Justice  Turner  from  the  old 
report  in  Plowden  (1),  are  plainly  appli- 

(l)  Stradlingo.  Morgan,  Plowd.  204;  referred 
to  in  Hawkins  v.  Gathercole,  6  De  Gex,  M.  &  O. 
1 :  8.C.  24  Law  J.  Rep.  (n.s.)  Chanc.  332,  338. 
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cable.  And  if,  on  comparing  one  part  of 
the  act  with  another,  I  arrive  at  the  con- 
clusion that  such  was  the  intent  of  the 
legislature,  then  I  may,  and  must,  expound 
'*  acts  which  are  general  in  words,  to  be  but 
particular,  where  the  intent  is  particular." 
The  frame  of  the  act  appears  to  be  this  : — 
Dealing  with  the  general  question  of  the 
protector  in  the  22nd  section,  all  the  fol- 
lowing sections  are  tacked  on  by  way  of 
proviso  down  to  the  35th  section,  where 
the  framers  of  the  act  seem  to  have  ex- 
hausted their  particular  and  special  pro- 
visions on  that  subject.  The  31st  section 
provides  for  the  excepted  case,  to  which 
reference  is  made  in  the  27th.  It  provides 
that  ''where  under  an  v  settlement  of  lands 
made  before  the  passing  of  this  act,  the 
person  who,  if  this  act  had  not  been 
passed,  would  have  been  the  proper  person 
to  make  the  tenant  to  the  writ  of  entry,  or 
other  writ  for  suffering  a  common  recovery 
of  such  lands,  for  the  purpose  of  barring 
any  estate  tail,  or  other  estate  under 
such  settlement,  shall  be  a  bare  trustee, 
such  trustee  shall,  during  the  continuance 
of  the  estate  conferring  on  him  the  right 
to  make  the  tenant  to  such  writ  of  entry 
or  other  writ,  be  the  protector  of  such 
settlement."  Now,  no  doubt,  some  little 
difficulty  does  arise  on  the  words  of  this 
clause,  for  where  the  legal  estate  in  lands 
is  limited  to  a  married  woman,  to  her 
separate  use,  it  is  true  that  under  the 
old  law,  as  it  existed  before  the  act 
was  passed,  her  husband  would  have  been 
the  proper  person  to  make  the  tenant  to 
the  priecipe;  and  it  is  also  true  that  he 
would  be,  in  a  aense,  a  bare  trustee.  But 
the  question  I  have  to  determine  is,  whether 
he  could  be  a  bare  trustee  within  the 
meaning  of  the  term,  as  employed  by  the 
legislature  in  the  act  before  me;  and  it  is 
plain  to  me  that  he  would  not,  for  if  I  once 
arrive  at  the  conclusion  that  the  24th  sec- 
tion is  throughout  retrospective  as  well  as 
prospective,  and  applies  to  settlements 
executed  before  as  well  as  to  those  executed 
after  the  passing  of  the  act,  then  the  wife 
alone  is,  by  that  section,  to  be,  in  respect 
thereof,  if  the  estate  is  settled,  the  protector 
of  the  settlement.  And  independently  of 
that  consideration,  it  would,  as  it  seems  to 
me,  admit  of  considerable  question  upon 


the  construction  of  the  31st  section  itself, 
without  the  aid  of  the  24th,  whether  a 
husband,  under  the  circumstances  sup- 
posed, could  be  deemed  to  be  a  bare  trustee 
within  the  meaning  of  the  31st  section ;  or, 
at  all  events,  whether  he  could  be  deemed 
a  bare  trustee  under  the  settlement ;  both 
of  which  conditions  are  essential  in  order 
to  bring  the  case  within  the  3  Ist  section  of 
the  act.  In  the  22nd  section,  the  legis- 
lature thought  it  necessary  to  insert  an 
express  provision,  that  a  husband's  estate 
by  the  curtesy  in  respect  of  the  estate  tail, 
or  of  any  prior  estate  created  by  the  same 
settlement,  should  be  deemed  a  prior  estate 
under  the  same  settlement,  and  that  an 
estate  by  way  of  resulting  use  for  the 
settlor  should  be  deemed  an  estate  under 
the  same  settlement,  within  the  meaning 
of  that  section.  It  seems  to  me  that  it 
is  not  hypercritical  to  infer,  in  the  absence 
of  any  similar  proviso  in  the  case  of  a 
husband  to  whose  wife  lands  had  been 
settled  before  the  act  for  her  separate  use, 
that  he  was  not  intended  to  be  included 
in  the  exception  contained  in  the  3tst 
section  in  favour  of  a  bare  trustee.  SUIl 
less  probable  is  the  contention,  that  a  hus- 
band so  situated  was  intended  by  the 
legislature  to  be  included  under  the  ex- 
pression **  a  bare  trustee  under  the  settle- 
ment," for,  as  it  was  argued,  it  would 
amount  to  an  absurdity  to  say  that  a  hus- 
band is  a  trustee  under  the  settlement, 
when  the  settlor  has  done  his  utmost  ex- 
pressly to  exclude  him.  But,  irrespective 
of  these  considerations,  it  appears  to  me 
on  the  whole  scheme  of  the  act,  the  22nd 
section  enunciating  the  general  canon  and 
applying  to  past  as  well  as  future  instru- 
ments, that  the  24th  in  like  manner  applies 
throughout  to  the  case  of  settlements  exe- 
cuted before  as  well  as  to  those  executed 
after  the  act,  and  on  that  ground  the  case 
is  so  clear  in  fiivour  of  the  title,  that  in  a 
suit  for  specific  performance  the  purchaser 
would  be  decreed  specifically  to  perform 
his  contract.  Therefore,  all  the  questions 
will  be  answered  in  the  afllrmative. 
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Exeevtor—  Unditpoted  of  Retldue^Pre- 
ttrnplive   Tr*$t  —  nUgitinuite    Teiiator— 

A  legator,  w^  died  i%  1855,  hg  hit  viU 
gave  all  hia  pmperljf  and  the  reiidut  of  hit 
utole  to  three  pertotu,  upon  Irvil,  to  pay 
vtritta  Iqaeiet;  ha  alto  gape  leyaeiu  of 
■Mfiut/  aiHounla  to  each  of  hit  trutteet, 
vioM  he  alto  appointed  exeeutort.  The 
Sntlett  were  alto  empowered  to  appoint  new 
lnutee«  in  the  place  ofthoae  unable  to  act. 
The  tataior  aflerwardt  gave  an  additional 
Ufocg  ta  o*e  of  hit  exeeiUart.  He  wot 
iUtgilimate,  and  died  wilhoul  having  ever 
ittn  married : — Held,  thai  the  unditpoted 
tfreiidue  did  not  belong  to  the  exeeutori, 
i«J  lapted  to  the  Crown,  and  thai  it  wot  kh- 
efeetedbgthe  11  Qao.i.  ^  1  mil.  i.  e.  40. 

Chunbera  Hall,  by  his  will,  dated  the 
Sth  of  February  1855,  diipoied  of  hU 
property  u  follows ; — "  I  giva,  devJM 
tod  beqaeath  unto  Charlotte  Read,  the 
widowof  my  late  deai  friend  David  Gharlei 
Kead,  and  unto  Mary  Read,  danghter  of 
the  nid  Charlotte  Read,  and  unto  my 
friend  Charlet  Heory  Stednuui,  and  to  the 
lurvivon  and  aarTiror  of  them,  and  te 
the  cxecuton  and  adminiitraton  of  inch 
HirTiror,  alt  my  Si,  per  cenL  eoniolidated 
Bank  annuitiei,  all  my  long  annuitiei,  and 
alio  all  my  Royal  Exchange  atook,  toge- 
ther with  all  the  rest,  residue  and  remainder 
of  my  property,  of  what  nature  or  kind 
soever,  and  to  which  I  am  itow  in  my  own 
right,  or  ta  which  I  may  oi  ahall  hereafter 
be  or  become  entitled  to,  either  in  posses- 
sion, reToraion,  remainder  or  expectancy, 
■poa  tmat,  in  the  first  place,  to  collect 
and  get  in  all  my  said  estate,  and  oonvart 
the  same  into  money,  and  thereout  to  pay 
all  my  just  debts  and  funeral  and  testa- 
mentai7  expenses,  and  the  expenses  of 
proviDg  this  my  will;  and,  in  the  next 
place,  to  raise  and  pay  the  several  legacies 
hemnafter  given  and  bequeathed,  or  which 
I  may  hereafter  give  or  bequeath  by  any 
codicil  to  this  my  will."  The  testator 
then  gave  3,0001.  consols  to  bis  aister  Eliza 
Sterling  and  various  other  legacies,  and  be 
gave   5001.    to  Charlotte  Read,   500J.  ta 

Naw  8sai>^  XXVUI.— Cbuc. 


Mary  Read,  and  350^  to  C.  H.  Stedman  ; 
and  ha  appointed  Charlotte  Read,  Mary 
Read,  and  C.  H.  Stedman  executrixes  and 
executor  of  his   will,    and    directed   that 

C.  H.  Stedman  should  be  employed  a* 
the  attorney  and  aolicitor  of  the  trustees 
and  executors  for  the  time  being,  and 
that  he  should  he  paid  all  his  professional 
and  other  costs,  charges  and  expenses, 
notwithstanding  his  being  a  trustee  and 
executor ;  and  there  was  the  usual  power 
for  the  appointment  of  new  trustees  in 
the  place  of  any  dying,  declining,  or 
becoming  incapable  to  act  in  the  exe- 
cution of  the  trusts  of  his  will.  The 
testetor  then  declared  that  every  trustee 
and  executor  should  be  charged  with 
such  monies  only  as  he  should  receive, 
and  that  each  should  be  entitled  to  retain 
bis  coste  and  expenses  attending  the  exe- 
cution of  the  trusts,  or  in  relation  to  the 
will.  The  teatetor  on  the  same  day  made 
a  codicil,  simply  giving  a  pecuniary  legacy. 
He  also  made  a  second  codicil,  dated  the 
14th  of  June  18S5,  whereby,  after  revoking 
some  charitable  legacies,  the  testator  gave 
as  follows : — "  I  bequeath  to  Charlotte 
Read,  widow  of  my  only  late  dear  friend 

D.  C.  Read,  late  of  Salisbury,  artist,  in 
addition  to  what  I  have  before  given  her 
by  ray  will,  the  sum  of  1,000'.  consols  for 
her  sole  use  and  benefit,  in  testimony  of 
my  gratitude,  and  as  an  additional  mark 
of  my  respect  and  esteem  for  her,  in  wait- 
ing and  attending  upon  me  with  inch  con- 
tinued, undeviating  kindness,  throughout 
the  whole  period  of  my  long  and  painful 
illness,  with  which  it  has  pleased  Ood  to 
afflict  me." 

The  teatetor  was  illegitimaM ;  he  died 
shortly  after  tlie  date  of  the  last  codicil, 
without  having  been  married.  The  will 
was  proved  by  Charlotte  Read  and  C.  H. 
Stedman ;  power  being  reserved  to  Mary 
Read  to  coma  in  and  prove.  The  question 
now  discussed  was  aa  to  the  right  to  the 
residue  undisposed  of. 

Mr.  R.  Palmer  and  Mr.  Soulhgate,  for 
Charlotte  Read. — The  testetor  gave  hia 
personal  estete  and  the  residue  U  bis  exe- 
cutors ;  a  limited  trust  was  atteched,  but 
this  was  satisfied  by  the  payment  of  debts, 
and  by  the  appropriation  and  application 
of  the  l^aciea.  No  residue  was  mention- 
SQ 
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ed  as  undisposed  of;  it  roust,  therefore,  be 
presumed,  that  the  gift  of  the  residue  to 
the  executors  was  for  their  own  benefit. 
The  testator  was  aware  that  he  had  no 
next-of-kin,  and  he  must  also  have  been 
aware  that  a  residue  would  remain  after 
debts  and  legacies  were  satisfied.  His  exe- 
cutors were  his  personal  friends;  he  must, 
therefore,  have  intended  to  benefit  them, 
especially  as  one  was  an  infant  when  the 
will  was  made.  There  was  no  intention 
to  die  intestate ;  the  apparent  intention 
was  an  entire  disposition  of  the  property. 
It  was  only  when  there  was  an  undoubted 
intestacy  that  the  Crown  could  claim ;  it 
could  not  claim  against  the  executors ;  as 
therefore  the  trusts  were  satisfied,  the  gift 
to  the  executors  became  absolute  for  their 
own  benefit.  It  could  not  for  a  moment 
be  presumed  that  a  trust  would  be  created 
for  the  Crown. — 

Williams  y.  Roberts^  27  Law  JF.  Rep. 
(n.s.)  Chanc.  177. 

Kin^  V.  Denison,  1  Ves.  &  B.  260. 

Dawson  v.  Clark,  15  Yes.  409,  416; 
s.  c.  18  Ves.  247. 

Mapp  V.  Elhock,  15  Sim.  568;  s.  c. 
16  Law  J.  Rep.  (n.s.)  Chanc.  425 ; 
2  Phill.  793;  18  Law  J.  Rep.  (n.s.) 
Chanc.  217 ;  3  H.  L.  Cas.  492. 

Mr.  Lee  and  Mr.  Miller^  for  Charles 
Henry  Stedman,  referred  to— 
Pratt  V.  Sladden,  14  Ves.  193. 
11  Geo.  A.  &  1  Will.  A.  c.  40. 

Mr.  Whitbread,  for  Mary  Read.— When 
this  lady  was  appointed  an  executrix  she 
was  an  infant;  the  appointment  could, 
therefore,  only  have  been  with  an  intention 
to  confer  a  benefit  upon  her,  through  the 
gift  of  the  residue. 

Mr.  WiehenSf  for  the  Crown.— The  law 
formerly  left  this  question  in  doubt,  and 
an  inference  was  raised  in  favour  of  the 
executors.  It  was,  however,  now  clear, 
that  a  gift  to  executors  upon  trusts  which 
did  not  exhaust  the  whole  beneficial  inter- 
est, did  not  give  them  the  undisposed  of 
residue.  Such  was  now  the  rule  of  law, 
and  there  was  no  context  in  the  will  to 
alter  it.  Had  the  testator  intended  the 
executors  to  take,  he  would  have  made  a 
different  disposition  of  his  property :  the 
disposition  which  he  had  made  was  incon- 


sistent with  that  idea.  The  executors  took 
legacies  of  different  amounts  under  the 
will;  they  were  to  be  indemnified  from 
loss,  they  had  power  to  deduct  their  ex- 
penses, and  they  were  to  be  charged  with 
no  more  than  they  received.  The  residue, 
therefore,  lapsed  to  the  Crown.-— 

Clennell  v.  Lewthwaite,  2  Ves.  jnn.  465. 

Lynn  v.  Beaver^  Turn.  &  R.  63. 

Russell  V.  Clowes,  2  Coll.  648. 

Robinson  v.  Taylor,  2  Bro.  CO.  589. 

Mr.  Palmer^  in  reply,  cited 
Southouse  V.  Bate,  2  Ves.  &  B.  396. 

Feb.  11.— The  Mabtbr  of  the  Rolu. 
—The  question  is,  whether  the  execaton 
of  the  testator  take  the  residue  of  his 
estate  which  is  not  disposed  of  by  his 
will.  Although  the  will  is  dated  the  8th 
of  February  1855,  and  the  11  Geo.  4.  & 
1  Will.  4.  c.  40.  was  passed  in  1830,  that 
statute  does  not  affect  this  question ;  be- 
cause the  legislature  simply  directed  that 
the  residue  of  personal  estate  undisposed 
of  by  a  testator  should,  in  case  there  wis 
no  evidence  of  a  contrary  intention  to  be 
discovered  on  the  face  of  the  will,  go  to 
the  next-of-kin,  and  not  to  the  executors. 
In  effect,  it  merely  shifted  the  burden  of 
proof  from  the  next-of-kin  to  the  execaton. 
But  in  this  case,  the  testator  left  no  next- 
of-kin,  and,  therefore,  the  statute  does  not 
apply ;  but  the  question  arises  between  the 
Crown  and  the  executors .  The  qnestioa 
is  exactly  the  same  as  it  would  hare  been 
if  the  will  had  been  made  and  the  testator 
had  died  before  the  passing  of  that  act, 
and  had  left  next-of-kin.  The  cireiun- 
stance  that  legacies  of  different  amounti 
are  given  to  the  executors,  does  not  in 
the  slightest  degree  prejudice  their  clsim 
to  the  residue.  The  property,  however,  ii 
g^ven  to  them  in  trust ;  it  is  not  disputed, 
and  it  is  settled  by  numerous  authorities, 
that  where  property  is  given  to  persons  u 
executors  upon  trust,  they  cannot  take 
the  residue  undisposed  of,  so  &r  as  those 
trusts  either  fail  or  do  not  apply;  bat 
it  goes  to  the  next-of-kin.  But  a  distine- 
tion  is  taken  in  Dawson  v.  Clark,  which 
is  applicable  to  this  case.  There,  as  here, 
the  gift  of  the  property  was  to  certain  per- 
sons by  name,  in  trust,  and  in  a  subse- 
quent part  of  the  will  the  testator  appoint* 
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ed  the  tame  persons  executors ;  and  Sir 
William  Grant  says,  **  There  is  no  connex- 
ion between  the  appointment  of  executors 
tnd   this  trust    in    the  first  part  of   the 
^I,  nor  are  there  any  words  accompany- 
ing their  appointment  or  subsequent  to  it, 
wbich  imply  that  the  testator  considered 
tbem  as  subject,  in  that  character,  to  any 
other  tmat  than  the  law  imposed   upon 
them,  or  as  having  any  other  interest  than 
tliit  which  the  law  gives  them.    They  are, 
therefore,  entitled  to  the  residue  for  their 
otQ  benefit."     The  question  was  brought 
kfore  Lord  Eldon  by  appeal,  who,  upon 
fte  first  hearing,   expressed    an    opinion 
^SaiDSt  the  decision,  giving  at  the  same 
tee  reasons  for  the  distinction,  which  no 
Ofte  can  read  without   feeling   the   great 
btee    of  them.     His  Lordship,  however, 
took     time    to    consider    his    judgment, 
•lid,    after    a    year    and    five     months, 
MBrmed  the  decision  of  Sir  William  Grant, 
^pon  grounds  on  which  the  Master  of  the 
fiolla   had  expressed  no  opinion.      Sub- 
sequently the  question  came  incidentally 
li^ore  Sir  William  Grant,   in   Southouse 
▼•  Bate  ;     when,  after  referring  to  Lord 
Kldon'a  judgment,  he  expressed  his  con- 
tiQued  adherence  to  the  opinion  he  had 
pievioualy    expressed   in    favour   of  the 
peculiar  distinction  upon  which   he    had 
oome  to  his  decision.     The  question  was 
•l^ain  raised  in  Russell  v.  Clowes^  when 
the  opinion   of   Sir  William   Grant  was 
supported,  after  a  long  and  careful  argu- 
^Hent.     This  decision  was  again  confirmed 
^  Mapp  V.   Elleock ;   it   was,   however, 
Wken   by    appeal   to    Lord    Cottenham, 
^lio    concurred    with    the     observations 
^f  Lord    Eldon,   and  reversed  the  deci- 
sion.    This  case  was  carried  to  the  House 
^  Lords,  who   affirmed  the  decision   of 
liord  Cottenham ;  so  that  it  is  now  to  be 
Considered  settled  by  the  highest  autho- 
Wtj,  that  the  distinction  upon  which  Sir 
William  Grant  rested  his  decision  cannot 
^ow  be   supported.      I   cannot  help  ob- 
serving, though   I  do  not  think  it  neces- 
sary to  refer  in  detail  to  the  observations 
^f  Lord  Eldon  in  the  case  before  him,  that 
^key  appear  to  be  wholly  unanswered,  and 
^  observations  of   Lord  Cottenham  in 
^^FP  ^«  Elleock  appear  to   be  such  as 
Completely  to  govern  the  present  case,  if 
Hwere  ret  nova^  and  not  already  adjudicated 


upon ;  and  that  no  substantial  answer  could 
be  given  to  these  observations.  The  words 
are  to  this  effect : — **  Sir  William  Grant's 
opinion  in  Dawson  v.  Clarke  and  the  Vice 
Chancellor's  opinion  in  Mapp  v.  Elleock^  do 
not  question  the  rule  that  a  gift  to  executors 
as  such,  in  trust,  excludes  their  claim  to 
any  beneficial  interest ;   and  that  if   the 
property  be  left  to  any  third  persons  in 
trust,  for  purposes  which  fail,  the  executors 
have  no  claim ;  but  it  is  contended  that 
if  the  property,  instead  of  being  left  to  the 
executors  in  trust,  or  to  third  persons  in 
trust,   be   left  to  the   executors,  not   as 
such,  but  in  their  own  names,  upon  trusts 
which  fail,  or  do  not  exhaust  the  property, 
those  trustees,  in  their  character  of  execu- 
tors, are  entitled  to  the  residue  as  incident 
to  their  office.    I  cannot  see  any  principle 
for  this  distinction.      If  the  official  and 
private  characters  of  the  persons  appointed 
executors  are  to  be  considered  as  distinct, 
it  would  seem  to  be  immaterial  whether 
the  trustees  were  the  same  persons  who 
were  named  executors,  or  strangers ;  and 
if  the  two  characters  are  to  be  considered 
lis  united,  the  case  of  a  gift  to  executors 
in   trust  is   complete.      It  seems   to    be 
admitted  that  Robinson  v.   Taylor  would 
negative  the  supposed  distinction,  unless  a 
gift  in  trust  *  to  the  executors  hereinafter 
named*  be  so  different  from  a  gift  to  per- 
sons by  name,  who   are   afterwards   ap- 
pointed executors,  as  to  operate  as  a  transfer 
of  the  residue  from  the  next-of-kin  to  the 
executors.     It  would  be  to  be  regretted 
if  the  title  to  property  were  to  depend  on 
such  unsubstantial  distinctions  as  these." 
Now,  there  is  no  word  in  this  passage  in 
which  I  do  not  concur.     If  the  property 
is  given  to  the  executors  by  their  names 
—  in  this  case  to  Charlotte  Read,  Mary 
Read  and  C.  H.  Stedman — not  appoint- 
ing them    executors,    but  treating    them 
quite  distinctly  from  parties  having  any 
trust,  it  is  quite  clear  they  could    take 
nothing  respecting   that   property    which 
was  given  to  them  in  trust,  except  so  far 
as  the  trusts  were  declared.    If  it  is  given 
to  them  in  their  character  of  executors, 
then  it  is  also  clear,  upon  the  decided  cases, 
that  they  cannot  take  it ;   and  if  the  rule 
is  to  be  applied  to  the  present  case,  it  is 
conclusive  upon  the  point ;    and  all  the 
various   passages   contained   in   the    will 
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which  relate  to  the  duty  of  executory  Te1a« 
tive  to  this  property  would  make  me  hesi- 
tate long,  even  if  the  case-  of  Mapp  v. 
Ellcoek  had  not  heen  decided  as  it  was, 
before  I  could  have  followed  Dawson  v. 
Clark,  and  the  subsequent  decision  which 
followed  Sir  William  Grant's  rule  in  that 
case.  From  these  passages,  and  from 
taking  the  whole  will  together,  it  is  con- 
clusively shewn  that  the  testator  did  not 
intend  his  executors  to  take  the  property 
beneficially  beyond  the  amount  of  the 
legacies  he  gave  to  them.  I  must  there- 
fore declare  that  the  Crown  is  entitled  to 
the  residue. 


K1NDSR8LSY 
Feb 


.BY,  V.C.7 
.9.  3 


60MPERTZ  9.  POOLET. 


Common  Law  Procedure  Aci^^EquHahle 
Plea. 

The  8dri  section  of  the  Common  Law 
Procedure  Acty  giving  a  right  to  plead  an 
equitable  defence,  is  only  permissive,  and 
not  compulsory;  and  a  defendant  at  law 
who  has  not  exercised  his  option  of  putting 
in  an  equitable  plea  mag  come  for  an  tfi- 
junction  to  restrain  the  action,  as  he  might 
have  done  before  that  act. 

This  was  a  motion  for  an  injunction  to 
restrain  an  action  at  law  upon  two  bills  of 
exchange,  and  to  restrain  the  defendant 
from  continuing  certain  proceedings  in 
bankruptcy.  It  appeared  that  the  plaintiff 
was  the  holder  of  two  bills  of  exchange  for 
150/.  each,  dated  the  16th  and  23rd  of 
September  1858  respectively,  and  payable 
at  four  months  after  date.  The  bills  were 
accepted  by  George  Duyters,  and  were 
handed  over  by  the  plaintiff  to  the  defen- 
dant ;  but  they  were  not  indorsed  by  the 
plaintifT.  A  guarantie  was  given  by  the 
plaintiff  to  the  defendant  in  the  following 
form: — 

'*  London,  September  24,  1858. 

"  Mr.  A.  G.  Pooley, — In  consideration 
of  your  receiving  from  me  this  day  two  billf , 
accepted  by  Mr.  G.  Duyters  for  150/. 
each,  dated  September  16,  at  four  months, 
and  September  23,  and  for  which  you  have 
given  me  valuable  consideration,  I  engage, 
in  the  event  of  the  said  bills  not  being  paid 


at  maturity,  to  pay  the  same.  Particulan 
of  bills:— September  16,  1858,  150/.  due 
January  19,  1859;  September  23,  1858, 
150/.  due  January  26,  1859. 

"  (Signed)     Henry  Gomperts." 
Some  correspondence  subsequently  took 
place  between  the  parties,  and  on  the  22nd 
of  November  the  defendant  wrote  to  the 
plaintiff,  agreeing  to  cancel  half  the  gua- 
rantie on  receiving  his  I  O  U  for  20/. 
The  plaintiff  gave  the  I  O  U  as  agreed 
upon,  and  on  the  19th  of  January  1859, 
the  defendant  sent  a  notice  in  writing  to 
the   plaintiff,  that  the  first  of  the  billi 
had  been  presented  and  dishonoured.  The 
plaintiff  then  wrote  to  the  defendant,  ap> 
pointing  an  interview  for  the  next  day,  in 
order  to  pay  the  amount  of  the  bill,  but 
the  defendant  did  not  attend.  The  defendant 
then  gave*  another  notice  to  the  plaintiff 
that  the  second  bill  had  been  dishonoured. 
The   plaintiff   remonstrated  against  thii 
fiirther  application,  and   offered  to  pay 
whatever  was  fairly  due  from  him.    On 
the  1st  of  February  the  plaintiff  received 
a  demand  and  notice  under  the  Bankmpt 
Law  Consolidation  Act  for  payment  of  tlie 
whole    300/. ;    and   an    action   for   that 
amount  was  commenced  against  the  plain* 
tiffin  the  Court  of  Common  Pleas.    The 
plaintiff  then  filed  this  bill,  alleging  that, 
at  the  time  of  giving  the  guarantie,  it  was 
agreed  that  if  the  bills  should  be  paid  away 
••  without  recourse "  to  the  defendant,  or 
without  requiring  his  indorsement,  or  if 
the  defendant  should  take  the  risk  upon 
receiving  a  money  consideration  from  the 
plaintiff,  the  guarantie  should  be  delivered 
up,  and  the  plaintiff  freed  from  liability 
on  payment  of  40/. ;  but  if  the  guarantie 
should  remain  in  force  as  to  one  bill  only, 
then  on  payment  of  201.      The  plaintiff 
alleged,  that  he  was  advised  the  only  de- 
fence he  had  to  the  action  was  an  equitable 
plea,  and  he  therefore  prayed  the  injunc- 
tion to  restrain  the  action  and  the  pro- 
ceedings in   bankruptcy,  on  payment  of 
150/.,  the  amount  of  one  of  the  bills,  for 
which  he  did  not  dispute  his  liability. 

Mr,  Roxburgh,  in  support  of  the  motion, 
contended  that  the  plaintiff  was  justified 
in  filing  this  bill,  and  in  declining  to  take 
advantage  of  the  permissive  clause  as  to 
filing  an  equitable  plea  to  an  action,  con- 
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tuned  in  tbe  Common  Ltw  Procednra  Act. 
He  cited  Kingtferd  v.  Svinford  (1). 

Mr.  C.  Swaiulim,  for  the  defendant, 
labmitted  that  thia  waa  a  cms  contem- 
plated by  the  Common  Law  Proeednra 
Act,  and  the  plaintifF  wm  bound  to  take 
the  conne  there  pointed  out,  and  file  an 
equitable  plea,  if  he  had  a  defence  of  an 
equitable  nature— ^tU  ▼.  HiUai  (S). 

!Ur,  Jtoxbnrtfh  waa  not  called  upon  to 
reply. 

KiKDEBSLKT,  V.C.— In  my  opinion  the 
iojnnction  ought  to  be  granted  in  the  terms 
of  (he  notice  of  motion.  In  the  caie  of 
KugMford  y.  Swht/ord  1  had  oecation  to 
eontider  thia  very  question,  aa  to  the  effect 
of  the  Comnion  Law  Procedure  Act  in 
giving  power  to  a  defendant  to  plead  an 
eqnitable  defence  to  an  action.-  In  that 
ease  the  view  which  I  took  of  the  atatnte 
TCI,  that  it  wai  permiaaire  and  not  eom- 
poliory;  and  that  it  did  not  interfere  with 
tbe  right  which  a  defendant  at  law  had 
before  the  statute,  in  case  he  had  an  eqult-. 
able  defence,  of  coming  to  this  court  for  an 
bjonction  to  restrain  tbe  action.  In  the 
esse  of  fVild  V.  Hillaj  the  defendant  had 
eserciscd  his  option,  and  had  pleaded  an 
eqnitable  defence  to  the  action ;  and  the 
parties  were  at  issne  upon  that  plea.  I 
waa,  therefore,  of  Opinion  that  he  could 
not  come  to  this  court  to  restrain  the 
action  after  having  exercised  bis  option. 
Here  the  plaintiff  in  equity  comes  for  the 
injunction  without  pleading  to  the  action, 
and  I  think  that  he  is  entitled  to  the  order 
in  the  terms  of  the  motion;  that  is,  upon 
paying  the  defendant  1501.,  the  amount  of 
one  bill  not  covered  by  the  I  O  U,  about 
which  there  is  no  dispute. 


WYNNE  D.  HUGHES. 


Loaoa  Jditicbs.'I 
Feb.  10.      / 
Juritdielion — Courtt  General  and  Local 
— Staif  of  Froceedingt. 

The  Matter  of  the  RoUt  having  decided 
that  partiet  to  a  tuit  in  a  Ucal  eo*rt  of 
timiied  juritdiclion  could  not  apply  to  ilag 
proeeedinfft  in  a  court  of  general  juriidic- 
tim,  when  pari  of  the  property  in  {u«f  fim 

(1)  Ai>tt.f.in. 

(1)  ^■h.p.UO. 


teat  titnate  out  of  the  limU  of  the  toc^etmrt, 
on  appeal,  the  Lordi  Jnttieet  ordered  all 
the  prooeeding*  in  Ihit  nit  to  be  ttaj/ed,  the 
plaMiffe  here  to  have  the  etmdnet  of  the 
tuit  in  the  Court  of  limited  juriidietion,  they 
appearing  ia  that  eomrt  for  that  purpote, 

Thia  was  an  appeal  motion,  from  a  d»- 
eision  of  the  Master  of  the  Rolls,  (reported 
ante,  p.  388,)  who  had  refused  to  make  an 
order  upon  a  motion  asking  him  to  stay 
all  further  proceedings  in  this  court,  on  tbe 
ground  that  since  the  commencement  of 
this  suit  another  suit  had  been  instituted 
by  other  parties,  in  the  Chancery  of  the 
Court  of  the  County  Palatine  of  Lancaster, 
and  a  decree  therein  obtained  for  adminis- 
tering the  same  estate.  It  appeared  that 
John  Edwards,  Esq.,  deceased,  was  the 
owner  of  freehold  property  in  Lancashire, 
and  in  Cheshire,  and  elsewhere,  out  of  the 
Jurisdiction  of  the  duchy  court.  In  IS4S| 
he  executed  a  deed,  vesting  his  property 
in  H.  v.  Banner  and  T.  Hughes,  as  trus- 
tees, for  sale;  and  fay  deed  of  even  date,  he 
declared  tbe  trusts,  the  object  being  the 
liquidation  of  his  debts  and  liabilities.  Mr. 
Edwards  died,  in  1S54,  intestate. 

The  case  was  fully  argued  on  appealt 
and  most  of  the  cases  cited  on  the  hearing 
at  the  Rolls  were  referred  to,  and  the 
Lords  Justices  directed  the  proceedings 
in  the  Court  of  Chancery  to  be  stayed,  the 
plaintiffs  in  this  suit  having  facilities  afford- 
ed them  of  attending  the  proceedings  in 
the  Chancery  of  the  Court  of  the  County 
Palatine  of  Lancaster,  the  costs  beingrefeT> 
red  to  the  Vice  Chancellor  of  the  lattercourt. 
Theorderwasin  terms  as  fotlona  : — "The 
parties  moving,  and  Mr.  Read  undertaking 
to  consent  to  an  order  that  Mr.  and  Mrs. 
Wynne  (the  plaintiffs)  shall  appear  in  the 
Lancaster  Chancery  suit,  and  have  the  con- 
duct of  the  proceedings  there,  and  that  the 
costs  of  the  suit  at  the  Rolls,  including  the 
costs  of  thia  motion,  shall  be  costs  in  that 
cause,  stay  all  further  proceedings  in  fVjfnne 
V.  Hughei.     Liberty  to  apply." 

Afr.  Sebegn  and  Mr.  Little  were  for  the 
appellants  ;  and — 

Mr.  Lloyd  and  Mr.  P.  0.  Haynet  sup- 
ported the  order  of  t^e  Master  of  the  Rolls. 
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POTTS  9.  ATHBRTON. 


Legacy — Vested  Interest  ^^Death  under 
Age — Annuity. 


A  testator  gave  a  portion  of  his  personal 
property  to  trustees^  to  invest  the  same  in  the 
securities  therein  mentioned,  and  pay  out  of 
the  proceeds  an  annuity  of  51,  to  T.  P,  and 
apply  the  residue  of  the  interest,  ^c.  towards 
the  maintenance  and  education  of  W.  C, 
until  twenty-one,  and  on  his  attaining  that 
age  to  transfer  the  principal  of  the  trust" 
monies  charged  with  the  said  annuity  of  51. 
unto  W.  C.  absolutely.  But  if  W.  C,  should 
die  before  twenty-one,  and  during  the  life  of 
T.  P,  then  the  trustees  were  to  pay  T.  P. 
for  life  an  annuity  oflOl.  in  lieu  of  the  52., 
and  to  pay  the  remainder  of  the  interest 
during  the  life  of  T.  P,  as  well  as  thepriU" 
eipal  after  her  death,  to  a  third  person  ab^ 
solutely.  T.  P,  the  annuitant,  died  before 
W.  C,  but  W.  C.  died  a  minor :— Held,  that 
the  gift  to  W.  C.  was  an  absolute  vested 
interest  in  him,  and  notwithstanding  he  died 
under  twenty-one  the  estate  was  not  divested, 
since  the  precise  contingency  of  W.  C.  dying 
under  twenty^one  and  during  the  life  of 
T.  P.  never  happened;  that  consequently 
the  representatives  of  W.  C.  were  entitled  to 
the  property. 

*  James  Pavitt,  by  his  will,  dated  the 
1st  of  June  1849,  gave  and  devised  two 
cottages  at  Worksop,  and  all  other  his 
real  estate,  to  Simon  Potts  and  Joseph 
Goy,  the  plainti£fs,  their  heirs  and  as« 
signs,  upon  trust,  to  permit  his  sister-in- 
law  Theodosia  Pavitt  and  her  assigns  to 
receive  the  rents,  issues  and  profits  thereof 
for  her  life ;  after  her  decease  to  the  use  of 
the  trustees  and  their  heirs,  until  William 
Clark,  the  son  of  his  housek<'eper  Harriet 
Clark,  should  attain  the  age  of  twenty-one 
years,  upon  trust,  in  the  mean  time,  to  pay 
and  apply  the  rents  and  profits  of  the  said 
hereditaments  for  or  towards  his  mainte- 
nance, education  and  bringing  up;  and 
when  he  should  attain  twenty-one  years, 
or  in  the  event  of  his  attaining  that  age 
during  the  life  of  Theodosia  Pavitt,  then 
from  and  immediately  after  her  decease  to 
the  use  of  him,  the  said  W.  Clark,  his  heirs 
and  assigns  for  ever.  But  in  case  the  said 
W.  Clark  should  depart  this  life  before  he 


should  have  attained  his  age  of  twenty-one 
years,  then  the  trustees  were,  from  and 
after  the  decease  of  the  survivor  of  them 
the  said  Theodosia  Pavitt  and  W.  Claik, 
to  stand  and  be  seised  of  the  said  heredi- 
taments and  premises,  to  the  use  of  Samuel 
Atherton,  his  heirs  and  assigns  for  ever. 
And  the  testator  gave  and  bequeathed  all 
and   singular  his    monies,  securities  for 
money,  and  the  debts  which  might  be  due 
and  owing  to  him  at  the  time  of  his  decease, 
to  the  said  trustees,  their  executors  and 
administrators,  upon  trust,  after  paying 
thereout  all  his  debts  and  testamentary 
expenses,  to  lay  out  and  invest  the  same  in 
government  funds  or  upon  real  securities, 
and  upon  trust  to  pay  to  the  aaid  Theodosia 
Pavitt  and  her  assigrns  for  life,  from  and 
out  of  the  interest,  dividends  and  annual 
proceeds  of  the  said  trust-monies,  one  an- 
nuity or  clear  yearly  sum  of  51.,  free  from 
all  deductions,  by  two  equal  half-yearly  pay- 
ments in  the  year,  the  first  of  such  pay- 
ments to  commence  and  be  made  at  the 
end  of  six  months  after  his  decease ;  and 
upon  trust  to  pay  and  apply  the  residue 
and  remainder  of  the  interest,  dividends 
and  annual  proceeds  of  the  said  trust- 
monies,  in  or  towards  the  maintensnce, 
education   and   bringing  up  of  the  said 
W.  Clark  until  he  should  attain  his  sge  of 
twenty-one  years,  and  when  and  so  soon 
as  he  should  attain  that  age,  upon  trust  to 
pay,  assign   and  transfer  the  capiul  or 
principal  of  the  said  trust-monies,  snd  sll 
securities  for  the  same,  subject  neverthe- 
less to,  and  charged  and  chargeable  with, 
the  payment  of  the  said  annuity  or  yearly 
sum  of  5/.   thereinbefore   given  snd  he- 
queathed  to  the  said  Theodosia  Pavitt  for 
her  life,  in  case  she  should  then  be  living, 
unto  him,  the  said  W.  Clark,  for  his  own 
absolute  use  and  benefit.    But  in  esse  the 
said  W.  Clark  should  depart  this  life  before 
he  should  have  attained  the  age  of  twenty- 
one  years,  and  during  the  lifb  of  the  said 
Theodosia  Pavitt,  then  the  tesUtor  directed 
his  trustees  to  pay  to  her  from  thenceforth 
for  the  residue  of  her  life,  from  and  out  of 
the  interest,  dividends  and   annual  pro- 
ceeds of  the  said  trust-monies,  an  annuity 
or  clear  yearly  sum  of  10/.  in  lieu  of  the 
said  annuity  of  5/.,  and  to  pay  as  well  the 
residue   and  remainder  of  such  interest, 
dividends  and  annual  proceeds,  frooo  time 
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to  time,  tm  the  fame  should  become  due 
and  payable  during  the  lifetime  of  the  said 
Theodosia  Pavitt,  as  also  the  capital  or 
principal  of  the  said  trust-monies  after  her 
deeease,  unto  the  said  Samuel  Atherton, 
Ini  executors  and  administrators,  for  his 
and  their  own  absolute  use  and  benefit,  to 
whom  he  thereby  gave  and  bequeathed 
tbe  same  accordingly.  And  the  testator 
Veqneathed  all  the  residue  of  his  goods, 
wtels  and  effects  not  before  disposed  of^ 
BQto  and  equally  between  the  plaintiffs,  his 
tiuteea,  for  their  own  absolute  use  and 
kiiefit. 

The  teatator  died  on  the  29th  of  July 
'M9,  leaving  Theodosia  Pavitt  and  W. 
Clark  him  surviving. 

Theodosia  Pavitt,  on  the  death  of  the 
teatator,  entered  into  possession  of  his 
^<e«l  estate,  and  she  died  on  the  18th  of 
^lane  1851.  W.  Clark  died  in  October 
1>858,  an  infant,  under  fourteen  years 
of  age.  The  plaintiffs,  in  pursuance 
^T  the  directions  contained  in  the  will, 
il«irin|^  the  life  of  W.  Clark  applied  a 
Biaffieient  anm  in  each  year  out  of  the  rents 
id  profits  of  the  testator's  real  estate  and 
income  of  the  trust  fund,  in  the  main« 
I,  education  and  bringing  up  of  the 
ft^d  W.  Clark;  the  annual  income,  how- 
s^^ver,  exceeded  the  yearly  expenses  conse- 
q^iaent  upon  maintaining  and  educating  the 
dd  W*  Clark,  and  at  the  time  of  his  death 
was  in  the  hands  of  the  plaintiffs  a 
Wim  of  money  in  respect  of  such  annual 
Wicome. 

The  questions  arising  upon  the  will 
"^ere,  whether  the  trust  funds  belonged  to 
'^lie  defendant,  Samuel  Atherton,  or  whe- 
^laer  the  plaintiffs,  the  trustees,  were  en- 
^tled  to  retain  such  trust  fund  for  their 


benefit :   and  the  representatives   of 
^V*.  Clark  insisted  that  the  trust  fund  vest- 


absolutely  in  the  said  W.  Clark,  not- 
'Withstanding  he  died  under  twenty-one. 

The  bill  prayed  that  the  rights  and  in- 
tereaU  of  all  parties  in  the  trust  fund  and 
In  the  personal  estate  of  the  testator  might 
be  aacertuned  and  declared. 

Mr.  BaUy  and  Mr.  Nalder  appeared 

^  ♦ ''^■JS'^?''  •^d  submitted  that  the 

!7.i«i««^**      ^  ^*«  contingent  upon  his 

attaining  twenty.one,  and  that  as  he  had 


died  under  that  age,  the  gift  was  void ; 
and  since  the  contingency  of  W.  Clark 
dying  under  age  and  during  the  lifetime 
of  Theodosia  Pavitt,  in  which  case  alone 
the  defendant  Atherton  could  take,  had 
not  occurred,  the  property  went  to  the 
representatives  of  the  testator. 

Mr,  Glasse  and  Mr,  Hohhouse,  for  the 
defendant,  contended  that  as  W.  Clark 
had  died  under  twenty-one,  that  was  the 
contingency  upon  which  the  estate  became 
divested,  and  notwithstanding  that  he  died 
after  Theodosia  Pavitt,  the  defendant  was 
entitled  to  the  whole  property  absolutely. 

Mr,  Giffard  and  Mr,  Southgaie^  for  the 
representatives  of  W.  Clark,  were  not 
called  upon  to  address  the  Court. 

The  following  cases  were  cited  for  the 
plaintiff:— 

Balsford  v.  Kebhell,  3  Ves.  363. 
Watson  V.  Hayes,  5  Myl.  &  Cr.  125  ; 

s.  c.  9  Law  J.  Rep.  (n.s.)  Chano.  49. 
Leake  v.  Robinson,  2  Mer.  363. 
Vaufdry  v.  Geddes,  1  Russ.  &  M.  203  ; 

s.c.  8  Law  J.  Rep.  Chanc.  63. 
Hanson  v.  Graham^  6  Yes.  239. 

The  cases  cited  for  the  defendant  were 

Wilson  V.  Mount,  2  Beav.  397. 
Webb  V.  Hearing,  Cro.  Jac.  415. 
Meeds  v.  Wood,  19  Beav.  215. 
Pearsall  v.  Simpson,  15  Ves.  29. 
Warren  v.  RudaU,  4  K.  &  J.  603;  s.  c. 
ante,  70. 

KiNDERSLEY,  V.C.  —  I  havc  looked 
through  all  the  cases  cited,  and  I  do 
not  find  that  there  is  one  in  which  the 
decision  had  the  effect  in  a  case  like 
this  of  divesting  a  prior  vested  gift. 
I  consider  that  the  gift  to  W.  Clark 
is  an  absolute  vested  interest;  and  sup- 
posing that  to  be  the  case,  I  think  I  may 
dispose  of  the  case  without  further  argu- 
ment. The  question  then,  in  the  first 
place,  is,  whether  there  is  a  gift  to  W. 
Clark  contingent  upon  his  attaining  twenty- 
one,  or  whether  it  is  an  absolute  vested 
interest  in  him.  It  appears  to  me  that  it 
is  an  absolute  vested  interest.  It  is  a  gift 
of  a  portion  of  the  estate  described  thus : 
'*  All  and  singular  my  monies,  securities 
for  money,  and  the  debts  which  may  be  due 
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and  owing  to  me  at  the  time  of  my  decease 
unto  the  said  S«  Potta  and  J.  Goy,  their 
executors  and  administrators,  upon  trust, 
after  payment  of  debts,  to  lay  out  and 
invest  the  same  in  the  stocks  or  upon  real 
securities,  and  upon  trust  to  pay  to  Theo- 
dosia  Pavitt  and  her  assigns  for  her  life, 
out  of  the  proceeds  of  this  property,  an 
annuity  of  5L,  by  half-yearly  payments ; 
and  upon  trust  to  pay  and  apply  the  resi- 
due and  remainder  of  the  interest,  divi- 
dends  and  annual  proceeds  of  the  said 
trust  monies  in  or  towards  the  mainte- 
nance, education  and  bringing  up  of  the 
said  W.  Clark  until  he  shall  attain  his  age 
of  twenty-one  years;  and  when  and  so 
soon  as  he  shall  attain  that  age,  upon 
trust,  to  pay,  assign  and  transfer  the  capital 
or  principal  of  the  said  trust  monies,  and 
all  securities  for  the  same,  subject  to  and 
charged  and  chargeable  with  the  payment 
of  the  said  annuity  of  5L  thereinbefore 
given  to  the  said  Theodosia  Pavitt,  unto 
the  said  W.  Clark  for  his  own  absolute 
use  and  benefit.'*  Is  this,  then,  a  vested 
gift  in  W.  Clark  absolutely,  or  is  it  con- 
tingent upon  his  attaining  twenty-one  t  It 
is  admitted  that,  if  it  was  not  for  the  gift 
of  the  annuity  of  5/.  to  Theodosia  Pavitt, 
it  would  be  a  vested  interest ;  for  it  is  a 
portion  of  the  property  separated  from  the 
general  assets  of  the  testator,  and  a  trust 
to  apply  the  income  for  his  maintenance 
and  education  until  twenty-one*  If  there 
were  no  direction  as  to  education,  it  would 
still  be  a  vested  absolute  gift ;  for  though 
there  is  no  Section  to  give  him  the  capital 
dll  he  attains  twenty^one,  it  is  still  vested 
absolutely.  The  question  then  is,  whe» 
ther  the  gilt  of  the  annuity  prevents  this 
from  being  a  vested  interest,  and  it  appears 
to  me  to  come  within  those  cases  in  which 
there  is  a  gift  of  a  limited  portion  of  the 
income*  The  rule  applicable  to  such  cases 
is,  that  whatever  is  the  capital  given,  if 
yon  g^ve  the  income  of  it  you  do  satisfy 
the  exigency  of  the  rule.  Now,  suppose 
this  were  a  perpetual  annuity  of  5^.«  it  is 
quite  clear  that  that  would  not  prevent 
die  gift  from  being  a  vested  gift  of  the 
whole  capital,  which  is  given  to  W.  Clark 
when  he  attains  twenty-one.  Instead  of 
that,  it  is  an  annuity  for  the  life  only  of 
Theodosia  Pavitt ;  but  if  she  survive  the 


time  of  his  attaining  twenty-one,  she  is  to 
have  the  annuity  nevertheless,  and  tbe 
capital  is  given  to  him  on  attaining  that 
age,  subject  to  the  annuity ;  but  if  she 
dies  before  he  attains  twenty-one,  then  he 
gets  the  whole  income  applicable  for  his 
maintenance  and  education ;  so  that,  al- 
though  this  is  only  terminable  with  the 
life  dl  Theodosia  Pavitt,  still  that  does  not 
prevent  the  gift  from  being  vested.  Now 
this  being,  in  my  view  of  the  case,  a  vested 
interest,  the  question  arises,  whether  by 
the  subsequent  clauses  that  gift  is  divested 
in  the  event  of  W.  Clark  dying  under 
twenty-one.  The  language  is  this :— "  But 
in  case  the  said  W.  Clark  shall  depart  this 
life  before  he  shall  have  attained  the  age  of 
twenty-one  years,  and  during  the  lifetime 
of  the  said  Theodosia  Pavitt,  then  I  direct 
the  said  trustees  to  pay  her  from  thence« 
forth  for  the  residue  of  her  life,  out  of  the 
proceeds  of  the  trust-monies,  an  annuity 
of  10^  in  lieu  of  the  annuity  of  5/.,  and  to 
pay  the  residue  of  such  proceeds  from  time 
to  time  as  the  same  ahall  become  due 
during  the  life  of  Theodosia  Pavitt,  as 
also  &e  capital  of  the  aaid  trust-monies, 
unto  the  said  Samuel  Atherton,  his  exe« 
eutors  and  administrators,  for  his  and  their 
own  use  and  benefit,  to  whom  I  hereby 
give  and  bequeath  the  same  accordingly." 
Now,  it  appears  to  me  that  if  this  is  not 
divesting  a  prior  vested  interest,  there 
would  be  strong  ground  for  saying  that 
the  introduction  of  the  annuity  was  only 
to  provide  a  fund,  from  which  Theodosia 
Pavitt  was  to  have  the  increased  annuity ; 
but  I  do  not  think  there  is  any  case  to 
justify  the  argument,  and  that  none  of 
them  amount  to  this— -that  where  there 
has  been  a  prior  vested  gift,  and  then  a 
clause  divesting  the  gift  on  certain  con* 
tingendes  expressed,  the  Court  has  ever 
been  found  to  divest  that  gift,  unless  the 
precise  contingency  referred  to  should 
occur ;  and  as  the  precise  contingency  has 
not  happened,  I  think  I  am  bound  to 
come  to  the  conclusion  that  neither  the 
plaintiffs  nor  Atherton  are  entitled;  hut 
that  the  representatives  of  W.  CUrk  are 
entitled  to  the  fund. 
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Wood,  V.C. 
H>Kb23;     I  , 

April  19.       !■  '*  *■' 

IiOlMJllSTIcai.    I 

Jane  3.  4, 14.  / 

Sueeetaion  Duly  Jet.  16  ^  17  Fiet. 
e.  51.  M.  2,  4,  and  12. — Qentrai  Powert 
b/  jfppoinlntent. 

It  wM  held  by  one  of  the  Viet  Chaneellort 
thai  Ike  2Md  »eetio»  of  Iha  Sueetttion  Duty 
Jet,  1853,  <l>i  Ml  apply  lo  the  cms  ofdetttea 
of  pomert ;  a»d  thai  the  4th  teelioH  of  the 
tame  act  did  tut  operate  by  way  of  exeep- 
lioK  nU  of  that  teetion,  hit  laid  doia*  the 
gentral  rmie  to  oommatee  from  agiven  tme, 
far  domee  ami  predeetttor  i'm  every  eate. 
Thtrefare  where  a  letttor,  having  by  a 
KttUmtnt  executed  prior  to  the  tiate  fixed 
for  the  eomiug  of  the  act  into  operatiott, 
raerwtJ  la  kerteif  a  general  power  of  ap- 
patntment,  executed  that  potaer  by  mill,  and 
died  mfier  the  aet  came  into  operation,  kit 
HoAour  held,  that  the  eate  mat  geverued  by 
the  4(A  and  I2th  teetiont  of  the  aet,  and  the 
properly  vat  not  liable  to  tuecetiion  duly. 

Held,  mpon  appeal,  reverting  that  de- 
eitioM,  that  the  property  trot  luhjeet  to  the 
payment  of  the  duly,  and  that  the  eate 
mat  miihin  the  2iid  teetion  of  the  act ;  that 
the  4lA  teetion  had  no  application,  nor  did 
the  liih  section  hate  any  bearing  on  the 


By  the  Mttletnent  made  upon  the  mar- 
riage of  Maria  Vaaneck  with  Charlei 
LoTelsce,  and  dated  the  21it  of  April 
181 7,  Maria  Vaoneck  asiigned  to  truiteei 
the  one-fourth  part  or  share  of  her,  ^le 
•wL  Maria  Vanneck,  in  the  mooiea  to 
ariM  from  the  tale  and  conTernon  of 
•noh  paita  of  the  raiiduary  real  and  per- 
sonal «ttat«(  directed  by  the  will  of 
her  lata  father,  Lord  HuntingBeld,  to 
be  sold  aa  were  not  then  told,  and  alao 
the  oDe-fourth  afaare  in  certain  auma 
directed  by  the  aame  will  to  be  raised, 
upon  truat,  when  and  aa  they  ihould  re- 
ceire  the  uune,  to  inveit  it  in  government 
or  parliamentary  aecurity.  And  it  wai 
declared,  that  the  truateei  ahonld  itand 
poaaeaeed  of  the  money  ao  to  be  invettad, 
and  of  a  anm  of  12,0001.  31.  per  cent. 
redaced  annnitiea,  transferred  into  their 
names  by  the  aaid  Maria  Vanneck,  upon 
Maw  BniB,  ZXVIII.— Cnivo. 


tmit,  after  the  marriage,  to  pay  out  of  the 
interaat  and  dividends  2001.  a  year  to  the 
aaid  Maria  Vanneck,  during  the  joint  lirea 
of  herself  and  her  hnsband,  for  ber  leparate 
use,  and  to  pay  the  residue  thereof  to  the 
husband ;  and  in  the  event  (which  hap- 
pened) of  the  said  Maria  Vanneck  sur- 
viving her  husband,  upon  truat  to  pay  the 
interest  and  dividends  to  ber  for  life,  and 
after  her  deoeaae,  upon  certain  tniats,  for 
the  children  of  ibo  marriage ;  and  in  the 
event  of  tbere  being  no  children  who 
shonld  attain  a  vested  interest,  then 
that  the  aaid  trust- monies,  funds  and 
premises,  or  the  unapplied  or  unadvanced 
part  thereof,  ahould  be  and  remain  (but 
subject  to  a  power  therein  contained 
for  the  said  Charles  Lovelace  to  dispoae 
of  5,0001.  thereof)  upoft  such  trusts, 
and  to  and  for  auch  intenta  and  pur- 
poses, and  with,  under  and  subject  to 
such  powers,  provisoes  and  declarations 
at  the  said  Maria  Vanneck,  at  any  time  or 
timet,  and  from  time  to  time,  notwithstand- 
ing ber  intended  or  any  future  coverture, 
or  whether  she  ahould  be  tale  or  married, 
by  any  deed  or  deedt,  or  by  her  last  will 
and  testament  in  writing,  should  direct  or 
appoint ;  and  in  default  of  any  such  direc* 
tion  or  appointment  at  aforesaid  the  said 
trutt- monies,  funds  and  premitet,  orthe  nn- 
advancedpart  thereof,  should  be  and  remain 
upon  truat  for  auch  person  or  pertons  of  the 
blood  and  kindred  of  the  said  Maria  Van- 
neck (living  at  the  time  of  her  decease)  aa 
would  by  virtue  of  the  SUtute  of  Distri- 
butions have  become  entitled  to  her  per- 
sonal estate,  in  eate  she  had  died  without 
having  been  married  and  inteitate,  and  in 
the  same  shares  and  proportions  aa  he,  aha 
or  they  would  in  that  caae  have  become 
entitled  to  the  tame. 

Mr.  and  Mrs.  Lovelace  left  England 
aoon  after  their  marriage,  and  became 
domiciled  at  Bordeaux.  Mr.  Lovelace 
died  at  that  place,  in  March  1852.  Mra. 
Lovelace  continued  to  reside  at  Bordeaux, 
after  the  death  of  her  husband,  until  her 
own  death,  which  happened  on  the  21tt  of 
April  1856.  There  were  no  children  of 
the  marriage. 

By  her  will,  dated  the  15th  of  April 
1652,  Mrs.  Lovelace  bequeathed  to  the 
petidonert,  M.  Facioli  and  Madame  Werth 
(who  were  natives  of  France,  residing  at 
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Bordeaux),  the  sum  of  10,000/.,  to  be 
equally  divided  between  them.  The  only 
property,  except  household  furniture,  &c. 
of  which  Mrs.  Lovelace  was  possessed  at 
her  death,  consisted  of  the  trust  funds 
comprised  in  the  marriage  settlement;  and 
the  question  which  arose  on  the  petition 
was,  whether  legacy  or  succession  duty 
was  payable  upon  the  10,000/.  in  respect 
of  this  appointment  by  will.  The  right  to 
legacy  duty  was  given  up  by  the  Crown 
without  argument. 

Mr.  Willcoch  and  Mr.  J,  Hinde  Palmer, 
for  the  petitioners,  contended  that  no  suc« 
cession  duty  was  payable. 

The  Solicitor  General  and  Mr.  Hanson, 
oontrit. 

Mr,  Willcoch,  in  reply. 

The  following  authorities  were  cited  and 
referred  to : — 

Sainton  v.  Ward,  2  Atk.  172. 

Cope   V.  Doherty,   4  Kay  &  J.  367 ; 

8.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 

600. 
Thomson  v.  the  Advocate  General,  IS 

Sim.  153;  s.c.  12  CI.  &  F.  1. 
Eccles  V.  Cheyne,  2  Kay  &  J.  676. 
The  Attorney  General  v.  Staff,  2  Cr. 

&  M.  124;  s.  c.  4  Tyr.  14;  3  Law 

jr.  Rep.  (n.s.)  Exch.  6. 
The  Attorney  General  v.  the  Marquis  of 

Hertford,  14  Mee.  &  W.  284  ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Exch.  266. 
1  Sugden  on  Powers,  496,  6th  edit. 
Holmes  v.    Coghill,  7  Yes.  499 ;  s.  c. 

12  Ibid.  206. 
In  re  Cholmondeley,  1  Cr.  &  M.  149 ; 

s.  c.  2  Law  J.  Rep.  (n.s.)  Exch.  65. 
The  Attorney  General  v.   Pickard,  3 

Mee.  &  W.  552  ;  s.  c.  7  Law  J.  Rep. 

(n.s.)  Exch.  188:  and  in  error,  6 

Ibid.  348 ;  s.  c.  9  Law  J.  Rep.  (n.s.) 

Exch.  329. 
Reference  was  also  made  to  the  SuC' 
cession   Duty  Act,  16  4*  17  f^ict,   c.  51. 
ss.  2,  3,  4,  12  ;  all  of  which   are  set  out 
in  the  judgment  of  the  Vice  Chancellor. 

Wood,  V.C. — The  point  to  be  deter- 
mined on  the  petition  in  this  case  is  simply 
whether  or  not  succession  duty  is  payable 
in  respect  of  a  bequest  under  a  testamentary 
appointment  made   by    the    Hon.    Mrs. 


Lovelace,  under  a  power  eontained  in  the 
settlement  made  previously  to  her  mar* 
riage.  By  this  settlement  personal  pro- 
perty to  a  considerable  amount  was  settled; 
and  in  the  events  which  have  happened 
Mrs.  Lovelace  took  a  life  estate,  with  an 
absolute  power  of  appointment.  The  lady 
who  made  this  testamentary  appointment 
was  domiciled  in  France  at  the  time  of  her 
decease,  and  at  the  time  of  executing  her 
testamentary  appointment.  She  made  an 
appointment,  attested  in  the  manner  re- 
quired by  the  settlement ;  and  the  appoint- 
ment itself  is  undoubtedly  effective.  It 
is  conceded,  on  the  part  of  the  Crown,  that 
no  legacy  duty  would  be  payable  in  a 
case  of  this  description ;  but  the  question 
arises,  whether  under  the  Succession  Dntj 
Act  succession  duty  is  payable.  The 
point  seems  to  be  a  very  short  one ;  it  was 
argued  by  the  Solicitor  General  Tery 
tersely  and  briefly ;  and  it  depends,  aa  h 
seems  to  me,  simply  upon  three  sections 
of  the  Succession  Duty  Act. 

The  difference  between  power  and  pro- 
perty has  been  so  long  established,  that  I 
was  surprised-  to  hear  any  argument  at-  ^ 
tempting  to  treat  this  as  the  property  of  the^ 
lady,  which  she  was  thus  disposing  of  by 
power  of  appointment.     No  doubt 
is  a  substantial  difference,  which  is 
nized   in   many  respects   by  the  Court^j^ 
between  a  general  power  of  appointmeir!^ 
and  a  power  of  appointment  amongst 
ticular  objects.    In  order  to  dispoae  of 
property  in  which  you  have  only  a  limits^^^ 
interest,  but  at  the  same  time  have  a  pom^r-^ 
enabling  you  to  dispose  of  it,  yon  nr^^ 
displace   the  original  limitations   of  " 
settlement  by  the  exercise  of  the  power. 
else  they  will  remain  in  full  effect;  ^ 
have  no  property  which  is  subject  to 
power,  but  you  have  simply  a  powi 
displace  the  arrangements  made  by 
settlement,  and  to  substitute  othera  in 
room.     There  is  a  substantial 
between  an  unlimited  and  absolute 
of  substituting  an  entirely  new  seri^^  ef 
limitations,  and  a  mere  power  of  uskjingk 
reference  to  particular  classes  of  limitatioan^ 
*'  I  am  the  person  to  determine  whieb  of 
the  classes  of  limitations  shall  take  eiket 
with  reference  to  the  property  over  wUek 
I  have  a  control."     The  difference  if,  I 
say,  substantia],  and  it  waa  recogniied  i^ 
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the  ease  of  Holme$  ▼•  Coghill,     Where  a 
gaienl  power  of  appointment  or  a  complete 
and  abaolute  power  of  appointment  is  in* 
tniflted  to  a  donee  of  a  power,  when  such  a 
power  is  executed  the  Court  is  enabled  to 
wy*  you  have  displaced  all   the  estates 
limited  by  the  settlement,  and  you  have 
made  a  certain  disposition  of  the  property ; 
we  now  will  £uten  on  that  property  over 
which  you  have  exercised  the  control  and 
ownership  conferred  upon  you,  and  we 
will  treat  it  as  your  property,  for  the  pur* 
pose  of  drawing  out  of  that  property  that 
which  will  be  sufficient  for  the  payment 
of    your     debts,    before    we     allow    it 
to  pass  according  to  the  disposition  which 
you  have  made  by  virtue  of  your  power. 
That  is  a  clear  and  substantial  position. 
Both  in  the  Legacy  Duty  Act  and  in  the 
Snccession  Duty  Act,  unquestionably,  as 
to  all  instruments  taking  effect  after  the 
particular   period    there    mentioned,   the 
l^slature  has  acted  upon  this  distinction, 
and  it  has  provided  that  where  there  is  an 
absolute  power  of  appointment,  the  donee 
of  the  power  shall  be  taken  to  be  the 
owner  from  the  moment  at  which  he  exer« 
cises  the  power.     In  the  one  case  legacy 
duty  is  payable,  in  the  other  succession 
duty  is  payable  in  respect  of  the  donee 
of  the  power  being  treated  as  the  absolute 
owner  from  the   moment    that  he    takes 
upon  himself  to  exercise  that  power.  Now, 
with    regard    to  a   limited   power,    both 
the  acts  to  which  I  have  referred  provide, 
that  the  persons  taking  under  an  appoint- 
ment by  virtue  of  a  limited  power  shall  be 
deemed   to  take  under  the  donor  of  the 
power,    and  not  under   the   person   who 
exercises   iL     The  point  here   arises,   as 
I  said,  upon  three  sections  of  the  Suc- 
cession  Duty   Act,  and  it  involves   the 
question,  how  they  are  to  be  interpreted, 
looking  at  the'  genera]  state  of  the  law 
upon  the  subject.     The  first  of  these  three 
secttons  of  the  Succession  Duty  Act,  un- 
der which  the  Crown  claims,  is  the  2nd. 
It  runs  thus : — '*  Every  past  or  future  dis- 
position of  property  *' — these  are  most  gene- 
ral terms— -*' by  reason  whereof  any  person 
has  ar  shall  become  beneficially  entitled 
to  any  property,  or  the  income  thereof, 
upon  the  death  of  any  person  dying  after 
the    time  appointed    for  the   commence- 
nient  of  this  act,  either  immediately  or 


after  any  interval,  either  certainly  or  con- 
tingently,  and    either    originally   or  by 
way  of  substitutive  limitation,  and  every 
devolution  by  law  of  any  beneficial  in- 
terest in  property,  or  the  income  there- 
of, upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commence- 
ment of  this  act,  to  any  other  person,  in 
possession  or  expectancy,  shall  be  deemed 
to  have  conferred,  or  to  confer  on  the  per- 
son entitled  by  reason  of  any  such  dispo- 
sition or  devolution,  a  'succession';  and 
the  term  'successor'  shall  denote  the  per- 
son so  entitled  ;  and  the  term  '  predeces- 
sor'  shall  denote  the   settlor,  disponer, 
testator,  obligor,  ancestor  or  other  per- 
son from  whom  the  interest  of  the  suc- 
cessor is  or  shall  be  derived."     Now,  if 
there  were  nothing  else  in  the  act  of  par- 
liament  I    certainly    think,   interpreting 
this  clause  alone,  and  not  looking  to  the 
other  sections  of  the  act  (a  mode  of  pro- 
ceeding which  is  not  open  to  me,  for  I 
must  construe  this  act  of  parliament,  like 
every  other  instrument,  by  all  its  parts,) 
I  say,  if  it  rested  here,  I  think  it  would  be 
extremely  difficult  for  those  who  contend 
that  succession  duty  is  not  payable,  to  say 
that  it  is  not  included  within  the  general 
terms  and  provisions  of  this  section.    Cer- 
tainly they  are  not  so  pointed  to  a  particu- 
lar case  as  might  have  been  expected ;  and 
hence  it  affords   a  ground  for  the  Court 
to  say  whether,  on  looking  to  the  whole 
of  the  arrangements  and  dispositions  made 
by  the  act  relating  to  the  succession  duty, 
the  true  construction  of  the  act  ought  to  be 
a  construction,  which  would  include  in  this 
section  all  descriptions  of  property  taken 
under  a  general   power  of  appointment* 
Of  course,  under  this  2nd  section,  a  person 
taking  under  a  general  power  of  appoint- 
ment would  come  in  under  these  words :  he 
would  take  "  either  originally  or  by  way  of 
substitutive   limitation."     These  are   the 
words  that  would  carry  the  case  where  a 
general  power  was  exercised.     You  might 
in  a  certain  sense,  although  it  might  be 
expressed  in  much  more  apt  terms— -espe- 
cially with  reference  to  a  general  power  of 
appointment — say  the  settlor  has  provided 
a  certain  series  of  limitations ;  he  has  pro- 
vided such  substitutive  limitations  as  A.  B, 
the  donee  of  the  power,  may  indicate,  and 
it  shall  go  in  this  course,  unless  A.  B.  in- 
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dicate  some  other  course ;  and  if  he  does 
indicate  another  course,  then  it  shall  go  to 
such  uses  and  purposes  as  he  shall  appoint, 
which  is,  in  a  sense,  a  "suhstitutive  limita- 
tion." Therefore,  in  that  case  it  would  be 
found  that,  by  the  2nd  section,  the  successor 
would  be  the  appointee  under  the  power, 
and  the  predecessor  would  be  the  settlor, 
that  is  to  say,  the  person  creating  the  set- 
tlement. Now  then,  that  being  so  gene- 
rally, qualified  only  by  the  circumstance 
that  the  instrument  may  be  executed  at 
any  time,  however  remote,  but  the  interest 
must  come  into  possession  with  reference 
to  the  decease  of  some  person  who  shall 
depart  this  life  after  the  passing  of  the 
act,  one  would  conceive  that  the  whole 
thing  was  disposed  of  and  for  ever  set- 
tled (for  throughout  the  act  one  finds 
the  successor  to  be  the  appointee,  and 
the  predecessor  to  be  the  settlor),  unless 
there  were  something  by  way  of  proviso, 
which  would  restrict  the  general  operation 
of  the  words.  What  you  find  next  is  no 
such  proviso,  no  limitation  of  this  2nd  sec- 
tion. The  drd  section  is  totally  different. 
The  marginal  note  is,  "joint  tenants  taking 
by  survivorship  to  be  deemed  successors." 
I  do  not  think  it  necessary  to  dwell  upon 
this,  except  simply  to  observe,  that  the 
interposition  of  that  section  between  the 
previous  section  and  the  next  tends 
strongly  to  shew  that  the  4th  section, 
which  is  the  important  one,  was  not  in- 
tended by  the  legislature  as  a  proviso, 
excepting  a  certain  class  of  cases  out  of 
the  operation  of  the  2nd,  but  was  in- 
tended as  a  substantive  and  distinct  provi- 
sion, indicating,  as  it  appears  to  me,  really 
what  is  the  intention  of  the  legislature 
with  reference  to  persons  taking  under  a 
general  power,  and  not  saying  that  that 
is  an  exception  out  of  the  former  clause. 
This  affords,  as  it  appears  to  me,  I  confess, 
with  regard  to  the  construction  to  be  put 
upon  the  1 2th  section,  which  I  shall  come 
to  presently,  an  indication  that  the  legis- 
lature did  not  intend  by  the  words  of  the 
2nd  section — although  large  enough,  un- 
interpreted by  anything  else  you  find  in 
the  act  —  to  include  the  particular  case 
in  question,  and  did  not  intend  to  deal 
with  the  case  of  a  disposition  by  virtue 
of  a  general  power.  I  find  that  the  4th 
section  is  this :— '*  Where  any  person  shall 


have  a  general  power  of  appointment, 
under  any  disposition  of  property  taking 
effect  upon  the  death  of  any  person  dying 
after   the    time   appointed  for  the  com- 
mencement of  this  act,  over  property,  he 
shall,  in   the  event  of  his  making  any 
appointment   thereunder,   be   deemed  to 
be  entitled,  at  the  time  of  his  exercising 
such  power,   to   the  property  or  interest 
thereby   appointed,   as  a   succession  de- 
rived   from    the   donor  of   the   power," 
The    opening    portion    of   this    section, 
stopping  at  the  words  *'over  property," 
is  very  awkwardly  worded ;  but  it  is  so 
worded  that  I  think  it  impossible  in  gram- 
matical  construction  to  read  the  words, 
*'  taking  efiect  upon  the  death  of  any  person 
dying  after  the   time  appointed  for  the 
commencement  of  this  act,"  as  applying 
to   anything    else   than    the    instrument 
making  the  disposition.     The  reason  why 
I  say  it  is  impossible  grammatically  to 
interpret  it  in  any  other  way  is,  that  after 
the  long  parenthesis  I  have  just  read,  I 
find    the  words,   "over   property";  and 
hence  I  hardly  see  any  other  way  in  which 
it  can  be  construed.     One  must  throw  ont 
the  intervening  sentence  which  is  printed 
between  the  two  commas,  and  consider  the 
words  "  power  of  appointment"  as  followed 
by  the  expression    "  over   property."    I 
think,  therefore,  it  is  plain  by  this  section 
that  the  legislature,   for  some  reason  or 
other,  has  restricted  the  operation  of  the 
succession  duty,  with  reference  to  the  exe- 
cution of  powers  of  appointment,  to  cases 
which  shall  take  place  under  dispositions 
of  property  taking  effect  on  the  death  of 
some  person  dying  after  the  time  appointed 
for  the   commencement   of    this  act;  in 
other  words,  either  to  wills  taking  effect, 
or  to   settlements  made,  after  the  com- 
mencement of  the  act.     The  effect  of  the 
section   is,  that  the  donee  of  a  general 
power  shall   be   deemed   to  be  the  pre- 
decessor, and  that  the  appointee  shall  be 
deemed   to  be  the   successor;    that  the 
donee  of  a  particular  power  shall  not  be 
the  predecessor,  but  that  the  settlor  shall 
be  the  predecessor,  and  the  appointee  shall 
be  the  successor.    Now,  I  will  turn  to  the 
12th  section  of  the  act,  and  when  I  have 
looked  at  that,  I  think  I  shall  have  looked 
at  everything  that  is  necessary  for  the  de- 
termination of  this  case.     The  words  are, 
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"Where  any  peraon  iIibII  take  a  sncceaHOn 
under  a  diapoaition  made  b;  himaelf." 
That  ia  th«  caae  before  me.  Thia  lady, 
Mn.  Lovelace,  made  a  aettlement  when 
tht  wai  Miaa  Vanneck ;  it  vaa  a  diapoiition 
made  by  ber.  The  aection  proceeda,  "  then, 
iFat  the  date  of  inch  diapoaition  he  ahall 
htTe  been  entitled  to  the  property  com- 
prised  in  the  lucceaaion  expectantly  on 
ihe  death  of  any  person  dying  after  the 
time  appointed  for  the  commencement  of 
this  act,  and  auch  person  sball  have  died 
during  the  continuance  of  auch  dispoaition, 
he  ihall  be  chargeable  with  duty  on  bia 
■uccesiion,  atthesame  rate  as  he  would  have 
been  chargeable  with  if  no  auch  diapoiition 
liad  been  made  ;  but  a  sncceisor  shall  not 
in  any  other  case  be  chargeable  with  duly 
upon  a  ancceaaion  taken  under  a  diapoii- 
tion made  by  bimaelf,  and  no  penon  shall 
be  chargeable  with  duty  upon  the  extinc- 
tion or  determination  of  any  charge,  estata 
or  intereat  created  by  himaelf,  unless,  at 
the  date  of  the  creation  thereof,  he  ahall 
have  been  entitled  to  the  property  lub- 
jected  thereto  expectantly  on  the  death 
of  some  penon  dying  after  the  time  ap- 
pointed for  the  commencement  of  thia  act." 
No*,  what  is  the  result  of  section  4.  and 
Kction  12.  taken  together,  in  caiea  where 
a  dispoaition  takes  effect  upon  the  death 
of  any  person  dying  after  the  time  ap- 
pointed for  the  commencement  of  thia  act. 
It  is  plainly  this :  that  the  donee  of  a  general 
power  created  by  himaelf  over  hia  own 
property  will  not  pay  any  duty  on  exer- 
ciiing  hia  power ;  that  is  plain  and  clear. 
Having  theae  three sectionabe/oreme,  I  thus 
put  the  caae  to  myself: — The  2nd  section  ia 
general  in  ita  terma  ;  it  may  include,  unleaa 
I  get  a  clue  to  the  construction  by  the 
subaequent  worda  of  the  act,  the  case  of  an 
appointment  under  a  general  power;  but 
the  worda  do  not  ao  absolutely  and  neceasa- 
rily  inclnde  that,  aa  to  enable  me  to  say  that 
the  aubaequent  section  may  not  be  an  in- 
terpretation of  the  meaning  of  the  legiala- 
iDre.  In  one  sense  it  may  be  said,  that 
a  peraon  ia  not  entitled  to  any  property  by 
reaaon  of  the  diapoaition  mentioned  in  the 
section  tintflieiter;  it  requirea  that  dispo- 
sition >nd  something  more;  it  requirea 
that  diapoaition,  pint  a  will  or  an  in- 
strnment,  which  the  peraon  having  that 
general  power  ia  obliged  to  execute.  And, 


therefora,  althongh  I  might,  under  the 
worda  "  aubatitntive  limitation,"  if  the 
word  "diapoaition"  atood  quite  alone,  be 
bound  to  eonatrue  it  aa  taking  in  every 
class,  there  might  be  indications  in  the  act 
to  ahew  it  waa  not  so  intended.  If  I  found 
a  clause  pointing  in  thia  general  way,  and 
making  appointees  under  a  general  power 
successors  to  the  person  creating  the  power, 
that  is,  to  the  settlor,  and  I  found  nothing 
else  in  the  act,  then  I  might  be  bound  to 
construe  it  in  that  way;  but  if  I  found 
another  clause,  not  by  way  of  provision  or 
exception  out  of  this,  but  another  positive, 
distinct  and  separate  clause,  saying  that 
the  appointee  under  a  general  power  ahould 
not  be  successor  to  the  settlor,  but  that 
the  donee  bimaelf  of  the  power,  when  he 
executed  a  general  power,  should  be  the 
successor  to  the  settlor,  there  would  be  at 
once  such  a  contradiction,  that  1  should  say 
the  general  words  of  the  Snd  section  are  not 
intended  to  apply  to  that  ease;  the  only 
doubt  being  this,  whether,  as  this  ia  ap- 
plied to  a  particular  case,  namely,  a  settle- 
ment taking  place,  and  a  person  dying 
after  the  particular  time  of  the  passing  of 
the  act,  that  ought  to  make  any  difference. 
I  apprehend  that  it  ought  not  to  make  a 
difference,  unless  the  Court  is  satisfied  that 
it  ia  a  proviao  limiting  this  class  of  cases, 
and  taking  it  out  of  the  Snd  lection.  I  have 
given  a  reason  why,  technically,  it  doei 
not  look  like  a  proviso,  because  it  does  not 
come  in  aa  a  proviso  to  the  2nd  sec- 
tion, but  another  section  on  a  somewhat 
different  subject  ii  interposed.  That,  per- 
haps, is  technical ;  but  when  you  look  at 
the  substance,  can  any  reason  be  suggested 
for  its  being  a  proviso  taking  it  out  of  the 
general  case!  I  waited  for  the  Solicitor 
General  to  explain  that ;  but  the  Solicitor 
Oeneral'a  case  was  this,  that  probably  there 
was  some  blunder  in  drawing  the  section. 
A  reasonable  suggestion,  certainly ;  but  it  ia 
clear  that  it  is  not  intended  to  be  excepted ; 
for,ukiRgthe4th  and  12th  sections  together, 
if  this  be  not  the  general  rule,  we  ihould 
come  to  this  plain  and  palpable  absurdity, 
that  any  person  taking  after  the  passing  of 
thia  act,  shall  not  be  liable  in  respect  of  a 
settlement  made  by  herself,  if  she  has  re- 
served to  herself  a  general  power,  and  exe- 
cutes that  general  power ;  but  if  she  takes 
under  a  aettlement  executed   before   the 
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passing  of  the  act,  then  she  is  to  he  suh- 
jected  to  that  provision.  One  would  have 
thought  that  the  rule  ought  to  he  just  the 
contrary,  if  there  is  any  rule  at  all.  I 
cannot  impute  to  the  legislature  the  inten- 
tion of  saying,  this  is  an  intended  special 
exemption  out  of  the  general  clause; 
whereas,  by'the  general  clause,  we  have 
made  everybody,  before  the  passing  of  the 
act,  who  never  dreamt  of  the  act  being 
passed,  liable  in  respect  of  their  execution 
of  a  general  power  created  by  themselves ; 
yet,  after  the  passing  of  the  act,  when  all 
the  world  has  bad  notice  of  the  act,  or  had 
notice  of  its  being  about  to  be  passed,  and 
might  have  prayed  the  legislature  not  to 
pass  an  act  affecting  their  interests,  they 
shall  be  all  exempted  f^om  the  liability 
and  the  burthen  which  can  be  imposed 
upon  persons  who  never  dreamed  of  any 
such  act  being  passed.  That  would  be 
the  result  of  such  a  conclusion.  I  think 
the  sound  conclusion  is  this:  that  the 
second  clause  does  not  apply  to  the  case  of 
donees  of  powers  at  all ;  that  the  fourth 
clause  is  not  an  exception  out  of  the  gene- 
ral clause,  but  is  a  general  rule  laid  down, 
to  commence  from  a  given  time,  for  donee 
and  predecessor,  in  every  case,  although 
the  rule  of  construction  will  not  come  into 
operation  upon  any  settlements  except 
those  executed  after  the  passing  of  the 
act;  and,  therefore,  that  this  particular 
property  in  question  is  not  liable  to  suc- 
cession duty. 

Mr.  WiUeock.—W\i\i  reference  to  the 
costs  of  this  application  ? 

The  Vice  Chancellor.  —  I  think  it 
would  not  be  proper  to  give  the  costs ;  the 
Crown  could  not  be  expected  in  such  a 
case  not  to  have  it  discussed. 

From  the  above  decision  (except  as  to 
costs)  the  Attorney  General,  on  behalf  of 
the  Crown,  appealed,  and  the  case  was 
argued  by  the  same  counsel  as  appeared  in 
the  court  below,  with  the  addition  of  Mr. 
R,  E.  Turner^  for  the  respondents.  The 
same  authorities,  and  the  same  sections  of 
the  Succession  Duty  Act  were  also  relied 
upon.  The  case  was  argued  on  the  3rd 
and  4th  of  June,  when  judgment  was  re- 
served. 


June  14. — Lord  JusTicB  Eniobt  Bruce. 
—On  the  occasion  of  the  marriage  of  Miu 
Yanneck  with  Mr.  Lovelace,  in  the  year 
1817,  a  settlement  was  made,  under  which 
the  question  in  the  present  case  arisei. 
The  settlement  was  dated  in  that  year, 
and  by  the  terms  of  it  Mrs.  Lovelace,  as 
there  was  no  issue  of  the  marriage,  and 
she  survived  her  husband,  who  died  in 
1852,  became  tenant  for  life  of  the  pro- 
perty— personalty  altogether— which  was 
settled  by  him,  with  an  absolute  power  of 
appointment  over  the  capital,  exercisable 
by  her  either  by  deed  or  will,  and  in  de- 
fault of  execution  of  the  power,  the  pro- 
perty, after  her  death,  waa  not  to  be- 
long  to  herself  or  her  estate,  but  was  to 
devolve  on  her  next-of-kin.   She  ezecnted 
the  power  by  a  will  made  in  the  year  1853, 
after  her  husband's  death ;  it  was  a  full 
and  valid  appointment  and  perfectly  effec- 
tual, and  she  died  after  the  year  1853, 
without  haying  revoked  or  altered  it.  The 
respondents  in  the  present  case  are  some 
of  the  appointees,  and  being  strangers  in 
blood  to  Mrs.  Lovelace,  and  not  connected 
with  her  by  marriage,  a  duty  of  10/.  per 
cent,  on   the  amount  appointed— a  con- 
siderable amount — is  claimed  by  the  Crown 
from  them  by  force  of  the  Legacy  Duty  Acts 
prior  to  the  statute  16  &  17  Vict.  c.  51,  and 
of  that  statute,  or,  at  least,  by  force  of  the 
statute  16  &  17  Vict.  c.  51.     The  settle- 
ment  was  an  English  marriage  settlement, 
made  in  England  upon  the  marriage  of  two 
English  persons;  it  affected  English  pro- 
perty only,  but  the  lady*s  English  domicfl 
of  origin  was,  I   think,  before  the  year 
1852,  changed  for  a  foreign — I  beliere  for 
a  French— domicil,  which  newly-acquired 
domicil  she  retained  probably,  or  certainlyi 
throughout  that  year,  and  thenceforth  to 
her  death.    1  doubted  at  one  time  whether 
that  change  of  domicil  might  not  affect  the 
controversy,  which,  as  I  have  said,  was  m 
to  the  alleged  title  of  the  Crown,  if  not 
under  the  Legacy  Duty  Acts  preceding 
the  statute  16  &  17  Vict.  e.  51,  at  least 
under  that  sUtute,  to  a  duty  of  M>  P«' 
cent,  on  the  amount  of  the  settled  per- 
sonalty appointed  by  the  lady  to  strangers 
in  blood,  and  not  connected  with  her  by 
marriage,  under  a  general  power  given  or 
reserved  to  her  by  the  settlement    The 
change  of  domicil  now  seems  to  me  to  be 
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bM  matBiial.  Tb«  appointed  propertj 
wonld,  if  •be  b»d  not  exerciied  bar  power 
of  appoJDtnient,  not  bare  bma  a  part  of 
Iwr  ntate ;  it  would,  in  that  event,  have 
devolved,  on  her  death,  upon  her  next-of- 
kin,  a*  the  penoni  deii^«t«d  bjr  the  aet- 
tlemenL  The  Crown  appean  to  me  clearly 
to  have  a  right  to  the  duty  claimed,  unleu 
excluded  by  the  4th  section  of  the  itatnte, 
tlie  16  &  17  Vict.  e.  51,  which  aection — 
■nd  I  aay  ao  with  the  utm  oat  deference  to- 
wuda  the  learned  Jndge  who  ia  stated  to 
bare  thought  otherwiie — does  not,  I  think, 
bear  on  the  controveny.  The  huaband 
and  wife  wen  the  donon,  or  one  of  them 
wat  the  donor,  of  the  power,  which  the 
wife  duly  exerciied ;  but  I  do  not  col- 
lect  from  the  4th  Mction  any  intention 
of  conferring  an  exemption  from  duty 
in  conieqaenee  of  the  execution  of  the 
power  in  anch  circumatancei  ai  ex- 
iited  in  the  preient  inatanoe.  I  alio 
think  the  12tb  lection  of  the  act,  from  the 
fact  that  the  retpondenta,  the  appointeet, 
m  aliens,  immateiial  for  every  present 
purpose  ;  and  my  opinion  is  in  favour  of 
the  Crown,  elaiming,  aa  it  doea,  only  a 
single  dnty,  that  is  to  say,  no  duty  in 
lespeet  of  any  acquisition,  or  supposed 
acqnidtian  of  property  by  Mrs.  Lovelace^ 
BO  duty  as  against  that  lady  or  her  estate- 
only  a  dnty-  in  respect  of  her  execution  of 
the  power  aa  against  those,  or  some  of 
those,  in  whose  favour  she  exercised  it, 

LoKD  JcBTicK  TusHBR.  —  This  ia  a 
qoestion  upon  the  buocessian  Doty  Act 
of  1853.  The  late  Mrs.  Lovelace,  under 
ber  marriage  settlement,  dated  long  before 
tbe  paasing  of  the  act,  was  tenant  for  life 
in  remainder  after  tbe  death  of  her  bniband, 
who  died  before  the  act  was  passed,  of 
considerable  pcraonal  property  in  thi* 
country,  originally  vested  in  trustees  resi- 
dent here,  but  afterwards  paid  into  court 
under  tlie  Truatees'  Relief  Aet.  She  bad 
a  general  power  of  appointment  over  the 
property  by  deed  or  by  will,  which  power, 
from  tiie  foilure  of  intermediate  limitations, 
followed  immediately  after  her  own  life 
estate.  After  her  marriage  she  became 
domi«led  abroad,  and  whilst  so  domiciled 
abroad  ahe  exercised  her  power  of  ap- 
pointment by  will,  dated  before  the 
paaaing  of  the  aet,  in  isTonr  of  persons 
who  appear  also  to  ba  domiciled  abroad. 


She  died  after  tbe  time  appointed  for  tbe 
commencement  of  tbe  act,  and  tbe  question 
is,  whether  succession  doty  is  payable  by 
her  appointees.  Viee  Chancellor  Sir  W. 
P.  Wood  has  been  of  opinion  that  it  is 
not,  and  the  appeal  before  us,  presented 
by  the  Attorney  General,  brings  his 
Honour's  judgment  under  review.  Having 
considered  the  case,  both  during  the  argu- 
ment and  since,  I  find  myaslf  eompelled 
to  dissent  from  the  conclosion  at  wttieh 
his  Honour  has  arrived.  The  ease  depends, 
as  it  seems  to  me,  upon  tbe  and  and  tbe  4th 
sections  of  tbe  act,  the  point  raised  upon 
the  12th  section  not  appearing  to  me  to' 
arise.  By  the  3nd  aection  it  is  enacted 
in  these  terms:  "Every  past  or  future 
disposition  of  property  by  reason  whereof 
any  person  has  or  shall  beoome  beneficially 
entitled  to  any  property,  or  the  income 
thereof,  upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commence- 
ment of  this  act,  either  immediately  or  after 
any  interval,  either  certainly  or  contingently, 
and  either  originally  or  by  way  of  substitu- 
tive limitation,  and  every  devolution  by 
law  of  any  beneficial  interest  in  property, 
or  the  income  thereof,  upon  the  death  of  any 
person  dying  after  tbe  time  appointed  for 
tbe  eommenoement  of  this  act,  to  any  other 
person  in  possession  or  expectancy,  shall 
be  deemed  to  have  conferred,  or  to  confer 
on  tbe  penon  entitled,  by  reason  of  any 
such  disposition  or  devolution,  a  '  succes- 
sion' ;  and  the  term  '  sneceisor'  shall  de- 
note the  person  so  entitled,  and  tbe  term 
'predecessor'  shall  denote  tbe  settlor,  di>- 
poner,  testator,  obligor,  ancestor  or  other 
person  from  wbom  the  interest  of  the  suc- 
cessor or  shall  be  derived."  Taking  this 
section  by  itself,  there  cannot,  I  think,  be 
any  reaaonabledoubt  that  appointees  under 
general  powers  of  appoinbnent  were  meant 
to  be  included,  and  are  inclnded,  within 
it.  It  extends  to  all  persons  who  are,  by 
reason  of  any  past  or  future  disposition  of 
property,  entitled,  either  originally  or  by 
substitutive  limitation ;  and  it  cannot,  I 
think,  be  said  that  appointees  under  a 
general  power  are  not  entitled  by  reason 
of  the  disposition  which  created  the  power. 
They  derive  their  title,  indeed,  through 
the  instrumentality  of  tbe  donee  of  the 
power  I  but  they  coald  bare  no  title  if  tbe 
diipoiition  creating  th«  power  had  not 
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existed.  I  have  had  less  diflSculty  npon 
this  point,  as  the  Vice  Chancellor  has 
arrived  at  the  same  conclusion  upon  it; 
hut  then  his  Honour  has  held,  that,  taking 
the  4th  section  of  the  act  in  connexion 
with  the  2nd,  it  sufficiently  appears  that 
powers  of  appointment,  and  successions 
under  them,  were  intended  to  he  dealt 
with  hy  the  4th  section  only,  and  that 
appointments  under  general  powers,  and— 
as  I  presume,  in  his  Honour's  judgment- 
appointees  under  limited  powers  also,  are 
not  therefore  affected  by  the  2nd  section  ; 
and  he  has  further  held,  that  the  4th  sec- 
tion has  restricted  the  operation  of  the 
succession  duty,  with  reference  to  the 
execution  of  powers  of  appointment,  to 
cases  which  take  place  under  dispositions 
of  property  taking  effect  upon  the  death 
of  some  person  dying  after  the  time  ap- 
pointed for  the  commencement  of  the  act ; 
in  other  words,  to  wills  taking  effect  or  to 
settlements  made  after  the  commencement 
of  the  act ;  and  upon  these  grounds  he 
has  determined  that  no  succession  duty 
is  payable  in  the  case  before  us.  With  the 
most  unfeigned  respect  for  the  judgment  of 
the  Vice  Chancellor,  from  whose  opinions 
I  never  differ  without  some  considerable 
degree  of  apprehension,  I  cannot  agree 
with  him  in  either  of  these  conclusions. 
The  4th  section  is  in  these  terms : — '*  Where 
any  person  shall  have  a  general  power  of 
appointment  under  any  disposition  of  pro- 
perty taking  effect  upon  the  death  of  any 
person  dying  after  the  time  appointed  for 
the  commencement  of  this  act,  over  pro- 
perty, he  shall,  in  the  event  of  his  making 
any  appointment  thereunder,  be  deemed 
to  be  entitled,  at  the  time  of  his  exercising 
such  power,  to  the  property  or  interest 
thereby  appointed  as  a  succession  derived 
from  the  donor  of  the  power;  and  where 
any  person  shall  have  a  limited  power  of 
appointment,  under  a  disposition  taking 
effect  upon  any  such  death,  over  property, 
any  person  UJcing  any  property  by  the 
exercise  of  such  power  shall  be  deemed  to 
take  the  same  as  a  succession  derived  from 
the  person  creating  the  power  as  prede- 
cessor." This  section  provides,  there- 
fore, that  where  there  is  a  general  power  of 
appointment  under  a  disposition  '*  taking 
effect  upon  the  death  of  a  person  dying 
after  the  time  appointed  for  the  commence- 


ment of  the  act,"  whatever  may  be  the 
meaning  of  those  words— a  point  to  which 
I  shall  presently  advert—- the  donee  of  the 
power,  if  he  exercises  it,  shall  be  deemed 
to  be  entitled  to  the  property  appointed  u 
a  succession  derived  from  the  donor.    But 
it  does  not  appear  to  me  to  follow  that, 
because  in  the  particular  case  pointed  out 
by  the  section,  the  donee  of  the  power  ii 
to  be  the  successor  to  the  donor,  therefore 
in  other  cases  not  falling  within  this  sec- 
tion, the  appointee  is  not  to  be  liable  under 
the  2nd  section.     If  indeed  all  the  cases 
of  appointment  under  general  powers  which 
could  fall  under  the   2nd  section  would 
also  fall  within  the  4th  section,  there  would, 
I  think,  be  strong  ground  for  supporting 
the  construction  of  the  Vice  Chancellor ; 
but  there  certainly  may   be  cases  which 
would   fall  within   the   2nd  section,  and 
would  not  fall  within  the  4th ;  the  very 
case  before  us  is  one,  as  I  shall  presently 
have  occasion  to  point  out.  If  his  Honour's 
construction  as  to  the  4th  section  applying 
only  to  wills  taking  effect,  and  to  settle- 
ments  made  after  the  commencement  of 
the  act,  be  upheld,  there  would  plainly  he 
numberless  others.     The  consequences  of 
this  construction  of  the  act  cannot  be  dis- 
regarded.    The  effect  would  be  that  in  all 
eases  not  falling  within  the  4th  section 
there  would  be  no  duty  payable  by  the 
appointee  if  the  power  was  exercised,  al- 
though the  parties  entitled  in  default  of 
appointment  would  certainly  be  liable  to 
the  duty  if  the  power  had  not  been  exer- 
cised.    It  is  difficult  to  suppose  that  this 
could  have  been  the  intention  of  the  legis- 
lature.    It  may  be  said  that,  unless  the 
Vice  Chancellor's  construction  be  adopted, 
there  would  be  this  difficulty :  that  the  4th 
section,  in  the  cases  in  which  it  applies, 
would  make  the  donee  of  a  power  a  suc- 
cessor, and  that  the  2nd  section  would  at 
the  same  time  place  the  appointee  in  that 
position ;  and  that  in  cases  in  which  the 
donee  and  the  appointee  would  be  liable  to 
different  rates  of  duty,  it  could  not  he 
determined  which  rate  of  duty  would  be 
payable.     But  this  difficulty  is,  I  think, 
more  seeming  than  substantial;  for  I  ap- 
prehend that  the  express  provision  of  the 
4th  section,  that  the  donee  of  a  power 
should  be  a  successor,  would,  in  the  cases 
in  which  it  applied,  override  the  general 
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provinon  of  the  2nd  Hction,  plidng  the 
Appointee  in  that  poiition.  I  have  gone 
into  tbii  part  of  the  case,  ai  it  ■eemi  to 
■tne  to  bear  directly  upon  the  question 
before  ua ;  but  this  part  of  the  eate  ia  of 
BO  great  general  importance  if  considered 
independently  of  the  question  as  to  the 
4tb  section  applying  only  to  wills  taking 
effect,  or  settlements  made,  after  the  time 
appointed  for  the  commencement  of  the 
act;  for,  independently  of  that  question, 
there  coald  be  but  few  cases  in  which  duty 
would  not  he  payable  by  the  donee  of  the 
power.  I  have  thonght  it  right,  therefore, 
to  consider  the  ease  before  us  with  refer- 
ence to  that  point  also,  and  I  am  of  opinion 
that  the  decision  upon  it  cannot  be  main- 
tained. The  decision  is  arrired  at  by 
treating  the  words,  "  taking  effect  upon  the 
death  of  any  peiaon  dying  after  the  time 
appointed  for  the  commencement  of  the 
act,"  aa  immediately  connected  with  the 
words,  "under  any  disposition  of  property," 
reading  the  sentence  thus:  "Under  any 
disposition  of  property  taking  efiect  upon 
the  death  of  any  person  dying  after  the 
time  for  the  commencement  of  the  act." 
But  the  disposition  of  property  here  re- 
ferred to  is  a  disposition  under  which  a 
person  ia  to  have  a  general  power  of  ap- 
pointment, and  may  be,  therefore,  a  dis* 
poaition  either  by  deed  or  will ;  and  the 
Jegislatare  sorely  cannot  have  intended  to 
speak  of  a  disposition  fay  deed,  which  must 
take  effect  upon  the  execntion  of  the  deed, 
as  a  diipoaition  taking  effect  upon  the 
death  of  a  person  dying  a^r  die  time 
appointed  for  the  commencement  of  the 
act.  It  appears  to  me,  therefore,  that  the 
true  eonstmction  of  the  section  is,  to  refer 
the  words,  "  taking  effect  upon  the  death 
of  any  person  dying  after  the  time  appoint- 
ed for  the  commencement  of  the  act,"  to 
the  power,  and  not  to  the  disposition  of 
the  property.  The  respondents,  not  rely* 
ing  wholly  upon  the  judgment  of  the  Vice 
Chancellor,  argued  that  this  case  came 
within  the  4th  section,  bnt  they  failed  to 
convince  me  of  this.  I  think,  looking  to 
the  context,  that  the  words  of  the  section 
refer  to  a  power  coming  into  operation,  and 
not  to  the  appointmntt  under  it  taking 
effect ;  and  it  is  for  this  reason  that  I  think 
thia  case  does  not  fail  within  the  4th  see- 
tion^the  power  having  come  into  opera- 
Naw  Saanw,  XXVIIL— Cairo. 


tion  on  the  death-  of  Mr.  Lovelace,  who 
died  before  the  paasing  of  the  act,  and  that 
it  is  not  affected  by  the  12th  section,  as 
Mrs.  Lovelace,  not  being  a  successor  at 
all,  could  not,  of  course,  be  a  suoeessor  to 
herself.  The  respondents  also  argued  that 
the  property  in  question  ought  to  he  re- 
garded as  the  property  of  Mrs.  Lovelace, 
and  that,  herdomicil  having  been  a  foreign 
domicil,  this  duty  ought  not  to  attach,  and 
would  not  have  attached  upon  her  property 
under  the  Legacy  Duty  Act.  I  can  find 
nothing  in  the  act  which  can  make  this 
property  the  property  of  Mrs.  Lovelace, 
unless  the  case  fills  within  the4th  section, 
and  I  have  already  stated  that,  in  my 
opinion,  it  does  not ;  and  if  the  property 
cannot  he  considered  as  the  property  of 
Mrs.  Lovelace,  the  principle  on  which  the 
eases  under  the  Legacy  Duty  Act  proceed, 
has  not,  as  it  seems  to  me,  any  appli- 
cation.  It  was  further  argued,  for  the 
respondents,  that  the  act  must  be  regard- 
ed as  applying  to  British  subjects  only, 
and  several  of  theae  provisions  were  refn- 
red  to  as  shewing  that  it  was  so  intended 
— but  the  provisions  referred  to  go  no 
further  than  to  shew  that  there  may  be 
cases  in  which  it  may  he  difficult  to  re- 
cover the  duty;  and  I  cannot  go  the  length 
of  holding  that  this  act  of  parliament, 
general  in  its  terms,  does  not  apply  to  the 
case  of  a  succession  nnder  a  British  settle- 
ment, of  British  property,  vested  in  British 
trustees,  and  falling  tinder  the  jurisdiction 
of  a  British  Court.  Upon  the  whole,  there- 
fore, my  opinion  is  that  the  duty  in  this 
ease  is  payable.  I  think  tlie  cose  is  within 
the  2nd  section,  not  within  the  4th  sec- 
tion, and  that  it  is  not  affected  by  the  I2th 
section. 

The  question  of  costs  was  then  spoken 
to,  and  it  appearing  that  a  sum  had  been 
retained  in  court  to  meet  the  claim  of  the 
Crown  toduty,  the  Solicitor  General  agreed 
that  the  costs  of  the  hearing  before  the 
Vice  Chancellor,  and  on  appeal,  should  be 
paid  out  of  that  sum.  The  Lords  Justices' 
said  they  considered  such  a  course  very 
reasonable,  the  question  of  construotlon 
being  difficult. 
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Ship  —  Charter-party  —  Mortgage   of 
Ship — Specific  Performance. 

A,  being  equitably  entitled  to  a  ship  en- 
tered into  a  charter-party  with  C,  and 
afterwards  mortgaged  the  ship  to  B,  B.  the 
mortgagee  having  notice  of  the  charter-party. 
The  ship  proceeded  on  its  voyage^  but 
shortly  afterwards  was  obliged  to  put  into 
port  for  repairs^  which  were  paid  for  by  B^ 
and  B.  took  possession  of  the  ship,  C,  filed 
a  bill  against  A,  and  B,  praying  specific 
performance  of  the  charter-party  and  for 
an  injunction  to  restrain  the  use  of  the  vessel 
for  any  other  purpose  than  in  performance 
of  the  contract  entered  into  with  C.  One  of 
the  Vice  Chancellors  dismissed  the  bill; 
and,  on  appeal^  this  decision  was  affirmed^ 
the  Lord  Chancellor  considering  that  spe* 
cific  performance  of  the  charter-party  could 
not  be  decreed,  the  highest  right  against  B, 
being  to  prevent  him  from  actively  interfere 
ing  to  stop  the  performance  of  the  contraet, 
while  the  contract  remained  in  force,  but 
thai  under  the  circumstances  of  the  case  the 
contract  was  virtually  at  an  end,  upon  B*s 
taking  possession  of  the  ship. 

This  was  an  appeal,  by  the  plaintiff,  from 
the  decision  of  Vice  Chancellor  Wood,  who 
had  dismissed  the  bill.  The  case  has 
already  been  reported  {ante,  p.  165),  upon 
an  appeal  motion  for  an  injunction,  but 
some  additional  facts  having  been  before 
the  Court  upon  the  hearing  of  the  cause, 
the  following  statement,  with  which  the 
Lord  Chancellor  prefaced  his  judgment, 
will  give  the  entire  case  upon  which  the 
questions  arose : — 

The  bill  was  filed  for  the  purpose  of 
obtaining  the  specific  performance  of  a 
charter-party,  and  also  to  restrain  the  mort- 
gagee of  the  chartered  vessel  from  inter- 
fering to  interrupt  the  voyage  for  which 
she  was  engaged.  The  defendant  Curry, 
in  October  1857,  had  contracted  to  pur- 
chase a  vessel  called  the  AUerton,  which 
had  been  mortgaged  to  Mr.  Dickinson,  a 
member  of  the  firm  of  Bramley,  Moore  & 
Co.,  for  1,935/.  Before  the  purchase  was 
completed,  and  on  the  2drd  of  October 
1857,  Curry  entered  into  a  charter-party 


with  the  plaintiff,  by  which  it  WM  agreed 
that  the  AUerton,  which  was  then  in  the 
port   of  Shields,   should   proceed  to   the 
Tyne,  and  there  take  a  full  and  complete' 
cargo  of  coals,  and  therewith  proceed  to 
Suez,  or  so  near  thereunto  as  she  safelj 
could,  and  deliver  the  same,  the  freight 
at  60/.  sterling  per  keel  to  be  paid  one- 
third  by  the  charterer's  acceptance  at  three 
months,  and  one-third  by  a  like  acceptance 
at  six  months,  from  the  sailing  of  the  ves- 
sel from  her  lading  port  in  Great  Britain, 
the  same  to  be  returned  if  the  cargo  were 
not  delivered  at  the  port  of  destination ; 
and  the  remainder  by  a  like  bill  at  three 
months,  at  the  charterer's  office  in  London, 
from  the  date  of  the  certificate  of  the  right 
delivery  of  the  cargo :  penalty  for  non* 
performance  of  the  agreement,  the  amount 
of  the  freight.     Curry  was  unable,  from 
his  own  resources,  to  provide  meana  for 
the  completion  of  the  purchase ;   and  for 
the  purpose  of  obtaining  the   necessaiy 
funds,  he  engaged  to  mortgage  the  vessel  ^ 
to  the  other  defendant,  Mr.   Gibson,  for^>, 
the  sum  of  1,500/.    The  mortgage  to  Gib-«.^ 
son  was  executed  on  the  12th  of  Janosrg^ 
1858,  before  Curry  had  become  the  regis^^ 
tered  owner  of  the  vessel,  and  it  eontaine-ts^^ 
a  power  of  sale  which  was  not  to  be 
cised  for  six  months.    It  was  admitted  the. 
Gibson  took  this  mortgage  with  full  kno^^ 
ledge   of  the  existence  of  the  plaintil 
charter,  and  there  was  no  doubt  that  t 
plaintiff  knew  the  terms  of  the  power 
sale  in  Gibson's  mortgage  deed.     On  ^ 
6th  of  January  1858,  Dickinson  sent 
mortgage  and  the  bill  of  sale  to  Ci 
executed,  to  Heald  &  Co.,  of  Newct 
with  instructions  not  to  part  with  the 
of  sale  until  the  whole  of  the  purcbi 
money  was  paid.  On  the  same  day,  Ci 
drew  on  the  plaintiff  two  bills  for  the  ^^  $f^ 
pulated  proportion  of  freight,  which  n^^gy^ 
accepted  by  him  and  returned  to  HeaB.^^ 
Co.,  with  orders  not  to  deliver  them  MMMt0 
the  vessel  had  sailed.  On  the  7th  of  JftiiSk 
ary  1858,  Gibson  sent  a  Liverpool  Dnest 
bond  for  1,200/.  to  Dickinson,  for  htm  to 
sell  and  apply  the  proceeds  in  part  pay- 
ment of  the  purchase-money  for  the  veiieK 
The  dock  bond  produced  thesum  of  1,080/.; 
and  upon  its  receipt,  Dickinson  sent  in* 
structions  to  Heald  ft  Co.  not  to  detail 
the  bill  of  sale,  and  it  was  aeeordingiy  de« 
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Uvend  bj  tbera  to  Cutt;  on  the  llth  o( 
January  1858.  On  tha  19th  of  Janaary, 
Cnny  waa  regiatered  at  Shtelda  a*  the 
owner  of  the  veaael,  and  on  the  following 
day,  tha  mortgage  to  Oibion  waa  regiater- 
«d  at  the  tame  port.  The  reaael,  having 
received  her  cargo  of  eoala,  aailed  on  her 
voyage  on  the  29th  of  January  18S8.  It 
had  been  arranged  fay  Gibion  and  Carry 
with  Heald  ft  Co.,  that  aa  loon  aa  the 
veaael  sailed  they  ihould  get  the  plaintiff's 
billa  diaeounted,  and  pay  the  retidue  of 
Dickinaon'a  mortgage  out  of  the  proceeds ; 
and,  accordingly,  on  the  90th  of  January, 
tlie  day  after  the  sailing  of  the  vessel,  the 
discount  of  the  billa  was  procured,  and  a 
sum  of  735/.  waa  handed  to  Heald  8c  Co., 
for  Dickinson,  and  also  a  cheque  of  Gib- 
SOD  for  120f.,  which  fully  pud  the  pui- 
ebase-money.  The  vessel,  shortly  after 
the  eommencement  of  the  voyage,  met 
with  bad  weather,  and  waa  obliged  to  put 
into  Portamouth  to  be  repaired,  and  the 
repairs  amounted  to  2S0f.,  which  was  paid 
by  Gibaon.  The  vessel  then  sailed,  but 
had  not  proceeded  far  before  it  becarao 
neceaaary  to  put  into  Pensance,  where  she 
arrived  in  a  leaky  condition  on  the  S4tb  of 
February.  On  the  2nd  of  March,  the  sur- 
veyor of  that  port  ordered  the  cargo  to  be 
diaebarged,  in  order  that  the  veasel  might 
be  repaired.  The  coals  were  accordingly 
taken  out  of  the  veiiel,  and  deposited  in 
an  inclosed  yard  on  the  16th  of  March, 
and  B  ahipwrlght  at  Pensance  commenced 
tbe  repairs  by  the  order  of  Adaniion,  the 
inaater  of  the  vessel.  He,  however,  aoon 
became  dissatisSed  with  Adamson's  re- 
sponsibility,  and  on  Gibson's  refusal  to  be 
aniwerable  for  tbe  repairs,  they  were  stop- 
ped. There  was  an  entire  blank  in  the 
evidence  from  this  period  down  to  the  be- 
ginning of  July  ;  tbe  plaintiff  offering  no 
explanation  of  his  conduct  during  Uiese 
three  montha.  He  did  nothing  until  the 
2nd  of  July,  when  be  wrote  to  Mr.  Gibson 
a  letter,  in  these  terms  : — "  The  delay  in 
the  despatch  of  this  ship  is  becoming  a 
very  serions  matter,  and  must  be  attended 
to.  The  owner,  Mr,  Curry,  is,  and  baa 
noir  been  detained  at  Genoa  for  months 
past  for  your  benefit,  and  as  I  cannot  con- 
tinue to  be  the  sufferer  by  this,  I  must  beg 
of  you  to  aee  that  immediate  arrangements 
mr»  made  to  despatch  her,  and  I  have  n6 


doubt  that  Mr.  Mathews,  of  Penaanoe, 


by  Mr.  Gibson  until  the  18th  of  July, 
which  waa  the  day  after  the  power  of  sale 
in  the  mortgage-deed  could  be  exercised. 
In  his  reply  he  said,  "  I  duly  received  your 
letter  of  the  2nd  instant,  and  it  was  my 
intention  to  have  called  upon  you  when  I 
was  in  town,  from  whence  I  only  returned 
on  Monday,  but  I  was  so  occupied  that  I 
bad  not  time  to  do  so.  I  can  only  repeat 
what  I  said  to  you  at  our  last  interview, 
that  I  am  advised  to  sell  the  ship  aa  she 
now  ia,  Capt.  Curry  will,  I  expect,  be 
here  in  a  day  or  two,  when  I  have  no  doubt 
but  be  will  make  an  arrangement  respect- 
ing the  ship  which  will  be  satisfactory  both 
to  yon  and  Mathews,  of  Penzance."  It 
appeared  by  this  letter,  that  there  had  been 
a  previous  interview  between  tbe  plaintiff 
and  Gibaon,  in  which  the  plaintiff  had  been 
informed  of  the  power  of  sale  possessed  by 
Gibson.  Curry,  as  Qihson  anticipated  in 
this  letter,  did  call  on  the  plaintiff  after- 
wards, and  proposed  to  carry  the  plaintiff's 
coala  by  a  vessel  called  dte  Mary  Ann, 
instead  of  the  AtUrton,  or  to  carry  them 
by  the  latter  if  the  plaintiff  would  advance 
aome  more  freight  in  order  to  assist  him  in 
doing  tbe  requisite  repaira.  The  plaintiff 
refused  both  these  offera ;  the  first,  on  the 
ground  that  be  had  no  confidence  in  Curry, 
and  did  not  wish  to  lose  the  benefit  of  his 
agreement  for  the  Allerimn  and  the  other, 
because,although  the  plaintiff  was  willing  to 
make  an  advance,  it  was  on  the  condition 
that  Curry  would  bring  him  a  certificate  of 
the  vessel  being  in  a  state  of  repair  fit  for 
sea,  which  be  was  unable  to  do.  From  this 
time  there  was  again  coniiderable  delay 
on  the  part  of  the  plaintiff  until  September, 
when,  under  an  apprehension  that  Oibion 
might  exercise  his  power  of  sale  without 
notice  to  the  purchaser  of  the  charter- 
party,  be  filed  a  bill  on  the  15th  of  Sep. 
tember  against  Gibson  only,  praying  that 
he  might  he  restrained  from  selling  the 
vessel  otherwise  than  subject  to  the  burden 
of  the  charter' party.  The  injunction  was 
refused.  The  defendant  Gibson  then  put 
in  his  answer,  by  which  it  appeared  that 
Malhewa,  the  shipwright,  claimed  a  lien 
on  the  vessel  for  repairs  i  that  the  vessd 
waa  unable  to  proaecute    the  voyage  to 
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Sues,  because  Curry  could  not  pay  for  the 
repairs^  and  because  he  had  made  default 
in  payment  of  the  mortgage-money  to 
Gibson  ;  and  that  Gibson  intended  to  sell 
the  vessel  under  his  power  of  sale  without 
reference  to  the  engagement  under  the  char- 
ter-party, and  with  that  view  he  had  sent 
instructions  to  Mathews  to  allow  the  vessel 
to  be  removed  out  of  dock  and  sent  back 
to  Newcastle.  On  the  18th  of  October 
Gibson  took  possession  of  the  vessel,  and 
he  afterwards  authorized  repairs  upon  her, 
which  were  completed,  and  he  paid  the 
sum  of  850/.  for  these  repairs  to  Mathews, 
whose  lien  was  consequently  withdrawn 
on  the  19th  of  November.  The  bill  was 
amended,  and  Curry  was  made  a  defendant. 
Specific  performance  of  the  charter-party 
was  prayed  against  him,  and  also  that  he 
might  be  restrained  from  permitting  the 
vessel  to  remain-  at  Penzance,  or  at  any 
place  other  than  Suez.  There  was  an 
additional  prayer  against  Gibson  that  he 
might  be  restrained  from  removing  the 
vessel  to  Newcastle,  or  otherwise  interfering 
to  interrupt  the  voyage.  On  the  25th  of 
November,  the  motion  for  the  injunction 
was  made  before  Wood,  Y.C,  and  refused: 
but  upon  an  appeal  to  the  Lords  Justices, 
they  granted  an  injunction  to  restrain 
Gibson  from  removing  the  vessel.  Upon 
that  occasion,  Lord  Justice  Turner  inti- 
mated his  opinion  that  the  questions  which 
would  have  to  be  determined  upon  the 
hearing  of  the  case  would  be,  first,  whether 
the  plaintiff  was  entitled  to  the  specific 
performance  of  the  contract ;  secondly, 
whether,  if  he  were  not  so  entitled,  he 
might  not  nevertheless  be  entitled  to  an 
injunction  to  restrain  the  \>reach  of  the 
contract  contained  in  the  charter-party; 
and,  thirdly,  whether  the  charterer  of  the 
vessel  might  not  be  entitled  to  the  benefit 
of  the  equity  which  Curry  would  have 
against  Gibson,  the  mortgagee,  to  prevent 
his  permitting  or  compelling  a  breach  of 
the  contract. 

These  questions  were  fully  argued 
before  Wood,  Y.C,  and  he  gave  judgment 
against  the  plaintiff,  and  dismissed  his 
bill  without  costs  as  against  Curry,  and 
as  to  Gibson  with  costs,  except  so  far  as 
they  were  occasioned  by  the  motion  for  the 
injunction.  The  same  questions  were  also 
fully  argued  upon  this  appeal. 


Mr,  jimphleti  and  Mr.  E.  Maenaghten^ 

for  the  plaintiff,  the  appellant.*-No  opin- 
ion had  been  expressed  by  the  Vice  Chan- 
cellor as  to  the  right  to  specific  performance 
of  the  charter-party.  But  whether  there 
were  this  right  or  not,  the  plaintiff  was 
entitled  to  an  injunction  against  Curry 
and  Gibson,  to  restrain  them  from  using 
the  vessel  in  any  other  way  than  that  in' 
which  it  had  been  contracted  that  it  should 
be  used. — 

Lumley  v.  Wagner^  1  De  Gex,  M.  ft  6. 
604;  s.  c.  21  Law  J.  Rep.  (n.8.) 
Chanc.  898. 

Tulk  V.  Moxhay,  2  Phil.  774;  a.  e.  18 
Law  J.  Rep.  (n.s.)  Chanc.  83. 

Clarke  v.  Price,  2  Wils.  Ch.  Rep.  157. 

Webster  v.  Dillon,  8  Jar.  N.S.  432. 
Many  illustrations  might  be  given  of  t6is: 
for  instance,  if  the  Govemm^t  were  in- 
duced to  advance  a  large  sum  to  complete 
the  Great  Eastern  ship  on  a  contract  that, 
when  completed,  the  ship  should  be  used 
for  conveying  troops  to  India,  the  propria 
etors  could  not,  according  to  the  defendant** 
argument,  be  restrained  from  selling  llie 
ship  and  allowing  her  to  be  used  in  any 
other  way;  but  the  Government  would 
be  left  to  a  remedy  for  damages  against 
the  proprietors. 

As  to  the  question  of  specific  perfomi* 
ance,  they  cited — 

Moseley  v.  Virgin,  8  Yes.  184. 

Storer  v.  the  Great  fVestem  Railmag 
Company,  2  You.  ft  C.  C.C.  48; 
8.  c.  12  Law  J.  Rep.  (n.s.)  Chanc.  65. 

Price  V.  the  Corporation  of  Pennanet^ 
4  Hare,  506. 

Lytton  V.  the  Great  Northern  RaiitM^ 
Company,  2  Kay  &  J.  894. 

Dolor et  v.  Rothschild,  1  Sim.  &  S.  590. 

Buxton  V.  Lister,  8  Atk.  882. 

Pooley  V.  Budd,  14  Beav.  34. 

Lindsay  v.  Gibbs,  22  Ibid.  522. 
Mr.  Rolt  and  Mr.  Bedwell,  for  the  de- 
fendant.-—The  case  of  the  plaintiff  had 
been  set  up  as  if  it  were  a  mere  qaestion 
of  priorities,  which  was  not  at  all  the  hKi. 
At  the  date  of  the  charter-party.  Carry  -^ 
had  a  mere  equitable  interest  in  the  ship^^ 
and  the  defendant  was  entitled  to 
the  benefit  of  the  Ship  Registry  Acts.  aa< 
to  say  that  the  registered  owner  waa 
the  owner.     The  sections  of  the  17^1^ 
Vict.  c.  104.  applicable  to  the  prestnl 
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at  were  38,  39,  62, 65,  67, 100  n>d  108, 
ud  Hction  10.  of  18  &  19  Vict.  c.  91. 
The  deciaions  on  the  old  Regialrj'  Act*  on 
tliia  question  were— 

M'Calnuml  t.  Rankin,  3  De  Oex,  M. 

&   G.   403;    a.c.  22   Law  J.    Rep. 

(ir.a.)  Chanc.  554. 
ffaghtM  V.  Morrit,  Ibid.  349 ;   a.  e.  21 

Law  J.  Rep.  (v.s.)  ChBnc.  761. 
ir  the  plaintiff  made  oDt  hia  right  to  an 
iDJonction,  it  must  be  upon  the  aame  prin- 
ciplea  aa  thoae  upon  which  he  would  be 
entitled  to  apeciSc  performance.  But 
•pecific  perfonnance  he  waa  clearly  not 
entitled  to :  there  waa  no  privity  between 
the  partiea ;  and  no  lien,  either  expreaa  or 
implied,  could  be  eatabliahed  against  the 

Ifarnttt  v.  Yitidinp,  2  Sch.  &  Lef.  596. 

AdderUy  t.  Dixon,  I  Sim.  &  S.  607. 

CmA  r.  Rmtler,  I  P.  Wma.  570. 

Ragner  v.  Stont,  2  Eden,  128. 

Flint  V.  Brandon,  8  Vea.  159. 

Tke  South  Walt*  Railway  Companj/  v, 
ff^tAe*,  1  Kay  St  J.  186;  a.c.  24 
Law  J.  Rep.  (n.S.)  Chanc.  1,  87. 

Dietriehsen  v.  Cabbum,  2  Ph.  52. 

Healkeote  t.  the  North  Staffordthirt 
Rmilway  Company,  3  Mac.  8r  0. 100. 
Ai  to  the  delay  of  the  plaintiff,  they 
nferred  to — 

Pollard  V.  Clayton,  1  Kay  ft  J.  462. 
Mr.  Amfhlttl,  in  reply,  referred  to — 

Holmtt  V.  the  Eattem  Countiet  Rail- 
may  Company,  8  Kay  Sc  J.  675. 

Hay  S7.^The  Loan  Chancellor 
(after  stadng  the  facta  aa  before  let  forth) 
aaid — la  dealing  with  the  eaae,  it  will  be 
oeceaaary,  in  the  fint  place,  to  conaidei 
the  relative  poaitiona  of  the  aeveral  pardea, 
anting  out  of  their  different  engagementa 
with  each  other.  The  charter-party  ia 
merely  a  contract  for  the  conveyance  to 
Suez  of  a  cargo  of  coala  for  the  plaintiff, 
leaving  CniTy  the  complete  ownerahip  of 
the  veaael,  bnt  aubject  to  an  engagement 
to  carry  the  coala  and  deliver  them  at  their 
place  of  deatination.  This  contract  he  ia 
bound  to  perform,  unleaa  diaabled  by  any 
of  the  causes  excepted  in  the  charter- 
fmrt^' and  if  hie  veaael  austaina  any  in- 
JDi^by  which  repairs  become  neeeasary 
before  he  can  proceed  on  the  voyage,  he 
mtiat   have    those   repaira   done   with  all 


reasonable  dispatch.  His  engagement 
under  the  charter-party  is  one  of  which  he 
cannot  diveat  bimaelf  by  transfer  of  the 
veaael,  nor  wonld  the  aiaignment  of  the 
property  in  the  vessel  tranifer  to  the 
aasignees  either  the  benefit  or  the  obliga- 
tions of  the  atipulations  in  the  charter- 
party.  Except  through  him,  Oibaon,  aa 
mortgagee,  though  with  full  notice  of  the 
charter  -  party,  incurred  no  liability  in 
respect  of  the  contract  with  the  plaintiff, 
nor  was  he  bound  to  do  anything  to  for- 
ward its  performance.  He  ia  not  the 
owncrofthe  vessel,  aa  all  the  Shipping  Acts, 
from  the  reign  of  George  the  Fourth 
downwards,  have  always  provided ;  and 
by  the  act  of  1854  he  would  have  had  the 
power  of  aale,  though  it  was  not  expressed 
in  the  mortgage  deed,  but  which  he  agreed 
to  postpone  for  a  period  of  six  months. 
The  highest  right  which  the  plaintiff  could 
assert  against  him  would  be  that  he  should 
not  interfere  actively  to  interrupt  the  pro- 
secution of  the  voyage.  Under  these  cir- 
cumstances, what  course  oughttbe  plaintiff 
to  have  pursued  upon  the  long  detention 
of  the  vessel  at  Fensanee,  without  any- 
thing being  done  towards  repairing  her,  so 
aa  to  enable  her  to  proceed  with  the  voyagef 
I  apprehend  he  was  entitled  to  treat  the 
unreasonable  delay  aa  a  breach  of  the 
contract,  for  which  he  might  have  main- 
tained an  action;  and  if  it  dearly  appeared 
that  Curry  had  no  intention  of  putting  the 
veasel  in  a  position  to  proceed  on  her 
voyage,  he  would  have  been  justified  in 
engaging  another  veaael  to  carry  hia  coals 
to  Sues,  and  making  Curry  anawerable 
for  the  damagea  he  so  sustained.  But, 
assuming  that  Curry  had  shewn  no  dispo- 
sition to  fulfil  his  contract,  but  hod  pas- 
sively permitted  the  vessel  to  remain  nri- 
repaired  and  in  a  state  in  which  the  further 
prosecution  of  the  voyage  was  out  of  the 
queatlon,  is  the  plaintiff  entitled  to  resort 
to  a  court  of  equity  to  compel  a  specific 
performance  of  the  charter-party  [  A 
contract  of  tbii  kind  consists  of  various 
stipulations,  aa  to  many  of  which  it  is 
beyond  the  power  of  the  Court  to  enforce 
performance.  The  veaael  muat  be  in  a 
fit  Btate  to  perform  the  voyage;  ahe  must 
be  provided  with  a  aktlful  maater  and  a 
competent  crew ;  ahe  mutt  be  found  in  all 
things  necessary ;  and  ahe  must  commence 
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and  pursue  her  voyage  with  reasonable 
despatch  and  without  deviation.  But  how 
ean  the  Court  decide  on  the  skill  of  the 
master,  the  competency  of  the  crew,  or 
the  suflSciency  of  the  vessel,  so  as  to  com- 
pel the  observance  of  the  contract  in  all 
those  particulars?  Even  with  respect  to 
enforcing  the  repairs  of  a  vessel,  though  it 
may  be  conceded  if  an  agreement  for  re- 
pairs "  is  in  its  nature  defined,"  in  the  words 
of  Lord  Rosslyn  in  Moseley  v.  Virgin^ 
''perhaps  there  would  not  be  much  difficulty 
in  decreeing  specific  performance,"  yet  the 
repairs  to  be  done  under  the  charter-party 
being  such  as  will  render  the  vessel  sea- 
worthy, the  contract  is  far  too  uncertain 
and  indefinite  to  enable  the  Court  to  carry 
it  into  effect.  So  far,  therefore,  as  Curry  is 
concerned,  who  has  been  merely  guilty  of 
omission,  and  has  done  nothing  actively 
to  hinder  the  voyage,  the  bill  cannot  be 
maintained  either  to  enforce  specific  per- 
formance of  the  charter-party,  or  to  restrain 
him  from  permitting  the  vessel's  remaining 
at  Penzance  or  at  any  other  place  than 
Sues,  which  is,  in  other  words,  to  require 
him  to  perform  the  voyage  and  do  all  acts 
which  are  necessary  to  put  the  vessel  in  a 
•eaworthy  state  for  the  purpose.  We  may, 
therefore,  confine  our  attention  entirely  to 
the  case  of  Mr.  Gibson,  and  the  relief 
prayed  against  him.  Ought  the  Court, 
under  all  the  circumstances,  to  interfere  to 
restrain  him  from  exercising  his  rights  under 
his  mortgage,  and  thereby  preventing  the 
performance  of  the  contract  by  Curry?  I 
will  first  of  all  consider  what  the  case  would 
have  been  as  against  Curry  if  he  himself, 
instead  of  remaining  passive,  had  done  or 
threatened  to  do  some  act  which  had  been 
a  breach  of  his  engagement  to  employ  the 
vbssel  in  the  plaintiff's  service.  Could 
the  Court  have  restrained  him,  and  so, 
indirectly,  perhaps,  have  compelled  him 
to  perform  his  contract?  It  is  said  there 
was  no  negative  stipulation  in  the  charter- 
party  which  could  be  thus  enforced,  for 
there  was  nothing  to  prevent  Curry  carry- 
ing coals  in  his  vessel  for  other  persons; 
but  I  agree  with  Vice  Chancellor  Wood*s 
view  in  the  case  of  Wehater  v.  DiUon^  that 
an  affirmative  agreement  may  involve  a  ne- 
gative, and  when  by  this  charter-party  Curry 
undertakes  to  carry  to  Suez  a  full  and 
complete  cargo  of  coals  for  the  plaintiff,  it 


necessarily  implies  that  if  the  plaintiff  pro- 
vides a  full  cargo,  the  vessel  shall  not  be 
employed  for  any  other  purpose  or  person. 
It  is  also  said  that  any  other  vessel  might 
have  carried  the  plaintiff^s  coals  as  well  as 
the  Allerton;  that  the  charter  is  a  mere 
contract  to  deliver  goods  at  a  certain  time 
and  place ;  and  that  Lord  Cottenham,  in 
Heatheote  v.  the  North  Staffordghire  RaU* 
way  Company  puts  this  very  case  as  one 
in  which  the  Court  will  not  interfere.  But 
it  seems  to  me  that  these  arguments  are  not 
well  founded.  A  person  who  hires  a  vessel 
under  a  charter-party  does  so,  not  mertly 
from  a  wish  to  have  his  goods  taken  to  a 
particular  place,  but  upon  a  careful  choice  of 
the  vessel  itself  as  the  vessel  best  adapted 
for  his  purposes.  Many  considerations 
may  have  influenced  him  in  the  determi- 
nation of  his  choice  ;  and  after  these  have 
determined  him  to  make  a  contract  for  a 
particular  vessel,  he  would  be  surprised 
to  be  told  that  all  he  wanted  was  to  have 
his  goods  conveyed  to  their  destination, 
and  that  it  was  immaterial  to  him  in  what 
manner,  or  by  what  conveyance,  it  was 
accomplished.  I  think  a  vessel  engaged 
under  a  charter-party  ought  to  be  regarded 
as  a  chattel  of  a  peculiar  value  to  the  char- 
terer ;  and  that  though  the  Court  of  equity 
cannot  enforce  a  specific  performance,  yet 
it  will  restrain  the  employment  of  the 
vessel  in  a  different  manner,  whether  such 
employment  is  expreasly  or  impliedly  for- 
bidden, according  to  the  principles  so  fully 
expounded  in  the  case  of  Lumley  v.  Wayner. 
In  such  cases  the  Court  repudiates  the 
idea  of  indirectly  compelling  a  performance 
where  it  could  not  directly  decree  it.  It 
gives  all  the  relief  in  its  power  without 
looking  to  the  effect  which  may  be  ulti- 
mately produced  by  the  restraint  it  places 
on  the  party  who  is  disposed  to  break  his 
contract.  I  have  no  doubt  that  the  plain- 
tiff would  have  been  entitled  to  the  inter- 
ference of  the  Court  to  this  extent,  if  the 
ease  had  been  the  one  supposed  of  Curry 
attempting  to  employ  the  veasel  in  a  man- 
ner not  in  accordance  with  the  terms  of  the 
charter-party  ;  but  Gibson's  position  is 
entirely  different  from  Curry's.  He  it  not 
bound  by  any  engagement  with  (he  plain- 
tiff. It  is  true  he  took  his  mortgage  ^ith 
a  full  knowledge  of  the  charier,  and  be 
must  therefore  abstain,  of  course,  from  any 
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act  whicli  wonld  have  fhe  iiDinediate  eftct 
of  preventing   ita   peifomuince.      If,   for 
initance.whenthevenelpntinto  Pensance, 
and  before  a  reasonable  time  far  Cuny  to 
do  the  repairs  had  elapsed,  inppo'iing  hit 
power  of  aale  to  have  been  then  aTailable, 
he  had  determined  to  exercise  it,  expresti; 
declaring  that   he   meant  to  conceal    the 
cfaarter  from  the  purchaser,  or  much  more 
certainly  if  he  bad  endeavoured  to  hinder 
the  Toy^e  by  sending  the  vessel  in  a  djf- 
(nent  direction,  I   think  be  might   have 
been  restrained  from  doing  sucb  acts  a* 
those  by  injunction.    But  Mr.  Gibson  has 
not  in  any  way  interfered  with  the  per- 
formance of  the  charter-party,  until  it  was 
evident  that  Curry  was  wholly  unable  to 
petfbnn  it.     On  the  contrary,  he  assisted 
Curry  incarrying  it  into  effect  by  advancing 
money  for  the  repairs  at  Portsmouth,  by 
which  the   vessel  was  ag«in  in  a  position 
te  proaeeate   her   voyage.     He   was   not 
bound  to  provide  far  the  repain  at  Pen- 
saDce,  nor  would  it  have  been  reasonable 
to  have  expected  him  to  do  so  before  the 
power  of  sale  became  operative.     In  the 
mean  time  what  does  theplaintiffdo?  Lite- 
rally nothing.     He  took -no  steps  to  pro- 
cure the  repair  of  the  vessel  from  her  arrival 
St  PenBaoee  in  February  until  his  letter  to 
Gibson  in  July,  nor  again  from  that  month 
until  September.     He  must  have  knows 
perfectly    well   that   Curry   was    without 
means  to  enable  him  to  do  the  repairs.  On 
the  other  band,  what  was  Oibson  doing  f 
He   had    advanced    the   money  upon    his 
nortgage  ;    and  he  also  paid  2501.  for  the 
repairs.      If   the   vessel   had   remained  in 
the  powesaion   of   Curry  it  was  clear  no 
repaira  would  have  been  effected,  and  wilh- 
«Dt  them  the  tcskI  could  not  put  to  sea. 
The  actoal  performance  of  the  contract  as 
between  the  plaintiff  and  Curry  was,  there- 
fore, virtnally  at  an  end  when  Oibson,  on 
tkt  18th  of  October  1858,  took  possession 
of  the  vessel,  and  some  time  after  repaired 
her  at  an   expense  of  6501.     In  order  ta 
entitle  the  plaintiff  to  an  injunction  against 
Gibson,  be  must  shew  that  he  has  done  or 
threatened  to  do  some  act  which  has  inter* 
fered  with  the  performance  of  the  contract, 
of  which  he  bad  notice  ;    but  does  any  one 
believe  that  if  Gibson  had  not  interfered 
at  all,  Curry  could  possibly  have  effected 
the  repairs  and  enabled  the  vessel  to  pro- 


ceed to  sea  7  If  not,  how  can  it  be  nud 
that  Oibson  haa  done  anything  to  hinder 
the  voyage,  which  had  been  completely 
stopped  by  Curry's  utter  inability  to  per- 
form it  before  any  active  interference  by 
him  7  I  think,  nnder  these  circumstances, 
it  would  be  most  unjust  to  restrain  Gibson 
from  exercising  any  rights,  which  bis  pos- 
session of  the  vessel  and  his  title  as  mort- 
gagee have  enabled  him  to  exercise.  It 
is  only  necessary  to  advert  to  the  question 
of  the  possible  equity  which  the  plaintiff 
might  derive  from  Curry,  to  prevent  Gib- 
son doing  anything  to  hinder  Curry  in  the 
performance  of  the  contract  for  the  purpose 
of  dismissing  it  in  a  word.  How  could 
Curry  succeed  in  restraining  Oibson  from 
exercising  any  right  as  mortgagee,  and 
thereby  interfering  with  his  performance 
of  his  contract,  which  be  was  wholly  inca- 
pable of  performing?  No  equity  could 
potsibly  exist  between  Curry  and  Gibson 
under  sQch  circumstances,  and  therefore 
the  plaintiff  could  derive  no  equity  against 
Gibson.  Under  these  circumstances,  I  am 
of  opinion  that  the  Vice  Chancellor's  decree 
mast  be  affirmed,  and  the  appeal  dismissed, 
with  costs. 


MONTFENNT  V.  DBBIKO. 


L.C.     I 
He;  9.  S 

Praetiee — Enrdment  of  Decree — Infant. 

On  the  iOth  of  July  I8S2,  a  decree  vom 
made  giving  an  infant  defendant  coils  out 
of  tlie  eitale,  upon  an  undertaking  not  to 
appeal.  On  the  9lh  of  Mag  1857  the 
infant  attained  twenlg-one,  and  in  Mag 
1859  applied  for  leave  to  enrol  the  dt- 
eree,  with  a  view  to  appeal  to  the  Houte 
of  Lords :— Held,  that  the  application  uai 
too  late,  the  defendant  having  allowed  two 
geare  to  elapte  from  hit  attaining  Imatjr- 
ane  before  applging. 

This  was  a  petition  for  leave  to  enrol  a 
decree,  dated  the  20th  of  July  1852,  not- 
witbatanding  five  years  had  since  elapsed. 

The  petitioner  was  a  party  to  the  suit 
when  the  decree  was  made,  and  by  an 
arrangement  made  upon  the  requisition  of 
Lord  St.  Leonnrda,  L.C,  the  costs  of  all 
parties,  including  the  petitioner,  were  paid 
out  of  the  eatate,  upon  the  understanding 
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that  no  farther  proceedings,  by  way  of 
appeal,  should  be  taken — Mony penny  ▼. 
Bering  (1).  The  petitioner,  R.  P.  D. 
Monypenny,  was  then  an  infant,  and  he 
came  of  age  on  the  9th  of  May  1857. 
The  5th  Order  .of  the  7th  of  August  1852, 
provided  "that  no  enrolment  of  any  decree, 
order  or  dismission  shall  be  allowed  after 
the  expiration  of  ^ve  years  from  the  date 
thereof";  but  the  6th  Order  provided 
"  that  the  Lord  Chancellor,  either  sitting 
alone,  or  with  the  Lords  Justices,  or  either 
of  them,  shall  be  at  liberty,  when  it  shall 
appear  to  him,  under  the  peculiar  circum* 
stances  of  the  case,  to  be  just  and  expe- 
dient, to  enlarge  the  periods  hereinbefore 
appointed  for  a  rehearing  or  an  appeal,  or 
for  an  enrolment."  The  118th  of  the 
Standing  Orders  of  the  House  of  Lords 
allowed  an  infant  to  appeal  within  two 
years  after  coming  of  age ;  but  as  in  order 
to  appeal  to  the  House  of  Lords  an  enrol- 
ment was  required,  this  application  was 
rendered  necessary. 

Mr.  Malins  and  Mr*  Berkeley ^  in  sup- 
port of  the  petition.-^ When  the  decree 
was  made  the  petitioner  was  only  sixteen 
years  old ;  and  although  his  costs  were 
given  to  him  by  an  arrangement  to  prevent 
an  appeal,  the  terms  were  imposed  upon 
him  by  Lord  St.  Leonards,  and  ought  not 
to  be  so  binding  upon  him  as  to  prevent 
his  having  the  opportunity  of  appealing-— 
Taylor  v.  Philips  (2)  and  Turner  v.  Turner 
(8).  The  case  of  Welleeley  v.  WeUeeley  (4) 
was  a  very  different  case  from  the  present, 
as  there  the  effect  of  the  enrolment  would 
have  been  to  extend  the  time  for  an  appeal 
beyond  the  seven  years. 

The  Lord  Chancellor  (without  hear- 
ing Mr.  Selwyn  and  Mr,  C  Hall^  contra) 
said,  that  it  appeared  to  him  that  he  was 
not  called  upon  to  consider  whether  he  could 
bind  the  estate  or  enforce  the  contract  of 
an  infant  upon  such  an  undertaking  as  had 
been  given  here ;  but  whether,  *'  under  the 
peculiar  circumstances  of  the  case,"  it  was 
"just  and  expedient"  that  the  petitioner 

(1)  2  De  Oex,  M.  &  G.  145 ;  b.  c.  22  Law  J. 
Rep.  (N.fi.)  Chanc.  SIS. 

(2)  2  Yet.  23. 

(8)  2  De  Oex,  M.  &  0. 28 ;  a.  c.  21  Law  J.  Rep. 
(n.8.)  Chanc.  422. 
(4)  Antef  1. 


should  be  allowed  to  enrol  the  decree. 
Undoubtedly,  if  there  had  been  no  agree- 
ment  or  undertaking  at  all  on  behalf  of  the 
infant,  and  the  five  years  had  expired,  and 
even  the  two  years  since  attaining  his  age, 
and  he  had  come  for  leave  to  enrol  the  decree, 
his  Lordship  might  have  been  disposed  to 
yield  to  the  application.    But,  in  consider* 
ing  whether  it  was  "just  and  expedient," 
the  Court  must  look  at  the  circumstances 
of  the  case.     Here  there  had  been  much 
litigation,   the   case  having  been  before 
various  tribunals,  and,  at  last.  Lord  St. 
Leonards  gave  his  decision  adverse  to  the 
petitioner,  and  the  question  arose  as  to  the 
costs.    It  was  then  proposed  that  the  costs 
should  come  out  of  the  estate.    Lord  St. 
Leonards  considered  that  there  should  be 
an  end  put  to  the  litigation ,  and  he  was  not 
disposed  to  give  costs  unless  consent  was 
given  that  the  contest  should  end  there. 
On  the  part  of  the  infant  consent  was  given, 
and  his  costs  were  paid  out  of  the  estate 
under  the  arrangement  then  made,  of  which 
he  thus  received  the  benefit.     It  was  now 
said  that  this  was  an  imprudent  bargain. 
If  the  party  had  been  adult  the  Court  would 
not  have  entered  into  a  consideration  of 
the  prudence  of  the  arrangement ;  but  the 
petitioner,  being  an  infant  when  the  sr* 
rangement  was  made,  might  have  had  the 
arrangement  considered  on  this  ground,  if 
he  had  come  promptly  upon  attaining  his 
majority.      But  he  attained   twenty-one 
two  months  before  the  expiration  of  the 
five  years  within  which  the  decree  should 
be  enrolled  ;  and  he  allowed  two  years  to 
elapse  without  attempting  to  disturb  the 
arrangement.   The  parties  might  naturally 
have  expected  that  there  was  no  intention 
to  interfere  with  it,  and  new  rights. in  the 
property  had  consequently  arisen.    The 
petitioner  now  sought  to  undo  all  that  had 
been  done,  under  the  assumption  that  he 
would  be  able  to  set  aside  the  decree  in 
the  House  of  Lords.     Was  it  then  "just 
and  expedient**  that  this  application  should 
be  granted  ?     Certainly   not.     Except  s 
strong  and  peculiar  case  were  made  out, 
his  Lordship  considered  that  it  would  be 
making  the  order  a  dead  letter  if  he  grant- 
ed the  application.     The  petition  must  be 
dismissed,  with  costs. 
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(IN  THE  HOUSE  OF  LORDS.] 

(  OWKNLUAM     VILLlAllS     D. 
Ifueh  1 1,  13.  <        HABOARBT     LKW18     AND 
I        OTHBKI. 

WiU^Aeeumulation — Jtemolenest. 

A  teMal«r  mu  pouested  a/  leatehotd 
titat£$;  he  ertmted  a  term  for  tkirly  yeurt, 
wttei  he  aetUd  i»  Irruieet  to  pag  debt*  and 
t»  tceiuatUte  reMb  »mlil  the  legaeiet  vert 
faid,  and  the*  to  ptrniit  hit  to»  Btnja- 
MW  to  l^it  the  rs*ti  "  vUU  the  *««  of 
■y  MB  Betgawum  (if  ht  thall  hate  a 
toa)  thaii  aUai*  twemty-ene,"  vAoa  thit 
«M  of  Bttfamin  vat  to  take  the  rtnti  for 
life,  "  amd  after  hit  deeeate,  to  the  heirt 
maie  of  tmeh  urn,  and  the  heirt  malt  of  their 
hoiiet."  There  were  exactly  timilar  pro- 
eitiomt  (itt  defanll  of  Benjamin  having  chil- 
dren) at  to  the  next  ton,  Lemit,  and  on 
faibtre  of  Leitit  and  hit  tont,  then  to  the  ton 
of  tht  letlalor't  danghter  Abigail.  Benjamn 
amd Lani  entered  tueeettiveti/  into  jmuettion 
^  lb  renit,  siuJ  died  vitftiwf  ittne.  Abigail 
had  a  ton  aho  attained  twenty-one: — Held, 
thai  the  detite  over  not  not  void  for  remote- 
■CM,  hut  lAof  the  rule  at  tofreekoldt  applied 
in  Out  eate  ta  leateholdt,  and  at  in  free- 
holdt  Abignii't  ton  uomld  have  tahtn  an 
atate  tttU,  to  here  he  took  an  absolute  in- 
leretl.  Alto,  that  at  the  only  legacy  in  the 
miit  mat  to  be  paid  to  a  perton  in  being  at 
the  Ume  of  the  tettator't  death  on  her  at- 
tninimg  ttpenty-one,  the  direction  to  aeeumu- 
lale  toat  net  void. 

Ltfwia  WilUami,  being  poMeiaed,  unong 
other  property,  of  certain  leasehold  ettatea 
for  the  residue  of  two  several  termi  of  999 
yean,  made  Ua  will,  dated  the  3rd  of  Oc- 
tober 1799,  containing,  among  other  thinga, 
the  following  praviaion  : — "  I  give  and  be- 
qoeatb  unto  my  tniateea,  Lewia  William* 
and  William  Parry,  their  executcHi  and 
adminiatERton.all  my  meatuagea,  &c.  called 
Pentwyn,  Troacoed  and  Tir  Kenol,  Bituate, 
&c.,  in  the  hamlet  of  Troacoed,  in  the  pa- 
riah ofGwenddwr.in  the  county  of  Brecon, 
to  bold  the  same  for  and  during  the  t«rm 
o(  thirty  yean,  to  commence  from  and 
mtnediately  after  ray  deceue.  upon  the 
tmata  and  to  and  for  the  aeveral  uaea, 
iatentsand  purposes  hereinafter  mentioned, 
Ac,  that  they,  the  tnisteei,  &c.,  shall  and 
may  receive,  perceive,  dispose  and  employ 
Nk¥  BniES,  XZVIU.-CHura. 


the  rents,  iaiuea  and  profit!  of  the  said 
metsnagea,  &e.,  to  the  uses  and  purposes 
following:  in  the  first  place  to  pay  all 
such  debta  and  suma  of  money  as  shall  be 
due  and  owing  from  me  at  the  time  of  my 
deceoM;  to  lay  out  and  continue  at  in- 
tereat  upon  the  best  security  or  securities 
that  they  can  get  for  the  same,  and  accu- 
mulate and  improve  the  same  yearly,  by 
making  the  interest  thereof  principal,  and 
to  bear  interest  until  the  several  legacies 
hereinafter  by  me  given  and  bequeathed, 
and  hereby  made  chargeable  thereon,  shall 
be  satisfied  and  paid;  then  I  give  and 
bequeath  the  said  premises  and  every  part 
thereof,  with  their  appurtenances,  unto 
the  trustees,  &e.,  for  the  term  thereof  to 
me  granted,  upon  trust  to  permit  and  suffer 
my  son,  Benjamin  Williams,  to  have  and 
receive  and  take  the  rents,  issues  and  pro- 
fits thereof,  and  of  every  part  thereof,  to 
and  for  his  own  use,  until  the  son  of  my 
said  son  Benjamin,  if  be  shall  have  a  son, 
shall  attain  his  age  oftwenty-one  years,  and 
from  and  immediately  after  such  son  of 
Benjamin  shall  attain  his  age  of  twenty- 
one  years,  then  to  the  trustees,  &c.,  to 
support  contingent  remainders,  and  to  per- 
mit and  suffer  such  son  to  have,  receive 
and  take  the  rents,  issues  and  profits  there- 
of, for  and  during  the  term  of  his  natural 
life,  and  after  his  decease  to  the  heirs  male 
of  such  son,  and  for  want  of  such  issue  to 
the  second,  third,  fourth,  flfUi  and  all  and 
every  other  son  and  sons  of  the  body  of  the 
said  Benjamin,  lawfully  begotten,  severalty, 
successively,"  Ice.  There  was  then  a  like 
provision  for  the  testator's  son  Lewis  and 
his  issue;  and  in  default,  &c.  then  for 
the  son  of  the  testator's  daughter  Abigail 
and  her  issue ;  and  in  default,  to  the  son 
of  the  testator's  daughter  Winifred  and  her 
issue.  And  the  testator,  after  giving  cer- 
tain specific  legacies,  gave  the  residue  to 
his  wife,  his  son  Philip,  and  his  daughters 
Abigail  and  Winifred,  in  equal  sharea. 

The  testator  died  in  17S9.  The  sons 
Benjamin  and  Lewia  sueceiaively  entered 
into  poasessioo,  and  died  without  mala 
issue,  in  1832  and  1646.  Abigail  had 
died  in  1809,  but  left  a  son,  E.  W.  Lewis, 
and  a  daughter,  Margaret ;  the  son  attained 
twenty-one,  but  died  the  following  year,  a 
bachelor,  leaving  hi*  sister  Margaret  (the 
respondent)   hia   personal   representative. 
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The  testator's  eldest  son  (Philip),  who  was 
the  testator's  executor  and  residuary  lega- 
tee, died  in  1837,  leaving  a  widow,  the 
appellant. 

In  1855  Margaret  Lewis  filed  her  bill 
against  Mrs.  Williams  and  the  representa- 
tives of  the  trustees,  for  the  recovery  of 
the  leaseholds,  and  in  November  1856  Vice 
Chancellor  Kindersley  made  a  decree  in 
her  favour  (1).  This  decree  was  afterwards 
affirmed  by  Lord  Chancellor  Cranworth. 
The  present  appeal  was  then  brought. 

Mr.  Malins  and  Mr^  Harris  Prender" 
ga»t  contended   that  all   the    limitations 
subsequent  to  those  in  favour  of  the  son 
of  Benjamin  were  void  for  remoteness,  and 
that  the  same  objection  affected  the  direc- 
tion as  to  the  term  for  accumulation  for 
payment  of  legacies.     They  cited— 
Knighi  v.  Ellis,  2  Bro.  C.C.  570. 
Ex  parte  Wynch,  5  De  Oex,  M.  &  O. 
188;   s.  c.  23  Law  J.  Rep.  (n.s.) 
Chanc.  930. 
Forth  V.  Chapman,  1  P.  Wms.  663. 
Hodgeson  v.  Bussey,  2  Atk.  89. 
Sands  v.  Dixwell,  2  Yes.  652. 
Clare  v.  Clare,  Ca.  t.  Talb.  21. 
Palmer  v.  Holford,  4  Russ.  403  ;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  104. 
Speahman  v.  Speakman,  8  Hare,  180. 
Lord  Dungannon  v.  Smith,  12  CI.  &  F. 

546. 
Oddie  V.  Brown,  4  Jur.  N.S.  605 ;  s.  e, 

post. 
Lord  Southampton  v.  the  Marquis  of 
Hertford,  2  Yes.  &  B.  54. 

Mr,  J,  Baily  and  Mr,  W,  W,  Cooper 
were  not  called  on. 

The  Lord  Chancellor  (Lord  Chelms- 
ford) adopted  the  rule  with  respect  to 
legacies,  as  stated  in  Roper  (c.  xzii.),  that 
if  personal  estate  be  given  by  will  to  A. 
and  the  heirs  of  his  body,  as  such  words 
would  create  an  express  tail  in  freehold 
lands,  so,  in  personal  estate,  they  would 
vest  the  absolute  interest,  and  the  re- 
mainder and  the  subsequent  limitation 
depending  on  a  failure  of  them  will  be  of 
no  effect.  It  was,  however,  contended 
that  this  was  not  an  inflexible  rule ;  but 

(1)  Lewii  V.  Hopkins,  3  Drew.  668. 


was  adopted  to  prevent  the  intention  of 
the  testator  from  being  defeated,  and  that 
where  the  existence  of  this  absolnte  inter- 
est would  have  the  effect  of  defeating  the 
testator's  intention,  it  could  not  be  sllowed 
to  take  effect ;  and  Ex  parte  Wynch  was 
cited.  There  the  bequest  was  to  a  married 
woman  of  an  annuity  for  her  life,  and  the 
issue  of  her  body  lawfully  begotten,  on 
failure  of  which  to  revert  to  her  heirs,  with 
a  request  that  K.  and  C.  would  act  as 
trustees  for  her;  so  that  the  annuity  might 
be  secured  for  her  sole  benefit.     This  was 
held  to  be  a  life  interest  only,  with  a  gift 
to  the  issue  by  way  of  remainder.    There 
the  words  were  "  issue  lawfully  begotten"; 
which  were,  as  Lord  Cranworth  observed 
in  that  case,  much  more  flexible  than  the 
words  "  heirs  male."     The  appellant  had 
attempted  to  shew  that  the  words  "  heirs 
of  the  body,"  in  order  to  effectuate  the  inten* 
tion  of  the  testator,  had  been,  with  refer- 
ence to  personal  property,  treated  as  words 
of  purchase ;  and  to  support  this  argument 
Hodgeson  v.  Bussey  and  Sands  v.  DixveU 
were  cited.     The  former  was  the  case  of  a 
settlement,  which,  although  it  was  exe- 
cuted, yet  being  evidently  a  provision  for 
the  children,  shewed  a  plain  intention  that 
it  should  not  vest  in  the  wife  absolutely ; 
and  the  superadded  words,  such  as  **  exe* 
cutors,  administrators  and  assigns,"  shewed 
clearly  that  "  heirs  of  the  body,"  which 
were  those  used,  were  not  meant  as  words 
of  limitation.     In  Sands  ▼.   Dixwell  the 
trust  was  to  the  executors,  and  the  devi- 
sees in  trust  were  to  convey.     The  inten- 
tion, therefore,  had  room  to  operate ;  and 
the  separate  trusts  to  the  use  of  the  wife 
were  considered  an  indication  of  the  inten- 
tion.    The  intention  in  all  these  cases  was 
collected  from  the  words  of  the  will.    But 
none  such  could  be  so  collected  here ;  and 
the  appellant  actually  assumed  an  inten- 
tion different  from  the  words  used,  and 
then  insisted,  upon   authorities  cited  for 
that  purpose,  that  no  such  assumed  inten- 
tion could  be  carried  into  effect.     It  was 
better,  where  words  capable  of  a  definite 
meaning  were  used,  not  to  speculate  npon 
intention,  but  to  take  the  ordinary  meaning 
of  the  words  used.     The  declarations  in 
this  will  were  certainly  capricious  ;  but  if 
capable  of  execution  they  must  be  exe- 
cuted*    Benjamin  was  to  be  supplanted  by 
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hit  own  ion  (ft  cnrions  prorision  certainly), 
vbcD  th&t  aon  Utaincd  twenty-one ;  but  the 
taitalor  did  not  ibcw  by  any  wordi  in  the 
Fill  an  intention  that  if  Benjamin  died 
without  a  ion  who  attained  twenty-one, 
the  ettate  should  not  go  over  to  Lewit  and 
bis  iwaft.  On  the  contrary,  he  bad  pro- 
Tided  witb  respect  to  Lewii,  and  after  bim 
ta  Abigail'i  toni,  preciiely  the  same  cet  of 
deralution*  of  the  property.  Under  theM 
drenmttancea,  the  analogy  of  freehold  limi- 
tationi  inust  be  taken,  and  the  wordi 
"heirs  male  "  must  be  taken  as  words  of 
limitation.  This  would  give  Benjamin's 
ion  an  eatate  tail  in  freehold,  and  most 
therefore  give  bim  an  absolute  interest  in 
leuebold  property.  The  other  limitations 
were  consequently  alternative  limitations, 
which  took  effect  on  the  failure  of  the  fint. 
The  decree  of  the  Court  below  wa*  there- 
fore correct,  and  must  be  affirmed. 

But  anodier  point,  involvitig  the  same 
objection  of  remoteness,  had  been  raised, 
Si  to  the  trust  for  accumulation  for  pay- 
ment of  debts  and  legacies  under  the  term 
of  thirty  years.  This  wm  alleged  to  be 
a  trust  for  accumulation  for  an  arbitrary 
period,  the  persons  who  were  ultimately  to 
take  the  fund  not  being  in  existence,  and 
the  trust  therefore  being  void  aa  tending 
to  a  perpetuity.  But  that  was  not  so.  The 
trust  was  for  the  payment  of  "  legacies." 
Had  it  been  to  apply  the  rents  and  profits 
insatiafactionof  thelegacieiduring  the  term 
of  thirty  years,  that  would  have  been  good. 
This  waa  a  trust  for  the  payment  of  lega- 
cies ;  but  the  only  "  legacies"  to  be  found 
in  the  will  was  one  legacy  of  6001.,  which 
was  to  be  paid  to  a  person  on  her  arriving 
at  twenty-one ;  so  that,  in  fact,  the  object 
was  to  Bccamulate  fundi  for  the  payment 
of  one  legacy,  which  was  payable  not 
beyond  tfae  period  allowed  by  law.  There 
was,  therefore,  a  de6nite  limitation  given 
to  this  period  of  accumulation  by  the  cha- 
racter of  the  legacy  in  respect  of  which  it 
was  to  take  place.  In  bit  opinion,  the 
judgment  of  the  Court  below  ought,  on 
both  points,  to  be  affirmed. 

Lord  WKNBi,a¥DAi.£  entirely  concurred. 
Lord  Ckahwokth  wished  only  to 
add  ft  word,  to  declare  that  he  fully 
adhered  to  the  opinion  he  had  expressed  in 
the  Conrt  of  Chancery  ;  and  to  ssy,  that 
if  intention  were  to  be  taken  as  the  ground 
of  decisicn,  he  believed  that  the  construc- 


tion contended  for  by  the  appellant,  ao  far 
from  effectuating,  would  defeat  the  tes- 
tator's intention. 

LoKD  KiNosDowM  expressed  his  concur- 
rence with  hii  noble  and  learned  friends. 
Judgment  affirmed. 


UOttETT  e.  ENBaniST. 


M.R.     > 
April  15.  S 
Injunetitm^Bill  of  Dueovery, 

A  plaintiff,  aho  filed  a  bill  againtt  par- 
tie*  abroad,  and  on  a»  affidavit  of  meritt 
oblaintd  an  injunction  to  tiay  proeeedingt  at 
law,  cannot,  upoH  a  tufficienl  antaer  being 
put  in,  retain  the  injunction  upon  inferenet* 
to  be  drawn  from  a  previoue  evaiive  aniwer 
and  the  proceedingt  taken  upon  the  exeep' 
liene.  And  though  it  wai  tuggeeted  that  tha 
biii  had  been  amended  and  filed,  the  injunc- 
tion was  dieiohed il). 

The  bill  wa*  filed,  by  John  Mollett  and 
others,  trading  under  the  firm  of  John 
Henry  Schroeder  8c  Co.,  against  Lawrence 
Nicholas  Enequist,  O.  F.Tbomson ,  Quincey 
Hew  and  David  Wallace,  to  obtain  a  dis- 
covery of  facts,  and  alio  relief  from  any 
agreement  to  pay  a  large  mm  for  the  sal- 
vage of  five  cask*  of  gold,  which  had  been 
(hipped  per  Eagle  from  Cronstadt  to  H  nil. 

On  the  5tb  of  November  1857  the  ship 
struck  on  Fahludd  Ree^  on  the  south-ea*t 
coa*t  of  Oottland. 

On  the  same  day  it  waa  alleged  that 
Capt.  Ford,  onbehalf  of  the  owners,  agreed 
with  O.  F.  Thomson  that  upon  bis  taking 
upon  himielf  the  mpon*ibility  of  landing 
the  gold  and  transmitting  it  to  Wiiby,  and 
delivering  it  into  the  hands  of  L.  N.  Ene- 
quist, he  should,  after  having  fulfilled  the 
conditions,  receive  one-tenth  part  thereof 
as  salvage. 

The  gold  wa*  safely  delivered  to  L.  N. 
Enequist,  who  waa  British  Vice  Consul 
and  Lloyd's  agent  at  Gottland,  and  he  for- 
warded it  to  Messrs.  Rew  and  Wallace,  of 
London,  with  a  claim  of  4,678l.  for  salvage, 
&c.;  this  claim  was  disputed.  The  gold 
was  given  up  to  the  plaintiffs  on  their 
depositing  5,1201.  with  Measr*.  Prescott 
&  Orote,  the  bankers,  in  the  joint  namea 
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and  to  the  joint  order  of  the  plftintifia  and 
Mesara.  Rew  &  Wallace. 

The  plaintiffs  then  filed  this  bill  to  have 
the  agreement  for  salvage  declared  void, 
and  af^er  payment  of  a  reasonable  sum  for 
salvage  to  obtain  the  surplus  of  the  5,120/. 
The  bill  also  prayed,  in  the  alternative, 
for  an  issue  to  try  the  validity  of  the 
agreement,  and  for  an  injunction  to  restrain 
the  defendants  from  proceeding  at  law 
upon  the  agreement. 

An  answer  was  put  in  to  this  bill,  and 
exceptions  were  taken  to  it  for  insufficiency, 
some  of  which  were  allowed. 

On  the  Ist  of  June  1858  Mr.  Enequist 
brought  two  actions  against  the  plaintiffs 
for  sums  amounting  to  4,678/.  on  account 
of  salvage,  and  for  charges  of  watching, 
carriage  and  safe  keeping  the  gold,  as  well 
as  for  average  charges,  commission  and 
forwarding  the  gold  to  London. 

The  plaintiffs  then  moved  for  an  injunc- 
tion to  restrain  the  defendant  from  pro- 
ceeding with  the  actions ;  and  on  the  28th 
of  July  1858,  upon  an  affidavit  of  the 
plaintiffs  as  to  merits,  the  same  was  granted. 

On  the  nth  of  March  1859  the  defen- 
dants put  in  a  further  answer,  and  the  time 
having  expired  without  any  further  excep- 
tions being  taken  to  the  second  answer, 
the  defendants  moved  to  dissolve  the  in- 
junction. 

Mr.  Selwyn  and  Mr.  Piggoit^  in  support 
of  the  motion,  cited  Fox  v.  Hill  (2). 

Mr.  R.  Palmer  and  Mr.  Druce  appeared 
for  the  plaintiffs. 

The  Master  op  the  Rolls. — It  is  ma- 
terial to  consider  in  what  way  the  15  &  16 
Vict.  c.  86.  has  altered  the  law.  By  the 
old  practice,  when  a  plaintiff  filed  a  bill 
for  an  injunction  to  restrain  proceedings  at 
law,  he  was  entitled  to  an  injunction  until 
the  defendant  filed  a  sufficient  answer,  and 
when  exceptions  were  allowed  to  the  an- 
swer the  common  order  obtained  was  for 
leave  to  amend  the  bill,  with  a  direction 
that  the  defendants  should  answer  the 
amendments  and  exceptions  together;  in 
that  case  the  injunction  was  continued 
until  a  sufficient  answer  was  put  in  to  the 
amended  bill.  But  if  the  plaintiff  allowed 
the  exceptions  to  be  answered,  and  after- 
wards amended  his  bill,  then  the  injunction 

(2)  2  De  Gex  &  J.  3^3. 


dropped  of  itself  as  a  matter  of  eovne, 
that  is  to  say,  the  time  for  excepting  to 
the  answer  having  expired,  the  injunction 
was  dissolved  upon  a  mere  motion  of  course. 
When  the  15  &  16  Vict.  c.  86.  was  passed 
it  required  the  Court  to  assimilate  the 
practice,  to  some  extent,  to  the  case  of  an 
injunction  upon  merits;  and  section  58. 
required  the  plaintiff  to  make  an  affidavit 
of  merits  with  respect  to  the  case  which 
he  had — for  a  defence  to  the  action  at  law 
—or  for  a  case  for  coming  into  equity,  and 
for  that  purpose  it  assimilated  the  case 
as  nearly  as  possible  to  that  of  a  special 
injunction,  although  it  was  the  case  of  a 
common  injunction,  and  thereupon  it  was 
supposed  that  they  were  identical  in  all 
respects.  But,  having  been  a  member  of 
the  commission  who  recommended  the 
alteration  of  the  law,  I  expressed  an  opin- 
ion that  the  statute  did  not  by  that  alteta- 
tion  intend  to  take  from  the  plaintiff  the 
advantage  which  he  would  gain  of  having 
the  right  to  a  full  discovery  from  the  defen- 
dant; and  accordingly  not  only  have  I 
acted  upon  that,  but  the  Vice  Chancellois 
have  concurred  with  me,  and  have  acted 
in  the  same  manner. 

The  plaintiff  here  has  had  the  benefit  of 
that  practice  upon  the  present  occasion; 
he  has  had  a  ftill  discovery ;  a  complete 
answer  has  been  put  in ;  and  all  that 
occurs  now  is,  that  I  am  informed  that  the 
bill  has  been  amended  either  to-day  or 
yesterday,  and  that  this  amended  bill  is 
put  upon  the  file,  but  of  this  I  have  no 
evidence ;  but  if  I  had,  I  do  not  think  it 
very  material,  because  all  that  I  am  asked 
to  do  now  is  upon  inferences  to  be  derived 
from  the  evasive  answer  given  to  the  ori- 
ginal bill,  coupled  with  the  facts  arising 
from  the  answers  to  the  exceptions  which, 
it  is  alleged,  shew  very  great  cause  of  sus- 
picion. On  that,  however,  I  say  nothing,  not 
wishing  to  prejudge  any  question,  whether 
it  be  tried  here  or  at  law ;  but  assuming 
all  that  is  urged  to  be  correct,  it  would  not 
make  out  a  case  in  which  this  Court  has  a 
question  to  try  in  equity,  when  there  is  an 
equitable  question  to  be  established  ;  but 
it  only  shews  that  the  ultimate  question 
must  be  tried  at  law.  It  is  one  that  may 
possibly  be  tried  in  this  court,  but  it  is  a 
legal  question— 'a  pure  question  of  fact  to 
be  determined  by  a  Court  of  law,  and  in 
which  it  is  justly  observed,  that  if  I  enter- 
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tain  very  eonmderable  doabt  with  respect 
to  the  contradiction  of  the  testimony  before 
me  ftt  tbe  hearing  of  the  cause,  I  should, 
in  ease  tliere  were  no  action,  either  direct 
an  issue  to  try  the  question,  or  summon  a 
jury  and  have  witnesses  examined  before 
me  md  voce  for  the  purpose  of  determining 
tbat  qaestion.  If  the  plaintiff  is  able  to 
make  a  new  case,  which  may  entitle  him 
to  an  injunction,  nothing  I  have  said  will 
preclude  him  from  adopting  that  course  ; 
but  the  full  discovery  required  having  now 
been  given,  and  it  appearing  that  the  ques- 
tion is  one  properly  to  be  tried  at  law,  this 
injunction  must  be  disaolved. 


BATES  e.  JOHNSOir. 


WoOD,V.C.  7 
April  20,  27.  > 
Mortgage —  Taekii^^Notice —  Tnutee, 
A  mortgagee  of  an  equHy  of  redemption 
vilhoml  notice  of  prior  equitable  charge*,  is 
entitled,  even  after  a  foreclotvre  bill,  filed 
bg  the  intervening  incumbrancer,  to  get  m 
the  legal  etlate  and  lack  hit  mortgage. 

T.  E.  B,  by  ante-nuptial  settlement,  cove' 
naated  to  convey  certain  freehold  hereditO' 
Memtt  of  which  he  ttas  teiied  in  fee,  to  tntstees, 
Mpon  trust*,  for  the  benefit  of  hintielf  and 
hi*  wife  and  the  children  of  the  marriage. 
JVo  eonveganee  was  ever  made,  and  T.  E.  B. 
afterwards,  in  fravd  of  the  settlement,  exe- 
cuted a  mortgage  of  the  premites,  and  vtifi- 
sequently  mortgaged  the  equity  of  redemp' 
tton,  ttowe  of  the  mortgagees  having  notice 
of  the  trusts  of  the  settlement.  The  first 
mortgagee  having  afterward*  received  notice 
of  the  trusts  of  the  settlement,  it  was  held, 
that,  nelwilhstanding  such  notice,  he  was  at 
liberty  to  transfer  the  legal  eitate  to  any 
person  who  would  pay  off  bit  incumbrance, 
being  in  a  different  position  from  a  dry 
tnutee  or  a  satisfied  mortgagee. 

By  an  indenture,  made  in  contemplation 
of  the  marriage  of  Thomas  Ellis  Bates 
with  Lncy  Baden,  and  dated  the  28th  of 
Joly  1823,  certain  freehold  hereditaments, 
of  which  T.  E.  Bates  was  seised  in  fee, 
were  covenanted  to  be  conveyed  to  the 
use  of  trustees,  upon  trust  during  the  joint 
lives  of  T.  E.  Bates  and  L.  Baden,  to  pay 
the  rents  to  her  separate  use,  with  remain- 
der  apon  trust  for  the  rarvivor  of  tfaem 


(br  life,  with  reminder  upon  trusts  for 
the  cliildren  of  the  marriage ;  and  It  wU 
declared,  that  from  and  immediately  after 
the  solemnization  of  the  marriage,  and 
until  the  premises  should  be  conveyed,  th« 
tame  premises  and  the  rents  and  profits 
thereof  should  beheld,  paid, applied  anddis' 
posed  of,  upon  and  for  such  and  the  same  or 
the  like  trusts,  ftc,  and  subject  to  the  same 
powers  and  authorities  as  were  thereinbe^ 
fbre  mentioned  and  agreed  upon  concerning 
the  same,  to  be  inserted  and  contained  in 
the  said  settlement  or  settlements  to  bo 
made  as  aforesaid,  and  that  all  such  trnsta, 
&c.  should  and  might  be  executed  in  at 
ample  a  manner  as  if  such  settlement  wm 
actually  made  and  executed,  or  as  near 
thereto  as  might  be. 

The  marriage  was  solemnised  on  the 
29th  of  July  1B23,  and  the  plaintiA  were 
the  only  issue  of  the  marriage. 

No  settlement  was  ever  made  in  pur- 
suance of  the  above-mentioned  agreement, 
and  T.  E.  Bates  continued  to  receive  the 
rents  down  to  his  bankruptcy  in  January 
1858. 

In  1647  and  1848,  T.  E.  Bates  mort- 
gaged the  premises  comprised  in  the  agree- 
ment, together  with  other  hereditaments, 
to  Henry  John  Brooke,  for  4,000^,  and 
delivered  the  title-deeds  to  the  mor^agee. 
In  1851,  1653  and  1855,  he  mortgaged 
the  equity  of  redemption  in  the  various 
premises  to  Edwin  Nash,  for  1,2001.,  and 
in  1856  he  again  mortgaged  the  equity  of 
redemption  to  Edward  Browne  Hooke. 
None  of  the  mortgagees  had  notice  of  the 
indenture  of  1623. 

The  bill  was  filed,  by  the  infant  children 
of  the  marriage,  against  the  assignees  in 
bankruptcy  of  T.  E.  Bates,  the  sevcr^ 
mortgagees,  and  T.  E.  Bates  and  Lucy 
Bates.  It  allied,  that  the  plsintifTa 
had  not  until  the  bankruptcy  any  notice 
of  the  mortgages  or  any  of  them,  and  H 
claimed  for  the  plaintifia  that  the  legal 
mortgage  to  Brooke  was  the  only  subsist- 
nig  chaise  npon  the  premises  eonipriied  in 
thedeedof  1823,  except  the  chai^  created 
by  that  deed,  and  that  they  were  entitled, 
upon  redeeming  the  legal  mortgage,  to 
hold  the  premises  dischai^ed  of  the  other 
incumbrances,  and  prayed  a  reconveyance 
to  new  trustee*  upon  payment  of  what 
should  be  due  to  the  first  mortgagee. 
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After  the  institution  of  the  suit,  Hooke, 
the  third  mortgagee,  redeemed  the  prior 
incumbrancers,  and  obtained  transfers  of 
their  mortgage  securities,  and  he  claimed 
to  be  entitled  to  the  benefit  of  all  the 
mortgage  securities  in  priority  to  the  trusts 
of  the  deed  of  1823. 

Mr.  Giffard  and  Mr.  Swamton^  jvn,^ 
argued  the  case  on  behalf  of  the  plaintiffs. 

Mr.  Willcock  and  Mr.  Dauney^  for  the 
defendant  Hooke. 

Mr.  H.  Stevenif  for  Brooke, 

Mr.  Speedy  for  the  assignees  in  bank- 
ruptcy of  T.  £•  Bates ;  and 

Mr.  JVickefu,  for  the  other  defendants. 

The  authorities  cited  were — 

Carter  v.  Carter^  3  Kay  &  J.  617; 

8.  c.  27  Law  J.  Rep.  (m.s.)  Chanc.  74. 
Peacock  v.  Burt,  4  Law  J.  Rep.  (n.b.) 

Chanc.  73. 
Rooper  v.  Harrison,  2  Kay  &  J.  86. 
Lacey  v.  Ingle,  2  Phil.  413. 
Belchier  v.  Butler,  1  Eden,  522 ;  s.  c. 

5  Bro.  P.C.  292. 
Ex  parte  Knott,  1 1  Yes.  609. 
Coote  on  Mortgages,  569. 

April  27.— Wood,  V.C— The  question 
is,  whether  Thomas  Ellis  Bates,  the  father 
of  the  plaintiffs,  haying  made  a  settlement 
by  which  he  agreed  to  convey  certain  pro- 
perty to  himself  for  life,  and  to  continue  it 
in  trust  for  his  children  afterwards,  and 
having  suppressed  that  settlement,  and  in 
fraud  of  it  executed  mortgages  which  are 
now  vested  in  the  defendant  Hooke,  who 
has,  since  the  institution  of  the  suit,  got 
in  the  legal  estate  in  the  first  mortgage, 
none  of  the  mortgagees  having  had  notice 
of  the  settlement,  that  legal  estate  can 
now  be  insisted  on  as  against  the  plaintiffs, 
who  have  filed  their  bill  to  redeem  Brooke, 
as  against  whom  they  admitted  that  they 
could  not  establish  any  priority,  but  in- 
sisted that,  upon  redeeming  him  they 
would  be  entitled  to  the  estate  discharged 
of  the  subsequent  mortgages,  notwith- 
standing the  legal  estate  had  been  got  in 
by  a  subsequent  mortgagee.  The  plain- 
tiffs admitted  the  long-established  doctrine 
that  where  there  is  a  mortgage  to  a  first, 
second  and  third  mortgagee,  and  all  of 
them  take  without  notice  of  the  securities 


of  the  others  at  the  time  of  advancing  the 
money,  if  the  third  mortgagee  can  manage 
to  obtain  the  estate  of  the  first  mortgagee 
he  can  squeeze  out  the  second  mortgagee; 
so  that  the  first  mortgagee,  should  both 
the  subsequent  incumbrancers  desire  to 
redeem   him,  can  give  the  preference  to 
whom  he   pleases.     It  has  been  held  in 
every  case  down  to  Peacock  v.  Burt,  which 
is  probably  one  of  the  most  striking  cases 
of  the  kind,  that  a  person  advancing  his 
money  without  notice  stands  in  an  equally 
good  position  in  every  respect  with  the 
other  incumbrancers,  except  as  to  time; 
and  having  afterwards  got  in  the  legal 
estate,  he  has  a  right  to  avail  himself  of 
that  legal  estate,  there  being  no  equity  to 
deprive  him  of  it  until  the  whole  of  the 
incumbrances  have  been    paid  off.     In 
Peacock  v.  Burt  the  first  mortgagee  had 
notice  of  the  second  mortgage;  then  he 
made  further  advances ;  and  then,  though 
with  notice  of  the  intervening  mortgage, 
transferred  his  mortgage  and  conveyed  his 
legal  estate  to  the  third  mortgagee  without 
informing  him  of  the  intervening  incum- 
brance.    It  was  there  held,  that  the  third 
mortgagee  was  entitled  to  hold  the  legal 
estate  discharged  of  the  intervening  mort- 
gage, of  which  the   first  mortgagee  had 
notice  when  he  transferred  the  legal  estate. 
It  has  been  contended  that  the  agreement 
from  and  after  the  marriage,  and  until  the 
property  shall  be  conveyed  and  assured, 
as    hereinbefore    mentioned,    "to   stand 
seised,"  &c.,  was  a  covenant  running  with 
the  land,  and  that  it  would  bind  Brooke  if 
he  had  notice,  and  that  it  might  even  hind 
him  if  he  had  not  notice;  at  all  events,  that 
it  would  bind  him  after  he  had  received  no- 
tice, being  equivalent,  in  fact,  to  a  declara- 
tion of  trust  inserted  in  Brooke's  own  deed, 
by  which,  after  satisfying  his  own  mortgage, 
he  would  be  bound  to  hold  the  property 
subject  to  the  trusts  of  the  settlement.   It 
was  further  said,  that  it  would  be  a  breach 
of  trust  in  Brooke,  who  was  distinctly 
affected  by  the  trust  of  the  settlement,  to 
convey    the   property    to    a    subsequent 
mortgagee  without  conveying  it  upon  those 
trusts  by  which  he  was  himself  affected. 
After  carefully  considering  the  authorities 
referred  to  in  Carter  v.  Carter,  I  do  not 
see  that  there  can  be  any  doubt  upon  the 
doctrine,  as  it  appears  to  me  established  by 
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tht  MilhoiitiM,  thftt  any  penon  holding 
10  nntatiified  mortgige  or  chsi^,  may 
it  taj  period  convey  the  legal  eitate  in 
Ktpect  of  his  nnaatiified  mortgag«  or 
chirge  to  any  lubaeqaent  iocumbranoer 
who  may  have  advanced  hit  money  without 
Dotiw  of  any  intervening  incumbraQce, 
and  he  may,  by  lo  doing,  give  a  benefit  to 
neb  other  incumbrancer  of  which  the 
Coort  cannot  deprive  him,  vis,,  a  right  to 
inii*t  upon  that  legal  eitate  which  he  haa 
thu  properly  acquired.  I  do  not  flud 
uy  caae  where  a  person  holding  ai  a 
tnuEee  a  dry  legal  eitate,  and  fixed  with 
notice,  baa  been  allowed  to  convey  that 
utite  alter  be  baa  bad  notice,  or  to  give  to 
athen  a  lecority  which  he  only  obtained 
by  committing  a  breach  of  trait.  Jlfaua- 
irett  V.  Mamdrell  ( 1),  Sa%ndeTt  v.  Dthta 
{2),  ind  AUeti  v.  Knight  (3),  have  deter- 
nined  that  where  there  ia  an  expreaa 
declaration  of  truit,  the  truitee  cannot 
convey  the  trust  property  otherwise  than 
u  he  holda  it,  vis.,  fettered  and  accom- 
ptoied  by  the  trusti  upon  which  the  eitatei 
ire  heldj  and  I  had  occaiion  in  Carter  v. 
Carttr  to  say  that  I  had  not  heen  able  to 
find  any  ease  of  a  dry  trait  of  a  aatiified 
mortgage  or  a  latiified  term  of  yean  atten- 
dant upon  the  inheritance,  where  a  lecond 
mortgagee,  without  notice  of  a  previous 
incumbrance,  had  been  held  to  be  entitled 
to  obtun  from  the  truitee  with  notice  a 
conveyance  of  the  legal  eitate. 

In  the  present  caae  there  was  a  fint 
mortgagee  unsatisfied,  and  talcing  without 
iny  notice  whatever  of  the  truit  upon  bii 
mortgage  deed,  without  any  engagement  on 
his  part  to  enter  into,  fulfil  or  undertake 
iny  truit,  and  being  merely  informed 
aderwardi  that  there  was  a  truit  affecting 
the  property  upon  which  he  held  his  mort- 
gage. Under  these  circum stances,  be  ii 
in  the  condition  of  any  other  unsatisfied 
mongagee,  and  he  haa  a  right  to  transfer 
that  mortgaged  estate  which  has  lo  veited 
in  bim  to  any  one  who  will  pay  off  hii 
debt.  He  is  not  to  be  fettered  with  any- 
thing whatever  relating  to  the  trust,  which 
he  has  not  undertalcen,  and  which  he  haa 
not  assumed,  but  of  which  he  ia  informed 

(1)  10  Ve».24«. 

(2)  SVem.ZTl:  i.e.  2  Freem.  123. 

(3)  S  Hue,  272;  *.c.  IS  Law  J.  Rep.  (K.a.) 
Cbiac  430  ;  IS  Ibid.  S70. 


after  advancing  th«  money  and  obtaining 
tho  legal  estate.  He  is  not  obliged  to 
incumber  himself  with  any  of  those  con- 
siderations, and  he  is  fully  justified  in 
transferring  the  legal  estate  as  he  took  it 
from  the  mortgagor,  aubject  simply  to  the 
equity  of  redemption,  to  the  second  or 
third  incumbrancer.  What  equity,  then, 
ia  there  against  a  second  or  third  incam- 
hrancer,  who,  having  advanced  his  money 
without  notice  of  any  prior  charge,  baa 
fairlyand  properly  obtained  the  legal  estate  f 
The  position  is  correlative.  If  the  holder 
of  the  legal  estate  can  lawfully  part  with  it, 
the  acceptor  of  the  legal  eitate  can  avail 
himself  of  it  for  every  purpose  and  for 
every  charge  which  he  has  obtained  upon 
the  property  without  notice  of  the  rigbta 
of  any  penon  in  priority  to  his  own.  He 
is  entitled  to  do  so  at  any  period  afler  aa 
well  as  before  bill  filed,  according  to  the 
class  of  authorities  ending  in  Peaeoek  v, 
Burt,  from  which  this  case  cannot  he  dis- 
tinguished. Upon  the  authoritie*  there  ia 
nothing  to  justify  me  in  holding  that 
Brooke  could  not  lawfully  part  with  hii 
legal  estate  as  long  aa  his  debt  remained 
unpaid ;  and  having  parted  with  it,  that 
legal  estate  cannot  be  taken  from  the  per- 
son holding  it  until  the  whole  of  his  debt 
has  been  satisfied.  The  hill,  therefore, 
must  be  treated  as  a  redemption  bill,  and 
the  accounts  mult  he  taken  in  the  eommon 
form. 


LoBDl  JuiTlClS.1  THE    ATTORNET   QKNEKaL 

May  12,      |  o.  hahubr. 

Praetice-—CoiU — Information — Form  of 
Order — Attorney  General, 

In  an  information  filed  hefore  the  pautng 
of  the  act,  18  ^  19  fiet.  e.  90,  'An  act  for 
the  payment  of  eoitt  in  proceedings  itutitmted 
on  behalf  of  the  Croan  in  maileri  relating 
to  the  revenue,  and  for  the  amendment  of 
the  procedure  and  practice  in  Crown  mile 
in  the  Court  of  Exchequer,'  the  Court  hae 
no  juriidiclion  to  order  the  Attorney  Gene- 
ral to  pay  the  eoilt  of  a  luceeiiful  defendant: 
alitor,  uith  reipeef  to  defendant!  made  par- 
Uee  after  the  patting  of  the  act. 

This  wai  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart,  in  the  above-named 
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case,  reported  27  Law  /•  Rep,  (nji,) 
Chanc.  837. 

The  information  was  filed  on  the  5th  of 
January  1854 ;  was  amended  on  the  2nd 
of  July  1855 ;  and  re-amended  on  the  10th 
of  June  1856.  By  the  latter  amendment, 
Wyndham  Edward  Hanmer,  and  Edward 
Henry  John  Hanmer  and  James  Eyton 
were  made  defendants.  In  June  1858  the 
information  was  dismissed,  with  costs;  and 
from  so  much  of  the  decree  as  directed 
the  Attorney  General  to  pay  the  costs  of 
Sir  John  Hanmer  the  Crown  appealed. 

By  the  1st  section  of  the  act  mentioned 
in  the  heading  of  this  report,  and  which 
statute  received  the  royal  assent  on  the 
14th  of  August  1855,  it  is  enacted  (after 
reciting,  **  whereas  it  is  expedient  to  assi- 
milate the  law  relating  to  the  recovery  of 
costs  in  such  proceedings,  hy  or  on  behalf 
of  the  Crown,  to  that  in  force  as  to  proceed- 
ings between  subject  and  subject"),  *'  that 
in  all  informations,  actions,  suits  and  other 
legal  proceedings  to  be  hereafter  instituted 
before  any  Court  or  tribunal  whatever  in 
the  United  Kingdom  of  Great  Britain  and 
Ireland,  by  or  on  behalf  of  the  Crown, 
against  any  corporation,  or  person  or  per- 
sons, in  respect  of  any  lands,  tenements  or 
hereditaments,  or  of  any  goods  or  chattels 
belonging  or  accruing  to  the  Crown,  the 
proceeds  whereof,"  &c.  the  Attorney  Gene- 
ral shall  be  entitled  to  recover  costs  on 
behalf  of  the  Crown,  when  judgment  shall 
be  given  for  the  Crown,  in  the  same  man- 
ner as  in  proceedings  between  subject 
and  subject.  And  by  the  2nd  section  it 
is  enacted,  '*  that  if  in  any  such  information, 
&c.  judgment  shall  be  given  against  the 
Crown,  the  defendant  or  defendants  shall 
be  entitled  to  recover  costs  in  like  man- 
ner, and  subject  to  the  same  rules  and 
provisions  as  though  such  proceedings  had 
been  had  between  subject  and  subject,"  &c. 

The  Solicitor  General,  Mr.  W.  M. 
James  and  Mr.  Hanson,  for  the  Attorney 
Genera],  supported  the  appeal,  contend- 
ing that  the  costs  of  Sir  John  Han- 
mer, against  whom  the  information  was 
originally  filed,  in  January  1854,  and 
therefore,  before  the  statute  (18  &  19 
Vict.  c.  90.)  came  into  operation,  had 
been  improperly  given  against  the  Crown 
by  the  Vice  Chancellor ;  for  inasmuch  as 


the  act  of  parliament  had  bo  fetrotpecttve 
operation,  the  rule  in  respect  to  cotta  then 
prevailing  must  be  held  to  apply.  That 
rule  was,  that  the  Attorney  General,  suing 
on  behalf  of  the  Crown  in  the  performance 
of  his  public  duty,  should  never  be  called 
upon  to  pay  costs  in  a  court  of  equity. 
Nor  was  it  to  be  lost  sight  of  that  there 
was  no  fund  out  of  which  Sir  John  Han- 
roer's  costs  could  be  paid ;  and  if  the  order 
of  the  Vice  Chancellor  were  to  stand,  the 
present  Attorney  General,  Sir  Fitsroj 
Kelly,  who  was  not  Attorney  General 
when  the  information  was  filed,  must 
personally  bear  them.  The  learned  coun- 
sel said,  that  no  complaint  was  made 
against  the  order  for  costs  as  to  the  defen- 
dants Wyndham  Edward  Hanmer,  Edward 
Henry  John  Hanmer  and  James  Eyton, 
inasmuch  as  those  persons  were  made  de- 
fendants, by  amendment,  after  the  act 
parliament  came  into  operation.  As 
Sir  John  Hanmer's  costs,  they  cited 
relied  upon  the  following  cases  :— 

The  Attorney  General  v. 
1  Sim.  &  S.  894,  897. 

The  Attorney  General  v.  the 
tion  of  London^  2  Mac.  &  6.  24i 
s.c.  19  Law  J.  Rep.  (n.s.)  CI 
814:  on  appeal,  1  H.L.  Caa.  44(W 

The  Lord  Advocate  v.  Lord  Dmng^^,^ 
9  CI.  &  F.  173. 

The  Lord  Advocate  v.   Hamilton,^ 
Macq.  46. 

Smith  V.  the  Earl  of  Statr^  2  If  ^  . 
Cas.  807. 


Mr.  E.  F.  Smith  appeared  for  the 
dants  other  than  Sir  John  Hanmer,  hft, 
did  not  appear  upon  the  appeal. 


Lord  Justice  Knight  Brucb.— I  wa 
we  could  do  as  Sir  John  Stuart  has  don^^ « 
but  I  fear  we  cannot.  The  precedenu-^ 
and  the  course  of  proceeding  are  toostroi^^^ 
against  our  doing  so.  Still  I  hope  ihi^^ 
the  Crown  will  be  able  to  provide  for  ti^^! 
costs  of  this  gentleman.  I  fear  we  ha^^^ 
not  the  means  of  finding  them  for  him. 

Lord  Justice  Turner. — I  entirely 
cur,  both  in  the  view  that  we  have  no  po 
to  give  these  costs,  and  in  the  expression 
my  regret  at  feeling  compelled  so  to  dedd^^ 


After  some  further  discussion,  the  o 


TiH-IZTlII.]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


MS 


nude  wu  limflar  to  that  tnkde  \>y  Vice 
Clianeellor  Wood,  on  the  9th  of  November 
1R5S,  in  The  Attontey  General  v.  Mathitu 
(]).  The  Coort  doth  order,  that  the  co*ta 
or  the  defeodaots,  Wyndbam  Edward  Han- 
ner,  Edward  Henry  John  Hanmer  and 
ixme*  Ejrton,  of  this  application,  be  taxed 
by  (he  proper  Taxing  Maater  of  thi(  court; 
ud  that  the  lame,  when  taxed,  be  paid  to 
the  nid  defendaota,  in  the  manner  directed 
bj  the  act  or  parliament,  18  &  19  VicU 
c.  90,  intituled,  &c.,  with  liberty  to  the 
uid  defendant*  to  apply  to  this  Court,  aa 
ihey  may  be  adviaed,  with  reapect  to  luch 


L.C.     1 
12./ 


PBAHCB  r.  UND8AT. 


"•J 

Praetiee — Eitrobiieiit  of  Deere»—Vaeat' 


A  itjt»i€»t  ottered  a  caveat  againtl  en- 
TDtme»t  of  a  decree  on  the  22nd  of  Deeenber. 
Ok  tie  2*d  of  March  he  obtained  an  order 
la  irt  doM  the  appeal,  and  eerved  the  order 
M  tJle  2Srd  of  April.  On  the  S9th  of 
Manh  netiee  wom  given  that  the  docket  for 
nr«J«eat  would  be  pretented  for  the  Lord 
Ckaaeeller'eeitptalure,  unleti  the  appeal  were 
laJged,  and  m  order  for  aetling  down  the 
tame  terved  within  twenty-eight  dayt.  The 
appeal  tea*  tet  down  on  the  29ih  of  April, 
after  the  expiration  of  the  twenty-eight  day*, 
ni  Ike  enrolment  wot  eigned  on  the  follow- 
ing day : — Held,  that  although  to  protecute 
the  caveat  with  effect,  according  to  the  4f& 
Order  of  Amgvtt  1 SS2,  the  appeal  otight  to 
hate  been  tet  down  and  notice  of  it  lerved 
wtlAis  the  twenty-eight  day*,  yet,  a*  the  de- 
fexdamt  appeared  to  have  been  mitled,  the 
etnlmenl  wot  vacated  on  the  ground  of 


Thit  was  an  application  by  the  defen- 
daiiu  to  vacate  the  enrolment  of  a  decree, 
dated  the  21st  of  December  18.18,  on  the 
ground  of  irregularity  and  lurpiite.  On 
ihe  32ad  of  December  I8S8,  the  defen> 
dants  lodged  a  caveat  againat  enrolmenL 
On  the  2nd  of  March  1859  the  defendanU 

0)  For  Ihii  CBM,  tbongb  oot  the  ordn — ace  27 
U- 1.  Rep.  (v.a.)  Cbuc.  TSI. 
Ns*  8nm,  Ziyni-^CEAWO. 


presented  their  petition  of  appeal,  and  ob- 
tained the  usual  order  for  setdng  down  the 
same,  upon  payment  of  20/.  deposit  within 
a  week.  On  the  4th  of  March  the  deposit 
was  paid.  On  the  29th  of  March,  the 
appeal  not  having  been  set  down,  the  de- 
fendanti  received  notice,  from  the  Record 
and  Writ  Clerks'  Office,  of  the  docket  of 
enrolment  having  been  left  by  the  plaintiff 
for  tignatore  by  the  Lord  Chancellor;  and 
the  defendants  were  then  informed  that  the 
docket  would  be  presented  for  signature, 
unleas  the  defendants  lodged  their  appeal, 
and  served  an  order  for  setting  down  the 
same,  within  twenty-eight  days.  On  the 
23rd  of  April  the  defendants  served  the 
order  to  set  down  the  sppeal.  The  twenty- 
eight  days  from  the  29th  of  March  expired 
on  the  26tli  of  April,  which  was  Easter 
Tuesday,  and,  consequently,  the  offices 
weie  closed.  The  appeal  wsi  set  down 
on  the  29th  of  April,  but  on  the  30th  the 
plaintiff  obttuned  the  Lord  Chancellor's 
signstnre  to  the  enrolment,  and  on  the  2nd 
of  May  the  decree  was  enrolled. 

Mr,  G^atd  and  Mr.  Habertkon  Cos 
sppeared  for  the  defendants,  in  lupport  of 
the  application  to  vacate  the  enrolment, 
and  referred  to— 

Daniel'»  Chanc.  Praet.  (Srd  ediL)  789. 
StnUh'i  Chame.  Praet.  469. 
Ayekbovm'i  Chane.  Praet.  (Sth  ediL) 

195. 
RebintoM  V.  NewdUk,  S  Her.  IS. 
Greom  v.  Stinlo*,  2  Ph.  384;  s.  c.  IT 

Law  J.  Rep.  (n.s.)  Chanc.  1. 
Dearman  v.  fVych,  4  Myl.  ft  Cr.  550 ; 
s.c,  9  Law  J.  Rep.  (h.s.)  Chanc.  76. 
jfnon.  1  Vei.  826. 
Kev^  V.  Squire,  Ibid.  205. 

Mr.  Roll  and  Mr,  E,  R.  Turner,  for  the 
plaintiff.— In  the  cases  which  had  been 
cited  it  was  assumed,  that  if  the  order  for 
rehearing  had  been  obtained,  it  had  been 
set  down ;  it  was  not  the  practice  to  obtain 
the  order  and  not  to  set  it  down.  In  fact,  no 
notice  of  this  having  been  set  down  had  yet 
been  given,  although  notice  of  the  order  for 
setting  down  had  been.  But  if  notice  wa* 
not  necessary, setting  the  cause  down  within 
the  twenty-eight  days  was  necessary.  The 
defendants  said  that  it  migbt  be  set  down 
at  any  time  before  the  presentation  for 
SIT 
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enrolment.  They  did  set  it  down  on  the 
20th  of  April,  but  the  decree  was  presented 
for  enrolment  on  the  28th  of  April,  after 
the  caveat  was  exhausted ;  and  on  the  30th 
of  April  the  signature  was  obtained,  upon 
motion  in  open  court.  In  fact,  the  thing 
was  done  on  the  .29th  of  March,  when  the 
enrolment  was  applied  for,  and  was  only 
stayed  by  reason  of  the  eaveaU  They 
cited— 

Bames  ▼.  WtUon^  1  Russ.  &  M.  486. 

The  Corporation  of  Gloucester  v.  fVood^ 
8  Hare,  150. 

Church  v.  Marsh,  2  Ibid.  652 ;  s.  o. 
18  Law  J.  Rep.  (n.s.)  Chanc.  12. 

•  The  Lord  Chancellor  (without  hear* 
ing  a  reply)  said,  that  this  was  an  applica- 
tion to  set  aside  an  enrolment  on  the  ground 
of  irregularity  and  surprise ;  and  the  ques- 
tion was  on  the  effect  of  the  Orders  of  the 
7th  of  August  1852,  as  to  enrolment  of 
decrees,  &c.  The  fourth  order  provided, 
"  That  where  a  caveat  is  entered  with  the 
proper  officer  to  stay  the  signing  of  the 
docket  of  the  enrolment  of  any  decree, 
order  or  dismission,  such  caveat  shall  be 
prosecuted  with  effect  within  twenty-eight 
days  after  the  docket  of  such  decree,  order 
or  dismission  shall  be  left  to  be  signed 
with  the  proper  officer  by  the  party  who 
entered  the  same,  otherwise  such  caveat 
shall  be  of  no  force;  and  the  docket 
of  such  decree,  order  or  dismission  may, 
immediately  after  the  expiration  of  the 
said  twenty-eight  days,  be  presented 
to  be  signed,  as  if  no  such  caveat  had 
been  entered."  The  question  was,  what 
was  the  meaning  .  of  the  words  *'  prose- 
cuted with  effect"?  It  was  contended 
on  the  part  of .  the  defendants  that  it 
was  sufficient  to  satisfy  these  words  if 
they  were  to  present  their  petition  for 
leave  to  appeal,  obtain  an  order  thereon, 
and  serve  upon  the  opposite,  party  notice  of 
such  order.  On  the  other  side  it  was  con- 
tended, that  the  requisitions  of  the  fourth 
order  were  not  satisfied  unless  the  appeal 
were  actually  set  down  for  hearing,  and 
notice  of  it  served  on  the  opposite  party. 
It  appeared  to  his  Lordship  that  the  words 
"prosecuted  with  effect"  were  not  satis- 
fied by  merely  obtaining  the  order  for 
setting  down  a  cause  for  rehearing  and 
serving  such  order.    This  was  not  equiva- 


lent to  setting  down  the  cause,  and  there- 
fore, if  he  had  to  determine  the  case 
entirely  upon  the  proper  construction  of 
the  orders,  he  should  be  compelled  to  say 
that  the  defendants  bad  not  brought  them- 
selves within  the  terms  of  the  orders.  But 
had  the  practice  been  in  accordance  with 
this  view  ?  The  parties  might  well  have 
been  misled  by  the  authorities  to  suppose 
that  it  was  not  necessary  to  set  the  cause 
down,  and  more  particularly  by  the  notice 
from  the  office  to  a  party  lodging  a  caveat^ 
that  unless  he  lodged  an  appeal,  and  served 
the  order  for  setting  down  the  same,  within 
twenty-eight  days,  &c.  The  parties  might 
well  have  been  misled  by  this,  and  supposed 
that  to  lodge  an  appeal  and  serve  an  order 
for  setting  it  down,  were  sufficient.  Had 
his  Lordship  been  satisfied  that  the  defen- 
dants had  been  trifling  with  the  order,  he 
should  not  have  considered  them  entitled 
to  what  they  asked ;  but  from  the  affidavits 
he  did  not  think  that  this  was  the  case. 
He  was  clearly  of  opinion  that  in  order  to 
comply  with  the  fourth  order,  a  party  ought 
not  merely  to  obtain  the  order  and  serve 
it,  but  that  he  should  go  on,  and  set  down 
the  appeal  and  serve  notice  of  the  setting 
down ;  but,  considering  that  these  defen- 
dants might  have  been  misled  by  the  prac- 
tice, he  should  grant  the  application  on 
the  ground  of  indulgence,  but  make  no 
order  as  to  costs. 


LoEDB  Justices.! 
March  26.     J 


CROUCH  V.  WALLER. 


Praetiee-^Married  Woman^^Formd  Pan- 
peris'^Next  Friend. 

A  bill  was  filed,  by  a  married  wman  by 
her  next  friend,  to  enforce  payment  of  am 
annuity  settled  to  her  separate  use,  and  ai 
the  hearing  the  same  was  dismiued.  The 
plaintiff  wished  io  appeal,  but  the  next  friend 
refused  to  allow  his  name  to  be  used.  The 
plaintiff  applied  to  the  Lords  Justices,  and 
filed  an  affidavit  stating  that  she  was  unable 
to  find  any  other  person  whose  name  could 
be  substituted  for  the  present  next  friend^ 
and  that  she  was  subsisting  entirely  by 
charity ;  and  their  Lordships  made  an  order, 
that  she  should  be  at  liberty  to  present  ike 
appeal  and  take  any  other  proceedings  us 
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Ai  M«M  in  fomiA  pftuperis  wiihout  a  next     plaintiff  died,  baying  devised  all  her  real 
friend,  estate  to  her  son ;  thereupon 


This  was  a  motion  made,  on  behalf  of  a 
married  woman,  Emma  Christiana  Crouch, 
liy  William  Jefferys,  her  next  friend,  that 
she  might  be  at  liberty  to  prosecute  an 
appeal  from  a  decision  of  the  Master  of  the 
lloHi  dismissing  her  bill  (filed  to  enforce 
^le  payment  of  an  annuity  alleged  to  be 
■settled  upon  ber  for  her  separate  use  for 
^fe)  m  farmd  pauperie  and  without  a  next 
:^iend. 

Mr.  CoUf  in  support  of  the  motion,  read 
am  affidavit  of  the  plaintiff,  saying  that 
mh»  was  an  inmate  of  the  Ghravesend  Union 
'Workhoase    and    subsisted    wholly     by 
<harity ;  that  William  Jefferys  refused  to 
-allow  his  name  to  be  further  used  than  for 
ibe  present  application  ;  that  she  was  de- 
jataoM  of  appealing ;  that  she  had  no  friend 
•«or  aoquaintanee  who  would  allow  his  name 
to  be  used  as  next  friend,  and  that  she  was 
-supported  entirely  by  parochial  relief.  The 
beamed  counsel  stated,  in  answer  to  a  ques- 
tion from  the  Bench,  that  the  case  came 
^thin  the  principle  of  that  of  The  Countese 
-^MmdngUm  (1),  and  that  the  plaintiff 
"^hed  the  order  to  extend  to  all  other 
"yraoeedings  in  the  cause  as  well  as  to  the 
-appeal. 

Their  Lordships  made  the  order. 


} 


JACKSON  9.  WARD. 


i 


Stuart,  V.C. 
April  21. 

Practice — Order  of  Revivor  and  Supple* 
^eut^Statute  15  4*  16  Fict.  e.  86.  e.  52. 

The  $ole  plaintiff  in  a  suit  to  restrain 
*aj<e,  died  after  decree,  having  devised  all 
te  retU  estate  to  his  son,  the  Court,  upon 
^  ex  parte  application  of  the  devisee, 
^9de  the  usual  supplemental  order  under 
^S2nd  section  of  the  statute  15  4*  16  Fict. 
e.86. 

This  was  a  suit  to  restrain  waste.  After 
Adeeree  had,  by  consent,  been  taken  for 
^  lole  plaintiff,  with  costs  of  suit,  the 

(1)  Thit  eaie  is  referred  to  in  Wellesley  v.  Wel- 
*aW  aod  The  ConnteM  of  Momington  v.  the  Earl 
wMotningUm,  1  De  Gex,  M.  &  G.  501 ;  ■.  c.  21 
U^  J.  R^  (H.i.)  Chanc.  7M. 


Mr.  T.  H.  Terrell,  for  the  devisee, 
applied,  ex  parte,  for  the  usual  order  of 
revivor  and  supplement  after  decree  under 
the  52nd  section  of  the  15  &  16  Vict, 
c.  86.     He  cited — 

Lowe  v.  Watson,  1  Sm.  &  O.  123. 

Moritt  V.  Walton,  2  W.  R.  544. 

Dendy  ▼.  Dendy,  5  Ibid.  22  U 

Stuart,  V.C.  held,  that  the  language  of 
the  52nd  section  was  general,  and  appli- 
cable to  every  case  where  there  had  been 
a  transmission  of  interest  by  the  death 
of  a  plaintiff  or  defendant.  He  then  made 
the  order  asked,  stating  that  it  was  ex 
parte  and  of  course,  but  liable  to  be  dis- 
charged at  the  instance  of  any  one  against 
whom  it  was  improperly  obtained. 


MEIKLAM  V,  ELMORE. 


LonDS  Justices.  "> 
May  12.      > 

Practiee-^Plaintiff  becoming  insolvent — 
Costs, 

When  a  plaintiff  becomes  insolvent,  and 
a  vesting  order  is  made  by  the  Insolvent 
Court,  this  Court  will,  on  the  provisional  as^ 
signee  expressing  his  desire  to  prosecute  the 
suit,  make  an  order  that  he  do  bring  himself 
before  the  Court  within  a  time  limited  in  the 
order,  or  that  the  bill  be  dismissed  without 
costs. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls,  declining  to  make 
any  order  on  a  motion  to  dismiss  the  plain- 
tirs  bill. 

The  facts,  as  disclosed  by  the  clerk  of 
the  solicitors  for  the  defendant,  were  un- 
contradicted, and  as  follows :  -^  On  the 
8th  of  December  1858  the  defendant  moved 
to  dismiss  the  plaintiff's  bill  for  wsnt  of 
prosecution,  when  it  was  ordered  that  the 
plaintiff  should  file  replication  on  or  before 
the  1  Ith  of  December  1858,  or  that  the  bill 
should  stand  dismissed,  and  that  the  plain- 
tiff should  pay  the  costs  of  the  motion. 
Replication  was  accordingly  filed  on  that 
day,  and  the  costs  were  taxed  at  10/.  6s,6d,, 
which  the  plaintiff  had  not  paid,  and  he 


tiff.  **  (Tit  to  t3»«  *  ,t\,en«»e»'  •«Au\8e»'^®'      to  be.  ^^"^  r  C  *»* '  .«  * 
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Wlen  a  taUd  tith  hat  been  acquired  at 
Itm,  qnvre,  uhether  a  Court  of  equilj/  hai 
jwuielioit  to  dealnilhthe equitable  interests. 

In  ADgu*t  1857  the  plaintifi*,  being  tha 
nle  owner  of  the  brig  PoUg  Hopiini,  and 
Hgiitered  oa  such  on  the  regJBter  of  thipi 
at  tbe  Cnitom -house,  at  Charlotte  Town, 
Prince  Edward's  laland,  execnted  to  the 
defendant  M'Calmaiii  a  partner  in  the 
finnofWilaon,  Brown&Co.,  abip-brolcen, 
o(  LJTerpool,  a  certificate  of  sale  in  the 
form  let  ont  in  Schedule  N.  to  tbe  Mer- 
cbint  Shipping  Act,  1854,  and  thereby 
unboriscd  him  to  aetl  the  brig  for  a  mm 
not  leii  than  1,3001.  Wilson,  Brawn  8c 
Co.,  being  in  embarrassed  circumstances, 
igretd  to  mortgage  the  ship  to  the  defen- 
dant Dickinson  by  way  of  conditional  sale 
for  QOOA ;  and  accordingly  on  tbe  8tb  of 
September  1857  M'Calman,  as  tbe  attor- 
ney of  tbe  plaintiff,  executed  a  printed 
Ibnn  of  a  bill  of  sale  to  Dickinson  for  900/. 
Upon  this  docoment  being  presented  to  tlie 
regiitiar  at  the  Liverpool  Custom-house  for 
lustration,  that  officer  declined  to  register 
it,  on  the  ground  that  by  tbe  certificate  of 
late  the  minimum  price  was  fixed  at  1,3002. 
In  order  to  obTiate  this  objection  tbe  bill 
of  sale  was  altered,  by  striking  ont  tbe 
sinoant  of  900t,  and  substituting  for  it 
the  snm  of  1,300/.  In  December  1857 
the  plaintiff  arrived  in  England,  and  being 
inronned  by  Messrs.  Wilson,  Brown  &  Co. 
that  they  had  been  in  difficulties,  and  had 
pledged  tbe  ship's  papers,  executed  a  re- 
vocation of  tbe  certificate  of  sale,  which 
wasentered  at  tbe  Liverpool  Custom-house, 
tod  thence  transmitted  to  Prince  Edward's 
Iilud,  where  it  was  recorded  and  returned 
to  Liverpool,  at  which  place  it  was  re- 
ceived on  the  2Stb  of  January  1858.  On 
the  30th  of  January  1858  Dickinson  pro- 
cured the  bill  of  sale,  as  altered,  to  be 
registered,  and  his  name  was  accordingly 
entered  on  tbe  register  as  sole  owner  of  the 
brig.  On  tbe  1st  of  February  the  bill  was 
filed,  in  ignorance  of  the  registration, 
against  the  defendants  Dickinson  and 
H'Calman,  charging  that  no  bondfidetaleot 
the  vessel  bad  ever  taken  place  ;  and  pray- 
ing that  the  defendants  might  be  restrained 
from  dealing  with  the  vessel  and  detaining 
her  documeDts,  and  from  causing  her  to  be 
i^sUnd,  except  for  the  benefit  of  tbe 


plaintiff ;  and  that  the  veasel  and  her  docu- 
ments might  be  delivered  up  to  tbe  plaintiff. 

An  ex  parte  injunction  having  been  ob- 
tained, which  wasafterwards  continued  tolhe 
hearing,  the  cause  now  came  on  to  be  heard. 

Pending  the  suit  Wilson,  Brown  &  Co. 
became  bankrupts,  and  the  ship  was  sold 
by  arrangement  between  the  parties. 

Mr.  Rob  and  Mr.  Robinton  appeared 
for  the  plaintiff,  and  claimed  to  be  entitled 
to  the  proceeds  of  the  sale. 

Mr.  Daniel  and  Mr.  C.  T.  Simpion,  for 
the  defendant  Dickinson. 

Mr.  Ampklett,  for  the  assignees  in  bank- 
ruptcy of  Wilson,  Brown  &  Co. 

The  arguments  of  counsel  are  fully 
stated  in  the  judgment. 

The  authorities  referred  to  were^ 
The    Merchant    Shipping    Jet,  1854, 

17  4-  18  Viet.e.  104. 
TheMerehant  Shipping  Act  Amtndmeia 

Act,  1855,18  4  IB  Vici.c.9\.>.\0. 
The  Tnutta  Act,  1850. 
CurtU  V.  Perry,  6  Ves.  739,  745. 
Ex  parte  Yallop,  15  Ibid,  60, 
M'Calmonl  v.    Rankin,    8    Hare,    1 ; 

S.C.  19  Law  J.  Rep.  Chane.  215; 

on  appeal,  2  De  Oez,  M.  &  Q.  403; 

22  Law  J.  Rep.  (n.s.)  Chanc.  554. 
Fotlell  V.  Delang,  2   De   Gex  &  Sm. 

3S5;  a.G.  1?  Law  J.   Rep.   (n.b.) 

Chanc.  254. 
Daubigny  v.  Dutal,  5  Term  Rep.  604. 

Jan.  21.— Wood,  V.C— I  do  not  think 
any  difficulty  exists  as  to  the  minor  ques- 
tion that  has  been  raised,  that  is,  the 
ownership  of  tbe  vessel,  for  I  must  take 
John  Orr  to  be  the  true  owner  of  the 
vessel.  Nor  have  I  found  any  difficulty 
upon  the  equities  alleged  with  regard  to 
lien  on  the  proceeda,  I  think  the  real 
pressure  of  the  esse  has  been  with  refer- 
ence to  the  fact  that  Mr.  Dickinson  is,  in 
a  sense  at  all  events,  the  registered  owner 
at  the  time  of  the  bill  being  filed.  A  ques- 
tion has  been  suggested  whether,  under 
thechange  which  has  been  made  by  the  Mer- 
chant Siiipping  Act  Amendment  Act,  the  / 
doctrine,  with  reference  to  the  jurisdiction  of 
tbisCourt,  which  was  formerly  considered  on 
the  policy  of  the  acts  of  parliament  having 
relation  to  the  registry  of  ships  to  have 
had  no  existence,  still  applies.     That  ia 
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a  question  undoubtedly  of  extreme  im- 
portance, but  I  am  not  clear  that  it  arises 
in  the  present  case,  for  I  think  there  is  a 
way  of  dealing  with  the  matter  which  does 
not  render  it  necessarv  to  determine  the 
point.  The  Merchant  Shipping  Act,  1854, 
s.  76,  enacts,  that  "any  registered  owner, 
if  desirous  of  disposing  by  way  of  mortgage 
or  sale  of  the  ship  or  share  in  respect  of 
which  he  is  registered  at  any  place  out 
of  the  country  or  possession  in  which  the 
port  of  registry  of  such  ship  is  situate,  may 
apply  to  the  registrar,  who  shall  thereupon 
enable  him  to  do  so  by  granting  such  cer- 
tificates as  are  hereinafter  mentioned. "  The 
schedule  to  the  act  furnishes  the  form  of 
these  certificates,  and  according  to  the 
form  for  the  certificate  of  sale  the  minimum 
price  at  which  the  ship  is  to  be  sold  is  to 
be  stated  therein.  In  this  instance  John 
Orr  has  signed  a  certificate  of  sale  to  the 
bankrupts  Wilson,  Brown  &  Co.,  fixing 
the  minimum  price  at  ],300i.  Then,  the 
81st  section  of  the  act  enacts,  that  certain 
rules  shall  be  observed  as  to  certificates  of 
sale.  By  the  second  rule  '*  The  power  shall 
be  exercised  in  conformity  with  the  direc- 
tions contained  in  the  certificate."  There- 
fore, in  this  case,  the  power  not  being  exer- 
cised in  conformity  with  the  directions 
contained  in  the  certificate,  the  attempt  to 
exercise  it  is  ultra  vires.  Following  the 
rule  to  which  I  have  already  adverted,  is  the 
third,  which  is  not  unimportant  to  observe 
for  a  different  reason,  to  which  I  shall 
presently  advert.  This  rule  is  as  follows : 
*'  No  sale  bond  fide  m&de  to  a  purchaser  for 
valuable  consideration  shall  be  impeached 
by  reason  of  the  person  by  whom  the 
power  was  g^iven  dying  before  the  making 
of  such  sale."  I  next  refer  to  the  eighth 
rule,  which  provides  that  the  registrar 
"  shall  retain  the  certificates  of  sale  and 
registry,  and  after  having  indorsed  on  both 
of  such  instruments  an  entry  of  the  fact  of 
a  sale  having  taken  place,  shall  forward 
the  said  certificates  to  the  registrar  of  the 
port  appearing  on  such  certificates  to  be 
the  former  port  of  registry  of  the  ship,  and 
such  last-mentioned  registrar  shall  there- 
upon make  a  memorandum  of  the  sale  in 
his  register  book,  and  the  registry  of  the 
ship  in  such  book  shall  be  considered  as 
closed,  except  as  far  as  relates  to  any  un- 
satisfied mortgages,"  &c.    And  the  12th 


rule  is  this :— *'  If  no  sale  is  made  in  con- 
formity with  the  certificate  of  sale,  sach 
certificate  shall  be  delivered  to  the  regis- 
trar by  whom  the  same  was  granted;  and 
such  registrar  shall  thereupon  cancel  it, 
and  enter  the  fact  of  such  cancellation  in 
the  register  book ;  and  every  certificate  so 
cancelled  shall  be  void  to  all  intents." 

Now,  what  happened  in  this  case  was 
this  :  The  ship  not  having  yet  arrived,  bat 
the  certificate  of.  sale,  limited  to  a  power 
of  sale  for  1,300/.,  having  been  transmitted, 
Wilson,  Brown  &  Co.,  who  had  business 
transactions  with  Mr.  Dickinson,  and  were 
indebted  to  him,  and  had  obtained  from 
time  to  time  arrangements  for  accommo- 
dation, received  at  the  time  they  were  deal- 
ing with  him  in  respect  of  other  matters, 
certain  bills,  one  for  l,400i.  and  the  other 
for  l,000i.  The  bills,  I  think,  were  given  a 
day  or  two  before  the  matter  was  finslly 
settled  on  the  8th  of  September  1 857.  Dick- 
inson says  here  was  no  sale  of  the  ship  stall, 
but  the  arrangement  was,  that  if  the  ship 
was  sold  at  any  time  before  the  bills  came 
to  maturity,  then  the  ship  was  to  be  handed 
back  on  his  being  paid  900/.,  otherwise  he 
was  to  retain  the  ship.  His  statement  is 
very  singular.  He  says,  **I  purchased 
the  vessel  on  the  7th  or  8th  of  September, 
and  on  presentation  of  the  bill  of  sale  at 
the  custom-house,  and  the  same  transfer  to 
me  being  found  in  order,  I  paid  thepurchaae- 
money  for  her  as  agreed,  and  as  therein 
declared."  On  cross-examination,  the 
transaction  appears  to  be  this,  that  there 
was  originally  inserted  900/.,  the  sgree- 
ment  being  that,  while  the  bills  were 
running,  the  ship  was  to  be  taken  back  at 
that  price;  and  if  not,  he  was  to  retun 
it  as  a  purchaser  for  900/.  Then  the 
bill  of  sale  being  made,  purporting  to  be 
in  pursuance  of  the  certificate,  it  ia  sent 
to  the  proper  ofiicer  at  Liverpool  filled  op 
with  900/.,  which  was  the  real  transaction, 
so. far  as  it  was  any  sale  at  all.  The 
registrar  told  him,  as  it  was  his  duty  to 
tell  him,  that  a  bill  of  sale  for  900/.  was 
bad,  and  he  could  not  register  it.  [His 
Honour  then  proceeded  to  read  several 
passages  from  the  examination  of  Mr. 
Dickinson,  and  stated  the  result  of  the 
evidence  as  follows.]— It  comes  to  this, 
that  he  never  bought  for  1 ,300/.  at  all, 
although  there  is  evidently  an  attempt  all 
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tfarongh  to  shew  that  it  is  reatly  a  sale  for 
1,300J.,  400/.  remainiag  due  in  reipect  of 
it ;  be  only  bought  for  9001.,  and  that  was 
a  tort  of  conditional  purchase,  the  ship 
being  returnable  if  the  900i.  ihould  be 
piid  within  a  given  time ;  and  the  con- 
cluding passage  of  bis  evidence  provei 
ibia.  He  laye.  If  you  do  find  l.SOOJ.,  that 
■unit  have  been  owing  to  lome  regulation 
ofthe  Custom  House.  This  regulation  of 
the  Custom  House  is  the  regulation  of  the 
law,  ttiat  a  man  who  has  given  a  power  of 
attorney  to  another  to  sell  for  t,3l)0J.  hu 
not  anthorized  the  attorney  to  sell  for  lest. 
Thst  the  statnto  tay« — that  common  sense 
and  every  principle  of  law  requires ;  and 
we  *re  not  to  hear  that  it  is  the  custom  at 
Liverpool  to  put  this  high  minimum  into 
the  power  of  attomies  in  order  that  it  may 
be  s  sort  of  puff  for  the  ship,  and  that  it 
i>  never  intended  that  the  attorney  should 
be  bound  by  the  power  under  which  he 
professes  to  act.  I  cannot  listen  to  such 
■  itatement.  If  there  had  been  a  state- 
ment of  an  exprew  agreement  with  John 
OiT,  that  would  he  another  matter ;  but  the 
only  evidence  of  that  is  in  the  paragraph 
in  which  it  i*  said  he  would  have  been 
willing  to  sell  the  ship  far  less.  He  denies 
it*  being  a  puff.  He  says  "  The  ship  cost 
me  l,500l.;  I  inserted  l,300l.  thinking  at 
the  then  prices  I  should  be  obliged  to  accept 
that."  It  is  quite  plain,  on  the  evidence 
of  Mr.  Dickinson  himself,  that  the  hill  of 
■ale,  though  it  purports  on  the  iace  of  it 
to  be  a  bill  of  sale  for  l,300l.  was  ori- 
ginally a  bill  of  sale  for  900f. ;  thst  it  was 
intended  by  everybody  to  be  so,  and  the 
sale  was  made  to  him  for  9001.  only.  In 
reality,  therefore,  there  never  has  b«en  an 
exercise  of  the  power  in  conformity  with 
the  directions  contained  in  the  certificate, 
and  therefore  the  bill  of  sale,  though  pur- 
porting to  be  good  so  that  the  registrar 
would  be  obliged  to  treat  it  as  a  perfectly 
valid  instniment,  was  a  nullity,  and  there 
was  no  power  to  pass  by  such  a  bill  of 
■ale  as  that  any  interest  in  the  vessel.  The 
attorney  being  simply  an  attorney,  and 
being  only  competent  to  pass  the  vessel 
for  1,3001.,  his  signing  a  bill  of  sale  for 
900^  is  no  more  than  if  anybody  now  sitting 
in  this  court  had  signed  his  name  to  such 
a  bill  of  sale,  and  had  proposed  to  make  a 
sale  to  that  amount.     But  then  this  ques- 


tion arises — having  such  an  apparent  title, 
so  that  the  registrar  of  the  port  would  he 
bound  to  act  on  it,  how  far  can  it  be  said 
that  the  legal  title  is  acquired  T  If  a  legal 
title  is  acquired,  then  the  question  would 
ariae  whetLer  the  plaintiff  would  be  at 
liberty  to  assert  an  equitable  title  in 
derogation  of  this  l^jal  title  acquired 
in  this  improper  manner.  That  would 
bring  us  back  to  the  question,  whether 
the  Court  has  jurisdiction  to  interfere 
with  the  legal  title  of  the  registered  owner. 
I  do  not  think  thst  here  the  defendant 
Dickinson  has  acquired  the  legal  title  to 
the  ship ;  and  the  subject  is  one  which 
must  therefore  be  considered  as  yet  open 
to  question,  and  one  which  will  require  a 
good  deal  of  grave  consideration  on  all  the 
provisions  of  the  statute.  I  am  not  by  any 
means  convinced  that  the  argument  raised 
in  consequence  of  the  late  sUtute  18  &  19 
Vict.  c.  91.  enacting,  that  shares  in  ships 
shall  be  deemed  within  the  Trustee  Act, 
1850,  or  the  recognition  in  certain  cases 
of  trusts  throughout  the  act  of  1854  is  of 
great  cogency,  inasmuch  as  there  are  in  all 
the  recent  shipping  acts  trusts,  for  instance,  - 
in  respect  of  property  which  devolves  on 
the  next-of-kin  through  the  medium  of  the 
administrators — trusts  in  respect  of  ships 
which  are  allowed  to  be  registered  in  the 
names  of  joint-stock  companies,  and  in  the 
names  of  trustees  for  those  companies.  It 
would  be  necessary  to  make  provision  for 
those  equitable  interests,  and  that,  perhaps, 
would  be  sufficient  to  snswer  the  particular 
clauses  of  the  acts  of  1854  and  1855,  to 
which  I  have  been  referred.  There  are  other 
clauses,  too,  in  those  acts,  which  will  re- 
quire deliberate  consideration  whenever  the 
question  of  jurisdiction  fairly  arises ;  but 
I  have  now  to  consider  whether  the  defen- 
dant Dickinson  has  acquired  the  legal  title 
to  the  ship.  I  think  that  the  rules  in  the 
Slst  section  of  the  act  of  1854  shew,  that 
the  bare  fact  of  registration  of  a  bill  of  sale 
valid  on  the  face  of  it,  would  not  of  itself 
give  an  absolute  title  at  taw,  otherwise  the 
8rd  rule,  which  I  have  already  noticed, 
having  reference  to  the  case  of  the  death  of 
the  person  giving  the  power  of  an  attorney 
before  the  hill  of  sale  is  registered,  would  be 
unnecessary.  The  legislature  contemplated 
that,  unless  they  inserted  a  special  clause 
diat  the  death  should  not  have  any  effect 
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in  vacating  the  bill  of  sale,  the  bill  of  sale 
would  have  been  void.  Therefore  I  must 
conclude  that  the  purport  of  this  clause  is, 
that  where  the  registrar  registers  bills  of 
sale  it  must  mean  that  he  registers  valid 
bills  of  sale,  and  the  legislature  feels  itself 
compelled  to  enact  expressly  that  the  bill  of 
sale  shall  be  valid,  although  the  person 
giving  the  power  is  dead ;  and  if  it  had  not 
so  enacted,  although  there  was  a  perfect  bill 
of  sale  on  the  face  of  it,  if  that  person  were 
dead  it  would  not  have  been  a  valid  bill  of 
sale,  even  though  registered.  Here  it  is 
declared  that  the  power  shall  be  exercised 
according  to  the  certificate ;  and  I  am 
entitled,  according  to  this  construction  of 
the  act,  to  ascertain  whether  the  power  has 
actually  been  exercised  in  conformity  with 
the  certificate.  I  find  it  has  not,  and  it 
appears  to  me  that  the  mere  writing  in  of 
that  1,300/.  in  order  to  make  it  an  execu- 
tion by  the  attorney,  which  it  was  not,  has 
no  more  effect  than  if  the  bill  of  sale  had 
been  a  forgery.  And  though  Mr.  Simpson 
tells  me  that  a  case  of  the  sort  has  arisen, 
in  which  it  has  been  doubted  very  much 
whether  the  remedy  must  not  be  against 
the  forger,  I  can  find  nothing  in  the 
principle  of  national  policy,  which  requires 
that  registration  shall  give  operation  to 
that  which  is  a  nullity,  or  that  when  the 
legislature  says  the  ship  is  only  to  be 
passed  by  a  valid  bill  of  sale  of  the  owner, 
that  which  is  no  bill  of  sale  of  the  owner 
can  possibly  pass  it.  There  would  be  no 
place  where  you  could  stop  if  that  were 
the  policy  of  the  law.  It  would  be  in  the 
power  of  the  registrar  to  register  at  any 
port  all  ships  according  to  his  fancy,  or 
for  any  bribe  that  might  be  g^ven  to  him 
by  anybody.  It  would  be  very  strange  if 
any  such  doctrine  as  that  could  be  upheld. 
I  have  come  to  the  conclusion  that  no 
valid  bill  of  sale  has  ever  been  executed ; 
that,  therefore,  the  registration  has  been 
made  of  that,  the  validity  of  which  the 
registrar  could  not  try ;  that  the  registra- 
tion was  an  irregular  registration  in  every 
sense  of  the  word ;  and  that,  according  to 
the  12th  rule  of  section  81.  no  sale  having 
been  made  in  conformity  with  the  certificate 
of  sale,  the  certificate  ought  to  be  cancelled. 
In  this  particular  case  it  is  satisfactory 
to  find  that,  although  the  certificate  of  sale 
was  presented  on  the  8th  of  September 


with  the  900/.,  which  was  the  true  conii- 
deration,  filled  in,  and,  on  its  being  found 
that  would  not  do,  afterwards  sent  with  afalse 
representation  in  order  to  make  it  do,  yet 
no  indorsement  being  made  upon  it,  nothing 
was  done  at  that  time  in  order  to  enable  the 
transmission  of  the  title;  but  the  thing 
stood  in  that  state,  with  every  apparent 
indication  of  Messrs.  Wilson,  Brown  &  Co. 
remaining  the  persons  who  were  about  to 
sell,  until  the  plaintiff  thought  it  right  to 
revoke  the  power  of  sale,  which  he  had  fall 
power  to  do.  That  had  to  be  done  at 
Prince  Edward's  Island,  the  port  of  re- 
gistry, and  it  had  to  be  returned  to  Liver- 
pool. It  is  returned  to  Liverpool,  and  the 
revocation  is  in  the  hands  of  the  registrar 
before  he  is  called  on  to  make  any  entry  on 
this  void  bill  of  sale;  therefore,  the  revo- 
cation was  complete  before  the  registrar 
made  this  blunder— -a  very  pardonable  one 
on  his  part,  arising  simply  from  his  not  being 
aware  of  the  irregularity,  which  was  pro- 
bably concealed  firom  him.  But  having 
made  the  registry  simply  in  pursuance  of 
that  which  was  no  bill  of  sale  at  all,  I 
think  the  registry  of  sale  must  be  treated 
as  a  nullity.  I  hold  that  there  has  been 
no  acquisition  of  legal  title  at  all ;  there 
has  been  no  bill  of  sale  which  has  actually 
transferred  the  title ;  the  registration  has 
been  made  under  an  error,  created  by  the 
act  of  those  who  improperly  obtained  the 
registration  ;  and  there  must  be  a  declara- 
tion that  the  registration  of  the  brig  Pollif 
Hopkins  in  the  name  of  John  Henry  Dick- 
inson, on  the  SOth  of  January  1858,  was 
void,  the  alleged  sale  having  been  made 
for  a  less  price  than  that  named  in  the 
certificate  of  sale;  and  the  ship  having  been 
sold  by  arrangement  pending  this  suit, 
Declare,  that  the  plaintiff  (subject  to  the 
account  hereinafter  directed)  is  entitled  to 
the  net  proceeds  of  such  sale.  And  let  an 
account  be  taken  of  all  payments  and  dis- 
bursements for  insurance,  dock  dues  or 
otherwise,  properly  made  by  Messrs.  Wil- 
son, Brown  &  Co.  and  the  defendant  Dick- 
inson, or  either  of  them,  before  the  2nd  of 
December  1857 ;  regard  being  had  to  the 
circumstance  that  Messrs.  Wilson,  Brown 
&  Co.  were  up  to  that  date  agents  for  the 
sale  of  the  ship  under  the  certificate  of  sale. 
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Railway  Company — User  of  Joint  Line 
^^Agreement  for  Lea$e  of  Railway. 

By  virtue  of  an  act  of  parliament,  passed 
da  1847,  a  railway,  from  H,  to  P,  and  the 
jtiatioa  at  P,  became  vested  in  the  S,  fV,  and 
J»  C.  Railway  Companies  as  joint  tenants, 
-^  joimt  line  and  station  being  under  the 
mantyement,  as  to  expenses,  ^c.  of  a  joint 
'<ammiUett  appointed  by  the  two  companies. 
The  Z).  P.  Railway  was  afterwards  com- 
jieted,  joining  the  S.  C,  Railway  at  a  point 
a  short  distance  from  H,     That  short  dis' 
Uate  of  the  S,  C.  Railway  the  D,  P.  Com* 
Jfoay  became  entitled  to  use.     In  1858  the 
S,  fF.  Company  agreed  with  the   D,   P, 
Compamy  to  apply  for  an  act  to  enable  the 
&  W.   Company  to  accept  a  lease  of  the 
J).  P.  Railway  for  999  years,  at  18,000/. 
annum;  the  S,    W,   Company  in  the 
tiaUf    until  the    act   was    obtained, 
^stfiing  the  D.  P,  Railway   and  paying 
^het  company  at  the  rate  of  18,000/.  per 
amnm.     Shortly  afterwards  another  agree- 
mest  was   made  between   the  S.    IV.  and 
•J)>  P.  Companies,  alleged  to  be  under  the 
^lik  section  of  the  Railways  Clauses  Con- 
^tHiaiion  Act,  1845,  for  the  regulation  of 
Mi,  ^C;   but  providing  that,  out  of  the 
^0flU  fund  therein  mentioned,  there  should 
^paid  to   the  D.    P.   Company  18,000/. 
^  annum,   in  priority    to    all    charges, 
-^  third  agreement  was  made  in  1859,  be- 
^fften  the  S.  fV.  and  D.  P.  Companies,  which 
•Mil  Stated  to  be  a  temporary  arrangement 
^ttfeeting  the  user  by  the  S.  fV.  Company 
-^  the  D.  P.  Railway  until  an  agreement 
^Md  be  sanctioned  by  the  Board  of  Trade, 
*f  an  act  obtained  for  a  lease  of  the  D,  P, 
Redway  to  the  S.  W.  Company.     By  this 
^eement  the  S,  W.  Company  was  to  have 
(Ae  Me  of  the  D.  P.  Railway,  and  pay  all 
^9f€nse9,  ^c,  and  should  cause  such  an 
amount  of  traffic  to  pass  over  the  D.  P. 
Keilway  as  should  cause  the  payments  un- 
der that  agreement  to  the  D.  P.  Company  in 
Ttspeet  of  tolls  to  he  after  the  rale  o/ 18,000/. 
per  annum  at  least.     The  S.  W.  Company 
Qiiemfted  to  use  the  joint  station  at  P.  for 
Hiw  Skmxs,  XXVnL-CHAHC. 


the  purposes  of  the  traffic  by  them  passed 
over  the  D.  P.  Railway,  The  S.  C,  Com- 
pany objected  to  this,  as  the  right  of  the  S, 
W.  Company  to  use  the  joint  station  was 
only  in  respect  of  traffic  lawfully  carried 
by  them,  and  filed  a  bill  for  an  injunction. 
Upon  the  motion  for  injunction  being  made 
Wood,  V,C,  refused  it.  Upon  the  motion 
being  renewed,  by  way  of  appeal,  it  was 
directed  to  stand  over,  in  order  that  the  cause 
might  be  brought  on  by  motion  for  decree,  the 
evidence  on  both  sides  being  in  the  mean 
time  to  be  completed:  and  upon  the  cause 
being  thus  brought  on,  it  was  held,  that  the 
agreements  between  the  S,  W,  and  D,  P. 
Companies  being  illegal,  the  injunction  to 
restrain  the  use  by  the  S.  W,  Company  of 
the  joint  station  for  traffic  passed  over  the 
D,  P,  Railway  must  be  granted. 

This  case  came  on  to  be  heard  on  the 
8th  of  February,  on  motion  by  the  plain- 
tiffs for  an  injunction,  Wood,  Y.C.  having 
refused  to  grant  it. 

The  case  was  then  adjourned  for  further 
evidence,  and  to  enable  the  cause  to  be 
brought  on  by  way  of  motion  for  decree, 
and  it  was  accordingly  thus  brought  before 
the  Court. 

In  1847  the  Brighton  and  Chichester 
Railway  Company  had  a  line  of  railway 
called  the  Portsmouth  Extension,  part  of 
which  ran  between  Havant  and  Ports- 
mouth. It  was  agreed  between  the  Lon- 
don and  Brighton  Company  and  the  South- 
western Company  that  they  should  jointly 
become  the  owners  of  this  portion  of  the 
Portsmouth  Extension,  and  accordingly 
an  act  was  obtained,  empowering  the  Lon- 
don and  Brighton  and  the  Brighton  and 
Chichester  Companies  to  sell,  and  the 
London  and  Brighton  and  the  South- 
western Companies  to  purchase,  such  parts 
as  the  companies  should  agree  upon,  of 
the  portion  of  the  Portsmouth  Extension 
as  lay  next  to  the  junction  near  Havant, 
between  the  line  of  the  Extension  Rail- 
way and  the  line  of  the  then  intended 
Direct  London  and  Portsmouth  Railway 
Company,  and  the  stations,  works  and 
conveniences  therewith ;  and  the  com- 
panies were  to  be  at  liberty  to  enter 
into  and  complete  such  contracts  for 
the  purposes  aforesaid,  and  the  sale  and 
purchase  might  be  upon  such  conditions, 
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&c.  as  the  companies  might  agree  upon. 
A  fonn  of  conveyance  was  provided  by 
the  act,  which  enacted  that  the  convey- 
ance, when  executed,  should  be  effectual 
to  vest  the  joint  line,  and  all  the  rights, 
privileges,  powers  and  authorities  by  any 
act  relating  thereto,  jointly  in  the  com- 
panies purchasing. 

The  9th  section  provided  for  the  ap- 
pointment of  a  joint  committee,  consisting 
of  three  directors  of  each  of  the  companies, 
for  carrying  the  provisions  of  the  act  into 
execution. 

The  12th  section  provided  for  the  ap- 
pointment, by  the  joint  committee,  of 
officers  and  servants  for  the  joint  line,  but 
each  of  the  two  companies  might,  at  the 
expense  of  such  company,  appoint  its  own 
booking-clerks,  who  were  not  to  be  re- 
movable by  the  joint  committee. 

The  13th  section  enacted  that,  subject 
to  the  control  and  management  of  such 
joint  committee,  and  the  provisions  of  any 
act  relating  to  the  joint  line,  or  to  the  two 
companies,  or  either  of  them,  each  of  the 
two  companies  might  at  all  times  there- 
after use  the  joint  line  for  the  purposes  of 
conveying  passengers,  &c,  upon  the  same, 
and  for  all  such  other  purposes  as  should 
be  necessary  for  the  traffic  or  business 
thereon  of  the  same  company. 

The  18th  section  provided  for  the  tolls 
to  be  demanded ;  and  the  22nd  section  for 
the  mode  in  which,  after  payment  of  ex- 
penses, the  profits  were  to  be  divided, 
which  was  to  be  in  equal  shares. 

The  27th  section  enacted  that,  notwith- 
standing anything  therein  contained,  the 
two  companies  might  from  time  to  time 
enter  into  and  carry  into  effect  any  con- 
tract between  themselves  with  reference  to 
the  mode  of  ascertaining  and  dividing  the 
profits  of  the  joint  line. 

On  the  9th  of  October  1848  the  two 
companies  entered  into  a  contract  under 
their  common  seals,  which  related  to  the 
profits  of  what  was  called  ''London  traf- 
fic," as  well  as  the  profits  of  the  joint  line, 
and  in  which  a  division  of  profits  was 
agreed  upon  different  from  the  equal  divi- 
sion directed  by  the  act,  and  a  definition  of 
the  term  "  London  traffic'*  was  there  given. 
The  11th  clause  of  this  agreement  pro- 
vided that,  by  the  term  "  London  traffic," 
employed  in  the  9th  and  other  articles  of 


this  contract,  should  be  meant,  as  regarded 
the  Brighton  Company,  all  passengers, 
animals  and  things  conveyed  or  transmitted 
by  the  said  company,  and  which,  going 
northward,  should  pass  over  the  joint  line, 
or  any  part  thereof,  or  any  part  of  the  said 
Portsmouth  Extension  of  the  Brighton  and 
Chichester  Railway,  lying  within  three 
miles  of  the  point  at  which  the  joint  line 
crosses  or  nearest  approaches  the  Sheet 
turnpike-road,  and  be  delivered  at  any 
point  within  ten  miles  to  the  southward  of 
the  New  Cross  station  of  the  London, 
Brighton  and  South  Coast  Railway,  or  at 
the  same  station,  or  at  any  point  to  the 
northward  of  the  same  station,  or  which  go- 
ing southward  shall  pass  from  any  point  to 
the  northward  of  the  same  station  or  from 
any  point  within  two  miles  to  the  southward 
of  the  same  station.  By  the  12th  article 
it  was  provided  that  "  Except  as  regards 
passengers,  animals  and  things  carried  on 
the  joint  line  only,  and  London  traffic  as 
defined  in  the  11th  article  of  this  contract, 
each  of  the  two  companies  shall  be  entitled 
for  its  own  exclusive  use  to  all  such  rates, 
tolls  and  charges  as  shall  be  received  hj 
the  same  respective  company  in  respect  of 
the  joint  line." 

A  provision  was  made  by  the  18th  and 
19th  articles  against  the  companies  di- 
verting traffic  improperly  to  their  own 
lines  which  would  otherwise  be  common 
property,  or  acting  at  all  against  the  spirit 
of  the  agreement.  The  18th  article  pro- 
vided, that  the  South- Western  Company 
should  not  at  any  time  thereafter  make,  or 
attempt  to  make,  any  arrangements,  or 
hold  out  any  inducements  for  the  purpose, 
or  with  the  tendency  of  unfairly  and  in 
any  way  contrary  to  the  spirit  of  this  con- 
tract and  the  intent  of  the  Brighton  Com- 
pany in  entering  into  the  same,  attracting 
or  otherwise  diverting  to  the  line  of  the 
South- Western  Railway  running  through 
Fareham  to  or  from  Gosport,  any  of  tbe 
traffic  which  in  the  ordinary  and  regular 
course  of  business,  and  but  for  such  ar- 
rangements or  inducements  would  be  traffic 
on  the  joint  line  or  London  traffic,  defined 
by  the  1 1th  article  as  traffic  of  the  Brighton 
Company.  By  the  19th  article,  it  was 
provided,  that  neither  of  the  two  compa- 
nies should  at  any  time  thereafter  make, 
or  attempt  to  make,  any  arrangements  or 
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bold  ont  any  inducement  for  the  pnrpoH 
or  witb  the  tendency  of  unfairly,  and  fn 
U}  way  contrary  to  the  ipirit  of  the  con- 
tnet  and  the  intent  of  the  other  of  the  two 
companies  in  entering  into  the  same,  at- 
tncting  or  othernite  diverting  to  the  line 
of  fnch  respectiTe  company  any  traffic, 
whether  coming  or  going  hy  sea  or  hy  land, 
or  partly  by  sea  and  partly  hy  land,  vrhich 
in  the  ordinary  and  regular  course  of 
biuineii,  and  but  for  such  arrangement  oi 
ioducement,  would  be  or  have  been  traffic 
on  (he  joint  line,  or  London  traffic,  a* 
thereiabefore  defined  at  tra£Sc  of  auch 
other  company. 

The  conveyance  under  the  act  wai 
executed  on  the  10th  of  March  1S51, 
md  by  it,  in  consideration  of  60,0001. 
pud  by  the  South-Western  Company  to 
the  Brighton  Company,  the  portion  of  the 
Portimouth  Extension,  vhich  was  called 
the  joint  line,  was  conveyed  to  the  two 
compuiies,  together  with  the  stations, 
"orki,  &c.  In  August  1853  the  two  com- 
panies arranged  the  terms  of  another  agree* 
nent,  not  however  under  seal,  and  there- 
lore  not  binding  on  them,  but  shewing 
their  apprehension  of  their  interests  being 
iSected  by  a  new  line  of  railway  being 
tbnned  in  the  district  intermediate  between 
tile  two  lines,  and  their  determination  to 
co-operate  in  opposition  to  any  such  pro- 
ject. It  wu  through  this  district  that  the 
Direct  Portamouth  Railway  was  afterwards 
Dude.  The  power  to  make  this  railway 
wai  conferred  upon  the  Direct  Portsmouth 
Company,  by  an  act  passed  in  1853,  by 
which  they  were  empowered  to  make  a 
railway  from  Havant  to  Godalming.  In 
1858  this  company  obtained  powers,  by 
an  amended  act,  to  extend  their  line  from 
Havant  to  Hilsea,  hut  as  in  this  extension 
of  their  line  they  would  have  to  carry  it  the 
whole  way  by  the  aide  of  the  railway  be- 
longing to  the  South  Coast  Company, 
power*  were  given  them  of  acquiring  the 
right  of  using  this  portion  of  the  South 
Coaat  Company's  linej  and  alio  as  to  the 
joint  line  of  the  South  Coast  and  South- 
Westera  Companies  between  HiUea  and 
Portsmouth,  and  theirjoint  station  at  Land- 
port.  The  35th  section  of  the  amended 
act  provided,  that  it  should  be  lawful 
tor  the  company,  and  all  other  companies 
and  peraons  lawfully  using  the  Portsmouth 
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Railway,  to  pass  over  and  use  with  their 
respective  engines  and  carriages  the  rail- 
ways, or  portions  of  railways  thereinafter 
mentioned,  amongst  others,  so  much  of  the 
railway  of  the  London,  Brighton  and  South 
Coast  Railway  Company  as  is  situated 
between  the  point  of  junction  with  that 
railway  in  the  parish  of  Havant  on  the 
Portsmouth  Railway,  and  the  point  at  or 
near  Hilsea  Redoubt,  where  the  London, 
Brighton  and  South  Coast  Railway  united 
with  the  line  to  Portsmouth,  belonging  to 
that  Company  nnd  the  London  and  South- 
western Railway  Company,  or  one  of 
them,  and  also  of  the  line  of  railway  to 
Portsmouth  belonging  to  the  two  last-men- 
tioned companies,  or  one  of  tbem,  between 
the  before-mentioned  point  at  or  near  Hil- 
sea Hedoubt  and  the  terminus  of  the  said 
railway  at  the  Landport  Road.  Such 
powers  of  passage  and  of  user  were  in  each 
case  to  be  exercised  on  such  terms  and  con- 
ditions as,  failing  an  agreement  between  the 
companies,  should  be  settled  by  the  prin- 
cipal engineers  thereof,  orif  they  differed  hy 
an  umpire  or  by  the  Board  of  Trade,  and  all 
reasonable  accommodation  was  to  be  pro- 
vided within  the  station.  It  was  provided, 
nevertheless,  that  (except  as  thereinafter 
provided)  nothing  in  this  act  contained 
should  confer  on  the  company,  or  on  any 
such  other  company  or  person  as  aforesaid, 
any  powers  of  user  of  the  joint  station  at 
Landport,  in  the  parish  of  Portsea,  of  the 
London,  Brighton  and  South  Coast,  and 
London  and  South-Weatern  Railway  Com- 
panies for  any  purpose  other  than  the 
transmission  upon  the  lines  of  railway  laid 
down  in  the  said  station  of  traffic  conveyed 
on  the  public  service.  The  36th  section 
provided,  that  the  company  and  the  owners 
for  the  time  being  of  the  said  joint  station 
at  Landport  might  agree  for  the  use  by  the 
company,  or  such  other  company  or  peraon 
as  aforesaid  of  the  said  joint  station,  or  any 
part  thereof,  for  the  general  traffic  of  the 
company  on  such  terms  and  conditions  as 
should  be  mutually  agreed  on  for  the 
use  of  the  joint  station,  and  if  no  such 
agreement  should  he  come  to,  then  the 
company,  before  the  expiration  of  a  year, 
were  to  erect  a  station  for  themselves. 

On  the  23rd  of  December  1858  an  agree- 
ment was  entered  into  between  the  South- 
Weatern   Company  and  the  Portsmouth 


524 


COURTS  OF  CHANCERY : 


[New  SiftiEt 


Company  to  apply  to  parliament  in  tbe  en- 
suing session  to  authorize  the  Portsmouth 
Company  to  grant,  and  the  South-Westem 
Company  to  accept,  a  lease  of  the  Ports- 
mouth Company's  undertaking  for  a  term 
of  999  years,  from  its  opening  for  traffic, 
or  until  it  should  be  merged  in  the  South- 
Westem  Company,  at  a  rental  of  18,000/. 
a  year,  and  it  was  further  agreed  that  if 
they  should  not  succeed  in  obtaining  an 
act,  they  were  to  repeat  their  efforts  in 
1860.  It  was  also  agreed  that  the  South- 
Westem  Company  should  work  the  Ports- 
mouth undertaking  in  the  mean  time,  keep- 
ing the  same  in  good  and  efficient  repair, 
and  paying  to  the  Portsmouth  Company 
tbe  sum  of  18,000/.  per  annum. 

By  a  second  agreement,  dated  the  24tb 
of  December  1858,  reciting  that  by  the  local 
act,  1  Vict.  c.  Ixxi.  s.  50,  it  was,  after  re- 
citing that  it  would  tend  much  to  the  con- 
venience of  the  public  if  railway  companies 
were  empowered  to  enter  into  mutual  ar- 
rangements so  as  to  avoid  the  necessity 
of  a  change  of  carriages  and  other  delays 
arising  from  a  diversity  of  interest,  enacted 
that  the  South-Western  Company,  and  all 
other  railway  companies  might  enter  into 
contracts  for  the  division  or  apportionment 
of  tolls  or  rates  for  the  passage  of  engines 
or  carriages  over  their  respective  lines  of 
railway  upon  the  payment  of  such  tolls  or 
rates,  and  under  such  conditions  and  re- 
strictions as  might  be  mutually  agreed 
upon  ;  that  the  Railways  Clauses  Con- 
solidation Act,  1845,  applied  to  the  Ports- 
mouth Company,  and  that  under  section 
87.  they  had  the  ordinary  power  to  make 
contracts  with  respect  to  the  passage  over 
their  line  of  railway  of  the  engines,  coaches, 
waggons  or  other  carriages  of  the  South- 
Westem  Company  upon  the  payment  of 
such  tolls  and  under  such  conditions 
and  restrictions,  as  might  be  mutually 
agreed  on  between  the  two  companies,  and 
for  that  purpose  to  enter  into  any  contract 
for  the  division  or  apportionment  of  the 
tolls  to  be  taken  on  their  respective  rail- 
ways ;  that  by  the  Portsmouth  Railway 
Amendment  Act,  1857,  power  was  given 
to  the  Portsmouth  Company  and  the  South- 
Westem  Company  to  enter  into  and  carry 
into  effect  such  agreements  and  arrangements 
as  they  might  think  fit  in  respect  of  the 
regulation  and  management  by  the  Ports- 


mouth Company  and  tbe  South-Westem 
Company,  or  either  of  them,  of  the  traffla 
upon  or  over  their  respective  railways,  or 
either  of  them,  or  any  part  thereof ;  that 
it  would  tend  to  the  convenience  of  the 
public  and  would  be  of  mutual  advantage 
to  the  two  companies  if  arrangements  wert 
made  with  respect  to  the  user  by  the  South- 
western Company  of  the  railway  of  tha 
Portsmouth  Company  and  the  regulation 
and  management  by  the  South- Western 
Company  of  the    traffic  thereon  in  con* 
nexion  with  the  traffic  of  the  railway  of 
the  South-Western  Company,  and  that  the 
two  companies  had  accordingly  determined 
to   enter  into   the   following    agreement, 
which  had  been  duly  assented  to  by  three* 
fifths  of  the  shareholders  of  each  of  tha 
two  companies :    it  was    witnessed  thai 
the  agreement  should   continue  in  force 
from  the  Ist  of  January  1859  until  either 
the  Portsmouth  Railway  was  leased  to  the 
South-Westem  Company  or  the  two  com* 
panics  became  united,  or  one  of  them  waa 
merged   in   the   other ;    that   the   South* 
Western    Company    should    be    entitled 
during  the  continuance  of  this  agreement 
to  use  the  Portsmouth  Railway  for  the  paa* 
sage  over  and  along    the   same  of   their 
engines,  &c.,and  that  they  should  reeeivei 
collect  and  recover  all  tolls,  fares,  rates 
and  charges  receivable  in  respect  of  the 
traffic,  and  that  during  the  continuance  of 
the  agreement  all  sums  received  or  receir-  ^ 
able  by  the  Portsmouth  Company  in  re-^i^ 
spect  of  the  Portsmouth  Railway,  and  th^^ 
local  traffic,  and  all  sums  received  by  th*,^. 
South-Westem   Company    in    respect 
the  tolls,  fares,  rates  and  charges  for 
traffic  in  respect  of  the  South  -  Wester  ^ 
Company's  line  of  railway  between 
don  and  Godalming,  should  form  a  j< 
fund  to  be  divided  and  apportioned 
tween  the  two  companies  half-yearly,  ps^^^j^ 
ing  thereout  to  the  Portsmouth  Compi^sJijr 
in  the  first  place  and  as  the  first  chi^vjpi 
thereon  the  sum  of  9,000/.,  and  after  p^^if* 
ing  the  two  companies  respectively  ttotir 
respective    expenditure   in   working     tit 
traffic,  and  in  wages,  salaries  and  o^Ikt 
matters    therein   particularly    mention^ 
the  residue  of  the  joint  fund  to  be  pM 
to  the  South-Western  Company* 

By  a  third  agreement,  dated  the  24tb  of 
February  1859  (after  the  filing  of  the  bil>h 
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recitiag  that  the  two  companies  had  Agreed 
to  enter  into  a  temporary  Brran);einent 
reipectiag  the  user  by  the  South-'Westem 
Company  of  the  Fortimouth  Railway  until 
■  more  extended  a^'**"'*''*  should  have 
been  approved  by  the  Board  of  Trade,  or 
tiDtil  a  bill  then  before  parliament  for 
uthortsing  an  amalgamation  or  leaae  of 
the  Portsmouth  Railway  with  or  to  the 
Soulh-Weatem  Railway  Company  should 
have  become  law,  it  wai  witnessed  that,  in 
exercise  of  every  power  enabling  them 
respectively  in  that  behalf,  the  said  com- 
panies mutually  agreed  (amongst  other 
tbings)  that  the  said  reciting  agreement 
should  commence  from  the  Ist  of  January 
IS59,  and  continue  in  force  until  a  more 
extended  agreement  should  have  been  ap- 
proved hj  the  Board  of  Trade,  or  until  the 
before- mentioned  bill  should  have  become 
Isw;  that  the  South-Westem  Company 
■bonld  be  entitled  during  the  continuance 
of  this  agreement  to  use  the  Portsmouth 
Railway  for  the  free  passage  over  and 
■long  the  same  of  the  engines  and  carriages 
of  every  kind  of  the  Soulh-Westem  Com- 
psn; ;  that  they  should  pay  all  the  ex- 
penses incident  to  the  exercise  of  their 
rights  in  this  respect,  and  pay  to  the  Ports- 
mouth Company  the  full  msximum  tolls  de> 
mandable  or  receivable  by  the  Portsmouth 
Company  iu  reipect  of  the  same  ;  that 
the  Soutb-Westem  Company  should  cause 
to  pass  over  the  Portsmonth  Railway  such 
an  amount  of  traffic  u  should  cause  the 
paymenta  to  be  made  to  the  Portsmouth 
Company  in  respect  of  tolls,  to  be  after 
the  rate  of  18,0001.  per  annum  at  the  least, 
for  the  whale  of  the  period  during  which 
the  agreement  should  continue  in  force. 

This  suit  was  instituted  hy  the  South 
Coast  Railway  Company  to  restrain  the 
South-Westem  Company  from  using  the 
station  at  Landport  and  the  joint  line  for 
the  booking  or  transit  of  passengers  or 
goods  destined  for  or  coming  from  the 
Portsmouth  Railway  or  any  part  thereof. 
It  waa  contended,  by  the  South-Weatem 
Company,  that  they  were  entitled,  under 
the  act  of  1B47,  to  use  the  joint  line  and 
station  for  all  purposes  that  were  necessary 
for  their  traSic  and  buaineas;  and  that 
baving  arranged  with  the  Portsmouth  Rail- 
way   Company  to   pasa  their  traffic  over 


that  line,  they  had  a  right  to  nae  the  joint 
line  and  station  when  the  traffic  arrived 
there.  The  South  Coast  Railway  Com- 
pany, on  the  other  hand,  insisted  that  the 
intention  of  the  act  of  1847  was,  that  the 
joint  line  and  station  should  be  used  for 
that  which  was  strictly  the  traffic  belong- 
ing to  the  respective  companies,  and  that 
it  was  never  intended  to  enable  either  com- 
pany to  bring  traffic  to  the  joint  line  which 
had  passed  over  another  independent  rail- 
way. They  also  submitted  that  the  agree- 
ments of  December  23  and  24,  1858,  and 
February  24,  1859,  which  the  South* 
Western  Company  bad  entered  into  with 
the  Portsmouth  Railway  Company,  by 
which  the  Portsmouth  Railway  was  vir- 
tually transferred  to  the  South-Westem 
Company  for  an  annual  rent  of  18,000'. 
per  annum  were  illegal  and  void.  Th« 
bill  also  prayed  for  an  account.  Wood, 
V.C.  refused  an  injunction;  hut  the  agree- 
ments between  the  South-Westem  and  the 
Portsmouth  Companies  were  not  before  him. 

Mr.  Roll,  Mr.  Willeoek  and  Mr.  J.  H. 
Taylor  were  for  the  plaintiffa. 

Sir  R.  Btthell,  Mr.  Ciffard  and  Mr. 
Baggallay  appeared  for  the  South-Westem 
Company;   and, 

Mr.  C.  T.  Simpton,  for  the  Portsmouth 
Company. 

The  arguments  upon  the  hearing  will 
sufficiently  appear  in  the  judgment. 
The  fallowing  cases  were  cited  :-~ 
The  Great  Northern  Railway  Company 
V.   the    Eaalem    Countiet    Railway 
Comf  nn^,  9  Hare,  306;  a.  c.  21  Law 
J.  Rep.  (N.sOChano.  837. 
The   South     Yorkihire    Railaay    and 
River  Dwt  Company  v.    the   Ortal 
Northern  Railway  Company,  3  De 
Gex,  M.  &  G.  576;    s.  c.  22  Law 
J.  Rep.  (n.b.)  Chanc.  761. 
The  East  Anglian  Railaay  Company  r. 
the  Eattern  Counties  Railway  Com- 
pany, 11  Com,  B.  Rep,  775  ;    a.  o. 
21  Law  J.  Rep,  (n.b.)  C.P.  23. 
The    Great    Northern    Railway    Com. 
pany  v,  the  Maneheiter,  Sheffield  and 
Lincolnshire  Railway  Company,  5  De 
Gex  &  Sm.  188. 
Sharp  V.  Taylor,  2  Phill.  801. 
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The  Shrewsbury  and  Birmingham  Rail* 
way  Company  v.  the  London  and 
North  -  Western  Railway  Company ^ 
16  Beav.  441  ;  s.  c.  4  De  Gex, 
M.  &  G.  115 ;  6  H.L.  Cas.  113. 

June  8.— The  Lord  Chancellor,  after 
stating  the  case,  said-— It  appears  quite 
clear  that  the  S5th  section  of  the  Direct 
Portsmouth  Company's  act  of  1858  does 
not  intend  to  restrict  in  any  way  the  user 
by  the  companies  of  their  own  lines, 
whether  belonging  to  them  separately 
or  jointly,  and  that  it  is  wholly  directed 
to  enabling  the  Portsmouth  Company 
and  the  other  companies  to  obtain  the 
right  of  using  these  lines.  The  ques- 
tion, therefore,  between  the  companies 
will  be  found  not  to  depend  upon  this 
act,  but  upon  entirely  different  grounds. 
Of  course,  this  observation  does  not  apply 
to  the  portion  of  the  line  between  Havant 
and  Hilsea ;  but  of  this  the  case  may  be 
entirely  cleared,  for  though  at  the  time 
of  the  filing  of  the  bill  there  had  been 
no  agreement  under  the  d5th  section  of 
the  act  of  1858«  and  therefore  the  plaintiffs 
prayed  for  an  injunction  to  restrain  the 
use  of  so  much  of  their  line,  yet  since  the 
bill  was  filed  the  matter  has  been  settled 
in  the  manner  provided  for  by  the  act,  and 
therefore  this  part  of  the  relief  prayed 
may  be  put  out  of  consideration.  The 
case  which  the  South-Western  Company 
make  is  this :  they  say,  under  the  13  th  sec- 
tion of  the  act  of  1847f  we  are  entitled  to 
use  the  joint  line,  which  includes  the  joint 
station,  for  the  purpose  of  conveying  pas- 
sengers and  goods  upon  the  same,  apd 
for  all  such  other  purposes  as  shall  be 
necessary  for  our  traffic  and  business 
thereon.  There  is  nothing  in  that  act  to 
confine  us  to  the  particular  line  of  our 
railway  which  then  alone  existed.  We 
might,  by  extending  that  line,  or  by 
throwing  out  branches,  have  brought  down 
any  increased  quantity  of  traffic  to  the 
joint  line.  We  have  arranged  with  the 
Portsmouth  Company  to  pass  our  traffic 
over  their  line,  and  when  it  arrives  at  the 
joint  line  we  use  that  which  is  our  own 
property,  and  which  existed  in  us  prior  to 
the  act  of  1858.  That  act  conferred  no 
powers  upon  us  as  to  this  joint  line,  which 


would  have  been  wholly  unnecessary, 
because  we  possessed  all  the  powers  we 
required  without  its  aid.  The  South  Coast 
Company,  on  the  other  hand,  say  that  the 
intention  of  the  act  of  1847  was  that  the 
joint  line  should  be  used  for  that  which 
was  strictly  the  traffic  which  belonged  to 
the  railways  of  the  respective  companiea; 
that  this  did  not  exclude  the  legitimate  ex- 
tension of  those  railways,  but  that  it  never 
was  intended  to  enable  either  company  to 
bring  traffic  to  the  joint  line,  which  had 
passed  over  another  and  independent  raiU 
way;  that  this  would  be  unjust  to  them, 
as  they  have  to  bear  a  moiety  of  the  ex- 
pense of  maintaining  the  joint  line;  and 
yet,  if  the  traffic  comes  on  to  the  joint  line, 
having  commenced  on  some  part  of  the 
Portsmouth  line,  or  proceeds  upon  the 
joint  line,  and  is  destined  only  for  some 
place  on  the  Portsmouth  line,  ^ey  would 
not  be  entitled  to  a  share  in  the  profits  of 
the  conveyance  of  the  passengers  or  goods; 
and  they  contend  that  the  agreements 
which  the  South-Westem  Company  have 
entered  into  with  the  Portsmouth  Com- 
pany are  illegal  and  void,  and  therefore 
they  are  either  not  lawfully  using  the 
Portsmouth  Railway,  or  at  all  events  the 
traffic  which  depends  on  these  agreements 
cannot  be  the  traffic  or  business  contem- 
plated by  the  act  of  1847,  which  must  he 
the  lawful  traffic  or  business  of  the  South- 
Westem  Company.  I  have  already  inti- 
mated my  opinion  that  the  act  of  1858,  as 
to  companies  lawfully  using  the  Ports- 
mouth Railway,  does  not  apply  to  the 
London  and  South-Western  Company. 
But  the  other  question  remains,  and  it  is  a 
very  important  one,  whether  the  circum- 
stances under  which  that  company  has 
acquired  the  use  of  the  Portsmouth  Rail- 
way  enables  them  to  claim  the  traffic  which 
passes  over  it  as  their  traffic  and  business. 
To  determine  this  question  it  will  be 
necessary  to  examine  the  agreements  which 
have  been  entered  into  between  the  two 
companies.  They  consist  of  three  differ- 
ent instruments:  one  called  "  the  Heads  of 
Arrangement,"  dated  the  23rd  of  Decem- 
ber 1858;  and  another  an  agreement  for 
traffic  arrangements,  dated  the  24th  of 
December  1858;  and  the  third  an  interim 
agreenient  for  the  user  by  the  South* 
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Vettem  Company  of  the  Portamonth 
tUiliray,  dated  the  24th  of  February  1859. 
I  think  that  all  theae  must  be  deemed  and 
taken  to  be  one  agreement,  under  which 
the  Qie  of  the  railway  is  tranaferred  to  the 
South'Weatem  Company,  What,  then,  is 
the  nature  of  tbeie  instrutneuts  f  They 
lie  nothing  more  or  leas  than  an  abandon- 
ment of  the  management  and  uae  of  their 
line  by  the  Portamouth  Company  to  the 
Soutb-Weatem  Company,  in  consideration 
of  a  aum  of  18,0001.  a  year.  They  are 
ingenioualy  and  carefully  worded,  with  the 
objectof  evading  the  objection,  which  must 
be  well  known  toeziat,  to  the  transfer  by  one 
nilway  company  to  another  of  the  righti 
ud  powers  conferred  by  the  legislature. 
The  last  of  these  inatrumenta,  which  was 
entered  into  after  the  bill  waa  filed,  viz., 
on  the  24th  of  February  1859,  haa  been 
properly  deacribed  as  the  reault  of  a  aelee. 
tion  of  the  least  objectionable  parta  of  the 
former  agreement!  for  the  purpoae  of  more 
completely  colouring  the  real  objects  of 
the  parties,  but  it  haa  been  argued  that 
this  last  agreement  at  least  must  be  valid, 
because  it  ia  a  mere  interim  arrangement 
which  it  is  expressly  provided  shall  only 
continue  in  force  until  a  more  extended 
agreement  shall  have  been  approved  by 
the  Board  of  Trade,  or  until  a  bill  before 
Parliament  for  authorizing  an  amalgama- 
tion or  lease  of  the  Portsmouth  Railway 
to  the  South-Weatem  Company  shall  have 
become  law.  But  surely  this  cannot  be 
maintained.  If  the  sanction  of  the  Board 
of  Trade  or  of  the  act  of  parliament  is  neces- 
sary to  render  the  agreement  good,  any 
agreement  made  before  the  authority  ia 
obtained,  which  is  essential  to  its  validity, 
must  be  bad,  and  we  are  dealing  with 
■ucb  an  agreement.  Can  then  theae 
agreementa,  by  which  the  management  of 
the  line  and  the  benefit  of  the  traffic  of  the 
Portamontb  Company  are  virtually  trana- 
feired  to  the  South-Westem  Company  for . 
a  fixed  sum  annnally,  be  held  to  be  legal 
and  binding  on  the  two  companies?  If 
not,  the  conveyance  under  this  agreement 
of  pasaengera  and  goods,  which  would 
otherwise  belong  to  the  Portsmouth  Com- 
pany, cannot  make  them  psrt  of  the  traffic 
and  buainesB  of  the  South-Weatem  Com- 
pany. I  think  that  the  illegality  of  this 
agreement  ia  established  by  the  case*  which 


were  cited  in  the  course  of  the  argument, 
particularly  by  the  eases  of  The  Great 
Northern  Railaay  Company  v.  the  Eattem 
Coanliei  Railway  Company,  and  The  Eatt 
jinglian  Railway  Company  v.  the  Eattem 
Countiet  Railway  Company,  and  by  The 
Shrewtbury  and  Birmingham  Railway 
Company  v,  the  London  and  North-  Weilem 
Railway  Company,  in  the  House  of  Lords, 
where  the  Lord  Chancellor,  Lord  Cran- 
worth,  in  adviiing  the  House,  said,  "  There 
is  abundant  authority  to  shew  that  there 
are  many  contracts  into  which,  without 
express  authority,  a  railway  company  can- 
not enter.  The  Railway  Clauses  Conao- 
lidation  Act  (8  Vict.  c.  20.  s.  86.)  au- 
thor! zea  every  such  company  to  run 
carriages,  and  generally  to  act  aa  a  car- 
rier on  its  own  line  of  railway,  and  by 
the  next  aection  the  company  ia  enabled 
to  make  arrangementa  with  other  com- 
panies having  continuoua  railwaya  for  the 
use  of  their  respective  lines,  for  their 
mutual  benefiL  All  this  would  have 
been  unnecessary  if  it  had  not  been  con- 
sidered that,  but  for  such  enactments,  no 
such  power  would  have  existed  under  the 
mere  incorporation  of  the  company  for  tha 
purpose  of  making  and  maintaining  a  rail- 
way." I  cannot  better  express  my  opin- 
ion of  this  agreement  than  in  tha  language 
of  Lord  Justice  Turner,  when  Vice-Chan- 
ccllor,  in  the  case  of  The  Oreat  Norther* 
Railway  Company  v.  the  Eaitem  Countiet 
Railway  Company  :  "  It  is  framed  in 
total  disregard  of  the  obligationa  and 
duties  which  attach  upon  these  companies; 
and  is  an  attempt  to  carry  into  effect,  with- 
out the  intervention  of  parliament,  what 
cannot  lawfully  be  done  except  by  parlia- 
ment in  the  exercise  of  its  discretion  with 
reference  to  the  interests  of  the  public." 
But  it  is  said,  supposing  the  agreements 
are  illegal,  why  ia  the  South  Coast  Railway 
Company  to  interfere!  If  they  are  in 
violation  of  the  act  of  parliament,  or  are 
against  public  policy,  it  is  the  duty  of  the 
Attorney- General,  and  not  of  private 
parties,  to  question  them.  If  they  involve 
an  application  of  the  funds  of  the  company 
to  a  purpoae  foreign  to  those  for  which  it 
was  incorporated,  it  ia  for  the  shareholdera 
to  complain.  But  the  South  Coaat  Rail- 
way  Company  do  not  attempt  to  impeach 
these  agreements  on  account  of  their  ab> 
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stract  illegality,  bat  merely  urge  their 
illegality  for  the  purpose  of  shewing  that 
the  South- Western  Company  can  acquire 
no  rights  under  them  which  can  affect  their 
interests  or  property.  So  long  as  the 
South-Westem  Company  confine  them- 
selves to  the  limits  of  the  Portsmouth  line 
the  South  Coast  Company  haye  no  interest 
in  the  question  of  the  validity  of  these 
agreements.  It  is  only  when  they  are 
attempted  to  be  connected  with  the  use  of 
the  joint  line  that  they  become  complicated 
with  the  rights  of  the  South  Coast  Com- 
pany. But  it  is  argued  on  behalf  of  the 
South-Westem  Company  that  whatever 
may  be  thought  of  traffic  which  commences 
or  terminates  upon  the  Portsmouth  line, 
in  connexion  with  the  joint  line,  yet  the 
traffic  which  begins  on  any  part  of  the 
South-Westem,  or  which  ends  on  any  part 
of  that  line,  although  the  Portsmouth  line 
is  used  in  the  course  of  its  transit,  must  at 
all  events  be  regarded  as  traffic  of  the 
South-Westem  Company,  and  that  the 
South  Coast  Company  can  have  no  right 
to  inquire  by  what  means  it  arrived  at  the 
joint  line,  or  how  it  is  carried  from  the 
joint  line  to  its  destination  on  the  South- 
Westem  Railway*  This  has  always  ap- 
peared to  me  to  be  the  only  difficult  part 
of  the  case;  but  after  carefully  considering 
it,  I  have  arrived  at  the  conclusion  that, 
as  all  the  traffic  which  passes  over  the 
Portsmouth  line  is  carried  over  it  under 
the  agreements,  which  are  illegal,  it  is  im- 
material where  it  comes  from  or  what  is  its 
ultimate  destination,  and  that  none  of  it 
can  be  regarded  as  traffic  and  business  of 
the  South-Westem  Company  within  the 
meaning  of  the  13th  section  of  the  act  of 
1847,  upon  which  the  whole  question 
depends.  It  was  suggested  that  the  South 
Coast  Company  were  opposing  the  user  of 
the  line  by  the  South-Westem  Company 
to  their  own  disadvantage,  as  the  addi- 
tional traffic  which  would  be  brought  upon 
it  would  increase  their  own  profits ;  but  it 
is  obvious  that,  under  the  definition  of 
London  traffic  in  the  agreement  entered 
into  in  pursuance  of  the  act  of  1847f  a 
great  portion  of  traffic  might  be  brought 
on  the  joint  line,  in  the  benefits  of  which 
it  would  not  be  entitled  to  participate, 
imd  at  the  same  time  the  increased  wear 
4&d  tear  of  the  line  in  which  they  partici- 


pate they  must  contribute  to  make  good. 
But  whatever  may  be  the  prudence  or 
propriety  of  this  proceeding  on  the  part  of 
the  South  Coast  Company,  they  are  clearly 
entitled  to  resist  all  use  of  the  joint  line 
and  station  for  anything  not  part  of  the 
legitimate  traffic  and  business  of  the  South- 
Westem    Company.     I   think,  therefore, 
that  it  will   be  proper  for  the  Court  to 
make  a  declaration  that  the  South-Westem 
Company  are  not  entitled  to  use  the  joint 
station  at  Landport  for  passengers  or  goods 
carried  or  conveyed  under  the  agreements 
of  the  2drd  and  24th  of  December  1858» 
and  the  24th  of  February  1859,  and  to 
grant  an  injunction  restraining  them  from 
using  the  joint  station  for  the  booking  or 
transit  of  passengers  or  goods  destined  for 
or  coming  from  the  Portsmouth  Railway, 
or  any  part  thereof,  until  further  order. 
This  will  leave  the  question  open  to  the 
South-Westem  Company,  if  they  obtain 
valid  agreements,  or,  of  course,  if  they 
obtain  any  powers  under  an  act  of  parlia- 
ment, to  come  again  to  the  Court.    With 
respect  to  the  application  for  an  account, 
I  think  that  that  cannot  be  granted.    As 
the  joint  committee  are  to  fix  the  amount 
of  tolls,  there  can  be  no  account  taken 
unless  they  have  performed  their  office  in 
that  respect ;    and,  therefore,  the  Court 
can  give  no  relief  in  that  particular.  With 
respect  to  the  costs,  of  course  as  to  the 
first  part  of  the  prayer  the  injunction  to 
restrain  the  South-Westem  Company  from 
using  the  portion  of  the  Portsmouth  line 
between  Havant  and  Hilsea,  the  plaintiffs 
were  perfectly  right  at  the  time  the  bill 
was  filed;  therefore,  at  all  events,  under 
any  circumstances,  they  would  be  entitled 
to  their  costs  of  that,  but  we  think  also 
that  the  South-Westem  Company  ought  to 
pay  the  costs  of  this  appeal.    With  regard 
to  the  Portsmouth  Railway  Company,  we 
say  nothing  as  to  the  costs  with  respect  to  it. 

Lord  Justice  Turner. — The  principal 
question  remaining  to  be  decided  in  this 
case  is,  whether  the  South-Westem  Com- 
pany are  entitled  to  use  the  station  at 
Landport  belonging  jointly  to  them  and 
the  plaintiffs,  the  South  Coast  Company, 
for  the  booking  and  transit  of  passengers 
or  goods  destined  for,  or  coming  from,  the 
Portsmouth  Railway  or  any  part  thereof^ 
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except  fi>r  the  tnumiidon  of  traffic  oon- 
njei  on  the  public  lervice  to  or  from  the 
line  belonging  to  the  Croim  leading  to 
the  Dockyard  or  other  public  eitablith- 
nenti  at  Fortsea  or  Portamouth.  The  bill 
raiiet  the  aame  question  aa  to  the  right  of 
the  Portamouth  Company  to  the  use  of 
the  Landport  atatian,  but  they  have  not 
claimed,  and  do  not  claim,  any  such  right, 
lad  thia  part  of  the  caae  may,  therefore, 
be  laid  out  of  coniideration.  There  is  a 
nibordinate  qneation,  which  it  nil  I  be 
necetaary  to  dispoae  of,  as  to  the  accounts 
which  are  prayed  for  by  the  hill.  The 
ddeadanta,  tbe  South- Western  Company, 
baring  entered  into  agreements  with  the 
Fortimoutfa  Company  with  respect  to  the 
use  of  their  line  and  to  the  ttafiic  upon 
it,  claim  the  right  to  use  the  Landport 
ilation  for  the  bookiiig  and  transit  of  paa- 
sengers  and  goods  destined  for,  and  com- 
iog  from,  tbe  Portamouth  Railway,  under 
the  proviaions  of  an  act  of  parliament 
pasted  in  the  year  1847.  On  the  other 
hand,  the  plaintiSi  insist  that  this  act  of 
parliament  gives  the  South- Western  Com- 
pany DO  such  right,  and  they  also,  in  the 
fint  instance,  insisted  on  some  agree- 
ments entered  into  between  them  and  the 
South-Weatem  Company,  aa  having  pre- 
cluded the  exercise  of  such  right,  if  in 
fact  given  by  the  act ;  but  they  afterwards 
abandoned  that  ground,  and  relied  upon 
those  agreements,  merely  as  expounding, 
■s  it  was  said,  the  act  of  1847.  They 
further  insisted,  howevei,  that  the  South- 
western Company  were  precluded  from 
thisuser  of  the  Landportstation  by  another 
act  of  parliament,  passed  in  the  year  1858, 
and  they  contended  that  tbe  South- West- 
ern Company  were  not  lawfully  using  the 
Portsmouth  Railway  within  the  meaning 
of  that  act,  tbe  agreementa  entered  into  by 
them  with  the  Portamouth  Company  being, 
as  the  plaintifis  insisted,  illegal  and  void. 
But  the  South- Western  Company,  on  the 
other  hand,  contended,  that  the  act  of 
185S  did  not  in  any  way  affect  their  rights, 
and  that  tbe  agreements  between  them  and 
tbe  Portsmouth  Company  were  valid,  and 
they  insisted  that,  at  all  events,  the  plain- 
tifTi  were  not  entitled  to  question  the 
validity  of  those  agreements.  The  first 
question  to  be  considered,  therefore,  is 
whether  the  Sooth-Western  Company  are 
Saw  SsaiM,  XXVIII.— CEiac. 


entitled  to  use  the  Landport  station  for 
the  purpoaes  in  question,  by  virtue  of  the 
act  of  1847-  By  this  act,  after  reciting 
that  it  would  be  of  public  advantage  to 
vest  in  the  South- Western  Company  and 
the  plaintiffs  so  much  of  the  Portsmouth 
Extension  of  the  Brighton  and  Chichester 
Railway  as  was  or  might  be  constructed 
between  Havant  and  Portsmouth,  which 
Extension  Railway  tbe  plaintiffs  are  men- 
tioned in  this  recital  to  have  contracted  to 
purchase,  powers  are  given,  by  section  2, 
to  the  plaintiffs  to  sell,  snd  to  the  Soutli* 
Western  Company  and  the  plaintiffs  to 
purchase,  auch  part  of  the  portion  of  the 
Extension  Railway  lying  westward  of  the 
junction  near  Havant,  between  the  line  of 
the  Estension  Railway  and  the  line  of  tbe 
then  intended  Direct  Portsmouth  Railway, 
as  tbe  companies  should  define  and  agree 
upon,  and  the  stations  and  other  works  and 
conveniences  connected  with  the  same  por- 
tion, and  the  parts  so  to  be  defined  and  pur- 
chased, and  ^e  stations,  works  andconve- 
niencea  connected  therewith,  are  mentioned 
to  be  thereinafter  referred  to  as  "  tbe  joint 
line"  ;  and  after  providing  for  the  convey- 
anee  to  be  made  upon  tbe  completion  of 
the  sale  and  purchase,  it  was  enacted,  by 
section  5,  that  the  conveyance,  when  exe- 
cuted, should  be  effectual  to  vest  tbe  joint 
line,  and  all  the  rights,  privileges,  powers 
and  authorities,  by  any  act  or  acts  of 
parliament  relating  thereto  or  otherwise 
given  to  or  vested  in  the  companies 
selling,  or  either  of  such  companies,  with, 
reference  to  the  same,  with  the  appur- 
tenances, jointly  in  tbe  companies  pur- 
chasing ;  and,  by  section  6,  that  when  the 
conveyance  should  have  been  executed, 
all  tbe  powers,  rights  and  privileges  by 
any  act  or  acts  of  parliament,  or  otherwise 
given  to  or  vested  in  the  Brighton  and 
Brighton  and  Chichester  Companies,  or 
either  of  them,  and  for  the  time  being  in 
force,  should,  so  far  they  might  relate  to 
the  joint  line,  apply  to  and  be  vested  in 
theSouth-Westemand  Brighton  Companies 
jofhtly.  and  might  be  used,  exercised  and 
enjoyed  by  the  same  companies  jointly, 
and  by  such  joint  committee  as  thereinafter 
provided  for  respectively.  It  was  further 
enacted,  by  section  9,  that  for  tbe  better 
management  of  the  joint  line,  a  joint 
committee,  consisting  of  three  directors  of 
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each  of  the  two  purchasing  companies, 
Bhould  be  appointed  for  carrying  the  pro- 
visions of  the  act,  so  far  as  the  same  re- 
lated to  the  making  and  maintaining  the 
joint  line  and  to  the  other  things  to  be  done 
by  the  joint  committee  as  therein  provided, 
into  execution,  and  that  the  joint  commit- 
tee should  have  the  like  powers,  privileges 
and  indemnities  as  might  have  been  exer- 
cised by  the  companies  selling,  or  either 
of  them,  if  they  had  not  sold.  By  section 
11,  that  the  joint  committee  should  be 
subject  to  all  such  by-laws,  regulations 
and  provisions  as  might  from  time  to  time 
be  agreed  upon  by  the  board  of  directors 
of  the  two  purchasing  companies  respec- 
tively, and  that,  except  so  far  as  should 
be  otherwise  provided  by  such  by-laws, 
regulations  and  provisions,  the  majority 
present  should  at  all  meetings  of  the  joint 
committee  bind  the  minority  and  all  ab- 
sent members,  and  the  chairman  should  be 
selected  alternately  from  among  the  mem- 
bers appointed  by  each  of  the  boards  and 
should  have  a  casting  vote,  and  three 
members  of  the  joint  committee  should 
form  a  quorum,  with  a  proviso  that  such 
three  members  should  not  be  those  ap- 
pointed by  one  of  the  boards,  except  in 
certaiji  cases  therein  mentioned  arising 
from  the  default  of  the  other  board.  By 
section  12.  it  is  enacted,  that  the  joint 
committee  should  appoint  the  officers  and 
servants  to  be  employed,  but  with  power 
to  each  of  the  companies  to  appoint  their 
own  booking-clerks.  Section  13.  I  shall 
have  occasion  to  refer  to  presently.  By 
section  14,  that  the  joint  and  several  funds 
of  the  two  purchasing  companies  should  be 
liable  for  the  payment  and  satisfaction  of 
all  liabilities  incurred  by  the  joint  com- 
mittee. By  section  15,  that  an  equal  half- 
part  of  the  cost  and  expenses  of  making, 
maintaining  and  managing  the  joint  line 
should  be  paid  by  each  of  the  two  pur- 
chasing companies.  By  section  18,  that 
the  rates,  tolls  and  other  charges  to  be 
demanded  and  received  from  and  by  the 
two  companies  respectively  in  respect  of 
passengers,  animals  and  things  conveyed 
by  the  same  companies  respectively  upon 
the  joint  line,  or  any  part  thereof,  and  for 
the  use  of  carriages  and  engines  or  other 
power  supplied  by  the  same  companies 
respectively  thereon,  should  from  time  to 


time  be  determined  by  the  joint  committee ; 
and  by  section  20,  that  the  joint  commit- 
tee might  demand  and  receive  from  any 
other  railway  company  or  railway  compa- 
nies who  might  use  the  joint  line,  or  any 
part  thereof,  such  rates,  tolls  and  charges 
for  the  use  thereof  as  such  joint  committee 
should  from  time  to  time  think  fit  and 
determine.  It  was  also  enacted,  by  sec- 
tion 22,  that  the  profits  to  be  received  by 
each  of  the  purchasing  companies  in  respect 
of  the  joint  line  should  be  paid  to  the 
joint  committee,  and  after  payment  of  the 
expenses  payable  by  the  joint  committee 
in  respect  of  the  joint  line,  should  be 
paid  by  the  joint  committee  to  the  two 
companies  in  equal  shares.  By  section  23. 
all  the  expenses  incurred  in  respect  of  the 
joint  line,  exclusive  of  those  which  are 
incurred  by  the  two  purchasing  companies, 
or  either  of  them,  in  the  conveyance  on 
that  line,  and  the  liabilities  which  may  be 
incurred  in  respect  thereof,  all  those  ex- 
penses are  to  be  paid  by  the  joint  com- 
mittee, and  the  surplus  of  those  funds  it 
to  be  paid  in  equal  shares  between  the  two 
companies.  By  section  23.  provision  is 
made  for  a  deduction  to  be  made  by  each 
company  for  the  working  of  the  joint  line. 
By  section  27.  there  is  power  to  the  com- 
panies to  agree  with  each  other  for  dif- 
ferent terms  than  those  prescribed  by  the 
act.  Under  the  provisions  of  this  act,  the 
South-Western  Company  and  the  plaintiffii 
purchased  part  of  the  Extension  Railway 
lying  westward  of  the  point  of  junction  of 
the  intended  Direct  Portsmouth  Railway, 
referred  to  in  the  act,  and  the  part  thus 
purchased  was  conveyed  to  the  South-  « 
Western  and  Brighton  Companies  accord-  ««. 
ingly.  This  purchased  part  of  the  Ezten-.^^ 
sion  Railway  lies  between  Hilsea  an^^ 
Portsmouth,  at  the  western  or  PortsmoutMl^ 
end  of  the  Extension  Railway*  It  is 
in  immediate  connexion  with  the  point 
junction  of  the  Direct  Portsmouth  Raih 
above  referred  to,  there  being  a  part  of 
Extension  Railway  not  included  in  the  pi 
chase,  which  intervenes  between  the 
of  it  which  has  been  purchased  and 
above-mentioned  point  of  junction, 
which  intervening  part  now  belongs  to 
Brighton  Company.  The  purchased  pwt 
of  the  Extension  Railway  is,  however,  too* 
nected  with  the  South-Westem  Railway  st 
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Cothun,  near  Hilan.  The  Landport  ttft- 
tios,  which  ia  in  queition  in  this  suit,  it 
kt  the  FortJmouth  end  of  the  purchased 
part  of  the  Extension  Railway.  Since  this 
puTchue  was  made,  the  Direct  Fortamoutk 
Rstlwsy,  mentioned  in  the  act  ai  having 
been  then  intended  to  be  made  and  to  join 
the  Brighton  Railway  near  Havant,  has 
been  completed.  It  belongs  to  the  defen- 
dAQts,  the  Fortimoulh  Company,  and  it 
may  be  convenient  here  to  mention  that, 
■t  the  time  of  the  filing  of  this  bill,  the 
defendants,  the  Portsmouth  Company,  had 
no  right  to  carry  pusengeri  or  goods  oTer 
the  interrenipg  part  of  the  extension  rail- 
way, above  mentioned  as  belonging  to  the 
Brighton  Company,  and  were,  therefore, 
cut  ofi'  from  any  connexion  with  the  joint 
hne  belonging  to  the  South-Weatero  and 
Brighton  Companies,  and  that  one  object 
of  this  bill  was  to  restiain  the  South- 
Weatera  and  Portsmouth  Companies  from 
using  this  porlionofthe  Extension  Railway, 
but  that  since  the  filing  of  the  bill  the 
Portsmouth  Company,  and  as  it  was  said  in 
the  argument  and  not  denied,  the  South- 
Western  Company  also,  have  acquired  the 
right  to  use  that  intervening  portion  of  the 
extension  railway  by  virtue  of  an  award, 
made  under  the  provision*  of  the  act  of 
1658  ;  and  this  part  of  the  pUintifTa'  case 
thereforewas  admitted  at  the  Bar  to  be  at  an 
end,  thus  reducing  the  case  to  the  queition 
sa  to  the  right  to  use  tlie  Landport  station. 
The  South-Western  Railway  Company, 
who  have  entered  into  agreements  with  the 
Portsmouth  Company,  which  must  pre- 
sently be  mentioned,  claim  the  right  to 
nae  the  Landport  station,  both  for  the 
purposes  of  their  own  traffic  carried  over 
the  Direct  Portsmouth  Railway,  and  for 
the  purpose  of  the  traffic  of  the  Direct 
Portsmouth  line  carried  by  them,  upon 
two  grounds:  first,  that  the  act  of  1847 
created  a  joint  tenancy  between  them  and 
the  Brighton  Company  in  the  joint  line, 
including,  of  course,  the  Landport  station, 
and  that  every  joint  tenant  is  entitled  to 
the  fall  use  and  enjoyment  of  the  joint 
property ;  and,  secondly,  that  this  right  is 
expreaaly  given  to  tbem  by  the  13th  section 
of  the  act  of  1847.  As  to  the  first  point, 
whatever  might  have  been  the  effect  of  the 
Mt  of  1847,  had  the  cue  depended  upon 
the  earlier  lectiona  of  it,  the  9th  and  subse- 


quent sections  seem  to  me  sufficiently  to 
shew  that  it  was  not  the  intention  of  the 
legislature  that  the  joint  ownership  of  tha 
joint  line  by  the  two  purchasing  companies 
should  he  attended  with  the  incidents  of 
joint  tenancy  to  the  extent  contended  for 
by  the  defendants,  the  South-Westem  Com- 
pany, for,  by  the  9tli  and  subsequent  sec- 
tions, not  only  is  the  management  of  the 
joint  line  vested  in  the  joint  committee 
comprised,  it  is  true,  of  an  equal  numbei 
of  the  directors  of  each  company,  but  em- 
powered, it  is  to  be  observed,  to  act  when 
the  companies  are  not  equally  represented, 
but  the  profits  to  be  derived  by  each  of  the 
two  purchasing  companies  are  made,  in  a 
great  measure,  to  depend  upon  what  may 
be  done  under  the  exercise  of  the  power* 
vested  in  the  joint  committee;  and  several 
sections  of  the  act,  and  more  especially  the 
13th  section,  refer  to  and  provide  for  the 
separate  interests  of  each  of  the  two  com- 
panies. I  think,  therefore,  that  the  rights 
of  the  two  companies  must  depend  upon 
the  provisions  of  the  acts,  qnd  not  upon 
the  incidents  of  joint  tenancy,  and  that  the 
argument  on  the  part  of  the  South-Westem 
Company,  so  far  as  it  is  founded  on  the 
joint  tenancy,  cannot  be  maintained.  Then 
as  to  tha  claim  of  the  South-Westem  Com- 
pany to  the  user  of  this  station  under  the 
provisions  of  the  act :  the  question  seemt 
to  tne  to  depend  npon  the  construction  of 
the  13th  section  ;  for,  if  we  lay  out  of 
consideration  the  right  depending  upon 
joint  tenancy,  I  see  nothing  in  the  act 
which  can  give  the  right  contended  for 
unless  it  be  given  by  that  section.  The 
words  of  the  section  are,  no  doubt,  very 
wide  and  extensive.  They  are  tliat,  sub- 
ject to  the  control  and  management  of  the 
joint  committee  and  the  provisions  of  any 
and  every  act  of  parliament  for  the  time 
being  relating  to  the  joint  line,  or  to  the 
two  companies,  or  either  of  them,  each  of 
the  two  companies  may  at  all  times  there- 
a^r  use  the  joint  line  for  the  purpose  of 
conveying  passengers,  animals  and  things 
upon  the  same,  and  for  all  such  other  pur- 
poses as  shall  be  necessary  for  the  traffic 
or  business  thereon  of  the  same  respective 
company.  But  wide  and  extensive  as 
these  words  are,  they  must  receive  a  juat 
and  reasonable  interpretation.  Tbi*  is  an 
act  of  parliament,  which,  aa  I  view  it,  not 
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only  empowered  the  South- Western  and 
Brighton  Companies  to  purchase  the  part 
of  the  extension  line,  which  was  purchased 
by  them,  but  also  gave  effect  to  an  agree- 
ment between  these  two  companies  with 
reference  to  that  purchase  and  the  mode  in 
which  the  property,  when  purchased,  was 
to  be  held  and  dealt  with  between  them. 
If  we  look  at  the  act,  with  reference  to  the 
agreement  between  the  two  companies,  it 
is  surely  unreasonable  to  suppose  that 
these  general  words  were  intended  by  either 
of  them  to  extend  to  the  user  of  the  joint 
line,  including,  of  course,  the  Landport 
station,  for  the  conveyance  of  passengers, 
animals  or  things  which  either  of  the  two 
companies  was  not  lawfully  entitled  to  con- 
vey, or  to  traffic  or  business  which  either  of 
the  two  companies  was  not  lawfully  entitled 
to  carry  on ;  and  if  we  take  into  account  the 
intervention  of  parliament  in  giving  effect 
to  this  agreement,  it  is,  I  think,  still  more 
difficult  to  suppose  that  parliament  could 
have  intended,  by  these  general  words,  to 
authorize  or  sanction  the  user  of  the  joint 
line  for  any  such  conveyance  or  traffic.  It 
seems  to  me,  therefore,  that,  even  admit- 
ting that  these  general  words,  extend  to 
authorize  the  user  of  the  joint  line,  includ- 
ing this  station,  for  the  conveyance  of 
all  passengers,  animals  and  things,  which 
either  of  these  companies  was  or  might  law- 
fully be  entitled  to  convey,  and  for  traffic 
or  business  which  either  of  these  compa- 
nies was  or  might  be  lawfully  entitled  to 
carry  on ;  and  I  am  not  prepared  to  say 
that  this  extended  meaning  ought  not  to 
be  given  to  the  words  :  we  are  bound  in 
construction  to  limit  them  to  passengers, 
animals  and  things  lawfully  conveyed  and 
to  traffic  or  business  lawfully  carried  on. 
It  may  be  said  that  this  act  of  parliament 
contains  no  such  limitations  of  these  gene- 
ral words,  but  I  should  be  sorry  to  hold 
that  express  provision  was  necessary  in 
an  act  of  parliament  in  order  to  prevent 
general  words  from  operating  as  sanction- 
ing an  infringement  of  the  law.  Where 
the  words  of  an  act  of  parliament  extend 
to  what  is  lawful  and  to  what  is  unlawful, 
I  apprehend  that,  in  the  absence  of  express 
provision  or  necessary  construction,  they 
can  only  be  applied  to  what  is  lawful. 
Express  provision  or  necessary  construc- 
tion is,   I  think,  required  to  extend  the 


general  words,  and  make  them  operate  to 
authorize  what  is  unlawful,  not  to  prevent 
them  from  being  so  extended.    This  being 
my  view  of  the  construction  of  this  act, 
we  have  to  look  into  the  agreements  be- 
tween the  South- Western  and  Portsmouth 
Companies,  for  the  purpose  of  seeing,  not 
merely  whether  the  South- Western  Com- 
pany are  lawfully  using  the  Portsmouth 
Railway  within  the  meaning  of  the  act  of 
1858,  but  whether  they  are  lawfully  car- 
rying the  traffic  in  question  so  as  to  bring 
the  case  within  the  act  of  1847*    These 
agreements  are  three  in  number :  the  first 
of  them  is  dated  the  23rd  of  December 
1858 :  by  this  agreement  the  two  companies 
are  to  apply  to  parliament  the  then  ensuing 
session  for  an  act  to  authorize  the  Ports- 
mouth Company  to  grant,  and  the  South- 
western Company  to  accept,  a  lease  of  the 
Portsmouth  Company's  undertaking  for  a 
term  of  999  years  from  Its  opening  for 
traffic,  or  until  it  should  be  merged  in  the 
South-Western  Company,  at  a  rental,  pay- 
able half-yearly,  of  18,0001.  a  year,  com- 
mencing on  the  15th  of  January  1859; 
and  the  third  clause  of  the  agreement  was 
as  follows : — "  The  application  to  parlia- 
ment, mentioned  in  article  1,  shall  be  at 
the  joint  and  equal  expense  of  the  two 
companies,  and  shall,  in  the  event  of  failure, 
be  repeated  in  1860,  at  the  like  expense, 
and  the   South-Western  Company  shall, 
exclusively   as   regards   the   Portsmouth 
Company  and  all  others  claiming  under 
their  licence,  or  by  contract  with  them, 
work  and  use  the  Portsmouth  undertaking 
in  the  mean  time,  keeping  the  same  in  good 
and  efficient  repair  and  working  order,  and 
paying,   half-yearly,   to   the  Portsmouth 
Company    a   clear   sum,  at   the  rate  of 
18,000/.  a  year,  and  the  outgoings  which 
would  have  been  payable  in  respect  of  the 
time  of  such  working  by  the  South-West- 
ern   Company,  according  to  article  1,  if 
the  intended  lease  had  been  authorized  and 
executed,  and  so   in  proportion  for  any 
less  period  than  a  year."     I  think  this  is 
an  agreement  which  these  two  companies 
were  not  lawfully  entitled  to  enter  into. 
It  is  an  agreement  by  the  South-Western 
Company,  if  not  to  become  tenants  to  the 
Portsmouth  Compan  y  of  their  undertakuig, 
at  all  events  to  work  and  use  their  un- 
dertaking in  the  mean  time,  until  parlia- 
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mnit  ibonld  determine  whether  they  (hoald 
b«  ntboriaed  to  become  tenants  of  it 
or  not — ftnd  I  am  not  aware  of  any  power 
gireu  by  law  to  railway  companiea  to 
lake  npon  leate  or  to  work  or  uie  the 
linH  of  other  nilway  compantee  either 
pemianently  or  temporarily.  It  ia  an 
igreement,  as  it  leem*  to  me,  beyond  the 
powers  of  the  incorporation  of  either  of 
diew  companies.  The  second  agreement 
a  dated  the  24th  of  December  1858.  It 
recites  that,  by  a  local  act  of  the  first  of 
Her  present  Majesty  it  was,  arter  reciting 
that  it  would  tend  much  to  the  convenience 
of  the  public  if  railway  companies  were  em- 
powered to  enter  into  mutual  arrangements, 
10  as  to  avoid  the  necessity  of  a  change  of 
carriages  and  other  delays  arising  from  a 
diversity  of  interest,  enacted,  that  the 
Sonth-Westem  Company,  then  called  "  The 
London  and  Southampton  Railway  Com- 
pany," and  all  other  railway  companies, 
night  enter  into  contracts  for  the  division 
or  apportionment  of  tolls  or  rates,  or  for 
the  passage  of  engines  or  carriages  over 
their  respective  lines  of  railway  upon  the 
payment  of  such  toils  or  rates,  and  under 
such  conditions  and  restrictions  as  might 
be  mutually  agreed  upon.  Then  it  recites 
that  the  Railway  Clauses  Consolidation 
Act,  1845,  applies  to  the  Portsmouth 
Company,  and  under  section  87.  thereof 
(bey  have  the  power  to  make  contracts 
with  respect  to  the  passage  over  their  line 
of  railway  of  the  engines,  and  so  on,  of  the 
Sonth-Westem  Company,  upon  the  pay- 
tnent  of  such  tolls,  and  under  such  condi- 
tions and  restrictions  as  may  be  mutually 
agreed  on  between  the  two  companies,  and 
for  that  purpose  to  enter  into  any  contract 
for  the  division  or  apportionment  of  the 
tolls  to  be  taken  on  their  respective  rail- 
ways. Then  it  recites  the  Portsmouth 
Railway  Amendment  Act  of  1857,  by 
which  power  is  given,  as  it  is  said  in  this 
recital,  "  to  the  Portsmouth  Company  and 
the  South- Western  Company  to  enter  into 
and  carry  into  effect  such  agreements  and 
anangcments  as  they  may  think  fit,  in 
respect  of  the  regulation  and  management 
by  the  Portsmouth  Company  and  the 
South  -Western  Company,  or  either  of 
them,  of  the  traffic  upon  or  over  their  re- 
spective railways,  or  either  of  them,  or  any 
part  thereof,  and  with  respect  to  the  divi- 


sion and  apportionment  between  tlioseeon)« 
panies  of  the  expenses  incurred  and  of  the 
tolls,  rates  and  charges  received  in  respect 
of  snch  traffic,"  wholly  omitting  a  condi- 
tion which  was  annexed  to  that  clause  in 
the  act  of  parliament  itself,  that  the  agree- 
ment should  not  operate  until  approved  of 
by  the  Board  of  Trade.  Then  it  recites 
that  "  Itwonld  tend  to  the  convenience  of 
the  public,  and  would  be  of  mutual  advan- 
tage to  the  two  companies  if  arrangements 
were  made  with  respect  to  the  user  by  the 
SoQtb-Westeni  Railway  Company  of  the 
railway  of  the  Portsmouth  Company,  and 
the  regulation  and  the  management  by  the 
South-Westeni  Company  of  the  traffic 
thereon,  in  connexion  with  the  traffic  of 
the  railway  of  the  South- Western  Com- 
pany, and  the  two  companies  have  accord- 
ingly determined  to  enter  into  the  agree- 
ment hereinafter  appearing,  but  subject 
and  without  prejudice  to  the  rights  of  all 
other  companies."  Then  the  first  clause  of 
the  agreement  is,  that  "This  agreement 
shall  commence  and  take  effect  as  on  and 
from  the  1st  day  of  January  1859,  and 
shall  continue  in  force  until  either  the  rail- 
way, as  hereinafter  defined,  is  leased  to 
the  South-Westem  Company,  and  the  two 
companies  become  united  or  one  of  them 
is  merged  in  the  other,"  the  teaae  or  the 
union  being  with  the  sanction  of  parlia- 
ment. By  section  3,  local  traffic,  where- 
over  hereinafter  used,  means  and  includes 
traffic  of  all  kinds  originating  and  termi- 
nating on  tha  Portsmouth  Railway,  and 
all  other  traffic  on  the  Portsmouth  Rail- 
way not  coming  from  or  proceeding  to  any 
railway  of  the  South-Westem  Company, 
or  over  which  they  are  entitled  to  pass 
and  run  independently  of  this  agreement. 
And,  by  article  4,  "  The  expression, 
'through  traffic,'  wherever  hereinafter  used, 
means  and  includes  all  other  traffic  on 
both  the  Portsmouth  Railway  and  any 
railway  of  the  South-Westem  Company 
respectively  to  which  this  present  agree- 
ment relates."  Article  5,  the  word  '  traf- 
fic,' wherever  hereinafter  used,  "  means 
and  includes  both  local  traffic  and  through 
traffic."  Article  11,"  The  South-Westem 
Company  may  and  shall,  during  the  con- 
tinuance of  this  agreement,  demand,  re- 
ceive, collect  and  recover  all  tolls,  fares, 
rates  and  charges  receivable  in  leapect  of 
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the  traffic,  "  including,  therefore,  both  the 
through  traffic  and  the  local  traffic,"  and 
the  Portsmouth  Company  will  do  and 
eoncur  in  all  such  things  as  may  be 
necessary  or  reasonably  required  for  en- 
abling the  South- Western  Company,  by 
themselves  or  in  the  name  of  the  Ports- 
mouth Company,  to  demand,  collect  and 
receive  the  same."  Article  15,  "  All 
sums  received  or  receivable  during  the 
continuance  of  this  agreement  by  the  Ports- 
mouth Company  for  or  in  respect  of  the 
Portsmouth  Railway,  and  the  local  traffic 
whatsoever,  and  the  through  traffic  what- 
soever respectively  thereon,  and  all  sums 
received  or  receivable  during  the  continu- 
ance of  this  agreement  by  the  South- 
Western  Company  for  or  in  respect  of  the 
tolls,  fares,  rates  and  charges  for  the  local 
traffic  whatsoever,  and  the  through  traffic 
whatsoever  respectively,  for  or  in  respect 
of  the  South-Western  Company's  line  of 
railway  between  London  and  Godalming, 
and  the  traffic  whatsoever  thereon  shall 
form  a  joint  fund,  to  be  divided  and  ap- 
portioned between  the  two  companies, 
according  to  this  agreement.*'  Then,  by 
article  17th,  "  The  amount  of  the  joint 
fund  shall  from  time  to  time  be  divided  or 
apportioned  between  the  two  companies 
half-yearly  during  the  continuance  of  this 
agreement,  the  half-years  ending  respec- 
tively on  the  30th  day  of  June  and  the 
31st  day  of  December  in  every  year,  as 
follows,  that  is  to  say,  there  shall  be  paid 
thereout  to  the  Portsmouth  Company,  in  the 
first  place,  and  as  the  first  charge  thereon, 
the  sum  of  9,000/.,  and  all  arrears,  if  any, 
thereof  not  paid  for  any  preceding  half- 
year;  but  if  this  contract  shall  expire  or 
determine  during  any  half-year,  the  pay- 
ment for  the  broken  half-year  shall  be  only 
a  due  proportion."  So  that  there  is  first 
an  agreement  to  pay  out  of  the  joint  funds 
18,000/.  a  year,  without  any  reference 
whatever  to  the  expenses  of  working  the 
joint  line,  and  then  the  joint  fund  is 
to  be  applied  in  payment  of  the  costs 
and  charges  of  working  the  joint  line, 
and  then  the  surplus  is  not  to  be  divided 
between  the  two  companies,  but,  subject 
to  all  these  charges,  is  to  be  paid  to  the 
South-Westem  Company.  Now,  this 
second  agreement  seems  to  me  to  be,  if 
possible,  more  vicious  than  the  first.     It 


is,  indeed,  more  artfully  drawn,  for  the 
purpose  of  making  it  appear  that  what  was 
contemplated  was  a  mere  arrangement  of 
tolls ;  but  the  effect  of  it  is  to  transfer  all 
the  tolls  of  the  Portsmouth  Company,  both 
for  what  is  called  the  through  traffic  and 
what  is  called  the  local  traffic,  to  the  South- 
Westem  Company,  they  paying  18,000/.  a 
year  to  the  Portsmoudi  Company,  out  of 
a  joint  fund,  constituted  of  their  own  tolls 
and  of  the  tolls  of  the  Portsmouth  Com- 
pany, to  be  received  by  them  in  priority  to 
all  charges  on  the  joint  fund,— the  South- 
Westem  Company  thus  not  only  taking  all 
the  tolls  of  the  Portsmouth  Company,  but 
charging  their  own  tolls  with  the  payment 
of  the  18,000/.  a  year.  Little  was  said  at 
the  Bar  in  support  of  either  of  these  agree- 
ments, but  much  reliance  was  placed  on 
the  third  agreement,  which  is  dated  the 
24th  of  February  1859,  after  the  filing  of 
this  bill.  By  that  agreement,  after  reciting 
that  the  two  companies  have  agreed  to 
enter  into  a  temporary  arrangement  re- 
specting the  user  by  the  South- Western 
Company  of  the  Portsmouth  Railway  until 
a  more  extended  agreement  shall  have 
been  approved  by  the  Board  of  Trade,  or 
until  a  bill  now  before  parliament  for 
authorizing  an  amalgamation  or  lease  of 
the  Portsmouth  Railway  with  or  to  the 
South-Westem  Railway  Company,  and 
for  other  purposes,  shall  have  become  law ; 
it  is  witnessed  by  article  1,  *'  This  agree- 
ment shall  commence  and  take  effect  as 
on  and  from  the  1st  day  of  January 
1859,  and  shall  continue  in  force  unt^ 
a  more  extended  agreement  shall  have 
been  approved  by  the  Board  of  Trade,  or 
until  the  before-mentioned  bill  shall  have 
become  law."  By  article  2,  "  The  South- 
Westem  Company  shall  be  entitled,  during 
the  continuance  of  this  agreement,  to  use 
the  Portsmouth  Railway  for  the  free  pas- 
sage over  and  along  the  same  of  the  en- 
gines and  carriages  of  every  kind  of  the 
South-Westem  Company."  Article  4, 
"The  South-Westem  Company,  during 
the  continuance  of  this  agreement,  shall 
fairly  and  efficiently  work  their  traffic  upon 
and  over  the  Portsmouth  Railway,  and  make 
proper  and  sufficient  arrangements  for  all 
the  exigencies  thereof."  Article  5,  **  The 
South-Westem  Company  shall,  during  the 
continuance  of   this  agreement,  pay  all 
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die  expentet  of  Mid  incident  to  the  ezer- 
ON  or  their  rights  nnder  thie  agreement, 
md  will  indemnify  the  Portimouth  Com- 
puf  &om  and  againat  the  tame  and  all 
eUim*  and  demondi  in  reipect  thereof." 
Article  7,  "  The  Sonth-Wegtem  Company, 
in  mpect  of  their  user  of  the  Porttmouth 
Railway  under  this  agreement,  will  pay  to 
the  Portsmouth  Company  the  full  maxi- 
mam  tolls  demandable  oi  receivable  by 
the  Portsmouth   Company  in  respect   of 
the  same."       Article    10,    "The  Sonth- 
Weitetn  Railway  shall  cause  to  pass  over 
the  Portsmouth  Railway  such  an  amount 
of  traffic  as  shall  cause  the  payments  to 
be  made    to   the   Portsmouth    Company 
under  this  agreement  for  and  in  respect  of 
loUi  as  aforesaid,  to  be  after  the  rate  of 
18,000/.  per  annnm  at  the  least  for  the 
whole  of  the    period   during  which  this 
agieement  shall  continue  in  force."     Arti- 
cle 12,  "  Either  of  the  companies  may,  at 
■Of  period  of  the  year,    nithoot  r^srd 
eidier  to  the  date  of  the  commencement  of 
this  agreement  or  any  half-yearly  day  of 
pigment,   determine   this   present  agree- 
Dient  by  giving  notice  in  writing  under 
their  common  seal  of  such  their  desire  to 
the  laid  company,"     And  then  there  is  a 
proviiion  for  the   service  of  the  notice. 
If  this    agreement  stood   by   itself,    and 
was  clearly  confined  to  the  traffic  of  the 
Soulh-Westem  Company  carried  over  the 
Portsmouth  line,  it  might  perhaps,  and  I 
ssf  no  more  than  perh^s,  be  msintained 
apon  the  authority  of  the  case  which  was 
referred  to  in  aupport  of  it,    The  South 
yerkihire  Raihaay  Company  v,  the  Oreat 
SorthtTn   Railway   Company,      I   give  no 
opinion   upon  that  point,  but  it  seems  to 
roe  that  this  was  not  a  6ond  _fide  agree- 
ment,— that  it  was  a  mere  subterfuge  for 
carrying  into  effect  what  hod  before  been 
iUe^ly   agreed  upon.      It  is  to  be  ob- 
served that  this  agreement,  when  referring 
to  the  South-Westem   traffic,    speaks   of 
their  traffic  ;  and  I  am  by  no  means  satis- 
fied that  thoae  words,  "  their  traffic,"  were 
not    intended    to  include    the   traffic    of 
the     Fortamonth     Railway,     treated     as 
belonging    to    them    under    the    previous 
agreemenL  If  so,  this  last  ogreeraentmust, 
as  it  seems  to  me,  be  vicious,  upon  the 
same  grounds  aa  apply  to  the  other  agree- 
roenta;   but  if,  upon  the  other  hand,  the 


words  "their  traffic"  were  not  meant  to 
include,  and  do  not  include,  the  traffic  of 
the  Portsmouth  Railway,  then  the  defen- 
dants, the  South-Westem  Company,  as 
they  are  undoubtedly  carrying  the  traffic 
of  the  Portsmouth  line,  must  be  working 
under  all  the  agreements,  and  not  under 
the  last  agreement  alone,  and  the  three 
agreements  constitute  together  but  one 
agreement,  and  the  ease  cannot  fall  within 
the  B7th  section  of  the  Railway  Act.  In 
the  ailment  on  this  part  of  the  ease  some 
reference  was  made  to  a  local  act,  the  Ist 
of  Victoria,  and  to  the  Portsmouth  Railway 
Amendment  Act,  1857;  but  it  does  not 
appear  to  me  that  the  case  of  the  South- 
Westem  Company  is  aided  by  either  of 
these  acta.  The  former  of  them  clearly 
does  not  extend  to  authorise  the  working 
of  the  traffic  of  the  Portsmouth  line,  and 
the  latter  of  them  expressly  provides  that 
no  agreement  or  arrangement  made  under 
it  shall  have  any  effect  until  approved  by 
the  Board  of  Trade,  and  no  such  approval 
has  been  given. 

It  was  much  insisted  upon  on  the  part 
of  the  South-Westem  Company  that  the 
plaintiffs  could  have  no  right  to  inquire 
whether  the  traffic  which  was  earned  by 
the  South-Western  Company  was  or  was 
not  lawfully  carried  by  tbem,  but  if  the 
act  of  1847  gives  no  rights  to  the  South- 
Westem  Company,  except  in  respect  of 
traffic  lawfully  carried,  the  right  to  have 
the  question  determined,  whether  the  traffic 
was  lawfully  carried  or  not,  seems  to  me 
to  follow  upon  the  construction  of  the  act. 
It  was  said  that  the  plsintiffs  could  not  be 
entitled  to  stop  the  trains  of  the  South- 
Westem  Company  and  inquire  whence 
the  passengers  and  goods  had  come,  and 
whether  they  had  lawfully  come  upon  the 
South-Westem  line,  but  this  seems  to  me 
to  he  only  a  difficulty  in  working  out  the 
act.  No  doubt  there  may  be  great  diffi- 
culties in  working  it  out,  hut  it  does  not, 
I  think,  follow,  that  because  there  may  be 
cases  in  which  it  may  be  difficult,  or  per- 
haps impossible,  to  prove  the  infringement 
of  the  right,  the  Court  ought  to  hold  iu 
hand  when  that  infringement  is  established. 
Another  argument  which  was  advanced 
on  the  part  of  the  South-Westem  Com- 
pany was  this,  that  as  they  had  acquired 
by  the  award  the  right  to  bring  their  pas- 
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sengers  and  goods  down  to  the  joint  line, 
it  could  not  be  said  that  their  traffic  was 
unlawful ;  but  although  the  award  may 
legalize  the  traffic  so  far  as  the  passing 
over  the  Brighton  line  is  concerned,  it 
cannot,  I  think,  legalize  it  in  other  respects 
and  render  traffic  carried  under  unlawful 
agreements  lawful  traffic.  Upon  the  whole, 
therefore,  the  conclusion  at  which  I  have 
arrived  is,  that  the  act  of  1847  does  not 
give  to  the  defendants  the  right  contended 
for  by  them,  and  I  think,  therefore,  that 
the  injunction  prayed  by  this  bill  as  to  the 
joint  station  is  due.  But  I  think  it  should 
be  granted  only  until  further  order,  with 
liberty  to  apply.  In  the  view  which  I 
have  taken  of  this  case,  it  has  not  been 
necessary  to  consider  the  effect  of  the 
agreements  between  the  plaintiffs,  the 
Brighton  Company,  and  the  South- Western 
Company,  or  the  question  whether  the 
South-Westem  Company  ought  or  ought 
not  to  be  considered  as  a  company  law- 
fully using  the  Portsmouth  Railway  within 
the  meaning  of  the  act  of  1858,  although  I 
very  much  incline  to  agree  with  the  opinion 
of  the  Vice  Chancellor  and  of  the  Lord 
Chancellor  on  that  point ;  but  with  refer- 
ence to  the  act  of  1858  it  may  be  right  to 
observe,  that  independently  of  the  question 
whether  the  South-Westem  Company  falls 
within  its  provisions,  it  seems  to  me  to 
afford  an  argument  of  some  importance  in 
favour  of  the  plaintiffs'  case.  That  act 
proceeds  upon  the  assumption  that  the 
Portsmouth  Company  were  not  then  en- 
titled either  to  the  use  of  the  joint  line  of 
railway,  or  to  bring  their  traffic  into  the 
joint  station,  and  after  enabling  them  to 
acquire  the  use  of  the  joint  line  of  railway, 
it  positively  excludes  them  from  the  joint 
station  except  by  agreement  with  the 
owners  of  that  station,  the  South- Western 
and  South  Coast  Companies;  and  pro- 
vides that  if  no  such  agreement  shall  be 
come  to  within  the  time  mentioned  in  the 
act,  they  shall  purchase  land  and  build  a 
station  of  their  own.  The  legislature  hav- 
ing thus  empowered  the  Portsmouth  Com- 
pany to  acquire  the  use  of  the  joint  station 
by  agreement  with  the  two  companies,  and 
having  rendered  it  compulsory  upon  them 
to  build  a  station  of  their  own  if  no  such 
agreement  was  come  to,  it  can  hardly  be 
taken   to  have  supposed  that  they  were 


already  authorized  to  acquire  the  right  to 
use  the  joint  station  by  agreement  with 
one  of  the  companies.  This  observation, 
it  may  be  true,  applies  to  the  Portsmouth 
Company  and  not  to  the  South- Western 
Company  ;  but  then  it  is  to  be  observed, 
that  according  to  the  terms  of  the  act,  an 
agreement  with  one  of  the  two  companies, 
the  joint  owners  of  the  joint  station,  could 
not  absolve  the  Portsmouth  Company  from 
building  a  station  of  their  own ;  and  if, 
notwithstanding  such  an  agreement,  they 
were  bound  to  build  their  own  station,  it 
would  seem  that  their  traffic  must,  notwith- 
standing such  an  agreement,  have  been 
intended  to  be  carried  into  that  station. 
Looking  to  the  frame  of  this  record  and 
the  absence  of  the  joint  committee,  I  do 
not  think  we  can  direct  the  accounts  prayed 
by  this  bill,  and  the  decree,  therefore,  must 
be  confined  to  the  injunction.  I  think 
the  South-Western  Company  must  pay 
the  plaintiffs'  costs  of  the  suit,  and  that 
there  should  be  no  costs  to  the  Portsmouth 
Company. 


Stuart 
June 


,V.C.l 
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Re  grove's  trusts. 


Annuity — Right  to  Corpus* 

A  testator  bequeathed  all  his  money  and  se- 
curities for  money  to  his  executors  upon  trust 
to  employ  4001,  or  5001,  inpurcha$ing  a  house, 
and  allow  L,  to  reside  therein  and  have  the 
use  thereof  for  her  separate  use,  and  after 
her  decease  the  same  to  go  to  her  children 
(if  ony)  equally.  He  further  requested  his 
said  trustees  to  invest  sufficient  money  in 
their  names  to  produce  40L  per  annum,  and 
to  pay  the  same,  quarterly,  to  the  said  L, 
to  her  separate  use.  The  Court  refused, 
upon  the  petition  of  Z,  to  direct  the  corpus  of 
the  fund  to  be  paid  to  her,  but  declared  her 
entitled  to  an  annuity  for  her  Ufe  only,  and 
to  have  a  sufficient  fund  appropriated  to 
answer  such  annuity, 

C.  H.  Grove,  by  his  will,  dated  in  1843, 
bequeathed  to  the  executors  therein  named 
all  his  money  and  securities  for  money 
whatsoever,  upon  trust  to  employ  400/.  or 
500/.  in  purchasing  a  house,  and  to  allow 
Miss  Matilda  Lloyd  to  reside  therein,  and 
to  have  the  use  thereof  for  her  sole  and 
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KpinU  a>e ;  after  bet  deceue  the  ume  to 
gotoberchildren,  if  any,  equally.  He  then 
requested  hi*  tnisteea  afareaaid,  after  buy- 
ing the  home  aforei&id,  to  inveat  in  govern- 
mint  leeiirities  anffieient  money  in  their 
namei  to  produce  40^  per  annum,  and  to 
pajr  the  aame,  quarterly,  to  the  said  Ma- 
lildi  Lloyd,  for  her  aole  and  aeparate  nae, 
hee  from  the  debti  and  engagement*  of 
uy  hushand  with  whom  she  might  inter- 
nuiry,  her  receipt  alone  to  be  a  good  dii- 
cbarge  for  the  tame,  not  by  way  of  antiei- 

The  testator,  after  bequeathing  certain 
other  legaciei,  gave  the  residue  of  hia  pro- 
perty to  J.  OroTe. 

The  ezecutora  had  proved  the  will,  and 
iOTested  a  lum  anffieient  to  produce  40/.  a 
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jear. 

The  petition  wa*  that  of  the  legatee, 
MiM  Matilda  Lloyd,  claiming  to  have  the 
corpD*  of  the  annnity  paid  to  her. 

Mr.  Regen,  in  nipport  of  the  petition, 
cited — 

Heron  v.  Stokei,  2  Dm.  8c  W.  89. 
Kerr  v.  the  MiddUtex  Hotptlal,  2  De 
Gex,   M.  &  O.  676 ;  ■.  e.  22  Law 
i.  Rep.  (h.s.)  Chaoc.  S5ft. 

Mr.  Locoek  Webb,  for  the  reaiduary 
legatee,  was  not  called  upon. 

Stuabt,  V.C.  referred  to  Smerg  v.  Dyer 
(1)  and  Yatet  v.  Maddan  (2),  aa  lettling 
the  rule  that  where,  at  in  thi*  case,  an 
annuity  not  existing  before  (that  ie,  an 
annuity  not  existing  at  the  date  of  the 
will,  but  created  by  the  will)  waa  given  to 
a  legatee,  he  took  it  only  for  life,  and  ob- 
•crved  that  there  waa  in  the  context  of  the 
will  nothing  to  aSect  the  application  of  the 
ordinary  rule,  or  to  indicate  an  intention  to 
give  the  legatee  the  eorpu*  of  the  fund,  or 
more  than  an  annuity  for  life.  There 
must,  therefore,  be  a  declaration  that  the 
petitioner  waa  entitled  to  the  annuity  for 
her  separate  nae,  daring  her  life,  and  en- 
tiUed  also  to  have  a  sufficient  fund  appro- 
priated to  produce  the  annuity. 


(t)  1  Amb.  139;  i.e.  1  Dlckeni.  IS!. 
(2)  3  M.  ft  G.  S32;  1.  e.  31  Liw  J.  Rip.  (H.a.) 
Chanc.  24. 

Naw  Sasita,  XXVHL— Cnim. 


Buildintf  Soeiety-^Temmation— Mort- 
gage— Redemption — Deficient  Fund — Mem- 
bere-— Continuing  Liabililg. 

Membere  of  a  bnitding  and  invtitmenl 
toeiety,  which  eontevipiated  eqnal  ad- 
vantage to  all,  cannot  borrow  from  the  fund 
of  the  invetting  membera  without  returning 
the  btneJUi  held  out  to  than  by  the  ndet. 

A  period  fixed  for  the  tertnittalUm  of  a 
building  toeiety  expired  by  effluxion  of  tine ; 
the  fundi,  however,  were  intuffleient  to  pay 
the  inveiling  tnentberi  the  turn  it  wai  by  the 
rutt»  eateulated  they  ought  to  receive  upon 
theinharei: — Ho\i,that  the  borrowing  mem- 
ber! were,  by  their  mlet,  entitled  to  have 
the  deeds  relating  to  property  purehateA  by 
them  with  the  borrowed  money  delivered  up 
at  the  end  of  the  time  fixed  for  the  termi- 
natioH  of  the  toeiety,  and  alto  to  hate  a 
receipt  indorsed  on  the  deed  mortgaging  the 
property  to  the  toeiety,  acknowledging  the 
payment  of  alt  moniet  intended  to  be  secured 
thereby ;  but  as  the  object  of  the  toeiety 
was  not  complete,  that  all  the  members  ttiU 
continued  liable  to  pay  monthly  tubierip- 
tiont  to  the  fundt  until  they  were  tufficient 
to  pay  to  each  invetting  member  the  turn  he 
vai  to  receive  per  share  if  the  ealeuialioat 
had   realized  the  proposed  objeett  of  the 

The  British  Building  and  Investment 
Company  was  established  in  1845,  under 
the  provisions  of  the  6  ft  7  Will.  4.  c.  32. 
It  was  duly  enrolled,  and  rulea  for  the 
government  of  the  company  and  it*  mem- 
bers were  prepared ;  theae  were  approved 
of  by  the  barrlater  appointed  to  certify  the 
rules,  and  a  duplicate  was  sent  to  the  clerk 
of  the  peace  for  the  city  of  London.  It 
waa  represented  that  the  company  was 
formed  upon  a  aimplified  and  improved 
plan.  Each  of  the  members  was  to  hold 
one  or  more  ahares  in  the  company,  and 
each  of  these  sharea  waa  to  he  of  the  value 
of  I20I.,  that  sum  being  the  amount  which, 
from  the  monthly  payment*  of  lOi.  per 
•hare,  it  was  calculated  each  investing  mem- 
ber would  he  entitled  to  receive,  at  the  ex- 
piration of  thirteen  year*  from  the  formation 
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of  the  company.  The  members  coniisted 
of  two  classes :  the  advanced  or  borrowing 
members,  who  received  an  advance  on  their 
shares  out  of  the  funds  of  the  company, 
upon  the  security  of  property  purchased 
by  them,  and  mortgaged  to  the  trustees ; 
and  the  unadvanced  or  investing  members, 
who  received  no  advances  from  the  com- 
pany, but  who  made  their  monthly  payments 
with  a  view  to  obtain  120i[.  per  share  at 
the  termination  of  the  company.  These 
monthly  payments  were  made  by  the  ad- 
vanced and  the  unadvanced  members  in  the 
same  manner.  The  company  was  carried 
on  up  to  September  1658,  when  it  was 
to  have  expired  by  effluxion  of  time; 
it  was,  however,  found  that  the  caloula^ 
tions  on  which  the  company  was  based, 
and  had  been  carried  on,  had  failed,  and 
that  the  funds  of  the  company  were  in- 
sufficient for  the  payment  to  each  of  the 
unadvanced  or  investing  members  of  the 
sum  of  120i.  per  share. 

Samuel  Lewis  Sparrow  became  a  mem- 
ber of  the  company  in  1850;  he,  subse- 
quently, became  the  purchaser  of  a  lease- 
hold messuage  and  premises.  No.  43, 
Charrington  Street,  Somers  Town,  and  to 
enable  him  to  pay  for  tlie  same  he  obtained 
from  the  company  a  sum  of  336/.,  which 
was  advanced  to  him  by  way  of  anticipa- 
tion out  of  their  funds  in  respect  of  four 
shares  and  four-fifths  of  another  share 
which  he  held  in  the  company. 

By  an  indenture,  dated  the  ^5th  of 
April  1850,  and  made  between  S.  L. 
Sparrow  of  the  first  part,  and  the  trus- 
tees of  the  company  of  the  other  part, 
after  reciting  that  the  plaintiff  was  pos- 
sessed of  the  premises  in  Charrington 
Street  for  the  residue  of  a  term  of  seventy- 
eight  years,  subject  to  certain  covenants, 
and  that  the  company  had  been  duly 
formed,  certified,  allowed,  confirmed  and 
enrolled,  and  that  the  plaintiff  was  entitled 
to  receive  out  of  the  funds  of  the  company, 
by  way  of  anticipation,  the  sum  of  336/. 
in  respect  of  shares  held  by  him  ;  it  was 
witnessed  that,  in  consideration  of  such 
sum,  S.  L.  Sparrow  assigned  to  the  trustees 
the  said  messuage  and  premises  upon  trust 
from  time  to  time,  so  long  as  S.  L.  Spar- 
row, his  executors,  administrators  and  as- 
signs should  duly  make  the  several  pay- 
ments,   and    observe    and    perform    the 


regulations  prescribed  in  the  articles  of 
the  company  in  respect  of  the  shares,  and 
also  perform  all  Uie  covenants  therein 
contained,  to  permit  him  or  them  to  hold 
the  premises  and  receive  the  rents  for 
his  and  their  benefit,  but  if  he  or  they 
should  at  any  time  thereafter  fail  to  perform 
and  keep  all  or  any  of  the  covenants,  or 
neglect  or  refuse  for  three  monthly  meet- 
ings to  pay,  observe  and  perform  all  or 
any  of  die  subscriptions,  pajrments  and 
regulations  on  his  or  their  part,  then  upon 
trust  at  any  time  thereafter  that  the  trustees 
for  the  time  being  of  the  company  should 
appoint  a  person  to  collect  the  rents  and 
profits;  but  if  the  same  should  be  in- 
sufficient to  satisfy  the  before-mentioned 
purposes,  then  to  sell  the  premises  upon 
special  or  other  conditions,  with  power  to 
buy  in  the  same,  and  to  rescind  any  con- 
tract, and,  after  payment  of  the  expenses, 
to  retain  and  reimburse  themseWes,  as 
trustees  for  the  company,  all  sums  of  money 
which  should  be  due  and  which  might  after- 
wards become  due  and  payable  by  S.  L. 
Sparrow  in  respect  of  his  shares  in  the 
company,  by  virtue  of  the  rules  or  other- 
wise howsoever,  it  being  thereby  agreed 
that  in  case  such  sale  should  take  place, 
all  monies  which  could  at  any  time  after- 
wards have  become  due  fVom  him  or  them 
according  to  the  subsisting  roles  of  the 
company,  should  be  considered  as  then 
actually  due,  and  the  same  or  so  much 
thereof  as  might  be  lawfully  demanded 
should  be  fVilly  deducted  and  paid  out  of 
the  money  received  by  virtue  of  the  power 
and  trusts,  and  upon  trust  to  pay  the  resi- 
due of  the  trust  money  to  S.  L.  Sparrow,  or 
as  he  should  appoint*  The  deed  then  de- 
clared that  the  recdpts  of  the  trustees 
should  be  good  discharges  for  all  monies 
received  by  them.  S.  L.  Sparrow  then 
covenanted  with  the  trustees  of  the  com- 
pany for  the  time  being,  that  he  would  psj 
the  subscriptions  and  interest  payable  on 
his  shares  according  to  the  rules  of  the 
company  on  the  days  and  in  manner  therein 
mentioned,  and  abide  by  and  perform  the 
rules  thereof  in  respect  of  the  shares.  S. 
L.  Sparrow  further  covenanted  for  the 
title,  and  also  to  insure  the  premises  in 
such  office  as  the  trustees  should  appoint ; 
and  also  to  become  tenant  at  will  to  the 
trustees  at  the  rent  of  30/.  a  year^  payable 
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qurUHj',  with  powei  of  entry  on  non- 
ptjmetil. 

S.  L.  Sparrow,  up  to  the  time  fixed  fbt 
the  tennination  of  the  eompanf,  paid  all 
nuni  which  became  dae  from  him  in  re- 
ipect  of  hie  aharei  in  the  company ;  fae 
then  Te<]iieited  that  the  title-deeds  might  be 
delirend  np  to  him,  and  he  mlio  required 
the  tmiteee  to  indoree  a  receipt  thereon, 
uknowledginf;  that  they  had  received 
■it  money  tecured  by  the  mortgage.  This 
ihejrrefiued  to  do;  and  insisted  that  the 
borrowing  member*  were  liable  to  continue 
their  payment*  antil  each  inveiting  mem- 
ber had  received  the  lum  of  ISO/.;  that 
ibe  mortgage,  notwithetanding  the  expira- 
tion of  the  thirteen  yean,  waa  a  valid  and 
iTu'lable  leetirity  foi  enforcing  tbete  pay- 

S.  L.  Sparrow  then  filed  this  claim 
igaintt  William  Farmer,  Jamea  Staley, 
Frederiek  Fackmain  and  Henry  Underbill, 
the  Ciuiteei  of  the  company,  itating  that 
he  Mu  entitled  to  the  equity  of  redemp- 
tion  of  the  premise!  originally  mort- 
giged  to  aecnr*  the  monthly  payments  on 
hi*  tharea ;  that  he  had  paid  all  monies 
Kcnred  and  intended  to  be  secured  by  the 
mortgage,  and  had  become  owner  and  pro- 
jirictor  of  the  premises  :  he,  therefore, 
pnjed  that  the  trustee*  might  indorse  on 
the  mortgage  a  receipt  that  all  the  money 
had  been  paid,  and  might  deliver  up  the 
title-deeds  to  him. 

Mr,  R.  Palmer  and  Mr.  Roxburgh,  for 
the  plaintiff,  insisted  that  the  company  had 
expired,  and  that,  as  all  subscriptions  and 
payment*  had  been  made,  the  plaintiff  was 
entitled  to  have  his  title-deeds  delivered  up 
ta  biro,  and  a  discharge  indorsed  on  his 
mortgage -deed,  releasing  him  from  all  fur- 
ihe  liability  on  hia  shares  in  the  com- 
pany.— 

MnUy  ▼.  Baker,  6  Hare,  87 ;  ■■  c.  17 

Law  J.  Rep.  (n.i.)  Chanc.  257 :  1 

HaU  &  Tw.  801 ;   18   Law  J.  Rep. 

(f.9.)  Chanc.  457. 
Fleming  t.  Self,  3  De  Qex,  M.  &  G. 

997 ;   a.  c.    24  Law  J.  Rep.  (m.s.) 

Chanc.  29. 

Mr.  Lloyd  and  Mr.  Welfori,  for  the 
Inistees  of  the  company,  contended  that 
there  was  a  coDtinoiog  liability  in  the  bor- 


rowing member*,  who  otherwise  wonld 
obtain  an  advantage  at  the  expenae  of  the 
inveiting  member*  i  that  the  company 
wonld  not  terminate  until  the  investing 
members  had  received  their  share* ;  and 
that  the  powers  in  the  mortgage-deed  and 
in  the  rules  were  itill  applicable  to  raise 
the  continuing  subscriptions  of  borrowing 
members, — 

Burbidge  v.  CoMo)*,  5  De  Oex  &  Sm. 

17;    s.c.   31    Law  J.   Rep.  (x.i.) 

Chanc.  301. 
Seagruve  v.  Pope,  1  De  Gex,  M.  &  O. 

788 ;  *.  0.  32  Law  J.  Rep.  (ir.a.) 

Chano.  258. 
10  Geo.  4.  e.  56. 

Mr.  Palmer,  in  reply. 

April  18.— The  Uabtxb  or  thB  BoLu. 
—The  plaintiff  elaim*  to  have  the  title- 
deeds  of  his  property  delivered  np  to  him, 
and  to  have  a  receipt  indorsed  upon  hia 
mortgage-deed  by  the  trustees  of  tlie  com- 
pany,  acknowledging  that  they  have  re- 
ceived all  monies  which  it  was  intended 
to  secure.  The  company  resist  this  claim, 
and  allege  that  the  subscription  of  10s. 
per  month  per  share  is  payable  by  the 
members  up  to  the  termination  of  the  com- 
pany, which  they  also  allege  does  not 
terminate  with  the  expiration  of  the  term 
of  thirteen  years,  the  fund*  of  the  company 
being  insufficient  to  pay  the  120i.  per 
share  to  the  unadvaneed  or  inveating  mem- 
ber*. The  trustees,  therefore,  insist  that 
they  are  entitled  to  retain  the  mortgage- 
deed  executed  by  the  plaintiff  as  a  security 
for  the  subscriptions  which  still  remain 
payable.  The  latter  part  of  rule  21.  can 
scarcely  have  any  other  meaning  than  that 
which  the  plaintiff  seeks  to  put  npon  it. 
The  answer  of  the  defendant*  i*,  that  the 
rule*  of  the  company  specify  that  the  ad- 
vanced member  i*  to  pay  the  subscriptions 
as  long  a*  the  company  endures,  and  that 
ita  duration  may  be  greater  or  less,  but 
that  it  i*  to  continue  unril  it  shall  be  in  a 
position  to  pay  to  the  unadvaneed  mem- 
ben  1201,  per  share.  It  has  been  argued 
upon  the  whole  scope  of  the  rules,  par- 
ticularly upon  the  2nd,  S2nd  and  83rd, 
that  it  was  apparent  that  a  perfect  equality 
was  to  be  maintained  among  the  members, 
that  it  wa*  the  fundamental  prinsiple  to  be 
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worked  out,  and  that  the  company  was  to 
terminate  only  when  the  advanced  memhers 
had  been  paid  120/.  per  share.  It  was  also 
argued  that  the  rules  constituted  a  partner- 
ship, the  duration  of  which  was  to  continue 
until  the  object  of  the  society  was  com- 
pletely worked  out,  and  that  it  applied  to 
withdrawing  members,  who  were  to  receive 
back  their  subscriptions,  with  the  addition 
of  a  per-centage,  according  to  the  scale  in 
Table  2.  attached  to  the  rules.  It  must 
be  considered  that  the  thirteen  years  were 
merely  named  as  the  probable  duration  of 
the  company,  but  this  was  open  to  exten- 
sion or  diminution,  which  was  to  be  regu- 
lated by  the  success  with  which  the  opera- 
tions of  the  company  were  conducted. 
This,  however,  by  no  means  disposed  of 
the  question  as  to  what  was  the  contract 
which  the  plaintiff  entered  into  with  the 
trustees  of  the  company?  The  express 
words  of  rule  21.  cannot  be  lost  sight  of. 
The  contract  has  been  entirely  performed 
by  the  plaintiff;  and  it  is  impossible  to 
say  that  the  defendants  are  not  to  perform 
it  on  the  ground  that  it  is  inconsistent,  not 
with  the  express  language,  but  with  the 
assumed  spirit  of  the  rules.  It  was  argued 
that  if  two  rules  were  in  conflict,  you  must 
look  to  their  general  scope  to  ascertain 
which  of  them  was  to  prevail,  and  that 
effect  must  be  given  to  the  rule  most  in 
accordance  with  the  scope  and  general 
object  of  the  rules.  I  assent  to  the  argu- 
ment, but  it  does  not  apply.  It  was  neces- 
sary to  limit  the  duration  of  the  company ; 
unless  it  were  so,  no  power  of  redemption 
could  be  reserved  to  any  members  of  the 
company ;  for  this  purpose,  and  to  give 
members  the  option  of  an  earlier  redemp- 
tion, the  duration  of  the  company  was 
fixed  at  thirteen  years.  Rule  21.  was 
framed  with  this  object ;  it  does  not  deter- 
mine the  duration  of  the  company,  but  it 
does  determine  the  terms  of  the  contract 
entered  into  between  advanced  members 
and  the  company,  and  the  conditions  upon 
which  a  mortgagee  is  to  be  allowed  to  re- 
deem his  property,  and  this  Court  must 
act  upon  it  in  favour  both  of  the  mortgagee 
and  the  company.  In  a  case  of  Farmer  v. 
Smith {\)  the  trustees  of  the  company 
brought  an  action,  in  the  Court  of  £x- 

(1)  28  Lftw  J.  Rep.  (m.s.)  Ezch.  226. 


chequer,  against  an  advanced  member, upon 
a  covenant  contained  in  his  mortgage-deed 
for  the  payment  of  subscriptions  subsequent 
to  the  expiration  of  the  thirteen  years,  the 
anticipated  termination  of  the  company, 
and  it  was  held,  that  the  company  did  not 
terminate  at  the  expiration  of  the  term  of 
thirteen  years,  and  that  every  member 
must  continue  to  pay  the  subscriptions 
until  the  termination  of  the  company,  viz., 
until  the  funds  are  sufficient  to  pay  the 
sum  of  120/.  per  share  to  each  of  the  un- 
advanced  members.  But  the  mortgagor, 
on  complying  with  rule  21,  is  entitled  to 
have  his  title-deeds  handed  over  to  him, 
with  a  receipt  indorsed  thereon,  acknow- 
ledging satisfaction.  Assuming,  therefore, 
that  the  plaintiff  may  be  required  to  pay 
his  subscription  for  a  further  period,  I  still 
think  that  he  is  entitled  to  the  benefit  of 
the  contract  he  has  entered  into,  and 
I  must  make  a  decree  in  terms  according 
with  rule  21,  but  without  prejudice  to  any 
action  which  the  defendants  may  be  ad- 
vised to  bring  against  the  plaintiff  in  respect 
of  subscriptions  claimed  to  be  due  subse- 
quent to  the  12  th  of  September  1858,  the 
period  when  the  thirteen  years  expired. 
The  claim  must,  therefore,  be  allowed* 
with  costs. 

Extracts  from  the  Rule*. 

Rule  1.  '*  The  first  subscription  shall  be  due  in 
September  1845  ;  and  all  future  subscriptions  sbsll 
be  paid  at  the  respective  places  and  times  named 
in  Rule  2,  or  at  such  other  places  and  times  as  the 
board  shall  from  time  to  time  appoint,  until  the 
object  of  this  company  be  fully  accomplished." 

2.  "  The  object  of  this  company  is,  by  the  psy- 
ments  of  its  shareholders,  to  form  a  fond,  from 
which  money  may  be  advanced,  to  enable  them  to 
purchase  freehold  or  leasehold  property,  and  for  this 
purpose  every  shareholder  shall  be  entitled  to  re- 
ceive out  of  the  funds  of  this  company,  the  sums 
mentioned  in  Tsble  1.  for  every  share  he  may  snb- 
scribe  for,  and  so  on  in  proportion  for  any  fractioasl 
part  of  a  share. 

"  The  subscriptions  shall  be  10s.  per  month  per 
share. 

"  Every  shareholder  shall,  at  the  first  subscrip- 
tion meeting,  commence  paying  his  or  her  snb- 
scription  money,  or  sum  of  lOa.,  for  each  and  every 
share  he  or  she  may  hold,  and  shall  afterwards  coo- 
tinue  paying  the  said  subscription  money,  of  10<. 
per  share  per  month,  with  all  fines  that  may  be  due 
from  him  or  her,  at  every  succeeding  monthly  meet- 
ing, or  at  latest  before  the  third  Monday  or  Thart- 
day  in  every  month,  until  the  objects  of  the  com- 
pany shall  be  fully  accomplished :  such  psyments 
to  be  made  to  the  treasurer,  directors,  manager  or 
secretary,  at  the  office  of  the  company,  between  the 
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loan  of  levni  and  niDC  o'clock  in  the  orcDiDg,  or  it 
neh  otliir  timn  and  pUcM  ■•  may  from  time  to  li  me 
btippointrd  for  thit  purpoie.  ETarji  ibsTeholdcr 
ntglrciin^  to  pij  hia  or  her  anbteriptiont  iball, 
•Iter  tbediird  MondajoTTharadty  in  tveijmontb, 
it  ierd  for  each  ihire  »  fbllowi :  6A  foi  Ihe  fltM 
month,  Sd.  for  (be  Mcond  montb,  li.  for  tbi  third 
mDDlh,  li.  Tor  the  foaith  month,  2i.  for  tli«  fifth 
month,  and  2i.  Tor  the  nitfa  md  lubaequenl  monthi. 
Any  abarEfaolder  (not  baTing  eieculed  a  mortgage 
to  the  oompany  a*  herrinaftei  mentiooed)  canlina- 
ii^  to  neglect  the  payment  of  hii  at  bei  moDlbly 
■ubwripliona  aniil  the  finea  incurred  tberebj  iball 
«]nal  all  Ihe  moaiet  actually  paid  hy  hiirror  her, 
•lelniiTe  of  the  entrance  feea,  ah  all  thereupon  eeaie 
to  be  a  abartholder,  and  forfeit  all  hia  or  her  iutareit 
therein. 

"  Shareboldera  paying  anbacTipliona  in  advance, 
■hill  be  allowed  ■  diiconnt  on  anch  paymeala  after 
the  rale  of  il  |Mr  cent,  per  annnm." 

6.  "Any  ahareholder  who  ahall  b«  deiiroua  of 
■ithdiawing  (ram  tbia  company  any  abare  or  abarea 
on  ibich  be  or  aba  kaa  not  receired  an  adrance, 
■hill  be  allowed  to  do  «o  on  giving  one  month'a 
notice  in  writing  oi  bii  or  her  intention  to  Ihe  board 
lai  Ihe  time  being,  at  any  monthly  meeting  of  the 
(oinpaiiy,  and  ahall  reeeiTS  on  each  (bare  the  anma 
mcntioDed  in  Table  II. 

"  ir  more  than  one  ibaieholder  tbiU  give  notice 
to  irithdraw  at  one  time,  Ibey  ahall  be  paid  in  rola- 
tioD,  aecordiDg  to  the  priority  of  notice;  but  widowi 
and  children  of  deceaaed  membera  abali  alway* 
luTe  priority. 

"  In  caie  of  the  withdrawal  of  iharea,  all   fine) 


ihpreof  npon  hia  or  her  premiaei,  ahall 
prerniiea,  it  ahall  be  lawful  for  the  purchaaer  to 
lake  the  aamc,  chargeable  with  the  debt  due  to  the 
eompanj  i  and  the  porcbaaer  ahall  tbenceforlh 
become  Bniwerable  to  Ihe  company  for  the  payment 
of  the  aubicriptioni  and  other  chargei  ai  the  aame 
•hall  become  payable;  and  Ihe  truateea  thill,  at  Ihe 
requeit  and  coit  of  anch  ihareholder,  releaie  him 
or  bee  from  all  future  liability,  in  rnpect  to  iQcb 
•bare  or  aharea,  if  they  lee  no  objection. 

"  If  any  aharebolder  ahall  be  deiiroua  of  having 
hia  or  ber  property  diicharged  from  inch  debt,  it 
ihillbe  lawful  for  the  holder  ofaDchihire  or  ibarea, 
or  H  mneh  thereof  aa  ahall  be  then  unpaid,  to 
tranafer  the  tame  to  lome  other  premiaea  of  ade- 
qaale  value,  either  belonging  to  bimielf  or  beraelf, 
or  to  any  other  party  willing  to  lake  the  Iranifer  of 
Ihe  aharea  ao  advanced,  and  give  aecurity  for  the 
aamc,  to  be  approved  of  by  the  Board,  on  the  report 
of  the  Surrey  Committee  or  the  aurveyoi  of  the 
company.  And  upon  having  inch  ibire  or  aharea, 
or  10  much  ai  ihall  he  Ihen  due  in  reapecC  Ibereof, 
■eeared  on  other  prerniiea,  Ihe  troileei  for  tbetime 
being  aball,  at  the  coat  of  the  ihareholder,  releaie 
and  coovej  the  premiaea  for  which  other  premiiea 
ahall  be  inbalituted,  and  make  auch  indoraement 
ai  hereafter  mentioned;  and, in  the  first-mentioned 
event,  aball  alio  (but  at  the  coit  of  lucb  member) 
Ttlcaaa  him  or  her,  if  Uiey  *a«  no  objection,  from  all 


fbtnre  UahiltUea  In  reipect  of  Ihe  moniei  hereafler 
payable  npon  the  ibarea  purchaaed  from  the  laid 
company,  and  lecured  upon  the  premiaea  aold  aa 
before  mentioned.  And  Dnderthii  rule  the  truitee* 
aball  1m  empowered  (by  direction  of  the  Board),  at 
any  period  of  the  company,  to  releaae  any  portion 
of  the  property  u  mortgaged,  on  being  aatiified,  in 
manner  before  mentioned,  that  the  remaining  por- 
tion of  the  property  ia  aufflcient  lecnrity  to  tbia 
company. 

"  If  any  abareholder  in  thii  company,  who  ahall 
have  received  hia  or  her  ahare  or  aham,  or  any  of 
them,  ihall  be  deiiroua  of  paying  and  utiirying  [he 
•ecurity  or  aecuritiei  which  ihall  have  been  given 
for  the  lame,  he  aball  be  at  libei^  to  do  ao,  by 
paying  to  the  directora  the  anbacriptiona  that  would 
have  became  due  on  the  ibarea  advanced  on  auch 


company,  and  ihall  be  allowed  oi 


And  01 


payment  thereof,  together  with  all  finea  due  i 
reipect  of  auch  abarea,  the  Board  ihall  direct  the 
truiteea  to  deliver  all  deeda  and  other  documenta 
in  their  cuttody,  relating  to  the  lecurily,  to  the 
ihareholder;  and,  at  hia  or  her  eoit,  to  in  done  ■ 
receipt  or  acknowledgment  on  auch  mortgage, 
according  to  the  6  &  7  Will.  4.  e.  33.  a.  5." 

32.  "When  it  ihallappear  by  tbebooki  of  the  com- 
pany that  there  ii  lufEcient  to  pay  each  unadvanced 
ahare  I20J,,  then  all  irrean  of  aubicriptiona,  iinea, 
and  other  payment!,  ihall  become  due  and  iball  be 
payable  immediately,  and  the  truilen  iball  enforce 
the  payment  ai  before  expretaed  in  theie  rulei." 

33.  "  When  the  turn  of  120J.  for  each  unadvanced 
ahare,  with  all  other  expensei  and  liabilitiei  of  the 
company,  iball  be  fully  realized,  the  accounta  ihall 
be  finally  audited,  printed,  and  tent  to  each  abare- 
holder, and  the  company  terminate ;  and  the  trua- 
teea,  with  the  advice  of  the  lolicttora  of  tbia  com- 
pany, ahall  deliver  up  to  each  aharebolder,  or  hia 
ar  berlegalrepreienlatives,  the  title-deedi  and  other 
docnmenti  which  ihall  have  been  depoiited  with 
them  by  tuch  ihareholder,  aa  a  teeority  to  ihia 
company,  and  iball  and  will,  at  bii  or  her  requeat 
or  eipenie,  indone  on  bia  or  her  mortgage  a  receipt 
for  all  the  moniea  intended  to  be  secured  thereby, 
pnrtuanl  to  the  6  &  7  Will.  4.  c.  82.  a.  9.  And 
that  then  three-fouitha  in  number  of  the  thare- 
holdeii  preient  at  any  meeting  ipecially  convened, 
by  giving  leven  dayt'  notice  to  each  member,  iball 
have  full  power  to  declare  thit  company  at  an  end, 
and  all  the  accounta  thereof  be  finally  ctoted,  and 
auch  reiolution  ihall  be  efTeclual  at  law,  and  in 
equity,  aa  a  releaie  from  all  the  tbareholdera." 

Three  tablet  were  atuched  to  the  rules.  They 
were  headed— Table  1.  aa  "Shewing  the  amount 
abareboldcrt  are  entitled  to  receive  an  each  ahare 
they  may  bold,  for  building  or  purchaiing  pro- 
perty."   Table  Z.  aa  "  Shewing  the  ai 


ilitled  to 


i  if  they 


withdraw  tiam  the  company."  In  this  table  it 
wat  calculated  that  the  ihareholder,  at  the  end 
oftbe  Ibirlecnth  year,  having  paid  in  78 1.,  might 
draw  out  1 201.  Table  5.  ai  "  Shewing  the  diieount 
to  be  allowed  on  paymenta  made  in  advance."  Tha 
Appendix  contained  the  following  form  of  receipt, 
to  be  altered  aa  occaaion  might  require.  Tbia  waa 
to  be  iodotaed  npon  mortgaget : — "  We,  the  nndct- 
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signed,  being  the  tnistees  for  the  time  being  of  the 
within-mentioned  company,  do  hereby  acknowledge 
to  have  receiTed  of  and  from  the  within-named 

f  his  heirt,   executors,    administrators  or 

assigns,  all  monies  intended  to  be  secared  by  the 
within-written  deed.    As  witness,**  &e. 


ODDIE  V.  BROWK. 


Stuart,  V.C.  ' 

1858. 

April  30 ; 

May  4. 

Full  Coubt  of 
Afpxal. 

1859. 
May  2,  3,  12. 

Will — Construction-^  Remoteness-^  Un- 
certainty— Thellusson  Act, 

A  testator^  by  his  will,  directed  his 
trustees  to  accumulate  the  income  of 
his  residuary  personal  estate ^  **  until  the 
principal  and  accumulations  should  amount 
to  the  sum  of  3,000/.,  or  thereabouts,**  and 
then  to  pay  the  income  of  the  fund  to 
A,  B,  C,  A  E,  F.  and  G.  during  their 
lives  and  the  life  of  the  survivor;  and 
after  the  death  of  the  survivor  to  pay 
the  principal  sum  unto  and  equally  among 
the  issue  of  the  said  A,  B,  C,  Z),  E, 
F.  and  O.  who  should  be  then  living.  At 
the  end  of  twenty-one  years  from  the 
death  of  the  testator  (the  period  allowed  by 
the  Thellusson  Act)  the  residue  and  the 
amount  of  accumulations  of  the  income  there^ 
of,  fell  far  short  of  the  sum  of  3,000/. ; — 
Held,  per  Stuart,  V.C,  that  the  whole  fund 
thus  produced  belonged  to  those  who  were 
next-of-kin  of  the  testator  at  the  time  of 
his  death  :  but,  upon  appeal,  it  was  held^ 
that  the  gift  was  not  void  for  remoteness  ; 
but  that  the  income  of  the  fund,  between  the 
termination  of  twenty-one  years  from  the 
testator's  death  and  the  time  when  the  fund 
became  divisible,  belonged  to  the  next-of-kin; 
Lord  Justice  Knight  Bruce,  however,  dis^ 
senUngfrom  each  construction  of  the  will. 

John  Oddie,  by  his  will,  dated  in  Sep- 
tember 1821,  after  directing  that  all  his 
just  debts,  funeral  and  testamentary  ex- 
penses, should  be  paid  out  of  personal 
estate  in  the  manner  therein  mentioned; 
and  after  bequeathing  specific  and  pecu- 
niary legacies,  gave  all  the  rest,  residue  and 
remainder  of  his  personal  estate  and  effects 


whatsoever  which  he  should  die  poateased 
of,  or  be  in  any  manner  entitled  to,  unto 
trustees,  their  heirs,  executors  and  adminis- 
trators, upon  trust  to  convert  the  same,  or 
such  part  thereof  as  should  not  be  in  ready 
money  or  placed  out  at  interest,  into  ready 
money  (except  as  in  the  will  mentioned), 
and  to  pay  and  discharge  all  bis  just  debts, 
&e. ;  and  after  payment  thereof  to  place 
out  the  same  at  interest  on  good  securities, 
and  lay  out  the  interest  thereof  at  4/.  per 
cent,  per  annum,  for  the  use  of  Christopher 
Oddie  Tomlinson  for  his  life;  and  after 
his  death  to  pay  the  sum  of  40i.  unto  and 
equally  amongst   all  his  children   which 
should  be  then  living,  and  the  lawful  issue 
of  such  of  them  as  should  happen  to  be 
then  dead,  such  issue  to  take  no  more  than 
his,   her  or  their   parent's  share  thereof 
respectively ;  and  also  upon  trust  to  pay 
and  apply  so  much  of  the  residue  of  his 
personal  estate,  and  so  much  of  the  yearly 
interest  thereof,  as  they,  his  said  trustees, 
should  think  proper  and  necessary  for  the 
maintenance  and  bringing  up  of  Nancy 
Howson,   daughter  of  Richard   Howson, 
deceased,  and  granddaughter  of  Anne  or 
Nancy  Tomlinson  ;  and  as  to  all  the  rest, 
residue  and  remainder  of  his  personal  estate 
and  effects,  not  before  disposed  of,  upon 
trust  that  they,  his  said  trustees,  or  the 
survivor  of  them,  his  executors,  adminis- 
trators or  assigns,  should  put  and  place  out 
the  same  at  interest,  upon  Government, 
real,  or  some    other  good  and   sufficient 
security  or  securities,  or  in  some  banker's 
or  bankers'  hands,  and  suffer  the  interest 
arising  from  the  same  to  accumulate  until 
the  principal,  together  with  the  aceumula' 
tion  of  interest  thereon,  should  amount  to 
the  principal  sum  of   3,000/.,   or  thers^ 
abouts;    and  when    and    so  soon  as  the 
said   principal  sum   and  interest  should 
amount  to  the   said  sum   of  3,000/.,  or 
thereabouts,  then  upon  trust  to  put  and 
place  out  the  same  at  interest,  upon  such 
security  or  securities  as  aforesaid,  and  pay 
and  apply  the  yearly  interest,  dividends 
and  profits  thereof  from  time  to  time,  as 
the  same  should  become  due,  unto  and 
equally  between  or  amongst  Christopher 
Oddie  Tomlinson,  John  Howson,  Robert 
Howson,  and  Nancy  Howson,  children  of 
the  said  Richard  Howson,  deceased,  and 
grandchildreQ  of  the  said  Anne  or  Naney 
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Tomlioion,  and  Jane  WUnn,  Willbni 
Oddie,  and  Joteph  Oddie  th«  younger, 
childi«nof  hia  nephew,  John  TathamOddie, 
in  equal  tharei  and  proportions,  during 
their  teveral  and  reipective  natural  livei, 
ud  the  life  of  the  lurvivor  of  them  ;  and 
in  caae  any  of  them  ahould  happen  to  die 
leartng  lawful  iasue,  the  laid  teitatoi  willed 
and  directed  that  luch  iiiue  ahonld  he 
entitled  to  the  same  share  of  and  in  the  laid 
iDtereit,  dividends  and  profit!  of  his  said 
penonal  eatate  and  effects  which  his,  her 
or  their  parents  would,  if  living,  have  been 
entitled  onto ;  and  from  and  immediately 
after  the  decease  of  the  survivor  of  them, 
the  said  Christopher  Oddie  TomlintoD, 
John  Howaon,  Robert  Howion,  Nancy 
Howson,  Jane  Wilson,  William  Oddie,  and 
Joseph  Oddie  the  younger,  then  upon  trust 
to  pay  and  apply  the  said  principal  sum 
of  3,000^.,  or  thereabouts,  so  placed  out 
as  aforesaid,  and  convey  and  assure  his 
close  of  land  called  Fitsdale,  &o.  therein- 
afier  deviaed  to  his  said  trustees,  unto  and 
equally  anaongat  the  lawful  issue  of  the 
said  Ctuiatopher  Oddie  Tomlinion,  John 
Howson,  Robert  Howson,  Nancy  Howson, 
Jane  Wilson,  William  Oddie,  and  Joseph 
Oddie  the  younger,  which  should  be  then 
living,  their  executors,  administrators  and 
asaigna  for  ever,  share  and  share  alike,  aa 
tenants  in  common  ;  but  in  case  any  of 
them  should  be  then  dead  leaving  lawful 
issue  living,  it  was  his  will  and  mind,  and 
he  thereby  ordered  and  directed  that  snch 
issue  shonld  be  entitled  unto  and  take  the 
part  or  share,  psrta  or  shares,  of  and  in 
the  said  trust-money  which  the  parent  or 
parenta  of  such  issue  would,  if  living,  have 
been  entitled  unto,  and  not  more  or  other- 
wise, anything  in  his  said  will  contained  to 
Ihe  contrary  notwithstanding. 

The  teaUtor  died  in  the  year  1822. 
In  March   1851  the  present  suit  was 
insdtated    for   the   administration   of  the 
testator's  eatate. 

In  December  1857  the  chief  clerk,  by 
his  certificate,  made  pursuant  to  certain 
ordera  made  and  inquiries  directed  in  th« 
■nit,  certified  (inter  alia  J  that,  after  taking 
the  accounts,  the  residuary  personal  estate 
nnd  the  accumulations  thereon  were  found 
not  to  have  amounted  to  nearly  3,000A 
wiihin  twenty-one  yean  from  the  teatator's 
death. 


Upon  the  cause  coining  on  to  be  heard 
for  further  directions,  it  was  contended,  on 
behalf  of  the  residuary  legatees  and  their 
issue,  that,  a*  the  accumulations  exceeded 
the  timita  preacrihed  by  the  act,  39  &  40 
Qeo.  3.  c.  98,  inch  accumulations  were 
void  only  for  the  excess,  and  that  the  resi- 
duary legatees  named  in  the  will  were 
entitled  to  receive  the  income  arising  from 
the  residue  of  the  personal  estate,  and  from 
the  accumnlations  of  the  income  thereof 
from  the  end  of  twenty-one  years  from  the 
testator's  death,  up  to  the  death  of  the 
survivor  of  such  residuary  legatees  ;  and 
that  after  the  death  of  such  survivor  the 
aggregate  fund  arising  from  the  residue, 
and  the  accumulations  of  income  thereof 
for  twenty-one  year*,  would  be  divisible 
amongst  the  issue. 

On  behalf  of  the  next-of-kin  at  the  tes- 
tator's death  or  their  representatives,  it  waa 
contended,  first,  that  the  whole  gift  was 
void  for  uncertainty  of  aubject- matter  by 
reason  of  the  use  of  the  words  "  or  there- 
abouts ;"  and,  secondly,  that,  if  that  were 
not  so  held,  the  gift  was  void  for  remoteness, 
independently  of  the  Thellusson  Act,  in- 
asmuch as  the  sum  of  3,000/.,  or  there- 
abouts, waa  not  raised  by  means  of  the 
accumulation,  within  the  period  allowed 
by  the  rule  against  perpetuttiet.  The 
following  authorities  were  referred  to:— 

Bovghton  V.  Jame*,  1  Coll.  36. 

Lord  SonlhampUm  v.  iha  Marftth  of 
Hertford,  2  Ves.  &  B.  54. 

Marthall  v.  Holloway,  2  Swanst.  48S. 

Baleman  v.  Hotehkin,  ID  Beav.  426; 
s.  c.  16  Law  J.  Rep.  (n.s.)  Chanc. 
514. 

Phippi  V.  Keli/nge,  2  Ves.  &  B.  57, 
(n).  b. 

Tregonvellv.  Sydenhan,  3  Dow,  196. 

Bnmne^.  Hwghton,  14Sim.S69;  s.c. 
15  Law  J.  Rep.(Ei.i.)  Chanc.  S91. 

Longdm  v.  Situon,  12  Ves.  295. 

Shav  V.  Rhodet,  1  Myl.  &  Gr.  135. 

£mm  v.  Hellier,  5  CI.  fk  F.  114. 

Mr.  Elnttley,  Mr.  Baeon,  Mr.  Malitu, 
Mr.  C.  Barber,  Mr.  Birkbeek,  Mr.  Sid- 
ney Smith,  Mr.  Prendergatt  and  Mr, 
Preeling  appeared  for  the  different  parties. 

Stdart,  V.C.  said,  the  testator  had 
directed  that  when  and  so  soon  as  the  ao- 
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cumulation  of  his  residuary  property  should 
amount  to  3,000/.,  or  thereabouts,  then  the 
income  arising  from  the  sum  so  accumu- 
lated should  be  paid  to  certain  tenants  for 
life,  and  after  the  death  of  the  survivor  of 
such  tenants  for  life  that  the  said  sum 
should  be  distributed.  That  was  a  gift  of 
a  sum  of  3,000/.,  or  thereabouts,  as  to  which 
there  were  to  be  no  tenants  for  life,  and  no 
distribution  until  that  amount  should  have 
come  into  existence.  It  was  a  well-known 
rule  of  law,  that  a  gift  to  be  valid  must 
vest  within  a  life  or  lives  in  being  and 
twenty-one  years.  If  by  any  means  it 
could  possibly  happen  that  the  gift  might 
not  vest  within  that  period,  the  gift  would 
fail  of  operation  entirely.  Now,  it  was 
clear  that,  in  the  present  case,  3,000/.,  or 
thereabouts,  the  subject-matter  of  the  gift, 
might  not  come  into  existence  before  the 
expiration  of  that  period.  In  fact,  it  had 
not  then  come  into  existence.  It  followed, 
therefore,  that  the  gift  must  fail.  If  the 
subject-matter  of  the  gift  might  not  come 
into  existence  until  the  termination  of  a 
period  too  remote,  it  could  not  be  said  that, 
because  the  objects  of  the  gift  were  found 
and  were  in  existence,  therefore  the  gift  was 
good.  The  Thellusson  Act  had  nothing 
to  do  with  the  question  :  it  was  simply  a 
case  of  remoteness.  There  must,  there- 
fore, be  a  declaration  that  the  property 
belonged  to  those  who  were  next-of-kin  of 
the  testator  at  his  death. 

From  this  decision  those  who  would 
have  been  entitled  if  the  gift  were  not  void 
for  remoteness  appealed ;  and  the  appeal 
was,  in  the  first  instance,  argued  before 
the  Lords  Justices,  who  desired  that  the 
question  might  be  re-argued  before  the  full 
Court. 

ilfr.  Bacon  and  Mr.  Birkbeek  appeared 
for  the  appellants. 

Mr.  S.  Smith,  for  other  parties  in  the 
same  interest. 

Mr.  Elmiley,  Mr.  Chapman  Barber  and 
Mr.  Freeling^  for  the  next-of-kin. 

Mr.  Malins  and  Mr.  Prendergast,  for 
the  executors. 

Mr.  Bacon  was  heard  in  reply. 

In  addition  to  the  authorities  cited  in 
the  court  below,  the  following  were  re- 
ferred to : — 


As  to  the  question  of  remoteness^ 
FVilliams  v.  Lewis,  5  Jur.  N.S.  323 ; 

ante,  p. 
Blease  v.  Burgh^  2  Bear.  221 ;  s.  c.  9 

Law  J.  Rep.  (m.s.)  Chanc.  226. 
Saunders  v.  Fautier,  Cr.  &  Ph.  240 ; 

s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 

354. 
Lord  DungannonY,  Smith,  12  CI.  &  F. 

625. 
Martin  v.  Margham,  14  Sim.  230. 
Speakman  v.  Speakman,  8  Hare,  180. 
Elbome  v.  Goode,  14  Sim.  168  ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  394. 
Nettleton  v.  Stephenson,  3  De  Gex  & 

Sm.  366 ;  s.  c.  18  Law  J.  Rep.  (n.s.) 

Chanc.  191. 
Bourne  v.  Buckton,  2  Sim.  N.S.  91 ; 

s.c.  21  Law  J.  Rep.  (n.8.)  Chanc. 

193. 
As  to  the  construction  of  the  words  "  or 
thereabouts"— 

Curtis y.  Lukin,  5  Beav.  147;  s.c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  380. 
Cherry  v.  Mott,  1  Myl.  &  Cr.  123. 
Scale  V.  Scale,  1  P.  Wms.  290. 

May  12. — The  Lord  Chancbllob,  afbr 
stating  the  case,  said — The  Vice  Chancel- 
lor was  of  opinion  that  thb  bequest  was 
void  for  remoteness,   and,   consequently, 
that  the  next-of-kin  were  entitled ;   and 
the  present  appeal  was   brought  by   the 
parties   who  claim  in   case  the  gift  was 
valid.     The  object  of  construction,  in  cases 
like  the  present,  was  to  ascertain  the  inten- 
tion of  the  testator.    In  the  present  case  it 
was  not  easy  to  determine  what  the  real 
intention  of  the  testator  was  ;  and,  there- 
fore, the  only  safe  guide  in  construing  his 
will  was  to  take  the  language  employ^  by 
him    in  its  primary  and   obvious  sense. 
Did  he  then,  by  the  words  which  he  used, 
indicate  his  intention  to  give  the  residue 
to  the  persons  named,  with  a  subsidisry 
direction  to  accumulate,  or  was  the  gift  of 
the   residue   dependent  on    the  previous 
accumulations  ?    The  latter  appeared  to  be 
the  correct  conclusion.     It  was  to  be  ob- 
served that  the  testator  gave  the  residue, 
not  to  the  persons  proposed  to  be  bene- 
fited, but  to  trustees ;  and  not  to  the  truf- 
tees  in  trust  for  the  persons  named  in  the 
first  instance,  but  upon   trust  to  invest 
until    the    principal    and    accumulations 
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mannted  to  8,000t.,  or  thenabonti.     So 
far,  there  wu  no  gift  to  any  one,  except 
Hie  tnuteee  ;  but  the  will  proceeded — when 
ud  (o  aoon  m  the  principal  turn  and  in- 
tere*t  thoold  amount  to  3,000(,  or  there- 
ibontt,  then  npon  trait  to  pay  the  lame 
ti  in  the  will  mentioned.      It  wsa  uid 
tbtl  the  word*  "when  and  so  toon"  were 
flexible   word*,  and  alwaye  bent  to  the 
intention  of  the  testator.    Perbapt  it  would 
be  more  correct  to  say  that  their  conatrnc- 
tion  depended  npon  whether  they  ought  to 
be  regarded  u  annexed  to  the  lubatance 
of  the  gift,  or  to  the  period  of  payment. 
In  the  pment  eaae,  theae  word*  were  not 
merely  contained  in  the  direction  to  pay 
and  apply,  but  they  introduced  the  gift  it- 
self, and,  therefore,  must  be  taken  at  of  the 
lubitance  of  the  gift,  unless  any  indication 
of  the  contrary  could  be  gathered  from  the 
context.     The   distinction    between    this 
cue  and  Sannden  v.  Vantier  appeared  to 
be  that,  in  that  case,  there  waa  an  imme- 
diate gift  of  the  fand,  which  wa*  aeparated 
from  the  estate  and  vested  in  trustees  to 
■ccnmolate,    until    the    teetator'i    great- 
nephew  attained  ttrenty-five.     Here,  there 
wa*    no  fund   to  which   the    gift    could 
apply,  nntil  created  by  the  accumulation 
directed.     When    the    accumulated    sum 
ahonld  amonnt  to  S,0O0f.  or  thereabouts, 
then,  and  not  till  then,  the  interest  was  to 
be  applied.     What,  tbm,was  the  effect  of 
tbe  direction  to  accumulate  ?     It  wa*  aaid 
tbat  the  gift  wa*  void  for  uncertainty,  on 
aeconat  of  the  word*  "  or  thereabouts" 
being   used  each  time  that  the  anm  of 
3,000/.    was   mentioned.     Hi*    Lordahip 
waa    not    »ati*fied,   however,   that    the*e 
snpemdded  word*  Introduced  inch  uncer- 
tainty   a*    to  make  the    gift   roid.     He 
thought  tbey  were  inserted  merely  to  meet 
the    difficulty   which  there  would   be  in 
accnmQlating  exactly  a  particular  euro,  bo 
that  tbe  word*  were  introduced  to  render 
any    surpln*  liable   to   the  same   trusts. 
CurlU  ▼.  Luki%  was  cited  on  tbi*  point, 
but  in  that  case  the  word  "  nearly,"  there 
used,  did  not  create  the  nneertainty.     A>- 
■aning,  boirerer,    that   the    gift    in   tbe 
present  ease  was  not  uncertain,  wa*  it  void 
for  remoteness  f  Tbe  teitator  died  in  1823, 
and  tbtrty-BCTen  year*  after  his  death  the 
fund  vnoonted  to  l,600i.  only.     If  tbe 
quoetjon  were  independent  of  the  Tbellu*- 
Naw  SaaiM,  ZXVnL— Cniac 


son  Act,  the  tmit  for  acenmnlation  would 
have  been  throughout  within  the  prescribed 
limits,  as  the  testator  had  not  postponed 
the  enjoyment  of  the  principal  turn  beyond 
tbe  period  within  which  it  wa*  required  by 
law  that  it  ibould  veiL  For  it  appeared 
to  his  Lordship  that  the  testator  bad 
manifested  an  intention  that,  upon  the 
death  of  the  survivor  of  the  person*  who 
were  to  have  the  interest  of  the  accumulated 
fund,  those  who  would  be  entitled  to  tbe 
fund  itself  were  to  have  it  amongat  them, 
whatever  might  he  it*  amonnt,  and,  there- 
fore, the  accumulation  conld  not  have  been 
carried  on  beyond  a  life  or  live*  in  being. 
But  the  Tbellnsaon  Act  did  not  allow  the 
accumulation  of  property  beyond  the  life 
of  the  grantor  or  settlor,  or  twenty-one 
year*  after  bi*  death,  and  provided,  that 
where  any  accumulation  should  be  directed 
otherwiae,  the  income  of  the  property  di- 
rected to  be  accumulated  *hould,  so  long  as 
the  same  should  be  directed  to  be  accumu- 
lated contrary  to  the  act,  go  to  the  peraona 
who  would  have  been  entitled  thereto  if 
the  accumulation  had  not  been  directed. 
It  wa*  argued,  by  Mr.  Elmsley,  that  the 
act  could  not  apply  to  the  form  of  the 
girt  contained  in  thia  will,  npon  the  ground 
that  the  accumulation  was  not  to  be  mea- 
■nred  by  tbe  number  of  year*.  Perhapa 
tbe  beat  answer  wa*  the  caae  of  Elboma  v. 
Qeodt,  in  which  the  aceumuladon  waa  to 
take  place  until  the  deccMC  of  the  survivor 
of  certain  annuitants,  and  also  Bourne  v. 
Buaktim.  In  each  case  the  statute  applied 
and  stopped  the  accumulation  at  twenty- 
one  year*.  The  accumulated  fund,  how- 
ever, here  could  not  be  divided  until  tbe 
death  of  the  survivor  of  the  seven  tenants 
for  life ;  and  these  persons  oonld  not  then 
have  the  benefit  intended,  because  tbe  t\xnd 
had  not  reached  tbe  amount  which  was  a 
preliminary  condition  to  their  becoming 
entitled.  Tbe  intereat  of  the  fund  between 
the  period  of  twenty-one  years  from  the 
death  of  tbe  testator  and  the  time  when  the 
fund  heoomea  divisible,  would  clearly  be- 
long then  to  the  next-of-kin.  There 
would,  tberefbre,  be  a  declaration  that  tbe 
trust  for  accumulation  was  good  to  the 
extent  of  twenty-one  year*  from  the  death 
of  the  testator;  and  that  from  that  period 
the  income  belonged  to  the  next-of-kin 
until  the  death  of  tite  survivor  of  tbe  lega- 
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tees,  and  then  that  the  amount  of  the  ac- 
cumulation for  twenty-one  yean  after  the 
death  of  the  testator,  would  be  divisible 
among  the  issue  of  the  seven  first-named 
persons  then  living. 

Lord  Justice  Knight  Bruce  said  he 
respectfully  dissented  from  the  view  of  the 
Vice  Chancellor,  and  also  of  the  Lord 
Chancellor  and  Lord  Justice  Turner.  As 
to  the  phrase  "3,000/.,  or  thereabouts,"  the 
expression  was  in  each  of  the  two  instances 
in  which  it  was  used,  too  loose,  vague  and 
uncertain  to  be  acted  upon.  His  Lordship 
took  the  testator's  meaning  to  have  been 
a  sum  of  8,000/.,  or  some  amount  near 
that  sum,  more  or  less,  and  that  the  will 
ought  not  to  be  construed  more  favourably 
for  accumulation  than  if  a  blank  had  been 
left  in  it  for  the  extent  and  amount  of 
accumulation  of  which  it  speaks.  The 
question  was,  did  the  testator  mean  the 
amount  to  be  essential  ?  did  he  mean  the 
gifts  to  be  dependent  on  the  accumulation 
to  that  extent  ?  In  his  Lordship's  judg- 
ment he  did  not.  While  the  direction  to 
accumulate  failed,  the  trusts  of  the  pro- 
perty, which  the  testator  had  directed  to 
be  accumulated,  took  effect,  notwithstand- 
ing that  failure,  and  the  tenancies  for  life 
took  effect  as  if,  without  a  word  on  the 
subject  of  accumulation,  the  clear  residue 
had  been  given  to  trustees  to  pay  and 
apply  the  yearly  interest,  &c.,  to  the  per- 
sons named  ;  consequently,  if  he  were 
right,  there  never  had  been,  there  was  not, 
and  possibly  there  would  not  be,  any  intes- 
tacy either  as  to  capital  or  income.  In 
saying  this  it  was  assumed  that  the  testator 
was  survived  by  the  seven  tenants  for  life. 
He  considered  by  the  expression  '*  put  and 
place  out,"  &c.,  the  testator  meant  his 
residuary  personal  estate  ;  and  that  the 
phrase  "3,000/.,  or  thereabouts,"  where  it 
occurred  the  third  time,  meant  neither 
more  nor  less  than  "  my  residuary  personal 
estate."  If  this  view  were  correct,  there 
were  two  questions  which  might  arise: 
one,  what,  until  the  death  of  the  surviving 
tenant  for  life  was  to  become  of  the  share 
of  the  income  of  any  of  the  tenants  for  life 
who  had  already  died,  or  should  die  with- 
out leaving  issue,  or  a  child  ? — and  the 
other,  what  if,  at  the  death  of  the  surviving 
tenant  for  life,  there  should  be  a  failure  of 


issue,  or  of  children  and  grandchildren  of 
each  of  the  seven  tenants  for  life,  was  then 
to  become  of  the  capital  of  the  reaidoary 
personal  estate  ? 

Lord  Justice  Turner  said  that  the 
case  presented  three  points :  first,  whether 
the  will  at  all  disposed  of  the  residue  of  the 
testator's  estate  and  the  accumulations,  in 
the  event  which  had  happened,  of  their  not 
amounting  to  3,000/.  within  the  period  of 
accumulation  allowed  by  law;  secondly, 
whether,  assuming  the  residue  to  be  dis« 
posed  of  by  the  will,  although  it  did  not, 
with  the  accumulations,  amount  to  8,000/., 
the  direction  to  accumulate  was  void,  upon 
the  ground  of  the  uncertainty  arising  from 
the  words  "  or  thereabouts  ";  thirdly,  as- 
suming the  dispositions  made  by  the  will 
not  to  be  invalid  on  either  of  these  two 
grounds,  were  they  invalid  on  the  ground 
of  remoteness  ?     As  to  the  first  point^^^^T 
where,  as  in  this  case,  funds  were  given  tc^,^      '"^ 
trustees  to  be  held  by  them  upon  tmst^sL^^^^  ^ 
directions  must,  of  course,  be  given  tu;^'         't^ 
them  as  to  the  time  and  manner  in  whic^^_. . 
they  were  to  deal  with  the  funds,     ^^^'^'^-^^yj^ 
imposing  conditions  or  contingency  mi^^^^^^r* 
be  used  for  a  wholly  dijSerent  purpo^ 
merely  to  convey  directions  to  the  tmste» 
The  Court,  therefore,  looked  to  the  in 
tion  of  the  gift,  rather  than  to  the  wo; 
Love  V.  V Estrange  (1)  and  Sauwien 
Vautier  might  be  referred  to,  as  bearing 
this  view.     It  could  not  be 
this  case  that  the  testator  meant  the 
to  go  to  the  persons  he  had  named, 
words,  therefore,  relied  on  by  the  nez 
kin  as  importing  contingency,   migl^ 
regarded  merely  as  a  direction  to  the 
tees,  not  as  operating  to  prevent  the  "nrnu 
ing.     Their  argument  on  the  first  poJB^ 
therefore,   failed.     On  the  second  pois^ 
his  Lordship   considered  that  the  wonji 
"  or  thereabouts  "  were  not  sufiieieDt  to 
make  the  gift  void  for  uncertainty.    If  it 
were  necessary  to  put  a  precise  meni^ 
on  the  words,  the  nature  of  the  tmit  es- 
abled  one  to  do  so.     Thirdly,  the  gift  imi 
not  void  for  remoteness.    The  Vice  Qiuh 
cellor  considered  that  it  was  void  beesafs 
the  sum  named  might  not  be  accumalstsd 
until  after  the  period  allowed  by  law :  btt^ 

(1)  A  Bra.P.C.69. 
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ID  iniTing  at  thi*  conclusion,  ho  proceeded 
on  the  footing  that  nothing  VMted  until 
3,OO0J.  was  accnmnlatcd,  Ai  his  Lordihip 
canilnied  this  will,  the   reiidue  and  ac- 
cmnDlations,  whatAver  the  amount  might 
be,  would  veat  at  the  death  of  the  anrvivor 
of  the  tenants  for  life  :  and  there  was  no 
nupension,  therefore,  of  the  vesting  b«yond 
tbe  period    allowed   by  law.      The   true 
qoMiion  was,  whether  a  direction  to  ac- 
enmnlate   until  a  certain   >nn>   was  pro- 
duced was  void  at  law,  independently  of 
die  sctf     No  case  went  that  length  ;  and 
hit  Lordship  saw  no  principle  on  which  to 
mske  such  a  decision.  The  mischief  which 
the  rale  as  to  remoteness  was  intended  to 
prevent  wu,  that  property  should  not  be 
rendered  inalienable  by  the  suspension  of 
Testing :  where  the  property  vested,  this 
injery  did  not  arise.   Treifonwell  r.  Syden- 
ham lisd  an  important  bearing  on  this  point. 
It  was  npon  the  invalid  disposition  of  the 
fund  to  be  accumulated,  and  not  upon  the 
invalidity  of  the  trusts  for  accumulation 
that  that  decision  proceeded.     Batemati  t, 
H<^chki»   waa   alio   in   favour  of  the   va- 
lidity of  the  gift  here.     Curtit  v.  Lakin 
had  DO  application  to  this  case ;  for,  as  to 
remotenesa,  the  declaration  proceeded  on 
the  ground  that  none  of  the  trustees  could 
he  isid  to  take  vested  interests  in  any  as- 
cmained  shares  of  the  fund  to  be  accu- 
mulated.    The   conclusion,    therefore,    at 
which  he  arrived  was,  that  independently 
of  the  Thellusson  Act,  the  dispositions  of 
tbii  will  were  valid ;  and  then  the  conse- 
quence waa  this :  the  act  stopped  the  ac- 
cumulation at  the  end  of  twenty-one  years 
from  the  testator's  death  ;  and  the  income 
of  the  then  accumulated  fund  went  to  the 
next-of-kin,  until  the  fund  would,  if  the 
■ccnmulation  had  proceeded.have  amounted 
to  3,000^.  or   thereabouts ;  or  until  the 
death  of  the  remaining  tenant  for  life,  if  it 
should  turn  out  that  it  should  not  have 
amounted  to  that  sum  before  the  happen- 
ing of  that  event.  The  right  course,  there- 
fore, would  be  to  pay  the  income  which 
had  aecnmnlated  sinee  the  expiration  of 
twenty-one  years  to  the  next-of-kin ;  and 
order  the  future  income  to  be  paid  to  them 
until  the  death  of  the  surviving  tenant  for 
life,  or  until  fur^er  order.    What  ought  to 
be  considered  as  being  *'  3,000^.,  or  there- 
abouts," it  was  not  necessary  to  say  at 


present.    The  coita  of  the  nuaa  would  be 
apportioned  as  in  Eyre  t.  Mandat  (2). 


L.C.        1 
4,  5,  26.  / 


lOLLT  f .  AftBin'HNOT. 


May 

Mortgage  —  Receiver  —  Attornment  — 
Pleading — Disclaimer. 

A  receiver  of  am  estate  va»  appointed  by 
a  mortgagor  and  mortgagee.  They  both 
joined  in  the  appointnenl,  and  gave  him 
power  of  dietreu  and  entry,  and  the  mort- 
gagor attorned  ai  tenant  to  the  receiver  at 
a  rent  of  3,5002.  The  deed  recited  all  the 
faelt  relating  to  the  mortgage,  and  provided 
that  nothing  in  the  deed  should  abridge  the 
rights  of  the  mortgagee.  The  mortgagor 
aflerwardt  became  bankrupt,  and  the  re- 
ceiver distrained  for  8,500i.  Upon  thit 
being  claimed  by  the  mortgagee,  by  a  party 
under  a  bill  of  sale  and  by  the  aitignee*  of 
the  mortgagor,  it  mat  held,  (reverting  the 
deeinon  of  the  Court  below,)  that  the  validity 
of  the  diitren  depended  upon  the  existence 
of  a  tenancy  to  the  receiver ;  that  such  a 
tenancy  was  created,  pursuant  to  the  inten- 
tion of  all  parties,  by  the  attornment  of  the 
mortgagor  to  him,  with  the  consent  of  the 
mortgagee,  and  that  the  expreii  power  of 
distress  was  not  a  power  ta  grots,  but  an- 
nexed to  the  tenancy  ;  and  that  the  distress 
was  valid,  entitling  the  mortgagee  to  the 
produce  of  it. 

Three  parties  claimed  a  fund,  and  a  suit 
was  instituted  by  one  of  them  against  the 
other  two  :  one  of  the  co-defendants  die- 
claimed,  but  contended,  that  the  Court  upon 
deciding  against  the  plaintiff  could  not  go  on 
to  declare  the  rights  of  his  oo-defend9nt,~~ 
Held,  (alarming  the  decision  of  the  Master 
of  the  Rolls,)  that  the  disclaiming  defendant 
ought  to  have  brought  his  ease  before  the 
Court,  and  that  as  he  had  disclaimed,  the 
Court  would  decide  the  guestion  between  the 
two  other  claimants  at  if  they  were  the  only 
litigating  parties. 

Tbia  waa  an  appeal,  by  the  plaintiff,  ttont 
the  decision  of  Uie  Master  of  the  Rolls, 
reported  ante,  p.  274,      Under  a   deed 
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dated  the  12tb  of  October  1855,  the  plain- 
tiff claimed  the  benefit  of  a  distress  for 
3,500^.,  yihich  was  made  on  the  28th  of 
April  1857,  on  the  goods  of  Col.  Waugh, 
he  having  become  bankrupt  on  the  15  th 
of  April  1857.  The  money  produced  by 
the  sale  under  this  distress  was  by  consent 
paid  into  a  bank  to  abide  the  decision  of 
the  Court.  The  bankrupt  Waugh  was  the 
owner  of  Branksea  Island  and  Castle,  at 
Poole,  in  the  county  of  Dorset.  The 
plaintiff  was  the  mortgagee  of  this  pro- 
perty :  it  had  previously  been  mortgaged 
to  other  persons,  but  the  plaintiff  paid  off 
the  prior  mortgages ;  and  on  the  1 2th  of 
October  1855, all  the  mortgages,  amounting 
to  30,000/.,  were  vested  in  him.  On  the 
same  day  the  deed  was  executed  which 
gave  rise  to  the  question  in  the  present 
case*  It  was  made  between  Waugh  of  the 
first  part ;  Jolly,  the  plaintiff,  of  the  second 
part;  Aplin,  of  the  third  part;  and  Faulk- 
ner and  Bonner  (trustees),  of  the  fourth 
part.  After  reciting  the  mortgage  for 
30,000/.  to  the  plaintiff,  and  the  covenant 
for  payment  of  the  mortgage-money,  on 
the  12th  of  April  then  next,  and  in  default 
for  payment  of  5/.  per  cent,  interest  by 
half-yearly  payments ;  and  that  it  had 
been  agreed,  that  for  securing  the  re- 
gular and  punctual  payment  of  the  in- 
terest of  the  said  sum  of  30,000/.,  and 
also  for  providing  a  fund  for  the  better 
securing  the  gradual  repayment  of  the 
principal  sum,  Aplin  should  be  appointed 
receiver  of  the  rents  and  profits  of  the 
hereditaments  and  premises  comprised  in 
the  mortgage  securities ;  and  reciting  that 
the  said  hereditaments  were  then  in  the 
possession  and  occupation  of  Waugh,  and 
that  it  was  agreed  that  he  should  attorn 
as  tenant  in  respect  of  the  same  to  Aplin, 
at  the  yearly  rent  of  3,500/.,  part  of  which 
(1,500/.)  was  intended  to  be  by  way  of 
securing  the  punctual  payment  of  the  in- 
terest on  the  said  mortgage  debt,  and 
2,000/.,  the  remaining  part  thereof,  was 
intended  to  be  applied  in  forming  a  fund 
for  the  ultimate  discharge  of  the  principal 
sum  of  30,000/. ;  Waugh  and  Jolly  ap- 
pointed Aplin  to  be  their  receiver,  agent 
and  attorney,  to  ask,  demand  and  receive 
of  and  from  all  the  present  and  future 
tenants  and  occupiers  of  the  said  heredita- 
ments, all  the  yearly  and  other  rents,  &c. 


then  due,  and  thereafter  to  become  due, 
for  or  in  respect  of  the  same  premises,  and 
in  default  of  payment  thereof  to  use  and 
exercise  all  such  remedies  by  entry,  dis- 
tress, or  otherwise,  and  generally  to  do  all 
such  other  acts  as  should  be  requisite  or 
expedient  for  the  receiving  and  recoveiy 
of  the  rents,  &c.     The  deed  then  further 
witnessed,  that  in  pursuance  of  the  agree- 
ment, Waugh  attorned  in  respect  of  such 
parts  of  the  hereditaments  as  were  then 
held  and  occupied  by  him,  at  the  yearly 
rent  of  3,500/.,  clear  of  all  deductions,  hy 
half-yearly  payments.  And  it  was  thereby 
agreed  and  declared,  that  1,500/.  should 
be  considered  as  the  rent  payable  in  re- 
spect of  such  parts  of  the  hereditaments  as 
were  specified  in  the  2nd  schedule  thereto, 
and  that  the  sum  of  2,000/.  should  be  con- 
sidered as  the  rent  payable  in  respect  of 
the  other  parts  of  the  hereditaments.    Then 
there  was  a  proviso,  for  entry  in  default  of 
payment  of  the  principal  sum  of  30,000/. 
and  interest  thereon,  by  which  Jolly,  the 
mortgagee,  was  to  enter,  and  upon  his 
entry  the  tenancy  created  by  the  aforesaid 
attornment  should  absolutely  cease.  There 
was  afterwards  a  proviso  that  if  the  an- 
nual rent  should  be  punctually  paid,  then 
it  should  be  reduced  to  2,000/.,  but  with- 
out prejudice  to  the  right  of  Jolly  to  re- 
quire payment  of  the  full  rent  of  3,500/. 
at  any  subsequent  time  when  default  should 
be  made ;  and  a  proviso  that  it  should  not 
be  lawful  for  Aplin,  or  any  future  receiver 
to  be  appointed,  to  act  in  the  execution  of 
his  ofiBce  of  receiver,  unless  default  should 
be  made  in  payment  of  the  annual  rent  or 
sum  of  3,500/.,  or  some  part  thereof,  but  no 
such  tenant  or  occupier  should  be  bound 
to  take  notice  of  this  proviso.  It  was  then 
provided,  that  nothing  therein  contained 
should  lessen  the  rights  of  Jolly  under  the 
indentures  of  mortgage,  or  prevent  him 
from  realizing  the  mortgage  security  either 
by  foreclosure,  sale  or  otherwise.     On  the 
2nd  of  November  1855,  Waugh  executed 
a  covering  security  on  the  estate,  which 
was  subject  to  the  plaintiff's  mortgage,  to 
the  London  and  Eastern  Banking  Corpo- 
ration, under  which  244,000/.  ultimately 
became  due.  On  the  14th  of  March  1857i 
Waugh  gave  a  bill  of  sale  to  the  same 
bank,  of  furniture  and  effects  on  the  Brank- 
sea estate.     On  the  16th  of  April  1857, 
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Wftogli  was  declared  bankrupt,  and  on 

the  28th  of  April,  Aplin  levied  by  distress 

9,600i.  for  a  year's  rent,  up  to  the  1 2th  of 

i^ril*  This  sum  was  paid,  as  before  men  tion- 

ed,  to  a  joint  account,  to  abide  the  decision 

of  this  suit.  The  Master  of  the  Rolls  held, 

that  the  attornment  to  the  receiver  did  not 

ereate  the  relation  of  landlord  and  tenant, 

the  receiver  having  no  reversion  in  him ; 

sad  that,  the  truth  appearing  in  the  recitals 

of  the  deed,  the  mortgagor's  assignees  were 

not  estopped  from  denying  the  tenancy. 

His  Honour  also  considered  that  the  power 

of  distress  was  a  mere  licence  to  enter  and 

•eise  the  mortgagor's  goods,  and  was,  after 

him  bankruptcy,   inoperative  against  his 


Mr»  R.  Palmer^  Mr.  Bevir  and  Mr. 
for  the  plain ti£f,  the  appellant, 
contended  that  the  distress  was  valid,  as 
alie  relation  of  landlord  and  tenant  had, 
lander  the  circumstances,  been  created. 
The  case  was  similar  to  that  of  a  demise 
Isy  a  receiver  appointed  by  the  Court 
Chancery,  where  the  receiver  had  no 
'Cfversion,    but    still    had    power  to  dis- 


Piii  V.  Snoufden,  3  Atk.  750. 
Hughes  ▼•  Hughes,  1  Yes.  jun.  161. 
Wilkinson  y.  CoUeg,  5  Burr.  2694. 
Doe  d.  Marsaeh  v.  Read,  12  East,  57* 
Dancer  v.  Hastings,  12  J.  B.  Moore, 
84 ;  s.  c.  4  Bing.  2;  5  Law  J.  Rep. 
C.P.  3. 
BenneU  v.  Robins,  5  Car.  &  P.  379. 
^mortgagor  in  possession  could  distrain 
^a  the  bailiff  of  the  mortgagee — Trent  v. 
fiunt  (1).      This   might    be    considered 
strictly  as  a  case  of  licence,  and  the  mort- 
^igor  or  those  representing  him  could  not 
object  that  there  was  no  estate — 

Chapman  v.  Beecham,   3  Q.B.  Rep. 

923;    s.c.   12  Law  J.  Rep.  (n.s.) 

as.  42. 

Freeman  v.  Edwards,  2  Exch.   Rep. 

732;    s.c.  17  Law  J.  Rep.  (n.s.) 

258. 

Jolly,  having  the  legal  estate,  allowed  of  a 

demise  to  Waugh  by  Aplin,  and  therefore 

'Wangh  was  the  tenant  of  Jolly,   Aplin 

bring  his  agent  or  bailiff.  This  was  similar 

eJa^sS'*^  ^.  14;  >.c.  22  Law  J.  Rep  (n.s.) 


to  the  case  of  a  cestui  que  trust  demising— 
VaUance  v.  Savage  (2). 

They  cited  also — 

Pinhorn  v.  Souster,  8  Exch.  Rep.  763; 

s.c.  22  Law  J.  Rep.  (n.s.)  Exch.  266. 
West  V.  Fritch,  3  Exch.  Rep.  216  ; 

s.  c.  18  Law  J.  Rep.  (n.s.)  Exch.  50. 
Doe  d.  Dixie  v.  Davies,  7  Exch.  Rep. 

89;    s.c.    21   Law  J.   Rep.  (n.s.) 

Exch.  60. 
Doed.GarrodY.  Olleg,  12Ad.&E.481; 

s.  c.  9  Law  J.  Rep.  (n.s.)  CI.B.  379. 
Doe d.  Snelly.  Tom,  4 Q.B.  Rep.  (n.s.) 

615;  s.c.  12  Law  J.  Rep.  (n.s.) 

a.B.  264. 
Shep.  Touchst.  81. 

Mr.  Selwyn,  Mr.  Giffard  and  Mr,  /. 
Broum,  for  the  assigpiees  of  Col.  Waugh, 
contended  that  no  tenancy  had  been 
created  by  the  deed  of  October  1855. 
The  rights  of  landlord  and  tenant  existed 
only  in  that  relation,  or  possibly  in  some 
cases  of  the  Crown's  rights,  and  also  where 
there  was  a  rent- charge — 

Saffery  v.  Elgood,  1  Ad.  &  E.  191 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  K.B.  151. 
Johnson  v.  Falkner,  2  CI.B.  Rep.  925; 
s.c.  11  Law  J.  Rep.  (n.s.)CI.B.  193. 
Here  Col.  Waugh  had  no  estate  on  which 
the  deed  could  operate;  he  had  parted 
with  the  entire  legal  estate  to  Jolly,  and 
that  prevented  his  being  able  to  grant  a 
rent-charge — Shep.  Touchst.  243.  This 
deed  was  not  in  the  form  of  a  demise,  and 
it  was  not  the  case  of  an  attornment  proper 
— Cornish  v.  Searell  (3).  The  deed  could 
only  be  said  to  operate  by  way  of  contract 
on  the  one  side  and  of  licence  on  the  other. 
Where  a  receiver  was  appointed  by  the 
Court  of  Chancery,  the  relation  of  landlord 
and  tenant  was  not  created.  The  receiver 
was  no  more  than  the  agent  of  the  party 
who  applied  for  his  appointment — Thomas 
V.  Brigstocke  (4).  The  case  of  Dancer  v. 
Hastings  was  not  reconcileable  with  the 
other  cases. 

They  also  cited  the  authorities  relied 
upon  in  the  court  below. 

(2)  6  Mo.  &  P.  676  ;  t.c  9  Law  J.  Rep.  C.P, 
181. 

(8)  8  B.  &  C.  471, 476 ;  s.  c.  6  Law  J.  Rep.  K.B, 
255. 

(4)  4  Russ.  64. 
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Mr.  FoUeit  and  Mr.  TyndaU,  for  the 
parties  representing  the  London  and  East- 
em  Banking  Company. 

Mr,  Rodwell,  for  J.  Thomson. 

Mr.  Dickinson,  for  Aplin. 

Mr.  Palmer,  in  reply,  contended  that  it 
was  the  intention  of  the  parties  to  the  deed 
that  a  tenancy  should  he  created ;  the 
recitals  and  the  use  of  the  words  "  tenant/* 
'*  rent,"  &c.,  were  sufficient  to  shew  that 
this  was  so.  If  this  had  been  a  mere  con- 
tract, it  would  have  been  simply  so  pro- 
vided. He  referred  to  Bac.  Ahr.  tit.  *  Lease,* 
K,  816. 

May  26.— The  Lord  Chancellor,  after 
fully  stating  the  provisions  of  the  deed  of 
the  12th  of  October  1855,  said— The  first 
point  to  be  ascertained  is,  what  were  the 
intention  and  object  of  the  parties  to  be 
collected  from  the  language  of  the  deed  ? 
It  is  quite  evident  that  their  object  was  to 
secure  the  punctual  payment  of  the  interest 
on  the  mortgage,  and  to  provide  for  the 
gradual  reduction  of  the  principal  sum. 
This  they  intended  to  accomplish  by 
means  of  a  tenancy  which  was  to  be  created 
between  Col.  Waugh  and  Aplin.  That 
this  was  their  intention  appears  clearly 
from  the  recital  that  it  had  been  agreed 
that  Col.  Waugh  should  attorn  as  tenant 
to  Aplin,  by  the  clause  of  attornment 
itself,  by  which  Waugh  attorned,  and 
became  tenant  from  year  to  year  to  Aplin, 
and  by  the  proviso  for  re-entry,  by  which 
it  was  provided  that  upon  the  plaintiff  en- 
tering upon  the  premises  whereof  Waugh 
attorned  tenant,  the  tenancy  created  by 
this  attornment  should  absolutely  cease 
and  determine.  There  being,  therefore, 
no  doubt  as  to  what  the  parties  meant  to 
do,  it  is  next  to  be  considered  whether 
there  is  any  legal  objection  to  the  means 
they  adopted  for  carrying  their  intention 
into  effect.  For  this  purpose  it  will  be 
necessary  to  bear  in  mind  the  nature  of 
the  relation  which  exists  between  a  mort- 
gagor and  a  mortgagee  at  law.  A  mort- 
gagor who  remains  in  possession  after  the 
execution  of  the  mortgage,  and  continues 
to  enjoy  the  profits  of  the  land,  is  not 
considered  as  a  tenant  from  year  to  year 
to  the  mortgagee,  nor  even  as  a  tenant  at 
will.  He  receives  the  profits  for  his  own 
use,  and  not  as  agent  or  bailiff  of  the 


mortgagee ;  and  when  he  has  once  receiTed 
them  he  is  absolutely  entitled  to  keep 
them  as  his  own.  This  is  stated  by  Mr. 
Baron  Alderson  in  the  case  of  Trent  v. 
Hunt.  But  he  may  at  any  time  be  treated 
as  a  trespasser  by  the  mortgagee,  who  may 
maintain  ejectment  against  him  without 
any  previous  notice  or  demand  of  posses- 
sion •  Such  being  the  precarious  depen- 
dence of  the  mortgagor  upon  the  will  of 
the  mortgagee,  it  is  competent  to  them 
to  enter  into  an  agreement  by  which  the 
mortgagor's  possession  may  be  rendered 
more  secure  by  the  creation  of  a  tenancy. 
This  is  sometimes  effected  by  a  stipulation 
in  the  mortgagre-deed  itself.  Thus,  in 
West  V.  Friteh,  a  mortgage-deed,  which 
was  executed  by  the  mortgagor  only,  con- 
tained a  clause  by  which,  for  the  more 
effectual  recovery  of  the  interest,  the 
mortgagor  attorned  and  became  tenant  to 
the  mortgagee,  at  a  yearly  rent  of  401., 
payable  half-yearly,  so  long  as  the  princi- 
pal sum  remained  secured.  The  mort- 
gagor, having  remained  in  possession,  and 
made  several  of  these  half-yearly  pay- 
ments, the  Court  of  Exchequer  held,  that 
the  subsequent  occupation  connected  with 
the  covenant  constituted  the  relation  of 
landlord  and  tenant,  so  that  the  mortgagee 
could  distrain.  So  in  Doe  d.  Garrod  v. 
Olley  it  was  agreed  that  the  mortgagor, 
during  his  occupation  of  the  mortgaged 
premises,  should  pay  the  mortgagee  the 
yearly  rent  or  sum  of  50/.  half-yearly,  and 
that  it  should  be  lawftil  for  the  mortgagee 
to  use  such  remedies  of  distress  and  sale 
for  the  recovery  of  rent  as  landlords  have 
on  common  demises,  provided  the  reserva- 
tion of  such  rent  should  not  prejudice  the 
mortgagee's  right  to  enter  and  evict  tbe 
mortgagor  at  any  time  after  default  made 
in  payment  of  the  money  secured,  or  any 
part  thereof.  The  Court  of  Queen*s 
Bench  seems  to  have  been  of  opinion  that 
there  was  a  tenancy  created  with  which 
the  power  of  distress  was  connected ;  but 
they  decided  the  case  upon  the  proviso 
for  entry  and  eviction  by  the  mortgagee, 
which  they  held  not  to  be  waived  by  the 
proceedings  for  the  recovery  of  the  rent  by 
distress.  This  case  was  recogniaed  and 
acted  upon  in  Doe  d.  Snell  v.  Tom,  where 
a  mortgagor  attorned  as  tenant  to  a  mort- 
gagee, and  there  was  also  a  power  of  entry 
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in  derault  of  payment ;  and  tlie  same  law 
vu  also  laid  down  by  tbe  Court  of  Ez- 
chequer  in  the  case  of  Pinhom  v.  Soiuler 
(5).  Of  courte  it  can  make  no  difierence 
whedier  agreementa  of  this  deacription  be- 
tween moTtgagoi  and  mortgagee  are  con- 
tained in  the  mortgage- deed  itaelf,  or  in  a 
■eparate  deed ;  and,  therefore,  if  Col. 
Waugh  had,  in  the  deed  of  the  13th  of 
October  1855,  attorned  as  tenant  to  the 
plaintiff  instead  of  Aptin,  there  conld 
have  been  no  doubt  that  the  relation  of 
landlord  and  tenant  would  hare  been  esta- 
bijihed  between  them.  But  it  is  contended 
that  the  attornment  to  Aplin  had  no  ope- 
ration,— not  by  agreement,  bccauie  he  had 
no  intereat  in  the  land  to  which  it  could 
apply,  nor  by  eatoppel,  because  the  deed 
>eti  forth  the  rights  and  interests  of  all 
paitjei,  and  shews,  thererore,  that  he  had 
no  reversion  in  the  premiaei  to  which  the 
power  of  diatresa  would  he  incident.  It 
appears  to  ine,  however,  that  the  truth  of 
tlic  case  appearing  by  the  deed  is  a  reason 
why  the  agreement  between  the  parties 
should  be  carried  into  effect,  either  by 
giving  effect  to  the  intention  of  the  parties 
in  the  manner  they  have  prescribed,  or  by 
way  of  estoppel  to  prevent  their  denying  the 
acts  they  have  anthoriaed  to  be  done.  If 
the  attornment  to  the  mortgagee  would  he 
good  to  create  a  tenancy  in  the  mortgagor, 
which  aeems  to  he  provided  for  by  ^e  11 
Geo.  2.  c.  19,  why  should  not  an  attorn- 
ment to  a  third  person,  with  the  consent  of 
the  mortgagee,  operate  to  create  a  tenancy 
or  to  eatop  all  parties  from  denying  that 
such  tenancy  exists?  The  statement  in 
the  deed  of  the  character  in  which  Aplin 
was  to  be  clothed  in  order  to  carry  into 
effect  the  object  of  the  parties,  and  the 
proof  it  affords  of  his  having  no  previous 
title  in  the  land,  appears  to  me  to  fomish 
no  snffleient  objection  to  the  validity  of 
the  distress  in  question.  In  Camith  v. 
Seareli  an  instrument,  by  which  a  party 
became  a  tenant  to  the  plaintiffs  described 
as  two  of  the  sequestrators  in  the  writ  of 
aeqaeatiation  issued  in  the  suit  in  Chan~ 
eery,  to  hold  the  same  for  such  time  and 
on  such  conditions  as  may  be  subsequently 
agreed  upon,  was  held  to  amount  to  an 


agreement  for  a  tenancy ;  and  in  Dancer 
v.  Hfutinga  a  demise  by  a  receiver  ap- 
pointed by  the  Court  of  Chancery  was 
determined  to  be  a  good  lease  to  entitle 
the  lessor  to  distrain  and  to  estop  the  lessee 
bom  pleading  noa  tenitit.  The  Master  of 
the  Rolls,  however,  distinguished  the  case 
of  Dancer  v.  Hatting*  from  the  present  hy 
observing,  that  in  that  case  the  person  dis- 
trained upon  had  accepted  a  lease  from  the 
receiver  of  the  Court  of  Chancery  tinpli- 
eiter,  and  the  Court  of  Common  Pleas  held 
that  he  could  not  afterwards  say  that  the 
receiver  had  not  demised  the  land  to  him; 
but  his  Honour  added,  "  Here  Col.  Waugh 
has  attorned  to  the  receiver,  but  he  has 
done  so  under  the  deed,  which  sets  forth 
and  expliiins  the  rights  and  interests  of  all 
parties,  and  by  so  doing  it  shews  that  the 
relation  of  landlord  and  tenant  did  not 
actually  subsist  between  Col.  Waugh  and 
Mr,  Aplin."  And,  again,  adverting  to 
the  difference  between  the  deed  in  Dancer 
V.  Hatting>  and  the  deed  creating  a  right 
to  distrain  in  the  present  case,  his  Honour 
(ays,  "  The  deed  in  that  case  must  be  in- 
ferred from  the  case  itaelf  to  have  been  a 
simple  demise  from  one  person  as  owner  to 
another  person  aa  tenant.  The  deed  is  not 
set  out,  but  I  infer  that  must  have  been  so 
from  the  terms  of  the  case.  But  here  the 
recitals  and  covenants  contained  in  the 
deed  shew  that  the  real  owner  at  law  was 
the  plaintiff,  and  in  equity  Col.  Waugh'g 
right  was  subject  to  the  mortgage  vested 
in  the  plaintiff,"  His  Honour's  attention 
seems  to  have  been  directed  solely  to  a 
report  of  the  case  of  Dancer  v.  Haitingt  in 
iBingham.  Hadthecontemporaneousreport 
of  it  in  12  Moore  been  brought  to  his 
notice  he  would  have  found  that  the  lease 
was  not  merely,  as  he  might  naturally 
have  been  led  to  infer  from  the  statement 
in  Bingham,  a  simple  demise  from  one 
person  as  owner  to  another  as  tenant,  but 
it  set  out  the  title  of  the  lessor  as  the 
receiver  appointed  by  the  Court  of  Chan- 
cery, and  made  the  rent  payable  to  the 
lessor  or  any  future  receiver  or  receivers, 
shewing  thereby  most  clearly  that  the 
lessor  had  no  interest  in  the  land.  What 
effect  this  corrected  view  of  the  character 
of  the  lease  in  Dancer  v.  Hetlingt  might 
have  bad  upon  his  Honour's  judgment,  it 
is  impossible  forme  to  imagine,  but  if  that 
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case  is  good  law  (and  I  am  not  aware  that 
it  has  ever  been  questioned)  it  does  seem 
to  be  a  strong  authority  in  favour  of  the 
establishment  of  the  tenancy  in  this  case, 
notwithstanding  that  the  deed  sets  forth 
and  explains  the  rights  and  interests  of 
all  parties.  Of  course,  if  a  tenancy  were 
created,  the  right  to  distrain  would  follow 
as  an  incident  to  it.  But  it  is  said  there 
can  be  no  power  to  distrain,  because  Aplin 
had  no  reversion  to  which  it  could  belong, 
and  cases  were  cited,  such  as  Preece  ▼. 
Corrie  (6)  and  —  v.  Cooper  (7),  to  shew 
that  where  the  lessor  parts  with  his  whole 
interest,  upon  non-payment  of  rent  he  can- 
not distrain  because  there  is  no  reversion. 
There  may  possibly,  however,  be  a  differ- 
ence between  these  cases  and  the  present, 
where  a  person  attorns  or  acknowledges 
himself  to  be  tenant  to  another,  as  in  this 
latter  case  it  may  be  considered  that  the 
law,  which  estops  him  from  denying  the 
tenancy,  may  also  prevent  him  disputing 
that  a  reversion  exists  in  his  land.  But  it 
is  unnecessary  to  press  this  distinction,  if 
it  exists  in  the  present  case.  In  the  cases 
cited  upon  this  point  there  was  no  express 
right  to  distrain  reserved  or  created.  This 
appears  to  have  been  so  in  Preece  v. 
Corrie.  In  ■  v.  Cooper  it  was  stated 
that  in  the  clause  of  assignment  there 
was  no  power  of  distress,  and  in  Paseoe  v. 
Pascoe{S),  although  the  whole  of  the  original 
lessee's  title  and  interest  in  the  premises 
were  transferred,  yet  no  doubt  was  sug- 
gested that  the  power  of  distress  might 
have  been  given ;  the  only  question  being 
whether  the  reference  to  the  arbitrator 
gave  him  authority  to  confer  that  power. 
In  the  deed  in  question  in  this  case  the 
remedy  by  distress  is  expressly  conferred 
upon  Aplin ;  and  therefore  even  if  the 
creation  of  the  tenancy  did  not  admit  of 
the  scintilla  of  a  reversion,  yet  there  seems 
to  be  nothing  to  prevent  the  power  of  dis* 
tress  being  exercised  where  it  is  given  in 
express  terms,  although  there  may  be  no 
reversion  in  the  person  to  whom  another 
attorns  as  tenant.  It  may  be  right  to 
take  some  notice  of  other  arguments 
which  were  brought  forward.     It  was  sug- 

(6)  5  Bing.  24;  s.  c.  6  Law  J.  Rep.  C.P.  206. 

(7)  2  Wilg.  876. 

(8)  8  Bing.  N.C.  898 ;  s.  c.  6  Law  J.  Rep.  (n.8.) 
C.P.  822. 


gested  that  if  the  deed  were  not  sufficient 
to  create  a  tenancy,  it  might  amount  to  a 
grant  of  a  rent-charge.     This,  however, 
cannot  be,  because  Col.  Waugh  had  no 
estate  in  him  out  of  which  such  a  right 
could  arise.     It  is  only  necessary,  in  sup- 
port of  this  view,  to  refer  to  what  was 
said  by  Mr.  Justice  Patteson  in  Doe  d. 
Garrod  v.  OUey  and  the  case  of  Freeman 
V.  Edwards,     It  was  also  contended  that 
if  no  tenancy  were  created  between  Col. 
Waugh  and  Mr.  Aplin,  yet  at  least  one 
was  established  between 'Waugh  and  the 
plaintiff,  and  it  was  compared  to  the  case 
of  a  demise  by  a  cestui  que  fnisl,  of  which 
the  trustee  was  at  liberty   to  claim  the 
benefit  and  treat  the  cestui  que  trust  as  his 
agent,  as  in  the  case  of  VaUanee  v.  Satay^ 
and  I  observe  the  Master  of  the  Rolls 
says,  ^'  The  deed  shews  that  the  relation  of 
landlord  and  tenant  existed,  if  at  all,  be- 
tween the  plaintiff  and  Col.  Waugh ;  bat 
if  no  tenancy  exists  between  Waugh  and 
Aplin,   I   cannot    see  how   any  can   be 
established  between  him  and  the  plaintiff.^' 
In  Vallanee  v.  Savage  the  trustee  was  no 
party  to  the  lease.    Here  It  was  the  inten- 
tion of  all  parties  that  a  tenancy  should 
be  created  between  Waugh  and  Aplin.    If 
this  failed  of  effect  for  any  reason,  how 
can  a  different  tenancy  be  presumed  which 
is  not  only  not  in  accordance  with,  bat 
directly  contrary  to,  such  intention?     I 
am,  therefore,  of  opinion  that  the  validity 
of  the  distress  depends  entirely  upon  the 
existence  of  the  tenancy  to  Aplin,  that 
this  is  created  in  pursuance  of  the  intention 
of  all  the  parties  by  the  attornment  of  Col. 
Waugh  as  tenant  to  him,  with  the  consent 
of  the  plaintiff,  and  that  the  express  power 
of  distress  is  not  what  might  be  termed  a 
power  in  gross,  but  one  annexed  to  the 
tenancy,   and  Uiat  the  dittress  made  is 
valid,  and  entitles  the  plundff  to  the  pit>> 
duce  of  it.     It  was  stated  on  the  part  of 
the   defendant  that,  the  interest  on  the 
mortgage  having  been  paid  down  to  the 
12th  of  October  1856,  the  distress  for  a 
year's  rent  was  far  too  much,  as  theie 
could  only  be  half  a  year's  due;  hot  the 
effect  of  the  payment  of  interest  was  merely 
to  reduce  the  rent  from  3,500/.  to  2,000(., 
so  long  as   the    interest  was  duly  snd 
punctually  paid,  and  is  not  to  be  taken  ss 
actually  payment  of  rent.      There  may, 
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Hienton,  have  been  a  year's  rent  dne 
from  the  preceding  13th  of  April  down  to 
the  time  of  the  diatrsH,  although  the  half- 
fear  ending  on  the  12tli  of  October  1896 
■  ii  only  at  the  rate  of  2,000^.,  on  account 
of  the  pnnctnal  payment  of  intei«*t  for 
tlut  period,  and  for  the  lubiequent  half- 
yeu  at  the  fnll  rent  of  3,S00/.  Thii  would 
make  the  year's  rent  due  under  the  deed 
2,1501.,  instead  of  3,S00f.,  the  amount 
diitiained  for.  This  sura  I  think  the 
pUiotiff  is  entitled  to  out  of  the  proceeds 
of  the  distress.  The  decree,  therefore,  of 
the  Haater  of  the  Kollt  must  be  vaiied  so 
&r  as  it  declares  that  the  official  assignee 
and  the  creditors'  assignee  of  Col.  Waugh 
ste  entitled  to  the  sum  of  3,5001.  and 
interest  which  has  accrued  upon  it,  and 
directs  the  payment  of  that  sum  and  in- 
terest to  them,  and  also  as  to  the  order  to 
pay  to  tbe  official  assignee  and  the  credi- 
ton'  assignee  so  much  of  their  costs  as 
hsTc  been  occasioned  by  the  plaintiff's 
elaim  to  that  sum  of  3,500/.  aud  interest ; 
and  it  moat  be  declared  that  the  plaintiff 
it  entitled  to  the  sum  of  3,750{.  out  of  the 
3,5001.  standing  in  the  joint  names  of  the 
defendante  Coleman,  Bell  and  Aplin,  in 
the  London  and  Westminster  Bank,  and 
sU  intereat  which  has  accrued  or  which 
shall  accrue  due  upon  the  same. 

There  was  a  second  appeal  by  the  per- 
■ons  representing  the  London  and  Eastern 
Banking  Company  against  the  decision  of 
ll^e  Maaterof  the  Rolls,  on  thegroundthat 
he  had  erroneously  decided  that  the  as- 
signees were  entitled  to  the  sum  in  dis- 
pute, and  that  his  Honour  ought  simply  to 
bare  dismissed  the  bill. 

Jtfr.^«tie(i(withwhomwaaAfr.  Tgndale) 
contended  that  the  disclaimer  put  in  by 
these  defendants  had  only  reference  to  the 
plsintiff'a  claim,  and  not  to  that  of  the 
CO. defendants.  If,  therefore,  the  Court 
should  decide  against  the  plaintiff  in  such 
a  case,  the  bill  should  be  simply  dismissed, 
learing  it  for  the  co-defendants  to  ruse 
between  themselves  the  questions  affecting 
their  several  interests — 

CottiMgham  r.  the  Earl  of  Shreuiburi/, 

3  Hare,  627- 
Chantley  v.  jjawaay,  2  Sch.  &  Lef. 

690,  709. 
Chervtt  T.  /Mies,  6  Madd.  267. 
Haw  Baaiis,  XXTIIL— Csura. 


The  decree  now  to  beprononneed  should 
not  go  beyond  a  declaration,  as  to  the  right 
of  the  plaintiff  to  that  portion  of  the  fund 
represenUng  his  interest — Miiford,  318. 

The  Lord  Chahckllor  (without  bear- 
ing oonnsel  for  the  assignees).— It  appears 
to  me,  in  this  case,  that  the  application  is 
not  well  founded.  There  is  no  doubt  tiiat 
the  rights  of  co-defendants  cannot  be 
decided  upon  a  bill  filed,  except  in  cases 
where  nther  it  is  necessary  to  decide  those 
rights  in  order  to  determine  the  right  of 
the  plaintiff  himself,  or  where  those  rights 
are  established  by  inch  clear  and  satisfoc- 
tory  CTidence,  that  the  Court  is  convinced 
that  no  further  evidence  can  be  produced 
by  the  defendants  in  any  subsequent  pro- 
ceedings, so  that  the  case  is  entirely  ripe 
for  decision  between  the  co-defendants  as 
well  as  for  deciding  the  right  of  the  plun- 
tiff  in  the  suit.  Now,  in  this  case,  it  was 
virtually  a  suit  which  was  instituted  for 
the  purpose  of  deciding  the  right  of  the 
plainUff  to  a  sum  of  3,5O0l.,  which  was 
part  of  Uie  proceeds  of  a  distress  which 
had  been  put  in  by  him  on  the  goods  of 
Col.  Wangh,  who  had  become  bankrtipt. 
The  assignees  claim  to  be  entitled  to  that 
3,5001.,  and  the  London  and  Eastern  Bank 
also  claim  under  a  bill  of  sale  which  had 
been  given  by  Col.  Waugh  to  them  for  a 
very  large  sum  of  money  which  was  due 
from  him  to  them.  It  was  ammged  that 
this  sum  of  3,5001.  should  be  paid  into 
the  London  and  Westminster  Bank  in  the 
names  of  certain  parties  who  were  to  re- 
present the  persons  who  claimed  to  have 
an  interest  in  his  money;  Mr.  Coleman 
representing  the  London  and  Eastern 
Bank,  Mr.  Bell  the  assignees  of  the  bank- 
rupt, and  Mr.  Aplin  tbe  party  who  made 
the  distress,  in  fact  Mr.  Jolly,  the  plain- 
tiff. Under  these  circumstances  the  bill 
was  filed,  and  the  claim  which  was  mode 
by  the  bill,  and  the  ri^ti  of  the  parties 
sUted  in  it  were  these: — The  plainti^ 
under  tbe  tenns  of  the  indenture  of  the 
13th  of  October  1855,  claimed  to  be  en- 
titled to  receive  the  sum  of  3,500l.,  and 
tbe  interest  which  has  accrued  due  thereon, 
in  port  payment  of  the  monies  due  to  bim 
upon  his  mortgage.  The  official  manager 
of  the  banking  corporation  and  the  defen- 
dants Bell,  Hughes,  Jay  and  Pearce  dis- 
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puted  tlie  plaintiff's  right  to  the  money, 
and  the  official  manager  claimed  to  be 
entitled  to  receive  the  same  under  the 
alleged  bill  of  sale,  the  other  defendants 
claiming  to  be  entitled  to  receive  the  same 
as  assignees  of  Waugh  as  part  of  his  estate, 
on  the  ground  that  the  alleged  bill  of  sale 
was  an  act  of  bankruptcy  on  the  part  of 
Waugh,  and  that  the  goods  were  in  his 
order  and  disposition  at  the  time  of  his 
bankruptcy.  I  consider,  therefore,  that 
the  suit  was  really  instituted  for  the  pur- 
pose of  determining  who  was  the  person 
who  was  really  entitled  to  the  proceeds  of 
this  distress  to  the  extent  of  the  sum  of 
3,500/.,  and  the  suit  had  do  ulterior  ob- 
ject. Well,  under  these  circumstances  the 
defendants,  who  were  the  representatives 
of  the  London  and  Eastern  Banking  Com- 
pany, put  in  their  answer.  By  that  answer 
they,  as  it  appears  to  me,  most  distinctly 
and  clearly  disclaimed  all  right  and  inter- 
est in  the  subject-matter  of  the  suit,  be- 
cause it  is  impossible  to  read  the  paragraph 
of  their  answer  to  which  reference  has  been 
made  without  coming  to  that  conclusion. 
They  say,  **  We  deny  it  to  be  true  that  we, 
the  defendants,  or  either  of  us,  dispute,  or 
have  ever  disputed,  the  plaintiff's  right  to 
the  said  sum  of  money  in  question  in  this 
suit,"  admitting  that  the  right  to  the 
8,500/.  was  the  real  question  in  dispute. 
They  might  have  stopped  there,  and  if  they 
had  chosen  to  frame  their  answer  merely 
with  an  admission  of  the  plaintiff's  rights 
to  the  money,  or  a  statement  that  they  did 
not  dispute  his  right,  there  might  have 
been  some  ground  for  the  arguments  which 
have  been  addressed  to  nie  on  the  part  of 
the  defendants,  who  represent  the  London 
and  Eastern  Banking  Company*  But  they 
go  on  and  say,  ''Or  that  we  claim,  or  have 
ever  claimed  to  be  entitled  to  receive  the 
same  under  the  said  bill  of  sale,  or  other- 
wise, and  we  disclaim  all  right,  interest  and 
elaim  to  the  said  sum  of  money,  and  we 
eloim  to  be  dismissed  this  suit  with  costs." 
'Now,  what  is  the  meaning  of  that  ?  Does 
that,  or  does  it  not,  amount  to  a  disclaimer? 
Mr.  Follett  has  said,  that  the  ordinary  form 
of  a  disolaimer,  where  it  is  an  answer  and 
disclaimer,  is  to  give  a  particular  heading, 
**  the  answer  of  A.  B.  and  his  disclaimer ;" 
but  I  put  the  question  to  him,  whether, 
supposing  an  answer  and  disclaimer  were 


put  in  without  that  heading,  which  he  ssys 
is  necessary,  and  there  had  been  in  the 
body  of  the  answer  a  distinct  and  positive 
disclaimer,  that  would  be  insufficient  upon 
the  ground  of  the  want  of  what  he  calls 
the  proper  heading.     As  I  understand  the 
answer  he  gave  me,  he  was  compelled  to 
admit  that  a  disclaimer  in  those  terms,  al- 
though not  pointed  to  by  the  heading  in  the 
answer,  would  be  perfectly  sufficient.  Well 
then,  this,  in  my  opinion,  is  a  disclaimer  of 
the  most  positive  and  distinct  kind.    It 
was  admitted,  by  Mr.  Follett,  that  this 
paragraph  of  the  answer  might  have  been 
framed  in  this  way  :  **  We  do  not  diipnte 
the  plaintiff's  right  to  the  sum  of  money, 
nor  do  we  claim  to  receive  the  same  nnder 
the  bill  of  sale,  except  in  the  event  of  its 
being  decided  that  the   plaintiff  is  not 
entiUed  to  the  fhnd."  The  defendant  mtgiit 
have  put  in  an  answer  of  that  kind;  he  has 
not  chosen  to  do  so,  and  he  has  in  the  most 
distinct  terms  stated,  that  he  has  no  interest, 
that  he  disclaims  all  right,  interest  and 
elaim  to  the  said  sum  of  money,  which 
eannot  be  confined  to  a  disclaimer,  so  far 
as  the  plaintiff's  interests  are  concerned, 
but  is  the  most  general  and  unqualified 
disclaimer  of  any  right  whatever  in  that 
sum  of  money,  which  is  the  subject-matter 
of  the  suit.     Then,  what  was  the  Judge  to 
do  under  these  circumstances  ?   It  is  quite 
true  that  upon  the  notice  which  has  been 
given  it  was  not  competent  to  the  defen- 
dants,  the  assignees,   to  have  read  the 
answer  of  Mr.  Follett's   clients   sgainst 
them,  but  the  matter  was  before  the  Judge, 
the  answer  is  brought  to  his  notice  by  the 
plaintiff,  and  he  finds  that  the  defendant, 
a  party  who  has  been  made  a  defendant  in 
the  cause,  who  was  supposed  to  assert  a 
right  to  the  sum  of  money  which  is  the 
only  subject-matter  of  dispute,  positirelj 
disclaims  any  right  to  that  sum  of  money. 
Then,  it  is  said,  that  he  was  not  dismissed 
as  he  ought  to  have  been  at  once  by  the 
Court  upon  that  disclaimer,  but  he  stood 
before  the  Court,  and  that,  therefore,  it 
was  the  duty  of  the  Master  of  the  Rolls  to 
have  taken  care  of  his  interest,  so  far  that 
he  should  have  made  a  decree  which  would 
have  left  it  open  to  him  to  discuss  and 
dispute  his  right  as  between  himself  and 
the  assignees  of  the  bankrupt*;  but  I  appre- 
hend that,  although  he  was  not  technically 
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diimuMd  from  tlie  vait,  he  waa  Tirtaally  no 
longtr  ■  puty  to  it,  he  hkd  renounced  all 
bit  lif^t  to  clum  an^  interest  whatever  ia 
thatwbich  wutheiubjectofd]BcuHion,and 
vbichwu  to  be  decided  by  the  Coiutj  and 
Ibnefore  it  appean  to  me  that  the  Matter 
of  ths  RdU*  had  no  other  ooune  to  pursue 
tbtu  to  decide  the  matter  as  it  then  atood 
between  the  only  partiei  who  were  the 
liligaDt  partiei  aa  between  themselvei. 
Wben  Mr.  Follett'a  client  withdrew  in  the 
DiiniKr  which  leemi  almott  to  be  ad- 
mjtled  be  hai  done,  he  having  put  him- 
kU  oat  of  the  suit  aa  far  ai  he  could, 
It  ill  event!  out  of  any  intereat  in  the 
mbject-matter  of  the  suit,  the  only  litigant 
putiei  who  remained  were  the  plaintifT  on 
(he  one  hand,  and  the  aaaigneea  of  the 
bankrupt  on  the  other.  It  appears  to  me, 
under  ihote  ciicnmitancea,  that  the  auit 
¥u  jutt  in  the  aame  poaition  aa  it  would 
bate  itood  if  originally  the  only  partiea  to 
it  bad  been  theae  partiea,  the  plaintiff  on  the 
one  lide  and  the  aaaigneea  of  the  bankrupt 
on  ths  other,  and  that  the  Uaater  of  the 
fiolli  ought  only  to  have  regarded  the 
righti  and  intereat  of  those  partiea  aa  be- 
tween themselvea.  He  had  nothing  to  do 
witb  any  elum  or  any  right  which  might 
poaribly  have  exiated  on  the  part  of  the 
otbiT  defendant  to  dispute  the  question 
with  the  aaaigneea  of  the  banlcmpt ;  there- 
fore, it  appears  to  me,  when  his  Honour 
deddcd  the  qaaetioD  at  onoe  aa  between 
tbe  plaintiff  and  the  asiigneea,  that  the 
anigneea  were  entitled  to  this  sum  of 
9,SO0i. — the  only  question  then  remaining 
to  be  decided  before  him  being,  which  of 
tboN  two  partiea  waa  to  be  entitled — I 
ibink  hia  Honour  made  the  only  decree 
that  it  waa  possible  for  him  to  make. 
Vndti  tfaeae  circnmatancea  the  defendant, 
iuving  nnfortunately  taken  a  course  by 
«bicb  it  it  said  upon  the  form  of  the  decree 
at  it  now  ttanda,  or  aa  it  mast  be  varied, 
diU  he  will  be  precluded  from  any  right 
to  usert  that  he  ia  entitled  to  the  surplus 
of  the  sum  of  3,500^.,  the  7501.,  I  am 
a&aidall  I  can  aay  upon  it  ia,  that  he  having 
cboien  to  diaeUim  in  the  diatinct  manner 
wbieh  he  baa  done,  I  ought  not,  nnder  the 
circum stances,  to  interfere  in  any  way  to 
axiat  him  to  open  that  question  aa  between 
him  and  the  aasignces.  Under  tliete  circum- 
■tances,  I  tliink  that  this  appeal  muat  be 


dismiited  with  cosU.  With  regard  to  tbt 
claim  to  coata  on  the  part  of  Mr.  Coleman, 
I  think,  inatmuch  at  but  for  that  claim  of 
the  London  and  Eaatem  Banking  Corpora- 
tion,  Mr.  Coleman  would  never  have  been 
one  of  the  atakeli older >;  that  when  they 
them ael vet  disclaimed  any  right  or  intereat 
in  thit  money,  they  ahewed  that  they  never 
ought  to  have  intervened  at  all ;  that  Mr, 
Coleman  ought  not  to  have  been  made  a 
party ;  that  it  ia  their  act  and  they  muat 
take  the  conaequencea  of  it,  by  which  he 
baa  been  appointed  as  one  of  the  pardee  to 
represent  them.  Mr.  Coleman  mntt  get  his 
coata  from  them  if  be  can,  but  he  certunly 
ought  not  to  have  them  out  of  the  estate. 
So  far  aa  the  decree  ia  concerned,  I  shall 
make  a  declaration  that  the  asaignees  of  the 
bankrupt  are  entitled  to  the  7601. 
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Specific  Performance— Notice  to  retcbtd 
Contract — Retvm  of  Deposit. 

A  pareheuer  raited  certain  valid  aijee- 
lioni  to  hit  vendor't  title,  tehich  the  vendor 
r^fiued  to  tatiijy.  The  vendor  gave  notice, 
that  if  the  purehater  refuted  to  complete 
within  five  day*,  he  thould  re-tell  tad  charge 
the  purehater  with  the  expentei.  The  pur* 
ehaier  thereupon  gave  the  vendor  notice,  that 
he  thould  bring  an  action  for  the  deposit, 
if  the  requisition*  were  not  eompUed  with 
leithin  a  week.  The  action  was  conunenced, 
and  the  vendor  tome  time  tubsequcntlg 
agreed  to  tatisfy  the  rcquitiliont  at  the 
purebaser't  expense.  Upon  the  purchaser's 
refusal,  a  bill  was  filed  bg  the  vendor  for 
specific  performance.  The  Court  held,  that 
the  notice  bg  the  vendor  of  an  tafenlion  ta 
rc'tell,  wat  equivalent  to  a  deelaralion  that 
he  woidd  not  teeh  tpecifie  performance  of 
the  contract,  and  that  the  purchaser's  action 
to  rescind  wai  effectual,  and  the  bill  waa 
ditmisted,  with  eottt. 

Power  of  the  Court  to  order  the  return  of 
the  deposit  where  the  vendor's  bill  is  dis- 
miued,  he  haviiy  given  an  undertaking. 

Thia  cBuae  waa  heard  on  motion  for  a 
decree.  The  bill  waa  61ed  for  the  purpose 
of  enforcing  tpecifie  performance  by  the 
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defendant  of  two  contracts  entered  into 
by  him  with  the  plaintiff  at  a  sale  by 
public  auction,  which  took  place  on  the 
18th  of  September  1856,  by  one  of  which 
contracts  the  defendant  a^eed  to  become 
the  purchaser  of  a  freehold  messuage  and 
premises,  being  No.  3,  Royal  Place,  New 
Road,  Peckham ;  and  by  the  other,  of  two 
leasehold  messuages  and  premises,  described 
as  Nos.  1,  and  2,  Royal  Place,  aforesaid. 

The  conditions  of  sale  provided,  that 
the  respective  purchases  should  be  com- 
pleted on  or  before  the  11th  of  October 
1856,  and  for  payment  of  interest  in  case 
of  non-completion  on  that  day,  with- 
out prejudice  to  the  vendor's  right  to 
rescind  the  contract,  and  that  compensation 
should  be  allowed  for  any  error  or  mis- 
description in  the  particulars  of  sale.  The 
plaintiff  delivered  abstracts  of  title  to 
the  freehold  and  leasehold  premises  to  the 
defendant's  solicitor  on  the  26th  of  Sep- 
tember 1856;  and  on  the  3rd  of  October 
following  the  defendant's  solicitor  delivered 
requisitions  on  both  the  titles,  in  which  he 
required  compensation  on  behalf  of  the 
defendant,  on  the  ground  that,  with  re- 
spect to  the  leasehold  premises,  there 
was  a  further  rent  of  ISs,  reserved  for 
insurance,  in  addition  to  the  rent  stated  in 
the  particulars  of  sale;  he  also  insisted 
that  a  prior  mortgage  having  been  made 
by  way  of  under-lease,  the  concurrence  of 
Kellaway,  the  mortgagor,  was  necessary  in 
the  assignment  to  the  defendant ;  and  he 
further  required  the  plaintiff  to  point  out 
with  respect  to  the  freehold  lot  where 
the  deeds  not  in  the  defendant's  posses- 
sion could  be  produced.  The  vendor's 
solicitors  sent  their  answers  to  the  pur- 
chaser's requisitions  on  the  8th  of  October, 
denying  the  purchaser's  right  to  an  assign- 
ment from  Kellaway,  and  generally  refusing 
to  comply  with  the  purchaser's  requisitions. 
After  some  correspondence  upon  the  sub- 
ject, the  plaintiff's  solicitors  wrote,  on  the 
5th  of  November,  to  inform  the  defendant's 
solicitor,  that  unless  the  defendant  pro- 
ceeded to  complete  the  purchase  within 
five  days  they  should  re-sell  the  premises, 
and  hold  him  liable  for  the  deficiency;  and 
by  a  letter,  dated  the  6th  of  November 
1856,  the  defendant's  solicitor  informed 
the  plaintiff's  solicitors  that  unless  the 
deeds  required  were  produced  within  a  week. 


and  the  other  requisitions  complied  with, 
the  defendant  would  commence  an  action 
to  recover  the  deposits.  The  plaintiff's 
solicitors  still  refusing  to  comply  with  the 
defendant's  requisitions,  on  the  17th  of 
November  1856  the  defendant  commenced 
an  action  against  the  plaintiff  for  the 
recovery  of  his  deposits.  The  plaintiff's 
solicitors,  in  February  1857,  sent  in  farther 
answers  to  the  requisitions,  offering  to 
comply  with  them  at  the  purchaser's  ex- 
pense, but  the  purchaser  declined  to  accept 
these  answers.  On  the  28th  of  March 
1857  the  plaintiff  filed  his  bill  for  spedfie 
performance  of  both  contracts  ;  and  in  this 
suit  he  obtained  an  injunction  to  restrain 
the  defendant  firom  proceeding  with  bis 
action,  on  the  plaintiff  submitting  to  abide 
by  any  order  the  Court  might  make  re- 
specting the  deposits,  or  the  costs  of  thm 
action. 

Mr,   Baily    and    Mr.  BoviU^   for  ihm 
plaintiff. 

Mr,  Olasse  and  Mr.  W.  D,  Lewis,  for  the 
defendant,  contended  that  the  purchaser's 
requisitions,  being  valid  ones,  and  the  ven- 
dor having  distinctly  refused  to  comply 
with  them,  the  purchaser  was  entitled  by 
a  short  notice  to  declare  the  contracts  at 
an  end  after  the  time  fixed  for  completion. 
The  following  authorities  were  cited  :— 
Parkin  v.  Thorold^  16  Beav.  59 ;  s.  e. 

22  Law  J.  Rep.  (n.s.)  Chanc.  170. 
Roberts  v.  Berry^  3  De  6ex,  M.  &  O. 
284;    s.  c.  22  Law  J.  Rep.   (v.b.) 
Chanc.  398. 
Harford  v.  Furrier^  1  Madd.  532. 
Crosse  v.  the  Duke  of  Beaufort,  5  De 

Gex  &  Sm.  7. 
Nott  V.  Piccard,  25  Law  J.  Rep.  (n.s.)     . 
Chanc.  618. 


KiNDERSLBT,  V.C.  Said,  that  he  did  nol 
think  the  plaintiff  was  entitled  to  a  decree 
The  contracts  ought  to  be  considered 
separate  contracts,  for  it  was  possible 
a  decree  might  be  made  compelling 
cific  performance  of  one  contract,  and  di 
missing  the  bill  as  to  the  other.  At 
same  time,  he  thought  it  was  right  to  m 
them  the  subject  of  one  suit.  He  won> 
consider  the  case  first  as  to  the  leasehold 
The  requisitions  were  delivered  on  the^ 
of  October,  and  with  regard  to  the  di~ 
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enee  in  tfae  Bmonnt  of  rent  reierved,  it 
■ppeucd  that  the  purchaser  had  admitted 
thii  to  be  a  matter  for  compenution. 
Bat  the  aecond  reqoUition  on  the  leate- 
hold  title,  u  to  the  rCTenion  in  Kella- 
mj,  the  mortgagor,  trat  clearly  a  proper 
■nd  aabstantial  requitition,  for,  bjr  the 
eonditiona  of  sale,  the  vendoc  had  agreed 
to  cell  the  whole  term  in  the  leaae  to 
the  pnrehawr.  In  his  answer,  how- 
ever, the  Tendor  completely  rejected  the 
reqnuition.  This  was  not  a  proper 
anawer,  and  yet  this  rejection  of  the 
Tcqniaition  ran  through  the  whole  of  the 
commnnictttiani.  On  the  20th  of  October 
there  mw  a  further  requisition  on  the  point, 
and  the  reply  was  in  the  same  terms  ■■ 
before.  On  the  SSrd  of  October  the  pnr- 
chaaer's  solicitor  again  insisted,  by  letter, 
on  the  rerertion  being  got  in ;  and  on 
the  24th  of  October  he  received  an 
answer,  in  substance  resisting  the  requisi- 
tion. It  might  be  remarked  that  the  time 
allowed  by  the  vendor  to  the  purchaser  to 
waive  his  requisition,  by  the  letters  of  the 
24th  of  October  and  the  5th  of  November, 
in  the  latter  of  which  the  vendor  threatened 
to  re-sell,  was  a  very  short  period.  What 
became  of  the  qaestion,  as  to  the  pro- 
duction of  the  deeds  of  the  leasehold  pro- 
perty, did  not  appear.  Upon  the  whole,  lie 
coniidered  the  letter  fay  the  purchaser's 
solicitor,  of  the  6th  of  November,  giving  the 
vendor  notice  of  his  intention  to  commence 
an  action,  was  a  sufficient  notice  to  consider 
the  contracts  rescinded.  It  had  been  argued 
that,  there  being  two  contracts,  the  notice 
required  that  sainething  should  be  done  as 
to  each,  or  that  both  would  be  rescinded ; 
but  it  was  evident  that  the  vendor  had 
throughout  treated  the  contracts  as  though 
they  were  one  contract:  the  notice  was 
really  meant  to  be  a  distributive  notice, 
and  would  so  have  been  understood.  How- 
ever, by  a  letter  sent  two  days  afterwards, 
the  vendor  still  adheres  to  hii  refusal.  The 
defendant  then  commenced  his  action.  It 
would  he  observed,  that  only  one  action 
was  commenced,  but  no  attempt  was  then 
made  to  file  a  bill.  On  the  26tb  of  Febru- 
ary further  answers  to  the  requisitions  were 
sent  in.  The  parties  were  at  arm's  length 
on  tfae  6th,  or  at  latest  on  the  )4th  of 
November,  and  three  months  and  a  half 
afterwards  the  vendor  says,  "  Kellaway's 


representatives  will  join;"  but  adds,  "that 
the  expense  must  be  home  by  the  pur- 
chaser." The  question  was,  whether  the 
purchaser's  notice  as  to  the  leaseholds  was 
too  short.  He  thought  that  it  was  not.  If 
time  was  required  in  order  to  answer  the 
requisition,  then  the  purchaser  should  give 
a  reasonable  time,  and  that  would  de- 
pend upon  the  eircumitonces.  In  such 
case,  a  week  would  be  too  short,  but 
where  the  vendor  was  saying,  "  I'm  not 
bound  to  do  it,  I  won't  do  it,"  there  no 
time  was  required;  it  was  then  a  matter  of 
indifference.  The  Vice  Chancellor  therefore 
considered  the  notice  good  as  to  rescinding 
the  contract.  Even  if  afterwards  there 
had  been  acquiescence  oa  the  part  of  the 
purchaser,  it  would  have  made  no  differ- 
ence. Secondly,  as  to  the  contract  re- 
specting the  freeholds;  there  had  been  an 
Inquiry  for  the  deeds,  and  it  was  ascer- 
tained that  the  person  in  whose  custody 
the  deeds  were  supposed  to  be  could  not 
be  found.  Notwithstanding  this,  however, 
the  vendor's  solicitor,  in  his  letter  of  the 
5th  of  November,  threatened  to  re-sell ;  and 
he  afterwards  alleged  that  the  requisition 
was  not  made  in  time ;  so  that,  in  effect,  no 
answer  was  given  to  the  requisition  as  to 
the  deeds.  If  the  vendor  had  said  that  he 
required  time  to  find  the  deeds,  then  clearly 
a  notice  of  a  week  would  not  have  been 
sufficient;  but  it  was  not  necessary  that  a 
longer  notice  should  he  given,  when  the  par- 
ties were  at  arm's  length.  The  vendor,  from 
the  time  of  writing  his  letter  of  the  5th  of 
November,  seems  to  have  said,  "  I  don't 
mean  to  ask  you  for  specific  performance," 
Under  these  circumstances,  His  Honour 
considered  that  the  hill  ought  to  be  dis- 
missed, with  coats.  As  to  the  deposits  and 
costs  at  law,  and  the  undertaking,  the 
Vice  Chancellor  said  that,  if  the  action 
should  not  go  on,  the  Court  ought  to  dis- 
pose of  the  deposits  and  coats  ;  and,  after 
conferring  with  the  registrar,  said  that  hav- 
ing regard  to  the  undertaking,  notwith- 
standing the  dismissal  of  the  bill,  he  could 
order  the  return  of  the  deposits  by  the 
plaintiff,  but  that  he  would  leave  the  de- 
fendant to  decide  whether  he  would  go  on 
with  the  action  or  not,  for  the  costs.  The 
defendant  agreed  to  receive  the  deposits. 
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Appeal.      /MORTIMORE  v.  MORTIMORE. 
July  2.     j 

Trustee — Investment — Railway  Mort- 
gage. 

A  testator  directed  his  trustees  to  invest 
in  the  funds ^  or  on  Government  securities^ 
•*  or  upon  the  security  by  way  of  mortgage 
of  any  freehold^  copyhold  or  leasehold  here* 
ditaments  in  England  or  Wales**: — Held, 
that  this  did  not  authorize  the  investment 
upon  the  security  of  railway  mortgages  made 
in  conformity  with  the  8  Pict,  c,  16.  s,  38, 
or  in  Great  Northei-n  Railway  Debenture 
Stock, 

William  Mortimore,  by  his  will,  dated 
the  14th  of  September  1858,  after  various 
devises  and  bequests,  gave  all  his  residuary 
real  and  personal  estate  to  trustees  upon 
trust  to  realize  the  same,  and  to  stand  pos- 
sessed of  the  monies  arising  therefrom,  upon 
trust  thereout  to  pay  his  debts  and  funeral 
and  testamentary  expenses,  and  out  of  the 
residue  of  the  said  monies  to  "  lay  out  and 
invest  the  sum  of  20,000/.  sterling  in  their 
or  his  names  or  name,  in  some  or  one  of 
the  public  stocks  or  funds  of  Great  Britain, 
or  at  interest  upon  Government  securities, 
or  upon  the  security  by  way  of  mortgage 
of  any  freehold,  copyhold  or  leasehold 
hereditaments  in  England  or  Wales,  or 
of  a  life  interest  in  any  property,  real 
or  personal,  coupled  with  a  policy  of 
assurance  on  the  life  or  lives  for  which 
such  interest  is  holden,  with  power  from 
time  to  time,  at  discretion,  to  vary  the 
same  stocks,  funds  or  securities."  Thtf 
trusts  of  this  fund  were  then  declared 
to  be  for  the  testator's  widow  for  life  or 
until  her  re-marriagc,  and  afterwards  as 
therein  mentioned.  The  trusts  for  invest- 
ment of  other  portions  of  the  residue  were 
declared  by  reference  to  those  relating  to 
the  20,000/.  The  testator  died  on  the  14th 
of  October  1858,  without  having  altered 
that  part  of  the  will  which  is  hereinbefore 
stated.  This  special  case  was  brought  be- 
fore the  Court  to  obtain  an  opinion,  first, 
whether  the  investment  of  the  monies  to 
arise  from  the  sale  and  conversion  of  the 
residuary  real  and  personal  estate  of  the 
said  testator,  or  of  any  part  of  such  monies, 


upon  the  security  of  railway  mortgages 
made  in  conformity  with  the  provisions  in 
that  behalf  contained  in  the  Companies 
Clauses  Consolidation  Act,  1845,  was  an 
investment  sanctioned  by  the  trusts  of 
the  will ;  and,  secondly,  whether  the  in- 
vestment of  such  monies,  or  any  part 
thereof,  in  the  purchase  of  Great  Northern 
Railway  Debenture  Stock,  created  pur- 
suant to  the  provisions  in  that  behalf  con- 
tained in  the  "Great  Northern  Railway 
Company's  Increase  of  Capital  Act,  1858,** 
was  an  investment  sanctioned  by  the  trusts 
of  the  will. 

As  to  the  first  question,  the  S8th  saetioB 
of  the  Companies  Clauses  Consolidation 
Act,  1845,"  (8  Vict.  c.  Id.) enacted  as  M* 
lows  : — "  If  the  company  be  authorised 
by  the  special  act  to  borrow  money  on 
mortgage  or  bond,  it  shall  be  lawful  lor 
them,  subject  to  the  restrictions  contained 
in  the  special  act,  to  borrow  on  mortgags 
or  bond  such  sums  of  money  as  shall  from 
time  to  time,  by  an  order  of  a  general 
meeting  of  the  company,  be  authorised  to 
be  borrowed,  not  exceeding  in  the  whole 
the  sum  prescribed  by  the  special  act,  and 
for  securing  the  repayment  of  the  money 
so  borrowed,  with  interest,  to  mortgage 
the  undertaking  and  the  future  calls  on 
the  shareholders,  or  to  give  bonds  in  man- 
ner hereinafter  mentioned."  The  inter* 
pretation  clause  in  the  same  act  proTided, 
that  "the  expression  *  the  undertaking' 
shall  mean  the  undertaking  or  worfcs^  of  ^ 
whatever  nature,  which  shfdl  by  the  spe-.*^ 
cial  act  be  authorised  to  be  executed." 

With   regard   to  the  second   questioo^^ 
the   19th  section  of  the  Great  Nortber^^ 
Railway  Company's  Increase  of  Capit^,^^ 
Act,    1853,   provided   that  it  should  ^^^ 
lawful   for  the   company,    from   time         ^ 
time,  with   the  consent  of  three-fifths       ^f 
the  votes    of   the    shareholders    pm^»(f 
in  person,  or  by  proxy,  at  any  genevW 
meeting  of  the  company,  convened  iwid 
due  notice  of  that  object,  to  resolve  tint 
any  portion  of  the  borrowed  capital  of  t&t 
company  then  subsisting  on  the  securfty 
of  outstanding  mortgages  or  bonds,  or  tfj 
debenture  or  other  security  for  whieht  ^ 
for  the  interest  whereof  the  company  wc^ 
lawfully  liable,  not  exceeding  an  amo^^^ 
to  be  defined  in  and  by  such  resolati<^^ 
might  be  converted  into  stock  of  the 
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panj  of  like  amount,  either  by  agreement 
with  the  bolder*  of  inch  mortgages  or 
bondt,  orotber  aecurity  reapectively,  before 
(he  aame  respectiTely  became  due,  or  by 
ptfingoffthe  tame  napecdvely  when  due, 
mi  imimg  stock  of  a  correi ponding 
unoMit,  initead  of  re-borrowing  the  auma 
M  piid  off,  and  alao  with  the  like  conaent 
from  lime  to  time  to  reaolre  that  the  whole 
or  any  part  to  be  defined  in  and  by  lucb 
molntion,  of  the  monies  which  the  com- 
piDf  ihonld  have  authority  to  raise  by 
boiTDving  under  the  powers  of  any  of  their 
acta,  and  which  ahould  not  then  have  been 
niied,  ihonld  or  might  he  rused  by  the 
emtion  and  issue  of  stock  of  a  eorrespond- 
ing amount,  instead  of  borrowing  the  same; 
and  alio,  with  the  like  consent,  to  attaeh 
to  the  stock  so  authorized  to  be  created 
sad  iianed  for  any  of  the  purposes  afore- 
said, a  fixed  and  perpetual  irredeemable 
yearlj  dividend  or  interest,  at  any  rate  not 
(ineding  the  nit«  of  il.  for  every  1001. 
thtrMf,  payable  in  equal  half-yearly  pov- 
tioDi;  ud  it  should  thereupon  be  lawful 
Sat  the  directora  of  the  company  to  carry 
into  efisct  such  resolution  or  resolutions 
by  the  creation  and  iaane  of  so  much  stock 
SI  might  from  time  to  time  be  necessary 
for  that  porpoae,  having  such  fixed  rate  of 
interest  or  dividend  as  aforesaid  ;  and  the 
stock  so  created  and  issued  should  be  a 
charge  upon  the  tolls  and  undertaking 
and  lands,  tenements  and  hereditaments  of 
llie  company,  but  should  be  distributable, 
tnumissible  and  transferable  as,  and  in 
othtr  respect*  have  the  incidents  of,  per- 
sonal estate,  and  the  said  interest  or  divi- 
dend should  for  ever  have  priority  of 
payment  over  all  other  dividends  or  any 
other  stock  or  shares  of  the  company,  whe- 
ther ordinary  or  preference  or  guaranteed, 
«nd  the  stock  when  so  created  should  be 
termed  "  Great  Northern  Railway  Deben- 
ture Stock." 

Mr.  Eddu  appeared  for  the  trustees, 
and  submitted  the  questions  to  the  Court, 
the  trustees  being  willing  to  act  in  the 
matter  according  to  the  direction  of  the 
Court.     He  referred  to  Manl  v.  leilh  (1). 

(1)  ISBeBT.624i  <■<:•  31  I.aw  J.  Rep.  (n.s.)' 


Mr.  Palmer  and  Mr.  Shee,  for  the  per- 
sons beneficially  interested  in  the  fund, 
contended  that  the  nature  of  the  security, 
either  under  the  Companies  Clauses  Con- 
solidation Act,  or  the  19th  section  of  the 
Great  Northern  Railway  Act  of  1853,  was 
such  as  to  come  within  the  fair  aeope  and 
object  of  the  will.  The  security  of  the 
undertaking  was  a  real  security.  They 
referred  to^ 

Bobiiuon  V.  Robituon,  1  De  Gex,  M.  & 

G.247;   a.  C.21  LawJ.  Rep.  (n.s.) 

Chanc.  111. 
Doe  V.  St.  Helen's  and  Rnneom  Gap 

RaUwey  Company,  2  Q.B.  Rep.  364; 

s.  c.  11  Law  J.  Rep.  (x.s.)  Q.B.  6. 

[LoKD  JuBTici  KxiOHT  Brdce  inquired 
whether  the  recent  decisions  on  the  Mort- 
main Act  had  any  hearing  on  the  subject.] 

Mr.  Painter  said  that  dieyhad,  and  that 
they  were  rather  in  favour  of  the  view  he 
had  submitted  to  the  Court. 

The  Lord  Chancelloh  was  of  opinion 
that  neither  of  the  securities  proposed  was 
an  investment  sanctioned  by  the  trusts  of 
this  will.  Those  securities  might  come 
within  the  (^ration  of  the  Mortmain  Act, 
and,  in  some  sense,  they  were  real  securi- 
ties, but  they  did  not  come  within  the 
meaning  of  the  testator's  words.  The  tes- 
tator pointed  out  a  security  by  way  of 
mortgage  in  the  common  and  usual  sense 
of  the  words,  whereby  a  certain  and  clear 
remedy  would  be  given  for  the  recovery 
of  the  money.  In  the  security  now  pro- 
posed the  remedy  was  uncertain;  and  there 
was  no  certainty  that  any  funds  would  be 
forthcoming  if  a  receiver  of  the  tolls  were 
to  be  appointed.  All  lliat  was  decided  in 
Robinion  v.  Robinton  was,  that  the  trustees 
in  that  case  were  not  guilty  of  a  breach  of 
trust  in  continuing  in  their  actual  state  of 
investment  partof  the  assetswhich  consisted 
of  turnpike  bonds.  That  was,  however,  no 
authority  to  shew  that  what  it  was  pro- 
posed to  invest  this  money  upon  was  a 
security  "  by  way  of  mortgage  of  freehold, 
copyhold  or  leasehold  hereditaments  in 
England  or  Wales,"  within  the  meaning 
of  the  trusts  of  this  will. 

LoaDJusTiCBKNiOHTBRUCEalso  thought 
that  the  questions  must  be  answered  in  the 
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negative,  guarding  himself,  however,  to 
this  extent,  that  if  the  trustees  had  found 
among  the  testator's  property  railway  mort^ 
gages  or  debenture  stock  of  this  descrip- 
tion, and  had  not  realized,  then  it  might 
be  that  the  Court  would  not  have  thought 
the  trustees  guilty  of  error  so  clear  and 
manifest  as  to  consider  them  guilty  of  a 
breach  of  trust  But  the  case  was  different 
when  the  Court  was  asked  to  change  se- 
curities into  those  now  proposed  to  be 
taken;  and  his  Lordship  was  of  opinion 
that  both  questions  must  be  answered  in 
the  negative.  The  contention  having  been 
raised  with  a  view  to  the  increase  of  the 
income  of  the  tenant  for  life,  she  should 
pay  the  costs. 

Lord  Justice  Turner  concurred. 


Full  Coubt  'X 

App'L.       >        COLLARD  V.  ROE. 

July  2,  9.  J 

Vendor  and  Purchaser'^Caneurrenee  of 
Dower  Trusteo  ^  Practice  "^  Appeal  for 
Costs. 

A  suit  was  instituted  by  a  vendor  for 
the  specific  performance  of  a  contract  to 
purchase  an  estate  which,  by  deed,  dated 
in  1841,  was  limited  to  the  use  of  the 
vendor  for  life  without  impeachment  of 
waste ;  and  after  the  determination  of  that 
estate  by  any  means  in  his  lifetime,  to 
the  use  of  a  trustee  and  his  heirs  during 
the  life  of  the  vendor,  in  trust  neverthe^ 
less  for  the  vendor  and  his  assigns;  and 
after  the  determination  of  the  estate  so 
limited  to  the  trustee  and  his  heirs,  to  the 
only  use  and  behoof  of  the  vendor,  his 
heirs  and  assigns  for  eoer.  One  of  the  Vice 
Chancellors  held,  upon  objection  taken  by 
the  defendant,  that  he  was  entitled  to  a  coa- 
veyanee  of  any  interest  which  might  have 
become  vested  by  forfeiture  or  otherwise  in 
the  dower  trustee,  but  no  costs  of  suit  were 
given  to  either  party  up  to  the  hearing.  The 
defendant  appealed  on  account  of  the  decree 
not  giving  him  costs,  and  of  his  having  to  pay 
interest  from  a  certain  date  on  his  purchase^ 
money.  The  appeal  was  dismissed,  with 
costs. 

Semble— Ma<  the  rule  as  to  there  being 


no  appeal  on  the  euhjeet  of  costs  alone  is 
practically  not  now  in  force. 

This  was  an  appeal,  by  the  defendant, 
from  the  decision  of  Stuart,  V.C.  (reported 
27  Law  J.  Rep.  (n.s.)  Chanc.  295),  upon 
two  grounds:  —  first,  that  interest  had 
been  erroneously  directed  to  be  paid  by 
the  defendant  upon  his  purchase-money 
from  a  certain  day ;  and,  secondly,  because, 
although  the  Vice  Chancellor  allowed  the 
validity  of  the  defendant's  objection  as  to 
the  dower  trustee,  he  had  given  him  no 
costs. 

The  bill  prayed  that  the  defendant  might 
be  decreed  specifically  to  perform  a  con* 
tract  which  he  had  entered  into  to  par- 
chase  certain  freehold  estates  firom  the 
plaintiff. 

At  the  date  of  the  contract,  the  estates 
in  question  stood  limited  by  an  indenture^ 
dated  in  December  1841,  to  the  use  of  the 
plaintiff  and  his  assigns  for  and  during  the 
term  of  his  natural  life,  without  impeach- 
ment of  waste ;  and  after  the  determination 
of  that  estate,  by  any  means  in  his  lifetime, 
to  the  use  of  6.  J.  Pitman  and  his  heirs 
during  the  life  of  the  plaintiff,  in  trust,  never- 
theless, for  the  plaintiff  and  his  assigns ; 
and,  after  the  determination  of  the  estate 
so  limited  in  use  to  the  said  6.  J.  Pitman 
and  his  heirs  during  the  life  of  the  plaintifiT, 
to  the  only  proper  use  and  behoof  of  the 
plaintiff,  his  heirs  and  assigns  for  ever,  to 
the  intent  that  the  then  present  or  any 
future  wife  of  the  plaintiff  should  not  be 
entitled  to  dower  out  of  the  same  heredi- 
taments. 

The  purchaser  refused  to  complete  the 
purchase  unless  the  dower  trustee,  G.  J. 
Pitman,  who  was  in  Australia,  whither  he 
had  gone  to  reside  prior  to  the  date  of  the 
contract,  concurred  in  executing  the  deed 
of  conveyance ;  and  the  bill  was  filed  to 
enforce  specific  performance  without  such 
concurrence.  The  Vice  Chancellor  con- 
sidered the  defendant's  objection  was  fri- 
volous and  vexatious,  but  that  in  strict 
practice  he  was  bound  to  yield  to  it*  The 
decree  was  accordingly  made ;  no  costs  up 
to  the  hearing  to  be  given  on  either  side. 

Mr.  Craig  and  Mr.  Southgate,  in  sup- 
port of  the  appeal,  contended  that  tiieir 
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new  of  the  pntcUce  had  be«n  held  by  the 
Vice  Cbaacellor  to  be  correct,  and  that 
therefore  their  coats  ought  to  have  been 
gireii  to  them.  If  it  were  objected,  that 
ihii  waa  luhatantially  an  appeal  for  eoata 
ilone,  the  caae  of  Norton  t.  Cooptr  (1) 
wai  anfficient  authority  for  the  eoarae 
which  had  been  taken. 

[LoKD  JoBTicx  Kniost  BkDC£  laid,  that 
be  nndentood  that  the  rule  ai  to  there 
being  no  appeal  on  the  lubject  of  coata 
alone  waa  practically  not  in  force.] 

Mr.  Craig  and  Mr.  Souihgaie  argued. 
at  tome  length,  the  qaestioD  of  the  neeea- 
(ity  for  the  dower  truatee'a  concurrence,  it 
behig  contended  that  the  whole  anbjeot  of 
the  lait  waa  open  upon  their  appeal. 

Mr.  Malbu  and  Mr.  Kantake,  for  the 
pUintiS',  were  not  called  upon. 

The  Lord  Chahcbllor  wbi  aorry  to 
find  the  money  of  auiton  iquandered  in 
nich  litigation,  and  the  time  of  the  Court 
wuted  by  auch  a  friToIona  and  TcxatJou* 
objection,  which  the  defendant  waa  figh^ng 
ont  aa  if  the  &te  of  the  empire  depended 
apon  it.  The  Vice  Chancellor  had  come 
to  a  right  eonclurion,  that  neither  party 
ahoold  pay  coita;  and  thia  appeal  muat  be 
ditmiaaed  with  coata. 

Lord  Jnaxica  Tdhnkk  concurred. 

Lord  Jubtick  Kniqht  Bbucx  agreed 
that  the  defendant'a  objection  waa  frivo- 
lous and  vexatious ;  but  his  voice  would 
have  been  for  giving  the  coata  of  the  auit 
agaimat  the  appellant. 


^'      '     ■  >      TXRITX  V.  WILD. 

—  Lien   for   Cotts  —  Fund  in 


Court. 

A  soUeilor  hat  no  Hen  for  hit  eotlt  upon 
a  fund  in  court,  which  u  the  lutijeet  of  the 
mil,  nj  offainat  other  parttei  than  hie  client; 
but  he  has  a  right  to  prevent  hit  eUentfrom 
receiving  any  sum  recortred  by  hit  exer- 
liotu  until  hit  coiti  are  faid.  Such  right, 
imoever,  easnoi  preclude  a  fair  t 
between  the  parlii 


This 


I   preaentad  by  Mr. 


Downa,  who  had  been  the  plaintiff's  former 
aolicitoT  in  the  suit,  prayiog  for  an  order 
that  no  decree  for  disposing  of  a  sum  of 
6001.,  which  had  been  ordered  to  be 
brought  into  court,  should  be  made,  with- 
out Uie  pe^tioner's  cost*  being  provided 
for ;  or  that  no  snch  order  should  be  made 
withottt  previous  notice  to  the  petitioner. 

The  bill  waa  filed,  by  the  plaintiff,  Mr. 
Verity,  on  the  23rd  of  May  1858,  to  en- 
force the  execution  of  the  tniata  of  a  cre- 
ditors' deed,  under  which  he  had  assigned 
kia  property  to  the  defendant  Wild  and 
others,  upon  trust  for  the  benefit  of  hia 
creditors,  with  a  reaulting  trust  in  favour 
of  himself. 

The  bill  alleged  variona  breaches  of 
trust;  and  in  June  1898  a  motion  was 
made  on  behalf  of  the  plaintiff  for  a  receiver 
and  injunction  ;  and  an  order  was  made 
npon  the  motion  that  a  receiver  should  be 
appointed,  and  that  a  sum  of  6001.  in  the 
hands  of  the  trustee*  should  be  brought 
into  court ;  and  alao  that  a  sum  of  isl, 
should  be  paid  to  the  plaintiff  as  coata  in 
respect  of  certain  affidavits  which  had  been 
improperly  filed  on  behalf  of  the  defen- 
dants, liie  petitioner  had  been  solicitor 
for  the  plaintiff  up  to  the  time  of  the  motion 
for  a  receiver,  but  had  then  been  changed 
by  the  plaintiff;  and  his  costs  were  still 
due  and  owing.  A  compromise  was  sub- 
sequently come  to,  whereby,  after  pro- 
viding for  the  costs  of  the  tmsteei,  the 
surplus  waa  to  be  paid  to  the  creditora. 

The  petition  now  impeached  this  com- 
promise as  fraudulent  and  collusive  against 
the  petitioner;  and  it  alleged  that  the 
plaintiff  and  the  defendants  bad  agreed 
not  to  bring  the  money  into  court,  and 
were  arranging  the  terma  of  the  compromise 
without  making  any  provision  lor  the  peU> 
tioner's  costs. 

Mr.  Drevry,  in  support  of  the  peUtioa, 
contended  that  Mr.  Downs  bad  a  lien 
upon  the  fund  which  was  ordered  to  be 
brought  into  court  in  respect  of  his  costs, 
and  that  any  compromise  which  did  not 
provide  for  his  costs  was  a  fraud  upon 
him.     He  cited  P«%  v.  Wathen  (1). 

Mr.  Ward  appeared  for  the  plaintiff. 


L  18  Law  I.  Rep.  (w.s.) 
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Mr.  /.  H.  Palmer  and  Mr.  LangUfwrihf^ . 
for  the  creditors  ;  and 

Mr»  Sheffield^  for  the  trustees. 

KiNDBRBLEY,  Y.C.— This  is  a  petition, 
praying  that  no  order  may  be  made  for 
the  disposition  among  the  parties  to  the 
suit,  or  any  of  them,  of  a  sum  of  money 
ordered  to  be  brought  into  court  with- 
out providing  for  the  petitioner's  costs ; 
or  that  no  such  order  should  be  made  in 
tespect  of  the  fund  without  previous  notice 
to  the  petitioner.  It  appears  to  me  that 
this  petition  is  founded  in  error.  The 
facts  are  very  simple  ;  and  the  suit  might 
have  been  a  very  proper  one,  although  it 
might  not  have  entirely  succeeded.  On 
the  application  for  a  receiver,  it  seems  that 
the  defendants  themselves  suggested  that 
the  6001.  in  their  hands  should  be  brought 
into  court;  and  as  the  plaintiff  did  not 
object,  an  order  to  that  effect  was  made. 
During  these  proceedings  Mr.  Downs  was 
acting  as  the  plaintiff's  solicitor,  and  there 
is  no  suggestion  that  he  was  not  rightly 
performing  his  duty.  It  appears  that  the 
parties  to  the  suit  are  now  proposing  to 
come  to  an  arrangement,  under  which  the 
fund  is  to  be  appropriated  in  payment  of 
the  trustees'  costs,  and,  as  far  as  it  goes,  in 
satisfying  the  creditors.  This  arrange- 
ment is  said  by  the  petitioner  to  be  frau- 
dulent and  collusive  as  against  him  ;  but 
I  can  see  no  ground  for  that  contention. 
There  is  no  doubt  in  the  case  as  to  how 
the  law  stands  at  the  present  time,  what- 
ever questions  might  formerly  have  been 
raised.  A  solicitor  has  no  lien  on  the  fund, 
which  is  the  subject  of  the  suit,  as  against 
otiier  persons;  but  he  has  a  right  that 
whatever  he  can  recover  for  his  client  shall 
not  be  paid  to  him  until  his  costs  are  satis- 
fied. That,  however,  is  not  a  lien  upon 
the  particular  fund  in  court ;  but  the  peti- 
tion pra3rB  that  prior  to  the  rights  of  all 
parties  this  general  fund  shall  not  be  dealt 
with  until  the  soKcttor's  costs  are  paid. 
That  is  a  misapprehension  of  the  law.  If 
any  part  of  the  fiind  is  payable  to  Mn 
Verity  personally,  or  to  him  in  respect  of 
costs,  then  the  petitioner  has  a  right  to 
say  that  it  shall  not  go  into  his  pocket 
until  the  costs  are  paid  to  the  solicitor,  by 
whose  labour  it  was  procured  for  his  client ; 
but  it  is  not  consistent  with  any  prindpla 


that  the  right  of  a  solicitor  should  pre- 
clude any  honest  and  fair  amngement 
between  the  parties.  If  such  is  the  effect 
the  sooner  the  right  is  abolished  the  better. 
It  appears  that  the  sum  of  35/.  has  been 
actually  ordered  to  be  paid  to  the  plaintiff 
by  way  of  costs;  and  to  this  extent,  1  think, 
the  petitioner's  application  is  justified, 
and,  so  far,  he  may  have  an  order,  but  only 
to  prevent  that  particular  sum  from  being 
dealt  with,  because  that  sum  ought  to  have 
been  applied  in  payment  of  the  solicitor's 
costs.  I  think  also  that  no  order  should 
be  made  in  the  suit,  by  way  of  compromise 
or  otherwise,  for  the  payment  of  any  sum 
to  Mr.  Verity,  without  notice  being  given 
to  the  petitioner.  The  petitioner  must  pay 
the  trustees  and  the  other  creditors  the 
costs  of  this  application,  as  he  can  have  no 
equity  against  them;  but  the  plaintiff  must 
pay  his  own  costs.  The  order  was  made 
accordingly. 


Wood 
Feb 


.  V.C.7 
l9.     i 


WYCH£RLET  9.  BARNABD. 


Praetice''^Summons  to  Vary  the  Chief 
Clerk*8  CertificateSUt  Order  rfthe  M 
of  October  1852. 

A  summons  to  vary  the  ekief  clerk's  cer- 
tificate is  a  sufficient  appUcatum  tsiihi*  the 
5151  Order  of  the  16th  of  October  1852,  as<l 
therefore,  where  such  summons  was  obtained 
within  eight  days  from  the  filing  of  the  eet- 
tifieate,  although  not  returnable  within  the 
eight  dags,  it  was  held  to  be  in  time. 

In  this  case  the  chief  clerk's  certificate 
had  been  signed  by  the  Judge  en  the  24tb 
of  July  and  filed  on  the  28th.  The  plain- 
ti'ff,  on  the  8rd  of  August,  took  out  a  sum* 
mons  to  vary  the  certificate  returnable  on 
the  6th,  on  which  day  it  waa  ordered  to 
stand  over  until  the  bearing  on  fintker 
conaidenttion. 

Mr.  WiUeock  and  Mr.  H.  Stefent,  (<« 
the  defendant,  now  objected  that  the  eight 
days  within  which  the  application  most, 
according  to  the  51st  Order  of  the  idtbof 
October  1852  be  made,  had  expired  before 
application  made,  and,  therefore,  the  cer- 
tificate had  become  absolute.  They  point- 
ed out  the  difference  between  Ihb  wording 
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of  the  49tb  Order,  ubicli  allowa  four  clear 
dayi  for  obtaining  a  lummooB  to  take  the 
opinion  of  the  Judge  od  the  certificate 
figned  by  the  chief  clerk,  and  that  of  the 
5l9t  Order,  which  allow!  eight  clear  day* 
within  which  an  application  may  be  made 
by  lummotia  to  vary  a  certificate  aigned  by 
the  Judge,  and  contended  that  the  applica- 
tion miut  be  considered  to  be  made  when 
the  inminoni  ig  returnable,  and  not  when 
it  it  obtained.  They  cited  Howell  v. 
KigklUgil). 

Mr.  W.  M.  Jantet,  amieut  Cwia,  refer- 
red to  Barlote  v.  Oibome  (2). 

Mr.  Rati  and  Mr.  J.  W.  Be  LonffHevUle 
Cijard,  for  the  plaintiff,  were  not  called 
npoQ. 

Wood,  V.C.  considered  that  the  wordi 
of  the  Slat  Order  were  aatisfied  by  an 
application  for  a  lummons  being  made  be- 
fore the  expiration  of  eight  days,  and  that 
the  summons  having  been  obtained  within 
that  time,  although  not  returnable  until 
afterwards,  was  sufficient  to  suspend  the 
confirmation  of  the  certificate  until  the 
snnmona  was  disposed  of. 


May  11.      j    """  "■  »"*""• 

CMt—IuM  DtviMvO  vel  Noh. 

The  costs  of  an  issue  devUavil  vel  non  are 
in  the  dhcrelion  of  Ihe  Court;  and,  there* 
fore,  tnherean  heir-at-law  obtained  an  itme 
to  try  Ihe  validity  of  the  will  (whiek,  a>  to 
personalty,  bad  been  eslabUsked  in  (he 
ecclesiastic al  eouri.J  the  Court,  after  the 
TerdicI  bad  been  returned  agaittsi  the  heir- 
al-laur,  directed  each  party  to  pay  kii  own 

This  case  eame  before  this  C'ourL  by 
arrangement,  in  order  to  dispose  of  the 
costs  of  an  issue  Jevisavil  vel  non,  in  wfaieb 
the  -verdict  had  been  given  against  the 
heire»s-at-law.  The  ease  is  reported  in 
27  Late  J.  Rep.  (n.s.)  Chanc.  725.  The 
will  bad  been  previously  established  as  to 
personally  in  the  ecclesiastical  court. 

.    <I )  U  Law  J.  R«p.  {««.>  Cfcaae.  341. 

(Z)  6H.L.Csi.5MiS.c27L*«J.B^{H.s.) 
Chanc  308. 


Mr.  Malina,  Mr, Hislop  ClarieuidMr. 
Needham,  for  the   plaintiff,  insisted  that 
the  wil  Ibaving  been  previously  established 
as  to  personalty  in  the  ecclesiastical  court, 
the   beiress-at-law  ought  to  have   rested 
satisfied,  and  not  insisted  on  a  trial  as  to 
the  real  esUte,  and  that,  having  failed  in 
her  opposition  to  the  will,  she  ought  to  pay 
the  costs.     Her  conduct  had  been  vex- 
atious.  The  following  cases  were  cited  :-^ 
Webb  v.  Claserden,  2  Atk.  424. 
Seai/e  v.  Sca\fe,  4  Russ.  309. 
Orove  T.  Young,  5  De  Gex  &  Sm.  38; 
s.  c.  21  Law  J.  Hep.  (n.s.)  Chanc. 
95  ;  20  Ibid,  (h.b.)  Chanc.  167. 
Tatham  v.  Wright,  2  Russ.  &  Myl.  1. 
Robert!  T.  Kerslake,  1  Kay  &  J.  751  : 
•.  c.  23  Law  J.  Rep,  (n.b.)  Chanc. 
632. 

Mr.  Bacon  and  Mr.  Godfrey,  for  the 
heiress- at- law. 

Mr.  fV.  J.  Botill,  for  the  defendant 
Spratley, 

Loan  Justice  Kniqht  Bruce.— When 
this  Court  directed  an  issue  we  must  have 
thoughti  and  I  believe  we  did,  that  the 
proceeding*  at  law  might,  by  possibiliiy, 
terminate  in  the  effectual  displacement  of 
the  will  of  the  testator,  a*  to  his  real 
estate,  otherwise  we  should  not  have  dii 
reeled  an  issue.  As  Mrs.  Handley  wa*  f^ 
party  to  the  proceedings  in  the  ecclesiastical 
court,  and  before  the  Privy  Council,  merely 
in  reipectof  the  personifl  estate ofThoqia* 
£ldric|ge,  and  not  a*  his  heitess-at-law, 
■he  wa*  not  bound  by  those  proceedings, 
a*  Lord  Justice  Turner  hqd  observed,  it) 
disposing  of  the  application  for  the  issue. 
That  she  was  at  aH  affected  by  those  pror 
ceedings,  was  owing  to  the  qccident  that 
she  was  also  interested  in  the  person^) 
estate.  If  the  person*  interested  in  the 
real  and  personal  estate  had  been  different, 
the  other  prOLceedings  would  have  amount- 
ed to  nothing;  and  he  agreed  that  they 
were  equally  ineffectual  where  the  person 
interested  in  the  real  and  personal  estate 
YFBS  one  and  the  same  person.  It  was  im- 
possible, however,  not  to  see  that  this  lady 
bad  asked  for  the  issue  with  notice  of  the 
circumstances  which  rendered  her  success 
improbable.    The  ceremonies  required  bjr 
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law  for  tbe  dae  execntioii  of  a  irill  were 
now  the  tame  as  to  real  estate  as  they 
were  with  respect  to  personal  estate,  and 
in  the  circumstances  in  which  the  will  had 
been  established  as  to  the  personal  estate, 
she  incurred  considerable  risk  in  asking 
for  the  issue.    In  that  state  of  things,  I  do 
not  think  it  is  a  case  for  allowing  to  the 
beiress-at-law  the  costs  of  the  issue.     But 
although  I  think  that  she  ought  not  to  have 
her  costs,  her  liability  to  pay  the  costs  of 
the  defendant  is  a  different  thing.     For  in 
addition  to  her  not  being  bound  by  the  pro- 
ceedings which  took  place  with  reference  to 
the  personal  estate,  considering  the  strange 
and  suspicious  circumstances  in  which  the 
will  bad  been  obtained,  considering  the 
objectionable  nature  of  the  devisee's  con- 
duct, and  the  uncertainty  of  the  testator's 
intellect,  independently  of  his  habits  of 
drunkenness,  it  is  impossible  to  say  that 
this  lady  was  wholly  unreasonable  in  think- 
ing she  might  be  able  at  law  to  displace 
the  will  as  to  the  real  estate,  and  I  am  not 
at  all  surprised  that  she  should  have  adopt- 
ed the  course  of  trying  to  do  so.    I  do  not 
therefore  think  that,  idthough  she  has  set 
up  insanity  and  fraud,  there  is  such  a  case 
against  her  as  that  she  should  be  made  to 
pay  the  costs  of  the  issue.     The  case  that 
she  set  up  was  completely  balanced  by  the 
indescribable  nature  of  the  circumstances 
under  which  the  will  was  made,  and  I  think 
that  each  party  should  be  left  to  bear  their 
own  costs  of  the  issue. 

Lord  Justice  Turner  said  that  it  was 
a  question  in  the  discretion  of  the  Court, 
whether  the  heir-at-law  should  have,  or 
pay,  the  costs  of  an  issue;  or  whether  he 
should  receive  no  costs.  If  his  conduct 
were  vexatious  or  improper,  he  might  be 
made  to  pay  all  the  costs.  But  in  esti- 
mating the  question  of  vexatious  conduct, 
great  regard  must  be  paid  to  the  nature  of 
the  contest.  If  the  Court  had  to  deal  with 
a  document  which  was  open  to  grave  sus- 
picion,-—and  beyond  all  doubt  the  document 
in  this  case  was  open  to  great  and  grave 
suspicion,*— an  opportunity  should  be  given 
of  sifting  the  evidence  with  respect  to  it ; 
and  there  were  opportunities  of  sifting  evi- 
dence at  law  which  did  not  exist  in  the 
ecclesiastical  courts.  Then  there  had  been 
new  evidence  given  both  by  the  heiress- 


at-law  and  the  devisee ;  and  as  it  was  a  very 
reasonable  case  for  sifting  the  evidence.  It 
was  not  to  be  said  that  this  lady  ought  to 
be  saddled  with  the  costs  of  the  proceedings 
at  law.  On  the  other  band,  the  will  had 
been  established,  and  the  heiress  must  be 
considered  as  having  asked  for  the  issue 
for  her  own  satisfaction,  and  as  she  failed, 
she  was  not  entitled  to  be  paid  her  costs. 


Full  Court  ^ 


OF 


AppbaL.      >BUCKMA8TBR  9.  BUCK1IA8TER. 

July  23.  J 

PraeUee-^Reeei9er*$  ^ecotiafo— Fees. 

In  the  ease  of  a  receiver  who  was  manap' 
ing  a  business  under  the  direeiion  of  the 
Court,  a  special  order  was  made  that^  insiead 
of  the  further  fee  payable  under  the  Order 
of  the  30th  of  January  1857,  in  respect  of 
his  gross  receiptSy  the  fee  should  be  payable 
in  respeei  of  the  net  profits;  and  a  sum 
previously  paid  in  respect  of  gross  receipts 
was  directed  to  be  allowed  in  the  payment 
of  subsequent  fees. 

Mr.  Sehomberg  in  this  case  applied  that 
the  fees  payable  in  the  Judge's  chambers 
on  passing  the  receiver's  accounts  might  be 
payable  in  respect  of  the  net  proceeds  in- 
stead of  the  gross  receipts.  The  Order  of 
the  80th  of  January  1857i  which  was  iden- 
tical in  this  respect  with  that  of  the  23rd 
of  October  1852,  provided  that  the  fol- 
lowing fees  should  be  paid : — "  For  every 
certificate  or  report,  l/.;  for  every  certifi- 
eate  upon  the  passing  of  a  receiver's  or 
consignee's  account,  a  further  fee  in  respect 
of  each  100^.  received  of  10s."  In  the 
present  case  a  business  was  being  cairied 
on,  the  gross  receipts  being  very  large,  bat 
the  outlay  also  considerable.  In  similar 
cases  the  Court  had  taken  such  &cts  into 
consideration,  and  reduced  the  scale  of 
fees— FFe^fav.  Wales  {I). 

Mr.  J.  H.  Taylor,  for  the  Suitors'  Fee 
Fund,  submitted  that  these  fees  had  been 
established  upon  their  present  scale  at  m 

(1)  4DeOex,M.&0.8]6« 
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nmnientloi)  fbr-tha  dma  oecnpied  in  In- 
ntt^ating  the  ■eeoanti. 

Tba  LoiD  Chahcillox  directed  that 
the  fcM  ihonld  lie   p&yeble  on   th»  net 

JHOfiU. 

Mr.  Seliombtn  then  naked  tlint  14SI., 
vbidi  had  already  been  p^d  in  reipeet  of 
tk  tec*  <m  gioaa  leceipta  miglit  be  repaid. 

Their  LonoaHipa,  bowerer,  directed 
dill  tliii  mm  ahould  be  allowed  to  the  re- 
eeiTei  in  reapect  of  anbaeqnent  feet  (2). 


LC.    > 


KUBKTH  V.  NUinS. 


Dtviie^Oemipation     Crott-RenuiiMdart 

~Implkati99. 

AlalaiariUrireitkat  hUtwoMmumight 
iut  lit  Mteamdacempatiom  o/e«rlam  landM, 
lieyjwjmya  atetorf  rent,  and  that,  in  de- 
Jmdt  ^  payment,  or  if  they  envtried  tht 
■raUe  Und  into  tOlage,  lA«y  iAmU  no 
b*ger  lute  potteuiom  thereof: — Held, 
ttrmhg  the  decMNM  of  the  Muter  of  the 
Ka&i,  Uol  the  peramoi  we  and  oeenpatioit 
Ml  not  aeeeffafyi  and  that  they  might  nn- 
Ma  the  propertg. 

A  itttator  gave  hie  reeidttary  real  and 
tmonai  eetale  to  traeteee,  upon  tnut,  a*  to 
*<^JC^  /er  eacA  of  the  teatator't  fioo 
^^iken  for  Ufe,  and  after  hit  or  her  de- 
eeete  far  hie  or  her  ehildren  lehieh  he  or 
Ae  ihoutd  leave  at  hie  or  htr  deeeaee  ;  hnt 
prmided,  that  if  any  child  ehould  die  vith- 
**)  iMviH^  any  child  at  hie  or  her  death,  inch 
*W«  wot  to  po  to  the  teetator'i  other  ehil- 
Ave  for  their  livee  and  the  iatue  of  any 
then  dead,  aa  before  directed ;  and  t^fler 
the  death  of  hie  five  children  in  tmet  for 
their  ehildren  equally,  per  capita.  One  of 
the  tettator'e  children  died,  leaving  a  aon, 
mho  died  before  the  latt  of  the  teetator'e 
ehildren  . — Held,  affirming  the  deeition  of 
the  Matter  of  the  RoiU,  that  the  pertont 
timing  threagh  the  eon  had  no  intereet  in 
the  rente  and  income  daring  the  Uvei  of  the 

(S)  See  Nean  ■.  BongUa,  36  Law  J.  Rap.  (h.s.] 

Than.     >U  '    '  ' 


(WvMn;  children  of  the  lettator;  that  tAof 
ene-Jtfth  woe  andiepoeed  of,  and  that  erote- 
remaiadere  were  not,  in  the  event  tehieh  had 
happened,  to  be  implied. 

nil  WM  nn  appeal  from  the  dedalon  of 
the  Maater  of  tbe  Rolla,  on  the  6th  of 
December  1694,  reported  24  Lau  J.  Rep. 
(h.h.)  Chane.  203,  and  10  Beav.  70,  77. 

Thomaa  Squire,  hj  hia  will,  dat«d  the 
SSrd  of  Novembei  1803,  gare  to  hii  wife 
Mary  all  hia  real  and  peraonal  eatate  dat- 
ing her  life,  if  abe  ahould  ao  long  eondnne 
hia  widow,  ahe  committing  no  waite  ;  and 
after  her  deceaae  he  gave  to  hia  brother 
Jacob  Squire  and  Robert  Marah,  their 
hein,  executora  and  adminiatraton,  all  hia 
real  and  peraonal  estate,  upon  tmat  to  pay 
theintereat,  dividenda,  rents  andproeeeda, 
fte.  The  teaUtor  then  gave  one-fifUi  of 
mch  ioterett,  &c.,  to  enck  of  his  children, 
Jacob,  Thomai,  Lawrence,  Sarah  and  Ann, 
In  the  aame  terms,  and  the  share  given  to 
Sarah,  upon  which  one  of  the  qneationa  now 
arose,  was  as  follows : — 

"And  as  to  the  interest,  rents  and  pro- 
eeedi  of  one  other  full,  equal,  undivided 
fifth  part  and  share  of  my  aaid  real  and 
penonal  estate,  in  trust  for  my  daughter 
Sarah,  the  vrife  of  John  Hogben,  and  her 
asaigna,  for  and  during  the  term  of  her 
natural  life,  and  from  and  after  her  decease 
then  upon  trust  to  pay  the  same  interest, 
dividends,  rents  and  proceeds  unto  all  and 
every  the  child  and  children,  both  male  and 
female,  of  my  said  daughter  Sarah  which 
she  shall  leave  at  the  time  of  her  deceaae, 
equally  to  be  divided  between  them,  share 
and  sliare  alilce," 

The  testator  then  proceeded^'*  Provided 
always,  that  in  ease  either  or  any  of  my 
aaid  children  shall  happen  to  die  without 
leaving  any  child  or  children  at  the  time 
of  his,  her  or  their  reapecdve  deaths,  then 
I  declare  that  the  sud  tmstees  shall  stand 
and  be  seised  of  anch  part  and  share  of  my 
said  real  and  personal  estate  of  nch  of 
my  said  child  or  children  so  dying  without 
issue  as  aforesaid,  to  the  use  and  behoof 
of  all  and  every  other  of  my  said  children 
during  the  term  of  his,  her  or  their  natural 
lives,  and  the  issue  of  either  of  them  that 
shall  be  then  dead,  in  manner  aa  I  have 
before   directed,    equally  to   be   divided 
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between  them;  and  from  and  immediately 
after  the  decease  of  my  said  five  children* 
and  when  they  shall  be  all  dead,  then  I 
give,  devise  and  bequeath  all  my  real  and 
personal  estate  and  effects  unto  my  said 
trustees,  upon  trust  to  pay  the  interest, 
dividends,  rents  and  proceeds  thereof 
unto  all  and  every  the  sons  and  daugh- 
ters of  my  said  five  children  lawfully  be- 
gotten, in  equal  shares  and  proportions^ 
share  and  share  alike,  and  to  their  heirs,, 
executors,  administrators  and  assigns,  for 
ever,  without  any  regard  to  the  proportion 
or  number  of  children  which  any  one  of 
my  said  children  may  have,  it  being  my 
will  that  all  my  said  grandchildren  shall 
^hare  equally  alike." 

The  testator  further  in  his  will  said"- 
"  Provided  also,  and  it  is  my  will  and  in- 
tention and  express  desire,  that  after  the 
decease  of  my  wife,  my  two  sons  Jacob 
and  Lawrence  shall,  if  it  is  their  desire, 
have  the  joint  use  and  occupation,  or  they 
may  divide  the  same  as  they  can  agree,  of 
all  my  marsh  lands^t  Newchurch  and  Bon^ 
nington,  now  in  my  own  occupation,  dur- 
ing their  joint  natural  lives,  and  that  also, 
the  survivor  of  them  shall  have  the  whole 
thereof  during  his  natural  life ;  and  in  case 
my  said  son  Thomas  shall  survive  and  out- 
live my  said  sons  Jacob  and  Lawrence, 
then  he  shall  have  the  use  and  occupation 
of  the  same  lands  during  his  natursd  life ; 
and  if  either  of  my  said  sons  Jacob  or 
Lawrence  shall  decline  such  use  and  occu- 
pation, then  the  other  shall  have  the  whole 
use  and  occupation  thereof,  they,  my  said 
sons,  paying  and  allowing  rent  for  the 
same,  by  half-yearly  payments,  whilst 
they  may  be  respectively  in  such  use 
and  occupation,  at  and  after  the  rate  of 
1^.  per  acre  per  annum,  and  also  paying 
all  manner  of  taxes  and  assessments  for  the 
same,  and  the  sum  of  Sa.  per  acre  per  an- 
num for  wall  scots,  and  waterings  for  the 
same  lands ;  but  in  case  the  same  shall  ex- 
ceed the  sum  of  Ss,  per  acre  per  annum, 
the  surplus  of  such  scots  and  waterings  as 
aforesaid  shall  be  paid  by  my  trustees  out 
of  my  said  estate,  and  I  direct  my  trustees 
to  keep  all  the  fences  in  good  and  tenants 
able  repair  and  condition  ;  and  in  case  my 
said  sons,  who  from  time  to  time  shall  be 
in  possession  of  my  said  lands,  shall  fail  or 


make  default  in  payment  of  the  said  lent  for 
three  months  after  the  same  shall  become 
due,  or  shall  plough,  break  up  or  convert 
into  tillage  or  arable  land  any  of  the  e«id 
lands,  then  it  is  my  will  and  desire  that  auch 
son  or  sons  shall  no  longer  have  posseiiiop 
of  my  said  lands  or  any  part  thereof,  and 
shall  quit  the  same  on  the  11th  day  of 
October  then  next  following  such  bieaeh 
in  payment  of  the  said  rent,  aftet  oof. 
month's  notice  and  making  default  therein, 
or  ploughing,  breaking  up  or  converting 
such  land  into  tillage  or  arable  land,  and 
such  son  or  sons  from  and  after  the  aidd. 
11th  day  of  October  shall  not  any  longer 
use  or  occupy  the  said  lands.  And  in 
order  to  enable  my  said  sons  Jacob  and 
Lawrence  to  take  and  use  the  said  landa, 
I  direct  that  an  appraisement  and  valnatmi 
shall  be  made  to  them  or  him  who  shall 
wish  to  use  the  said  lands,  of  all  my  atoek 
of  cattle,  sheep  and  lambs  that  I  may  have 
at  the  time  of  my  decease,  by  four  indif- 
ferent persons,  one  to  be  chosen  by  eadi 
of  my  said  sons,  and  the  other  two  by  mj, 
said  brother  Jacob  and  Robert  Mmbf 
and  for  the  amount  of  a  moiety  of  anA 
valuation  each  of  my  said  sons  Jacob  and, 
Lawrence  shall  enter  into  a  separate  bond 
and  give  such  other  security  aa  in  their 
power  to  my  trustees  for  securing  the  r^ 
payment  of  each  of  their  said  mobties  of 
such  valuation,  together  with  intereat  for 
the  same  at  the  rate  of  41.  per  pent,  per  •« 
annum,  which  interest  is  to  be  conaidered^^ 
as  part  of  my  estate  and  to  be  half-yearly^ 
paid  and  applied  as  before  directed.*' 

The  testator  died  on  the  19th  of 
ruary  1810. 

Upon  the  death  of  bis  widow,  on 
29th  of  September  1817^  the  teaUtor's 
sons  Jacob  and  Lawrence  Squire  enl 
upon  the  marsh  lands  and  made  a  partitii 
pf  them,  and  eaeh  continued  in  the 
and  occupation  of  his  share  for  elei 
years.     The  lands  far  exceeded  in  vi 
the  rent  of  1/.  per  acre  and  the  other  oi 
goings.     At  Michaelmas  1829,  Lawrei 
Squire  let  his  portion  of  the  lands  to  di)^^ 
persons,  and  on  the  deoease  of  his  brot-^if 
Jacob  Squire,  oh  the  2nd  of  June  18499  ^ 
in  like  manner  let  the  whole  of  the  le^^ 
tor's  marsh  lands,  which  were  of  gavell^iod 
tenure. 
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the  leMator'i  dknghter  Sarah  Hogb«!n 
ditd  on  the  SSrd  of  April  1829,  luvlng 
Squire  Hogben  btt  onlj  child  luirirfng, 
md  he  died  on  the  ?th  of  Au^itt  1852, 
without  JMne,  having  by  hii  will,  dated 
the  37th  of  July  185t,  devised  all  hia 
ettate  to  hia  wife  (atnce  deCeaaed)  for  life, 
with  remainder  to  the  defrndanta  Jacob 
Sqatre,  John  Bquire  and  eight  other  per- 
tona,  and  thdr  heira,  executora  and  admt- 
aiitrators,  as  tenants  in  common. 

Two  qneitiona  were  raiaed  upon  the  will 
of  Thomaa  Sqaire :  the  flrat  qneation  waa 
whether  the  nae  and  occupation  of  the 
■arth  londa  wa«  giYen  to  the  teatator'i  aona 
Upon  tbe  condition  of  their  personalty 
occupy  in;  them ;  and  tl\la  the  Matter  of  the 
Rolbdecided  In  tbe  negative.  The  aecond 
question  waa,  whether,  upon  the  deceaae 
ofSquireHo^ien,  the  income  arising  from 
the  one-fifth  of  the  teatator'i  estate  pasaed 
to  hia  deTiaeea  Bntil  the  deceate  of  the 
mrriring  child  of  tbe  testator  Thomaa 
Sqnlre,  or  witether  it  became  divisible 
amongst  the  other  children  of  the  testator, 
or  whether  it  had  descended  and  was  diT>- 
sible  amongst  his  three  sons,  who  were  his 
heirs  in  gavelkind.  The  Master  of  the 
Rolls  held,  that  tbe  peraons  claiming 
through  the  daughter's  son  had  no  interoat 
u  the  rent  and  income  during  the  Uvea  of 
tbe  surviTing  children  of  the  (ettator;  tb«t 
Rosa  -  remainders  between  the  teitator'a 
d)3dren  could  not  be  implied,  and  that  the 
mtereet  in  the  o<ie-li(th  ahare  during  the 
Uvea  of  the  sntriving  children  of  the  testa- 
tor, wma  nndiapoaed  of  hy  the  will. 

Mr.  Selw^  and  Mr.  SuanttoH,  ju». 
appeared  in  anppert  of  tbe  appeal, 

Mr.  Llcyi  and  Mr.  ff.  D.  LtwU,  for 
w>me  of  the  defendanta  ;  and 

Mr.  F<ttUti  and  Mr.  G.  Smpmt,  for 
other  parties . 

Mr,  Suiantlon,  jun.  was  heard  in  reply. 
Tbe  following  caaea  were  cited  ;— 
As  t«  the  qneation  upon  nae  and  O0Gn> 
pation— 

The  King  t.  ihthhahilapu  ofEating- 

Um,  4  Term  Rep.  177. 
WhUtome  v.Lamb,  !2  Mee.  &  W.  818; 
m.  c.   13  Law  J.  Rep.  (N.a.)  E«h. 
205. 
FiUitigham  v.  Sronles,  Tum.&R.  530. 


As  to  the  aecond  queation — 

Fttnderjilank  v.  King,  3  Hare,  1  ;  a.  e. 

12  Law  J.  Bep,  (m.b.)  Chanc.  497. 
Ptarce  v.  Edmeadet,  3  Yon.  &  C  248; 

a.  e.  8  Law  J.  Rep.  (it.s.)  Ex.  Eq. 

61. 
Maleot»  T.  Martin,  3  Bro.  C.C.  50. 
Doe  d.  Gorgei  v.  WM,  I  Taunt.  284. 
Ctaehe'f  enM,  Dyer,  330,  b. 

The  LoKD  CHANCKLI.OK  said,  that  the 
mppeal  wai  upon  two  questions,  qnite  dis- 
tinct and  independent  of  each  other.  The 
fint  question  was,  whether  a  oondition  waa 
annexed  to  the  gift  of  tbe  marsh  lands, 
that  tbe  two  aona  should  penonall  j  occupy 
the  landa.  If  a  clear  and  undoubted  in- 
tention eonid  he  eollected  from  the  will, 
the  Court  would  hebonnd  to  give  it  effect. 
But  if  the  tesUtor  had  left  it  doubtftil,  it 
would  be  impossible  to  put  a  construction 
npon  the  will  by  which  an  intention  might 
be  attributed  to  the  teatstor  contrary  to 
bii  meaning.  In  thii  clause  there  was 
cleariy  given  to  Jacob  and  Lawrence  an 
equitable  interest  for  their  livea.  Thit 
must  be  cat  down  or  qualified  by  some 
condition  to  prevent  Ita  having  ita  proper 
effect.  Was  there  anything  then  in  the 
clause  so  clearly  stated  as  to  shew  that  the 
Bons  were  not  to  have  these  lands  unless 
they  penonally  occupied  them  f  It  waa 
said  that  it  waa  impossible  to  put  a  eoB> 
stniction  upon  the  clause  unless  the  sons 
were  personally  to  occupy  the  landa.  The 
words  "  use  and  occupation  "  oecorrefl 
more  than  once  in  the  will — [His  Lordahip 
referred  to  other  parta  of  the  will  as  to  the 
occupation  of  a  house.] — These  lands  were 
to  be  subject  to  rent  and  taxes.  It  might 
be  that  the  sons  might  not  like  to  burden 
themselves  with  this,  and  therefore  the 
testator  gave  them  an  option,  not  given  to 
them  with  regard  to  tbe  house.  Then  be 
Mid  that,  "if  either  of  his  said  sons  Jacob 
and  Lawrence  should  decline  such  use  and 
occupation,  then  the  other  should  have  tbe 
whole."  What  waa  meant  by  declining 
the  use  and  occupation!  Bnt  whatever 
was  meant,  he  made  no  provision  for  both 
declining.  Upon  the  view  of  "  decKne," 
in  the  lente  of  "  renounce,"  suppose  both 
accepted  and  entered,  tmd  one  of  them, 
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after  a  year,  let  his  part  or  went  away : 
that  was  not  a  declining,  and  no  provision 
was  made  for  this  event*  Then,  tiiere  was 
no  absolute  gift  over,  except  in  case  of 
Thomas  sarvivinghis  two  brothers,  so  that 
here  the  testator  seemed  to  contemplate 
that  after  his  two  sons  had  not  declined, 
they  would  continue  to  have  the  use  and 
occupation  during  their  lives,  and  then  it 
was  to  go  over  to  Thomas,  in  the  event  of 
his  surviving.  Again,  the  testator  had  been 
considering  events  which  might  occur,  in 
which  it  would  be  desirable  to  terminate 
the  interest  given  to  his  sons*  If  the  rent 
were  unpaid  by  the  sons,  &c.,  then  they 
were  no  longer  to  continue  in  possession* 
The  testator  was,  therefore,  contemplating 
erents  in  which  the  interest  of  the  sons  was 
to  cease;  but  he  did  not  mention  the  event 
of  their  ceasing  personally  to  occupy  the 
lands*  And  why,  then,  was  the  Court  to 
say  that  the  intention  was  so  clear  as  to 
involve  a  forfeiture  of  the  son's  interest 
upon  their  ceasing  to  occupy  ?  Although 
there  appeared  to  be  an  argument  in  favour 
of  the  necessity  for  a  personal  occupatioui 
derived  from  the  provisions  as  to  appraise- 
ment ;  yet  those  provisions  were  capable 
of  a  double  interpretation.  It  appeared 
that  the  sons  were  to  have  the  benefit  of 
the  stock  during  the  continuance  of  their 
interest,  vix.,  during  their  lives*  On  the 
whole,  then,  on  the  first  question,  the  de* 
cision  of  the  Master  of  the  Rolls  was  cor- 
rect* 

As  to  the  other  question,  it  arose  upon 
a  clause  in  the  will  relating  to  the  share 
of  Sarah  Hogben,  who  died,  leaving  her 
only  son  Squire  Hogben*  Squire  H(^- 
ben  was  dead,  and  the  period  had  not 
arrived  for  distribution.  It  was  contended 
that  Squire  Hogben  took  an  estate  pour 
autre  vte,  that  was,  until  the  period  of  dis- 
tribution* His  Lordship  quite  agreed  with 
the  view  of  the  Master  of  the  Rolls*  The 
children  of  the  testator's  children  were  to 
come  in  the  place  of  their  parents.  Cross- 
remainders  were  directed  as  applied  to  the 
children  dying  without  leaving  children* 
Were  then  cross-remainders  to  be  implied 
in  the  event  which  had  happened.  Impli- 
cation was  to  be  derived  from  the  expres- 
sions used ;  the  Court  was  not  to  imagine, 
suppose  or  conjecture*    If  the  words  in- 


volved something  necessarily  implied  in 
the  expression,  the  Court  must  carry  into 
effect  Uie  intention*  The  clause  here  said 
— "  In  case  either  or  any  of  my  said  chil- 
dren shall  happen  to  die  without  leaving  any 
child  or  children  at  the  time  of  his,  her  or 
their  respective  deaths,  then  I  declare  that 
the  trustees,  &c.  shall  stand  and  be  seised 
of  such  part  and  share  of  my  said  real  and 
personal  estate  of  such  of  my  said  child  or 
children  so  dying  without  issue  as  aforesaid^ 
to  the  use  and  behoof  of  all  and  every  other 
of  my  said  children  during  the  term  of 
his,  her  or  their  natural  liyes  and  the  issue 
of  either  of  them  as  shall  be  then  dead,  in 
manner  as  I  have  before  directed,  equally 
to  be  divided  between  them*"  These 
limitations  were  expressly  confined  to  the 
case  of  children  dying  without  leaving  a 
child  or  children  living  at  the  time  of  their 
respective  deaths.  Mrs*  Hogben  died 
leaving  a  son,  which  son  had  since  died^ 
It  was  said  that  these  cross-remainders 
should  apply  in  the  case  which  the  testator 
had  not  provided  for,  as  it  was  his  inten- 
tion to  extend  the  benefit  to  the  ehildiea's 
children*  If  the  testator  had  had  in  mind 
the  possibility  of  the  event  which  had  oc- 
curred, he  might  very  probably  have  pro- 
vided as  it  was  now  contended  he  had* 
His  Lordship  could  not,  however,  specn- 
late  on  probabilities*  He  must  take  the 
expressions  as  he  found  them,  and  if  the 
testator  had  omitted  anything  he  could  not 
supply  the  omission*  The  view  of  the 
Master  of  the  Rolls  was  not  impeached  by 
Fanderplank  v.  King*  In  this  case  there 
was  but  one  class  to  which  the  question 
could  apply*  The  children  were  to  come 
in  the  place  of  the  parent,  and  the  chfl- 
dren  formed  one  class*  Where  the  testator 
had  said  "  In  one  event  I  direct  cross-re- 
mainders between  my  children,"  was  it 
open  to  the  Court  to  say,  "  I  wiU  suggest 
another  event,  in  which  cross-remainders 
should  be  directed,  and  I  will  enlarge 
your  expression  so  as  to  apply  It  to  that 
other"? 

Appeal  dkmiesedt  with  eoittm 
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Devue—Shifiinff  Clauu. 

A  iaiaior  dmttd  kit  real  titaUi  lo  hit 
uil)  inghter  fir  life ;  rtmainder  to  her 
h^t*dfir  life ;  remaimder  to  their  tteomd 
If  far  UJt,  and  aflermarda  to  hit  Jwtt  and 
tlhtr  twu  ta  taii  ;  rmaiitder  to  Au  daugh- 
ta't  eUal  torn  fer  life  ;  remainder  lo  (rvf- 
iw(  lo  frtierte  eomlingent  rtMmtder* ;  re- 
*ei»ier  to  hit  a*eo»damd  other  younger  tout 
M  tail;  remainder  to  thi  plaint^fhit  tldett 
grtadda^ighurj  for  lift ;  remainder  to  tnu- 
tea  l0  praerve  ;  remainder  to  her  ton*  and 
dttgktere  m  tail.     The  mill  eontained  a 
ddfliaf  elante,  thiU  in  eate  any  tenant  for 
U/t  tr  in  tail  ihotld  become  entilied  to  the 
Twrlon  ettalet,  then  in  poueuio*  of  the  hni- 
bttd  of  the  tettator't  daughter,  the  limitationt 
hftvour  of  aneh  perton  ihoald  eeaie,  at  if 
ktorthe  teere  dead,  and  the  ettatet  la  limited 
'ere  to  go  to  the  perton   next  entitled  in 
rtmainder,   it  being  the  teilator'i  intention 
that  both  ettMet  tkould  not  veit  in  the  lame 
ferton.     In  the  event*  that  happened,  the 
tUeit  ton  of  tie  tettator't  daughter  became 
ettiiied  lo  the  Turfon  ettatet,  and  he  vat 
tki  perton  next  entitled  lo  the  devited ettatet, 
n  cote  the  thifling  elautedid  not  take  effect. 
He  had  only  oneton: — Held,  that  the  effect 
of  the  ihifling  elavie  vat  lo  dive$t  him  of  the 
dented  ettatet;  that  the  Court  would  effec- 
Italt  the  tettator't  intention,  thai  the  properly 
ikaeid  go  to  the  tmborn  torn  of  the  tenant  for 
life  ahote  ettate  had  to  eeated;  that  the 
tntteet  to  preterve  took  the  ettate,  at  the 
fertont  next  in  remainder,  to  tupporl  con- 
tingent   remaindert ;    and   that   the  inter~ 
mediate  rente  accruing  betieeen  the  lime  when 
Ike  ettate  of  the  tenant  for  life  eeated,  and 
lie  birth  of  a  ton  entitled  uvler  the  limita- 
tiont, belonged  to  the  retiduary  depitce  or 
heir-at-law, 

Thii  auit  waa  inititnted  for  the  purpoM 
of  eUTjing  into  eflect  the  truata  of  the  will 
of  Robert  Bell  Liveaej,  dated  the  19th  of 
Hay  1830,  whereby  he  gave  and  deviled 
hii  manor  of  Kildale,  in  the  connty  of 
York, with  the  advowaon  and  manor-house, 
mesauagea,  farma,  landa,  tenemeata  and 
hercditamente  in  poaaeaaion,  reverBion,  i^ 

Hxw  amxa,  XXVUL-Ctune. 


■naiuder  or  expectancy,  unto  the  Rev. 
Jamea  Cleavei  and  the  Rev.  John  Cleaver, 
their  ezecutora,  adrainiatratora  or  aaajgoa, 
for  the  term  of  1,000  yeara,  upon  certain 
truata  therein  mentioned,  and  aubjeet  there- 
to, to  the  n>e  of  hia  wife,  Jane  Liveaey, 
uid  her  aaaigna,  during  her  life,  without 
impeachment  of  waate  ;  with  remtnnder  to 
the  uae  of  hia  daughter,  Marianne,  the  wife 
of  Edmund  Turton,  during  her  life,  for  her 
Bflpurata  um  and  benefit ;  with  remainder 
to  the  oac  of  hei  hnaband,  the  aaid  Edmund 
Turton  (is  caae  he  ahould  aurvite  her), 
and  hia  aaaigna,  during  hia  life ;  with 
remainder  to  the  uae  of  Robert  Conaett 
Turton,  aecond  aon  of  the  aaid  Edmund 
Turton  and  M^anne  Turton,  and  hia 
aaaigna,  during  hia  life,  without  impeach- 
ment of  waate  ;  with  remainder  lo  trusteea, 
to  tupport  the  contingent  luea  thereinafter 
limited  ;  with  remainder  to  the  uae  of  the 
int  and  all  and  every  other  the  aon  or 
aona  of  the  aaid  Robert  Conaett  Turton, 
•everally,  tucceaaively  and  in  remainder, 
one  aftM  another,  according  to  their  le- 
apective  aenioritiea,  in  tail  male;  with 
remainder  to  the  nte  of  the  third,  fourth, 
and  all  and  any  other  the  younger  ton 
and  aona  than  or  thereafter  to  be  born  of 
the  aaid  Edmund  and  Marianne  Turton, 
aeverally  and  auccesaively,  and  in  remain- 
der, one  afWr  another,  according  to  their 
reapective  aenioritiea,  in  tail  male,  with  re- 
mainder to  the  uae  of  Edmund  Henry 
Turton,  eldest  aon  of  the  aaid  Edmund 
and  Marianne  Turton,  and  hia  aaaigna, 
during  bis  life,  without  impeachment  of 
wMta,  with  remainder  to  truateea,  upon 
truit  to  support  the  contingent  remainder* 
thereinafter  limited,  with  remainder  to  the 
weoMii,  third,  fonrth,  and  all  and  every 
other  the  younger  aon  and  aona  of  the  aaid 
Edmund  Henry  Turton,  aeverally,  auccea- 
aively  and  in  remainder,  one  after  another, 
according  to  their  reapective  aenioritiea,  in 
tail  male,  with  remainder  to  the  uae  of  th« 
firat  and  all  and  every  other  the  son  and 
aona  of  the  aaid  Marianne  Turton,  by  any 
future  husband,  aeverally,  aaeceasively, 
and  in  remainder,  one  after  another,  ac- 
cording to  their  respective  aentonties,  in 
tail  male,  with  remainder  to  the  nie  of  Ma- 
rianne Tereie  Lambarde  (then  Marianne 
Tereae  Turton),  eldest  daughter  of  the  ifid 
Edmund  and  Marianne  Turton  and  her  as- 
4D 
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-signs  daring  her  life,  without  impeachment 
of  waste,  with  remainder  to  trustees  to 
preserve,  with  remainder  to  the  use  of  the 
first  and  all  and  every  other  the  son  and  sons 
t>f  the  said  Marianne  Terese  Turton,  seve- 
rally, successively,  and  in  remainder,  one 
after  another,  according  to  their  respective 
seniorities,  in  tail  male,  with  remainder  to 
the  use  of  the  second  and  all  and  every 
other  the  daughter  and  daughters,  then  or 
thereafter  to  he  horn,  of  the  said  Edmund 
Turton  and  Marianne  Turton,  severally, 
successively,  and  in  remainder  one  after 
another,  according  to  their  respective  seni- 
orities, in  tail  male,  with  remainder  to  the 
use  of  the  first  and  all  and  every  other  the 
daughter  and  daughters  of  the  said  Mari- 
anne Turton,  by  any  such  future  husband, 
severally,  successively  and  in  remainder, 
one  after  another,  according  to  their  respec- 
tive seniorities,  in  tail  male,  with  remain- 
der to  the  use  of  the  first  and  all  and  every 
other  the  daughters  of  the  testator's  grand- 
sons and  granddaughters  in  tail  general 
successively,  in  every  respect  the  same 
as  was  therein  declared  as  to  the  issue 
male,  mutatit  mutandis,  it  being  his  inten- 
tion that  after  failure  of  male  issue  of  his 
grandsons  and  granddaughters,  the  said 
settled  hereditaments  should  revert  to  the 
female  issue  of  his  second  and  every  other 
grandson  and  granddaughter  in  tail,  in  the 
same  manner  as  was  therein  declared  as 
to  the  male  issue,  with  remainder  to  the 
use  of  his  (the  testator's)  nephew  John 
Bell,  for  life,  with  a  subsequent  limitation 
to  the  second,  third  and  other  sons  of  John 
Bell,  in  tail  male,  with  remainder  to  the 
use  of  James  Cleaver  and  his  heirs,  in  tail 
general,  with  the  ultimate  remainder  to  the 
use  of  the  testator's  own  right  heirs  for  ever ; 
and  the  testator  thereby  declared,  that  in 
case  the  said  Robert  Consett  Turton,  or 
the  heirs  of  his  body,  or  any  other  tenant 
for  life,  or  in  tail,  should  become  seised 
of  the  settled  family  estates  of  the  said 
Edmund  Turton,  then  and  from  thence- 
forth the  limitations  thereby  made  in  his 
or  her  or  their  favour  should  from  time  to 
time,  on  his,  her  or  their  so  becoming  seised, 
cease  and  determine,  and  be  absolutely  void, 
as  if  he,  she  or  they  were  dead,  and  the 
said  thereby  devised  hereditaments  and 
real  estate,  with  the  appurtenances,  should 
go  over  to  the  person  next  entitled  in 


remainder,  under  and  by  virtue  of  Ids  said 
will,  it  being  his  express  wish  and  intention 
that  both  the  said  estates  should  not  vest 
in  the  same  person,  except  as  otherwise 
thereinbefore  provided  for. 

The  bill  stated  the  facts,  and  prayed 
that  the  trusts  of  the  will  might  be  car- 
ried into  execution,  and  that  it  might 
be  declared  that  on  the  death  of  Edmund 
Turton,  Edmund  Henry  Turton  having 
become  seised  of  the  family  estates  of  hit 
father,  the  limitations  in  the  will  in  hii 
favour  became  void,  as  if  he  were  dead, 
and  that  the  plaintiff,  Marianne  Terese 
Lambarde,  became  entitled,  as  tenant  for 
life  next  in  remainder,  to  the  estates  de- 
vised by  the  will. 

Sir  R.  Bethell,  Mr.  Glasse  and  Mr. 
Welford  appeared  for  the  plaintiff. 

The  Solicitor  General  ^xi^  Mr.  Hobhouu, 
for  Edmund  Henry  Turton. 

Mr.  Baily  and  Mr.  Chichester^  for  the 
trustees. 

The  following  authorities  were  cited 
during  the  argument  :— 

Doe  V.  Heneage,  4  Term  Rep.  13. 
Stanley  v.  Stanley,  16  Ves.  491. 
Carr  v.  Lord  Errol,  6  East,  58. 
Morriee  v.  Langham,    11  Sim.  260; 
s.  c.  8  Mee.  &  W.  194;  10  Law  J. 
Rep.  (n.s.)  Chanc.  38. 
Monypenny  v.  Bering^  2  De  Gex,  M. 
&  G.  145 ;    s.  c.  22  Law  J.  Rep. 
(n.s.)  Chanc.  313;  s.c.  20LawJ. 
Rep.  (n.s.)  Chanc.  153. 
The  argumenU  in  the  case  are  fully 
stated  in  the  judgment  of  the  Vice  Chan- 
cellor. 

KiNDBRSLBT,  V.C— On  the  19th  of 
May  1830  Robert  Bell  Livesey  made  hii 
will.  At  that  time,  and  at  his  death,  he 
bad  living  his  wife  (Jane  Livesey),  one 
child  (Marianne,  the  wife  of  Edmnnd 
Turton),  and  three  grandchildren  (the 
children  of  Mr.  and  Mrs.  Turton),  vis.» 
Edmund  Henry  Turton  (the  eldest  son), 
Robert  Consett  Turton  (the  second  son), 
and  Marianne  Terese  Turton,  afterwards 
Mrs.  Lambarde  (the  daughter),  and  a 
nephew  (John  Bell).  The  testator  wsi  owner 
of  theKildalee8tate,in Yorkshire.  Edmund 
Turton  was  in  possession  of  the  Turton 
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Mite.  John  B«n  was  In  ponetlion  of  the 
Bell  eiUU.     It  was  arranged  that  I  ihould 
umn*  u  fkeU  that  Edmund  Turton  waa 
tenant  for  life  of  the  Turton  estate,  with 
ntniinder  to  his  first  and  other  sons  in 
tail;  and  that  John  Bell  was  tenant  for 
life  of  the  Bell  estate,  with  remainder  to 
hit  first  and  other  sons  in  Uil.     The  tes- 
tator died  on  the  ISth  of  November  1831, 
ind  therenpon  Jane  Livesej,  his  widow, 
entered  into   poaaession  of   the    Kildale 
ettste.    She  died  on  the  17th  of  October 
1M6,  when  Marianne  Turton,  the  testa- 
tor'i  daughter,  entered  into  possession  of 
the  Kildale    estate.     She    died    in    May 
1858.    Edmund  Turton,  the  husband  of 
the  testator's  daughter,  had  died  in  March 
1857.    On  the  death  of  Marianne  Turton, 
the  person  who  would  have  been  according 
to  the  limitations  in  the  will  entitled  to  the 
pouession  of  the  Kildale  estate,  if  he  had 
heen  alive,  was  Robert  Consett  Turton, 
tbe  second  aon  of  Mr.  and  Mrs.  Turton, 
but  he  bad  died  an  infant,  without  issue, 
on  the  I7th  of  November  1831,  two  days 
>Aer  the  death  of  the  testator.     Next  to 
hisi  in  the  order  of  the  limitations  in  the 
*ill,  Si  there  were  no  other  younger  sons 
of  Mr.  and  Mrs.  Turton,  was  the  defendant, 
B.  H.  TurtoD,   who,    according    to    the 
limitations   in    the  will,  was  next  tenant 
for  life;  he  entered  into  possession  wrong- 
^I1;r,  as  the  plaintiff  insists,  inasmuch  as 
OD  the  death  of  his  father,  Edmund  Turton, 
in  March  1857,  he  had  become  seised  of 
the  Turton  estate,  and  that  therefore  the 
erent  had  happened  which  was  provided 
tor  by  the  shifting  clause,  upon  the  hap- 
peoing  of  which  the  limitadon  made  fay 
the  will  in  his  favour  was  to  cease,  deter- 
mine and   be    absolutely   void,    and  the 
devised  estate  waa  to  go  over  to  the  per- 
wn  nest  enUtled  in  remainder  under  the 
will.     The  defendant  £.  H.  Turton  insists 
that  the  shifting  clause  does  not  apply  to 
him.    The    first    question,    therefore,    is, 
whether  the  shifting  clause  is  to  be  held 
to  apply  to  E.  H.  Tnrton. — [His  Honour 
having  read  the  clause  saidj— Now  it  is 
perfectly  dear  that,  according  to  the  plain 
neanmg  of  this  language,  E.  H.  Turton 
ii  one  of  the  persons  coming  within  the 
description  "  any  other  tenant  for  life  or 
in  tail."     He  is  a  tenant  for  life  under  the 
limitatioDS  coDtaiued  in  the  will,  and  is, 


therefore,  clearly  within  the  express  words 
of  the  shifting  clause.  What  is  desired  on 
the  part  of  E.  H.  Turton  is,  that  the 
Court  should,  in  effect,  introduce  into  the 
will  an  exception  in  his  favour,  exempting 
him  from  the  operation  of  the  clause.  If 
this  is  to  be  done,  it  must  be  by  reason  of 
something  to  be  collected  from  the  will 
leading  irresistibly  to  the  conclusion  that 
the  testator  could  not  possibly  have  meant 
him  to  be  included  among  the  persons  to 
whom  the  clause  waa  to  apply.  The  fol- 
lowing are  the  grounds  on  which  the  de- 
fendant contends  that  the  testator  did  not 
intend  the  clause  to  apply  to  him.  It  is 
said  that,  if  the  shifting  clause  is  held  to 
apply  to  E.  H.  Tnrton,  he  never  could, 
by  possibility,  take  any  benefit  from  the 
devised  estate,  for  he  would  come  into 
possession  of  the  Turton  estate  nn  his 
father's  death;  and  under  the  limitations 
of  the  will  he  could  not  come  into  posses- 
sion of  the  devised  estate  until  after  the 
death  of  the  survivor  of  his  father  and 
mother ;  so  that  he  could  never  be  in  pos- 
session of  the  devised  estate  for  a  single 
moment  without  having  also  become  seisi-d 
of  the  Turton  estate ;  therefore,  the  in- 
stant he  became  entitled  in  possession  to 
the  devised  estate  under  the  limitations, 
the  shifting  clause  (if  it  applies  to  him) 
would  cause  it  to  pass  away  from  him. 
The  result  of  this  would  be,  that  he  could 
not  exercise  the  powers  of  jointuring,  and 
charging  portions  for  younger  children, 
which  were  given  to  all  the  tenants  for 
life.  Now,  it  is  perfectly  true  that  such 
would  be  the  result  of  holding  that  the 
shifting  clause  applies  to  E.  H.  Turton; 
but  it  does  not  appear  to  me  that  this  is  a 
sufficient  reason  for  holding  that  the  testa- 
tor meant  to  exempt  him  from  the  operation 
of  the  clause,  which,  in  express  terms, 
applies  to  him.  In  truth,  the  argument 
resolves  itself  into  this :  As  the  effect  of 
the  shilling  clause,  when  applied  to  E.  H. 
Turton,  is  that  he  never  can  enjoy  the 
devised  estate  for  a  single  day,  why  did 
the  testator  include  him  in  the  limitations 
at  all  7  If  there  were  no  other  answer  to 
this  question  than  that  such  was  the  tes- 
tator's caprice,  I  apprehend  it  would  be 
sufficient.  But  I  think  it  was  not  unna- 
tural that  the  testator  should  include  him 
in  the  limitations,  although  he  would  not 
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derive  any  benefit  therefrom.  The  testator 
meant  that  thedevised  estate  should  devolve 
on  the  second  and  other  younger  sons  of 
£.  H.  Turton,  in  tail  male ;  those  limita-' 
tions  would,  at  least  until  E.  H.  Turton 
should  have  a  second  son  bom,  be  contin- 
gent remainders,  which  would  require  an 
estate  of  freehold  to  support  them ;  and, 
accordingly,  the  testator  has  limited  an 
esUte  for  life  to  E.  H.  Turton,  with  a 
limitation,  in  case  of  the  determination  of 
that  estate  by  any  means  in  his  lifetime, 
to  trustees  during  his  life,  in  trust  to  pre* 
serve  the  contingent  remainders;  and  thus 
the  contingent  remainders  to  the  second 
and  every  other  younger  son  of  £.  H. 
Turton  are  effectually  supported  and  pre- 
served. It  is  true  that  this  might  have 
been  done  by  limiting  an  estate  to  the 
trustees  during  the  life  of  £.  H.  Turton 
without  limiting  any  estate  to  him  at  all, 
but  the  testator  has  chosen  to  produce  the 
same  effect  by  limiting  an  estate  for  life 
to  £.  H.  Turton,  with  a  limitation  to  the 
trustees,  and  although  the  life  estate  to 
£.  H.  Turton  is  barren  of  enjoyment,  the 
mode  of  limitation  presents  a  more  uniform 
appearance  with  the  other  instances  in 
which  the  testator  has  in  this  will  limited 
an  estate  to  trustees  to  preserve  contingent 
remainders  than  if  he  had  altogether 
omitted  E.  H.  Turton.  And  as  to  the 
argument  that,  if  the  shifting  clause  be 
applied  to  £.  H.  Turton  he  could  never 
exercise  the  power  of  jointuring  and  charg- 
ing portions,  the  answer  is,  that  the  pro- 
viso in  the  will  which  follows  next  after 
these  powers  is  of  itself  sufficient  to  pre- 
clude him  from  exercising  them. 

It  is  secondly  argued  that,  according  to 
the  express  terms  of  the  shifting  clause, 
the  limitation  made  by  the  will  in  favour  of 
any  tenant  for  life  becoming  seised  of  the 
Turton  estate  is  to  cease  and  determine ; 
and  it  is  insisted  that  if  the  shifting  clause 
is  held  to  apply  to  £.  H.  Turton,  he  would 
not  have  any  estate  or  interest  in  the  de- 
vised estate  which  could  cease  and  deter- 
mine, for  then  the  devised  estate  would 
never  come  to  him.  This  argument  is 
founded  on  a  fallacy.  It  rests  on  the 
assumption  that  the  devised  estate  would 
never  come  to  £.  H.  Turton  at  all.  This 
is  a  false  assumption.  The  devised  estate 
would  come  to  him,  and  did  come  to  him, 


although  it  would  not  remain  with  him. 
He  took  a  vested  life  estate  in  remainder, 
by  virtue  of  the  limitations,  but  as  soon  as 
he  became  seised  of  the  Turton  estate,  the 
shifting  clause  came  into  operation,  and 
caused  his  life  estate  to  cease  and  deter- 
mine. 

The  third  argument  is,  that  the  testator 
has  in  the  limitation  of  the  estate  postponed 
E.  H.  Turton,  '*  though  the  eldest  son," 
and  his  male  issue,  to  all  the  younger  sons 
of  Mr.  and  Mrs.  Turton,  and  their  male 
issue,  which  he  did  because  he  anticipated 
£•  H.  Turton  would  become  seised  of  the 
Turton  estate.  The  testator,  therefore, 
having  for  that  reason  excluded  him  from 
his  natural  and  proper  place  in  the  series 
of  limitations,  and  introduced  hrm  into  a 
lower  place,  has  shewn  that  he  did  not 
intend  that  the  same  reason  should  operate 
to  his  total  exelusion,  but  that  he  intended 
it  to  operate  only  to  the  extent  of  his  being 
postponed  to  the  younger  sons  and  their 
issue.  If  this  argument  affords  a  sufficient 
reason  for  exempting  £.  H.  Turton  from 
the  operation  of  the  shifting  clause,  itaffords 
an  equally  sufficient  reason  for  exempting 
therefrom  his  second  and  other  younger 
sons  and  their  issue  male,  for  they  are 
equally  excluded  from  their  natural  and 
proper  place  in  the  series  of  limitations, 
and  are  introduced  in  a  lower  place.  And 
yet  no  one,  I  suppose,  would  contend  that 
the  testator  intended  that  the  second 
or  any  other  younger  son  of  E.  H. 
Turton  might  hold  both  of  the  estates 
together. 

The  fourth  argument  is  this :  the  eldest 
son  of  E.  H.  Turton  is  altogether  passed 
over  and  omitted  from  the  limitations  of 
the  devised  estate,  and  the  testator  intended 
to  exclude  him  from  all  interest  in  the 
devised  estate,  because  he  anticipated  tlial 
he  would  eventually  come  into  possession 
of  the  Turton  estate.  The  reason  would 
have  induced  the  testator  altogether  to 
pass  over  and  omit  £.  H.  Turton  from  the 
limitations  if  he  had  intended  the  shifting 
clause  to  apply  to  him;  for  E.  H.  Turton 
was  even  more  certain  of  becoming  seised 
of  the  Turton  estate  than  his  eldest  son. 
This  argument  is  very  much  of  the  ssme 
character  as  the  first,  for  it  resolves  itself 
into  this,  why  did  the  testator  inelude 
£•  H.  Turton  at  all  in  the  series  of  Hmi 
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lioiif     I  do  not  think  it  neeeiwiy  to 
icpat  tb«  aiuwer. 

Id  the  fifth  place,  it  {■  ugned  that  if 
£.  H.  Turton  had  now  an  eldett  and 
Kcood  (00,  the  deviaed  eitate  wonld, 
tccording  to  the  plaintiff's  contention,  go 
td  Ibe  tecond  los,  although  the  eldest  son 
Tonld  not  come  into  possetsion  of  the 
TurtoQ  eatate  till  after  the  father's  death, 
■0  that  daring  the  father's  life  his  second 
toa  would  be  in  possession  of  the  devised 
nUte,  while  the  eldest  son  would  be  un- 
prDvided  for  nntil  the  father's  death,  and  it 
i>  ronteoded  that  this  is  a  rery  improbable 
■Btestion  to  attribute  to  the  testator.  I 
confess  it  doe*  not  appear  to  me  to  very 
improbable  that  such  should  be  the  tes- 
litor'i  intention,  although  the  effect  wonld 
BO  doabt  be  that  during  the  father's  life 
Ifae  Hcond  son  wonld  he  better  off  than 
the  fiist.  At  all  ewents,  any  such  impro- 
babihtj  cannot,  in  my  opinion,  prevail 
sgsinst  the  clear  and  expiesa  words  used 
bj  the  testator. 

The  last  aignment  to  be  noticed  is  this: 
i)i(  testator,  at  the  end  of  the  shifting 
cUnte,  decUres  it  to  be  his  wish  and  in- 
tntioD  that  both  the  estates  should  not 
FMt  b  the  same  person,  except  aa  was 
otherwise  thereinbefore  provided  for.  And 
it  ii  contended  that  there  is  not  any  case 
proTided  for  by  the  previous  limitadona 
in  which  the  two  estates  may  vest  in  the 
Mine  person  other  than  the  case  of  E.  H. 
Tuton.  Therefore,  it  waa  not  the  wish 
sad  intention  of  the  testator  that  both  the 
tttslesdionld  not  vest  in  E.  H,  Turton, 
This  si^ment  appears  to  me  to  be  founded 
on  a  false  assumption.  There  is  a  case 
prorided  for  by  the  previous  limitations  in 
which  the  two  estates  might  vest  in  the 
•sme  person,  namely,  the  case  of  E.  Tni- 
toa,  the  Esther  of  E.  H.  Tnrton.  He  was 
siitsdy  in  possession  of  the  Turton  estate, 
■ad  the  shifting  clause  cannot  apply  to 
Um,  becanae  the  words  are  "ahall  become 
•cised  of  the  settled  family  estates  of  the 
Mid  E.  Tnrton."  It  is  true  that  by  the 
codicil  the  tife  estate  devised  to  E.  Turton 
is  revoked,  but  the  words  "  except  as  is 
otherwise  hereinb^re  provided  for"  have 
Rferenee  to  the  terms  of  the  will  aa  it 
■tood  before  the  eodicil  was  made,  and  not 
to  tboae  of  the  codkiL  Now,  I  am  (to 
from  thinking  that  the  answers  I  have 


anggested  to  the  srgtimcnta  on  behalf  at 
E.  H.  Turton  are  auch  as  to  deprive  them 
of  all  weight.  Notwithstanding  any 
answer  that  may  be  given  to  them,  thea* 
arguments,  at  least  some  of  tbem,  still 
retain  mnch  of  thefa-  force.  Bnt  what  ia 
the  extent  of  this  fbice  T  Do  they  go  to 
shew  that  then  ia  anything  in  the  limit*- 
tions  of  the  devised  estate  so  oontradietary 
w  repngnant  or  inconsistent  with  th« 
shifting  clause,  if  applied  to  E.  H.  Turton, 
as  to  lead  irresistibly  to  the  condurion, 
that  the  testator  eonld  not  intend  the 
shifting  clause  to  apply  to  Mm  7  Far  from 
it.  Giving  to  those  arguments  their 
utmost  weight  and  effect,  they  remit  in 
this  conclusion :  that  it  ia  somewhat 
strange  that  the  testator,  intending  tka 
shifting  clause  to  apply  to  E.  H.  Tnrton, 
should  have  framed  the  limitations  pr^ 
cisely  as  he  has  done,  and  that  consistently 
with  that  intention,  it  might  have  been 
expected  that  he  would  have  shaped  the 
limitations  in  a  more  skilful  and  work- 
manlike manner.  This  seems  to  me  tha 
utmost  extent  of  the  force  belonging  to 
those  a^uments,  and  thia  is  wholly  in- 
sufficient to  prevail  agmnst  the  plain  lan- 
gnage  of  the  shifting  clause,  by  whioh  it  ia 
nude  applicable  to  every  tenant  for  lifi) 
or  in  tail  who  shall  become  seised  of  tho 
Turton  estate,  without  any  exception  in 
&vonr  of  £.  H.  Tnrton.  The  will,  no 
doubt,  contains  in  several  places  indies 
tions  that  its  framer  was  not  a  very  oar^ 
ful  or  experienced  conveyancer,  bnt  the 
clumsiness  of  the  draftsman  ia  not  to  he 
used  as  a  reason  for  getting  rid  of  the 
clearly  expressed  intention  of  tbe  testator. 
1  am  of  opinion  that  the  shifting  clause 
must  be  held  to  apply  to  £.  H.  Tnrton, 

I  now  come  to  the  second  and  most 
material  question  in  the  cause,  which  ia 
thia.  On  the  death  of  Mr.  Turton  in 
March  18&7,  E.  H.  Turton  became  seiaeA 
of  the  Turton  estate ;  the  event  then  hap-> 
pened,  upon  which  by  the  operation  of  the 
shifting  clause  the  limitation  of  the  devised 
estate  in  favour  of  E.  H.  Turton  ceased 
and  determined.  At  that  time  his  mother, 
Urs,  Turton,  was  tenant  for  life  in  posses- 
non  of  the  devised  estate.  She  died  in 
Hay  1868.  And  the  question  is,  who 
Bpon  her  death  became  entitled  to  tbe 
devised  eatate?  Upon  reading  the  testator's 
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will  two  things,  at  least,  are  clearly  seen 
to  have  been  intended  by  the  testator. 
The  one  is,  that  the  devised  estates  should 
go  to  the  second  or  other  younger  sons  of 
E.  H.  Turton  in  tail  male,  after  their 
father's  death,  and  before  it  should  go  to 
Mrs.  Lamharde  and  her  first  and  other 
sons  in  tail.  About  this  intention  there 
can  be  no  shadow  of  doubt.  The  words 
are  clear:  "And  from  and  immediately 
after  the  death  of  the  said  £.  H.  Turton, 
to  the  use  of  the  second  son  of  E.  U.  Tur- 
ton lawfully  begotten,  and  the  heir  male  of 
the  body  of  such  second  son  lawfully  issuing, 
and  for  default  of  such  issue  then  to  the 
use  of  the  third,  fourth  and  all  and  every 
other  the  younger  son  and  sons  of  the  said 
E.  H.  Turton;."  and  then  follows  a  re- 
mainder to  the  use  of  the  first  and  third 
sons  of  Mrs.  Turton  by  any  future  husband 
in  tail  male,  and  not  until  after  these  limit- 
ations comes  the  limitation  to  the  use  of 
Mrs.  Lambarde  for  life.  The  testator 
clearly  intended  that  the  devised  estate 
should  not  go  to  Mrs.  Lambarde  until  after 
failure  of  the  second  and  other  younger 
sons  of  E.  H.  Turton  and  their  issue  male. 
And  as  the  limitations  to  the  use  of  the 
second  and  other  sons  of  E.  H.  Turton 
are  contingent  remainders,  the  testator  has 
carefully  guarded  them  from  destruction 
by  limiting  an  estate  to  trustees  and  their 
heirs  during  the  life  of  E..H.  Turton,  upon 
the  express  trust  to  support  and  preserve 
those  contingent  remainders  from  beiag 
defeated  or  destroyed,  and  for  that  purpose 
to  make  entries  and  bring  actions  as  occa- 
sion may  require.  The  existence,  then, 
and  the  continuance  of  the  estate  of  the 
trustees  to  preserve  contingent  remainders 
was  a  prominent  and  important  design  of 
the  testator,  in  order  to  effectuate  his  inten- 
tion to  give  the  estate  to  the  second  and 
other  sons  of  £.  H.  Turton  in  tail  male. 
The  other  thing  clearly  intended  by  the 
testator  was,  that,  except  in  the  case  of 
£.  Turton,  the  devised  estate  and  the 
Turton  estate  should  never  vest  in  the 
tame  person  ;  and  to  effectuate  that  inten- 
tion he  has  introduced  the  shifting  clause* 
Now,  it  is  a  plain  rule  that  any  particular 
passage  in  a  will  is  to  be  so  construed  aa 
to  give  effect  to  the  testator's  clear  inten- 
tion collected  from  the  whole  will,  so  that 
if  two  distinct  intentions  'are  clearly  col- 


lected from  the  will,  any  particular  passage 
ought  to  be  so  constnied  as,  if  possible,  to 
carry  into  effect  both  these  intentions.  If, 
indeed,  the  case  should  arise  in  which  it 
is  impossible  to  effect  both  intentions,  of 
course,  one  must' be  sacrificed  to  the  other; 
but  that  is  never  to  be  done  nntil  every 
endeavour  has  been  used  to  find  sach  a 
construction  as  shall  effectuate  both.  Let 
me  apply  this  to  the  case  now  under  con- 
sideration. £.  H.  Turton  having,  on  his 
father's  death,  become  seised  of  the  Turton 
estate,  by  the  express  terms  of  the  shifting 
clause  his  life  estate  has  ceased  and  deter- 
mined. To  whom,  then,  is  the  estate  to 
go  ?  What  says  the  shifting  clause  ?  Its 
language  is  this  :— "  And  the  said  hereby 
devised  manors,  advowson,  messuages, 
lands,  tenements  and  real  estate,  with  tbe 
appurtenances,  shall  go  over  to  the  person 
next  entitled  in  remainder  under  and  by 
virtue  of  this  my  will."  What  construc- 
tion is  to  be  put  on  this  language  ?  ^H^ho 
is  ''  the  person  next  entitled  in  remainder 
under  and  by  virtue  of  the  will"?  Mrs. 
Lambarde  insists,  as  all  the  prior  tenants 
for  life  are  dead,  and  as  R.  C.  Turton  died 
without  issue,  and  as  there  never  was  any 
other  younger  son  of  Mr.  and  Mrs.  Turton, 
and  as  there  is  no  second  son  of  £«  H. 
Turton,  and  as  there  never  was  any  son  of 
Mrs.  Turton  by  a  second  marriage,  she, 
Mrs.  Lambarde,  is  the  person  to  whom, 
according  to  the  true  construction  of  the 
clause,  the  estate  is  to  go  over,  as  being 
next  entitled  in  remainder  under  and  by 
virtue  of  the  will.  Let  us  consider  what 
will  be  the  effect  of  adopting  this  construe- 
tion  with  reference  to  both  the  intentions, 
which  I  have  pointed  out  as  being  manifest 
on  the  face  of  the  will.  It  does  not, 
indeed,  at  all  conflict  with  the  one  inten- 
tion, that  the  devised  estate  and  tbe 
Turton  estate  shall  not  yest  in  the  same 
person.  But  it  entirely  defeats  the  other 
clear  intention  of  the  testator,  vis.,  that 
the  estate  shall  go  to  the  second  and 
other  younger  sons  of  E.  H.  Turton. 
If  Mrs.  Lambarde  is  now  the  legal  tenant 
for  life  in  possession,  as  she  insists  that 
she  is,  the  estate  limited  to  the  trustees 
during  the  life  of  E.  H.  Turton  in  trust  to 
preserve  the  contingent  remainders  is  gone, 
and  the  contingent  remainders  to  the  second 
and  other  younger  sons  of  E.  H.  Turton 
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lie  dcatrojed,  and  thiM  the  clear  and 
minifett  iDtentioD  of  tlie  teautor  in  this 
tetpectimtterly  defeated.  Now,  ofeoune, 
if  ihif  ii  the  necessary  eonitruction  of  the 
dwie  it  cannot  be  helped,  and  the  conae- 
quencet  mnat  follow.  But  ia  thia  the  necei- 
tuj  conMniction  I  Ii  the  language  of  the 
duufl  inespable  of  any  other  conitmetion, 
by  the  adoption  of  which  the  whole  inten- 
tion  of  the  teitator  may  be  preierved  7  It 
mDJt  be  obaerred,  that  the  wordi  "  next 
cDtitled  in  remainder"  tnean  next afWr  the 
penon  whose  eatate  and  interest  is  to  ceoae 
and  determine.  And  it  must  be  further 
abierred,  that  it  haa  long  been  settled  that 
the  estate  to  truateea  to  preserve  contingent 
teinaiDden  ia  a  good  vested  remainder, 
WIkd,  therefore,  the  esUte  for  life  limiUd 
la  E.  H.  Turton  ceased  and  detennined 
by  reason  of  his  having  hecome  seised  of 
litt  Turton  eatate,  who  waa  in  the  moat 
strict  and  accurate  sense  the  person  entitled 
is  Kmaioder  next  to  him  T  Without  doubt 
Jimcs  Seijeantaon,  the  survivor  of  the  two 
tmilees,  to  whom  the  estate  was  limited 
daring  the  life  of  E.  H.  Turton  in  trust 
to  preserve  thecontingentremainders.  And 
by  tliui  construing  the  clause,  both  the 
inlentions  of  the  testator  before  referred 
lo  are  preserved  :  his  intention  that  the 
defised  estate  and  the  Turton  estate  should 
not  vest  in  the  same  person  is  preaerved, 
aad  so  also  is  his  other  equally  clear  in- 
IntioD,  that  the  devised  estate  should  go 
to  the  second  ion  of  E.  H.  Turton  (if  he 
■hould  ever  have  one)  in  tail  male.  Here, 
then,  we  have  two  constnictiona  of  the 
pusage  offered  to  ua  :  the  one,  that  which 
is  contended  for  hy  Mrs.  Lambarde,  which 
would  defeat  one  of  the  two  intentions  of 
tile  testator,  and  the  other,  that  which 
would  preserve  them  both.  And,  according 
to  principle,  the  Court  ought  to  adopt 
the  latter.  Upon  a  review  of  the  autho- 
rities, to  which  I  shall  preaently  refer,  I 
tbink  it  may  be  laid  down  aa  a  general 
rule  that  where,  as  in  the  present  caae,  an 
estate  for  life  ia  by  will  limited  to  one, 
with  a  limitation  to  trustees  during  his 
life,  in  trust  to  preserve  contingent  remain- 
ders,  followed  by  a  limitation  to  any  of  bis 
nnbom  sons  in  tail,  and  there  ia  a  shifting 
clause  similar  to  that  in  the  present  case, 
by  virtue  of  which  the  estate  and  interest 
of  such  tenant  for  life  is  made  to  cease  and 


determine  by  the  acqnisitlou  of  another 
property,  or  by  succeeding  to  a  title,  or  in 
any  other  similar  event,  and  the  estate  is  to 
go  over  to  the  person  next  entitled  in  re- 
minder, the  expression  "  the  person  next 
entitled  in  remainder"  shall,  in  order  to 
effectuate  the  testator's  intention,  be  held 
to  mean  the  trustees  to  preserve  contingent 
remainders,  if  there  be  any  contingent 
remainders  to  be  preserved  ;  although  in  a 
caae  in  which  there  are  no  contingent  re- 
mainders to  be  preserved  the  construction 
may  be  different.  In  this  case  there  are 
contingent  remainders  to  be  preserved,  viz., 
the  remainders  limited  to  the  second  and 
other  sons  of  E.  H.  Turton  in  tail  male; 
and,  therefore,  I  must  hold,  as  the  event 
has  happened  upon  which  the  life  eatato 
of  E.  H.  Turton  has  ceased  and  determined, 
the  devised  estate  haa  become  vested  in 
J.  Seijeantson,  the  surviving  trustee,  to 
preserve  contingent  remainders.  But  a 
question  still  remains,  who,  under  these 
circumstances,  ia  entitled  to  the  beneficial 
enjoyment  of  the  rents  and  profits  7  Not 
the  trustee  to  preserve  contingent  remain- 
ders: he  is  clearly  a  mere  trustee,  and 
was  never  intended  to  have  any  beneficial 
enjoyment.  Not  Mrs.  Lamharde,  or  any 
other  person  entitled  after  the  expiration 
or  failure  of  those  contingent  remaindera 
which  the  trustee's  estate  is  to  support; 
there  is  no  present  trust  declared  of  them. 
Is  then  E.  H.  Turton,  the  quondam  tenant 
for  life,  entitled  to  the  rente  and  profits? 
I  apprehend  certainly  not.  True  it  ia  that 
in  declaring  the  limitations  of  the  devised 
estate  the  testator  has  declared  that  the  trua- 
teea to  preserve  contingent  remainders  shall 
hold  in  tmst  to  permit  E.  H.  Turton  during 
his  life  to  receive  and  take  the  rente,  isauea 
and  profits  of  the  devised  estate  for  hia 
own  use  and  benefit.  But  by  the  ahifting 
clauae  which  follows  the  testator  has  de- 
clared that  in  the  event  which  has  happened 
of  E.  H.  Turton  becoming  seised  of  the 
Turton  estate,  the  limitation  by  the  will 
made  in  his  favour  shall  cease  and  deter- 
mine and  be  absolutely  void  as  if  he  were 
dead,  and  has  moreover  expressly  declared 
his  intention  to  be  that  both  die  estatea 
should  not  vest  in  the  same  person.  There- 
fore, to  hold  that  E.  H.  Turton  is  entitled 
lo  the  rents  and  profits  of  the  estate  now 
vested  in  the  trustee  to  preserve  contiu* 
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^nt  remainders  would  be  to  decide  la 
direct  contravention  of  the  plainly  declared 
intention  of  the  testator;  it  would  be 
merely  changing  his  previous  legal  estate 
for  life  into  an  equitable  estate  for  his  life. 
Tiie  result  is,  that  the  beneficial  interest  in 
the  rents  and  profits  6f  the  devised  estate 
since  the  deaUi  of  Mrs.  Turton,  in  May 
1858,  is  undisposed  of  by  the  will,  and 
consequently  devolves  by  descent  on  the 
testator's  heir-at-law ;  and  it  will  be  found 
when  I  come  to  examine  the  authorities  that 
they  are  in  accordance  with  this  conclusion. 
The  heir-at-law  of  the  testator  at  his  death 
was  his  daughter,  Mrs.  Turton.  Whether 
she  made  a  will  which  would  have  the  effect 
of  disposing  of  this  interest  does  not  ap- 
pear ;  if  not,  her  eldest  son  and  heir,  £.  H« 
Turton,  is  now  entitled  to  the  beneficial 
interest*  But,  be  it  observed,  if  entitled, 
he  is  entitled,  not  under  the  will,  but  by 
descent.  At  all  events,  it  is  sufficient  for 
the  purposes  of  this  suit  that  I  declare  my 
opinion  to  be  that  Mrs.  Lambarde  is  not 
entitled  to  these  rents  and  profits. 

I  now  proceed  to  examine  the  autho- 
Tities  on  the  subject.  In  Doe  v.  Hene^ 
age^  before  Lord  Kenyon  and  BuUer,  J. 
and  Grose,  J.,  the  question  arose  on  the 
will  of  Thomas  Heneage.  His  Honour 
stated  the  facts  of  the  case,  and  said  the 
question  was,  whether  upon  George  Fieschi 
Heneage  becoming  seised  in  possession  of 
the  uncle's  estate,  the  devised  estate  did 
or  did  not  go  to  the  trustees  to  preserve 
contingent  remainders.  If  it  did  not,  then 
the  contingent  remainders  to  the  first  and 
other  sons  of  G.  F.  Heneage  in  tail  male 
were  defeated,  and  the  estate  devolved  on 
G.  F.  Heneage  in  fee,  as  the  testator's  heir, 
and  the  plaintiff  took  nothing  under  the 
will.  If  the  estate  did  go  to  the  trustees 
to  preserve,  then  the  contingent  remainders 
to  the  first  and  other  sons  of  G.  F. 
Heneage  were  preserved,  and  the  defendant 
and  the  plaintiff  became  on  their  births 
auGcessive  tenants  in  tail  male  in  remain- 
der; and  upon  the  defendant  becoming  on 
his  Esther's  death  seised  in  possession  of  the 
uncle's  estate,  the  shifting  clause  operated 
to  cause  his  estate  tail  under  his  grand- 
father's will  to  cease,  and  the  devised 
estate  thereupon  went  over  to  the  plaintiff 
as  being  the  next  in  remainder.  The  Court 
of  Queen's  Bench  decided^  that  on  G.  F« 


Heneage,  the  tenant  for  life,  becoming 
seised  in  possession  of  the  uncle's  estate, 
the  devised  estate  passed  under  the  riiift- 
ing  clause  to  the  trustees  to  preserve 
contingent  remainders,  and  so  the  contin- 
gent remainders  to  his  first  and  other  sons 
were  preserved. 

This  is  a  strong  case,  because,  in  order 
to  arrive  at  this  conclusion,  it  was  neces- 
sary to  get  over  Ihese  words  in  the  aihifting 
clause,  "And  in  such  case  my  will  and 
meaning  is,  that  the  next  in  remainder, 
according  to  the  uses  of  this  my  will,  shall 
succeed  to,  and  have  and  enjoy  my  estate 
hereby  devised,  as  if  my  ssid  son,  G.  F. 
Heneage,  or  any  such  son  or  sons  of  his 
was  or  were  respectively  dead."  These 
were  certainly  difficult  words  to  get  over, 
because  if  G.  F.  Heneage  had  been  actu- 
ally dead,  there  would  of  course  have  been 
an  end  of  the  estate  to  the  trustees  to  pre- 
serve contingent  remainders,  which  was  only 
to  endure  during  the  life  of  G.  F.  Heneage. 
But  the  Court  did  get  over  these  words  in 
favour  of  the  clear  intention  of  the  testator, 
that  the  devised  estate  should  go  to  the 
first  and  other  sons  of  G.  F.  Heneage. 
The  Court  seems  to  have  considered  that 
the  first  and  other  sons  of  G.  F.  Heneage 
where  those  who  substantially  possessed 
the  testator's  regard  as  next  in  remainder 
to  G.  F.  Heneage,  though  they  were  un- 
born, and  that  the  estate  to  the  trustees 
was,  in  his  view,  a  mere  instniment  for 
preserving  the  remainders  limited  to  them, 
and  as  it  were  an  appendage  to  thoae 
remainders.  If  G.  F.  Heneage  had  actu- 
ally died,  the  next  in  remainder  would 
have  been  his  first  son,  if  he  had  one; 
and  in  directing  the  estate  to  go  to  the 
next  in  remainder,  as  if  G.  F.  Heneage 
were  dead,  the  testator  intended  that  it  was 
to  go  to  his  first  son,  if  he  should  have  one 
at  his  death ;  and  that  intention  could  only 
be  accomplished  by  holding  that  the  estate 
should  go  to  the  trustees  to  preserve  the 
contingent  remainders  to  the  first  and 
other  sons ;  and  so  the  Court  held.  Be- 
sides tlie  words  I  have  mentioned  as  diffi- 
cult to  get  over,  there  were  in  that  case 
other  words  in  the  clause  which  also  pre- 
sented some  difficulty,  though  not  so  great. 
The  language  of  the  shifting  claose  was, 
'*  The  next  in  remainder  shall  succeed  to, 
and  have  and  enjoy  my  said  estates."  The 
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word  "enjoy"  nemed  to  poiDt  to  lome 

pcnoB  or  penoni   who  choald   Uke  the 

MUte  beneficiilly,  and  not  to  mere  truit«e> 

to  preterre  contingent  reniainden.     Yet 

tbe  CoDrt  got  OTBT  that  difficulty,  in  order 

toeffeetoate  the  teatator*!  intention,  that 

ifcTcr  O.  ¥.  Heneage  ihould  have  a  ton, 

IheetUte  ihonld  go  to  that  ton  in  tail. 

It  ii  coniidered   that    loroe    doubt   waa 

ftrown   npon    the    deeiiion    in    Do*   t. 

Hmajt,  by  a  paasing  obietration  of  Lord 

EUenborongh    in    Carr  t.    Lord    Errol. 

Unfortanately,    that   caae   being   decided 

npon  a  tut  lent  out  of  Chancery,  we  hare, 

Mcordiog  to  the  then  practice,  only  the  cer- 

tiiette,  without  any  reasons,  and  tlierefore 

it  ii  impoitible  to  Icnow  whether  the  Court 

did,  npon  foil  deliberation,  still  retain  any 

doobi  npon  the  dedsion  in  Doe  t.  Heneage, 

which  I  shall  presently  consider.     Upon 

eiimining  Carr  t.  Lord  Erral,  it  will  be 

iMn  that  the  ahifting  elanse  was  alt^^ther 

(tifierenl  from  that  in  Doe  t.  Heneage,  and 

thsttbedeciriona  and  the  eases  are  perfectly 

coniiitent  with  each  other ;  and   though 

Dti  T,  Heneage  has  been  cited  in  a  great 

naoiber  of  subsequent  cases,    I   am   not 

"Wire  it  has  ever   been  formally   diiap- 

ptoKd  of.     Bot  whether  Lord    Kenyon 

■nd  the  other  Judges  who  decided  Doe  v. 

Hautge  were  oi  were  not  justified  in  get- 

tiBgover  the  difficult  words  which  oocurred 

in  the  shifting  clause  in  that  case,  no  such 

difficulty  is  presented   by  the   case  now 

before  me.     The  shifting  elanse,  in  both 

nses,  consists   of  two  distinct  branches : 

tlie  one  directing,  upon  the  happening  of  a 

Main  event,  the  cesser  of  the  estate  or 

interest  limited   to  a  party,  and  the  other 

directing  that  the  esUte  shall  go  over  to 

the  next  in  remainder.    In  Doe  t.  Heneage 

the  latter  branch  of  the  clause  was  in  these 

tenns:  "And  in  such  case  my  will  and 

meaning  is,  that  the  nest  in   remainder, 

sccording  to  the  uses  of  this  my  will,  shall 

nccted  to,  and  have  and  enjoy  ray  said 

Mtte  hereby  derited,  M  if  my  son  Qeo^^ 

F<  Heneage  was  dead."     So  that,  to  tbia 

latter  branch  of  the  clttnse,  directing  that 

the  estate  abonld  go  over  to  the  next  in 

Tcraainder,   there  was  Added  a  direction, 

that  it  should  go  to  the  next  in  remainder 

u  if  G.  F.  Heneage  was  dead  ;  and  it  was 

this  Isst-mentioned  direction  that  presented 

the  difficulty,   because  if  O.  F.  Heneage 
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wu  dead,  the  estate  of  the  tnutees  to  pre- 
serre  contingent  remainders,  which  was 
only  to  endnre  during  his  life,  would  have 
determined.  In  the  caae  now  before  me 
this  last-mentioned  direction  doea  not 
occur.  For  though  it  is  tme  the  words 
"aa  if  he  were  dead"  do  oeeur  in  the 
shifting  elauae,  they  occur  not  in  connexion 
with  the  latter  branch  of  the  cUnae,  wbieh 
directs  that  the  estate  shall  go  to  the  next 
in  remainder,  but  in  oonoexion  with  tb* 
former  branch,  which  directs  the  cesser  of 
the  estate  limited  to  the  party  becoming 
entitled  to  the  other  property. 

The  terms  of  the  shifting  clanae  in  the 
case  before  me  are, "  then  and  from  thence- 
forth the  limitations  hereby  made  in  hie 
favour  shall  cease,  determine  and  be  abso- 
Intely  void,  as  if  he  were  dead,  and  the 
said  hereby  devised  lands  shall  go  over 
to  the  person  next  entitled  in  remainder," 
without  adding  "  as  if  he  were  dead."  So 
that  the  direction  is,  that  hia  estate  is  to 
cease  as  if  he  were  dead  ;  bat  not  that  the 
lands  shall  go  over  to  the  next  in  remain- 
der aa  if  he  were  dead.  This  appears  to 
me  to  be  a  substantial  and  important  dis~ 
tinction.  What  then  is  the  meaning  and 
operation  of  the  words  "  as  if  he  were 
dead,"  when  added  to  the  braneh  of  the 
clause  which  directs  the  ceaser  of  his 
estate  7  Simply  to  express  in  atrong  and 
unmiatakeable  terms  ^e  testator's  inten- 
tion that  the  estate  of  the  tenant  for  life  is 
to  ceaae  absolutely  and  entirely,  and  to  all 
intents  and  purposes.  If  he  were  dead,  of 
course  his  estate  would  ceaae  absolutely 
and  entirely,  and  to  all  intents  and  pur- 
poses  ;  and  therefore  the  testator,  intending 
that  the  estate  should  cease  absolutely  and 
entirely,  and  to  all  intents  and  purposes, 
illustrates  his  intention  by  saying,  that  it 
shall  cease  as  if  the  party  were  dead, 
although  not  actually  dead.  But  these 
words,  "  as  if  he  were  dead,"  having  thus 
performed  their  function  in  the  former 
branch  of  the  clause,  which  directs  the 
cesser  of  the  estate,  what  ground  is  there 
for  carrying  them  on  to  the  latter  branch 
of  the  clause,  v^ch  directs  that  the  landa 
shall  go  over  to  the  person  next  entitled 
in  remainder  T  Why  are  we  to  construe 
this  latter  branch  as  if  the  testator  had 
said,  that  the  land  ahall  go  over  to  the 
peraoD  next  entitled  in  remainder,  as  if 
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tbe  party  were  dead«  when  in  truth  he  has 
said  no  such  thing  ?  To  do  so  appears  to 
me  to  be  nothing  less  than  a  gratuitous 
importation  into  a  will  of  a  direction  which 
the  testator  has  not  inserted,  and  which,  so 
far  from  being  required  in  order  to  effec- 
tuate any  general  intention  of  the  testator, 
does  in  fact  defeat  it.  So  that  even  if  the 
decision  in  Doe  v.  Heneage  be  open  to 
reasonable  doubt,  the  ground  for  such 
doubt  does  not  exist  in  the  case  now  under 
consideration.  And  even  if  Doev,  Heneage 
had  been  actually  overruledy  which  it  never 
has  been,  it  would  not  cease  to  be  deserv- 
ing of  notice,  as  shewing  how  strong  is  the 
disposition  of  a  Court  of  justice  to  get 
over  difficulties,  in  order  to  give  effect  to 
the  testator's  intention  that  the  estate 
should  go  to  the  unborn  son  of  the  party 
whose  estate  is  to  cease  and  determine. 
The  only  expression  in  the  shifting  clause, 
in  the  present  case,  which  presents  any 
difficulty,  is  the  word  "person"  in  the 
singular  number :  the  words  being,  "  shall 
go  over  to  the  person  next  entitled  in  re- 
mainder,'* from  which  it  may  be  argued, 
that  the  testator  could  not  have  intended 
by  that  word  **  person,"  in  the  singular,  to 
express  the  two  trustees  to  preserve  the 
contingent  remainders ;  but  I  do  not  feel 
any  hesitation  in  getting  over  that  difficulty 
in  favour  of  the  clear  intention. 

I  now  come  to  the  case  of  Carr  v.  Lord 
Errol.  This  is  a  clear  case  in  which  there 
was  no  need  to  keep  up  the  estate  to  the 
trustees  to  preserve  contingent  remainders, 
because  the  testator  himself  directed  that 
on  the  happening  of  the  event  upon  which 
the  shifting  clause  was  to  come  into  opera- 
tion, the  contingent  remainders  as  well  as 
the  life  estate  were  to  cease,  and  therefore 
there  were  no  longer  any  contingent  re- 
mainders to  be  preserved.— [His  Honour 
stated  the  facts  of  the  case  and  proceeded] 
— Here  the  shifting  clause  is  very  different 
from  that  in  Doe  v.  Heneage^  as  well  as 
from  that  in  the  case  now  before  me,  for, 
by  the  very  terms  of  the  shifting  clause 
itself,  upon  W.  Hay,  the  tenant  for  life, 
becoming  Earl  of  Errol,  not  only  his  life 
estate,  but  the  estate  and  use  limited  in 
remainder  to  his  sons  in  tail  was  directed 
to  cease  and  determine,  that  is,  the  contin- 
gent remainders  which  the  estate  to  the 
trustees  was  intended  to  support,  were  at 


an  end,  and  therefore  no  longer  needed  in 
order  to  effectuate  the  testator's  intention. 
Therefore,  the  Court  decided  that  Lady 
Charlotte  Carr  was   the  person  next  in 
remainder.     The  decision  in  Cart  v.  Lori 
Errol  does  not  in  the  least  conflict  with 
that  in  Doe  v.  Heneage^     The  next  case 
is  Stanley  v.  Stanley^  before  Sir  William 
Grant. — [His  Honour  stated  the  facta  of 
the  case. J — It  was  there  held,  first,  that 
Thomas  Massey  took  a  vested  estate  for 
life,  after  an  estate  in  the  trustees  for  to 
many  years  as  his  minority  might  last ; 
secondly,  that  the  question  on  the  shifting 
clause  must  be  decided  in  the  same  manner 
as  if,  instead  of  a  direction  to  the  trustees 
to  convey  to  the  uses  mentioned,  the  de- 
vise  had   been  directed    to   those  uses; 
and,  thirdly,  that  the  trustees  in  making 
the  conveyance  directed,  had  no  power  to 
mould  or  to  alter  the  limitations.    Now, 
in  June  1800,  Thomas  Massey  had  become 
possessed  of  the  Puddington  estate,  and 
so  the  event  had  happened  upon  which  his 
estate  for  life  ceased  and  determined.    At 
that  time  he  had   no   son   bom,  so  the 
limitations  to  his  first  and  other  sons  in 
tail  male  were  then  contingent  remainders 
which  required  the  existence  of  tbe  estate 
in  the  trustees  to  support  them.    T«  Mas- 
sey  attained  the   age   of   twenty-one  in 
1804,  up  to  which  time  there  was  no  doubt 
the  devisees  in  trust  were  to  receive  tbe 
rents  and  to  lay  them  out  in  the  purchase 
of  other  estates.  He  had  no  son  bom  until 
November  1806,  so  that  nearly  three  years 
elapsed  between  the   time  when  his  life 
estate  under  the  will  ceased,  and  tbe  birth 
of  his  first  son.     The  first  question  then 
was,   who,   upon   the    cesser  of  tbe  life 
estate  of  T.  Massey,  became  entitled  to 
the  devised  lands  as  the  person  next  in 
remainder?     It  was  contended,  by  John, 
the  next  brother  and  tbe  next  tenant  for 
life  under   the   limitations,  that  he  was 
entitled.     Now,  it  is  important  to  obserre 
that  John  in  that  case  stood  precisely  in 
the  same  position  as  Mrs.  Lambarde  does 
in  the  present  case*     And  what  said  Sir 
W.  Grant  to  the  claim  of  John  .---"The 
next  question  is,  who  became  entitled  as 
the  person  next  in  remainder  under  tbe 
limitations  ?    By  that  description  must  be 
meant  the  person  next  in  remainder  after 
the  person  upon  whom   the  Puddington 
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(tUte  devolTcd.  It  Ib  not  ea*y  to  con- 
ceive how  John  conid  taj  be  suitAined 
that  chincter  and  aniwered  that  deicrip- 
tioQ,  there  being  a  pnvioui  limitation 
or,  which  i«  the  sitme  thing,  a  direction 
for  inch  limitation  to  trustees  to  preierre 
eonlingent  remainderi,  and  remaindera  to 
the  first  and  other  ions  of  T.  Masaey,  It 
wu,  however,  contended  that,  a*  the  next 
penon  in  remainder  was  to  became  entitled 
to  the  poiseasion,  he  mnst  be  a  penon 
npible  of  posseuion,  and  therefore  a  ton 
of  Thoma*  could  not  answer  that  descrip- 
tion. The  answer  to  the  objectian  is,  that 
the  tnwteei  to  preserve  contingent  re- 
nsindets  were  the  next,  and  thej  were 
cipable  of  possession,  and  under  the  pro- 
tection of  their  estate  the  contingent  re- 
in«nders  to  the  first  an^  other  sons  of 
Thomas  were  also  to  be  considered  as 
nibsjating  remainders,  to  prevent  John's 
■niweriog  the  description  of  next  in  re- 
msinder."  Thst  pssaage  is  a  complete 
uuwer  to  the  claim  of  Mrs.  Lamharde ; 
ind  it  will  be  observed  that  the  reason 
here  given  b;  Sir  W,  Grant  for  coming  to 
thst  conclusion  was,  that,  under  the  pro- 
tettion  of  the  estate  of  the  trustees  to 
preserve  contingent  remainders,  the  con- 
tingent remainders  to  the  unborn  first  and 
other  sons  of  Thomas  were  to  be  consi- 
dered as  subsisting  remainders,  bo  as  to 
prerent  John's  answering  the  description 
of  next  in  remainder.  So  in  the  present 
esae,  under  the  protection  of  the  estate  of 
the  tmstecB  to  preserve  the  contingent  re- 
mainders, the  contingent  remainders  to  the 
second  unborn  and  every  other  younger 
son  of  E.  H.  Turton  are  to  be  considered 
u  lubaisting  remainden,  so  bb  to  prevent 
Mrs,  Lambarde  answering  the  description 
of  next  in  remainder.  The  following 
observations  of  Sir  W.  Grant  bear  very 
■trocgly  upon  this  case,  and  the  learned 
Judge  held  that  the  trustees  to  preserve 
contingent  remainders  took  the  devised 
estate  as  next  in  remainder  until  the  birth 
of  a  son  of  Thomas,  and  that  such  son 
became  entitled  on  his  birth  as  tenant  in 
tail.  The  second  question  was,  who  was 
entitled  to  the  rents  between  the  time  when 
Thomas  attained  twenty-one  and  the  birth 
of  his  son  ?  and  Sir  W.  Grant  held,  that 
they  were  undisposed  of  by  the  will  and 
belonged  to  the  testator's  heir-at-law. 


The  next  case  to  he  noticed  is  Mor- 
riee  v.  Langkam.  The  two  reports  of 
thia  case,  though  relating  to  a  litigation 
between  the  same  parties,  do,  in  fact, 
relate  to  two  totally  different  instruments, 
containing  different  shifting  clauses,  and 
are  to  all  intents  and  purposes  two  distinct 
and  separate  cases. — [His  Honour  stated 
the  cases.] — The  question  under  the  will 
came  before  the  Vice  Chancellorof  England, 
who  decided  the  point  as  to  the  devised 
copyhold,  and  also  partially  decided  aa  to 
the  appointed  freehold,  holding  that  a  cer- 
tain interest  in  those  freeholds  was  nndia- 
posed  of  by  the  will,  and  that  therefore 
the  right  to  that  interest  must  be  governed 
by  the  deed ;  and  he  sent  a  case  for  the 
opinion  of  the  Court  of  Exchequer  on  the 
deed,  which  case  was,  of  course,  framed 
upon  the  supposition  that  the  power  of 
appointment  had  not  been  exercised.  So 
that,  in  the  report  in  Metton  ^  fVeUbg, 
we  have  the  decision  of  the  Court  of  Ex- 
chequer upon  the  deed,  and  in  the  report 
in  SinuMt  we  have  the  decision  of  the  Vice 
Chaneellor  upon  the  will.  I  will  consider 
first  the  case  in  the  Exchequer  on 
the  deed. — [His  Honour  stated  the  facts 
of  the  case,  and  said]— On  the  12th  of 
May  1812  James  Langham  became  en- 
titled in  possession  to  the  family  estates 
of  his  father.  Sir  James  Langham ;  and 
the  questions  for  the  opinion  of  the  Court 
were,  first,  whether,  upon  the  death 
of  Francis  Tutte,  in  January  1824,  Her- 
bert Langham,  the  second  son  of  Sir 
James  Langham,  took  any  and  what  estate 
in  the  lands  comprised  in  the  deed  ;  and, 
secondly,  whether  Langham  Christie  took 
any  and  what  estate  therein.  In  one  re- 
spect the  shifting  clause  resembles  that 
in  Carr  t.  Lord  Errol,  viz.,  that  on  the 
event  happening  of  James  Langham  be- 
coming entitled  to  the  possession  of  the 
family  estates  of  Sir  James  Langham,  not 
only  was  the  use  and  estate  limited  to  him 
to  cease  and  determine,  but  also  the  uses 
and  estates  limited  to  his  issue  male,  t.  e., 
to  his  first  Bad  other  sons.  So  that  there 
no  longer  remained  any  contingent  re- 
mainders which  required  to  be  preserved 
by  the  estate  limited  to  the  trustees  to 
preserve  contingent  remainders,  and  the 
estate  was  to  go  over  in  the  same  manner 
as  if  be  were  actually  dead  without  issue 
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nude,  and  therefore,  as  in  Cart  v.  Lord 
Errol,  it  was  decided  that  the  estate  went 
not  to  the  trustees  to  preserve  contingent 
remainders,  because  there  were  no  contin- 
gent remainders  to  preserve,  but  to  Lang- 
ham  Christie,  the  person  who  would  have 
been  next  entitled  if  James  Langham  had 
actually  died  without  issue  male. 

It  now  remains  to  consider  the  case  of 
Morrice  v.  Langham,  in  Simont,  which  was 
the  case  upon  the  will  of  Francis  Tutte,  dated 
the  24th  of  June  1820. — [His  Honour 
stated  the  facts  of  that  case.]^The  testator 
died  on  the  13th  of  January  1824.  On  the 
14th  of  April  1833  James  Hay  Langham 
became  entitled  in  possession  to  the  set- 
tled estates  of  Sir  James  Langham.  J.  H. 
Langham  had  then  no  son  born.  Ed- 
ward Ayshford  Landford  was  the  heir  of 
Herbert  Hay,  and  he  contended  that  as 
the  life  estate  of  J.  H.  Langham  had 
ceased  and  determined,  and  there  was  no 
son  of  J.  H.  Langham  to  take  the  estate, 
he  was  entitled  to  the  estate  as  the  person 
next  in  remainder  under  the  limitations. 
That  contention  was  precisely  the  same 
as  that  which  is  now  raised  by  Mrs.  Lam- 
barde,  for  she  contends  that,  as  the  life 
estate  of  E.  H.  Turton  has  ceased  and 
determined,  and  there  is  no  second  son  of 
E.  H.  Turton  to  take  the  estate,  she  is  the 
person  next  in  remainder  under  the  limita- 
tions. The  Court  decided  against  the 
claim  of  the  heir  of  H.  Hay.  With  re- 
ference to  that  claim,  the  Vice  Chancellor 
says,  at  page  279,  "  It  appears  to  me  that 
it  is  quite  impossible  to  argue  the  case  on 
behalf  of  the  heir  of  H.  Hay  without  run- 
ning into  a  manifest  inconsistency,  and 
without,  in  effect,  contradicting  the  prin- 
ciple of  Hopkini  v.  HopkinSy  and  other 
cases  of  that  kind,  which  are  unquestion- 
able. It  appears  to  me  that  the  real  effect 
of  Stanley  v.  Stanley,  Doe  v.  Hentage  and 
Carr  v.  Lord  Errol  is  this,  that  the  Courts 
are  bound  to  construe  the  words  of  cesser, 
as  nearly  as  they  possibly  can,  in  their 
simple  and  ordinary  sense ;  and  my  opinion 
is,  that  there  is  no  mode  whatever  of  con- 
struing the  words  of  cesser  in  the  will  of 
Mr.  Tutte  which  can  have  the  effect  of 
giving  any  interest  to  the  right  heirs  of 
H.  Hay."  The  Vice  Chancellor  does  not 
here  expressly  refer  to  the  estate  limited 
to  the  trustees  during  the  life  of  the  tenant 


for  life  in  trust  to  preserve  contingent 
remainders,  because  the  whole  legal  fee 
being  in  the  devisees  in  trust,  that  estate, 
according  to  Hopkins  v.  Hopkhu,  was  of 
itself  sufficient  to  support  all  the  eontin- 
gent  remainders,  even  if  there  had  not 
been  an  estate  limited  to  trustees  during 
the  life  of  the  tenant  for  life  in  trust  to 
preserve  contingent  remainders.  The  Court 
having  decided  against  the  claim  of  the 
heir  of  H.  Hay,  the  next  question  was,  who 
was  entitled  to  the  rents  and  profits  from 
the  time  when  J.  H.  Langham  became 
possessed  of  the  settled  estates  of  Sir  J. 
Langham  until  he  should  have  a  son  to 
take  the  estate  ?  J.  H.  Langham  could  not 
have  them  because  his  estate  and  interest 
had  ceased  and  determined  by  the  express 
direction  of  the  testator.  The  specific 
disposition  of  them  having  failed,  the  rents 
of  the  freeholds  were  held  to  go  as  in  de- 
fault of  appointment,  and  to  belong  to  the 
person  who  might  be  entitled  under  the 
deed  of  1804,  which  created  the  power,  and 
for  that  reason  the  Vice  Chancellor  directed 
the  case  to  be  sent  to  the  Court  of  Exche- 
quer upon  the  question  under  that  deed. 
As  to  the  rents  of  the  copyholds,  vhich 
were  not  included  in  the  deed,  and,  there- 
fore, not  appointed  but  devised,  it  was  held, 
that  they  belonged  to  the  residuary  devisee. 
On  appeal  to  the  House  of  Lords  (I) 
the  decree  was  affirmed  as  to  the  eopffholdt, 
but  it  was  reversed  as  to  the  freeholds,  not 
on  the  merits,  but  merely  on  the  gronnd 
that  it  was  an  attempt  to  decide  a  ques- 
tion between  co-defendants. 

These  authorities  appear  to  me  to  he 
sufficient  to  establish  these  propositions:— 
First,  that  in  cases  of  this  nature  the  Court 
will  endeavour  to  effectuate  the  testator's 
intention  that  the  estate  should  go  to  the 
unborn  sons  of  the  tenant  for  life  whose 
estate  has  ceased  and  determmed,  as  well 
as  his  intention  that  the  two  estates  should 
not  vest  in  the  same  person.  Secondly, 
that  for  this  end  the  Court  will  struggle 
with  and,  if  possible,  get  over  particular 
expressions  which  seem  to  stand  in  the 
way  of  that  intention.  Thirdly,  that  if 
there  be  contingent  remainders  to  the  un- 
born sons  of  a  tenant  for  life,  whose  lile 
estate  has  ceased  and  determined,  which 

(1)  Sandford  v.  Morrice,  11  CI.  ft  F.  567. 
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reqoire  to  be  aupporfed  by  tlie  estatfl 
limiud  to  tnisteei  to  preterre  contingent 
Kmaiaden,  thoie  tniiteei  ihall,  if  poatible, 
be  held  to  take  the  ettate  u  the  penons 
nrxt  in  remainder,  (or  the  piirpoie  of  sup- 
porting the  contingent  lemainden  next  in 
remiinder,  and  not  the  perion  to  whom 
the  estate  is  limited  after  the  expiration  or 
failure  of  the  eatatei  limited  to  the  anbom 
•oniDrthe  tenant  for  life.  Fourthly,  that 
the  iatennediate  rent*  accruing  between 
tbe  time  when  the  estate  of  the  tenant  for 
life  ceued  and  the  birth  of  bis  son  entitled 
under  the  limitations,  sball  belong  to  the 
reiiduary  devisee,  if  there  be  a  residnary 
dcTiae,  and  if  not,  then  to  the  testator's 
heir-st-law.  Mrs.  lArobarde'a  bill  must, 
ikrefore,  be  dismissed. 


M.R.     r 

p.  17,  18,  21. 1 


THK  MBTaOFOLITAK 
COUNTISS  ASHURAHCK 
BOCIKTY  *.  BROWN. 

FuluTts  — Maehintry  —  Mortgagee  — 
Righti  againtt  Creditori — Cottt. 

A  leuee  of  iteel  and  iron  workM  aitigned, 
ig  itag  of  mortgage,  the  land,  tcUk  the  ajh 
purlenancei,  and  alto  the  machinery  tpeeified 
is  tke  lehedule, "  a»d  all  engines,  ntaehinerg, 
pcttret  and  thing*  which  might  thereafter  be 
Jued  and  fattened  m  or  iipm  the  taid  pre- 
DMH,  whether  in  addition  to  or  tuhttHntion 
</  the  teveral  fixtttrei,  machinery,  artieiei 
ttdthing*  specified  in  the  tehedMle" : — Held, 
Oial  Ihae  leardt  referred  not  merely  to  addi- 
tion to  txigting  machinery,  6hI  alio  la  any 
int  maehinery  fixed  or  fattened  to  the  milt. 

The  eontlrnetion  of  the  vordi  "fixed  and 
fatttntd,"  a*  applied  to  maehinei,  their  ad' 
jtwett  and  removable  partt. 

The  Albion  Iron  and  Steel  Works  were 
eatablisbed,  by  William  Henry  Brown,  upon 
a  piece  of  land  at  Neepaend,  in  the  parish 
cr  Sheffield,  which  haj  been  demised  to 
luRi  from  the  2ath  of  March  1856,  for  a 
term  of  SOO  years,  subject  to  various  rents 
sod  coven  ants. 

By  a  deed,  dated  the  23rd  of  September 
1856,  W.  H.  Brown  Hsigned  the  works, 
the  rolling-mill  and  the  piece  or  parcel  of 
laad,  with  the  appurtenancea,  and  also  all 
that  ateam-cngine  aet  up  and  fixed  fbi 


working  the  rolling-mill  and  the  boilen, 
wheels,  shafta,  machinery,  gearing,  sppa- 
raius,  truna  of  rolls,  shears,  fixtures  and 
things  of,  in  and  connected  with  the  roll- 
ing-mill, as  specified  in  the  schedule  there- 
under written,  and  all  engines,  machinery, 
fixtures  and  things  which  might  thereafter 
be  fixed  and  fastened  in  or  upon  the  same 
premises,  whether  in  addition  to  or  substi- 
tution of  the  several  fixtures,  machinery, 
articles  and  things  specified  in  the  said 
schedule,  to  Benjamin  Vickers,  Eliaa  Lowe 
and  Edward  Vickers,  to  hold  the  land  and 
such  of  tbe  machinery  and  fixtures  aa  were 
of  the  nature  of  realty,  for  the  residue  of 
the  term  of  800  yeaia,  subject  to  the  renta 
and  covenants  reserved  by  the  lease,  and 
to  hold  such  of  the  machinery  and  fixtures 
as  were  of  the  nature  of  personalty  abso- 
lutely, as  a  aecurity  for  the  repayment,  on 
the  2Srd  of  March  1857,  of  the  sum  of 
2,500J.  with  interest  at  Si.  per  eent.  Tbs 
deed  contained  a  power  of  aale  on  dehnlt; 
and  also  a  power  of  entry,  and  a  power  of 
entry  and  distress ;  and  W,  H.  Brown 
attorned  tenant  from  year  to  year  to  the 
mortgagees. 

The  following  schedule  wa*  attached  to 
the  deed  :^Four  steam  boilera  and  ateam 
pipes  and  ralvea,  complete ;  aixty-borae 
power  steam-engine,  complete ;  driving- 
wheel  and  shaft,  fly-wheel  and  shaft, 
two  speed-wheels  and  shaft,  long  un-> 
derground  abaft,  four  speed- wheels  at  end 
of  ditto,  long  train  of  rolls  for  file  steel, 
consisting  of  a  bed-plate  and  its  founda- 
tion, ten  standards'  or  housings,  one  pair 
of  pinions  and  four  pairs  of  rolls,  with 
■pindlea  and  coupling  boxea  to  eacb 
pair ;  train  of  rolls  for  rounds,  Sec,  con- 
sisting of  bed-plates  and  foundations,  ten 
standards  or  houaingt,  tbree  pinions,  three 
high  set  of  rolls,  pair  of  two-feet  rolls  and 
twopairsof  tweWe-inch  rolls  with  spindles 
and  coupling  boxes,  complete ;  turning 
lathe,  pair  of  shear*,  forty  tons  or  upwards 
of  cast-metal  floor  plate*,  nine  large  metal 
pillars  and  girder*  for  roof  of  rolling.mill. 

The  plainti^,  with  a  view  to  a  loan, 
procured  a  new  inventory  and  valuation  to 
be  made  of  the  fixturea  and  fitting*  of  the 
mill,  but,  on  tbe  18tb  of  February  18S7, 
W.  H.  Brown  again  assigned  the  same 
premises  by  tbe  same  description  and  with 
the  aame  schedule,  to  the  plaintiffs,  by  way 
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of  mortgage,  to  secure  the  repayment  of 
500/.  and  interest. 

On  the  27th  of  October  1858,  Messrs. 
Vickers  &  Lowe  transferred  their  mort- 
gage security  of  the  2drd  of  September 
1856  to  the  plaintiffs. 

On  the  31st  of  August  1857  Mr.  Brown 
assigned  all  the  fixtures,  articles  and  things, 
in  the  rolling-mill  to  Messrs.  R.  Brown  & 
H.  Cooper,  for  the  benefit  of  his  creditors, 
subject  to  the  mortgages. 

Various  alterations  were  made  both  in 
the  rolling-mill  and  in  the  machinery,  ftc, 
by  additions,  between  the  dates  of  the  first 
and  second  mortgages,  as  well  as  after  the 
date  of  the  second  mortgage. 

The  trustees  under  the  deed  of  compo- 
sition, claimed  a  great  part  of  the  ma- 
chinery, &c.  in  the  mill,  and  in  particular 
nearly  the  whole  of  what  had  been  substi- 
tuted or  added  after  the  date  of  the  mort- 
gages ;  they  consisted  of  a  furnace,  with 
plates  at  the  mouth,  a  steam  hammer  and 
anvil,  four  pairs  of  rod  rolls,  one  pair  of 
cutters,  two  pairs  of  pinions,  two  straighten- 
ing-plates,  forty  tons  of  additional  metal 
flooring  plates,  a  boiler,  engine,  and  turn- 
ing lathe,  used  for  cutting  the  surface  or 
the  grooves  in  the  rolls. 

It  was  alleged  that  these  were  fixtures, 
and  that  some  of  them  were  comprised  in 
a  valuation  made  at  the  date  of  the  second 
mortgage,  and  that  such  of  them  were 
intended  to  have  been  added  to  the  sche- 
dule to  that  deed,  but  that  they  were  by 
mistake  omitted. 

The  bill  then  prayed  that  the  plaintiffs 
might  be  declared  entitled  to  the  machinery, 
&c.  in  the  rolling-mill,  and  that  the  sche- 
dule might  be  rectified. 

Mr.  R.  Palmer  and  Mr.  W,  W.  Mache- 
son,  for  the  plaintiffs. 

Mr,  Lloyd  and  Mr.  Terrell,  for  the  de- 
fendants, referred  to 

Trappea  v.  Barter,  2  Cr.  &  M.  153 ; 
s.  c.  3  Tyrw.  603 ;  3  Law  J.  Rep. 
(n.s.)  £xch.  24. 
Fisher  v.  Dixon,  12  CI.  &  F.  312. 
Hare  v.  Norton,  5  B.  &  Ad.  715;  s.  c. 
2  Nev.  &  M.  428;  3  Law  J.  Rep. 
(n.s.)  K.B.  41. 
Ex  parte  Barclay,  5  De  Gez,  M.  &  G. 
403 ;  s.  c.   nom.  Ex  parte  Gawan^ 
25  Law  J.  Rep.  (n.s.)  Bankr.  1. 


Whittnore  v.  Empton,  23  Beav.  813 ; 

s.  c.  26  Law  J.  Rep.  (n.s.)  Cbanc 

364. 
HutehinMon  v.  Kay,   Ibid.  413 ;  s.  e. 

26  Law  J.  Rep.  (n.s.)  Cbanc.  457. 
Ex  parte  Reynell,  2  Mont.  D.  &  D. 

443. 
Ex  parte  Bentley,  Ibid.  591. 
Ex  parte  Cotton,  Ibid.  725. 
Mather  v.  Frazer,  2  Kay  &  J.  536; 

8.  c.  25  Law  J.  Rep.  (n.s.)  Cbanc. 

361. 
Hubbard  v.   Bagshato,  4  Sim.  326; 

s.  c.  9  Law  J.  Rep.  Chanc.  190. 
Wiltshear  v.  Cottrell,  1  £.  &  B.  764; 

s.c.  22  Law  J.  Rep.  (n.s.)  Q.B.  177. 
Place  V.  Fayy,  4  Man.  &  Ry.  227; 

s.  c.  7  Law  J.  Rep.  K.B.  195. 
Winn  V.  Ingilby,  5  B.  &  Aid.  625. 
Waterfall  v.  Penistone,  6  £1.  &  B.  876; 

s.  c.  26  Law  J.  Rep.  (n.s.)  Q.B.  100. 
Skipp  V.  Harufood,  2  Swanst.  586. 
Williams  v.  Evans,  23  Beav.  239. 

The  Master  op  the  Rolls.— The 
words,  "  all  engines,  machinery,  fixtures 
and  things  which  may  be  hereafter  fixed 
and  fastened  in  or  upon  the  said  premises," 
&c.,  in  the  mortgage-deed,  refer  to  any 
new  machinery  fastened  and  fixed  to  the 
mill,  and  not  merely  to  additions  to  existing 
machinery ;  and,  though  there  is  obscurity 
about  the  clauses  in  ibe  deed  on  this  sub- 
ject, still  whatever  was  substituted  for 
anything  which  was  loose  at  the  date  of 
the  mortgage,  and  which  was  essential  for 
the  management  and  carrying  on  of  the 
mill  as  a  rolling-mill,  would  pass  under 
those  words.  But  it  is  not  necessary  to 
go  into  that  question,  as  from  the  evidence 
it  apparently  does  not  arise.  The  words 
••  fixed  and  fastened"  may  for  the  purpose 
of  every  question  raised  in  this  case,  be 
considered  as  governing  the  meaning  of 
the  whole  sentence  ;  consequently,  the 
Court  has  nothing  to  do  but  to  regard  the 
evidence  in  respect  to  each  particular 
article  in  dispute,  with  a  view  to  see 
whether,  in  the  legal  sense  of  the  words, 
they  are  fixed  on  the  premises,  using  the 
word  "  fixed "  in  the  same  way  as  it  was 
in  Mather  v.  Frazer.  Now,  so  looking  at 
it,  I  will  consider  the  articles  in  the  order 
they  have  been  brought  to  the  attention  of 
the  Court.     The  donkey  engine  has  been 
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given  np.  There  ii  then  the  enpne  for 
the  tnming-lathe  and  tbe  i team- hammer. 
I  class  them  together,  aince  it  ii  admitted 
m  the  eridence  that  they  stand  on  the 
Mine  principle.  The  way  they  are  fixed 
ii  ihia:  some  ashlar  itone  is  laid  on  the 
ground  on  a  sound  fonndation  made  for 
it  at  the  same  depth  in  the  ground,  and 
thii  ashlar  stone  ii  laid,  with  mortar,  in 
the  ordinary  way;  the  steam-hammer,  or 
at  least  the  firm  part  of  the  machine,  is 
screwed  down  on  to  the  stone  by  screwt; 
it  is  consequently  fixed  into  the  ground, 
and  is  a  fixture.  The  ashlar  stone  is 
dearly  hnilt  or  fixed  into  the  ground  upon 
which  this  machine  is  fastened.  It  may, 
no  douht,  he  removed,  and  so  may  ft 
iteam-engine  from  any  species  of  mill, 
if  it  is  thought  fit,  if  means  are  taken. 
Yet  if  it  is  built  into  the  premises,  it  is 
treated  aa  fastened  to  the  ground.  Thii 
steam-hammer  roust  be  considered  aa  fas- 
tened to  the  freehold,  and  accordingly  it 
rames  within  the  clause  of  the  deed.  The 
anvil,  though  not  fixed  upon  the  ground, 
is  adjacent  to  the  machine,  and  essential 
to  it.  Therefore,  so  far  as  the  engine  for 
the  tuming-Uthe  and  the  steam-hammer 
and  the  anvil  are  concerned,  they  must 
go  to  the  mortgageea  under  the  terms  of 
the  deed.  Then  there  is  the  boiler ;  that 
&Iso  is  fastened  to  the  freehold.  It  ia  im< 
possible  to  treat  it  in  any  other  point  of 
view.  Here,  exactly  in  the  same  way, 
sn  excavation  is  made  to  obtain  a 
firm  foundation ;  then  the  masonry  is  built 
np  to  receive  the  boiler ;  the  boiler  is 
then  placed  into  it  on  supports  in  tbe 
brickwork  on  which  it  rests ;  then  two 
or  three  Uers  of  additional  brickwork 
are  added  on  the  top  to  fasten  it,  and 
it  is  fixed  there  completely.  It  is  im- 
possible to  say  that  the  boiler  is  not 
built  into  or  attached  to  the  freehold, 
otherwise  nothing  is  attached  to  tbe  free- 
hold. Yon  must  take  away  the  brickwork 
in  order  to  get  it  out ;  yon  are  obliged  to 
do  the  aame  with  a  copper  or  an  oven, 
which  ia  fixed  into  the  ground.  It  must 
be  held  to  be  affixed  to  the  ground.  I  had 
more  doubt  about  tbe  furnace ;  but  the  evi- 
dence aalisfies  me,  that  the  furnace  is  also 
affixed  to  the  freehold.  It  appears  to  stand 
thus  -.—In  the  first  place,  a  foundation  ia 
btiilt  of  common  brick,  which,  aa  in  other 


cases,  goes  down  a  cerbun  depth  into  the 
ground,  making  a  foundation.  Theiiirnace 
itself  is  constructed  of  fire-bricks  fastened 
together  with  fire-clay  in  a  peculiar  mode, 
so  as  to  form  tbe  greatest  protection  againat 
fire  which  they  are  capable  of  acquiring, 
and  it  is  cased  with  iron  plates  fastened 
together  with  iron  rods  which  are  driven 
through  in  various  directions.  If  it  were 
merely  resting  on  the  brickwork,  there 
would  have  been  considerable  doubt  whe- 
ther it  was  or  was  not  a  fixture  ;  but  the 
evidence  is,  that  the  fire-bricks  which  form 
the  bottom  of  tbe  furnace  touch  upon  the 
common  bricks  which  form  tbe  foundation, 
and  that  it  does  not  merely  rest  there ;  that 
the  method  is  to  unite  the  two  with  mor- 
tar. It  is  true,  tbe  furnace  is  made  of 
bricks  of  a  different  species,  probably  of 
a  more  costly  description,  with  a  set  of  iron- 
plates  attached  to  them,  and  for  that  reason 
they  do  not  dovetail  one  brick  into  an- 
other, as  in  another  part,  and  there  is  a  dif- 
ferent and  complete  layer  of  bricks  on  tbe 
top  of  the  common  bricks.  In  addition  to 
that,  two  of  tbe  iron  plates  which  are  near 
tbe  mouth  of  the  furnace  go  down  into 
the  ground  some  little  distance,  close  by 
the  side  of  tbe  brickwork,  which  is  covered 
with  earth,  and  it  is  fixed  there  by  mortar, 
at  the  same  time,  to  this  common  brick 
pedestal  which  supports  it;  it  must,  there- 
fore, also  be  considered  as  a  fixture  in  the 
same  way.  As  to  the  cutters,  they  do  not 
appear  to  be  fixed  on  the  bed.  There  is 
apparently  a  bed-plale,  which  is  not  fas- 
tened at  all  into  the  ground.  The  usual 
mode  of  putting  down  bed<plates  is  to 
make  a  solid  foundation  for  them,  some- 
times of  ashlar,  sometimes  mixed  with 
wood,  and  then  to  rest  the  bed-plate  on 
that ;  but  the  bed-plate  is  not  fixed  to  it 
in  any  way  whatever.  There  is  not  such 
a  thing  as  a  screw.  They  may  clearly  be 
moved,  though  no  doubt  a  very  consider- 
able degree  of  power  is  required  to  move 
them,  as  they  are  very  heavy ;  hut  they 
are  merely  resdng  on  that  foundation. 
Then  comes  the  bed-plate  which  has  been 
introduced  into  the  mill  subsequently  to 
the  mortgage-deed  with  the  cutters,  and  the 
cnttera  do  not  appear  to  he  in  any  way 
fastened  to  the  freehold.  The  bed-plate 
is  not  fastened  to  the  freehold,  and  even  if 
it  were,  I  doubt  whether  a  cutter,  merely 
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wedged  in  with  pieces  of  wood,  which  may 
be  easily  removed  at  pleasure,  is  different 
from  those  things  which  come  within  the 
case  of  Hutchinson  v.  Kay,  The  same  ob- 
servation applies  to  the  straightening- plates, 
though  there  is  a  small  portion  of  them 
which  penetrates  into  the  ground  for  a  few 
inches;  but  that  is  merely  accidental ;  it  is 
not  for  the  purpose  of  using  the  straighten- 
ing-plate :  it  is  made  in  that  form  for  the 
purpose  of  preventing  irregularities  in 
its  construction  when  cast.  Accordingly, 
the  straightening-plates  when  laid  down 
do  not  appear  to  be  fixtures,  or  fast- 
ened or  fixed  into  the  ground,  and  they 
must  be  treated  as  things  which  might  be 
taken  away.  The  evidence  would  seem  to 
say  that  neither  the  straightening-plates  nor 
the  bed-plates  for  the  cutters  (although 
they  form  a  part  of  the  floor  of  the  mill) 
could  be  used  as  the  common  metal-plate 
flooring  of  the  mill.  Then  I  come  to  the 
metal  flooring  of  the  mill,  part  of  which,  it 
appears,  was  put  down  between  the  date  of 
the  two  mortgage-deeds,  and  part  subse- 
quently to  the  second  deed.  It  appears  to 
be  quite  loose,  and  therefore  not  a  fixture. 
The  question  does  not  turn  upon  whether  it 
IS  essential  to  the  working  of  the  mill,  be- 
cause, if  half  the  mill  is  covered  the  roll- 
ing-mill can  still  be  carried  on  effectually; 
although,  no  doubt,  the  mill  would  be 
more  perfect,  and  it  would  be  more  conve- 
nient if  the  whole  of  the  floor  had  been 
covered  with  these  metal-plates.  Then 
the  question  arises  as  to  that  part  which 
was  put  down  between  the  date  of  the  two 
mortgage-deeds,  whether  this  Court  can 
reform  the  second  deed  by  inserting  the 
metal  flooring,  because,  as  I  understand, 
the  schedule  of  the  second  deed  does  not 
include  the  metal  flooring.  I  cannot,  how- 
ever, alter  the  deed  upon  the  valuation 
made  when  the  plaintiffs  took  their  mort- 
gage. The  parties  who  advanced  this 
money,  no  doubt,  intended  to  include  in 
the  deed  everything  which  was  included  in 
the  valuation.  The  metal  flooring  was, 
without  doubt,  there ;  but  I  cannot  Uiere- 
fore  include  it  in  the  deed  in  the  absence  of 
proof  that  it  was  omitted  by  a  common  mis- 
take of  both  parties.  There  is  nothing  to 
shew  that  Mr.  Brown  made  any  mistake  on 
the  subject.  The  plaintiffs  ought  to  have 
taken  care  that  the  schedule  was  so  framed 


as  to  indude  it.  Therefoxe,  I  think  this 
part  of  the  metal  flooring  mutt  ftXL  within 
the  same  category  as  the  metal  flooring 
put  down  subsequently  to  the  date  of  both 
deeds,  and  must  be  treated  as  not  passing 
under  the  mortgage  to  the  plaintiffs.  That 
will  dispose  of  all  the  questions.  The  costs, 
however,  will  remain  to  be  disposed  of; 
and  with  respect  to  them  there  is  some 
difficulty,  as  the  plaintiffs,  to  a  great  ex- 
tent, are  right, — more  right  than  the  defen- 
dants. But  I  will  consider  before  deciding. 

Feb.  21.— The  Master  of  the  Rolls. 
-—I  must  follow  the  rule,  which  is  to  make 
the  costs  follow  the  event  where  the  claim 
succeeds.  In  that  case  it  carries  costs  with 
it.  The  consequence  is,  that  the  costs  of 
the  suit,  so  far  as  they  have  been  occa- 
sioned by  the  plaintiffs  claiming  the  bed- 
plate and  cutter,  the  straightening-plates 
and  the  metal  flooring,  or  by  the  claim  to 
have  the  second  mortgage-deed  rectified, 
must  be  paid  by  the  plaintifis,  snd  the 
defendants  must  pay  the  rest  of  the  costs 
of  the  suit. 


D,  V.C) 
il28;  > 
ySO.   3 


8C0TT  V.  MILLER. 


Wood, 
April 
May 

Attorney  and  SoUeitor^-^  ^  7  Viet. 
r.  73.  s,  82. — Barratry — Amwer^Sufi- 
eieney— 'Privilege  of  fVitnest* 

An  agreement  between  A^  a  eertiJUctei 
conveyancer,  and  By  an  attorney^  thai  ts 
caee  A.  should  introduce  to  B,  a»y  mat- 
ters of  professional  business  for  which  B» 
would  have  a  claim  for  costs,  B.  wmld 
allow  and  pay  to  A,  certain  sums  of  money 
by  way  of  commission,  is  not  such  a  per- 
mitting  by  the  attorney  of  his  name  to 
be  made  use  of  upon  the  account  or  for 
the  profit  of  an  unqualified  person,  st 
was  intended  to  be  provided  against  kff 
the  32nd  section  of  the  AUomeyi  ssi 
Solicitors  Act  (^6^7  yiet.  e.  73.  J.  "wr 
would  such  an  agreement  subject  the  pertief 
to  the  penalties  for  common  barratry ;  ss^i 
therefore,  where  a  defendant,  an  attorney^ 
by  his  answer  declined  to  answer  interro- 
gatories founded  on  a  statement  of  snch  sn 
agreement,  on  the  ground  that  if  the  /sets 
alleged  in  the  bill  were  true^  he  was  liMe 
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to  k  itraek  of  lit*  rdt,  ami  vat  liable  to 
•Mer  paiM  md  pnuUe*  under  the  ttaiMtei 
ui  Ihpj  t»  force  eeneeruittg  ra«maii  ior- 
ftlrji  awi  MOMteMiaee,  «1 » of  held,  that  the 
eumer  mu  vuufieiemt. 

A  mitniu  ^imimff  to  be  privileged  frem 
Kuiaems,  m  the  ground  that  he  ie  not 
iwiii  to  erimimate  himeetf,  naut  at  all 
trmit  nrear  that  he  i*  advieed  or  believet 
litt  hi*  aamer  will  have  that  effect;  and  it 
u  Ml  tuffleient  to  *ay  that  hie  anttter  would 
*r  Mfjtt  erimnalt  him  or  tend  Ie  criminate 


The  UU,  in  tbia  case,  lUted  that  In  or 
prerioiulj  ta  the  year  18S4,  the  plaintiff, 
*lw  wai  I  certiBcated  eonTsyaneer,  eater- 
(d  ioto  ■  verbal  agrecnnent  with  the  defen- 
dant, who  waa  an  attorney  and  aolicitor, 
tint  m  caae  be,  the  plaintiff,  ahoald  intro- 
daee  to  the  ddlendant  any  matter*  of  pra- 
ftniooal  huaineta  for  which  the  defendant 
coDld  bare  a  claim  for  costa,  the  defen- 
dant would  allow  and  pay  unto  the  plain- 
tiff nn»  of  money,  by  way  of  conuniaaira 
in  mpect  of  auch  mattera  of  profoanonal 
WneM,  equal  in  amount  to  one  moiety  or 
half-part  of  the  net  gaina  and  proAta  to  be 
Ntliicd  by  the  defendant  from  all  eueh 
■nitten  of  profeaaional  hnrineea  after  de- 
iuttiag  and  retaining  the  amount  of  all 
moniM  expended  and  diaburaed  by  the 
defendant  on  account  of  the  aaid  mattera 
oC  profetrional  buiineaa;  and,  alio,  tfaat  in 
nw  the  plaintiff  ahonld  employ  the  defen- 
itant  a*  hi*  attorney  or  aoltcitor  to  traniaet 
any  mattera  of  profeaaional  buaineia  for 
)>im,  the  defendant  abould  not  claim  or 
ciaige  Bgainat  the  plaintiff  any  coata  or 
■unit  ot  money  whatever  in  reapect  of  the 
iatt-mentioned  mattera  of  profeaaional 
baiioeai  beyond  the  amount  of  the  Buma 
of  money  which  the  defendant  might  hare 
'xpraded  w  diaburaad  in  relation  to  the 
Iatt-mentioned  mstteta  of  bnaineaa. 

The  bill  further  atated,  that  the  terma 
of  thia  agreement  were  entered  into  and 
acetpttd  by  tbe  defendant,  and  that  it  waa 
Mted  upon,  and  in  pnrsnance  and  eon- 
nderation  thereof  varioiia  mattera  of  pro- 
faaional  huaineaa  were  tiora  time  to  tima 
introduced  and  reeammended  by  the  plun- 
tiff  to  the  defendant,  and  varioua  miattera 
o!  profeaaioDal  bnaineaa,  eipeeially  th« 
Nit  Bniaa,  ZZTIIL—OaAae; 


bringing  and  proaecnting  and  defending  of 
actions  at  law,  were  from  time  to  time 
tranaaeted  by  tho  defendant  for  clienta  in- 
troduced and  recommended  by  the  plain- 
tiff; and  that  the  defendant  had  from  time 
to  time  received  the  amounta  of  bia  hilla  of 
coata  relating  to  anch  mattera  of  profte- 
aional  buiineaa,  and  became  jnitlyi  and 
truly  indebted  to  the  plaintiff  in  raiioua 
attma  of  money  in  respect  of  the  eonimia- 
■ion  agreed  to  be  allowed  and  paid  to  him 
by  the  defendant ;  that  the  defendant  fhnn 
time  to  time  made  to  the  plainbff  divers 
■mall  paymenta  on  account  of  auch  eom- 
miasion,  and  had  alao  trasMcted  matters 
of  profeaaional  huaineaa  on  behalf  of  the 
plaintiff  pcnonally,  for  which  he  waa  en- 
titled to  charge  against  the  plaintiff  the 
amount  of  hii  coiti  out  of  pocket,  but  that, 
after  deducting  all  inch  pay  men  ta  and 
oosta,  a  large  balance  waa  atill  due  from 
the  defendant  to   the  plaintiff  under  the 


By  the  sixth  paragraph  of  the  bill  it  waa 
itated  that  neither  the  plaintiff  nor  the 
defendant  at  any  time,  directly  or  indirectly, 
did,  or  agreed  to  do,  or  join  in  doing  any 
act  whatever  which  could  be  construed  to 
bo  an  infringement  of  the  proviiiona  of  the 
■tatute  in  force  with  regard  to  attomiea 
and  lolicitors,  inaamnch  aa  the  plaintiff 
never,  directly  or  indirectly,  interfered  in 
any  of  the  mattera  of  professional  buiinesa 
which  he  inboduced  to  the  defendant,  nor 
had  he  at  any  time  any  right  or  clwm 
whatever  to  receive  any  portion  of  the 
gains  and  profita  realised  and  received  by 
the  defendant,  nor  did  he  at  any  time  in 
any  manner,  directly  or  indirectly,  act  as, 
or  represent  himself  to  be  the  clerk  or 
assiatant  of  the  defendant;  nor  did  he  ever 
use  or  obtMU  the  pemiisiion  of  the  defen- 
dant to  nie  hi*  name  in  any  matter  of 
profeaaional  bnainess  whateveri  nor  did 
he  ever  act  as  or  hold  himself  out  to  he 
the  agent  of  the  defendant  in  any  matter 
whatever  ;  nor  did  the  plaintiff  at  any  tfane 
receive  any  sum  of  money  whatever  for 
or  on  account  of  tbe  defendant  In  relation 
to  the  matters  of  profeaaional  bosbieaa 
introduced  by  the  plaintiff,  except  tbe  luma 
of  money  which  wen  paid  to  the  plaintiff 
by  the  defendant  aa  before  mentioned. 

The  bill  then  prayed  (or  a  declanttion 
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that  the  agreement  was  valid  and  binding 
on  the  defendant,  and  for  a  decree  for 
specific  performance,  and  an  account  of 
what  was  due  in  respect  of  commission. 

The  defendant,  by  his  answer,  submitted 
that  if  the  facts  in  the  bill  stated  with 
reference  to  and  arising  out  of  the  alleged 
agreement  were  according  to  the  truth, 
the  defendant  was,  under  the  provisions 
of  the  6  &  7  Vict.  c.  73,  liable  to  be  struck 
off  the  roll,  and  forever  after  disabled  from 
practising  as  an  attorney  and  solicitor,  and 
was  liable  to  other  pains  and  penalties 
under  the  statutes  and  laws  in  force  con- 
cerning common  barratry  and  maintenance, 
and  he,  therefore,  declined  to  answer  the 
interrogatories  founded  upon  the  state- 
ment of  the  agreement. 

To  this  answer  the  plaintiff  excepted. 

Mr*  WiUcoek  and  Mr.  Bilton,  in  support 
of  the  exceptions,  cited— 

Candler  v.  Candler,   6   Madd.    141 ; 

s.  c.  Jac.  225. 
Fisher  v.  Price,  11  Beav.  194;  s.  c. 

18  Law  J.  Rep.  (n.s.)  Chanc.  285. 
Whiitaker  v.  Howe,  3  Beav.  388. 
Mason  v.    Wakeman,  2    Phill.   516 ; 

8.  c.  17  Law  J.  Rep.  (n.s.)  Chanc. 

208  :  reversing  s.  c.  15  Law  J.  Rep. 

(n.s.)  Chanc.  423;  15  Sim.  374. 
22  Geo.  2.  c.  46.  «.  11. 

Mr.  Birdf  for  the  defendant,  referred 


Souihall  V.  ,  Younge,  808. 

Tench  v.  Roberts,  6  Madd.  145. 
WallU  V.  the  Duke  of  Portland,  8  Yes. 

494. 
6^7  Vict.  e.  73.  s.  32. 
12  Geo.  1.  c.  29.  s.  4. 
SSth  General  Order  of  August,  1841. 
Lord  Redesdale*s  Pleading,  p«  358. 
4  Blackstone^s  Commentaries,  332. 

Mr.  Willeock  was  not  called  upon  to 
reply. 

Wood,  V«C.— -It  appears  to  me  that  the 
agreement  as  averred  is  not  one  which 
would  subject  the  defendant  to  the  penal- 
ties he  speaks  of  in  his  answer.  The  bill 
avers  that  the  plaintiff  is  a  certificated  con- 
veyancer, and  a   person,  therefore,  who 


might  legitimately  have  opportunities  of 
recommending  clients  to  the  defendant 
upon  points  of  law  which  did  not  fall 
within  his  own  province;  and  the  agree- 
ment is  averred  to  be,  that  in  respect  of 
all  business  introduced  by  him  to  the  de- 
fendant, the  defendant  would  allow  and 
pay  to  him  half  the  net  profits;  and  the 
sixth  paragraph  of  the  bill  contains  a  distinct 
averment  that  the  plaintiff  never  directly 
or  indirectly  inteifered  in  any  of  the 
matters  of  professional  business  which  he 
introduced  to  the  defendant,  nor  used  hit 
name,  nor  held  himself  out  to  be  his  agent; 
and  that  he  did  not  at  any  time  receive  any 
sum  of  money  whatever  for  or  on  account 
of  the  defendant  in  relation  to  the  matters 
of  professional  business  introduced  by  the 
plaintiff,  except  the  sums  of  money  which 
were  paid  to  the  plaintiff  by  the  defendant 
It  clearly  appears  to  me,  therefore,  that 
no  penalty  has  been  incurred  under  the 
statute. 

The  2nd  section  of  the  act  enacts  that, 
"  from  and  after  the  passing  of  this  act  no 
person  shall  act  as  an  attorney  or  solicitor, 
or  as  such  attorney  or  solicitor  sue  out 
any  writ  or  process,  or  commence,  carry 
on,  solicit  or  defend  any  action,  suit  or 
other  proceeding  in  the  name  of  any  other 
person  or  his  own  name  •  ...  in  any  court 
of  civil  or  criminal  jurisdiction,  ....  or 
act  as  an  attorney  or  solicitor  in  any  cause, 
matter  or  suit,  civil  or  criminal,  to  he 
heard,  tried  or  determined,  before  any 
Justice  of  assise,  &c.,  unless  such  person 
shall  have  been  previously  to  the  passing 
of  this  act  admitted  and  enrolled  and  other- 
wise duly  qualified  to  act  as  an  attorney 
or  solicitor  under  or  by  virtue  of  the  laws 
now  in  force,  or  unless  such  person  shall 
after  the  passing  of  this  act  be  admitted 
and  enrolled,  &c.  pursuant  to  the  direc- 
tions and  regulations  of  this  act,  and  un- 
less such  person  shall  continue  to  be  so 
duly  qualified  and  on  the  roll  at  the  time 
of  his  acting  in  the  capacity  of  an  attorney 
or  solicitor  as  aforesaid."  And  the  32nd 
section  enacts  that,  *'  if  any  attorney  or 
solicitor  shall  wilfully  and  knowingly  set 
as  agent  in  any  action  or  suit  in  any  court 
of  law  or  equity,  or  matter  in  bankruptcy, 
for  any  person  not  duly  qualified  to  set 
as  an  attorney  or  solicitor  as  aforesaid, 
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or  pennit  or  suffer  hia  name  to  be  snyw&yt 
iMde  me  of  in  any  luch  action,  luit  or 
nttter  upon  the  account  or  for  the  profit 
of  any  unqualified  person,  or  send  any  pro- 
teas  to  ancb  unqualified  person,  or  do  any 
other  act  thereby  to  enable  luch  unquali- 
fied peraon  to  appear,  act  or  practise  in 
any  leapect  as  an  attorney  or  lolicitor  in 
uy  luit  at  law  or  in  equity,  knowing  luch 
peison  not  to  be  duly  qualified  as  afore- 

taid then  and  in  snefa  ease  every 

inch  attorney  or  solicitor  so  offending  shall 
and  may  be  struck  off  the  roll  and  for 
ever  a^r  disabled  from  practising  as  an 
attomey  or  solicitor." 

Now,  no  donbt  the  earlier  part  of  that 
section,  down  to  the  words  "  upon  the 
aceoont  or  for  the  profit  of  any  unqualified 
person,"  standing  alone,  would  reach  a  very 
large  clasa  of  cases  which  the  act  was 
Derer  intended  to  reach  ;  such  cases,  for 
instance,  aa  where  a  son  carries  on  his 
Either'a  business  for  the  benefit  of  the 
Eunily,  or  where  a  retiring  solicitor  stipu- 
lates with  his  successor  that  he  shall  be 
aDowed  an  annuity  in  proportion  to  the 
profits.  Bnt  it  is  quite  clear  that  the 
Btstnte  was  never  intended  to  reach  such 
eases  as  those  ;  and  this  appears  when  yon 
come  to  the  subsequent  words,  "  or  do 
soy  other  act  thereby  to  enable  sueh  un- 
qtulified  person  to  act  as  an  attomey  or 
solicitor."  This,  therefore,  was  the  mia- 
elnef  intended  to  be  guarded  agsinat  by 
the  act ;  but  sceording  to  the  averments 
in  the  bill,  this  is  expressly  negatived  by 
the  sixth  paragraph,  to  which  I  have 
already  adverted,  for  the  plaintiff  says,  he 
ncTer  interfered  in  any  matters  of  profin- 
sional  business  which  he  introduced  to 
the  defendant ;  that  having  introduced  it, 
he  had  nothing  more  to  do  with  the  busi- 
ness, except  that  he  was  to  receive  half  the 
profits ;  and,  if  this  statement  is  coirect, 
it  follows  firom  Candler  v.  Candler  that 
whatever  may  be  the  propriety  of  such  an 
agreement,  it  would  not  bring  the  defen- 
dant within  the  penalties  of  the  act. 

Then,  Mr.  Bird  says,  that  the  alleged 
agreement,  if  proved,  might  aubject  the 
defendant  to  the  penalties  against  barratry 
or  maintenance ;  common  barratry  being 
defined  to  be  the  offence  of  frequently 
exciting  and  stirring  up  suits  and  quarrels 


between  Her  Majesty's  subjects,  either  at 
taw  or  otherwise  (1);  and  maintenance 
being  an  offleions  intermeddling  in  a  suit 
that  no  way  belongs  to  one,  by  maintun- 
ing  or  assisdng  either  party,  with  money  or 
otherwise,  to  prosecute  or  defend  it  (3). 
This  argument  might  have  been  of  somv 
force,  if  the  plaintiff  had  been  a  person 
wholly  unconnected  with  legal  business, 
and  had  entered  into  such  an  agreemmt ; 
hut  the  plaintiff  here  is  a  certificated  con- 
veyancer, and  in  the  course  of  his  praotioe 
many  cases  might  come  before  him  involv- 
ing business  of  a  litigious  nature,  with 
which,  as  a  conveyancer,  be  would  have 
nothing  to  do.  It  is  clear,  that  by  merely 
introducing  such  business  to  the  defen- 
dant and  there  leaving  it,  he  would  not  be 
guilty  of  common  barratry.  I  shall  not 
now  decide  whether  such  an  agreement  as 
this  can  be  enforced ;  but  I  can  easily 
imagine  a  case  in  which  it  would  not  be 
sgainst  public  policy,  as  where  a  solicitor 
is  engaged  in  one  kind  of  legal  business, 
and  is  offered  another  with  which  he  is  not 
conversant,  he  is  unwilling  to  under- 
take it  himself,  and  he,  therefore,  hands  it 
over  on  the  terms  of  half  profits  to  some 
other  solicitor,  who  understands  it  There 
would  certainly  be  nothing  against  th* 
policy  of  the  law  in  that. 

There  was  soother  point  in  Mr.  Bird's 
aigument  which  struck  me  more  forcibly, 
and  that  was  as  to  the  tendency  of  the 
defendant's  answer  to  establish  a  case 
which  would  subject  him  to  penalties. 
The  agreement,  no  doubt,  is  merely  for 
the  introduction  of  business  ;  but  if  it  can 
be  shewn  that  in  any  case,  after  the  plaintiff 
has  introduced  business,  he  has  interfered 
with  it,  then  the  case  would  clearly  be 
within  the  statute;  but  I  do  not  think 
that  argument  can  have  any  weight  as  the 
answer  isat  present  framed,  becanse  I  have 
held,  that  if  the  alleged  facts  are  according 
to  truth  the  defendant  is  not  liable  under 
the  statute.  There  is  nothing  to  shew  that 
anything  is  here  asked  of  the  defendant 
that  will  subject  him  to  penslties,  or  tend 
to  do  so.  Upon  the  question  of  the  pro- 
priety of  such  agreements  as  this,  and  the 
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KlNDEUtBT, 

Feb.  19. 


{/«  re  THE 
PATEKT  Bl 
COUP  AH  r, 
WORTH. 


NATtONAI. 
■TIAK  FUIL 


Ctmpany—  Wimding-up—  Co  nlriintory— 
iiitrtpniadatio*  of  Director*. 

The  Erector*  of  a  company,  with  the 
Multon  of  a  general  meeting  of  the  ihart- 
htUert,  iuuett  certain  preference  ihareM,  at 
61.  per  cent,  infereet,  which  they  had  m> 
pvrer  to  do  mnder  their  deed  of  tetllemeni, 
S«me  of  thete  tharee  were  taken  by  one 
tf  the  directort,  who  told  a  part  to  W, 
ftpreientiwg  them  to  be  preference  iharet. 
W.  tigned  the  deed  of  tetttement  .—Held, 
Hut  there  wat  no  fraud  or  mitrepretentation 
M  the  part  of  the  company  which  wonld 
exempt  W.  from  the  liability  incurred  at  a 
liarehoider,  and  that  IV.'i  name  nmil  be 
flaeed  on  the  till  of  eontributoriet. 

Tbii  cue  came  on  npon  sn  adjonrned 
■nmmoni  fTom  chatnben. 

The  directon  of  the  National  Patent 
Steam  Fuel  Company  having,  vith  the 
•anetion  of  a  general  meeting  of  the  share- 
holder* in  the  company, declared  that  certain 
•hare*  in  reipcet  of  which  the  abareholdera 
had  not  signed  the  deed  of  aetttement  should 
be  forfeited,  it  waa  further  resolved,  at  ■ 
tpecial  meeting  of  shareholders,  held  on 
the  27th  of  April  18S4,  that  the  re-itsue 
of  the  forfeited  tbatea  ahoald  be  at  the 
nte  of  6^.  per  cent,  preference  interest 
per  annnm,  and  the  director!  were  aotho- 
riied  to  iwu«  such  shaTea   ai  preference 

In  November  1854  Mr.  Fry,  irho  was 
a  director  and  shareholder  in  the  company, 
took  a  transfer  of  300  of  these  shares,  and 
on  the  loth  of  July  1855  100  of  the  shares 
•o  taken  by  Mr.  Fry  were  trsnaferred  by 
him  to  Miss  Worth,  upon  a  representation 
that  they  were  preference  shares  and  would 
be  entitled  to  6{.  per  cent,  of  the  profits 
in  priority  over  the  other  shares  in  the 
company.  This  transfer  was  recognised 
and  confirmed  at  a  sabseqnent  meeting  of 
the  shareholders,  and  Hist  Worth  executed 
the  deed  of  settlement  of  the  company  in 
reapeet  of  such  shares,  and  also  a  document 
by  which  she  acknowledged  herself  to  be 
ft  ahareholder. 


The  company  was  dissolved  in  1856, 
and  a  winding-up  order  was  obtained. 

It  appeared  that  there  was  no  power 
given  by  the  deed  of  settlement  of  the 
company  to  the  directors  to  issue  prefer- 
ence shares. 

The  question  was  now  argued  whether 
Miss  Worth  was  liable  to  be  placed  on  the 
list  of  contributories  in  respect  of  the 
100  sharea   which   bad    been   transferred 


Mr,  QUuse  and  Mr.  Baggallay,  for  the 
official  manager,  contended  that  Misa 
Worth  ought  to  be  placed  on  the  list  of 
contributories,  as  she  had  signed  the  deed 
of  settlement  and  thereby  incurred  sll  the 
liabilities  of  a  shareholder,  and  her  lia- 
bility as  between  her  and  the  other  share- 
holders was  not  taken  away  by  the  fact, 
that  the  company  had  no  power  to  issue 
the  shares  as  preference  shares.  This  waa 
not  a  case  of  misrepresentation  made  to  a 
person  for  the  sake  of  inducing  her  to  take 
shares,  as  in  BrockweU'e  cme  (1).  The 
directors  might  have  been  in  error  in  issu- 
ing these  shares  as  preference  shares,  but 
there  was  no  misrepresentation  made  to 
bar  upon  the  subject. 

Mr.  Amphlett  and  Mr.  Soulhyale,  for 
Miss  Worth,  relied  upon  the  principle  laid 
down  in  BroekweWe  eate,  and  submitted 
that  the  fact  of  the  shares  being  issued  as 
preference  shares  without  any  power  on 
the  part  of  the  directors  to  do  so,  was  a 
misrepresentation  on  the  faith  of  which 
Miss  Worth  had  been  induced  to  take  the 
shares  and  sign  the  deed  of  settlement. 
This  misrepresentation  having  been  made 
at  a  general  meeting  of  the  shareholders, 
was  made  to  the  public,  and  to  Misa  Worth 
as  one  of  the  public,  and  thus  her  liability 
was  taken  away  and  the  contract  could 
not  be  enforced  against  her.     They  cited 

In  re  the  Royal  Briliih  Bank,  ex  parte 
Broekvell,  4  Drew.  205  ;  s.  c.  26 
Law  }.  Rep.  (n.b.)  Chanc.  855. 

Robinion'i  eate,  2  De  Oex,  M.  &  O. 
517. 

Ex  parte  Nicoll,  ante.  257. 

Hitebcoek'i  eaie,  3  De  Oex  &  Sm.  92. 


\  3S  Law  J.  R«p.  (11.11.) 
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COURTS  OF  CHANCERY: 


[l)iw  Seriss 


In  re  the  Mexican  and  South  American 
Mining  Company ,  ex  parte  Barclay^ 
27  Law  J.  Rep.  (n.s.)  Chanc.  660. 

The  National  Exchange  Company  v* 
Drew,  2  Macq.  103. 

KiNDERSLETy  V.C.— Whether  the  direc- 
tors had  power  to  issue  these  preference 
shares  or  not,  hut  assuming  that  they  had 
not,  it  must  he  taken  that  the  directors,  in 
recommending  such  issue,  and  the  general 
meeting  in  adopting  such  recommendation, 
believed  that  they  had  the  power.  If  they 
bad  looked  into  the  deed,  they  would  have 
seen  that  they  had  no  such  power,  and  the 
transaction  might  have  been  upset  at  the 
time  by  any  shareholder.  But  suppose 
they  could  issue  preference  shares,  there 
could  be  no  guarantee  of  6/.  per  cent,  in- 
terest, inasmuch  as  it  was  to  come  out  of 
the  profits,  if  there  should  be  any.  The 
intention  was,  that  this  interest  should  be 
paid  in  priority  over  the  other  shares,  and 
that  was  why  they  were  called  **  preference 
•hares. "  They  did  not,  however,  differ  from 
any  other  shares  by  reason  of  their  having 
this  preference,  even  supposing  the  com- 
pany had  power  to  issue  them,  and  the 
bolder  was  no  less  liable  as  a  contributory 
in  the  event  of  the  company  being  wound 
up  than  any  ordinary  shareholder,  and  there 
would  be  the  same  administration  of  the 
equities  between  them.  Miss  Worth  sign- 
ed the  deed  of  settlement  for  100  shares, 
and  also  signed  a  paper  acknowledging 
herself  a  shareholder,  and  as  between  her- 
self and  the  other  shareholders  she  has  no 
right  to  say  she  is  not  bound  as  a  contri- 
butory. The  question  is,  whether  she  can 
say  that  there  has  been  such  misrepresen- 
tation made  to  her  by  the  company,  that 
as  between  herself  and  the  company,  she 
is  not  to  be  placed  on  the  list.  On  this 
point,  reference  has  been  made  to  Brock' 
ioelVs  case.  Now,  that  there  may  be  no 
misapprehension  as  to  the  ground  on  which 
I  acted  in  deciding  that  case,  I  may  say 
that  that  decision  was  to  the  effect,  that  if  a 
company  consisting  of  a  number  of  share- 
holders, or  a  partnership  consisting  of  only 
two  or  three,  enter  into  a  contract  with  an- 
other person,  and  the  whole  body  represent 
to  that  person  something  which  is  false,  on 
the  faith  of  which  representation  that  per- 
son  enters   into   the   contract,  upon   the 


commonest  principles  of  justice  and  equity, 
the  contract  cannot  be  enforced  against  the 
person  who  has  been  led  into  it  by  misre- 
presentation. Whether  it  is  a  single  indi- 
vidual making  the  representation  or  several 
persons  appears  to  me  to  make  no  differ- 
ence whatever,  and,  therefore,  the  prin- 
ciple I  went  upon  was  this  : — If  there  has 
been  a  dealing  between  the  company  and 
the  person  sought  to  be  affected  by  it,  and 
if  the  company,  as  a  company,  have  made 
a  false  representation  to  that  person,  on 
the  faith  of  which  he  contracted,  the  com- 
pany cannot  enforce  it  against  that  penon; 
and  the  only  question  on  which  difficulty 
can  arise  would  be  whether  the  fslae  T(pr^ 
sentation  made  to  the  individual  ia  to  be 
treated  as  a  representation  made  by  the 
company.  That  is  a  fair  question,  and  a 
great  number  of  cases  may  be  cited  where 
a  director  or  the  secretary  of  a  company  or 
the  vendor  of  shares  has  made  misrepresen- 
tations ;  and  then  the  answer  haa  always 
been,  that  it  is  the  representation,  not  of 
the  company,  but  of  an  individual,  and  the 
company  cannot  be  affected  by  it ;  but  it 
was  laid  down  in  The  National  Exchange 
Company  v.  Drew  (I  do  not  say  that  the 
point  was  actually  decided,  but  the  opin- 
ion of  some  of  the  most  eminent  Judges  of 
the  present  day  was  expressed)  that  where 
there  is  a  body  like  this,  consisting  of  a 
great  number  of  shareholders,  and  the 
directors  make  a  report  to  the  body  at 
large  in  performance  of  their  duty,  then  if 
such  report  contain  a  representation  of  the 
affairs  of  the  company  which  is  fslae,  and 
if  that  is  made  to  a  public  and  general 
meeting  of  the  shareholders  of  the  com- 
pany, and  is  adopted  by  the  company  as 
the  report  of  the  directors  to  that  general 
meeting,  although  there  be  no  order  to 
publish  it,  either  by  the  directors  or  the 
body  at  large,  yet  from  the  very  nature  of 
the  case  it  must  be  regarded  as  the  repre- 
sentation of  the  company.  It  ia  not  like 
the  case  of  partnership  between  two  or 
three  persons,  and  one  being  instructed  to 
report  on  its  affairs,  reports  to  his  partners; 
for  here  was  the  managing  body  of  a  com- 
pany reporting  to  the  members  at  a  gene- 
ral meeting ;  and  of  course  the  transactions 
that  there  take  place  will  transpire  and  he 
made  public.  Therefore,  it  appeared  to 
me,  upon  the  authority  of  those  ictrncd 
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JndgM,  that  that  report,  made  in  perfonn- 
ance  of  a  duty,  to  a  general  meeting,  which 
in  fact  represented  the  nhole  company, 
■mounted  to  such  a  mi  ire  presentation,  that 
where  a  person  on  the  faith  of  the  mis- 
re  presentation  dealt  with  the  company, 
and  not  with  an  individual  shareholder  of 
^e  company,  but  took  the  aharea  direct 
from  the  company,  the  misrepresentation 
Titiated  the  transaction.  That  was  the 
principle  npon  which  I  decided  Broekwell't 
cue.  There  was  in  effect  an  appeal  from 
that  decision  in  NicoU't  cate,  and  some 
difference  of  opinion  was  expressed  upon 
it;  but  I  think  that  the  balance  of  opinion 
is  in  favour  of  the  view  I  then  took,  and 
to  which  I  sUU  adhere.  In  the  first  place, 
it  was  a  dealing  between  Brockwell  and 
the  company;  it  was  not  a  dealing  between 
Brockwell  and  another  person  ;  and,  se- 
condly, it  was  upon  the  faith  of  a  represen- 
tation of  the  company  to  the  public,  and 
to  Brockwell  as  one  of  the  public,  which 
tamed  out  to  be  false,  and  was  an  inten- 
tional iniirepresentation. 

In  the  present  case  there  is  nothing  ap- 
proximating to  theae  circumstances.  Miss 
Worth  has  not  been  dealing  with  the  com- 
pany at  all.  She  was  not  induced  to  take 
the  shares  by  any  misrepresentation  made 
to  her  by  the  company,  or  made  by  the 
company  to  the  public,  and  which  she  had 
a  right  to  take  advantage  of  as  one  of 
the  public.  It  was  arranged  between  the 
directors  and  the  shareholders  at  a  meeting 
lield  by  them,  that  certain  shares  should 
have  a  preference,  and  they  believed  they 
had  a  right  to  give  that  preference.  Mr. 
Fry  was  the  person  who  first  took  300  of 
the  shares,  and  afterwards  represented  to 
her,  what  he  believed  to  be  true,  that  she 
would  be  entitled  to  a  preference  of  6/.  per 
cent,  out  of  the  profits.  But  that  was  no 
fraudulent  representation  on  the  part  of 
the  company. 

It  appears  to  me,  therefore,  that  there  is 
nothing  which  can  lead  to  the  conclusion, 
that  Miss  Worth  is  not  liable  as  a  contri- 
butory upon  the  shares  taken  by  her.  She 
took  them,  no  doubt,  under  the  impression 
that  she  would  have  a  preference  in  the 
division  of  profits,  but  that  does  not  pre- 
vent her  liability  in  respect  of  these  shares. 
If  she  could  shew  a  ease  of  misrepresenta- 
lion  on  the  part  of  Mr.  Fry,  she  might 


perhaps  have  a  remedy  against  him,  but 
she  is  not  on  that  account  discharged  from 
being  a  contributory  of  the  company.  Her 
name  must,  therefore,  be  placed  on  the  list 
of  con tribu tones. 
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M.R, 

TrutieM—Real  Ettate— Direction  to  sell 
—Breach  of  Tnut. 

A  tealator  dtvittd  a  publie'houie  to  A. 
and  B,  ai  tnuleet,  upon  (rujf,  at  loon  at 
eonventeal  a/ier  hit  death,  to  tell  the  tame, 
invett  the  proeeedt,  and  pay  the  income  to 
C.  for  life,  and  divide  the  capital,  after  the 
death  of  C,  at  therein  mentioned.  The  tet- 
tator  died  in  1834.  In  1836  the  property 
vat  advertited  for  tale,  and,  toon  after,  an 
offer  wat  made  ofUOOt.  for  it.  The  trvt- 
leet  haeing  been  adviied  that  the  property 
teat  worth  1 ,000/.  did  not  accept  of  this  offer. 
Shortly  afterwardt  the  properly  became 
depreciated  in  value  from  the  leheme  of  a 
railuay.  A.  died  in  1842.  C,  the  tenant 
for  life,  died  in  1842.  B.  died  in  1856. 
The  property  wat  untold.  In  a  snit  intti- 
tvled  in  1856 /or  the  adminitlration  of  the 
tettator't  ttlate, — Held,  that  the  properly 
mutt  be  told,  and  that  the  eitatet  of  A.  at»t 
B.  thotild  be  held  liable  for  the  difference 
betaeen  the  parchate-money  and  the  rents 
from  1842,  and  9001,  and  interett  at  41.  per 
cent,  from  1842. 

James  Fry,  by  bis  will  dated  the  26th 
ofMarcb  1834, after  making  certain  specific 
devises  for  his  children  and  grand -children, 
devised  his  messuage  called  Langford  Inn 
to  John  Pry  and  James  Cooper,  and  their 
heirs  in  these  terms  :  "  upon  trust,  as  soon 
SB  convenient  after  my  decease  to  sell  and 
dispose  of  the  same  either  by  auction  or 
private  contract,  and  for  the  most  money 
that  can  he  reasonably  obtained  for  tho 
same."  The  testator  gave  the  residue  of 
his  personal  estate  to  his  trustees  upon 
trust  to  convert  the  same,  and  place  out  the 
monies  arising  therefrom,  and  the  purchase- 
money  of  Langford  Inn  on  security,  and  to 
pay  the  interest  to  his  wife  for  her  life, 
and,  after  her  death,  to  divide  these  secu- 
rities among  his  four  children. 

The  testator  died  on  the  27th  of  March 
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on  the  question.  The  probability  of  a 
^1wmy  being  made  and  its  effects  on  the 
Mgh  road  traffic  were  not  known  in  1836 
'o  the  same  way  as  they  are  now.  At  any 
^te,  the  sellers  and  the  purchasers  were 
in  the  same  situation  as  far  as  this  is  con- 
cerned. Neither  could  foresee  the  event, 
widy  when  it  happened,  both  would  know 
itm  eflfecta.  Besides  this,  there  is  in  evi- 
dence only  a  bare  statement  of  an  offer. 
I&  ia  impossible  to  say  what  would  have 
of  the  offer,  if  it  had  been  accepted. 
addition  to  this,  the  estates  of  the  trus- 
are  now  for  the  first  time  charged 
"^rith  a  neglect,  or  an  indiscretion  of  the 
^^vvsteea  wkich  took  place  about  1836,  and 
^M3th  trustees  are  dead.  Had  this  charge 
^een  brought  earlier  a  satisfactory  expla- 
v^«tion  might  have  been  given,  which  is 
>^<3t  now  accessible  to  their  representatives 

Taylor  Y.  7Vi5n«m(2). 

Mr,  FreeUng^  for  the  defendants,  cited 
"^eMijfiieff  ▼•  ^o5insoii  (3),  but  was  not 
^Wther  called  upon. 

The  Mastbr  of  the  Rolls. — No  time 

^^  mentioned  within  which  the  executors 

^t)nst  sell  the  Langford  Inn ;  the  words  of 

^Ke  will  being  "as  soon  as  convenient  after 

^^y  decease  to  sell  the  same."     The  tes- 

^tor  died  on  the  27th  of  March  1834.  One 

^^ustee  passed  the  whole  of  his  life  without 

Celling,  and  died  in  1842 ;  and  the  other  did 

Nothing  to  carry  the  trust  into  effect  for  up- 

"Wards  of  twenty  years.  How  long  is  such  a 

^tatc  of  things  to  be  allowed  to  go  on  ?     If 

l^roperty  of  a  fluctuating  nature  happens 

^  be  at  a  low  price  in  the  market  at  the 

^ime  it  ought  to  be  sold,  executors  may 

^^easonably  abstain  from  selling ;  but  that 

i«  not  so  with  respect  to  real  estate.     The 

•nrviving  trustee  lived  fourteen  years  and 

&  half  after  the  decease  of  his  co-trustee, 

isithont  taking  any  step  to  sell  the  estate, 

•nd  it  still  remains  unsold.    There  is  really 

no  excuse  for  this.     It  remains,  therefore, 

ito  lay  what  loss  has  been  sustained  by  the 
vefiml  of  an  actual  offer  to  purchase  the 
estate  in  1886.  The  proof  is,  that  the  estate 
might  then  have  been  sold.  If  any  inquiry 
^«re  directed  the  trustees  could  not  be 


^  «)  6  Sim.  281 ;  I.C  1  Law  J.  Rep.(N.8.)ChMic 
Q^W^'  ^'  •^  27  Law  J.  Rep.  (H.S.) 


charged  with  less,  and  they  might  be  charged 
more,  and,  if  it  was  supposed  that  the  pro- 
posed railway  would  depreciate  the  value, 
that  was  a  reason  why  the  trustees  ought 
to  have  sold.  In  Taylor  v.  Tabrum  the 
trustees  had  refused  an  offer,  and  had 
afterwards  sold  the  estate  for  less,  and  they 
were  charged  with  the  loss.  All,  therefore, 
that  I  can  do  is  to  direct  the  estate  to  be 
sold,  and  declare  that  the  trustees  must  be 
charged  with  the  difference  between  the 
purchase-money,  and  the  rents  received 
from  1842,  and  the  sum  of  900/.  and 
interest  at  4/.  per  cent,  from  the  same  date. 


M.R 
June  13 
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KivSnn^  XIVIII.-CHASO. 


Executor^  Liability  of,  for  Testator's 
Breach  of  Covenant  to  insure, 

A  testator  who  was,  at  his  deaths  lessee 
of  a  house  under  a  lease,  in  which  he  had 
covenanted  to  keep  the  house  insured,  ap" 
pointed  A,  his  son,  his  executor.  The  tes* 
tator  had  effected  a  policy  of  insurance. 
The  policy  expired  on  the  25th  of  March, 
The  testator  died  on  the  27th  of  March, 
The  house  was  burnt  down  on  the  26th  of 
May,  A,  proved  the  will  on  the  \7th  of 
June,  Evidence  was  given  that,  between 
the  death  of  the  testator  and  the  26th  of 
May,  A,  had  received  money  of  some  of  the 
customers  of  the  testator  who  had  been  a 
tradesman: — Held,  that  A,  was  not  liable 
in  respect  of  the  breach  of  the  covenant, 

James  Fry,  the  testator  in  the  last  case, 
was  also  at  his  death  the  lessee  of  a  house 
held  under  a  lease,  which  contained  a  cove- 
nant by  him  to  insure  the  property  for  300/. 

The  testator  had  effected  an  insurance 
for  300/. 

The  policy  of  insurance  expired  on  the 
25th  of  March  1834.  The  testator  died 
on  the  27th  of  March  1834,  two  days  after. 
The  house  was  burnt  down  on  the  26th  of 
May  1834.  The  executors.  Cooper  and 
Fry,  proved  the  will  on  the  17th  of  June 
1834. 

The  defendants  sought  to  make  John 
Fry's  estate  liable  in  respect  of  this  breach 
of  covenant  by  the  testator,  on  the  ground 
that  John  Fry  had  accepted  the  trust  and 
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acted  in  the  executorship  before  the  fire 
took  place,  and  that  it  was  his  duty,  im- 
mediately after  such  acceptance,  to  have 
insured  the  house. 

The  only  evidence  on  this  point  was  as 
follows  :— 

For  the  defendants. — One  Rowe  stated 
that  the  testator  was  a  tallow-chandler  at 
Wrington,  and  that  he,  Rowe,  was  in  the 
employment  of  the  testator,  and  that  it  was 
his  (Rowe's)  business  to  carry  about  the 
goods  in  a  cart.  After  the  funeral  he  went 
his  rounds  as  usual,  by  the  direction  and 
under  the  instructions  of  John  Fry,  who 
took  the  money  and  accounted  with  the 
customers. 

J.  S.  Fry,  one  of  the  children  of  the  tes- 
tator, stated  that  he  heard  his  mother,  after 
the  testator's  death  and  before  the  fire,  tell 
John  Fry  that  the  fire  insurance  was  due, 
and  ask  him,  as  he  went  by  the  agent's 
oflSce,  to  pay  it. 

For  the  plaintiffs.  —  Mr.  James  stated 
that  he  was  the  agent  of  the  Fire  Office  at 
Wrington,  and  that  it  was  not  the  custom 
of  the  office  to  issue  notices  that  policies 
had  expired  or  were  on  the  point  of 
expiring. 

Mr.  Lloyd  and  Mr.  Shee,  for  the  plain- 
tiffs, stated  the  above  case,  and  contended 
that  John  Fry's  estate  was  not  liable. 

Mr,  Freeling^  for  the  defendants,  con- 
tended that,  under  the  circumstances  stated 
in  Rowe's  affidavit,  John  Fry's  liabilities 
in  respect  of  the  lease  had  been  incurred 
before  the  fire— Gamer  v.  Afoore(l). 

The  Master  of  the  Rolls. — It  would 
be  a  strong  measure  to  charge  the  execu- 
tor with  neglect  in  not  having  kept  up  the 
policy  of  insurance.  There  is  no  evidence 
that  it  really  was  on  foot  at  the  death  of 
the  testator ;  he  was  bound  by  the  cove- 
nant in  his  lease  to  effect  it,  and  to  renew 
it  before  it  expired.  The  accident  took 
place  before  the  executors  proved  the  will ; 
they  were  at  liberty  to  take  that  duty  upon 
themselves  at  any  time.  It  was  impos- 
sible, therefore,  to  say  that  they  were 
bound  to  perform  the  covenant,  or  that 
they  must  be  charged  with  the  loss. 


M.R.        •) 
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_  (I)  8  Drew.  277;  s.c.  24  Law  J.  Rep.  (m.s.) 
Chanc.687. 


Company  ^"Bequest  of  Share*— Liability 
to  CalU-^Executort— Indemnity  on  TVaiu- 
fer. 

A  testatrix^  who  held  unpaidAip  sharei 
in  a  banking  company^  bequeathed  them 
epecifieally  by  a  codicil  to  her  wOl.  She 
subsequently  received  notice  of  a  »erie$  of 
calls  on  days  named.  This  was  aecom' 
panied  by  a  notice  that  the  first  call  must 
be  paid  on  a  specified  day,  and  a  form 
of  receipt  was  inclosed.  The  testatrix 
paid  the  first  call,  but  died  before  the 
days  named  for  the  other  calls.  Similar 
notices  were  sent  to  her  executors  fourteen 
days  before  each  of  the  other  days  named 
for  payment  .-—Held,  that  the  notification 
of  the  series  of  calls  did  not  create  a  charge 
on  the  estate  of  the  testatrix  within  the 
meaning  of  the  company's  deed  of  settlement, 
or  prevent  a  transfer  of  her  shares;  that 
the  liability  was  created  by  the  subsequent 
notice  to  pay,  and  that  the  legatees  mu^ 
take  the  shares  cum  onere,  and  that  they 
must  reimburse  the  executors  such  calls  as 
had  been  paid  by  the  executors  after  the  death 
of  the  testatrix,  with  interest  at  41.  percent, 

The  practice  of  a  company  must  affect  the 
decision  of  a  Court  in  questions  relating  to 
calls  and  the  forfeiture  of  shares. 

Executors  who  transfer  shares  in  a  eoai- 
pany  under  a  decree  of  the  Court  will  be 
indemnified  from  future  UabHUy,  when  ihey 
have  brought  before  the  Court  all  the  facts 
of  the  case. 

Two  questions  were  raised  in  this  sui^ 
the  one,  whether  calls  made  on  some  new 
shares  of  the  Union  Bank  of  Australia,  the 
property  of  Arabella  Lewis,  and  by  her 
specifically  bequeathed,  were  payable  by 
the  specific  legatees  of  the  shares,  or 
were  payable  out  of  her  general  personal 
estate.  The  other  question  was,  whether 
the  executors  and  trustees,  and  the  estate 
of  the  testatrix,  on  the  transfer  of  the 
shares  to  the  specific  legatees  under 
the  order  of  the  Court,  were  indemnified 
and  discharged  from  aill  future  liabilities 
in  respect  of  such  shares,  or  whether  a  suf- 
ficient fund  ought  not  to  be  appropriated 
and  set  apart,  to  answer  all  such  future 
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lubililiw  H  niglit  ante.    Th«  facta  an 
luScientlf  ttated  in  the  jndgraent, 

Mr.  TWlcrand  Mr.  B.  F.  Smith,  for  the 
phiDtiff,  Arabella  Addami,  cited 

Arwutrong  v.  Burnet,  20  Bear.  424 ; 

>.  c.  24  Law  J.  Rep.  (n.h.)  Cbonc. 

473. 
Partiow  V.  Deartoee,  4  Eaat,  488. 
Priee  v.  A'wmt,  5  Tannt.  338. 
UUenom  t.  Venum,  4  Term  Rep.  570. 
FoUg  V.  FUteher,  28  Law  J.  Rep.  (k.b.) 

Exch.  100. 
Hiekliftg  t.  foyer,  3  Mac.  &;  G.  635 ; 

•.e.2ILawJ.Rep.CH.i.)Chanc.S88; 

I  De  Qex,  M.  &  O.  762. 

Cli9e  T.  Ctive,  Kay,  600  ;  ).  e.  23  Law 

J.  Rep.  (n.8.)  Chanc.  B81. 
Jaqitet   V.    Chambert,    2    Coll.    435; 

«.  e.  15  Law  J.  Rep.  (n.s.)  Chaoc. 

225 ;  16  Law  J.  Rep.  (m.s.)  Chanc. 

243. 
FitawiUiaM  t.  Kelh/,  10   Hare,  266; 

a.  c.  22  Law  J.  Rep.  (R.a.)  Chanc. 

1016. 

Mr.  Setmifn  and  Mr.  W.  P.  Murray, 
for  the  executors  and  truiteea,  Agnei 
Itabella  Ferick  and  Jainee  Bartholomew 
Lowndea. 

Mr.  R.  Palmer  and  Mr.  Roduell,  for 
•ome  of  the  ipecific  legatees,  Teferred  to 
Marshall  v.  HoUeway,  S  Sim.  196. 
Blouttl  V.  Hipkitu,  7  Sim.  51  ;  a.  c.  4 

Law  J.  Rep.  (h.b.)  Chanc.  13. 
Wright  T.  Warren.  4  De  Oex  &  Sm. 

367. 
The  Sheffield,  Ashlen-ttnder-lgne  and 
Manehetler    Raiiaay    Company    t. 
Woodeoeh,  2  Rail.  Caa.  522;  i.e. 
10  Law  J.  Rep.  (tr.a.)  Exch.  492  ; 

II  Law  J.  Rep.  (n.b.)  Exch.  26  ; 
7  Mee.  &  W.  574. 

The  Nettry  and  Ennitkillen  Railuiay 
Company  t.  Ednnmde,  5  Ibid.  275. 

Bx  parte  Tooke,  in  re  the  £o)w{oiu^erry 
and  Coteraine  Railway  Company,  6 
Ihid.  1;  Lc.  18  Law  J.  Rep.  (h.s.) 
Q.B.  343. 

The  Londonand  North-lVeHemRailiaay 
Company  t.  M'Miehael,  5  Exch. 
Rep.  855 ;  •.  c.  6  Rail.  Cat.  A95\ 
20  Law  J.  Rep.  (n.b.)  Exch.  6. 

The  Birkenhead,  Laneathire  and  Che' 
ihirt  Jnnelion  Railway  Company  r. 


Webeter,  6  Exch.  Rep.  277;  a.c. 
6  Rail.  Caa.  498;  20  Law  J.  Rep. 
(n.s.)  Exch.  234. 

Mr.  0.  J.  Wood,  for  Caroline  Colhorae. 
Mr.  ToUer,  in  reply. 

Mareh  18.— The  Uastu  of  the  Rolls, 
—The  Union  Bank  of  Auttralia  wm  in- 
oorporated  b;  deed,  dated  the  28th  of 
Octoher  1837.  The  capital  consisted  of 
20,000  shares  of  25i.  each.  Of  these  the 
teatatrix,  at  her  death,  poueised  629  sharea, 
all  of  which  were  paid  up  in  full.  On  the 
8th  of  Jane  1841  the  director!  resolved  to 
double  their  capital,  and  for  thia  purpose 
to  create  20,000  new  shares  of  2il.  each. 
This  was  done  hy  a  resolntion  passed  at  a 
general  meeting  which  was  held  for  that 
purpose.  From  extracts  of  the  minute  of 
the  special  board  of  the  8th  of  June  1841, 
it  appears  that  they  came  to  a  resolution 
to  this-  effect;  —  "The  question  having 
been  discussed  of  the  propriety  of  bringing 
forward  a  motion  at  the  approaching  gene- 
ral meeting  to  extend  the  capital  of  the 
bank  to  1 ,000,0001.,  resolved,  that  the  gen^ 
lal  meeting  to  be  held  on  the  lUb  instant 
be  made  special  for  that  purpose,  and  that 
advertisements  be  accordingly  inserted  in 
the  morning  papers."  This  course  was  te- 
eommended  by  a  report  read  to  the  general 
meeting  on  the  11th  of  June  1841.  The 
course  ultimately  adopted  was  this  :--~The 
directors  allotted  one  new  share  to  every 
holder  of  four  old  ahares,  and  the  testatrix 
consequently  became  possessed  of  159  new 
shares.  The  firatinstalment  on  thesesharea 
vras2i.  10i.,which  was  payable  on  the  allot- 
ment of  the  shares,  end  was  paid  by  the 
teautrix.  On  the  9th  of  May  1896  the  tes- 
tatrix made  her  will,  by  which  she  appointed 
the  plaintiff,  Arabella  Addams,  her  resi- 
duary legatee.  On  the  12th  of  March 
1857  she  added  a  codicil  to  her  will,  which 
was  in  these  words  : — "  Of  my  shares  in  the 
Union  Bank  of  Australia,  on  which  as  yet 
only  the  first  instalment  of  21.  10*.  per 
share  is  paid,  I  bequeath  as  follows : — To 
Elisa,  wife  of  Col.  Kingston  Phibbs,  forty 
■hares  for  her  separate  use ;  to  Harriette 
Pyper,  widow,  thirty  other  of  the  said  part 
paid  shares  for  her  use ;  to  Caroline, 
daughter  of  the  Rev,  John  Colborne,  forty 
other  of  the  said  part  paid  shares,  for  her 
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on  or  before  the  Itt  of  Febnury  next,  to 
Menra.  Olyn,  Milli  &  Co.,  banlcera,  Lom- 
bard Street,  who  will  give  you  their  receipt 
•I  at  foot."  And  at  the  foot  of  thii  circular 
waa  the  following  form  of  receipt : — "  Re- 
ceired,  on  acconnt  of  the  Director*  of  the 
Union  Bank  of  Australia,  the  aura  of— 

pounda  ahiUinga,   being  an  inital- 

meot  of  7'.  lOi.  per  ahare  on ibu-ea 

of  the  third  aeries,  called  pursuant  to  the 
resolution  of  the  general  meeting  of  pro- 
prietors, held  on  January  11th,  185B,  for 
Mesar*.  Glyn  &  Co."  In  punuance  of 
thii  notice,  the  testatrix,  on  the  28tb 
of  January  1858,  paid  the  first  call  of 
71.  lOt.  on  her  159  shares.  On  the 
17th  of  February  following  the  testatrix 
died. 

On  the  16th  of  March  following  a  eir~ 
colar  waa  sent  to  the  ahareholdera  of  the 
new  ahares,  and,  amongst  others,  to  the 
executors  of  the  testatrix,  which  was  in 
exactly  the  same  terms,  except  that  it  did 
not  say  "  in  the  terms  of  the  inclosed  cir* 
cular,"  but  simply,  "  I  beg  to  inform  yon 
that  the  second  instalment  of  51.  per  share 

on  the shares  of  the  third  series  is  to 

be  paid  on  or  before  the  1  st  of  April  next, 
to  Messrs.  Glyn,  Mills  &  Co.,  bankers, 
Lombard  Street,  who  will  give  you  their 
receipt  aa  at  foot." 

The  executors  of  the  teitatrix  paid  the 
seeond  instalment  out  of  her  general  estate. 
The  aame  course  was  adopted  with  respect 
to  the  third  and  fourth  instalments.  Four>- 
teen  daya  before  the  instalment  became 
due,  namely,  on  the  16th  of  June  1S58, 
a  similar  circular  was  sent,  and  on  the 
16th  of  September  18S8,  a  similar  circular 
waa  sent  for  the  payment  on  the  1st  of 
October. 

The  question  is,  whether  these  last  three 
instalments,  which  were  paid  by  the  exfr- 
cutors,  ought  to  be  repaid  by  the  legatees 
of  the  shares  respectively,  or  whether  they 
are  properly  payable  out  of  the  general 
peraonal  estate.  Having  regard  to  the 
caaea,  and  particularly  to  Amutnmg  v, 
Burnet,  I  think  that  this  quesUoo  must 
depend  simply  on  the  queetion  of  fact, 
whether  the  calls  were  actually  made  be- 
fore or  after  the  death  of  the  testatrix.  If 
the  testatrix  had  died  before  the  Report 
of  the  directors  made  at  the  meeting  of 
the  lltb  of  January  1868,  the  subsequent 


calls  would,  consistently  with  the  rule  I 
hare  laid  down,  hsTs  fallen  on  the  legatee 
who  accepted  the  legacy;  but  the  question 
here  is,  whether  what  occurred  prior  to  the 
death  of  the  testatrix  amounted  to  a  call 
of  the  three  instalments  which  were  paid 
subsequently  to  her  death.  This  requires 
a  somewhat  critical  examination  of  the 
fact*  relating  to  those  calls.  It  is  certain, 
that  on  the  11th  of  January  1858,  the  Re- 
port to  the  meeting  recommended  that  the 
shares  should  be  paid  in  full ;  that  there 
then  remained  221.  lOf.  to  be  paid  up, 
and  that  the  Report  recommended  that  this 
amount  should  be  paid  by  the  four  calls 
on  four  separate  days,  and  that  on  the  16th 
of  January  a  circular  was  sent  to  the 
shareholders  specially  intimating  the  fact 
to  them.  It  is  contended,  by  the  legatees, 
that  this  constituted  a  valid  and  cHectual 
call  for  the  payment  of  each  of  the  four 
instalmento.  On  the  other  hand,  it  is  con- 
tended, by  the  residuary  legatee,  that  this 
is  not  a  call  for  the  payment  of  the  instal- 
ments, but  simply  notice  that  the  calls 
would  be  made;  and  this  is  insisted  upoa 
principally  in  consequence  of  the  subse- 
quent notice  given  to  the  shareholders  to 
pay  the  instalments,  and  which  it  is  argued 
is  conflrmed  by  the  construction  put  on 
the  deed  of  settlement  by  the  company 
itself  with  relation  to  ita  practice  in  regard 
to  these  shares,  Od  the  whole,  and  after 
some  heaitetion,  I  hare  come  to  the  con- 
clusion, that  the  resolution  of  the  lltb  of 
January,  and  the  circular  of  the  16tb  of 
January,  cons^tuted  merely  a  notice  that 
the  subsequent  calls  would  he  made, 
although  I  am  of  opinion  that  the  paper 
which  accompanied  the  circular  of  the  16th 
of  January,  and  of  even  date,  waa  a  call 
for  the  first  instalment.  It  may,  perhaps, 
be  asked  why,  if  this  was  a  call  of  the 
first  instalment,  it  was  not  a  call  of  the 
second,  third  and  fourth  instalments,  as 
the  same  words  are  used;  but  I  think  that 
the  answer  is  to  be  found  in  the  subse- 
quent notice  for  the  payment  of  the  call, 
that  was  sent  regularly  a  fortnight  before 
each  payment  waa  required,  and  which 
notice  accompanied  the  circular  given 
on  the  16th  of  January,  In  order  most 
carefully  to  consider  which  of  the  appti- 
catioos  ought  to  be  designated  as  a  call,  I 
have  been  referred  to  the  mode  in  which 


$98 


COURTS  OF  CHANCERY: 


tN 


the  company  itself  regarded  it,  because 
this  is  obvious,  that  the  company  itself  is 
paramount  as  to  what  constitutes  a  call ; 
and  according  to  the  practice  of  the  com- 
pany, the  second  notice,  that  is  to  say,  the 
notice  given  a  fortnight  before  the  actual 
payment,  was  the  real  call,  and  not  the 
former.  I  find  it  is  provided  by  clause 
59.  of  the  company's  deed,  "I'hat  no  pro- 
prietor holding  any  share  or  shares  upon 
which  any  call  duly  made  by  the  board 
of  directors  shall  not  have  been  paid,  shall 
be  entitled  to  sell  or  dispose  of  such  share 
or  shares,  or  receive  any  dividend  or  bonus 
thereon,  or  to  vote  at  any  meeting  of  the 
proprietors  of  the  said  company,  or  exer* 
cise  any  other  right  or  receive  any  advan- 
tage whatsoever  in  respect  of  such  share 
or  shares  until  such  call  shall  have  been 
fully  paid,  together  with  all  interest  there- 
on ;  and  that  if  any  proprietor  shall  sell  or 
dispose  of  such  share  or  shares  contrary  to 
this  provision,  such  sale  shall  be  void,  and 
the  share  or  shares  so  attempted  to  be 
told  or  disposed  of,  shall  be  liable  to  be 
declared  by  the  board  of  directors  forfeited 
to  the  company." 

It  is  in  evidence,  that  after  the  first  no- 
tice, and  up  to  the  time  when  at  all  events 
the  final  notice  was  given,  the  shares  were 
permitted  to  be  transferred  in  the  books  of 
the  company.  There  is  no  evidence  whe- 
ther any  transfer  was  permitted  during  the 
fortnight  which  elapsed  after  the  final 
notice  of  the  call ;  and  on  that  subject  it  is 
not  extremely  important.  The  result  upon 
the  whole  case  is,  that  the  calls  in  respect 
of  which  the  final  notice  was  given  aftch: 
the  death  of  the  testatrix  must  be  paid  by 
the  legatees,  and  not  out  of  the  general 
residuary  estate  of  the  testatrix  ;  and  they 
must  pay  interest  upon  the  amount  at  4/. 
per  cent,  from  the  respective  times  of  pay- 
ment. 

Mr.  roWer.— There  appear  to  be  no 
debts  on  the  testatrix's  estate. 

Mr.  iSe/iryn.— The  question  of  debts 
has  not  been  adverted  to ;  but  if  I  re- 
collect right,  the  opinion  of  the  Court  is, 
that  although  these  are  the  shares  of  a 
company  with  entirely  unlimited  liability, 
still,  as  all  the  facts  have  been  brought 
fully  to  the  notice  of  the  Court,  the  exe- 
cutors are  held  indemnified  from  all  future 


liability  in  respect  of  them.     Th 
is  very  great — Waller  v.  Barrett 

The  Master  of  the  Rolls.- 
opinion  that  the  executors  mail 
perfectly  harmless  and  secure  fro 
liability ;  to  obtain  indemnity  it  ia 
of  the  executors  to  bring  all 
before  the  Court,  otherwise,  if  t 
pressed  anything  wilfully,  no  1 
could  be  awarded  to  them. 
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D£  WINTON  O.  TH 
&C.  OF  BRII 


Corporation — Tolls  ^^Reeeivef 
diction. 

A  corporation^  hy  act  of  parUat 
authorized  to  raise  money  by  debeni 
the  tolls,  rents  and  stallages  of  th 
markets.  The  interest  upon  these  d 
was  allowed  to  fall  into  arrear: — ] 
the  Court  could  grant  a  receieer  oj 
but  that  it  had  no  jurisdiction  te 
with  the  corporation  in  the  letting  m 
ment  of  the  stalls,  ^c,  in  themarh 

This  was  a  motion  for  the  ap{ 
of  a  receiver  of  the  rents  and  proi 
estates  of  the  mayor,  &c.  of  Brecc 
the  tolls,  rents  and  stallages,  and 
monies  payable  under  and  by 
the  1  Vict.  c.  xii. ;  and  further  th 
ceiver  might  be  authorized  to  mai 
from  time  to  time  let  the  corporal 
and  also  the  stalls,  shops,  standii 
shambles,  benches  and  other  con 
of  the  several  markets,  and  gen 
exercise  the  powers  of  the  act,  or< 
that  they  might  be  exercised  u 
direction  of  the  Court. 

It  was  also  asked  that  the  reoeii 
be  allowed  a  salary  for  his  care  i 
upon  his  giving  security  to  ace 
what  he  should  receive. 

The  Court,  on  the  8th  of  July, 
order  in  the  terms  of  the  notice  o 
but  two  other  notices  were  afterwa 
by  leave  of  the  Court,  the  on< 
corporation,   and    the   other  by 

(1)  27  Law  J.  Rep.  (if.s.)  Ckane. 
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Ptrry,  the  fanner  asking  that  the  order  for 
■  receiver  of  the  tolli  and  itallages  might 
be  diicbarged,  and  the  latter  that  the  order 
for  a  receiver  of  the  rent*,  toll*  and  stall- 
iget  might  be  diicbarged,  and  that  the 
ligbti  and  interests  of  W.  Parry  might  be 
protected. 

By  the  1  Vict.  c.  xii.  the  corporation  of 
Brecon  were  empowered  to  rebuild  and 
enlarge  the  markets,  and  for  that  purpose 
thejr  were  empowered  to  purchoie  and  take 
lands,  and  also  to  issue  debentures  for 
Kcuring  the  repayment  of  money  advanced 
by  parties  for  the  pnrposes  of  the  act  They 
were  alio  directed  to  sell  so  much  of  the 
Isndi  purchased  and  taken  by  virtue  of  the 
act  at  were  not  required  for  the  purposes 
of  the  markets. 

The  markets  were  completed  and  the 
narket-housB  was  opened  to  the  public  on 
the  4th  of  April  184U. 

The  plaintiff  was  a  bolder  of  five  deben- 
tores  of  lOOl.  each,  and  he  filed  the  hill 
in  thia  suit  complaining  that  since  the  1st 
of  January  1R51  no  interest  had  been  pud 
upon  any  debentures,  except  those  collate- 
rally secured  by  a  mortgage  to  Sarah  Judith 
Payne  of  the  market-house,  and  other 
lands  which  had  been  taken  by  the  corpo- 
ration, and  which  had  not  been  sold  as 
directed  by  the  act,  and  that  interest  even 
on  those  debentures  had  been  paid  only  to 
the  4th  of  September  18S5. 

The  bill  alleged  that  an  income  of  2101. 
was  secured  to  the  corporation  by  the 
Uarket  Act,  and  that  they  had  no  interest 
in  the  efficient  management  of  either  the 
old  or  new  estates;  that  they  had  been 
mtsmaniged  and  neglected ;  that  parts  of 
the  property  were  let  below  their  value 
despite  of  advantageons  offers ;  that  they 
had  lost  some  of  the  estates  by  omitting  to 
collect  the  rents  for  twenty  years;  that 
they  had  not  applied  the  purchase-money 
of  parts  of  the  lands  sold  in  reduction  of 
the  debt,  and  that  they  bad  expended 
money  in  the  repair  of  other  parts  which 
they  had  neglected  to  sell.  It  charged  them 
also  with  neglecting  to  enforce  payment 
of  the  rents,  tolls  and  stallages,  and  with 
dealing  with  the  property  contrary  to 
the  1  Vict.  c.  xii.  and  the  Municipal 
Corporation    Act   (1).      It   also   charged 

(1)  7  Wai.*.  &I  Vict  c7l. 


them  with  not  keeping  proper  account!, 
and  with  blending  one  year's  rent  with 
another. 

The  bill  then  prayed  for  a  sale  of  th« 
property  remaining  unsold,  and  for  an 
account  of  the  income  arising  from  the 
estates  and  from  the  markets.  It  also 
prayed  for  the  appointment  of  a  receiver, 
not  only  of  the  corporate  estates,  but  also 
of  the  rents,  tolls  and  stallages,  and  of  all 
money  payable  under  the  1  Vict,  c.  xii., 
and  that  be  might  have  full  power  to  let  the 
estate,  &c.  and  to  exercise  the  powers  of 
the  act. 

Mr.  R.  Palmer  and  Mr.  Hardy  now 
moved  for  the  appointment  of  a  receiver. 
— They  cited 

Amet  V.  the  Trutteet  of  the  BtrJtenhead 
Doeki,  20  Beav.  S32  ;  s.  e.  24  I^w 
J.  Rep.  (k.s.)  Cbanc.  540. 
Fripp  V.  the  Chard  Railway  Company, 
II  Hare,  241;  s.c.  22  Law  J.  Rep. 
(U.S.)  Chanc.  1084. 

Mr.  FoUett  and  Mr.  C.  Barber,  for  the 
corporation. — The  Court  cannot  appoint  a 
receiver  of  the  market  tolls,  &c.  or  antbo- 
rize  the  receiver  to  exercise  the  powers  of 
the  act.  It  would  be  a  direct  contraven- 
tion of  the  act,  and  subject  the  corporation 
to  proceedings  at  the  instance  of  the  Attor- 
ney General.  The  Market  Act  does  not 
authorise  any  appointment  of  a  receiver. 

Mr.  Oibome  Morgan,  for  W,  Parry,  a 
judgment  creditor  of  the  corporation,  who 
bad  advanced  7501.  upon  an  agreement 
that  he  should  haveatronsferofVaughan's 
mortgage. 

The  Mabtbk  ot  the  Rolls. — Tou  oco 
entitled  to  have  a  receiver  appointed.  It  ia 
not  necessary  tliat  the  act  of  parliament 
should  give  a  power  to  appoint  a  receiver 
to  enable  this  Court  to  make  the  appoint-  ' 
ment,  but  when  an  act  of  parliament  autho- 
rizes a  mortgage  to  be  made  it  necessarily 
authorizes  that  the  mortgagee  shall  have, 
as  incidental  to  his  character  of  mortgagee, 
all  proper  and  appropriate  remedies  which 
belong  to  that  peculiar  character  as  against 
the  mortgagor,  and  there  is,  especially  in 
the  cose  of  tolls,  whatever  they  may  be,  the 
power  of  appointing  a  receiver.  I  cannot 
regard  the  a^ument  that  the  corporatioo 
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lyntt  be  considered  as  the  first  incom- 
brancers  on  this  fund,  and,  therefore,  en- 
titled to  take  possession  of  this  property. 
They  are,  in  fact,  the  mortgagors ;  they  cer- 
tainly mortgaged  the  property  subject  to  a 
varying  and  uncertain  rent-charge  in  their 
£&vour,  but  subject  to  that  they  are  the 
mortgagors,  and  they  can  be  regarded  in 
no  other  light  than  a  person  who,  as  the 
owner  of  property  subject  to  a  quit-rent, 
which  was  payable  to  himself,  had  mort- 
gaged the  property  subject  to  that  quit- 
rent,  in  which  case  the  mortgagee  would 
still  be  entitled  to  the  possession  of  the 
property,  always  keeping  down  and  paying 
the  quit-rent;  this,  however,  must  be 
considered  in  settling  the  form  of  the  order 
when  applying  the  tolls.  In  this  case  the 
security  is  subject  to  the  payment  in  prior- 
ity of  the  sum  mentioned  in  the  1  Vict. 
c.  xii.  s.  34.  If  it  had  said  that  the  pay- 
ment shall  amount  to  210/.  a  year,  it  would 
have  been  simple  and  plain,  and  the  receiver 
would  have  nothing  to  do  but  to  pay  that 
out  of  his  receipts,  but  it  is  "  to  pay  such  a 
sum  as,  with  the  rents,  tolls  and  dues  which 
shall  be  received  by  the  corporation  from 
any  property  belonging  to  them,  other  than 
the  tolls,  rents  and  stallages  authorized  to 
be  taken  by  the  act,  shall  amount  to  210/« 
a  year."  The  consequence  is,  that  it  may 
involve  an  account  every  time  it  is  to  be 
paid,  and  the  only  mode  in  which  that  can 
be  got  over  is,  by  giving  a  general  liberty 
to  apply  in  case  of  difficulty.  The  order, 
however,  appointing  a  receiver  should  con- 
tain a  statement  that  the  receiver  should  be 
at  liberty,  out  of  the  first  tolls,  rents  and 
stallages  received  by  him,  to  pay  to  the 
corporation  such  a  sum  of  money  as,  to- 
gether with  the  tolls,  rents  and  dues  received 
by  them  from  the  property,  shall  make  up 
the  210/.  per  annum.  As,  however,  the  act 
of  parliament  has  authorised  the  mortgage 
of  these  tolls,  and  the  interest  has  been 
allowed  to  fall  into  arrear,  the  Court  will 
appoint  a  receiver  of  the  tolls,  but  it  will 
not  at  the  same  time  give  the  receiver  such 
a  management  of  the  affairs  of  the  corpora- 
tion as  is  incidental  to  that,  so  as  to  make 
them,  as  has  been  argued,  liable  to  pro- 
ceedings by  the  Attorney  General,  either 
by  mandamus  or  the  like.  If  it  would 
produce  any  such  effect  the  corporation 
must  let  the  tolls,  but  the  receiver  must 


receive  them  and  pay  to  the  corporation 
what,  upon  the  affidavit  of  the  borough 
treasurer,  shall  with  the  rents  of  their  other 
property  appear  necessary  to  make  up  the 
sum  of  210/.    . 


DE  WINTON  O.  THE  MAYOR, 
&C.  OF  BRECON. 


Statute'^Conflieting  Enactments''^ Bor- 
rowing Powers^  with  a  Declaration  of 
Equality  among  Lenders — Power  to  Mori- 
gage-^Double  Security — Prioriiy. 

The  Brecon  Market  Ad  empowered  the 
corporation  to  purchase  lands  for  enlarging 
the  borough  market,  ^c,  and  it  direct^ 
them^  within  seven  years  after  the  passing 
itf  the  act,  to  sell  so  much  of  the  lands  as 
were  not  required,  the  proceeds  to  be  applied 
for  the  purposes  of  the  act.  They  were  also 
empowered  to  borrow  money  on  debentures, 
and  one  holder  was  to  have  no  priority  over 
another*  Power  was  also  given  to  borrow 
money  on  mortgage,  or  by  sale  of  the  eor- 
porate  property.  The  corporation  was 
directed  to  apply  all  money  received  under 
the  act,  and  the  rents  of  the  esiaies,  and  the 
tolls,  ^e,  of  the  market,  after  paying  various 
charges,  in  payment  of  the  money  borrowed. 
The  act  also  contained  a  ekuue  restraining 
the  corporation,  without  the  consent  of  the 
Lords  of  the  Treasury,  from  taking,  appro- 
priating, using,  selling,  demising,  mortgaging 
or  alienating  for  the  purposes  of  the  act  any 
messuages  which  they  could  noi  have  taken, 
^c.  before  the  act  passed.  Upon  a  bill,  bg 
a  debenture  holder, — Held,  that  a  mort- 
gage of  lands  made  to  a  debenture  holder,  as 
a  further  security  for  money  advanced  m 
debentures,  could  not  be  supported;  that 
such  mortgage  gave  no  priority  or  pre- 
ference to  the  mortgagee  ;  and  that  the  lands 
comprised  in  the  mortgage  (being  port  of 
those  purchased  under  the  act)  msut  be  sold, 
and  the  money  applied  m  discharge  of  the 
debts  as  directed  by  the  act. 

This  suit  was  instituted,  by  Henry  De 
Winton,  who  held  five  debentures  of  100/. 
each,  issued  under  the  Brecon  Market  Aet, 
1  Vict.  c.  xii.,  against  the  Mayor,  Aider- 
men  and  Burgesses  of  Brecon,  and  Sarah 
Judith  Payne,  and,  except  as  to  her,  it 
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J>x^jed,  on  behalf  of  himself  and  all  the 
^  «3MtiidSed  debenture  holders,  or  assignees 
L  vid  creditors,  under  the  Market  Act,  that 
e  '*  Queen's  Head"  and  other  lands  pur- 
lased  and  taken  by  the  corporation  under 
e  Market  Act,  and  never  used  for  the 
"Mirposea  thereof,  might  be  sold,  and  the 
^sroceeds  applied  under  the  direction  of 
e  Court.  It  also  prayed  for  accounts  of 
e  property  and  estates  of  the  corporation 
ft  the  time  of  passing  the  act  and  at  the 
Tesent  time,  and  an  account  of  all  sales 
■id  purchases  under  the  act,  and  of  all 
onies  received  from  such  sales  by  the 
'^irporation,  together  with  an  account  of  the 
ta  of  the  corporate  property  received 
ince  the  act  passed,  and  a  like  account  of 
■11  toUst  rents,  stallage  and  all  other  monies 
vom  time  to  time  received  by  the  corpora- 
tion under  the  act,  and  of  the  application 
^Ifcereof.  It  further  prayed  for  a  receiver, 
^.nd  that  he  might  be  authorized  to  let  the 
S" states  and  exercise  the  powers  of  the  act; 
^nd  that  all  rents  and  profits,  and  the  tolls 
^nd  stallage  might  be  applied  in  accordance 
"ymih  the  provisions  of  the  act. 

The  Brecon  Market  Act,  1  Vict.  c.  xii. 
C  local  and  personal)  was  passed  in  1838. 
Xt  empowered  the  mayor,  &c.  of  the  bo* 
T^ngh  to  purchase  and  take  such  messuages, 
lands  and  hereditaments  mithin  the  borough 
AS  they  might  think  necessary  for  the  pur- 
poses of  the  act ;  it  also  authorized  them 
^o  contract  with  the  owners  and  occupiers 
of  any  other  messuages,  buildings,  lands 
Or  hereditaments  within  the  borough,  and 
^  take  down,  alter  and  use  the  same  as 
^**etl  as  any  other  lands  purchased  by  or 
belonging  to  the  mayor,  &c.  for  the  pur- 
poiei  of  the  act.    It  then  empowered  them 
tetiect  a  market-house  and  make  a  market- 
place, with  all  necessary  stalls,  standings 
^nd  other  conveniences  for  the  accommo- 
dation of  the  public,  and  to  preserve,  regu- 
*^  maintain  and  use  the  same.     Section 
39,  after  reciting  that  the  mayor,  &c.,  by 
^''^MDs  of  the  purchases,  might  happen  to 
«M  leised   of  more  land  than   would   be 
*««Hiary   for    the    purpose   of    the  act, 
«i»eted  that  it  should  be  lawful  for  the 
^or,  &c.,  and  they  were  required  within 
*»«»  years  after  the  passing  of  the  act 
to  leU  any  such  land ;  provided  they  first 
^■Ofed  to  re-sell  the  land  to  the  person 
«wa  whom   the  same  was  purchased  in 
Riw  Bnna,  XXVni.-CHAFC. 


case  he  should  then  be  the  owner  of  the 
adjoining  land,  and  in  case  he  should  have 
died  or  should  decline  to  re-purchase, 
then  that  the  offer  should  be  made  to  the 
owner  of  any  adjoining  land,  and  they 
were  to  convey  the  same  to  the  purchasers ; 
and  the  money  produced  by  such  sales 
was  to  be  applied  to  the  purposes  of  the 
act. 

Section  30.  empowered  the  mayor,  ftc.9 
from  time  to  time  to  borrow  and  take  up 
at  interest  such  sum  or  sums  of  money  as 
the  mayor,  &c.  should  think  necessary  for 
providing,  erecting,  altering,  repairing  and 
improving  the  new  market-house  or  mar* 
kct-place  upon  the  credit  of  the  tolls» 
rents  and  stallage  to  be  levied  and  col- 
lected by  virtue  of  the  second  schedule  to 
the  act  annexed,  and  by  writing  under 
their  common  seal  to  assign  all  or  any  part 
of  the  rents  and  stallage  to  be  received  by 
the  mayor,  &c.,  by  virtue  of  the  second 
schedule  to  the  act  annexed,  to  such  per- 
son as  should  lend  or  advance  any  money 
thereon,  or  to  his  trustee,  as  a  security  for 
any  sum  of  money  so  to  be  advanced,  with 
lawful  interest  for  the  same,  and  the 
charges  and  expenses  of  such  assignment,  to 
be  made  in  manner  and  form  thereinafter 
mentioned,  should  be  from  time  to  time 
defrayed  by  the  mayor,  &c.  out  of  the 
money  so  borrowed,  and  every  such  as- 
signment should  be  by  deed  duly  stamped, 
in  which  the  consideration  should  be  fairly 
stated,  and  might  be  in  the  words  or  to 
the  effect  next  thereinafter  stated ;  and  all 
persons  to  whom  such  assignment  should 
be  made  or  who  should  be  entitled  to  the 
money  thereby  secured  should  be,  in  pro- 
portion to  the  sums  thereby  respectively 
mentioned,  creditors  on  the  said  tolls, 
rents  and  stallage  (as  the  case  might  be), 
equally  one  with  another,  without  any 
preference  in  respect  of  the  priority  of 
advancing  such  money  on  the  dates  of  any 
such  assignments ;  and  every  such  security 
should  be  good,  valid  and  effectual  in  the 
law,  and  should  entitle  the  person  to  whom 
the  same  should  be  made,  his  executors, 
administrators  or  assigns,  to  the  payment 
of  the  money  thereby  secured,  and  to  all 
profit  and  advantage  thereon,  according  to 
the  true  intent  and  meaning  of  the  act. 

Section  31.  enacted  that  it  should  be 
lawful  for  the  persons  entitled  to  any  of 
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the  securities  for  the  money  to  be  borrowed 
on  interest  as  aforesaid,  and  their  respec- 
tive executors,  administrators  or  assigns,  as 
the  case  might  be,  at  any  time,  by  writing 
under  their  respective  hands  and  seals, 
duly  stamped,  in  which  the  consideration 
should  be  truly  stated,  to  transfer  such 
securities  to  any  person  whomsoever,  and 
every  such  transfer  might  be  in  the 
words  or  to  the  effect  next  thereinafter 
stated. 

Section  84.  enacted,  that  the  mayor,  &c. 
should,  and  they  were  thereby  directed  to 
apply  the  money  to  arise  or  to  be  received 
by  virtue  of  the  act,  and  subject  as  therein 
mentioned,  the  tolls,  rents  and  stallage 
thereby  authorized  to  be  taken  in  manner 
following,  viz.,  in  the  first  place  in  paying 
and  defraying  the  costs,  charges  and  ex- 
penses of  applying  for  and  incident  to  the 
obtaining  and  passing  of  the  act,  together 
with  interest  thereon  from  the  time  of 
advancing  and  disbursing  the  same ;  then 
in  paying  the  costs,  charges  and  expenses 
incident  to  and  attending  the  forming, 
erecting,  fitting  up  and  making  commo- 
dious for  the  public,  the  said  market- 
places and  conveniences  connected  there- 
with ;  in  the  next  place,  in  retaining  and 
setting  apart  such  sum  or  sums  of  money 
as,  with  the  rents,  tolls  and  dues  which 
should  be  received  by  the  mayor,  &c., 
from  any  property  belonging  to  them 
other  than  the  tolls,  rents  and  stallage 
authorized  to  be  taken  by  the  act,  should 
be  equal  in  amount  to  or  necessary  to  make 
up  the  annual  sum  of  210/.  (the  amount 
of  the  net  annual  income  of  the  mayor,  &c.), 
from  the  whole  tolls  of  the  borough  and 
other  property  of  or  belonging  to  them,  of 
which  sum  of  210/.  a  competent  part 
should  be  applied  by  the  mayor,  &c.  to- 
.  wards  defraying  the  interest  of  any  incum- 
brance then  affecting  their  said  property, 
and  the  remainder  should  be  by  them 
applied  to  such  purposes  and  in  such  man- 
ner as  they  were  by  law  then  authorized 
and  empowered  to  apply  their  net  annual 
income ;  and  afterwards  their  said  surplus 
tolls,  rents  and  stallage  should  be  applied 
in  paying  the  interest  of  all  monies  which 
should  be  borrowed  under  and  by  virtue 
and  for  the  purposes  of  this  act,  and  sub- 
ject to  the  said  costs,  charges,  expenses 
and  payments  aforesaid,  the  residue  of  the 


same  surplus  tolls,  rents  and  stallage, 
should  be  divided  into  two  equal  moieties, 
one  of  which  should  be  paid  onto  and 
among  the  persons  entitled  to  any  of  the 
securities  for  the  money  to  be  borrowed 
on  mortgage  as  aforesaid,  and  their  re- 
spective executors,  administrators  and 
assigns,  as  the  case  might  be,  in  propor- 
tion to  the  respective  sums  advanced  by 
him,  her  or  them,  without  any  preference 
by  reason  of  the  priority  of  date  of  any 
such  mortgage  or  any  other  account  what- 
soever, and  the  other  moiety  of  the  said 
residue  of  the  surplus  tolls,  rents  and 
stallage  should  be  retained  by  the  mayor, 
&c.,  towards  enabling  them  to  pay  off,  in 
manner  thereinafter  mentioned,  the  money 
borrowed  on  mortgage,  and  after  payment 
thereof  the  whole  of  the  surplus  tolls, 
rents  and  stallage  should  be  by  them 
applied  to  such  purposes  of  public  benefit 
within  the  borough  as  to  them  should 
seem  meet 

Section  37.  enacted,  that  within  one 
month  after  Michaelmas-day  in  each  and 
every  year  the  mayor,  &e.  should,  and 
they  were  thereby  required  to  make  a  just 
and  true  statement  or  account  of  all  sums 
of  money  by  them  received  and  expended 
in  the  execution  of  the  act ;  and  should 
also  in  such  statement  or  account  parti- 
cularly specify  the  several  items  and  arti- 
cles for  which  each  particular  sum  had 
been  received,  disbursed  and  paid. 

Section  44.  enacted,  that  it  should  be 
lawful  for  the  mayor,  &c.,  and  their  suc- 
cessors, and  they  were  thereby  authorized 
and  empowered  to  let  any  or  either  of 
the  stalls,  shops,  standing-places,  shambles, 
benches  and  other  conveniences  in  the 
several  market-places,  to  any  person  who 
might  be  willing  or  desirous  of  taking  the 
same  for  any  term  not  exceeding  three 
years :  provided  always,  that  the  tolls  and 
rents  so  to  be  taken  should  not  in  any 
case  exceed  the  sums  mentioned  in  the 
second  schedule  to  the  act. 

Section  83.  enacted,  that  nothing  in  the 
act  should  enable  the  mayor,  &c.  of  the 
borough  of  Brecon  to  take,  appropriate, 
use,  sell,  demise,  mortgage  or  alienate  for 
the  purposes  of  the  said  act,  without  the 
approbation  of  the  Lords  Commissioners 
of  Her  Majesty's  Treasury,  or  any  three 
of  them,  any  messuages,  lands  or  here- 
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diUmentB  which  they  eonld  not  have 
(■ken,  appropriated,  nied,  sold,  deroiMd, 
mortgaged  or  alienated,  without  inch  ap- 
pTobation,  before  the  paiiing  of  the  laid 
act,  anything  therein  to  the  contrary  not- 
withitanding. 

Before  the  Market  Act,  the  eatatei  of  the 
corporation  eonaiited  of,  first,  the  manor 
of  tbe  borough  of  Brecon,  with  the  chief 
renta,  amounting  to  fiSI.  per  annum,  and 
the  profiti  of  coarti  leet ;  secondly,  a  ibire 
or  town-hall,  since  ased  h  the  town-hall 
and  corn-market,  with  cellar  and  ware- 
honie*  attached,  and  let  separately ; 
thirdly,  a  town  gaol,  the  cite  of  which  is 
now  cold ;  fourthly,  several  houiei  and 
lands,  mostly  let  on  long  leases,  at  rents 
amounting  to  38/.  6i.  6d.  per  annum,  or 
thereabouts,  and  others  occupied  by  the 
corporation  ;  fifthly,  the  tolls  of  fairs  and 
drift-toll,  payable  on  all  goods  of  persons, 
not  natives,  passing  through  the  borough  ; 
sixthly,  tbe  tolls  of  markeU  held  under 
the  towD-ball  and  in  the  streets. 

This  property,  when  the  act  passed,  was 
computed  to  produce  2101.  per  annum, 
It  was,  however,  subject  to  a  mortgage, 
dated  the  17th  of  July  1835,  which  had 
been  granted  by  the  old  corporation  to 
Philip  Vanghan,  to  aecute  the  repayment 
of  750/.  and  interest;  and  this,  by  an 
indenture,  dated  the  4th  of  March  1840, 
became  veiled  in  the  defendant,  Sarah 
Judith  Payne. 

Tbe  corporation,  under  the  Market  Act, 
purchased  some  premises,  called  the 
"  Queen's  Head,"  and  other  lands,  at  divers 
■urns,  amounting  to  3,630J.;  and  they 
used  a  portion  for  the  new  market.  They 
also  aold  a  portion  of  luch  lands,  by  which 
they  realized  a  sum  of  2,180J. ;  but  they 
still  retained  a  portion  of  the  purchased 
hereditaments,  though  they  were  not  re- 
quired for  the  market. 

The  market  -  house  was  erected,  and 
opened  for  public  use  an  the  4th  of  April 
1840. 

By  an  indenture,  dated  the  same  day, 
after  reciting  that  Sarah  Judith  Payne  had 
agreed  to  lend  a  sum  of  1,500/.  to  the 
mayor,  &c.  of  Brecon,  upon  having  tlie 
aame  aeeured  by  a  mortgage  of  the  tolls, 
rents  and  stallage,  and  also  by  a  mortgage 
of  the  freehold  property,  of  which  the 
corporation  were  seised  under  tbe  act,  and 


reeitlng  that  the  mayor,  &e.  had  that  day 
duly  executed  and  given  to  Sarah  Judith 
Payne  three  several  debentures  for  500/., 
upon  the  credit  of  tbe  tolls,  rents  and 
stallage;  it  was  witnessed  thst  the  corpo- 
ration granted  and  conveyed  the  "  Qneen'a 
Head,"«ndell  those  several  piecesof ground 
upon  which  the  new  market -house  or 
market-plaoe,  called  the  Brecon  New  Mar- 
ket, waa  then  erecting,  together  with  the 
several  erections,  buildings  and  appen- 
dages then  or  thereafter  to  be  built  thereon 
in  connexion  with  the  new  market,  to  hold 
the  same  to  Sarah  Judith  Payne,  her  heirs 
and  assigns,  for  further  securing  to  her 
the  1,500/.  and  interest,  which  was  also 
secured  by  the  three  debentures  for  500/. 
each,  upon  the  tolls,  rents  and  stallage. 
The  deed  also  provided  that  in  case  de- 
fault should  be  made  in  payment  of  the 
1,900/.  and  interest  at  the  time  men- 
tioned, it  should  be  lawful  for  Sarah 
Judith  Payne,  without  any  further  consent 
of  the  corporation,  as  soon,  or  at  any  time 
thereafter  as  might  be  convenient,  to  sell 
the  debentures  ;  and  in  case  they  should 
not  produce  the  whole  1,500/.  and  interest, 
then  in  like  manner  to  sell  the  said  mes- 
suages, hereditaments  and  premises  thereby 
granted  to  her,  and  to  apply  the  money 
received  thereby  in  discharge  of  the  said 
mortgage  debt. 

The  mortgage  comprised  land  on  the 
surface  of  which  a  part  of  the  new  market 
was  then  building  and  afternarda  stood,  and 
also  land  on  which  some  warehouses  or 
cellars,  with  arched  roofs,  let  by  the  cor- 
poration at  fixed  rents,  not  being  then  or 
ever  used  as  a  market,  or  ever  opened  to 
the  public,  and  having  an  entirely  separata 
approach,  on  the  roof  of  which  the  re- 
mainder of  the  new  market  was  built  and 
held,  and  also  comprised  other  premises 
totally  distinct  from  the  market,  via.  the 
the  "  Queen's  Head"  or  market  tavern, with 
tbe  yards,  stables,  &e.  and  other  premises, 
and  which  had  never  been  used  as  a  mar- 
ket. No  interest  had  been  paid  upon  any 
debentures  from  the  1st  of  January  1B5I, 
except  on  those  collaterally  secured  by 
the  mortgage  to  Sarah  Judith  Payne ;  and 
the  interest  upon  those  had  been  paid  only 
to  the  4th  of  September  1855. 

It  was  then  alleged  that  the  corporation 
liad  no  interest  in  the  efficient  management, 
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either  of  the  new  or  old  corporate  pro- 
perty, as  they  were  empowered  to  take 
from  the  tolls,  rents  and  stallage  sufficient, 
with  the  income  of  the  general  corporate 
property,  to  make  up  the  corporate  income 
of  210/.,  to  which  they  were  entitled  before 
the  passing  of  the  act*  It  was  also  alleged 
that  the  corporation  had  mismanaged  and 
neglected  both  classes  of  property ;  and  it 
charged  that  they  let  parts  of  the  old  cor- 
porate property  at  rents  below  the  value, 
and  that  they  refused  advantageous  offers, 
and  that  they  had  lost  some  property  by 
omitting  to  obtain  any  payment  of  rent 
or  acknowledgment   of  title  for  twenty 
years  or  more ;  that  they  allowed  the  chief 
rents  of  the  manor  of  the  borough  to  remain 
unpaid,  so  that  some  had  been  lost ;  that 
they  had  sold  divers  parts  of  the  corporate 
property,  and  had  not  apiplied   the  pur- 
chase-money in  reduction  of  the  debt  due 
thereon;  that  they  had  expended  money 
on  repairs  of  the  *'  Queen's  Head,*'  &c.;  that 
they  had  neglected  to  enforce  tolls,  rents 
and  stallage  to  a  considerable  amount,  and 
particularly  from  persons   trafficking  by 
means  of  hand-baskets,  and  from  perrons 
selling  com  in  public  or  other  houses,  not 
being  shops ;   that  the  corporation,  since 
the  passing  of  the  act,  had  not  only  sold 
portions  of  the  corporate   property,  but 
they  had  also  made  the  mortgage  to  Sarah 
Judith  Payne  as  a  security  for  the  1,500/., 
without  the  consent  of  the  Lords  of  the 
Treasury ;  that  the  accounts  directed  to 
be  made  out  annually  by  the  corporation 
had  been  made  out  at  irregular  periods,  the 
last  of  which  was  from  the  Ist  of  June 
1852  to  the  dOth  of  June  1856 ;  and  from 
that  it  appeared  that  the  corporation  had 
paid  the  interest  on  the  old  mortgage  for 
750/.,  and  the  rents  of  premises  held  by 
them,  viz.  the  borough  lock-up  and  fire- 
engine  shed,  and  of  three  houses  previously 
sold  by  them  without  the  concurrence  of 
the  mortgagee,  amounting  to  18/.  Ss,  per 
annum,  and  had  also  allowed  him  to  re- 
ceive the  com  and  market-tolls,  with  the 
tolls  of  fairs  and  drift-tolls ;  and  that  the 
treasurer  had  paid  both  the  mortgage  debts 
of  Sarah  Judith  Payne,  the  costs  of  re- 
pairs ordered  by  the  corporation,  and  the 
costs  of  maintaining  the  market  and  of  the 
collection  of  the  tolls ;  that  the  corporation 
declined  to  let  the  tolls  separately,  or  to 


take  any  toll  from  dealers  by  hand-baskets 
and  on  the  sale  of  com. 

Mr,  R.  Palmer  and  Mr.  Hardy,  for  the 
plaintiff,  insisted  that  the  surplus  estate 
ought  to  be  sold,  and  that  the  proceeds 
and  rents,  together  with  the  tolls,  rents 
and  stallages,  ought  to  be  applied  in  pay- 
ing pari  passu  the  debenture-holders,  and 
that  S.  J.  Payne,  in  consequence  of  the 
mortgage  she  had  obtained,  had  no  right 
to  any  priority  or  preference — Lord  Crewe 
V.  Eddleston  (1). 

Mr.  FolleU  and  Mr.  Barber,  for  the 
corporation.-— The  Court  had  no  jurisdic- 
tion to  interfere  with  the  corporation  in 
the  management  of  the  estates. 

Mr.  Eddis,  for  Edward  Seymour  and 
others,  executors  of  S.  J.  Payne,  who  had 
died  since  the  institution  of  the  suit, 
claimed  the  benefit  of  the  contract  made 
with  the  corporation. 

The    Master    of    the    Rolls. — The 
question  I  have  to  consider  is,  whether  the 
mortgage  to  S.  J.  Payne  is  valid   against 
the  plaintiff;  and  upon  the  construction 
of  the  act  of  parliament,  I  think  it  is  not. 
When  an  act  of  parliament  contains  two 
sets  of  provisions,  one  being  specific,  with 
precise  directions  to  do  particular  things, 
and  the  other  being  general,  prohibiting 
certain  acts,  which  in  their  general  sense 
will  include  the  particular  acts  in  the  sta- 
tute, the  general  clause  does  not  control 
the  specific  enactment.     For  instance,  if 
there  is  an  authority  in  an  act  of  parlia- 
ment to  a  corporation  to  sell  a  particular 
piece  of  land,  and  there  is  then  a  general 
clause  at  the  end  that  nothing  in  this  act 
contained  shall  authorize  the  corporation 
to  sell  any  land,  that  would  not  control 
the  particular  enactment,  but  the  particu- 
lar enactment  would  take  effect  notwith- 
standing it  was  not  clearly  expressed  and 
distinct,  and  the  insertion  of  the  exception 
in  the  general  clause  would  be  supplied. 
If  the  Court  finds  a  positive  inconsistency 
and  repugnancy,  it  may  be   difficult  to 
deal  with  it,  but,  so  far  as  it  can,  it  must 
give  effect  to  the  whole  of  the  act  of  par- 
liament.    In  this  act  there  is  authority  to 
buy  lands  for  the  purposes  of  the  act ;  and 
if  among  them  there  are  lands  which  are 
(1)  1  DeOexft  Jo.63. 
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not  nqoired  for  the  puipotes  of  the  act, 
then  the  act  require*  and  commaDdi  the 
corpormdon  to  aell  those  particular  lands 
at  a  ipecified  time.  The  act  then  autho- 
'riiei  the  corporation  to  lell,  convey  ami 
dispote  of  any  lands  for  the  purpoiea  of 
the  act ;  it  authorizes  the  corporation  to 
borrow  money  on  mortgage  of  the  pro- 
perty  of  the  corporation  generally,  and  for 
that  purpose  to  oonvey,  sell  and  dispose 
of  any  of  the  property  relating  to  the  cor- 
poration. That  general  clause  roost  be 
read  concurrently  with  the  other  part  of 
the  act,  that  is  to  say,  that,  having  di- 
rected particular  lands  belonging  to  the 
corporation  to  be  sold  in  a  particular  man- 
ner, this  general  cUuse  roust  be  construed 
to  apply  to  the  rest  of  the  land  of  the 
corporation.  The  effect  of  this  would  be 
in  subsUnce  to  overrule  7  Will.  4.  &  1 
Vict.  c.  78.  8.  97.  (the  Municipal  Cor- 
poration Act).  By  section  83.  the  provi- 
sions of  the  Municipal  Corporation  Act, 
with  respect  to  the  impediments  and  fetters 
put  upon  the  alienation  of  land,  ate  repeated 
over  and  over  again  for  the  purposes  of 
this  act,  and  it  is  directed  that  they  shall 
have  no  power  to  alienate  any  land,  except 
with  the  aancdon  of  the  Lords  of  the 
Treasury.  That  applies,  not  to  7  Will,  4. 
&  1  Vict.  c.  78.  B.  97,  but  to  that  which 
is  included  in  1  Vict,  c.  xii,  s.  32,  and 
that  the  sanction  of  the  Lords  of  the 
Treasury  must  be  taken  to  ascertain  that 
it  is  for  the  purposes  of  the  act  they  re- 
quire to  sell.  On  this,  it  is  argued,  that 
under  this  section,  there  is  power  to  mort- 
gage any  land  for  the  purposes  of  the  act, 
and  that  therefore,  if  they  are  empowered 
to  mortgage  land  for  the  purposes  of  the 
act,  it  will  extend  to  the  surplus  lands, 
and  that  the  clause  relating  to  the  sale  of 
the  surplus  lands  will  only  apply  to  so 
mneh  as  ihall  reroain  after  they  have  been 
mortgaged  for  the  purposes  of  the  act. 
But  the  1  Vict.  c.  xii.  s.  32.  directs  that 
land  shall  be  sold,  and  the  purchase-money 
applied  for  the  purposes  of  the  act, 
and,  consequently,  the  section  must  be 
expressly  and  distinctly  so  applied,  and 
nothing  can  appear  more  inconsistent 
with  1  Vict,  c,  xii,  s.  29,  or  more  calcu- 
lated to  overrule  it,  than  that  this  should 
be  the  construction  when  it  is  said,  "  Be- 
fore   they  shall    sell  and  dispose  of  any 


inch  land  or  ground  they  shall  first  offer 
to  re-sell,"  /fee.  This  section  does  not 
give  a  permission,  but  a  direction  for  the 
purposes  of  the  act  to  sell  this  land  in 
a  particular  way.  Can  the  corporation 
mortgage  that  land  to  a  stranger,  and  tell 
the  stranger.  Yon  shall  sell  the  land  in 
any  manner  you  please  ?  The  whole  thing 
is  put  an  end  to.  Suppose  the  corporation 
wanted  expressly  to  get  rid  of  this  ;  sup- 
pose they  wanted  the  proprietor  of  the 
adjoining  land,  who  had  sold  his  land,  not 
to  have  it  again,  and  they  did  not  want  it 
to  be  offered  to  him,  they  might  mortgage 
it  to  a  stranger  with  a  power  to  sell  it  lo 
anybody  he  pleased,  and  thereby  defeat 
the  object  of  the  act  of  parliament.  It  is 
impossible  that  such  can  he  the  construc- 
tion of  these  two  clauses  taken  together. 
Nothing  appears  to  be  more  consistent 
than  this,  that,  with  respect  to  the  particular 
land  which  you  have  bought,  and  which 
site  you  do  not  want  for  the  purposes  of 
the  act,  you  shall  sell  it  in  a  particular 
manner,  and  the  other  land  you  may 
mortgage,  alienate  or  sell  as  you  think 
fit  for  the  purposes  of  the  act;  provided 
always,  that  nothing  in  this  act  shall 
enable  you  to  put  this  power  into  operation, 
except  with  the  sanction  of  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  who 
are  to  be  the  guardians  and  are  to  ascertain 
that  you  do  bond  fide  sell  it  for  the  purposes 
of  the  act.  That  makes  the  whole  clear  and 
consistent.  I  do  not  see  how  it  can  be 
said  that  for  the  purposes  of  this  act  this 
is  to  he  taken  as  a  separate  and  distinct 
transaction.  Under  the  1  Vict.  c.  xii.  s.  30. 
the  object  is  to  place  all  debenture  holders 
on  the  same  footing.  The  plaintiff  ad- 
vances money  npon  the  security  of  these 
tolls  for  the  purposes  of  the  act,  the  defen- 
dant, S.  J.  Payne,  also  advances  money, 
but  in  order  to  defeat  this  clause  and  get 
a  priority,  she  contracts  with  the  corpo- 
ration that  she  is  to  have  a  mortgage 
upon  other  property  of  the  corporation, 
in  order  to  give  her  a  priority  or  control 
over  it,  and  in  order  that  she  may  dis- 
pose of  this  first,  which  will  evidently 
give  her  a  manifest  advantage,  because, 
after  the  sum  of  2l0l.  is  paid  to  the  cor- 
poration, all  the  debenture  holders  would 
share.  She  is  a  debenture  holder,  and  by 
tiiking  this  additional  security,  she  docs 


r 


600 


COURTS  OP  CHANCERY  J 


[New  Sbriei 


not  acquire  priority ;  on  both  these  groundt, 
therefore  it  is  impossible  to  say,  as  against 
the  plaintiff,  that  this  is  a  mortgage  which 
will  give  priority  over  the  plaintiff  in  this 
suit.  A  very  different  case  may  arise.  In 
this  case,  however,  S.  J.  Payne  has  not 
obtained  any  priority  against  the  plaintiff, 
and  the  other  debenture  holders,  on  behalf 
of  whom  the  bill  is  filed,  but  it  leaves  the 
covenant  of  the  corporation  with  S.  J. 
Payne  quite  untouched. 

By  1  Vict.  c.  xii.  s.  29.  the  corporation 
are  required  to  sell  within  seven  years  after 
the  passing  of  the  act;  they  have  not 
done  so,  and  it  is  difficult  to  say  they  are 
not  compellable  to  sell,  and  that  any 
person  interested  under  the  act  may  not 
enforce  that  sale,  certainly  it  is  not  given 
to  them  to  deal  with  merely  at  their  discre- 
tion. If  it  is  insisted  on,  the  plaintiff  is 
entitled  to  have  a  sale,  but  I  doubt  much 
whether  it  would  be  for  his  benefit,  and 
yet  with  an  express  and  positive  decla- 
ration of  the  statute  that  the  sale  shall  be 
made,  I  am  apprehensive  whether  I  am 
entitled,  even  with  the  consent  of  the  par- 
ties, to  say  that  the  Court  will  not  enforce 
the  statute  according  to  the  clause,  which 
is  compulsory  on  the  corporation.  I  should, 
however,  like  to  be  referred  to  a  case  in 
which  a  similar  matter  has  been  dealt  with; 
the  disposition  of  the  Court  would  be  to 
act  in  a  way  most  productive  to  all  par- 
ties. I  must  continue  the  receiver  of  the 
tolls  and  stallages  of  the  market-place; 
but  the  corporation,  at  the  close  of  every 
year,  will  have  to  give  a  detailed  account 
of  their  receipts,  for  the  purposes  of  the 
act,  including  such  sums  as  they  would 
have  received  but  for  the  incumbrances 
created  by  themselves.  It  will  not  be  long; 
still  it  must  be  sufficiently  detailed  to  shew 
distinctly  the  nature  and  extent  of  the 
receipts  from  each  different  source  :  it  must 
shew  those  distinctly  and  clearly.  When 
that  is  once  done,  the  receiver  is  to  act 
upon  it  as  if  it  could  not  be  disputed,  and 
he  is  to  pay  over,  out  of  any  money  in  his 
hands,  to  the  corporation  such  a  sum  of 
money  as,  with  the  balance  in  the  hands  of 
the  corporation,  will  amount  to  the  sum 
of  210/.  When  that  is  done  the  debenture 
holders  to  whom  this  account  is  rendered 
may,  if  they  think  fit,  under  this  suit,  make 
an  application  in  chambers,  and  require 


the  accounts  to  be  taken  on  disputed 
items,  but  not  so  as  to  require  it  to  be 
brought  into  court;  and  so  from  time  to 
time  it  can  be  disposed  of,  and  the  balance 
to  be  carried  over  to  the  next  year  settled 
in  the  ordinary  way,  so  that  it  will  be 
rectified  by  the  receiver's  account  in  the 
next  year.  The  receiver  is  not  to  be  at 
liberty  to  dispute  that,  but  he  is  to  pay 
over  the  balance;  or  rather,  if  there  is 
any,  he  is  to  apply  it  in  payment  of  what 
is  due  to  the  debenture  holders. 

Jan.  31. — The  Master  of  thb  Rolls. 

—I  have  difiiculty  and  doubt  reapecting 
the  position  of  the  corporation.  It  ia  sin- 
gular; but  upon  the  whole,  I  cannot  let 
them  have  their  costs  added  to  the  210/. 
in  the  first  instance,  before  all  the  other 
parties ;  the  corporation  must  take  them 
out  of  the  210/.,  but  after  the  payment 
of  the  others  they  may  have  their  costs 
out  of  the  estate ;  that  will  amount  to  the 
same  thing.  I  treat  the  corporation  as  one 
having  a  charge  upon  it  of  210/.,  which 
they  are  entitled  to ;  they  have  power  to 
mortgage  their  property,  tolls  and  stallages, 
and  Uie  like,  subject  to  that  rent-chaige, 
and  therefore,  after  the  rent-charge  is  satis- 
fied, the  first  to  be  paid  are  the  mortgagees. 
The  mortgagees,  therefore,  are  now  en- 
titled to  add  their  costs  to  the  mortgage 
securities. 


M 

March 


.R.         \ 
4,  6,  9.  3 


THE  MAYOR,  ETC.  OF  BRE- 
CON O.  SEYMOUR. 


Municipal  Corporations — Mortgage  pre- 
vious io5  ^  6  mil.  4.  c.  76.  —  7  fVilL  4. 
^  1  VicU  e,  78. —  Tacking — Subsequent 
Mortgage — Charge — Judgment. 

The  defendants  were  the  holders  of  two 
mortgages,  made  by  the  corporation  of  Bre* 
con,  upon  their  land.  One  was  made  before 
the  Municipal  Corporation  Aet^  and  the 
other  subsequently.  This  latter  mortgage 
comprised  in  addition  lands  acquired  under 
the  Market  House  Act.  The  defendanU 
brought  an  action  to  obtain  payment  of  the 
money  due  on  both  mortgages.  The  eorpe- 
ration  then  paid  into  court  the  sum  due  on 
the  mortgage  made  before  the  Municipal 
Corporation  Act.  The  defendanU^  plain- 
tiffs   in  the  action,    took   this  money  mU 
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tf  ctmrf  and  proeeedtd  wilh  the  aetio* 
wpo*  Ike  teeond  tnorlgage,  and  obtained 
d  judgment.  The  defendantt  refuted  to 
reconeey  the  landi  or  deliver  up  the  lille- 
deede  in  the  firet  mortgage;  and  upon  a  bill 
by  the  earporatiim, —  Held,  that  the  firet 
mortgage  nat  eatiijted  before  any  Judgment 
WM  obtained,  and  that  no  right  to  taek  had 
ariMen,  and  that  the  defendant*  mutt  re- 
eenvty  the  tendt  aad  deliver  up  the  tiile- 
deedt  to  the  corporation. 

The  bill  in  tbii  (uitwas  filed,  bytbeMayor, 
Aldermen  and  Burgeaiea  of  the  borough  of 
Brecon,  who,  before  the  paising  of  tbe  5ft  6 
Will.  4.  c.  76.  (the  Municipal  Corporation 
Act),  were  called  the  Bailiff,  Aldermen  and 
Burgeuea  of  the  borough  of  Brecon,  agunit 
Edward  William  Seymour,  Philip  George, 
Edward  Lewii  and  William  Parry,  to  ob- 
tain a  reconveyance  of  leveral  meaBoagea 
and  landa  compriaed  in  certain  indenture! 
of  lease  and  releaie,  dated  the  8rd  and  4th 
of  March  1840,  free  from  all  incumbrance 
made  by  Sarah  Judith  Payne,  the  plaintifik 
offering  to  pay  ao  much  of  the  coata  of  an 
action  aa  had  been  incurred  ia  relation  to 
the  principal  money  and  intereat  aecured 
thereby.  It  alao  prayed  that  the  first  three 
defendants  might  he  restrained  from  further 
proceedings  at  law,  or  from  disposing  of 
the  lands  or  parting  with  the  title-deeds 

By  an  indenture  of  feoffment,  dated  the 
17th  of  July  1835,  in  consideration  of  7501., 
Ibe  plaintiffs,  after  reciting  that  they  were 
aeised  in  feeof  divers  messuages  and  lands, 
and  also  of  three  several  markets  to  be 
bolden  every  week  in  the  borough,  and 
also  of  several  &irs  to  be  held  yearly  for 
ever  within  the  borough,  and  of  divers 
tolla  and  itallage,  piccage,  and  other  profile 
and  emoluments  arising  therefrom,  granted 
and  enfeoffed  the  same  with  their  appur- 
tenances to  Philip  Vaughan,  his  heirs  snd 
assigns,  subject  to  redemption  on  pay- 
ment of  the  principal  money,  with  interest 
thereon.  The  deed  also  contained  a  power 
of  Bale  in  case  of  non-payment  of  the  prin- 
cipal and  interest.  The  property  mort- 
gaged was  also  described  in  a  schedule 
attached  to  the  deed.  This  mortgage  was 
afterwards  transferred  to  William  Dyke. 

By  indentures,  dated  the  3rd  and  4th 
of   Maich  1840,  in  consideration  of  the 
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750/.  W.  Dyke,  with  the  consent  of  the 
corporation,  conveyed  the  messuages  and 
lands,  and  also  the  tolls,  ftc.  of  the  markets 
and  fkirs,  to  Sarah  Judith  Payne,  her  heira 
and  assigns,  subject  to  the  then  existing 
equity  of  redemption,  aa  well  as  to  the 
power  of  sale  contained  in  the  mortgage 
to  P.  Vaughan. 

In  1838  the  1  Viet.  e.  xii.  was  passed 
to  empower  the  corporation  of  Brecon  to 
rebuild  the  market,  and  it  enabled  them 
for  tiiat  purpose,  not  only  to  nse  the  then 
lands  of  the  corporation,  but  also  to  take, 
contract  for,  and  purchase  other  lands ; 
it  also  empowered  them  to  raise  money 
by  debentures  for  the  purposes  of  the  act. 

By  an  indenture,  dated  the  4th  of  March 
1840,  and  made  between  the  corporation 
of  the  first  part,  S.  J.  Payne  of  the  second 
part,  Thomas  Lawrence  of  the  third  part, 
and  E.  Williams  of  the  fourth  part,  the 
corporstion  conveyed  divers  freehold  landa 
in  Brecon,  acquired  under  the  Market  Act 
since  the  mortgage  of  the  17th  of  ^uly 
1835,  to  S.J,  Payne,  her  heirs  and  assigns, 
to  secure  a  sum  of  1,500(.  and  interest. 
This  deed  contained  a  covenant  by  tbe 
corporation  for  payment  of  the  principal 
money  and  interest. 

On  the  30th  of  October  1857  S.  J, 
Payne  brought  an  action  in  the  Court 
of  Exchequer  against  the  corporation  to 
recover  not  only  the  sum  of  7501.  and 
interest  secured  on  Vaughan's  mortgage, 
but  also  the  1,500/,  and  interest  secured 
by  the  market-house  mortgage. 

On  the  30th  of  November  1857  8.  J, 
Payne  declared  in  the  said  action.  It  con- 
tained, first,  a  count  on  the  covenant  in 
the  market-house  mortgage,  and,  secondly, 
the  usual  indebitatui  counts  and  a  count 
on  an  account  stated.  In  the  particulars 
of  demand  delivered  therewith  she  claimed 
under  the  indebitatut  counts  to  recover 
the  7501,  for  money  lent  and  paid  for  the 
nse  of  the  corporation  on  or  about  the  4th 
of  March  1840,  with  431.  5s.  for  interest, 
which  she  claimed  to  recover  on  account 
stated. 

The  corporation  having  been  advised 
that  they  had  no  defence  to  the  action  so 
far  as  related  to  the  7501.  and  interest, 
applied  to  William  Parry,  who  advanced  a 
sum  of  706/,  15s.  upon  on  agreement  that 
its   repayment  should  be    secured  upon 


coi^ta^^;.  the  M^»  V  ^f  ;u  tt^i^'  Geotg^ 


cc 


-«a  l.e^"  ,  otv  *®  J    to  The  ><*"V  k  1V)^4-  *";  *e.  »J  *^  07  V«* 


,T 


roL.XZTIII.]        MICHAELMAS  1858  to  MICHAELMAS  1859. 


KDt  of  the  Lords  of  th«  Treaanry.  Thii, 
ofiUeir,  WM  proof  that  the  deed  was  good. 
The  corporation,  therefore,  could  not  utt 
in  ihia  court  that  the  deed  should  be  treated 
u  nothing,  or  that  the  deedi  relating  to 
Vangfaan'i  mortgage  should  be  given  up  ; 
etpecially  when  they  have  to  repay  the 
money  with  which  the  market-houie  wai 
builL  The  corporation  in  this  ca*e  were 
ponened  of  property,  which  they  had  pie- 
*ioua  to  the  pasting  of  the  I  VicL  c.  xii., 
and  property  which  they  had  obtained  aince. 
At  to  die  latter,  there  waa  nothing  in  the 
act  to  fetter  their  dealing  with  it ;  lo  far, 
therefore,  the  concurrence  of  the  Lords  of 
the  Treasury  was  not  required.  In  this 
ease  a  debt  waa  doe  to  S.  J,  Payne,  and  a 
judgment  for  it  had  been  obtained ;  as  this 
«u  not  M  mritum,  it  bonnd  the  lands  of 
the  corporation.  Neither  oould  tbe  act  be 
extended  by  construction.— 

HpldtmcTth  V.   the   Mayor  of  CUfUm 

DarimotOh  Hardwu,  S  P.  &  D.  808 ; 

■.c.  9  Uw  J.  Rep.  (H.a.)aB.  131. 
PaUitler  r.  the  Mayor  o/  Oravetend, 

9  Com.  B.  Rep.  774 ;  a.  e.  19  Law 

J.  Ecp.  (n.b.)  C.P.  858  ;  25  Law  J. 

Sep.  (h.b.)  Chanc.  776. 
Cro^T./.mIey,6H.L.Cas.672;  •.  c. 

87  Law  J.  Rep.  (k.b.)  Q.B.  331. 
Alexander  v.  Bramt,  19  Beav.  436; 

«.  c.  7  De  Qex,  M.  &  O.  52S, 
1  ^2  Viet.e.  UD.  «.  13. 

Mr.  PoUetl,  in  reply. 

The  Mastkh  of  the  Rolls.  — The 
plaintiffa  are  entitled  to  a  decree ;  it  follows 
/ron  tbe  decitioa  in  De  Wittlon  v.  (Ae 
Mayor  of  Brecon  (2).  The  bill  is  filed  for 
a  reconveyance  of  land  mortgaged,  and  to 
recover  the  deeds  upon  payment  of  the 
mortgage.  The  defendanta  insist  that  they 
are  eotitled  to  retain  then,  in  consequence 
of  their  having  another  incumbrance  upon 
the  land  of  the  mortgagees.  It  appeared 
that  a  mortgage  waa  made  in  1885,  and 
that  it  was  not  affected  by  the  Municipal 
Corporation  Act.  A  sum  of  750l.  was 
adranced  by  Mr.  Vaughan ;  it  was  se- 
cured upon  property  of  the  corporation. 
This  mortgage  was  assigned,  first  to  Mr. 
Dyke,  and  then  to  Sarah  Judith  Payne, 

(3)  Jni€,  p.  SOO. 
Hxw  Baans,  IXVIU^-Ckawo. 


and  its  validity  is  not  disputed.  In  1840 
Vaughan's  mortgage  waa  transferred  to  bet 
&omMr.Dyke;  on  the  same  day  a  second 
mortgage  was  made  to  Mrs.  Payne  ;  it  wu 
a  separate  mortgage  for  l.SOOJ.,  not  n 
mortgage  for  2,250/.  I  do  not  go  into 
any  question  respecting  the  right*  of  de- 
bentore  or  bondholders  under  tlie  Market 
Act.  A  question  then  arose,  whether 
the  second  mortgsge  created  any  charge 
on  the  land.  I  held  that  the  second  moTt> 
gage  was  not  a  valid  mortgage;  that  it 
waa  prohibited  by  the  Municipal  Corpora- 
tion Aet,  S  &  6  WUI.  4.  c.  76.  s.  94 ;  and 
that  the  corporation  waa  prohibited  from 
raisingany  money  upon  their  property;  and 
that  the  1  Vict.  c.  xii.  s.  83.  confirmed  and 
established  that  prohibition  with  respect  to 
this  property.  A  distinction  ha*  been  drawn 
between  a  mortgage  of  capital  and  a  mort< 
gage  of  income ;  it  is,  however,  too  flno 
to  be  acted  on.  In  substance  it  is  the 
same.  The  section,  therefore,  which  pre- 
vents the  mortgage  of  land  equally  appliea 
to  prevent  a  mortgage  of  the  2101.  pet 

In  October  1857  Sarah  Judith  Payne 
brought  an  acdon  against  the  corporation. 
The  amount  claimed  upon  the  first  mort- 
gage was  paid  into  court;  that  was  taken 
out  by  Mrs.  Payne  in  aatjabction  of  the 
causes  of  action  in  respect  of  the  third 
plea,  that  is,  in  respect  of  the  whole  decla- 
ration, except  what  is  claimed  upon  the 
covenajit  contained  in  the  deed  of  the 
marVet-bonse  mortgage.  The  matter  came 
on  upon  the  motion  for  a  new  trial,  before 
the  Court  of  Exchequer,  which  held,  that 
the  covenant  is  perfectly  good ;  although 
it  holds,  apparenljy,  that  the  mortgage-deed 
is  not  a  good  mortgage,  it  holds  that  tbe 
covenant  is  collateral  to,  and  not  dependent 
upon  it,  and  consequently  can  be  sued  npon 
separately ;  that  it  does  not  fall  within  the 
mortgage,  and  is  not  invalid.  Therefore, 
it  finds  for  the  plaintiff  upon  the  first 
count,  upon  which  these  two  pleas  are 
pleaded.  In  that  state  of  things  the  ques- 
tion arises,  as  all  that  was  due  upon  the 
fint  mortgage  baa  been  received,  whether 
the  defendant  has  any  right  to  resist  what 
would  be  the  usual  equity  of  a  mortgagor, 
vix.  to  have  a  reconveyance  of  the  land 
mortgaged,  and  also  a  delivery  of  the  title- 
deeds  upon  payment  of  what  is  due  on  the 
41 
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mortgage.  This  is  resisted,  in  the  first 
place,  upon  the  ground  that  there  is  a  right 
to  tack.  It  is  not  put  exactly  in  that  form, 
but  as  a  right  to  tack  it  is  clear  that  no 
equity  can  exist ;  you  might,  no  doubt, 
tack  a  judgment  to  a  mortgage,  but 
the  mortgage  was  paid  off,  and  did  not 
exist  in  equity  before  the  judgment  was 
recovered,  and  consequently  no  judgment 
which  was  subsequently  recovered  could 
be  tacked  to  the  mortgage.  In  fact,  as 
soon  as  the  money  was  taken  out  of  court, 
or  if  it  had  been  a  tender  of  the  total 
amount  that  was  due  it  would  have  been 
the  same — but  as  soon  as  the  money  is 
taken  out  of  court,  which  is  admitted  to 
be  the  total  amount  due  on  the  first  mort- 
gage, then  the  equity  of  the  mortgagor 
arose,  and  he  was  entitled  at  once  to  have 
both  the  reconveyance  of  the  land  and  the 
title-deeds  delivered  up  to  him.  And  with- 
out considering  that  the  plaintiffs  were  a 
corporation,  I  regard  it  as  if,  by  the  effect 
of  the  statute,  there  was  no  mortgage  of 
the  market-house,  but  merely  a  deed  of 
covenant;  and  though  Vaughan's  mort- 
gage was  good,  it  had  been  paid  off.  Then, 
as  between  individuals,  it  is  impossible  to 
hold  that  one  individual  mortgagee  could 
resist  the  right  of  the  mortgagor  to  have 
the  reconveyance  of  his  land  and  the  deli- 
very up  of  his  title-deeds,  after  the  mort- 
gage-money, interest  and  costs  had  been 
paid,  upon  the  ground  that  there  was  a 
covenant  by  the  mortgagor  to  the  mort- 
gagee with  respect  to  a  separate  and  col- 
lateral matter  upon  which  the  mortgagee 
was  bringing  an  action,  or  had  brought  an 
action  which  might  ripen  into  a  judgment, 
and  which  judgment  might  ultimately  pro- 
duce a  lien  upon  the  land. 

The  principal  argument,  which  is  founded 
upon  the  construction  of  the  1  Vict.  c.  xii., 
is  covered  by  the  decision  in  De  fVinton  v. 
the  Mayor  of  Brecon.  1  read  sections  S2. 
and  29.  of  the  Market  House  Act  together. 
I  said  they  must  be  made  consistent,  and 
when  I  read  section  83.  it  is  impossible  to 
say  that,  under  the  words  *'  take,  appro- 
priate and  use,"  some  different  and  distinct 
meaning  is  applicable,  and  that  by  reason 
of  that  this  mortgage  must  be  limited  to 
property  then  acquired  and  not  affect  sub- 
sequent property,  or  that  the  intervention 
of  the  Lords  of  the  Treasury  would  be 


necessary  for  every  trifling  matter  nnder 
the  act,  such  as  the  selection  of  the  site, 
and  various  other  matters  to  be  done.  But 
the  way  I  read  it  is  this :  there  is  the  Muni- 
cipal Corporation  Act  which  forbids  cor- 
porations alienating  their  property  in  the 
largest  and  most  general  sense.    Then  the 
1  Vict.  c.  xii.  8.  83.  uses  the  largest  and 
most  extensive  words  that  can  be,  saying 
that  nothing  contained  in  this  act  shall 
authorize  them  to  do  what  they  could  not 
have  done  without  it,  and,  consequently, 
except  where   the  specific    and    precise 
provisions  and  enactments  are  contained 
authorizing  the  peculiar  things  to  be  done, 
it  leaves  them  exactly  as  they  were  befoxe, 
and,  consequently,  the  prohibition  of  alien- 
ation   extends    not    merely   to    existing 
lands,   but   to  future  and  any  property 
which  they  may  acquire  hereafter ;  and  If 
any  person  should  think  fit  to  make  a  gift  of 
an  estate  or  land  to  the  corporation  by  deed 
properly  enrolled  under  the  Mortmain  Act, 
the   corporation  would  be  just  as  much 
prevented  from  alienating  that  land  as  if  it 
had  belonged  to  the  corporation  prior  to 
the  passing  of  the  Municipal  Corporation 
Act,  or  prior  to  the  passing  of  the  Market    , 
House  Act.  I  should  so  look  at  it  between  ^ 
two  private  individuals ;  but  it  is  strooga^^ 
as  it  affects  the  case  of  the  corporatioo.^^ 
than  if  this  question  arose  as  against  s^:^ 
individual.  It  is  true  that  a  judgment  woiil*.^;;^ 
ripen  into  a  lien  and  charge  upon  the  Isn^,^ 
but  it  is  a  question  whether  that  would 
the  effect  as  against  a  corporation.    Th 
question  may  have  to  be  determined 
tween  these  very  persons,  what  will  be 
effect  of  the  judgment  recovered 
the  corporation  ?  and  whether  a  distincti 
can  be  made  between  a  judgment  ta  im  '^n^ 
turn,  and  a  judgment  confessed  and  cm^t 
resisted?     Certainly,  if  a  corporation  YmM 
borrowed   money,  and  has  no  defence     ^ 
the  action,  it  is  difficult  to  see  how  tl»^ 
can  be  in  a  better  situation  by  resisti^ 
the  action  and  putting  the  creditor  to  tB* 
useless  expense  of  obtaining  the  judgmc^^ 
instead  of  making  no  defence  in  the  aeti^ 
and  allowing  the  judgment  to  go  by  defaiil^ 
If  a  judgment  can  go  by  default,  or  if  * 
judgment  can  be  confessed  at  once  wl>^ 
the  money  is  raised,  it  is  clearly  anod*^ 
form  by  which  a  corporation  can  alic^^f^ 
their  property  to  any  extent,  because  if  ^ 
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pDent  can  be  enforced  against  the  cor- 
itkm  it  it  merely  doing  it  in  that  form 
ead  of  by  a  mortgage  by  deed  ;  but  it 
ot  necessary  to  go  into  that,  because  if 
are  a  matter  between  two  private  indi- 
ial%Iam  of  opinion  that  treating,  as  lam 
nd  to  treat,  the  market-house  mortgage 
imply  a  nullity,  as  nothing  more  than  a 
1  of  covenant,  and  there  being  only  one 
igi^,  and  that  one  mortgage  paid  off, 
equity  of  the  mortgagor  to  have  the 
»i4eedi  and  the  reconveyance  arises 
aediately,  notwithstanding  the  subse- 
mt  deed  of  covenant.  The  plaintiffs, 
lefore,  are  entitled  to  a  decree.  In  De 
■CPU  V.  the  Mayor  of  Brecon^  I  made  a 
ervation  with  respect  to  any  case  where 
inonal  equity  may  arise,  but  a  personal 
oltj  cannot  arise  against  a  corporation. 
ismemberB  of  the  corporation  themselves 
ly  have  induced  persons  to  lend  money 
dM  corporation,  and  by  so  doing  they 
7  have  become  personally  liable  to  par- 
nltr  persons  who  lent  the  money,  but  the 
ffds  "  personal  equity*'  do  not  apply  to  a 
rpoiation  in  its  corporate  character,  and 
b  Impossible  that  the  corporation  itself 
I  he  bound  in  its  corporate  character,  on 
)  ground  of  having  obtained  money  by 
MOD  of  a  personal  equity ;  that  would 
(qualify  or  disentitle  the  corporation  to 
ike  use  of  a  defence  which  might  not  be 
iDinible  in  the  mouth  of  a  private  indi- 
InaL  The  plaintiffs,  therefore,  are  en- 
Isd  to  a  decree  for  reconveyance  of  the 
tds,  and  for  the  delivery  up  of  the  title- 
sds,  and  the  defendants  must  pay  the 
Its. 


[IN  THE  HOUSE  OF  LORDS.] 
«eli  15,1 

T  18.21     I  HOARE  V.  DRESSER. 

Shifting  Documents — Legal  and  EquiU 
\k  Rkfhti. 

N,  a  timher^dealer  in  Sweden,  had  tranS' 
etfoM  mih  Z),  a  factor  in  London,  who  sold 
■wr  on  his  account  on  a  del  credere  com^ 
Mon,  D,  had  sold  for  him  three  cargoes 
[!^^'  ^»  on  the  2^th  of  September 
J*V»f»<^  to'D.  a  letter,  in  which  he  ex- 
|2»»  «  *^/»e  to  he  able  in  a  few  days  to 
r^'^f^Wfig  documents  of  all  the  cargoes. 
^^  ^J^hose  cargoes  arrived.    On  the 


6th  of  October  1 853,  N.  wrote  to  D.  in- 
closing  invoices  of  timber  shipped  on  board 
three  vessels,  and  made  out  an  account  in 
which  N,  appeared  to  be  a  creditor  for 
1,312/.,  and  he  drew  a  bill  to  thai  amount 
on  D.  On  the  same  day  N,  wrote  to  H,  ^  Co,, 
stating  the  value  of  the  cargoes,  and  asking 
for  three  acceptances  to  the  amount  of  \, 3001. 
He  inclosed  his  letter  to  D,  and  the  bill  and 
the  shipping  documents,  with  directions  to 
//.  <^  Co.  to  deliver  these  last  to  D,  on  con^ 
dition  that  Z).  accepted  the  bill  for  1,312/., 
acknowledged  the  correctness  of  the  account 
current,  and  admitted  that  the  cargoes  agreed 
for  had  been  forwarded.  These  conditions 
were  communicated  by  H.  ^  Co,  to  D,  who 
called  the  whole  affair  a  regular  swindle. 
D,  after  some  hesitation,  accepted  the  biU,  but 
he  Stained  possession  of  the  shipping  docu- 
ments by  a  statement  that  he  wanted  them  to 
compare  with  the  invoices,  and  would  return 
them  if  from  any  cause  he  did  not  accept 
the  bill.  On  this  H.  ^  Co.  accepted  N.*s 
three  bills  for  1,300/.  D.  did  accept  the 
bill  for  1,312/.,  but  refused  to  return  the 
shipping  documents,  and  utterly  disregarded 
the  other  conditions  on  which  they  were  to 
be  delivered  to  AtnT:— Held,  that  though  he 
might  have  a  prior  equitable  claim  to  these 
shipping  documents,  he  had  not  properly 
insisted  on  it,  and  that  he  had  thereby  misled 
H.  S^  Co,,  who  had  a  legal  right  to  recover 
them  from  him. 

This  was  an  appeal  against  a  decree  of 
the  Lords  Justices,  by  which  a  previous 
decree  of  Vice  Chancellor  Kindersley  had 
been  varied. 

The  facts  were,  shortly,  these : — Nor- 
bom,  a  timber-dealer  in  Sweden,  employed 
Dresser  to  sell  timber  for  him  in  different 
parts  of  England  on  a  del  credere  commis- 
sion. In  December  1852  and  March  1853, 
Dresser,  under  Norbom's  directions,  sold 
three  cargoes  of  timber  for  him,  to  be 
delivered  at  Bristol,  at  Gloucester,  and  at 
London  respectively.  Before  the  timber 
reached  England  Norbom  had  drawn  and 
Dresser  had  accepted  a  bill  for  the  price. 
This  bill  was  paid.  Only  two  cargoes 
were  sent,  one  to  London,  the  other  to 
Bristol. 

On  the  2&th  of  September  1853  Nor- 
bom wrote  to  Dresser,  "As  an  advance 
on  the  freight  to  these  captains,  I  have 
been  compelled  to  request  Mr.  Frestadius, 


612 


COURTS  OF  CHANCERY: 


[Nbw  Sbaics 


of  Stockholnii  to  draw  upon  you  for  my 
account,  2002.  at  ninety  days'  date,  which 
I  request  you  to  honour  to  my  dehit.  In 
a  few  days  I  hope  to  send  in  the  ship* 
ping  documents  of  all  the  four  cargoes." 
There  were  other  dealings  between  the 
parties,  and  Dresser  claimed  a  large  ba- 
lance on  the  general  account. 

On  the  6th  of  October  1853,  Norbom 
wrote  a  letter  to  Dresser,  inclosing  invoices 
of  deals  and  timber  shipped  on  board  three 
vessels,  the  Verene,  the  Christiane,  and  the 
Soliddf  to  the  alleged  amount  of  2,01 8Z., 
from  which  there  were  two  deductions, 
amounting  to  700/.,  leaving  a  balance  of 
1,312/.,  for  which  Norbom  drew  on  Dresser 
in  favour  of  Hoare  &  Co.  On  the  same 
6th  of  October  1853  Norbom  wrote  to 
Hoare  &  Co.,  introducing  himself  through 
a  Mr.  Frestadius,  and  inclosing  his  letter  to 
Dresser,  and  the  draft  for  1,312/.,  which 
he  requested  them  to  cash,  and  aJso  the 
shipping  documents,  and  gave  these  direc- 
tions :— "  After  having  obtained  his  accept- 
ance, his  acknowledgment  of  the  correct- 
ness of  the  inclosed  account  current,  and 
bis  written  approval  that  I  have  delivered 
all  the  sold  and  purchased  wood  cargoes ; 
then  deliver  to  him  the  annexed  three  bills 
of  lading  of  the  shipped  timber  per  Christ 
tiane,  Verene  and  Solide^  together  with 
the  inclosed  two  charter-parties.  Should, 
against  expectation,  Dresser  refuse  accept- 
ance, and  not  deliver  the  required  certifi- 
cate that  all  the  agreed  and  sold  cargoes 
have  been  delivered,  then  I  request  you 
to  protest  against  them,  and  sell  in  the 
best  possible  way,  and  for  my  account, 
these  extremely  good  cargoes."  In  truth, 
the  cargo  to  Gloucester  had  never  been 
delivered.  These  letters,  with  the  bills  of 
lading  of  the  Verene,  and  the  Christiane, 
and  the  Solide,  were  all  forwarded  to  Hoare 
&  Co.  by  Kleman,  an  agent  of  theirs  in 
Sweden,  and  were  received  by  them  on 
the  24th  of  October  1853,  and  were  at 
once  taken  by  one  of  their  clerks  to  the 
office  of  Dresser.  This  clerk,  and  Dresser, 
and  Dresser's  clerk  differed  in  the  accounts 
which  they  gave  of  this  interview.  Hoare's 
elerk  said  that  he  translated  such  parts  of 
Norbom's  letter  as  related  to  the  conditions 
on  which  the  shipping  documents  were  to 
be  given  up  to  Dresser,  who  appeared  un- 
willing to  give  his  acceptance  of  the  draft 
upon  such  terms.     Dresser  said,  "  I  ex- 


pressly stated  that  the  proceeding  was*  a 
strange  one,  as  the  cargoes  were  already 
mine,  and  that  I  had  made  advances  to 
Norbom  in  respect  of  them";  that  Norbom 
was  his  debtor.  Dresser's  clerk  added, 
that  the  proceeding  on  the  part  of  Norbom 
was  *'  a  regular  swindle";  to  which  Hoare*8 
*'  clerk  made  answer,  that  he  knew  nothing 
of  the  transactions,  and  only  had  to  band 
over  the  shipping  documents."  Dresaer 
refused  at  that  time  to  accept  the  bill  for 
1,312/.,  and  Hoare's  clerk  went  away, 
leaving  the  letter,  account  current  and  bill 
with  him.  Dresser  went  to  consult  his 
attorney,  who  advised  him  to  accept  the 
bill,  and  to  proceed  against  Norbom  by 
foreign  attachment  in  the  Lord  Mayor's 
Court.  Dresser  thereupon  wrote  to  Hoare 
&  Co.,  "We  shall  feel  much  obliged  by 
your  lending  us  the  bills  of  lading, 
charters,  &c.,  spedficationa  for  the  cargoes 
shipped  by  Norbom,  and  we  will  return 
them,  if  from  any  cause  we  do  not  accept 
the  bill  of  1,312/.  We  cannot  examine  the 
invoices  without  the  above  documents." 
These  documents  were  delivered  to  Dres- 
ser's clerk,  who  gave  a  receipt  for  them, 
and  on  the  same  day  Hoare  &  Co.  wrote 
a  letter  to  Dresser,  formally  describing  the 
documents  which  had  been  lent  to  him, 
and  also  the  conditions  on  which  he  was 
to  keep  them,  namely  :-— "  On  receiving 
your  acceptance  to  the  before-mentioned 
draft,  your  acknowledgment  of  the  cor* 
rectness  of  the  account  current,  and  your 
admission  that  Mr.  Norbom  has  delivered 
all  cargoes  sold  and  contracted  for  through 
you,  except  that  per  Ingehorg  Anma^ 
which  vessel  was  at  Hemosand  load- 
ing when  Mr.  Norbom  wrote.  As  we 
have  received  instructions  from  Mr. 
Norbom  to  cover  insurances  on  these  car- 
goes, should  you  refuse  to  comply  with 
these  conditions,  we  shall  feel  obliged  by 
receiving  your  decision  in  this  matter  at 
as  early  a  moment  as  possible." 

On  the  morning  of  the  25th  the  bill  for 
1,312/.  had  not  been  accepted  by  Dresser; 
but  on  the  afternoon  of  that  day  it  was 
sent  accepted  to  the  office  of  Hoare  ft  Co.» 
but  none  of  the  other  conditions  were  com* 
plied  with,  and  before  sending  it  a  suit  had 
been  instituted  in  the  Lord  Mayor's  Court, 
to  attach  the  goods  of  Norbom  in  the  ban  da 
of  Hoare  &  Co.  An  attachment  was  ini« 
mediately  afterwards  served  upon  them 
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Houe  ft  Co.  alio,  on  the  S5th,  wrote  to 
Dreater  requiring  complivice  with  the  con- 
ditions, or  demanding  back  the  shipping 
doeiimeiita,afld  ofieriag  to  exchange  against 
them  tb«  bill  for  1,S12;. 

On  th«  24th  of  October  Hoare  &  Co. 
had  promiied  to  accept  three  bills  {9B01., 
2201.  and  lOOl.)  on  Norbom's  account. 
They  accepted  the  first  on  the  morning  of 
the  29th  of  October,  and  the  other  two  on 
the  I  at  and  4th  of  NoTember. 

On  the  9th  of  Norember  18G3  they 
brought  an  action  against  Dresier  to  re- 
cover the  bills  of  lading,  &c,,  and  on  the 
19th  of  December  Dresser  filed  a  bill  pray- 
ing for  an  account,  and  for  an  injunction 
t4i  restrain  Hoare  &  Co.  from  proeeeding 
with  their  action,  and  fVom  parting  with 
the  hill  for  1,312/.,  or  otherwise  dealing 
with  it. 

On  the  28th  of  December  an  iDJnnction 
was  granted. 

On  the  19th  of  /annary  the  hill  for 
l,312J.    became   due,    and   was    paid   by 

The  cause  came  to  a  hearing  in  July 
1S56,  when  Vice  Chancellor  Kinderaley 
directed  a  general  account,  ordered  Dres- 
aer  to  pay  the  cost*  to  Hoare  ft  Co.,  and 
continued  the  injunction. 

Dreiser  appe^ed  to  the  Lords  Justices, 
who  varied  the  decree,  and  declared  that 
Dresser  was  entitled  to  relief  against 
Hoare  &  Co.,  unless  he  should  be  found 
to  be  indebted  to  Norbom  a  balance  of 
1,312/.  or  more  ;  that  the  award  of  costa 
to  Hoare  8c  Co.  should  be  omitted  from 
the  decree,  and  that  accounts  should  be 
taken  between  Dresser  and  Hoare,  with 
liberty  for  Hoare  &  Co.  to  attend  the 
taking  of  the  same. — (See  this  case  fully 
reported  in  the  canrt  below,  26  Law  J. 
Rep.  (M.S.)  Chanc.  51.) 

Sir  R.  Belhell  and  Mr.  Druee,  for  the 
appellants,  contended  that  the  cargoes  of 
the  yerene,  ChrUtiane  and  Solide,  and  die 
bills  of  lading  thereof,  were  consigned  to 
them  in  pursuance  of  an  agreement  entered 
into  on  their  behalf,  by  their  agent  in 
Sweden,  with  Norbom,  without  any  notice 
of  any  claim  existing  on  thepart  of  Dresser, 
and  for  the  specific  purposes  mentioned  in 
Norbom's  letter  of  instructions  of  the  6tb 
ofOctoberl853,  and  that,  except  as  therein 
expressed,  the   cargoes  were  not  appro- 


priated to  the  purposes  of  any  contract 
made  with  Dresser.  That  Dresser  obtained 
from  them  the  bills  of  lading,  &c.  by  fraud, 
and  was  not  therefore  entitled  to  claim 
them,  and  that  his  refusal  to  restore  them 
waa  also  fraudulent.  That  he  had  no  de- 
fence at  law  against  the  action  brought  to 
recover  these  shipping  documents,  which 
had  thus  been  fraudulently  obtained  and 
retained,  and  that  he  had  no  equity  to 
restrain  legal  proceedings  against  him,  but 
that  the  appellants  were  entitled  to  the 
proceeds  of  the  cargoes,  to  indemnify  them 
against  tbe  liability  they  had  incurred  by 
accepting  the  three  bills  for  9801.,  220/. 
and  lOOl.  They  cited  Wait  v.  Baker^l). 
The  Solicitor  General,  Mr.  Lee  and 
Mr.  F.  S.  WiUiamt,  for  the  respondent, 
contended  that  Dresser,  by  contract  be- 
tween him  and  Norbom,  for  valuable 
consideration  given  to  the  latter,  acquired 
a  right  to  the  possession  of  the  cargoes 
of  the  three  vessels  and  to  their  hills 
of  lading,  and  to  sell  the  cargoes  and 
apply  the  proceeds  in  payment  of  what 
rnight  be  found  due  to  him  from  Norbom, 
and  that  the  appellants  had  notice  of  his 
rights,  and  were  bound  by  such  notice, 
and  could  not  maintain  any  claim  against 
bim  in  respect  of  the  liability  they  had 
incurred  for  Norbom,  or  in  respect  of  the 
bill  for  1,812/.  U.  Od.,  except  subject  to 
his  rights  and  interests  in  these  cargoes. 
They  argued  that  Wait  v.  Baker  did  not 
apply;  and  to  shew  that  where  a  contract 
of  this  kind  had  been  made  it  was  treated 
as  giving  an  equitable  lien  over  the  pro- 
perty, and  equity  could  enforce  its  per- 
formance, they  cited — 

Welitsley  v.  Welieiley,  4  Myl.  &  Cr. 

661;    s.c.    g  Law   J.  Rep.    (n.s.) 

Chanc.21;6Sim.  497;  10  Sim.  256. 
Burn  V.   Carvalho,  Ibid.  690;  s.c.  9 

Law  J.   Rep.  (h.b.)  Chanc.  65;  7 

Sim.  109. 
Lvmley  v.  Wa^er,  1  De  Gex,  M.  &  G. 

604;  s.  c.  21   Law  J.  Rep.  (n.b.) 

Chanc.  898  ;  5  De  Gex  &  Sm.  485. 
Langton  v.  Horton,  1  Hare,  549  ;  s.  c. 

11  Law  I.  Rep.  (n.b.)  Chanc.  233; 

8  Beav.  464 ;  5  Beav.  9. 

Sir  R.  Bethell,  in  reply,  relied  on  the 
observation  of  Lord  Lyndhurst  in  Jonei  v. 
IT  Law  J.  Rep.  (h.i.) 
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Smith  (2),  to  shew  tbat  tbe  want  of  caution 
and  wariness  which  the  appellants  might 
have  exhibited  in  this  case,  was  not  sufE* 
cient  to  affect  them  with  notice. 

March  21.<— The  Lord  Chancellor, 
after  stating  the  facts  of  the  case,  said, 
the  first  question  was,  whether  there  was 
an  appropriation  of  the  cargoes  of  the 
Verene  and  the  ChrisUane  by  Norbom  to 
Dresser.  At  law  that  question  would  have 
been  answered  decisively  by  the  case  of 
Wait  ▼.  Baker.  But,  in  equity,  the  ques- 
tion was  not  whether  the  property  passed, 
but  whether  there  was  not  such  a  contract 
as  to  give  to  Dresser,  under  the  circum- 
stances, an  equitable  right  to  the  property. 
It  seemed  to  him  that  though,  at  first,  no 
timber  had  been  specifically  appropriated 
as  the  cargoes  to  be  sent  to  Dresser,  yet, 
when  the  Verene  and  the  Christiane  were 
loaded  for  the  purpose  of  satisfying  the 
contracts  into  which  Dresser  had  entered 
for  Norbom,  for  the  supply  of  the  exact 
quantities  shipped  for  Bristol  and  London, 
Dresser  had  an  equitable  title  to  the  pro- 
perty in  that  timber,  and  could  enforce  it 
against  any  one  claiming  through  Norbom. 
Then  did  Hoare  &  Co.  merely  claim  through 
him  as  his  agents,  or  did  they  acquire 
any  rights  independently  of  him,  in  this 
transaction  ?  Up  to  October  1853  they 
were  strangers  to  both  parties.  In  one 
of  the  letters  of  the  attomies  for  Hoare 
&  Co.,  there  was  the  expression  that  they 
were  "acting  in  the  matter  merely  as  the 
agents  of  Norbom,'*  but  that  was  only  true 
so  far  as  the  obtaining  the  acceptance  for 
1,312/.  on  the  conditions  stated  in  Nor- 
bom*s  letter  was  concerned.  In  other 
respects  their  interest  was  independent. 
They  were  asked  to  accept  bills  to  the 
amount  of  1,300/.,  and  the  bills  of  lading 
and  the  other  documents  were  sent  to  them 
that  they  might  have  in  their  hands  a  secu- 
rity against  such  acceptances.  Did  they 
incur  any  such  liabilities  before  they  had 
notice  of  Dresser's  rights  as  against  Nor- 
bom ?  In  the  interview  which  took  place 
between  their  clerk  and  Dresser  there  could 
be  little  doubt  that  Dresser  learned  the 
conditions  on  which  alone  the  bills  of  lading 


(2)  1  Ph.  244 ;  ft.  c  12  Law  J.  Rep.  (n.s.)  Cbanc. 
381;  affirming  11  Law  J.  Rep.  (v.s.)  Chanc.  83 ; 
1  Hare,  48. 


were  to  be  delivered  up  to  him,  and  that 
acting  on  advice  he  resorted  to  a  contri- 
vance to  obtain  them  without  performing 
these  conditions.  Whether  at  the  moment 
he  wrote  his  letter  asking  for  these  docu- 
ments for  a  particular  purpose,  he  had 
received  the  letter  which  informed  him  of 
the  conditions  on  which  alone  they  were  to 
be  delivered  up  was  perhaps  doubtful,  but 
he  knew  it  from  conversation,  and  this 
latter  question  was,  therefore,  immaterial. 
It  was  admitted,  on  the  letter  posted  on 
the  24th  of  October,  that  Hoare  &  Co. 
had  become  liable  on  the  bills  for  1,300/. 
Dresser  had  obtained  the  shipping  docu- 
ments by  a  stratagem,  and  made  no  objec- 
tion to  the  conditions  on  which  alone  he 
was  to  hold  them  until  Hoare  &  Co.  had 
accepted  the  bills  for  1 ,300/.  When,  there^ 
fore,  on  the  following  day  they  had  the 
bill  for  1,312/.  If.  9d»  returned  to  them 
without  observation,  they  had  a  right  to 
retain  that  bill  to  secure  themselves  against 
the  liabilities  which  they  had  incurred.  It 
was  unnecessary  to  follow  the  proceedings 
further;  the  rights  of  the  parties  were 
determined  on  the  evening  of  the  24th  of 
October.  At  that  time  Hoare  &  Co.  must 
be  taken  to  have  been  in  possession  of  the 
bills  of  lading  which  Dresser  had  improperly 
obtained  from  them :  they  had  no  notice 
at  that  time  that  Dresser  had  a  better  title 
than  they,  and  they  were  entitled  to  retain 
the  bill  he  had  accepted  as  against  the 
shipping  documents  which  he  had  impro- 
perly obtained.  The  decision  of  Vice 
Chancellor  Kindersley  must,  therefore,  be 
restored,  and  the  cause  must  be  remitted, 
with  a  declaration  that  the  appeal  to  tlie 
Lords  Justices  ought  tohave  been  dismissed, 
with  costs. 

Lord  Cranworth  entirely  agreed.  — 
The  principle  which  governed  a  case  like 
the  present  was  the  same  at  law  as  in  equity : 
there  must  be  at  law  an  appropriation  in 
the  contract  in  order  to  enable  the  law  to 
enforce  it.  So  in  equity  there  must  be  an 
engagement  to  appropriate  either  a  whole 
cargo,  or  a  part  of  a  cargo  out  of  a  whole 
cargo,  in  either  of  which  cases  equity  would 
interfere  to  decree  what  was  in  truth  specific 
performance.  But  neither  at  law  nor  in 
equity  could  it  be  said,  that  because  the 
person  who  made  the  contract  had  property 
within  a  particular  jurisdiction,  therefore 
that  property  could  be  made  available  for 
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the  specific  performance  of  it.     But  that 
general  question  did  not  arise  here.     If 
Dresser  had  taken  the  proper  steps  hefore 
Hoare  &  Co.  incurred   any  liability,   he 
would  have  had  an  equitable  right  upon 
the  timber  as  against  Norbom.     But  that 
was  not  done,  and  the  subsequent  trans- 
actions  (which   his   Lordship  very  fully 
described)  shewed  that  Dresser  had  not 
done  what  he  might  to  avail  himself  of  the 
rights  which  he  did  possess,  but  had  done 
that  which  allowed  others  to  acquire  rights 
against  him.     Hoare  &  Co.  had  no  notice 
of  Dresser's  rights  which  could  be  binding 
<>n  them,  and  they  were  entitled  to  indem- 
nity against  the  liabilities  which  they  had 
l)een  allowed  by  the  conduct  of  Dresser  to 
Sueur. 

LordWknsletdale  concurred. —In  the 
Mni  place  the  legal  title  to  these  cargoes 
^^nM  vested  by  the  delivery  of  the  bills  of 
Xding  to  Hoare  &  Co.'s  agent.    When  the 
^tor   under   such    circumstances    came 
'^nder  a  liability  in  respect  of  these  bills  of 
ladings   and   without  notice  of  Dresser's 
suitable  title  his  own  title  would  prevail. 
-At  that  time,  however,  they  had  not  come 
under  any  liability,  but  on  the  morning  of 
the  24th  of  October,  when   the  bills  of 
ladmg  had  actually  come  into  their  posses- 
<ioQ,  they  accepted  the  bills  drawn  on  them 
^respect  of  this  timber,  and  then  they  had 
Quired  a  title  of  their  own.  Then  had  there 
^>een  any  previous  equitable  assignment  to 
^^lesser,  and  had  Hoare  &  Co.  notice  of  it  ? 
It  could  hardly  be  said  that  there  was  any 
Suitable  assignment  to  Dresser  before  the 
^^  of  September.    An  equitable  assign- 
i&eiit  must  be  an  undertaking  to  deliver  a 
P^cular  chattel,  not  to  deliver  any  chat- 
^;  and,  therefore,  the  case  of  Wellesleyv, 
yellesley  did  not  apply  for  the  purpose 
*^f  which  it  had  been  quoted.     But,  upon 
^«  29th  of  September,  there  was  a  positive 
^gagement  that  the  two  cargoes  of  the 
^^ene  and  the  Christiane  should  be  trans- 
^tted  to  Dresser,  and  though  Dresser  re- 
^i^d  to  accept  the  particular  bill  that  was 
^wn  upon  them,  this  engagement  was  an 
appropriation  of  those  two  cargoes  to  him, 
^d  aa  equitable  lien  was  thereby  consti- 
tuted.   Then  came  the  question  whether, 
to  lien  existing,  there  had  been  such  a 
notice  of  it  as  any  mercantile  man  would 
»«t  upon.     It  seemed  to  him  that  there 
nad  not    Merely  saying,  as  Dresser  did. 


that  he  had  a  claim,  and  characterizing  Nor- 
bom's  conduct  as  a  *'  regular  swindle,"  was 
not  sufficient.  There  should  have  been  a 
claim  of  right  and  a  declaration  of  an  in- 
tention to  enforce  it.  On  the  whole,  he 
thought  that,  although  there  was  in  this 
case  an  equitable  claim  on  the  part  of 
Dresser,  he  did  not  give  proper  notice  of 
it  as  of  a  claim  on  which  he  meant  to  insist. 
Hoare  &  Co.  were  entitled  either  to  have 
back  the  goods  or  to  retain  the  bill. 

Lord  Kingsdown  must,  of  course,  en- 
tertain great  distrust  of  his  opinion,  when 
he  found  it  was  opposed  to  those  of  the 
Lords  Justices ;  but,  after  full  consideration 
of  the  case,  he  thought  that  the  view  taken 
of  it  by  Vice  Chancellor  Kindersley  was 
the  correct  one.  It  might  be  assumed  that, 
before  the  evening  of  the  24th  of  October, 
Dresser  could  have  established  an  equit- 
able title  to  the  cargoes,  but  it  by  no  means 
followed  that  he  would  do  so,  and  his  state- 
ment to  Hoare  &  Co.,  that  he  had  such 
title,  was  no  notice  that  he  should  insist 
upon  it,  and  what  passed  subsequently 
must  be  taken  to  have  authorized  them  to 
believe  that  he  would  not.— [His  Lordship 
went  through  all  the  circumstances  of  the 
interview,  and  the  correspondence  sub- 
sequent to  it.]— It  was  in  Dresser's  option 
whether  he  would  return  the  papers  or 
accept  the  bill,  and  he  adopted  the  latter 
alternative.  It  was  said  that  if  he  had 
returned  the  papers  and  refused  to  accept 
the  bill,  he  might  still  have  established  his 
title  against  Hoare  &  Co.  by  means  of  a 
suit  in  Chancery.  It  was  unnecessary  to 
consider  that  question,  for  that  was  not  the 
course  he  adopted^  and  Hoare  &  Co.,  under 
the  circumstances  which  really  took  place, 
were  entitled  to  stand  in  the  same  position 
as  if  the  acceptance  had  been  given  at  the 
time  that  they  received  the  conditional 
promise  to  accept.  If  Dresser  had  lost 
advantages  to  which  he  would  in  a  differ- 
ent state  of  things  have  been  entitled,  it 
was  the  result  of  the  conduct  he  had  pur- 
sued, and  he  was  not  entitled  to  relief 
against  those  whom  his  conduct  had  misled. 

Orders  reversed,  and  cause  re" 
mitted  with  a  declaration. 
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1859.         > 
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SLINOSBY  V,  GRAINGER, 


March  24 

Legacy^'*  The  Funds"— Bank  Stock. 

A,  who  was  possessed  of  property^  both 
in  consols  and  in  Bank  stock,  made  a  will, 
by  which  she  gave  to  her  brother  (who  re- 
ceived  the  income  from  all  her  property, 
and  acted  as  her  banker,)  **  everything  I 
may  be  possessed  of  at  my  decease  for  his 
own  life,  and  should  he  marry  and  have 
children  of  his  own,  to  those  children  after : 
but  should  he  die  a  bachelor,  I  leave  the 
whole  of  my  fortune  now  standing  in  the 
funds  to  Emma  Slingsby,  my  god'daughter.** 
The  brother  died  a  bachelor :— Held,  that 
under  this  will  the  Bank  stock  did  not  pass 
to  Emma  Slingsby. 

Catherine  Fox,  spinster,  deceased,  by 
her  will,  dated  the  2l8t  of  February  1837, 
appointed  her  brother  Edward  Buckley 
Fox,  her  executor,  andjdter  giving  certain 
small  legacies,  the  will  went  on  thus :— - 
'*To  my  dear  brother  Edward  I  leave 
everything  I  may  be  possessed  of  at  my 
decease  for  his  life,  and  should  he  marry 
and  have  children  of  his  own,  to  those 
children  after :  but  should  he  die  a  bache- 
lor, at  his  death  I  leave  the  whole  of  my 
fortune  now  standing  in  the  funds  to 
Emma  Slingsby,  my  god-daughter.  Plate, 
linen,  furniture,  books,  &c.,  &c.,  I  leave  to 
my  brother  Edward  for  ever;  and  after  my 
funeral  expenses  are  paid,  and  the  legacies 
out  of  the  money  he  has  of  mine  in  his 
hands,  the  remainder  to  be  his  for  ever, 
and  no  question  what  the  sum  may  be." 
The  testatrix  died  on  the  7th  of  July  1838. 
Her  brother  took  possession  of  the  pro- 
perty.  The  testatrix  possessed  consider- 
able sums  in  consols  and  new  and  reduced 
annuities,  and  also  a  sum  of  5,833/.  Bank 
stock.  Her  brother  had  been  in  the  habit 
of  receiving  her  dividends  for  her,  and  she 
drew  on  him  as  on  a  banker  for  money. 
On  the  death  of  the  brother,  which  occur- 
red on  the  25th  of  December  1854,  the 
respondents  became  his  executors  and  per- 
sonal representatives;  and  a  question  arose 
between  them  and  the  appellant,  whetherthe 
**Bank  stock"  belonging  to  the  testatrix 
formed  part  of  what  was  bequeathed  to  the 
appellant,  or  fell  into  the  residue  and  became 
part  of  the  estate  of  Mr.  Fox.  In  May  1 855, 


the  respondents  filed  a  bill,  praying  that  it 
might  be  declared  that  the  Bank  stock  waa 
not  incllided  in  thebequest  to  the  appellant; 
and  the  appellant  having  put  in  her  answer, 
the  cause  came  on  before  Vice  Chancellor 
Stuart,  when  His  Honour  was  pleased  to 
declare,  that  it  did  not  form  part  of  the 
bequest  contained  in  the  will  of  the  testa- 
trix. The  appellant  appealed  to  the  Lords 
Justices,  who,  on  the  10th  of  June  lft56y 
affirmed  the  order  of  the  Vice  Chancellor 
(1).  This  was  an  appeal  against  the  order 
and  the  affirmance. 

Sir  R.  Bethell  and  Mr.  Wiekens,  for  the 
appellant,  contended  that,  according  to  the 
true  construction  of  the  testatrix's  will, 
the  appellant  on  the  death  of  the  testatrix's 
brother  became  entitled  under  that  will  to 
the  Bank  stock  as  well  as  the  other  fimds 
thereby  bequeathed.  They  referred  to 
the  public  newspapers,  whieh  contained 
Bank  stock  under  the  heading  of ''English 
Funds,"  and  they  cited— 

Ridge  ▼.  Newton,  2  Dm.  &  W.  280. 

BumU  V.  Getting,  2  Coll.  824. 

Trafford  v.  Boehm,  8  Atk.  440. 

Mangin  v.  Mangin,  16  Beav.  300. 

OoodUtU  V.  Southern,  1  M.  &  S.  2M* 

Mr,  MaUns  and  Mr.  OdnnrnB^  for  llio 
respondents,  contended  that  the  words 
"  now  standing  in  the  funds,"  were  words 
restrictive  of  the  generality  of  the  terms 
"  the  whole  of  my  fortune,"  and  mast  be 
held  to  mean  Grovernment  stock  alone;  and 
that  this  was  all  the  more  clear,  as  the 
testatrix  was  possessed  at  the  time  of  her 
death  of  stock  which  did  properly  answer  the 
description  given  in  her  will.  They  dted-* 
Rose  V.  BartleU,  Cro.  Car.  292. 
Thompson  r.  Lady  Lawley,  2  B.  ft  B. 

303. 
Day  V.  Trig,  1  P.  Wms.  286. 
Napier  v.  Napier,  1  Sim.  28 ;  s.  c.  5 

Law  J.  Rep.  Chanc.  65. 
Denn  v.  Roake,  3  Law  J.  Rep.  C.P.  89; 
s.  c.  2  Bing.  497,  which  appeared 
be  the  other  way,   but  which 
overruled,  in  error,  in  4  Law  J. 
K.B.  171 ;  s.c.  8  DowL  &  Ry.  514 
5  B.  &  C.  720;  and  this  latter  j 
ment  was  confirmed  in  this  Ho 
in  1  Dow  &  CI.  487. 

(1)  26  Law  J.  Rep.  (ka)  Cbaae.  f7S. 
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Boy$  ▼.  Morgan,  S  Myl.  &  Cr.  661. 

Lome  T.  Thomai,  i  Do  Oex,  M.  &  Q. 
315 ;  1.  c.  23  Law  J.  Rep.  (n.a.) 
Chans.  455,  616{  Kay  369. 

Sir  R.  Betkett  replied. 

The  LoKD  Chancellor. — ^Tb»  ia  one 
rf  those  cues  of  conttmction  of  a  will 
u  to  which,  depending  «■  it  doee  on 
Ae  intentioa  of  a  testator,  to  be  gathered 
from  the  language  employed,  different 
minds  may  be  easily  led  to  different 
Mtulnnons.  At  present,  however,  there 
ksi  been  an  entire  unifonnity  of  opin- 
ioB  among  those  who  have  been  called  on 
to  determine  the  meaning  of  the  very  few 
words  in  the  present  will  which  require  to 
be  eonttrued.  Three  learned  Judges  have 
already  pronounced  their  judgments  upon 
the  subject,  and  two  at  least  of  my  noble 
aad  learned  friends  are  prepared  to  express 
their  unhesitating  agreement  with  tLem. 
Under  these  circumstances,  any  doubt  I 
nay  entertain  of  the  propriety  of  the 
eonitniction  which  haa  been  adopted,  ia  of 
little  importance,  and  can  have  no  influ< 
enee  on  the  final  decision.  Cases  have 
been  cited  to  shew  that  the  term  "  the 
fandi"  haa  a  fixed  technical  meaning, 
which  preventa  its  extending  to  Bank 
stock,  unless  there  is  a  clear  indication  of 
inteation  that  it  ahould  be  included;  and 
Uiere  ia  a  concurrence  of  opinion  of  so 
many  learned  persona,  that  no  such  inten- 
tion  ii  to  be  discovered  in  tbia  will  that 
it  is  impossible  for  me  to  rest  with  any 
confidence  upon  any  different  view  which 
I  msy  have  formed.  I  feel,  therefore,  that 
it  would  not  be  becoming  in  me  to  press 
any  doubt  upon  your  Lordahipa'  attention, 
but  that  I  ought  to  yield  to  the  judgment 
of  my  noble  and  learned  friends  that  the 
decree  should  be  afiSrraed. 

LoBD  Cranworth  was  of  opinion,  that 
the  decree  must  be  affirmed.  The  expres- 
sion "the  lands"  must  be  taken  to  mean 
the  nme  as  "  the  Government  fands,"  or 
"  the  public  funds."  Any  other  interpre- 
tation would  let  in  every  possible  kind  of 
property.  Now,  suppose,  "public  funds," 
or  "Government  funds,"  bsd  been  used, 
would  those  words  have  included  Bank 
stock  f  lliey  would  not.  Those  words 
applied  only  to  the  funds  appropriated  by 
Hnw  Bnus,  XXTIII.— Cuso. 


parliament  to  ihe  payment  of  the  pnblio 
debt.  But  then  it  was  said,  that  was  not 
the  way  in  which  the  expression  was  used 
popalarly,  and  that  popularly  Bank  stock 
would  be  included  in  the  meaning  of  those 
words.  The  public  newspapers  had  been 
referred  to,  which,  under  the  market  prices 
of  the  day  of  the  "  English  funds,"  in> 
clnded  Bank  stock.  That  argument  went 
too  far,  for  it  would  have  included  Indian 
stock  and  Exchequer  bills.  Was  there 
then  anything  in  the  context  of  the  will 
to  shew  that  the  words  "  my  fortune  now 
standing  in  the  poblic  funds"  were  to 
have  any  other  than  their  natural  meaningf 
It  was  said  that  there  was,  because  under 
the  will  everything.  Bank  stock  included, 
would  have  gone  to  the  brother  and  hia 
children,  if  he  bad  married  and  had  had 
children  ;  snd,  therefore,  in  like  manner 
everything  went  to  the  god-daughter  upon 
hia  death  without  children.  But  the  tea- 
tatrix  had  not  uaed  the  same  words  in  the 
two  cases ;  and,  therefore,  that  argument 
did  not  apply.  She  could  not,  therefore, 
have  had  the  same  intention  in  both  cases. 
Then  it  was  said,  that  the  case  came  within 
the  rule  faha  dtmanttratio  non  %oett.  But 
the  words  here  were  too  closely  connected 
together  for  that  argument  to  arise;  they 
were  found  in  the  gift  itself,  and  not  in 
any  mere  description  which  followed  it. 
The  ease  of  Gondtitle  r.  Southern  (2)  did 
not  apply,  for  there  the  land  was  properly 
deaeribed,  though  in  some  added  words 
there  was  a  miatake,  for  the  whole  of  it 
was  not  in  the  occupation  of  A.  C.  Of 
course,  such  a  mistake  could  not  vitiate 
an  otherwise  valid  gift.  In  this  case,  thd 
gift  was,  "  the  whole  of  my  fortune  now 
standing  in  the  funds,"  and  the  whole  of 
her  fortune  did  not  stand  in  the  funds. 
That  which  did  not  would  not  pass  by 
these  words. 

Lord  WKNSLETanALR  conenrred.  Ho 
had  often  had  ocoasion,  particularly  in  Uio 
case  of  Grev  v,  Peanon  (3)  and  Abhott  v, 
MIddlelon  (4),  to  call  their  Lordships' 
attention  to  the  paramount  importance  of 
adhering  to  the  rule  of  conatruction,  that 
worda  muat,  where  there  was  no  obvious 

(3)  1  M.  &  8. 199. 

(3)6H.L.CM.iaSia.e.26LiwJ.Bep.(N.a.) 
Cbsoc.  473. 
<4)  jtnltfUO. 
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absurdity  or  repugnancy  in  the  instro- 
ment,  have  their  natural  meaning  assigned 
to  them.  The  words  "the  funds"  had, 
in  common  parlance,  but  one  meaning, 
namely,  the  funds  provided  by  parliament 
for  the  payment  of  the  annuities  granted 
by  the  government,  and  forming  part  of 
the  National  Debt  The  8  &  9  Will.  .3. 
c.  20.  might  be  referred  to  as  shewing  how 
that  word  had  first  been  used.  Nothing, 
therefore,  but  goyemment  securities  would 
pass  under  such  words,  unless  the  context 
or  the  state  of  things  to  which  the  will 
related  called  on  the  House  to  put  a  dif- 
ferent construction  on  these  words.  Now, 
Bank  stock  was  nothing  but  a  perpetual 
share  of  the  general  profits  of  a  corpora- 
tion. It  was  contended,  that  the  testatrix 
must  have  meant  the  appellant,  in  the 
event  of  her  brother  Edward  dying  without 
children,  to  take  all  that  the  children  would 
have  taken  under  the  previous  bequest  to 
him  ;  and,  therefore,  that  the  words  ''the 
whole  of  my  fortune  now  standing  in  the 
funds,"  must  be  considered  as  equivalent 
to  the  whole  of  her  fortune  which  she  had 
previously  left  to  her  brother.  I  f  they  might 
speculate  on  what  the  testatrix  possibly  in- 
tended to  say,  they  might  possibly  be  right 
in  conjecturing  that  she  meant  the  whole 
of  her  fortune  (with  the  exception  of  the 
small  legacies  mentioned  in  the  will)  to 
be  enjoyed  by  the  appellant  in  the  event 
of  the  death  of  her  brother  a  bachelor. 
But  she  had  not  said  so.  She  had  left  him 
the  whole,  while  she  had  left  the  appellant 
the  whole  *'  now  standing  in  the  funds." 
There  was  a  clear  distinction  between  the 
two  things,  and  in  his  opinion  these  added 
words  could  not  be  treated  as  a  faha  de- 
monsiratio.  There  were  no  words  which 
were  properly  descriptive  of  the  Bank 
stock,  as  to  which  the  testatrix,  in  the 
event  that  had  happened,  had  died  intes- 
tate, and  he  was  clearly  of  opinion  that 
the  decree. of  the  Court  below  must  be 
afiirmed. 

Lord  Kingsdown  had  arrived  at  the 
same  conclusion  with  much  hesitation, 
and  with  some  doubt  whether  they  were 
not  depriving  the  appellant  of  a  benefit 
which  the  testatrix  intended  to  confer 
upon  her.  It  had  been  clearly  settled,  that 
Bank  stock  would  not  pass  under  the 
words  "  public   funds,"  unless  there  was 


something  in  the  context  of  the  will  which 
gave  to  the  words  a  more  extended  de- 
scription than  could  strictly  be  attached  to 
them.  However,  the  Vice  Chancellor  and 
the  Lords  Justices,  with  every  disposition 
to  adopt  a  different  constmctiony  had  held 
that  there  was  nothing  in  the  context  to 
shew  such  an  intention,  and  that  that  oon- 
struction  was  inadmissible.  Two  of  the 
noble  and  learned  Lords  were  strongly  of 
the  same  opinion ;  and,  in  his  opinion,  to 
advise  the  reversal  of  a  judgment,  it  wm 
not  sufficient  to  doubt  whether  it  was 
right ;  they  must  feel  a  reasonable  astnr- 
ance  that  it  was  wrong*  He  did  not  m 
this  case  feel  such  assurance,  and  there- 
fore concurred,  though  unwillingly,  in  die 
opinion  that  the  appeal  should  be  diw 
missed  ;  but  he  thought,  without  eoeta. 

Appeal  dismiMtedm 


Lords  Justices.  1        , 

Feb.  11.     I     AwBowKMu 

Lunacy  Regulation  Act  o/1853,  Jt.  lS7t 
138. —  Appointment  of  New   TViwIeef— - 

Form  of  Order » 


A  power  for  the  appointmemt  ef  new 
tees  contained  in  a  settlement  became  peaiai 
in  a  person  who  had  been  found  Imnaiie  iy 
inquisition.     The  committee  of  the  person 
and  estate  petitioned,  under  the  above-nrnmei   j 
act  (^16  ^   17  Vict.  e.  70.  J  for  leave  t§  ^ 
exercise  the  power  for  him,  and  the  sat 
was  ordered. 

Form  of  order. 


This  was  a  petition  presented  by  Mi 
Isatt  Bowmer,  the  wife  and  committee 
the  person  and  estate  of  G^rge  Bo 
a  lunatic,  and  was  presented  under 
provisions  of  the  Lunacy  Regulation 
of  1853  (16  &  17  Vict.  c.  70.).    The 
were,  that  by  setUement,  dated  the  sm 
of  June  1848,  made  between  O.  Bowma; 
of  the    one   part,   and  two    trosteee    tf 
the  other  part,  after  assigning  and  ot^ 
veying  to  the  trustees  a  sum  of  t,OO0l 
due  to  G.  Bowmer,  and  certain  heredK** 
ments  upon  which  the  same  was  then  1^ 
by  way  of  mortgage,  tmsts  were  dedal^f 
for    G.  Bowmer  for  life,   and   after  ^ 
death  for  the  petitioner   Itatt  BowiP^ 
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i  iii  wife,  and  after  Ii«r  death  upon  trnita 

for  the   children    of  the  marriage.     Th« 
I  Kttlement  reaerved  to  O.  Bowmer  during 

his  life  a  power  to  appoint  a  new  tmatee 
or  new  truiteca  a*  occasion  might  require, 
and  it  gave  a  like  power  after  hii  deceau 
to  the  rarriving  or  continuing  truateea  or 
tniitee  of  the  tettlement. 

Early  in  the  year  18S7  O.  Bowmer  waa 
foand  lunatic  hy  inqnirition,  and  hii  wife 
Iiatt  Bowmer  wsa  appointed  aole  committee 
both  of  his  person  and  estate.  The  mort- 
gage-deht  had  been  paid  off  by  the  mort- 
gagor, and  the  money  deposited  at  a 
banker's,  and  both  of  tbe  trustees  having 
died,  and  there  being  no  trustee  existing, 
Hn.  Bowmer  presented  the  present  peti- 
tioD,  praying  that  she,  as  the  committee  of 
the  lunatic,  might  be  at  liberty  to  appoint 
two  penon*  (A.  S.  and  S.  R.)  named  in 
the  petition  as  trustees  of  the  settlement 
of  1848  (there  being  evidence  of  their  flt- 
Dcu),  in  the  place  of  the  two  trustees  who 
liad  died,  and  that  the  right  to  sue  for  and 
recover  the  sum  of  1 ,000/.  might  he  vested 
in  the  new  trustee*  so  to  be  appointed, 
STidence  was  given  of  the  willingness  of 
the  new  trustees  to  act. 

The  clauses  of  the  Lunacy  Regulation 
.Act,  1853,  applicable  to  tbe  case  were  as 
fellows  ;^-Sect.  157.  "Where  a  power  is 
Tested  in  a  lunatic  in  the  character  of 
trustee  or  guardian,  or  the  content  of  a 
lunatic  to  the  exercise  of  a  power  is  neces- 
laty  in  the  like  character,  or  as  a  check 
Bpon  the  undue  exercise  of  the  power, 
and  it  appears  to  the  Lord  Chancellor, 
Intrusted  as  aforesaid,  to  be  fit  and  expe- 
dient  that  the  power  should  be  exercised 
or  the  consent  given  (as  the  case  may  be), 
the  committee  of  the  estate,  in  the  name 
and  on  behalf  of  the  Innatic,  under  an 
Older  of  the  Lord  Chancellor,  intrusted  as 
aforesaid,  made  upon  the  application  of 
any  person  interested  in  the  exercise  of  the 
power,  may  exercise  the  power  or  give 
the  consent,  as  the  case  may  be,  in  such 
manner  as  the  order  shall  direct." 

Sect.  138.  "  Where  under  this  act  the 
committee  of  the  estate,  under  order  of 
the  Lord  Chancellor,  intrusted  as  aforesaid, 
exercises,  in  the  name  and  on  behalf  of  the 
Innatic,  a  power  of  appointing  new  trustees 
vetted  in  the  lunatic,  the  person  or  persons 
»bo  shall,  after  and  in  consequence  of  the 


exercise  of  the  power,  he  the  trustee  or 
trustees,  shall  have  all  the  same  rights  and 
powers  as  he  or  they  would  have  had  if  the 
order  had  also  been  made  by  the  Court  of 
Chancery,  under  the  Trustee  Act  1850,  or 
any  act  amending  the  same,  or  if  he  or  they 
had  been  appointed  by  decree  of  that  Court 
in  a  suit  duly  instituted  ;  and  the  Lord 
Chancellor,  iutnisted  aa  aforesaid,  may  in 
any  such  case,  where  it  seems  to  him  to 
be  for  the  lunatic's  benefit,  and  also  expe- 
dient, make  any  and  every  such  order 
respecting  the  land  or  stock,  or  choses  in 
action  subject  to  tbe  trust  as  might  have 
been  made  in  the  same  case  under  the 
provisions  of  the  Trustee  Act,  1850,  or  any 
act  amending  the  tame,  on  the  appoint- 
ment thereunder  of  a  new  trustee  or  new 
trustees." 

Mr.  Bury,  in  support  of  tbe  petition, 
said,  that  this  was  the  first  order  which  ho 
believed  had  been  applied  fhr  under  the 
above  sections  of  the  act. 

Their  Lordships  made  the  order,  which 
was  in  the  following  form  :— "  We  do  order 
that  the  said  Isatt  Bowmer,  as  the  com- 
mittee of  the  estate  of  the  said  O.  Bowmer, 
exercise  the  power  of  appointing  new 
trustees,  vested  in  the  said  O.  Bowmer,  by 
the  said  indenture  of  the  26th  of  June, 
1848,  by  appointing  the  said  A.  S.  and 
S.  R,  trustees  of  the  same  indenture,  and 
that  it  be  referred  to  the  Master  in  Lunacy 
to  settle  and  approve  of  a  proper  deed  for 
the  appointment  of  the  said  trustees,  and 
that  the  said  deed  when  so  settled  and 
approved  of,  be  executed  by  the  said  com- 
mittee, in  the  name  and  on  behalf  of  tho 
said  G.  Bowmer.  And  we  do  order  that 
the  right  to  sue  for,  recover  and  receive 
the  sum  of  1,0001.  deposited  in  the  hank 
of  &c,,  to  the  credit  of  &c.,  be  vested  in  the 
said  A.  S,  and  S.  R,  on  their  appointment 
as  such  trustees  as  aforesaid,  and  be,  when 
received  by  them,  held,  subject  to  the 
payment  of  the  costs  hereby  directed  to  be 
taxed,  upon  the  trusts  of  the  said  inden- 
ture of  settlement.  Direction  for  taxation 
of  the  costa  of  the  application  and  payment 
thereof  out  of  the  trust  monies." 
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Feb.  22.  24.    I 

25.26.28;     f     OEEStEY  r.  mousley. 

April  29.     J 

Solicitor  and  Client —  Transaction  between 
"^Sale  at  Undervalue — Delay  in  seeking 
Belief — Acquiescence — Devise  of  a  Right, 

A  sale  of  real  estate  by  a  client  to  his 
solicitor  at  an  undei-value^  the  client  being 
in  embarrassed  circumstances,  and  not  hav' 
ing  independent  professional  advice  in  the, 
transaction^  cannot  be  allowed  to  standi 
although  upwards  ef  twenty  years  have 
elapsed, 

A  solicitor,  who  purchases  from  his 
client,  must  take  care  that  the  transaction 
is  perfectly  fair,  and  also  that  evidence  of 
that  fairness  is  preserved,  the  onus  of  proof 
being  upon  him ;  and  he  cannot  be  heard  to 
complain  that  the  means  of  proving  hisfair" 
ness  is  lost  by  lapse  of  time, 

A  right  to  sue  is  a  devisable  interest. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart,  reported  27  Law 
J,  Rep.  (n.s.)  Chane,  779.  The  facts  are 
set  forth  in  the  former  report  (and  are  fully 
detailed  in  the  judgment  of  his  Lordship), 
though  it  does  not  appear  that  a  material 
point  urged  on  the  appeal  was  noticed  in 
the  court  below,  namely,  that  at  the  time  of 
the  execution  of  the  deed  of  conveyance 
from  the  late  Sir  Roger  Oresley  to  the  late 
Mr.  William  Eaton  Mousley,  the  principal 
part  of  the  estates  were  in  mortgage  for  a 
sum  of  7>000/.  The  facts  may  be  thus 
shortly  recapitulated.  By  deed,  dated  in 
February  1837,  Sir  Roger  Gresley  con- 
veyed in  fee  to  his  solicitor.  Mr.  W.  Eaton 
Mousley,  certain  manors  and  lands,  and 
the  minerals  under  them,  for  6,940/.  The 
transaction  was  conducted  by  the  town 
agent  of  Mr.  Mousley.  Eight  months 
after  the  sale  Sir  Roger  Gresley  died,  hav- 
ing devised  all  his  property  to  trustees 
upon  trust  for  sale,  and  subject  thereto 
to  convey  upon  trust  for  his  wife  for  life, 
and  then  to  the  use  of  children  in  tail,  and 
on  failure  of  issue  to  the  use  of  William 
Nigel  Gresley  for  life,  with  remainder  to 
the  use  of  his  first  and  other  sons  succes- 
sively in  tail,  with  remainders  over.  The 
testator  left  no  issue,  and  W.  N.  Gresley 
died  in  1847.  leaving  Sir  Thomas  Gresley 


(the  plaintiff),  his  eldest  son,  who  attained 
twenty-one  years  of  age  in  January  1852. 
Sir  Roger  Gresley  employed  Mr.  Mousley 
as  his  confidential  solicitor  until  his  death, 
and  that  gentleman  continued  to  act  for 
the  trustees  of  Sir  Roger's  will  in  an 
administration  suit  instituted  against  them. 
Mr.  Mousley  died  in  1853.  having  devised 
his  estates  to  his  two  sons,  who  were  made 
defendants  in  this  suit.  The  only  evidence 
of  the  6,940/.  having  been  paid  waa  the 
receipt  indorsed  on  the  deed,  and  signed  by 
Sir  Roger  Gresley.  The  Vice  Chancellor, 
upon  a  bill  filed,  in  1855,  by  Sir  Thomas 
Gresley,  to  set  aside  the  transaction,  in 
which  the  devisees  of  the  will  of  Mr. 
Mousley,  as  well  as  the  widow  of  Sir 
Roger  (who  had  subsequently  married) 
and  her  second  husband  were  defendants, 
made  a  decree  in  favour  of  the  plaintifE^ 
declared  the  deed  of  conveyance  void,  both 
as  against  the  plaintiff  and  as  against  the 
widow  of  Sir  Roger  and  her  second  hus- 
band, and  declined  to  direct  an  inquiry 
whether  the  purchase-money  for  the  con- 
veyance had  or  not  been  actually  paid, 
directing  the  6,940/.  to  be  repaid,  with 
interest,  to  the  devisees  of  the  will  of  the 
solicitor.     The  plaintiff  appealed. 

Mr.  Roll,  Mr,  Malins  and  Mr,  George 
Lake  Russell  were  for  the  plaintiff. 

Mr,  Bacon  and  Mr,  Osborne,  for  Mr. 
and  Lady  Sophia  des  Vceux  (formerly 
widow  of  Sir  Roger  Gresley). 

Sir  Richard  Bethell,  Mr,  Amphhtt  and 
Mr,  Charles  Hall,  for  the  devisees  of  the 
will  of  Mr.  W.  E.  Mousley.  divided  their 
arguments  into  three  parts  :  namely,  that 
Sir  Roger  Gresley  had  no  devisable  in- 
terest in  the  estates  in  mortgage,  and, 
therefore,  as  to  them,  that  the  plaintiff  had 
no  right  to  sue ;  secondly,  that  by  lapse 
of  time  the  plaintiff  had  lost  all  right  of 
suit,  so  far  as  he  ever  had  any;  and» 
thirdly,  that  the  decree  exceeded  the 
requirements  of  the  case,  and  ought  to  be 
varied.  They  urged  that  the  question  of 
most  importance  was,  whether  Sir  Roger 
Gresley  had  a  devisable  interest  in  the 
mortgaged  estate  a^  the  time  of  mskiog 
his  will ;  and  whether  it  passed  by  the 
words  he  bad  used,  namely,  '*  all  my  ina- 
nors  and  freehold  hereditaments  which,  as 
owner,  or  in  execution  of  any  powarti  I  am 
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CMipelent  to  dupo«  of  by  wfll."  They 
miinuined  that  the  right  to  aua  for  thoae 
ludt  did  not  pau  under  the  will,  fbi  that 
it  conld  only  be  gnunted  by  instrument 
ufrr  *it>M  u  a  right  of  entry.  To  lupport 
rach  a  grant  a  perty  mnit  be  Miied  dt 
fatU  ftt  the  tine.  Suppoaa  Sir  Roger 
Gmley  had  for  a  eonuderation  granted  a 
fight  to  file  a  bill  to  tet  atide  the  mortgage 
deed,  would  the  grantee  be  able  to  file 
nth  »  bill  I  AMuredly  not,  foT  the  grant 
woDld  be  abaolutely  void,  and  that  view 
of  the  matter  concluded  the  point.  The 
lawi  ag«in>t  maintenance  and  champerty 
i1m>  were  conclnaive.  The  old  law  on  the 
quettion  waa  fully  and  ably  laid  down  in 
the  argument  of  Mr,  Preaton,  in  the  case 
of  Goadrighl  v,  Porretter  (1);  and  the 
Court  decided  that  a  right  of  entry  was 
not  devisable.    Upon  this  point  they  cited 

*I(0— 

Uppingloti  T.  BuUen,  2  Dm.  &  W,  184. 

Slump  T.  Gabg,  2  De  Gex,  M.  &  O. 

623;  B.  c.  22  Law  J.  Rep.  (h.s.) 

Chanc.  S52. 

The  Atlonuy  General  w.  Figori,  8  Ves. 

283. 
Cate  Y.  Hofford,  3  Ves.  850. 
There  were  two  other  points  of  consider- 
sble  importance,  namely,  lapse  of  time 
and  aequiescenee ;  and  a  third,  adequacy 
of  price.  It  was  contended  that,  at  this  dis- 
tance of  time,  lapseof  time  was  an  absolute 
bar  to  snch  a  bill,  filed  on  the  relation  of 
solicitor  and  client ;  and,  moreover,  the 
operation  of  Ume  was  such,  that  the  onus 
of  justifying  the  transaction  was  not  on  the 
defendant;  and  the  plain  tiff  could  only  suc- 
ceed by  establishing  such  a  case  as  would 
give  a  title  to  relief  if  the  rela^on  of  soli- 
citor and  client  did  not  exist— 

Charter  v.   Trevelya»,   11    CI.   &  F. 

715. 
Champion  v.  Rifby,  I  Rubs.  &  M.  £39 ; 

s.  c  1  Tam,  421. 
Gregory  Y.  Gregory,  Sir  G.Cooper,  201. 
Beekford  v.  Wade,  17  Ves.  87. 
Chalmer  t.  Bradley,  1  J.  &  W.  al. 
Roberti  V.  Tuntlall,  4  Hare,  261  ;  s.  c 
14  Law  J.  Rep.  (n.s.)  Chanc.  184. 
Baker  v.  Read,  18  Beav.  398. 
Montesquieu  v.  Sandyt,  18  Ves,  811. 
The  fact  of  the  value  of  property  having 

(1)  8£aM,««3j  i.clTuDt  S93. 


increased  by  reason  of  cirenmstances  taking 
place  in  the  neighbonrhood,  as  in  this  csstt 
the  making  of  a  railway  near  the  property, 
would  not  avail  to  induce  the  Court  to  say 
that  the  price  was  inadequate  at  the  titos, 
but  would  operate  the  other  way>^ 

Edieardi  t.  Meyriek,  2  Hare,  60;  s.0. 

12  Law  J.  Rep.  (m.s.)  Cbanc.  49. 
Clavering  v.    Clafving,  i   P.   Wm>. 

868. 
Norway  v.  Rout,  19  Ves.  144. 
Other  argummti  are  referred  to  in  tbs 
judgment, 

April  29.  —  Lord  Justick  Knight 
BaucB.— The  main  question  in  contest  in 
tiiia  case  is,  whether  the  plaintiff  is  entitled 
to  set  aside  a  sale  by  the  late  Sir  Roger 
Grealey,  a  landed  proprietor  in  Derbyshire, 
of  a  portion  of  his  estates  there  to  Mr. 
William  Eaton  Mouiley.  Sir  Roger  Gree- 
ley must  be  taken  to  have  been  legally 
seised  in  fee  of  part  of  the  estate*,  and  to 
have  been  owner  of  the  equity  of  redemp- 
tion of  the  rest,  subject  to  some  mortgage 
or  mortgages  on  which  money  was  st  that 
time  due.  Early  in  1837  the  sale  was 
completed,  so  far  at  least  as  the  execntion 
of  the  conveyance  in  proper  form,  regular 
and  according  to  law.  Perhaps  the  pur- 
chase-money was  also  then  paid  in  money, 
01  satisfied  by  way  of  set-off,  or  in  ac- 
count. The  deed  is  in  these  terms — [His 
Lordship  read  the  deed}  —  and  the  re- 
ceipt for  the  consideration- money,  6,940J., 
ii  indorsed,  and  that  and  an  accompany- 
ing document  are  attested  by  Mr.  Ha- 
milton and  Mr.  J,  W.  Mouiley.  The 
accompanying  ducument  waa  one  whereby 
Sir  Roger  Greiley,  who  had  not  the  legal 
estate  in  part  of  the  property,  covenanted 
for  himself,  his  heirs  or  aaiigna,  within  four 
months,  to  procure  a  conveyance  of  the 
legal  estate  of  the  estates  held  in  mortgage 
freed  from  the  mortgage  debta,  to  the  uses 
of  the  deed  of  even  date.  No  proof  has 
been  given  of  any  written  or  verbal  agree- 
ment for  this  purchase.  I  agree,  however, 
that  the  bill  contains  a  sutticient  alleg*- 
tion  of  a  written  contract.  The  purchaser 
was  let  into  possession  of  the  estates.  In 
October  1837,  Sir  Roger  Gresley  made 
his  will,  which  contained  a  deviee  so 
framed  as  to  include  his  right  to  the  prc»- 
perty  if  it  bad  remained  in  his  possesaion, 
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fo  bis  wife  for  life,  for  her  separate  use, 
tnth  remainder  to  Sir  Nigel  Gresley  for 
life,  with  remainder  in  tail  to  the  plaintiff, 
vfho  attained  his  majority  in  1852.  Sir 
Roger  Gresley  died  in  1837f  Sir  N.  Gres« 
ley  in  1847*  The  bill  to  set  aside  the  sale 
was  originally  filed  in  April  1855,  and 
amended  in  1856,  at  which  time,  or  pre* 
Tiously,  all  the  defendants  bad  appeared. 
Time,  therefore,  in  itself,  is  no  bar  to 
the  relief  prayed ;  but  the  late  period  of 
the  suit,  coupled  with  the  fact  of  Uie  death 
of  the  original  parties,  and  of  a  material 
witness,  may  probably  detract  from  the 
effect  of  the  evidence,  and  introduce  a  cer- 
tain amount  of  doubt.  The  allegations 
upon  which  the  plaintiff  relies  are,  that 
the  sale  was  effected  at  an  undervalue; 
that  it  was  made  by  a  client  to  his  solici- 
tor, and  that  it  was  made  at  a  time  when 
the  client  was  in  embarrassed  circum- 
stances. I  consider  that  all  these  allega- 
tions are  proved,  subject  to  this,  that  Sir 
Roger  Gresley  was  far  from  being  actually 
insolvent,  his  property  being  more  than 
sufficient  to  pay  his  debts ;  subject  also  to 
this  further  remark,  that  from  a  long  period 
before  1830  Mr.  Mousley  had  been  Sir 
Roger  Gresley's  solicitor.  It  is  clearly 
proved,  that  for  more  than  seven  years 
he  had  been  his  confidential  adviser,  and 
it  is  not  proved,  or  to  be  inferred  from 
the  evidence,  that  Sir  Roger  Gresley  had 
any  other  adviser  or  assistance.  Mr.  Ha- 
milton, one  of  the  witnesses  to  the  deed  of 
conveyance,  was  the  London  agent  of  Mr. 
Mousley ;  the  other  witness  was  his  son. 
Undervalue  to  a  material  extent  is  also  in 
my  opinion  proved,  whether  subsequent 
events  are  or  are  not  taken  into  account.  It 
is  also  clear,  that  Sir  Roger  Gresley,  though 
solvent,  owed  at  the  time  large  sums  of 
money,  and  was  much  harassed  by  his 
debts.  The  questions,  therefore,  for  deci- 
sion are,  first,  whether  the  title  of  Sir 
Roger  Gresley  was  a  devisable  interest; 
secondly,  whether  there  is  any  case  of 
confirmation  against  Sir  Roger  Gresley  or 
the  plaintiff;  and  thirdly,  whether,  in  the 
circumstances  referred  to,  there  ought  to 
be  a  presumption  in  favour  of  Mr.  Mous- 
ley's  representation  of  the  facts  in  dispute. 
All  these  questions  I  am  of  opinion  ought 
to  be  answered  in  the  plaintiff's  favour. 
IVith  respect  to  the  first  point,  I  think  it 


is  concluded  by  the  authority  of  the  cases 
before  Lord  St.  Leonards.  If  those  cases 
are  binding  upon  this  Court,  there  is  no 
more  question ;  if  not,  still  I  am  of  opinion 
that  those  cases  are  correct.  As  to  the 
second  point,  I  am  of  opinion  that  there  is 
no  reasonable  ground  for  saying  that  Sir 
Roger  Gresley  or  the  plaintiff  have  con- 
firmed the  transaction.  The  plaintiff  was  not 
bom  before  1831 ;  Sir  Roger  Gresley  died 
in  1837t  and  Mr.  Mousley  continued  his 
solicitor  and  confidential  adviser  until  that 
event,  and  for  some  years  afterwards  of 
the  executors  and  trustees  of  his  will,  and 
of  his  widow.  Whether  the  widow  con- 
firmed or  acquiesced  in  the  transaction  I 
do  not  say,  nor  have  I  the  means  of  saying. 
With  respect  to  the  third  point,  it  is  not 
proved  that  any  important  book,  or  paper 
or  document  has  been  destroyed,  muti- 
lated, defaced,  lost  or  mislaid — subject  to 
this  observation,  that  certain  documents 
or  books  of  Sir  Roger  Gresley  have  been 
destroyed  by  Mr.  Mousley,  and  possessed 
by  him ;  I  do  not  mean  any  other  than  a 
perfectly  innocent  destruction,  and  fair 
possession.  But  the  evidence  does  not 
shew  that  any  material  testimony  has  been 
lost,  or  that  Sir  Roger  Gresley,  Mr.  Mous- 
ley or  Mr.  Hamilton,  if  alive,  could  have 
given  any  evidence  materially  altering  the 
case.  Nor  is  there  the  least  probability 
that  if  the  proceedings  had  been  com- 
menced before  1838,  and  each  of  these 
gentlemen  had  been  before  the  Court,  the 
evidence  on  the  part  of  the  appellants 
would  have  been  materially  added  to, 
or  on  the  other  side  materially  contra- 
dicted, explained  away  or  displaced.  It 
is,  however,  right  to  say,  that  very  pro- 
bably the  mortgage  of  1837  might  have 
been  satisfactorily  explained,  and  the  pay- 
ment or  satisfaction  of  the  purchase-money 
plainly  proved  or  disproved.  The  intimate 
relation,  however,  of  solicitor  and  elient, 
the  client's  temporary  difficulty  and  the 
undervalue  seem  to  me  proved  to  demon- 
stration. It  should  be  remarked,  too,  that 
Mr.  Mousley,  in  1837 — ^the  year  of  the 
purchase,  when  also  Sir  Roger  Gresley 
made  his  will,  and  died— was  aware  of  the 
contents  of  the  will,  and  that  he  did  not 
die  until  1853.  He  must  have  been  con- 
scious that  if  the  transaction  were  im- 
peached, the  burden  of  supporting  it  would 
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be  npon  him.  I  ctnnot  consider  it  Ukt]j 
lh*t  Mr.  Monsley  would  be  careleM  of 
{neterring  any  evidence  faTonnble  to  the 
■npport  of  the  trenuction,  and  my  preient 
imprenion  ii  agamat  aasumiog  that  the 
pD rebate- money  (atated  in  the  draft  to  be 
T,ClOOJ.)waa  paid  at  aatisfied.  In  thia  and 
a  few  other  respeeta  there  mmt  be  an  altera- 
tion in  the  decree,  eapeoially  inaimuch  ai 
it  it  more  in  favour  of  Lady  Sophia  Dbb 
Vaax  than  juitice  at  present  reqoirea, 
ibongh  eventually  it  may  tmn  out  to  be 
correct. 

LoBD  JvsTict  ToBHKB  iwd,  that  thia 
wu  an  appeal  ftom  a  decree  of  Vice 
Chincellor  Stnart,  Betting  aiide  a  sale  by 
Sir  Roger  Gretley  to  Mr.  Housley.  There 
were  three  polnta  to  be  considered :  fint, 
whether  the  plaintiff  had  any  title  to  sue 
nnder  the  will  of  Sir  Roger  Greiley  ;  bo- 
coedly, whether  the  purchaae  was  originally 
impeachable,  and,  if  bo,  whether  it  wai 
DOW  impeachable  through  lapBe  of  time ; 
thirdly,  whether  the  decree  had  gone  fur- 
ther than  it  ought  to  have  done ;  and,  if 
10,  what  variation  should  be  made  in  it, 
Ai  to  the  Brat  point,  the  will  of  Sir  R. 
Greiley  wu  made  after  the  execution  of 
the  conveyance ;  and  it  wu  therefore 
argued  that  the  teatator  had  no  estate,  and 
there  wu  no  deviuble  intereBt,  but  only 
a  right  of  suit  analogoua  to  a  right  of  entry 
at  common  law.  ThiB  view  wu,  however, 
BQpported  by  no  authority.  Itwu,  indeed, 
admitted  that  Uppingto*  v.  BulUn  and 
Simp  V.  Gaby  were  oppoeed  to  it ;  but 
the  authority  of  thoae  decision*  wu  called 
in  queation.  Hie  Lordahip  would  hflBitate 
to  depart  from  authoritie*  which  were  of 
eqnal  weight  with  the  daeisiona  of  this 
Conrt,  even  if  he  entertained  a  strong 
doubt  of  theircarrectnesa  ;  butona  careful 
consideration  he  did  not  dissent  from  them. 
He  was  of  opinion  that  the  analogy  con- 
tended for  between  anch  an  equitable  right 
as  the  present  and  a  right  of  entry  at  com- 
mon law  did  not  ezisL  At  law  there  wu 
only  a  right  to  institute  proceedings  for 
the  purpose  of  recovering  the  seisin.  But 
such  aa  equity  u  this  existed  indepen- 
dently of  the  institution  of  proceedings. 
The  decree  proceeded,  not  upon  a  new 
right,  but  npon  a  pre-existing  right.  It 
was  attempted  to  support  the  argument  by 
reference  to  the  rule  as  to  the  revocation 


of  a  devise  by  a  will,  though  the  will  might 
tarn  out  to  be  void.  But  in  that  cue 
there  woald  be  an  intention  shewn  not  to 
devise  the  property ;  here  there  wu  no 
intention  not  to  devise.  He  wu  therefore 
of  opinion  that  there  wu  no  ground  for 
the  first  objection.  As  to  the  aecond 
point,  there  had  been  lately  so  many  caaee 
of  dealings  between  solicitor  and  client 
before  this  Court,  that  his  Lordship  had 
been  led  to  doubt  whether  an  impressioB 
did  not  prevail  that  the  Court  had  relaxed 
its  rules  on  this  subject.  He  thought  it 
right  to  state,  for  the  information  of  those 
who  ventured  on  such  transactions,  that 
this  wu  by  no  means  the  case.  There 
would  be  a  strict  observance  of  the  rules  ' 
which  the  obligations  arising  out  of  the 
relation  enforce  upon  the  parties,  and  strict 
evidence  would  be  required  that  these 
roles  had  been  complied  with.  The  full 
eonsideration  which  this  subject  had  re- 
ceived on  farmer  occuions  rendered  it 
unnecessary  to  detail  these  rulu.  It  wu 
only  needfnl  to  refer  to  the  argument  re- 
specting the  length  of  time.  The  doctrine 
of  the  Court  wu  well  laid  down  by  Laid 
Camden  in  Smith  v.  Clay  (2).  He  said, 
*'  A  Conrt  of  equity,  which  is  never  active 
in  relief  against  conscience  or  public  coa> 
venience,  baa  always  refuted  its  aid  to 
stale  demands,  where  the  party  hu  slept  • 
npon  his  rights,  and  acquiesced  for  a  length 
of  time.  Nothing  can  call  forth  this  Court 
into  activity  but  conscience,  good  faith, 
and  reasonable  diligence ;  where  these  are 
wanting  the  Court  is  passive  and  doea 
nothing.  Laeha  and  n^lect  are  alwaya 
ditcountcDsnced,  and  therefore  from  the 
beginning  of  this  jurisdiction  there  wu 
always  a  limitation  to  suits  in  this  conrt," 
And  again,  "  Exptdit  reipiAlieee  %t  tit 
finii  lHiuf»"  is  a  maxim  that  hu  prevailed 
in  this  court  in  all  times  without  the  help 
of  any  act  of  parliament.  His  Lordship 
had  referred  to  this  ease,  because  an  at- 
tempt had  been  made  in  argument  to  limit 
the  time  within  which  this  Court  would 
give  relief  to  a  stated  period;  for  he  thought 
that,  independently  of  the  statutory  limiU 
atioo,  either  expreu  or  by  analogy,  there 
wu  no  such  point  of  time,  hut  each  cue 
was  governed  by  its  peculiar  circumstance!, 

(3}  S  Bra.  C.C.  61B,  n. 
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Whirt  were  the  facts  of  the  present  ease 
to  which  these  principles  were  to  he  ap-> 
plied?— {His  Lordship  examined  the  eri- 
dence  as  to  undervalue,  and  as  to  the  know- 
ledge which  Mr.  Mousley  had  of  the  value  of 
the  coal-mines  under  the  estate.]— With  all 
these  facts  it  was  impossihle  to  douht  that 
6,940/.  was  not  the  fair  value  of  the  pro- 
perty. But  supposing  this  were  open  to 
doubt,  what  was  the  duty  of  Mr.  Mousley  ? 
Was  it  not  to  obtain  the  best  advice,  and 
to  have  inquired  of  the  owners  of  neigh- 
bouring lands  what  they  would  have  given 
for  the  property,  and  to  have  given  Sir 
Roger  Ghresley  the  information  so  obtained? 
But  there  was  no  evidence  of  any  such 
advice,  inquiries  or  information.  The 
ajipellants  relied  on  Sir  Roger  Gresley's 
knowledge  of  the  value  of  the  estate,  and 
on  the  failure  of  previous  attempts  to 
sell  it.  But  the  question  was,  what  advice 
Mr.  Moulsey  was  bound  to  give  to  hia 
client,  whatever  his  client's  knowledge  of 
the  value  might  have  been.  Nor  did  his 
Lordship  attach  any  weight  to  the  argu- 
ment derived  from  the  subsequent  improve- 
ment of  the  access  to  the  estate,  or  to  the 
existence  of  faults  in  the  seams  of  coal, 
which,  at  all  events,  did  not  apply  to  the 
whole  of  the  estates.  The  chief  point  in 
flEiVour  of  the  appellants  was,  the  diflSculty 
arising  from  the  lapse  of  time,  and  of 
ascertaining  the  true  character  of  the  trans- 
action after  the  death  of  Sir  Roger  Gresley 
and  Mr.  Mousley.  But  Sir  Roger  Gresley's 
papers  passed  into  Mr.  Mousley's  hands, 
and  he  Was  the  solicitor  of  the  trustees, 
and  if  these  papers  furnished  material  evi- 
dence they  must  have  been  preserved.  The 
papers  now  existing  only  proved  the  con- 
tinued embarrassment  of  Sir  Roger  Gres- 
ley. It  must  also  be  remembered,  that  if 
inquiries  had  been  made,  as  they  ought  to 
have  been  made,  some  of  the  persons  applied 
to  might  have  been  called  as  witnesses. 
A  still  more  important  consideration  was, 
that  Mr.  Mousley  must  have  known  that 
the  onus  of  supporting  the  transactions 
was  on  him,  and  that  it  was  for  him  to 
preserve  the  necessary  evidence.  Soli- 
citors who  engage  in  such  transactions  as 
this  must  take  care,  not  only  that  the 
transaction  is  fair,  but  that  they  can  prove 
it  to  be  so.  On  the  whole,  he  felt  no  doubt 
that   this  sale  was  bad  in  its  inception. 


Whether,  if  Sir  Roger  Gresley  had.  lived 
for  a  considerable  time  afterwards,  it  might 
have  been  supported  in  consequence  of 
his  acquiescence,  his  Lordship  gave  no 
opinion,  as  it  might  prejudice  the  question 
between  the  other  parties.  But,  as  be- 
tween the  plaintiff  and  Mr.  Mousley,  the 
time  was  far  too  short  (the  relations  of 
solicitor  and  client  having  continued  the 
whole  of  it)  to  produce  such  an  effect,  and 
nothing  had  occurred  since  to  vary  their 
rights.  As  to  the  third  point,  namely,  the 
form  of  the  decree :  the  sale  had  been  set 
aside  by  the  Vice  Chancellor  altogether  as 
against  Sir  Roger  Gresley  and  Lady  Sophia 
Des  Voeux.  But  there  might  be  circum- 
stances affecting  one  defendant  which 
might  not  affect  others;  and  it  was  not 
proper  to  decide  the  case  altogether  with- 
out inquiry.  The  decree  must  therefore 
he  varied  in  this  particular.  His  Lord- 
ship had  said  nothing  about  the  payment 
of  the  purchase-money  ;  but  he  agreed  that 
there  must  be  an  inquiry  as  to  that  also. 
The  following  would  be  the  minutes  of  the 
decree :— 'Declare  that  the  sale,  and  the 
indentures  of  the  17th  and  18th  of  Feb- 
ruary 1837,  were  void  in  equity  as  against 
Sir  Roger  Gresley  and  the  present  plain- 
tiff; that  notwithstanding  those  deeds  the 
plaintiff  was  entitled  to  be  tenant  in  tail 
in  remainder  of  the  estates,  subject  to  the 
life  interest  of  Lady  Sophia  Des  Vceux, 
and  subject  to  any  sales  or  leases  which 
may  have  been  made  of  any  part  of  the 
estates;  an  inquiry  whether  the  sum  of 
6,940/.,  or  any  part  thereof,  was  paid  or 
satisfied  ;  an  inquiry  what  sums  were  due 
and  owing  over  and  above  the  sum  of 
7,000/.  secured  by  the  mortgage  in  the 
pleadings  mentioned  ;  an  inquiry  what 
sales  and  leases  had  been  made  by  Mr. 
Mousley  and  the  defendants ;  an  inquiry  as 
to  the  amount  of  sums  of  money  received 
by  Mr.  Mousley  and  the  defendants  in  re- 
spect of  such  sales,  and  from  the  rents  of 
the  estates.  The  decree  to  be  made  without 
prejudice  to  the  rights  of  the  parties  as  to 
what  had  been  received  from  the  sales,  and 
from  the  rents  of  the  estates ;  and  without 
prejudice  to  the  life  interest  of  any  of  the 
defendants. 
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Tni^eei'  RtliefAcl—Cott$. 

d  IruMlte  paid  money  ialo  covrl  under  the 
Tnalta'  Relief  Aeti  {I)  without  making 
in^iriet  for  the parliei  entitled  to  Ihefund: 
— H«ld,  that  he  mutt  pay  the  eoilt  mhich 
the  caluit  que  Iruil,  who  were  officeri  in  the 
Auitriau  lerviee,  had  been  put  to  in  obtain' 
itjpai/atnt  of  the  money  out  of  court. 

Sir  John  Knight,  by  hii  nill,  dated  the 
12th  of  September  1830,  gave  the  reii' 
due  or  his  real  and  personal  estate  to  bis 
daughter  Emily,  atherwise  Amelia, Walker, 
tad  appointed  her  sole  executrix,  with 
poirer,  by  any  writing  under  her  hand,  to 
appoint  two  other  persons  to  be  executors, 
to  whom  probate  should  be  granted. 

The  tesUtoi  died  on  the  16th  of  June 
1831,  and  a  suit  was  instituted,  disputing 
the  validity  of  bii  will;  this  was  compro- 
miied:  and,  under  an  agreement,  dated  the 
12th  of  May  183U,  a  deed  of  arrangement 
between  the  parties,  dated  the  21st  of 
November  1832,  was  executed,  whereby 
it  was  declared  that  George  William  Henry 
Knight  (since  deceased)  end  John  Edward 
Paddon,  who  had  been  appointed,  by 
writing  under  the  hand  of  the  said  Emily, 
otherwise  Amelia,  Walker,  executors  of 
the  tesutor's  will,  should  hold  the  tesU- 
tor's  property,  of  which  they  should  become 
possessed,  upon  trust,  after  payment  of 
the  testator's  debts,  funeral  and  testamen- 
tary expenses,  and  the  legacies  given  by  his 
will,  and  certain  other  suras  therein  speci- 
fied, to  pay  out  of  the  surplus  4,001)/.  to  the 
said  Emily,  otherwise  Amelia,  Walicer,  and 
to  divide  the  remainder  into  equal  one- 
sixth  shares,  and  to  pay  Sve  sixth  parts  unto 
the  five  several  persons  therein  named, 
and  to  pay  and  apply  the  remaining  one- 
sixth  part  and  the  accumulations  thereof 
to  and  for  the  benefit  of  the  children  of 
Hood  Knight,  deceased,  who  ahould  live 
to  attain  twenty-one,  in  equal  shares. 
Hood  Knight  had  left  three  children, 
Xiouisa  Ann  Knight  (who  died  in  1836,  an 
infant)  and  (John  Keppel  Knight  and 
Cbarle*  George  Knight),  who  afterwarda 
attained  twenty-one. 

(1 )  10  &  1 1  Viet  c.  96 ;   12  &  13  Vict,  c  74. 
Nsw  Suns,  XXTUI.-C'HAM. 


On  the  14th  of  May  1882  probate  of 
the  testator'a  will  was  granted  to  O.  W.  H, 
Knight  (since  deceased)  and  J.  E.  Fad- 

An  advertisement  was  inserted  in  the 
daily  papers  early  in  18SS,  to  the  effect 
that  an  application  had  been  made  to  the 
Bank  of  England  to  direct  the  re-transfer 
from  the  Commissioners  for  the  Reduction 
of  the  National  Debt  of  the  sum  of  344J.  6j., 
tl.  per  cenL  reduced  annuities,  theretofore 
standing  in  the  names  of  G.  W.  H.  Knight 
and  J.  E.  Poddon,  such  sum  having  been 
transferred  to  the  said  Commissioners  in 
consequence  of  the  dividends  thereon  not 
having  been  received  since  April  1634, 
and  notice  was  given  that  at  the  expira- 
tion of  three  months  the  stock  would  be 
transferred  and  the  dividends  thereon  paid 
to  J.  E.  Paddon,  the  survivor,  unless  some 
other  claimant  should  make  out  his  claim 
thereto. 

On  the  3lBt  of  March  1858  Messrs. 
LoftUB  &  Young,  the  solicitors  of  Mr, 
Paddon,  wrote  to  Madame  De  Lewenan, 
tlie  mother  of  the  petitioners,  as  fol- 
lows; 

''Madame, — Mr.  Reneau,ofCharrington 
Street,  has  referred  us  to  you  for  the  ad- 
dress of  the  three  children  of 'your  former 
husband.  Captain  Hood  Knight,  to  whom 
his  father,  many  years  since,  acted  aa  next 
friend  in  a  Chancery  suit,  wherein  they 
were  declared  to  be  entitled  to  a  sum  of 
money,  which  they  received.  It  has  been 
lately  ascertained  that  they  are  entitled  to 
a  further  sum,  and  the  object  of  our  pre- 
sent inquiry  is  to  learn  their  address,  that 
we  may  communicate  with  them." 

On  the  2nd  of  April  Madame  De  Cewe- 
nan  wrote  to  Messrs.  Loftus  &  Young, 
requesting  them  to  inform  her  what  was 
the  amount  of  the  sum  remaining  in  Chan- 
cery'for  her  sons,  and  what  form  was  re- 
quired to  obtain  it. 

No  notice  was  taken  of  this  letter,  and 
in  June  Mr.  Murray,  the  solicitor  of 
Madame  De  Lewenan,  wrote  to  Mesars, 
Loftus  St  Young  on  the  subject,  but  the 
only  information  obtained  was  that  Mr. 
Paddon  was  trustee  of  the  fund  in  ques- 
tion, and  that  on  receipt  of  the  money  he 
would  pay  it  into  court  under  the  Trustees' 
Relief  Act,  and  that  the  parties  entitled 
would  have  to  apply  to  the  Court. 
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In  September  Mr.  Murray  wrote  to 
J.  £.  Paddon,  stating  that  Madame  De 
Lewenan  had  called  his  attention  to  the 
advertisement  which  had  appeared  in  the 
papers  relating  to  the  re- transfer  of  a  sum 
of  344^.  6$,,  3L  per  cent,  reduced  annuities, 
belonging  to  Captain  H.  Knight's  estate, 
of  which  he  appeared  to  be  surviving  trus- 
tee, and  that  the  same  was  divisible  among 
Madame  De  Lewenan's  family,  and  re- 
questing to  hear  from  him  on  the  subject. 
Mr.  Paddon  referred  Mr.  Murray  to  Messrs. 
LoftuB  8e  Young,  but  they  declined  to  give 
any  further  information  than  that  when 
the  money  was  paid  into  court  he  would 
have  the  opportunity  of  seeing  J.  £.  Pad- 
don's  affidavit. 

On  the  13th  of  October  Mr.  Murray 
again  wrote  to  J.  £.  Paddon,  requesting 
further  Information,  but  he  received  no 
reply. 

J.  £.  Paddon,  in  December  1858,  trans- 
ferred into  court  the  3442.  6«.,  3/.  per 
eent.  reduced  annuities,  together  with  a 
sum  of  2062.  Os.  Sd,,  like  annuities,  which 
represented  accrued  dividends  thereon, 
and  by  his  affidavit  he  stated  that  J.  K. 
Knight  and  C.  G,  Knight  were  in  the 
Austrian  military  service,  and  that  he  had 
applied  to  their  mother  for  their  address, 
but  had  been  unable  to  obtain  it,  and  that 
he  was  not  aware  where  either  of  them 
resided. 

On  the  7th  of  January  1859  Mr.  Mur- 
tay  was  served  with  notice  that  J.  £.  Pad- 
don had  paid  the  funds  in  question  into 
court  under  the  Trustees'  Relief  Acts ;  and 
from  the  affidavit  accompanying  the  pay- 
ment the  petitioners  first  became  aware  of 
the  source  from  which  the  fund  arose,  and 
of  the  deed  of  the  12th  of  May  1832  hav- 
ing been  executed. 

Mr.  Murray  then  wrote  to  J.  £.  Paddon, 
inquiring  why  payment  had  not  been  pre- 
viously made  to  the  petitioners,  and  in 
reply  was  informed  by  Mr.  Paddon's  soli- 
citor that  the  original  investment  had  been 
forgotten,  and  that  Mr.  Paddon  was  unable 
to  ascertain  whether  Capt.  H.  Knight's 
ehildren  were  in  existence  or  not. 

J.  K.  Knight  and  C.  G.  Knight,  who 
were  both  in  the  Austrian  service,  and 
resident  in  the  Austrian  dominions,  then 
assigned  the  funds  to  Mr.  Murray,  and 
appointed  him   their  attorney  to  receive 


what  might  be  due  to  them  from  the  funds 
arising  from  the  testator's  estate. 

This  petition  was  then  presented.  It 
stated  that  under  two  orders  of  this  Court, 
dated  respectively  the  12th  of  November 
1841  and  the  9th  of  February  1844,  made 
in  a  suit  of  Knight  v.  Knighi,  instituted  by 
J.  K.  Knight  and  C.  G.  Knight  and  Louisa 
Ann  Knight,  deceased,  against  G.  W.  H. 
Knight  and  J.  £.  Paddon,  for  payment  of  a 
legacy  for  1,500^.,  bequeathed  by  the  will 
of  Sir  J.  Knight  to  the  children  of  H.  Knight, 
the  shares  of  the  petitioners  in  the  invested 
proceeds  of  the  legacy  were  paid  out  of 
court  to  the  petitioners,  and  that  the 
executor  was  consequently  aware  that  the 
petitioners  had  attained  twenty-one,  and 
that  the  execution  of  the  deed  of  trust  of 
the  12th  of  May  1832  was  never  commu- 
nicated to  them  or  their  solicitors.  It  then 
alleged  that  the  payment  of  this  fund  into 
court  was  uncalled  for  and  vexatious;  and 
it  prayed  for  a  transfer  of  the  frindt  to  the 
petitioners,  and  also  that  J.  £.  Paddon 
might  pay  the  costs  of  and  incident  to  the 
application. 

Mr.  Selwyn  and  Mr.  Murray^  in  sup- 
port of  the  petition,  insisted  that  a  trustee 
was  bound  to  make  inquiries  respecting 
his  eesiuk  que  trust  before  paying  money 
into  court.  The  act  was  not  passed  to 
enable  them  to  denude  themselves  of  trusts 
they  had  undertaken  to  perform.  Mr. 
Paddon  ought,  therefore,  to  pay  the  costs 
of  the  petition  which  he  had  rendered 
necessary. 

In  re  Woodbum's  Trusts,  1  De  Gex 

&  Jo.   333  ;  s.  c.  26  Law  J.  Rep. 

(n.s.)  Chanc.  522. 
In  re  Hemng^s  Trusts,  3  Kay  &  J. 

40 ;    s.  c.  26  Law   J.  Rep.   (n.s.} 

Chanc.  106. 

Mr.  R.  Palmer  and  Mr.  Fre^ng,  for 
the  trustee.— The  act  was  passed  to  ralieve 
trustees  from  the  responsibility  of  adminis- 
tering trust  funds  where  they  desired  to 
be  so  relieved.  Mr.  Paddon  knew  nothing 
of  the  family;  he  had  accordingly  com- 
plied with  the  provisions  of  the  aet,  and 
he  ought  not  to  be  made  liable  for  the  costs 
of  this  application — In  re  Jones  (2). 

(2)  S  Drew.  679. 
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The  Hasiee  op  thb  Bolu.  —  If  tbt 
tnittM  »  to  have  his  eoiti,  there  is  no 
ene  in  which  he  onght  not,  unleu  it  be 
when  the  tnistee  mete  frmndulentlj  or  mali- 
eioiul;  with  the  view  to  injora  hia  etHuit 
jte  trial.     It  ia  impeiiible    to   eoDceiTe 
a  eleaier  caae.     Ht.  Paddon  had  accepted 
the  tniata  relating  to  a  inm  of  money  for 
the  benefit  of  the  children  of  Capt.    U. 
Knight.     Be  wae  a  party  to  the  init  in 
which  it  waa  aacertained  by  the  Maeter'i 
report  that  there  were  only  three  children, 
and  that  one  of  them  had  died  in  1836. 
Not  only  ie  it  found  by  the  Master's  report, 
hnt  the  fact  ie  pmred  to  the  latisfaction 
of  the  Court,  and  the    Court  makes  an 
order  upon   it  for   the  payment  of  the 
money  to  the  children  in  a  cause  to  which 
Mr.  Paddon  is  a  party  and  in  which  he  ha* 
access    to   all   the   papers.     The   tniitee 
cannot  claim)  any  advantage  frani  the  l^>ie 
of  time,  while  on  the  other  hand  ha  must 
not  be    prejudiced  by  it.      He  had    the 
means  of  ascertaining   who    the  children 
were  and  that  the  money  was  payable  to 
them  at  twenty-one;  and  a*  the  money  was 
transferred  into  hit  name  in  183S,  he  muit 
have  known  that  in  1858,  if  the  children 
were  then  alive,  they  had  attained  twenty- 
<me,  and  consequently  that  they  were  en- 
titled to  the  payment  of  the  fund.     The 
question  ia,  what  is  the  duty  of  the  truiteeT 
Is  it  not  his  duty  to  perform  his  trusts  I 
Is  it  not  hit  duty  to  inquire  whether  the 
persona  entitled  to  the  fund  are  alive  ?  and, 
upon  proper  evidence  that  they  are  living 
and  t)i«rthey  have  appointed  a  person  to 
receive  the  money,  to  pay  it  over  to  the 
peraon  so  appointed  T  Zewim  v.  Copeland 
(3)  and  other  authorities  have  establithed 
that  the  executor  is  not  entitled  to  pat  hit 
eettmU  que  tnut  to  the  expense  of  filing 
a  bill  for  the  purpose  of  establiihing  their 
claim  to  a  fund  when  their  right  ii  perfectly 
clear  and  it  is  simply  a  qneitifm  of  evidence 
whether  the  person  entitled  is  still  alive. 
So  £ar  as  I  can  ascertain  from  the  affidavits, 
the  tnistee  was  well  aware  of  the  finding 
of  the  report  at  the  time  he  paid  the  money 
into    court.      It  is  true  that  the   parties 
entitled  are  serving  in  the  Austrian  army. 
That  would  entitle  him  to  require  evidence 
«a  to  tbeic  existence  and  identity,  but  when 

(3)  3  Bn.  CC.  I6A. 


he  Wit  applied  to  by  a  person  profesiing 
to  act  on  behalf  of  the  persons  entitled,  he 
was  not  entitled  to  require,  and  the  Court 
doea  not  require  the  solicitor  to  shew  his 
authority  if  he  professes  to  act  on  behalf 
of  the  party  and  offer*  proper  evidence 
that  he  waa  antboriEcd  to  receive  the 
money,  That  wa*  all  the  truitee  was 
entitled  to.  That  ia  how  the  matter  woulil 
stand  if  a  bill  had  been  filed  by  the  cmIkm 
f%e  tnut.  Doe*  it  stand  differently  under 
the  Tniatees'  Relief  Act  T  If  so,  it  ii  new 
to  me.  No  doubt  this  act  wa*  passed  for 
the  relief  of  trustee*,  to  enable  them  to 
pay  the  money  into  court  and  discharge 
themaelvea  of  the  trust.  At  the  same 
time,  they  are  not  without  lufScient 
cause  to  put  their  eeituit  que  (nut  to  the 
ekpense  of  paying  the  money  into  court. 
It  was  not  in  the  contemplation  of  the 
legislature  to  ssnction  such  a  coar*e,  when 
there  is  no  doubt  as  to  the  trusts  ;  the 
tnutee  cannot  *ay  to  his  eeiluu  que  W*»t, 
I  will  pay  the  money  into  court,  and  you 
must  apply  to  get  it  out.  If  he  i*  desirous 
to  get  rid  of  the  trusts,  he  must  appoint  a 
new  trustee.  If  the  trusts  are  exhausted, 
and  nothing  remain*  hut  to  pay  the  trust 
monies,  he  may  require  evidence  a*  to  the 
partie*  entitled,  bnt  he  ii  not  entitled  to 
resort  to  the  Court  without  first  making 
those  inquiries,  otherwise  it  would  be  a 
source  of  great  oppression.  I  had  a  case 
before  me  of  this  description.  Some  parties 
filed  a  bill  sgainst  trustees  for  the  payment 
of  trust  monies.  The  answer  of  the  trustees 
was,  that  they  intended  to  pay  the  money 
into  court,  and  they  did  so.  I  made  an 
order  upon  the  trustees  to  pay  the  amount 
admitted  by  their  answer  to  be  in  their 
hands.  I  said,  it  was  not  necessary  for 
you  to  pay  the  money  into  court,  and  you 
mnst  bear  the  costs  both  of  paying  it  in 
andofgettingit  outagun.  I  afforded  them 
every  facility  in  getting  it  out,  hut  it  was 
at  their  own  expense.  A  trustee  cannot  say, 
J  do  not  choose  to  require  any  evidence,  and 
although  all  the  partie*  entitled  are  asaer- 
tuned  I  choose  to  pay  themoneyinto  coiirt. 
I  admit  that  there  is  a  distinction  between 
this  and  the  case  of  Wooibum't  Tnutt, 
because  in  that  case  the  trustees  acted 
vexatiously ;  here  the  trustee  did  not,  but 
only  incautiously,  and  it  is  said  that  he 
acted  upon  the  advice  of  counsel.      Bui 
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Doffle  T.  Blake  (4)  establishes  that  if  trus- 
tees act  upon  the  advice  of  counsel,  and 
the  Court  is  of  opinion  that  what  they  do 
is  contrary  to  law,  they  must  neverthe- 
less take  the  consequences,  and  the  fact 
of  their  having  taken  eounsers  advice 
does  not  exonerate  them.  It  is  also  said 
that  no  objection  was  offered  by  the  cettuis 
que  trust  to  the  course  pursued  by  the 
trustee.  But  what  is  the  case  ?  A  trustee 
has  a  sum  of  money  in  his  hands ;  he 
knows  who  are  the  persons  entitled  to  it, 
and  all  he  has  to  do  is  to  obtain  a  proper 
discharge.  Instead  of  taking  this  course, 
he  pays  the  money  into  court.  If  a  bill 
had  been  filed,  the  Court  could  not  in  such 
circumstances  have  allowed  the  trustee  his 
costs ;  and  I  cannot  see  anything  in  the 
acts  of  parliament  to  place  the  trustee  in 
a  different  position  because  the  eestuie  que 
trust  have  to  proceed  by  petition.  The 
money,  therefore,  must  be  paid  to  Mr. 
Murray,  the  petitioner,  and  the  trustee 
must  pay  the  costs  of  paying  into  court 
and  also  of  this  application. 

[/«  re  Buckley's  Trusts^  17  Beav.  110; 
a.  c.  22  Law  J.  Rep.  (n.s.)  Chanc.  984.] 
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In  re  the  Mexican  and  south 

AMERICAN      COMPANY,      eX 

parte  lund. 


Winding-up'^Contrihutory— 'Transferor 
of  Shares. 

A  holder  of  100  shares  in  a  company ^ 
transferable  hy  delivery^  knowing  that  the 
company  was  in  difficulties^  and  was  likely 
to  he  wound  up,  handed  his  shares  to  a  work' 
man  in  his  employ  for  2s.  6d,  the  lot.  Five 
days  afterwards  a  resolution  was  passed  to 
obtain  an  order  to  wind  up  the  company :— - 
Held,  that  the  transfer  could  not  be  supported 
to  the  prejudice  of  other  shareholders ;  and 
that  the  vendor^  and  not  the  purchaser,  must 
he  placed  on  the  list  of  eontributories. 

The  Mexiean  and  South  American  Com- 
pany was  established  in  1837  as  a  scrip 

(4)  2  Sch.  &  Lef.  291.  See  Maling  v.  Hill,  1 
Cox,  186;  Dery  v.  Thornton,  9  Hare,  222;  8.0. 
22  Law  J.  Rep.  (n.s.)  Chanc.  163. 


company ;  they  issued  scrip  certificates  or 
shares,  which  were  to  pass  from  hand  to 
hand  by  delivery. 

On  the  27th  of  November  1857  an  order 
was  made  to  wind  up  the  company. 

It  appeared  that  William  Lund  held  100 
paid-up  shares  in  the  company.  On  the 
6th  of  November  1857  he  attended  a  meet- 
ing of  the  company,  when  a  most  unsatis- 
factory statement  was  made  of  its  afllkirs. 
The  state  and  prospects  of  the  company 
were  then  discussed,  but  nothing  effectu^ 
was  done,  as  sufficient  shareholders  were 
not  present  to  constitute  a  meeting.  A 
minute  of  the  proceedings  was  entered  in 
the  minute-book,  to  the  effect  that  it  was 
considered  expedient  to  call  a  meeting  of 
the  shareholders,  and  that  measures  should 
be  taken  for  winding  up  the  company. 

Mr.  Lund  attended  this  meeting,  and  in 
consequence  of  what  passed  he  determined 
to  disconnect  himself  from  the  company, 
sell  his  shares  and  submit  to  lose  his  paid- 
up  capital,  to  save  himself  from  being 
pressed  to  make  further  advances  on  the 
shares  he  held.  He  accordingly  on  the  next 
day  offered  to  sell  the  whole  of  his  shares 
to  William  Edward  Hopkins  for  2s.  6^. 
He  at  the  same  time  explained  to  him  the 
state  of  the  company,  and  stated  his  belief 
that  the  supposed  balance  of  05,0001.  in 
favour  of  the  company  was  a  fallacy,  and 
would  turn  out  to  be  nothing,  though, 
possibly,  some  small  amount  might  ulti- 
mately be  received  on  account  of  the 
shares ;  but  that,  at  any  rate,^  no  loss 
could  arise  as  they  were  fully  paid-up 
shares.  W.  E.  Hopkins  accepted  the 
offer,  and  at  the  same  time  paid  to  Mr. 
Lund  the  2t.  6d.,  and  received  the  ceiti- 
iicates.  Mr.  Lund  stated  that  at  the  time 
he  did  not  believe  that  there  would  be  any 
ultimate  loss,  or  that  he  was  legally  liable 
to  be  called  on  to  contribute  in  respect  of 
the  shares  to  the  debts  of  the  company ; 
but  that  he  sold  the  shares  to  avoid  being 
pressed  by  the  directors  (to  some  of  whom 
he  was  personally  known)  to  share  their 
loss,  as  well  as  to  avoid  the  annoyance 
and  unpleasant  position  of  having  to  refuse 
such  request.  W.  £•  Hopkins  stated 
that  he  was  a  mechanic,  and  the  foreman 
of  Mr.  Lund ;  that  he  received  SOi.  a  week, 
and  had  four  rooms  in  Mr.  Lund's  premises 
to  live  in ;  and  that  he  had  a  few  pounds 
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of  hti  own,  bnt  vny  little  ;  that  he  canii- 
itnd  the  parehaae  he  made  waa  for  hia 
own  benefit,  and  that  the  abarei  were  aa 
Dmeh  hit  aa  bia  coat ;  and  that  if  any 
none;  were  received  in  reapect  of  th« 
■hvn  he  ahonid  not  have  to  hand  it  over 
to  Mr.  Lund  ;  that  he  luppoaed  there  waa 
DO  liability  attaching  to  the  aharea,  ai  thej 
wen  fully  paid  up ;  and  that  ha  might 
make  a  few  pounda  of  them. 

Mr.  Lund  told  the  lecretaiy  of  the  eom- 
pan;  that  he  bad  aold  hia  aharea,  but  he 
attended  a  meeting  of  the  company  held 
on  the  12th  of  November,  having  obtained 
penniaaion  to  do  ao  ;  bnt  he  took  no  part 
is  the  proceeding!.  At  thia  meeting  the 
expediency  of  winding  np  the  company 
waa  reMlved  on. 

The  aeeretary  of  the  company,  in  hia 
affidavit,  atated  tlist  Mr,  Lund,  when  he 
informed  him  that  he  had  aold  hia  iharea, 
alto  laid  that  be  wai  ready  to  pay  up  hia 
quota  aa  aoon  aa  it  waa  demanded,  aa  it 
would  prejudice  him  aa  a  tradesman  to 
Ikave  hii  name  made  public  in  any  pro- 
ceedinga  for  winding  up  the  company. 

The  chief  clerk  placed  the  name  of  Mr. 
Lund  on  the  liit  of  contributoriea ;  and  the 
case  now  came  on  before  the  Court  upon 
an  adjonrnment  from  cbamberi. 

Mr.  Selwyn  and  Mr,  Hebhoiut,  for  W, 
Lund. —The  qneation  ii,  whether  Mr. 
Lund  IB  liable  npon  the  aharea  he  held  in 
thecompany.  He  waa  not  an  original  mem- 
bet  of  the  company.  The  reapondenti  aay 
that  he  is  liable,  becanae  he  traniferred  the 
aharea  at  a  time  when  he  knew  the  com- 
pany waa  in  diflicultiea,  and  for  the  pur- 
pote  of  getting  rid  of  his  liability.  It  has, 
however,  been  held  that  a  person  may  get 
rid  of  hia  iharei  at  any  time,  even  after 
it  haa  been  reaolved  to  wind  up  the 
company,  and  that  it  absolved  him  from 
liability.  Now  these  shares  passed  by 
delivery,  and  to  hold  tbem  is  to  own  them  ; 
inch  waa  the  constitution  of  the  company, 
and  the  Court  must  anpport  that.  Being, 
therefore,  the  holder  of  100  aharea,  he  had 
a  right  to  hand  them  over  to  any  peraon 
at  any  time  without  the  conaent  of  the 
managing  body  of  the  company,  but  up 
to  that  time  he  waa  no  doubt  liable  to 
creditors.  The  caae  ia  analogoua  to  that 
ofan  aaaigneeof  leaaeholda.  Hemayasaign 


to  an  insolvent,  or  he  may  give  an  insol- 
vent a  bonus  to  take  the  lease  ofi*  hia 
hands,  and  itill  it  haa  not  been  held  to  b« 
a  fraud,  ao  to  get  rid  of  his  legal  liability  ; 
and  Lords  Cottenham  and  I^angdale,  in 
Jtowleg  T.  AdatM  (1),  after  referring  to 
Onilow  v.  Carrie  (2),  made  executort 
liable  because  they  did  not  assign  the 
leaae  to  a  rann  of  straw. 

[The  MAtTXK  OF  THB  RotLB. — I  en- 
tertain doubta  whether,  in  such  eircum- 
ataneea,  the  Court  could  make  exe- 
cutors liable  for  a  breach  of  truat.  The 
caae  teetna  to  me  at  variance  with  the 
fundamental  prindplea  of  equity.  It  ia  a 
startling  proposition.  The  law  haa  alwaya 
held  that  an  aaiignee  may  get  rid  of  a 
lease  by  asaignment,  but  the  leaaee  cannot 
get  rid  of  hia  covenants;  though  anaaaignee 
can  get  rid  of  the  consequential  liability  for 
the  future,  because  he  la  liable  only  during 
the  time  he  hold*  the  lease.] 

Mr.  Selugn. — Mr.  Lund  ia  an  assignee 
of  these  ibarea  ;  they  have  oome  into  hia 
hands,  and  he  was  desirous  of  getting  rid 
of  them.  It  has  hitherto  been  understood 
that  it  is  the  existing  company  that  ia  being 
wound  up ;  butsuppose  all  the  shareholdera 
should  turn  out  insolvent,  or  the  holder  of 
anysetof  iharei  should  be  insolvent  and  not 
able  to  contribute  to  the  dehta  of  the  com- 
pany, might  not  proceedinga  he  taken  by 
creditor!  against  former  holders  T  It  would 
he  a  second  winding  up.  Sucb  a  case  haa 
not  arisen,  but  why  may  it  not  7  and  why 
may  not  previous  holders  be  made  to  con- 
tribute to  so  much  of  the  debts  aa  were 
incurred  during  the  time  they  held  the 
shares  T  As  yet  these  questions  have  not 
arisen.  The  principle  of  the  cases  hitherto 
has  been,  thatif  a  person  can  by  relinquish- 
ment or  transfer  get  rid  of  hia  shares,  the 
Court  will  not  take  into  consideration  the 
liability  to  creditors  upon  a  question  whe- 
ther he  is  or  not  to  be  put  upon  the  liaU 
or  course,  in  none  of  the  cases  could  it  he 
contended  that,  aa  between  himaelf  and 
the  ereditora,  he  is  not  liable  up  to  the  time 
of  his  relinquishment.  Much,  tiierefore, 
must  depend  upon  whether  this  waaaAoiuf 
fide  trantfer  of  the  shares,  In  this  case, 
however,  both  parliea  knew  their  relative 

(1)  4M7L&Cr.G34j  s.e.aLa«  J.  Rep.(x.a.) 
Chine.  14|  8  Sim.  30f . 
(3)  2  Had.  SSO. 
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position,  one  as  seller  and  the  other  as 
purchaser,  and  the  smallness  of  the  pur- 
chase-money is  not  an  ohjection,  as  in  some 
cases  less  than  nothing  has  been  paid  for 
the  shares.  Mr.  Lund's  name,  therefore, 
must  he  taken  from  the  list  of  contrihu- 
tories.— 

In  re  the  Royal  Bank  of  Australia^ 
Sutton*s  ease,  3  De  Gex  &  Sm.  262. 
In  re  the  Pennant  and  Craigwen  Lead 
Mining  Company,  Fenn*$  ease,  4  De 
Gex,  M.  &  O.  285  ;  s.  c.  22  Law  J. 
Rep.  (n.s.)  Chanc.  692 ;  1  Sm.  & 
G.  26. 
In  re  the   Welsh  Potosi  Mining  Com^ 
pang.    Birch's  ease^  2  De  Gex    & 
Jo.  10;  8.  c.  27  Law  J.  Rep.  (n.s.) 
Bankr.  4. 
In  re  the  Welsh  Potosi  Mining   Com^ 
pang,   LoJthouse*s  ease.    Ibid.   69; 
s.  c.  27  Law  J.  Rep.  (n.s.)  Bankr.  1. 
Ex  parte  Jessop,  in  re  the  London  and 
County  Assurance  Compang,  27  Law 
J.  Rep.  (n.s.)  Chanc.  757* 
In  re  the  Mexican  and  South  American 
Compang,  ex  parte  Barclay,  27  Law 
J.  Rep.  (n.s.)  Chanc.  660. 

Mr.  Southgate,  for  the  creditors'  repre<- 
sentative. 

Mr.  R,  Palmer  and  Mir.  Roxburgh,  for 
the  official  manager,  were  not  called  upon. 

The  Master  of  the  Rolls.  —  This 
is  not  a  bond  fide  sale  of  these  shares. 
Upon  Mr.  Lund's  own  statement,  I  am 
satisfied  he  could  not  have  sold  them 
in  the  market ;  he,  therefore,  parted  with 
them  to  a  person  who  is  entirely  under  his 
control,  and  as  he  himself  states,  for  the 
■purpose  of  getting  rid  of  them.  Ex  parte 
Jessop  puts  the  question  upon  the  bona 
fides  of  the  sale.  It  was  there  said,  that  the 
Court  will  watch  strictly  a  transfer  made 
under  such  circumstances,  and  if  it  appear- 
ed to  be  tainted  with  any  unfairness,  the 
Court  will  interfere ;  but  if  it  was  in  aU 
respects  open  and  fair,  it  would  not  set  it 
aside,  especially  when  a  shareholder  had 
full  right  to  transfer  to  whom  he  pleased* 
Obserye  what  the  case  was  :  there  Jessop 
was  a  shareholder  of  the  company,  and  it 
was  proposed  to  wind  up  the  company, 
and  then  an  arrangement  was  made  for  the 
purpose  of  resuscitating   it,  through  an 


actuary  of  the  name  of  Sheridan.  Mr.  Jet- 
sop  disapproved  of  that  arrangement,  snd 
thought  that  the   company  ought  to  be 
wound  up,  and  then,  as  Lord  Justice  Tur- 
ner observes,   he  had  no  option  if  the 
company  were  not  to  be  wound  up,  except 
to  get  rid  of  his  shares,  or  he  would  be 
involved  in  all  the  liabilities  which  might 
ensue  in  case  the  resuscitation  of  the  com^ 
pany  should  fail ;  accordingly  be  waa  in 
this   position :  a  majority  of  the  directors 
would  not  concur  with  him  as  to  wlndin;; 
np  the  company,  and  he  had  no  reined j 
but  to  wind  up  the  company  himself  or 
retire  from  his  connexion  with  it  by  the 
transfer  of  his  shares.     Under  these  cir- 
cumstances he   transferred  his  shares  to 
Mr.  Sheridan,  who  was  a  bond  fide  pur- 
chaser, and  a  respectable  person,  or  ntber 
they  were  transferred  to  Mr.  Spence,  the 
nominee  of  Mr.  Sheridan.     That  esse  it 
perfectly  distinct  from  a  case  where,  not 
only  there  was  a  proposition  to  wind  upi 
but  where  that  was  actually  carried  oot  in 
the  course  of  a  little  more  than  a  fortnight. 
The  meedng  at  which  it  was  stated  that 
it  was  expedient  to  wind  up  the  company, 
was  on  the   6th   of  November,  and  the 
winding-up  order  was  actually  made  on 
the  27th  of  the  same  month ;  in  the  mean 
time  Mr.  Lund  sold  his  shares  to  a  person 
to  whom  he  is  paying  80t.  a  week,  vho 
has  been  in  his  employ  for  twenty  yean, 
and  he  transfers  them  for  the  purpose  of 
getting  rid  of  his  liabilities;  that  cannot  be 
treated  as  a  bond  fide  sale :  it  is  quite  dis- 
tinct from  selling  to  a  person  in  the  mar- 
ket who  knows  exactly  what  the  state  of 
the  circumstances  of  the  company  is,  snd 
who  knowing    that  agrees  to   take  the 
shares ;  it  is  quite  distinct  also  from  a  ease 
where  there  was  an  arrangement  entered 
into  for  winding  up  the  company,  which 
the  shareholder  disapproved  of,  and  there- 
fore  sold  his   shares.      I  concur  in  the 
observations  of  Lord  Justice  Turner.  The 
only  question  is,  whether  this  is  what  the 
Court  considers  a  bond  fide  getting  rid  of 
the  shares  by  the  holder  of  them ;  I  do  not 
think  it  is,  and  Mr.  Lund  must  remain  on 
the  list  of  oontributoriea. 

» 

See  The  North  of  England  Joini^SUick 
Banking  Company^  Hawthorn's  cue, 
1  Mac.  &  O.  49 ;   a.  e.  18  Law  i. 
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Rep.  (n.1.)  ClMne.  179;  >•  c.  1  De 
Gex  &  Sm.  571  ;  1  Hall  &  Tw. 
285. 

Harruonv. Healhornt,  6}iSm.  SiG.  81; 
•.  c.  12  Law  J.  Rep.  (sm.)  C.P.  158. 

/«  re  the  North  of  England  /oint-Stoek 
Banking  Company,  Ex  parte  Holt»et, 
3  De  Gex,  M.  &  O.  1 13 ;  ■.  c.  2i 
Law  J.  Rep.  (h.s.)  Chanc.  226  : 
affirming  4  De  Oez  ft  Sm.  312  ; 
20  Law  }.  Rep.  (n.s.)  Chane.  300. 

11  4-  12  Viet.  e.  4S.  t.  3.1    Winding- 

20  f  21  Viet.  e.  78.  /    up  Acta. 


May  12.       ij' ^ 
LouMJunicu.  I       p^^y^  ex  parte  aston. 

WitnetM — Privilege — Dealing  in  Sharet 
— Company. 

A  company,  formed  in  183?)  and  iteming 
lerip  eertificatei  transferable  front  party  to 
party  by  delivery,  is  not  an  itUgal  company. 

A  terip  company  was  eetablithed  pretiotu 
to  the  7  ^  8  Viet.  e.  1 10.  The  transfer 
of  the  eerip  eertifieatet  to  new  purehateri 
deei  not  create  neu  members  or  vary  the 
eampamy,  or  bring  the  holders  mithin  the 
provision*  of  the  slatnte,  or  render  parties 
dealing  in  the  scrip  certificates  of  the  com- 
pany liable  to  penalties: — Held,  therefore, 
at  the  RoU*  that  a  stockbroker,  who  had  as 
a  matter  of  bnsiness  bought  and  sold  shares 
in  the  company,  is  liable  to  answer  questions 
mpeeting  his  dealings ;  which  decision,  on 
appeal,  was  affirmed. 

The  official  manager,  appointed  under 
the  order  made  on  the  27th  of  November 
1857  for  winding  up  the  Mexican  and 
South  Americau  Company,  summoned 
Mr.  Aston,  a  itock broiler,  at  a  witneia  for 
examiiMition  before  the  examiner,  when  the 
following  qneetioni  were  put  to  him  : — 

Q.  What  it  your  profeaaion,  kuaineaa  or 
employment? — A.  I  am  a  itockbroker. 

Q.  Hare  you  erer  bought  »ny  acrip 
certifieatea  or  abarea  in  the  company  7 — 
A.  Never  for  mytelf ;  and  aa  I  am  advised 
the  company  ii  illegal,  and  that  I  may 
render  myielf  liable  to  criminal  or  penal 
proceedinga,  I  decline  further  to  answer 
the  qnestioo. 


Q.  Have  yon  ever  purchaaed  any  acrip 
certificate  for  any  other  perton  T — A.  I 
decline  to  aniwer,  fearing  the  conaequence 
u  (tated  above,  from  the  illegality  of  the 
company's  proceedinga  throughout. 

Q,  Have  yon  ever  had  any  acrip  certi- 
ficates or  abarea  in  your  poaieaaion  7 — 
A.  I  have  no  acrip  oertiflcatea  or  aharea 
in  the  company  in  my  poaaeaaion  at  this 
time, 

Q.  Have  you  bad  any  of  these  lerip  cer- 
tificates or  ihareain  your  poaaeaaion  at  any 
time  dnce  November  1857  T — A.  I  decline 
to  anawer  that  queation. 

The  examiner  certified  theae  fiwts,  and 
it  was  now  asked  that  the  witness  might 
attend  the  examiner  at  bis  own  expeoae, 
and  aubmit  to  be  further  examined,  or  otber- 
wiae  that  he  might  he  committed. 

Mr.  R.  Palmer  and  Mr.  Roxburgh,  for 
the  official  manager. — The  witness  ia  not 
a  shareholder :  he  cannot  refuse  to  answer 
merely  because  his  answers  may  implicate 
his  friends.  The  Bubble  Act,  6  Oeo.  1. 
e.  IS.  s.  19,  which  inflicted  a  sort  of  mys- 
terious punishment,  is  now  repealed  by  the 
6  Qeo.  4.  c.  91,  and  the  whole  ia  left  to 
the  common  law,  and  at  common  law  auch 
a  company  ia  not  illegal.  The  csae  of  The 
King  of  the  Two  Sicilies  v.  mUeox  (1) 
shews  that  no  witness  can  be  allowed  the 
discretion  of  refusing  to  give  evidence  in  a 
court  of  justice,  by  merely  auggeating,  "  I 
may  be  expoaed  to  penaltiea  if  I  do," 
unless  he  ia  able  to  connect  that  objection 
with  some  law,  which  from  the  nature  of 
the  case  may  by  possibility  affect  him  with 
regard  to  bia  evidence ;  and  it  is  for  him  to 
shew  the  existence  of  luch  a  law. 

The  King  v.  fVebb,  14  East,  406. 

//orrMonv./^MjAome,  6Man.  &0.81; 
S.C.  12  Law  J.  Rep.(H.s.)C.P.  158. 

Shtppard  v.  Oxenford,  1  Kay  &  J.  491. 

BlnndeU  v.  Winsor.  8  Sim.  601  ;  s.  e. 
6  Law  J.  Rep.  (n.s.)  Chanc.  364. 

Mr.  Southgate,  for  the  creditors'  repre- 
sentative, 

Mr.  Edward  James,  Mr.  Selwyn  and 
Mr.  J.  J.  Aston.^A  witness  ia  not  bound 
to  answer  any  queationa  which   may  by 

(I)  I  Sim.  N.S.  301  ;    i.  c.  20  Law  J.   Rep. 


682 


COURTS  OF  CHANCERY : 


[Niw  Seeies 


possibility  tend  to  criminate  him,  or  sub- 
ject him  to  any  pains  and  penalties.  Were 
it  not  so,  the  answers  to  an  innocent  ques- 
tion would  soon  involve  him  in  a  mesh  from 
which  he  would  find  escape  difficult ;  for 
instance,  Where  were  you  on  such  a  night  ? 
Answer,  I  decline  to  answer  that,  it  may 
subject  me  to  punishment.  It  has  been 
held,  therefore,  that  the  witness  is  the  best 
judge  of  his  own  liability.  This  was  a 
partnership  registered,  but  not  completely 
registered,  under  the  Joint-Stock  Com- 
panies Act;  they  took  upon  themselves  to 
act  in  a  quasi  corporate  capacity,  and  they 
issued,  not  to  shareholders  merely,  but 
really  to  the  public,  what  are  called  scrip 
certificates;  there  is  no  deed,  and  the  power 
of  transfer  by  mere  delivery  is  unlimited. 
Now  to  sell  such  shares,  and  represent  that 
the  holder  of  such  shares  would  be  entitled 
to  the  profits  and  liable  to  the  debts  of  the 
company  so  long  only  as  he  held  the  shares, 
and  that  by  transferring  them  to  another 
he  would  be  free  from  all  previous  liability, 
would  be  an  illegal  pretending^— a  cheats 
which  would  come  within  the  meaning  of 
indictable  offences ;  it  would  beaconspiring 
fraudulently  to  misrepresent.  It  would 
also  be  an  indictable  offence  so  to  mis- 
represent the  law  as  to  induce  the  unwary 
to  enter  into  such  a  company.  The  Bubble 
Act  merely  declared  what  the  law  was,  and 
added  penalties.  The  witness  would  also 
be  liable  to  penalties,  under  the  7  &  8  Vict. 
c.  1 10.  s.  2,  for  upon  the  sale  of  every  share 
after  the  Ist  of  November  1844,  a  new 
member  was  introduced  into  the  partner- 
ship, and  thereby  a  new  and  illegal  part- 
nership was  formed ;  it  also  restrains  the 
receipt  of  all  dividends  and  profits.  The 
exemption  from  the  operation  of  the  act, 
by  the  company  having  existed  before 
the  act  passed,  fell  with  its  becoming  a 
new  partnership :  its  name  no  longer  pro- 
tected it.  The  company,  which  assumed 
to  issue  shares  as  if  it  were  legal,  was  an 
illegal  company,  and  the  broker  by  traffick- 
ing in  such  shares  has  made  himself  re- 
sponsible.— 

Oarbefs  case,  1  Den.  C.C.  236. 
Fisher  v.  Ronalds,  12  Com.  B.  Rep. 

726 ;  s.  c.  22  Law  J.  Rep.  (n.s.) 

C.P.  62. 
Dnvergier  v.  Fellowes,  5  Bing.  248; 

s.e.  8  Law  J.  Rep.  K.B.  270;  10 


B.&C.  826;  I  CI.  &  F.  39 ;  7  Law 

J.  Rep.  C.P.  15  ;  2  M.  &  P.  884. 
Jackson  v.  Cocker,  4  Bear.  59 ;  i.  c. 

10  Law  J.  Rep.  (n.s.)  Chsnc.  2S6. 
Josephs  V.  Pebrer,  3  B.  &  C.  639; 

s.  c.  3  Law  J.  Rep.  K.B.  102;  5 

D.  &  R.  542  ;  1  C.  &  P.  341,  507. 
Short  V.  Mercier,  2  De  Gex  &  Sm.  635 ; 

s.  c.  18  Law  J.  Rep.  (n.s.)  Cbinc. 

490 ;  3  Mac.  &  G.  205 ;  20  Law  J. 

Rep.  (n.s.)  Chanc.  289. 
Re  the  Mexican  and  South  American 

Company,  ex  parte  Barclay,  27  Law 

J.  Rep.  (n.s.)  Chanc.  660. 
Nelme  v.  Newton,  2  You.  &  J.  186,  n. 
Maecullum  v.  Turton,  Ibid.  183. 
Green  v.  Weaver,  1  Sim.  404 ;  i.  e.  6 

Law  J.  Rep.  Chanc.  1. 
Taylor  on  Evidence,  11,  35,  735. 
Smith's  Mercantile  Law,  66. 
2  Phillips  on  Evidence,  487, 10th  ed. 

The  Master  of  the  Rolls.— There 
are  three  grounds  upon  which  it  is  argued 
that  this  witness  is  not  bound  to  aniwer 
the  questions  put  to  him :— first,  that  the 
association  is  illegal  at  common  law; 
secondly,  that  he  would  incur  penalties 
under  the  7  &  8  Vict.  c.  110;  and,thirdiyi 
that  he  may  have  made  representations  cou- 
trary  to  law,  which  have  induced  persons  to 
enter  into  engagements  which  may  make  him 
liable  to  criminal  indictments.  Is  a  witnesi 
to  determine  for  himself  whether  he  is  liable 
to  any  penalty  ?  There  are,  no  doubt,  a 
great  number  of  cases  in  which  the  witness 
must  be  the  only  person  to  determine  it;  but 
when  it  is  a  question  of  law,  and  sU  psrties 
are  before  the  Court,  it  is  then  for  the 
Court  to  decide;  and  that  is  the  present 
case.  Is  then  this  an  illegal  association 
at  common  law,  totally  independent  of  any 
statute,  it  being  argued  that  such  a  society 
cannot  legally  act  as  a  corporation  without 
the  royal  charter?  I  am  disposed  to  assent 
to  that  proposition,  but  I  cannot  discoTer 
anything  that  amounts  to  acting,  or  as- 
suming to  act,  as  a  corporation.  What  is 
meant  by  acting  as  a  corporation  is  not 
easily  defined ;  it  would  seem  to  be  a  society 
of  persons  who,  under  a  common  seal,  shall 
be  able  to  bind  the  corporation  aggregate, 
and  to  do  those  things  which  are  authorised 
by  the  powers  conferred  by  royal  charter. 
If  the  illegality  be  that  they  do  without  a 
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charter  what  the  power  of  a  cb&rter  can 
■tone  give,  it  can  only  be  illegal  if  thej  do 
thoae  thing!  whicli  the  charter  givei  power 
to  do,  which  ia  nothing  more  than  to  bub 
*nd  be  Bued  under  a  particular  name,  to  uie 
a  common  >eal,  and  mattera  of  that  de> 
Ecription.  In  the  preaent  caae  there  is  no- 
thing like  it.  In  the  comment  made  upon 
DuveryUr  v.  FtUowet  in  Harriion  v. 
Heatkame,  it  waa  admitted,  on  demurrer, 
that  the  company  did  act  as  a  corpora- 
tion, and,  conaequently,  tJiey  were  open 
to  the  objection.  The  caie  waa  affirmed 
in  the  House  of  Lorda  (2),  on  the  groond 
of  ID  illegality  of  the  aasignment,  and 
not  OB  the  gronnd  relied  on  in  the  Com- 
mon Pleaa.  The  pment  caae  ia  not 
affected  by  any  etatnte;  and  I  find  no 
case  in  which  it  is  aaid  that  a  partner- 
afaip  of  persona  who  agreed  among 
thcmaciTe*  that  their  sharea  should  be 
UgaUy  aaaignable,  in  ferftltiuM  or  in- 
de6nitely,  is  abBolutely  void  and  illegal 
at  common  law;  I  find  no  caae  which 
lays  that  down  ai  a  propoeition,  nor  am  I 
able  to  lay  why  auch  an  association  should 
be  Toid  at  common  law.  It  doea  not  offend 
against  society ;  it  does  not  injure  any 
daaa  of  individuals  ;  and,  in  the  abience 
or  authority,  I  shall  not  be  the  first  to  hold 
that  such  an  association  is  void  at  common 
law.  In  Harriion  v.  Heatkome,  however, 
such  an  association  waa  not  considered 
illegal.  I  am  referred  to  Bl%ndtU  v. 
Wintor;  but  the  judgment  there  proceeded 
upon  the  ground,  that  it  waa  nothing  mors 
than  a  fraudulent  attempt  by  varioua  per- 
sons to  draw  in  othera  to  aubicribe  to  an 
aasociation,  under  pretence  that  tbey 
could  get  rid  of  their  liability,  and  ao  make 
aprofit  of  their  ahares  and  dispose  of  them; 
but  if  that  were  eatabliahed,  it  would,  no 
doubt,  be  a  fraudulent  and  roid  aato- 
ciatioD. 

Ifthese  facts  were  before  the  Court  upon 
the  demurrer,  there  waa  ground  for  sup- 
porting the  judgment ;  but  if  it  proceeded 
upon  the  gronnd  of  its  being  a  void  asso- 
ciation, then  it  ia  at  variance  with  Harriton 
V.  Heathonu,  the  case  I  ahonld  be  dispoaed 
to  follow.  As,  therefore,  the  aaeociation 
is  neither  illegal  nor  void  at  the  common 
law,  the  next  qneation  ia,  whether  there 


waa  any  penalty  incnrred  under  the  7  &  8 
Vict.  c.  110.  That  act  eontaina  a  restric- 
tion with  reapeet  to  the  diapoaal  of  ahares. 
Section  26.  directa  that  with  regard  to  aub- 
scribera,  and  any  person  entitled  to  any 
share  in  any  joint-stock  company,  "the for- 
mation of  which  shall  be  commenced  after 
the  lat  of  November  1844."  The  com- 
pany, then,  waa  commenced  in  1837,  under 
the  atyle  of  the  Mexican  and  Soudi  Ame- 
rican Company ;  and  it  baa  profeaaed  to 
carry  on  ita  business  ever  since  under  that 
name.  The  worda  "the  formation  of 
which  shall  be  coromeneed  after  the  1st  of 
November  1844"  were  therefore  used  in 
their  ordinary  meaning,  and  they  cannot 
be  considered  aa  having  any  technical 
meaning,  from  which  it  ia  to  be  inferred 
that  whenever  an  alteration  was  made  in 
the  existing  partnership,  by  a  variation  of 
the  nnmber  or  by  a  change  of  its  members, 
aubtequent  to  that  date,  it  was  to  be 
treated  aa  a  new  partnerahip,  and  cone 
within  the  provision  of  the  7  &  8  Vict, 
c.  110,  rendering  registration  necessary, 
and  without  it  to  make  any  person  con- 
tracting for  shares  liable  to  the  penalty 
mentioned  in  section  26.  I  am  of  opin- 
ion that  this  ia  not  the  meaning  of  the 
worda,  and  that  when  the  aection  apeaks 
of  the  "  commencement  of  the  formation 
of  the  company,"  distinguishing  between 
"  the  formation  of  the  company"  and 
the' "commencement  of  the  formation  of 
it,"  it  was  clearly  intended  to  use  words 
aa  Btringent  aa  possible  to  point  out  that 
which  doea  not  mean  an  accidental 
variation  of  the  number  of  the  membera 
of  the  company,  which  ia  to  create  a 
new  contract  within  the  provisions  of 
this  act.  Entertaining  really  no  donbt 
on  that  point,  I  am  of  opinion  that  under 
the  statute  no  penalties  are  incurred.  The 
only  remaining  gronnd  of  refusal  to  anawer 
is  Uiis  :  that  a  representation  waa  held 
out  by  this  company  to  the  world  at  large 
that  idl  persons  may  get  rid  of  their  liabi- 
lity by  a  transfer  of  their  ahares  ;  which  is 
wrong  in  point  of  law,  becanae  they  do  not 
get  rid  of  their  liability  in  respect  of  con- 
tracts entered  into  by  the  company  during 
the  time  they  were  members  of  it,  and  that 
this  being  a  false  representation  held  out 
to  the  world,  upon  the  foith  of  which  per- 
sona may  have  acted,  they  may  be  indicted 
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1  cue  where  the  witneu  had  given  no  rea- 
ton;  but  here  the  ifitaeaa  had  given  bi  hii 
KtMn,  and  hia  only  reaton,  for  not  an- 
awtring  that  which  (if  he  might  use  the 
expreuion)  wa*  no  reason  at  alt.  The 
notion  mint  he  refnaed,  with  eoata, 

LoHD  Jqatice  Tdhhek  entirely  agreed, 
and  laid  that  the  witnesa,  in  refusing  to 
anawer,  had  gone  further,  and  given  a  rea- 
vm  that  profesaed  to  cover  a  qneation 
which  it  would  not  cover. 

Mr.  SoMthgale  applied  for  the  coats  of 
the  appearance  of  the  creditora'  tepresen- 

tative. 

Lord  Justice  Knioht  Bruce.— I  think 
the  creditors'  representative  has  a  right  to 
appear  in  the  proceedings.  He  ought  to 
have  his  costs  out  of  the  estate. 
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Company— Borrowing  Powers  —  Diree- 
tort~-Billt  of  Exchange  ^  Mortgage  of 
Buildings. 

The  direetori  of  a  eempany,  in  contra' 
teation  of  their  deed  of  uttlement,  dreu 
bilU  of  exchange  to  secure  a  debt  incurred 
in  building  a  fnusie-hall,  and  at  the  tame 
fine  mortgaged  the  building  to  secure  the 
fcgjnent  of  the  bills  of  exchange.  In  a 
suit  by  the  mortgagee  for  foreclosure, — 
Held,  that  the  mortgage  was  valid,  that 
the  legal  estate  was  vested  in  the  plaintiff, 
and  that  the  company  could  not,  in  this 
foreclosure  suit  dispute  the  power  of  the 
directors  to  give  tttch  security  for  a  past 
debt. 

A  company  was  formed  for  carrying  on 
the  Royal  Surrey  Gardens;  it  was  provi- 
cionally  registered  under  the  Limited  Lia- 
hility  Act,  1855  (18  &  19  Vict.  c.  133.) 
in  December  1855,  and  suhsequently  it 
was  completely  registered  on  the  13th  of 
April  1856.  On  the  6th  of  September 
1856    it  was  registered  under  the  Joint- 


Stock  Companies  Act,  1856, 19  k  20  Vict. 
C.47. 

The  deed  of  settlement  empowered  the 
directors  to  erect  a  hall  on  the  company's 
premises,  and  for  that  purpose  to  enter 
into  such  contracts  or  arrangeinenta  with 
builders  and  others  as  they  might  think 
proper.  The  directors  were  forbidden  to 
accept  bills  of  exchange  on  behalf  of  the 
company;  they  were  empowered  to  borrow 
10,0001.,  and  also,  with  the  sanction  of  a 
general  meeting,  a  further  sum  of  1 0,000^., 
and  to  raise  such  sums  on  the  security  of 
the  company's  property  ;  and  the  lenders 
were  not  to  be  bound  to  inquire  into  the 
occasion  for  the  loan,  or  the  validity  of 
the  resolution  authorising  it;  and,  except 
a*  aforetaid,  it  was  declared  that  it  shauld 
not  be  lawful  for  the  company,  or  the 
director*  on  behalf  of  the  company,  other- 
wise than  in  the  ordinary  course  of  huai- 
neaa,  and  for  the  current  expenditure  of 
the  company,  to  contract  any  debt  or  debts 
whatsoever.  And  it  was  declared  that, 
for  the  further  security  of  the  directora,  ail 
deeds  nnder  the  common  aeal  of  the  com- 
pany should  be  binding  on  the  company 
in  any  court  of  law  or  of  equity  ;  and  that 
the  company  should  not  he  at  liberty  to 
dispute  any  statement  therein  contained, 
or  to  allege  in  bar  thereof  any  irregularity 
in  the  manner  of  obtaining  them. 

On  the  23rd  of  February  1856,  before 
the  company  was  completely  registered, 
James  Coppock,  the  chairman,  and  two 
other  provisional  directors,  were  appointed 
a  sub-committee  to  arrange  a  contract  for 
building  a  music-hall. 

On  the  27th  of  the  same  month  they 
entered  into  a  contract  with  the  plaintifia 
to  build  the  said  music-hall,  which  pro- 
vided that  the  plaintiffs  should  be  paid  the 
sum  of  17,0001,,  at  the  times  and  by  the 
instalmenta  following;  that  is  to  say,  three- 
fourths  of  the  amount  of  work  done  up  to 
the  3Ut  day  of  March  1856  ;  three-fourths 
of  the  amount  of  work  done  up  to  the  30th 
day  of  April  1856;  three-fourths  of  the 
amount  of  work  done  up  to  the  3Ist  day 
of  May  1856;  three-fourths  of  the  amount 
of  work  done  up  to  the  30th  day  of  June 
1856,  as  soon  after  such  periods  as  the 
same  should  be  ascertained  and  certified  ; 
and  on  the  30th  day  of  September  1856, 
such  a  further  sum  as,  with  the  previous 
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in  fiiet,  a  mortgage  to  aecure  the  principal 
debt  of  fi.OOO^  and  intenit,  and  not  tho 
ptTment  or  the  billa  of  exchange.  It  ia 
tnie  that  the  proviio  for  ledemption  ia  on 
ptjmeDt  of  the  billa  of  exchange  aa  they 
became  dne ;  bnt  that  iraa  bec&uia  it  had 
been  arranged,  at  alieady  recited,  that  the 
payment  ihould  be  made  in  that  way.  If 
Ibe  billa  were  paid  at  maturity  the  proviso 
would  be  aatiafied,  and  the  only  posaible 
qneilion  on  the  form  of  the  proriso  would 
be,  whether  a  lubaequent  payment  of  prin- 
npal  and  intereat  would  entitle  the  mort- 
gigwi  to  a  reconreyance,  about  wbicb 
tbere  could  be  little  doubt.  Thia  is  a  ease 
for  a  liberal  conitruction  of  the  deed  ;  for 
there  it  no  doubt  that  money'i  vroith  waa 
glTen  by  the  plaintiffs  to  the  company,  and 
tbatfor  the  very  purpose  of  the  company's 
exiatence ;  and  that  being  so,  and  a  tech- 
nical objection  being  taken  to  the  security, 
I  am  boand  to  look  at  it  strictly  to  aieer- 
tais  whether  it  applies.  As  to  the  second 
objection,  I  am  disposed  to  agree  that  the 
equitable  mortgage  contained  in  the  agree- 
ment did  not  lind  the  company,  unless  they 
were  bound  by  estoppel  by  ^e  recital  on 
Ibedeedj  but  it  is  not  necessary  to  go  into 
Ibat,  The  legal  estate  clearly  p&saed  by 
the  deed  to  the  plaintiffs ;  it  is  under  the 
Kal  of  the  company,  and  were  I  to  assume 
that  the  deed  waa  fraudulent  and  void, 
before  advantage  could  be  taken  of  it  a 
luit  must  be  instituted  to  set  aside  the 
deed ;  and,  for  the  purposes  of  this  suit,  I 
am  bound  to  assume  the  validity  of  this 
deed,  which  passes  the  legal  estate.  There 
will,  therefore,  be  a  declaration  that  thia 
wu  a  valid  mortgage.  It  ia  very  much  for 
Hr.  Colburn'a  intereat  to  treat  it  as  a  good 
security ;  because  any  argument  founded 
on  the  objection  that  it  was  given  for  a 
put  debt  by  which  the  plaintiffs'  security 
could  be  invalidated,  would  apply  equally 
to  the  defendants'  mortgage ;  their  secu- 
rity was  given  for  a  past  debt,  and  it  does 
Dot  seem  material  how  the  debt  arose — but 
I  do  not  enter  into  the  question.  Tliere 
will  be  an  account  of  what  ia  due  on  the 
moitgage  of  the  6tfa  of  November  1 8S6, 
sod  inquiries  as  to  the  subsequent  incum- 
brances. 


KiNDBBSLET,  V.C^fa:  parte  babton,  in 
March  21.        (     re  thb    national 

Loans  JusncBS.      l"    stbah    pubI.  cqh- 

April  16,  18,     J      PANT. 

Winding  up—Contributori/  — Forfeitwe 
of  Sharti — Allottee. 

B.  having  Applied  for  tharei  in  a  com' 
pany,  and  having  had  100  iharei  allotted 
to  him,  lold  them  without  having  signed  the 
deed  of  telllement,  or  attended  ani/  meeting 
of  the  company.  The  director*,  teith  the 
$anction  of  the  thareholderi,  at  a  general 
meeting,  declared  all  the  iharet  to  be  for' 
feited  where  the  ehareholdert  had  not  signed 
the  deed,  but  no  power  was  given  them  under 
the  deed  to  take  this  course  .—Held,  that 
B.  was  not  discharged  from  his  liability  in 
respect  of  such  shares,  and  bit  name  wot 
placed  on  the  list  of  contributoriei.  On 
appeal,  this  deeition  was  affirmed,  the  di' 
rectors  having  no  power  to  declare  a  for' 
feiture. 

This  case  came  on  upon  an  adjourned 
summons  from  chambers. 

The  National  Steam  Fuel  Company  waa 
completely  registered  in  September  1852. 
In  October  1853  the  directors  of  the  com- 
pany ordered  a  notice  to  he  inserted 
in  the  newspapers,  and  to  be  sent  to 
the  shareholders,  to  the  effect  that  those 
shareholders  who  had  not  signed  the  deed 
of  settlement  in  respect  of  the  shares  held 
by  them,  were  required  to  execute  the 
same  on  or  before  the  Slst  of  November 
next,  or  in  default  the  shares  would  be 
absolutely  forfeited.  On  the  29th  of  De- 
cember following  an  annual  general  meet- 
ing of  the  company  took  place,  when  it 
was  resolved  that  the  question  of  the  for- 
feiture of  those  shares  for  which  the  deed 
of  the  company  had  not  yet  been  signed 
be  considered  and  determined  at  a  special 
meeting  of  the  shareholders,  to  be  held  on 
the  2Tth  of  April  1854.  The  special  meet< 
ing  was  held  on  that  day,  and  it  was  then 
resolved,  "that  the  whole  of  the  shares  for 
which  the  deed  of  settlement  of  the  com- 
pany shall  not  have  been  signed  on  or  be- 
fore the  Slst  of  May  instant,  he  thereaner 
absolutely  forfeited."  And  the  directors 
were  authorized  to  re-issue  the  remaining 
forfeited  shares  of  the  company.  On  the 
12th  of  July  foUowbg  the  directors  issued 
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tion  intimating  sn  intention  that  the  aharea 
of  those  who  did  not  execute   the  deed 
(liould  be  forfeited.      Now  there   ii   no 
power  of  forfeiture  whatever  in  the  deed  of 
the  company.  There  ia  not  only  no  power 
of  declaring  the   aharea  of  peraona  who 
do  not  exeente  the  deed  forfeited,  aa  in 
Bcrciford't  eate,  but  there  ia  no  power  to 
compel   the    forfeiture   of   the   aharea    of 
p,ittie«  who  would  not  pay  calla  or  perform 
the  other   obligationa  impoied  on  them. 
Tliere  is  only   a  clause,  which  it  is  ad- 
mitted does  not  apply  to  the  present  csae. 
That  ia  the  6?th  clause,  and  that  does  not' 
tmbrace   the    case  of  persona  who  were 
original  shareholden.      Under  these  eir- 
cumitaneea,  the  directors  thought  fit   in 
perfect  bona  fidet  to  resolve,  that  the  sfaarei 
of  those  persona  who  did  not  execute  the 
deed  by  a  certain  time  should  be  forfeited, 
and  a  circular  notice  to  that  effect   was 
iisned.     In  the  November  following  there 
Has  a  reaolution  that  there  should  be  an 
tdTertiaement  inserted  in  the  newspapers, 
*Dd  in  December  1853  there  was  an  annual 
meeting,  at  which  it  waa  resolved  that  the 
question  of  forfeiture  of  the  shares  should 
be  considered  at  a  special  meeting  in  the 
month  of  April  following.     A  resolution 
was  then  passed  for  the  forfeiture  of  the 
•hares  of  the  persons  who  did  not  sign 
before  the  31st  of  May  following.     At  a 
nieetjng  held  in  July  a  report  wna  made  by 
the  directors  to  the  shareholders,  stating 
that  they  hod  declared  forfeited  the  shares 
of  tfaoae  who  had  not  executed  the  deed 
at  the  time  fixed,  and  they  recommended 
the  re-issue  of  the  forfeited  shares.    There 
appear  to  have  been  about  2,000  shares 
forfeited,  and  no  doubt  it  was  intended  to 
inclnde  Mr.  Barton's  shares  among  them. 
In    January  1855    there   was  an  annual 
general    meeting,    at  which  there  waa   a 
report,  stating  that  there  was  a  re-issue  of 
the  forfeited  shares,  but  that  about  1,300 
remained  unissued,  and  there  was  a  reso- 
lution confirming  the  re-issue,  and  a  list  of 
the  shareholders  was  sealed,  which  did  not 
include  Mr.  Barton's  name;  and  no  doubt 
the  intention  of  the  directors  and  of  Mr. 
Barton  at  that  time  waa  that  his  shares 
should  be  forfeited. 

But  then  comes  the  question,  can  I  aay 
that  directors  have  an  inherent  right  of 


forfeiture  t  I  apprehend  they  have  not ; 
unless  there  be  in  the  deed  a  clause  autho- 
rising  (hem  to  forfeit  shares,  the  directors 
have  no  power  by  which  they  can  do  so. 

The  distinction  has  been  taken,  and  very 
justly  so,  between  this  case  and  many 
others  which  have  been  referred  to,  namely, 
that  Mr.  Barton  waa  not  a  shareholder 
properly  constituted,  but  bad  only  entered 
into  a  contract  to  become  a  shareholder  j 
and  there  is  certainly  a  distinction  in  that 
respect.  The  question  then  is,  whether 
that  varies  the  powers  of  the  directors.  I 
should  be  very  glad  to  find  an  authority 
which  would  justify  me  in  deciding  in 
favour  of  Mr.  Barton,  but  no  such  caae 
has  been  produced.  How,  then,  can  I  say 
that  for  the  first  time  [  will  introduce  this 
principle  ?  If  the  intention  had  been  that 
the  directora  should  have  the  power  to  deal 
differently  with  those  peraona  who  had 
only  agreed  to  become  shareholderi  from 
those  who  were  actual  shareholders,  that 
power  would  have  been  inserted  in  the 
deed.  In  Beres/ord'$  eaie  there  was  ex- 
pressly such  a  power  introduced ;  but 
there  is  none  here.  It  has  been  contended 
that  an  inference  may  be  drawn  from  the 
language  of  Lord  Cranwortb  in  Bereiford't 
eate,  that  the  distinction  did  exist  in  the 
mind  of  the  Judge ;  and  there  is  no  doubt 
that  the  language  does,  to  a  certain  extent, 
justify  the  contention  ;  but  the  language 
does  or  does  not  justify  the  contention, 
according  aa  you  interpret  the  words,  "  it 
was  competent  for  them,"  that  is,  the 
directors,  "  ao  to  do."  What  does  that 
mean  ?  Did  Lord  Cranworth  mean  to  lay 
down  a  general  proposition  that  it  was 
competent  for  all  directors  so  to  do  ?  It 
would  be  too  strong  to  say  that  these  words 
must  have  that  interpretation  ;  and  I  think 
I  ought  to  put  this  interpretation  on  them, 
taking  what  precedes  and  what  follows, 
that  it  waa  competent  to  those  directors, 
under  the  circumstances  in  which  they  were 
placed,  and  having  regard  to  the  deed,  to 
do  as  they  did.  Now,  in  that  case  there 
was  a  special  clause  authorizing  the  direc- 
tors to  declare  forfeited  the  sliaies  of  those 
persons  who  had  not  within  a  certain 
period  executed  the  deed.  But  then  that 
clause  only  applied  to  the  persons  named 
in  a  certain  schedule,  and  it  happened  that 
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there  was  no  schedule ;  and  the  question 
was,  whether  that  was  such  a  matter  of 
exigency  as  that  they  could  not  exercise 
their  power  of  forfeiture  because  there  was 
no  schedule.  I  came  to  the  conclusion 
when  that  case  was  before  me  in  the 
Master's  office,  and  the  present  Lord 
Justice  Knight  Bruce  and  the  Lords  Com- 
missioners came  to  the  conclusion  that 
that  made  no  distinction.  There  was 
that  irregularity ;  but  another  question 
arose  which  does  not  arise  here,  whether 
the  forfeiture,  if  it  operated  at  all,  operated 
as  a  complete  discharge  of  the  shareholder 
from  all  past  and  future  liability.  It 
appears  to  me  that  I  cannot  put  such  an 
interpretation  upon  that  judgment  o(  Lord 
Cranworth  as  to  justify  me  in  saying  that 
he  meant  to  decide  as  an  abstract  proposi- 
tion that,  with  or  without  power  in  their 
deed,  the  directors  have  an  inherent  power 
to  deal  with  persons  in  the  position  of 
shareholders  in  this  way.  And  therefore 
I  must  decide  (although  reluctantly)  that 
Mr.  Barton  has  not  been  discharged  from 
his  liability.  I  cannot  help  feeling  that  if 
I  were  to  deal  with  this  question  on  the 
principle  of  general  equity,  there  has  been 
such  a  dealing  between  the  parties  that  one 
could  haye  no  claim  upon  the  other ;  but 
I  think  that  the  principle  of  general  equity 
does  not  apply  here,  and  therefore  I  can 
only  say  that  Mr.  Barton's  name  must  be 
placed  on  the  list  of  contributories. 

April  16,  18. — From  this  decision  Mr. 
Barton  appealed. 

The  same  counsel  appeared  as  in  the 
court  below. 

Besides  the  cases  cited  on  behalf  of  Mr. 
Barton  in  the  court  below,  the  following 
were  relied  upon  :— 

WoodfalVi  ease,  3  De  Gex  &  Sm.  63. 
Beresford^n  ease,   on  appeal,  2  Mac. 
&  G.  127 ;  s.  c.  2  Hall  &  Tw.  388 ; 
19  Law  J.  Rep.  (n.s.)  Chanc.  332. 
Morgan's  ease,  I  M.  &  6.  225  ;  s.  c. 
18  Law  J.  Rep.  (n.s.)  Chanc.  265 ; 
1  De  Gex  &  Sm.  750 ;  1  Hall  &  Tw. 
320. 
And  for  the  official  manager  :— 
In  re  the  St.  George*s  Benefit  Building 
Society,   27    Law    J.   Rep.    (n.s.) 
Chanc.  96. 


Davidson*s  ease,  3  De  Gex  &  Sm.  21 ; 

8.  c.  18  Law  J.  Rep.  (n.8.)  Chanc. 

254. 
Stat.  7^8  Fiet.  c.  110.  s.  26. 

Lord  Justice  Knioht  Bruce  considered 
that  the  most  material  consideration  vas 
that  the  declaration  of  forfeiture  waa  with- 
out authority  on  the  part  of  the  directon 
and  the  company,  and  therefore  insuffi- 
cient ;  but  if,  on  Mr.  Barton's  part,  or  on 
the  part  of  the  present  holders  of  the  scrip 
certificates  for  the  shares  allotted  to  bim, 
there  had  been  submission  or  accession  to 
the  forfeiture,  that  fact  might  have  told  in 
his  faTOur.  But  the  evidence  did  not  shew 
or  lead  to  the  conclusion  that  there  hsd 
been  any  such  accession  or  submission. 
He  was  afraid  that  the  consequence  must 
be  that  the  rights  of  Mr.  Barton  and  of 
the  present  scripholders  were  preserred 
to  them,  and  therefore  also  their  lia- 
bilities, which  liabilities  must  he  held 
to  fall  on  Mr.  Barton.  The  case  did 
appear  a  hard  one,  and  one  not  per- 
fectly clear,  and  for  that  reason  the  Court 
would  relieve  Mr.  Barton  from  the  costs 
of  the  appeal.  The  official  manager,  how- 
ever, would  have  his  costs  out  of  the 
estate. 

Lord  Justice  Turner  added  that  bis 
opinion  also  agreed  with  that  of  Vice 
Chancellor  Kindersley.  There  was,  of 
course,  no  doubt  that  Mr.  Barton  bad,  by 
taking  the  scrip,  become  liable  as  a  con- 
tributory to  the  company ;  and  it  rested, 
therefore,  with  him  to  shew  that  he  bad 
been  absolved  from  that  liability.  It  bad 
been  said  that  a  Court  of  equity  would  not 
have  enforced  the  agreement  to  take  sbarei; 
but  his  Lordship  thought  that  he  could  not 
escape  upon  that  ground.  There  were  two 
separate  principles  to  be  considered :  the 
one  as  to  the  ground  upon  which  speofie 
performance  would  be  ordered  by  this 
Court;  the  second  as  to  the  power  of 
directors  of  a  company  acting  as  trustees  for 
the  shareholders.  These  were  distinct  prin- 
ciples. It  did  not  appear  to  him  that  the 
considerations  which  were  applicable  m 
the  one  case  were  applicable  in  the  other; 
nor  did  he  think  that  the  fact  of  the  con- 
tract being  executory  would  extend  the 
powers  of  the  directors  to  forfeit  shares.  In 
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tenth,  the  iwl  qoeatioA  wu,  vhethar  tlie 
contnct  mm  one  which  the  diicctora,  being 
tnuUei  for  liha  body  of  ibanholden,  had 
power  to  enter  into ;  th«t  contract  between 
the  directoia  and  Mr.  Butan  being  that 
they  would  ahiolTe  him  from  all  liability. 
Hii  Lordship  thought  that  the  directon 
bid  no  euch  power  to  absolve  him  unleai 
there  had  been  loroe  aatent  to  that 
■gcceinent  on  the  part  of  all  peraoni  inter- 
etted,  like  that  which  wai  lu^eited  in 
Morga»'t  eau.  He  concurred  with  his 
leuned  Brother  in  relieving  Mr,  Barton 
from  the  coatt  of  thii  appeal ;  hat  he  did 
not  do  BO  from  any  doubt  in  hii  own 
mind  of  the  principle  which  the  caae 
inrolved. 


8nraET,  V.C. 

April  19. 

LoiM  JimicH. 

July  S. 


/■  the  matter  of  j^xa 

CAKT'fl  ESTATE. 

In  the  matter  o/thb  landb 

CLADSEI  COtrSOLIDATION 

act; 
ji»d    of   the    eastern 

UN  I  OK     AND     HARWICH 
KAILWAT   COHPAKT. 

ffUt—  Constru  etioH —Pra-emjaion . 

Jteit»t«r,  by  hi*  will,  gaeeall  hit  real  and 
penonal  etlate  to  he  eigoyed  by  hie  widow 
for  Ufe,  and  after  her  death  to  be  told,  and 
tU  proceed*  to  be  divided  among  hi*  ten 
ekildren  equaliy.  The  teitalor  directed 
that  one  of  hi*  ion*  ihoiUd  have  a  right  of 
pre-emptimforiSOl.  of  a  particular  parcel 
of  garden  land,  part  of  the  real  mate, 
^yier  the  death  of  the  testator,  and  before 
that  of  the  widow,  the  parcel  of  garden  land 
wa*  pnrchated  by  a  railway  company  under 
their  compnltory  power* ;  the  eompentation 
money  paid  therefor,  when  freed  from  in' 
enmbranee,  being  repretented  at  the  death  of 
hi*  widow  by  the  mm  of  8882.  18*.  id. 
ttanding  in  coKrt:  —  Held,  by  the  Lord* 
Jnttieei  frevereing  the  deeition  of  one  of  the 
Vice  ChaneellortJ,  that  the  leilalor'i  ton 
to  whom  the  right  of  pre-emption  wat  given 
mat  entitled  to  the  eompentation  money,  tuh- 
jeet  to  the  deduction  of  the  price  fixed  by 
Iheteetator. 

James  Cant,  gardener,  of  Manningtree, 
by  hia  will,  dated  in  1827,  gave  all  his 
estate  real  Bnd  personal  to  his  executors, 

itbw  siaii^  zxrni,— ceaia 


upon  tnut  to  permit  his  widow  to  recdre 
the  rents  and  profits  of  bis  real  estato, 
and  the  interest  of  his  personal  estate,  and 
to  have  the  use,  but  not  the  disposal,  of 
hia  hoosehold  furniture,  stock-in-trade, 
and  the  profits  of  his  huRiness,  which  he 
directed  hia  executors  to  carry  on  for  her 
benefit,  during  the  term  of  her  natural 
Ufe;  and  from  and  after  her  decease, 
upon  trust,  within  four  months  after  that 
event,  to  convert  the  whole  of  his  sud  real 
and  personal  estate  into  money,  and,  after 
payment  thereout  of  all  expenses  of  carry- 
ing the  trusts  of  his  will  into  execution,  to 
divide  the  same  into  ten  equal  parts,  and 
when  BO  divided  he  gave  one-tenth  part 
to  each  of  his  ten  children  (naming  tbera). 
The  will  then  contained  a  clause,  by  which 
it  was  provided  that  the  executors  of  the 
will,  previous  to  selling  and  disposing  of 
the  garden  the  testator  had  purchased 
of  John  Oolding,  and  also  the  garden 
formerly  Mr.  Burton's,  should  offer  both 
the  said  gardens  to  his  (the  testator's)  son, 
Charles  Cant,  at  the  sum  of  iSOl. ;  and  if 
his  said  son  Charles  Cant  should  bo  de- 
sirous of  purchasing  the  said  gardens  at  the 
sum  of  4501,,  and  should  give  to  the  said 
executors  three  calendar  months'  notice  in 
writing,  such  three  calendar  months'  notice 
to  be  computed  from  one  calendar  month 
next  after  the  decease  of  the  testator's  said 
wife,  of  such  his  desire  to  purchase  them, 
then  the  testator  directed  his  said  execu- 
tors, upon  payment  of  the  purchase  money 
at  the  expiration  of  such  notice,  to  stand 
possessed  of  the  said  gardens  upon  trust  to 
convey  the  same  to  his  said  son  Charles 
Cant.  And  in  the  event  of  their  not  re- 
ceiving such  notice,  orof  the  said  purchase- 
money  not  being  paid,  or  ready  to  be  paid 
at  the  expiration  of  such  notice,  then  that 
the  said  executors  should  stand  possessed 
of  the  said  gardens  in  trust,  to  be  sold  in 
manner  thereinbefore  directed.  And  fur- 
ther, that  in  the  event  of  the  testator's  said 
son  Charles  Cant  purchasing  the  said  gar- 
dens, the  tenth  part  or  share  so  therein- 
before directed  to  be  paid  and  given  to  his 
said  son  Charles  Cant  should  be  taken  and 
considered  as  part  of  his  purchase -money, 
and  be  allowed  to  him  out  of  the  said  con- 
sideration-money,  at  the  time  of  the  execu- 
tion of  the  eonreyaace  to  him. 
Prior  to  the  date  of  the  will  the  testator 


642 


COURTS  OF  CHANCERY: 


(Ktwftinu 


had  caused  eight  eottaget  to  bie  elected  on 
the  garden-land,  the  right  of  pre-emption 
in  which  was  given  to  his  son  Charles  Cant. 

The  tesUtor  died  in  July  182S. 

In  1853  the  Eastern  Union  Railway 
Company,  under  their  compulsory  powers, 
took  the  two  pieces  of  garden  ground,  and 
the  eight  cottages  standing  thereon,  for 
which  they  paid  into  the  bank  550L  for  the 
cottages,  and  700/.  for  the  land,  making 
1,2602.  Out  of  this,  by  an  order  of  the 
Court,  dated  in  June  1854,  a  mortgage  of 
480/.  and  interest,  to  which  the  purchased 
land  was  subject,  was  paid  off,  and  the 
residue  carried  to  the  account  of  the  trus- 
tees and  executors  of  the  testator's  will. 
It  was  ordered  also  that  the  money  should 
be  invested,  and  the  dividends  paid  to  the 
testator's  widow.  The  purchased  premuea 
were  conreyed  to  the  company  by  a  deed, 
dated  in  December  1854. 

The  testator's  widow  died  on  the  27th  of 
January  1859 ;  and  on  the  5th  of  February 
1859  Charles  Cant  gave  notice  to  the  sur- 
viving executor  of  the  testator's  will  of 
his  desire  to  purchase  the  gardens  and  here- 
ditaments at  the  sum  of  450/.,  according 
to  the  proviso  to  that  effect  in  the  will ; 
and  that  he  claimed  the  whole  of  the  pur- 
chase-money which  had  been  paid  into  the 
bank  therefor  by  the  company,  and  which 
then  stood  invested,  on  his  paying  to  the 
executor  450/. 

Upon  an  application  to  the  Court  for 
payment  to  the  parties  beneficially  entitled 
to  the  money,  represented  by  882/.  18*.  2d* 
consols,  which  had  been  paid  into  court  and 
invested  as  above  mentioned,  the  question 
arose  whether  the  fund  belonged  or  not  to 
Charles  Cant  by  virtue  of  the  right  of  pre- 
emption of  the  premises,  from  the  sale  of 
which  it  had  arisen,  given  to  him  by  the 
testator's  will. 

Mr.  Baean,  Mr.  Shehbeare  and  Mr.  H. 
F.  Shebbeare,  for  the  children  of  the  tes- 
tator other  than  Charles  Cant,  contended 
that  Charles  Cant,  being  a  gardener,  the 
intention  of  the  testator  was  to  give  him 
the  choice  of  enjoying  the  garden  in  specie 
upon  payment  of  the  specified  sum,  and 
not  to  give  him  any  sum  of  money  which 
might  represent  the  value  of  the  garden. 
The  power  of  carrying  this  intention  into 
effect  having  been  rendered  impossible  by 


the  sale  to  the  company,  then  ac  longer 
existed  any  subject-matter  upon  which  Uia 
light  of  pre-emption  given  to  Charles  Cid( 
could  be  exercised. 

Mr.  De  L.  Gifard  and  Mr.  F.  C, 
Millar,  for  Charles  Cant,  contended  that 
the  right  of  pre-emption  was  not  taken  sway 
by  the  sale  of  the  gardens  to  the  company. 
The  money  paid  into  court  represented  the 
land  for  every  purpose  of  the  will,  snd  was 
subject  to  every  trust  and  direction  in  the 
will,  just  as  the  gardens  wonld  have  been 
had  they  not  been  sold. 

Mr.  Bacon,  in  reply. 

Stuart,  V.C.  said  a  clear  and  impera- 
tive trust  for  sale  was  created  by  the  tes- 
tator, the  leading  purpose  of  the  will 
beings  to  effect  a  converaion  into  money, 
to  be  distributed  amongst  all  hia  children 
equally.  Upon  that  trust  the  right  of 
pre-emption  was  grafted,  and  the  troat  for 
sale  having  been  extinguished  by  the 
compulsory  sale  to  the  company,  it  wonld 
seem  that  the  right  of  pre-emption  moat 
fall  with  the  trust  upon  which  it  was 
grafted.  The  right  of  pre-emption  conld 
not  be  regarded  as  an  absolute  devise  of 
the  gardens,  on  condition  of  paying  450/. 
Unless  by  actual  purchase  and  conveyance 
to  C.  Cant  of  these  gardens  in  specie  in 
the  manner  and  on  theconditiona  preacribed 
by  the  will,  there  were  no  words  which 
gave  him  a  right  to  anything  in  respect  of 
the  gardens,  except  bis  share  of  the  money 
to  be  produced  by  the  conversion.  The 
right  of  pre-emption  having  thus  become 
extinguished,  there  must  be  an  order  for 
payment  of  the  compensation-money,  in 
equal  tenth  shares  according  to  the  prori- 
sions  of  the  will. 

From  this  order  Mr.  C.  Cant  appealed. 
The  same  counsel  appeared  as  in  the  conrt 
below,  and  for  the  respondents  in  the 
appeal  the  case  of  The  Earl  ofRadMtrv. 
Shafto{l)  was  referred  to. 

Lord  Jcsticb  Kkioht  Bbucb.— By  » 
contract  of  purchase  under  the  powers  of 
a  railway  act,  a  sum  of  money  was  substi- 
tuted for  land,  and  became  subject  to  all 

(1)  11  Vet.  448. 
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tlw  riglits  wIiiA  effected  the  land.  Tha 
laud  *«■  devued  with  other  ^Toptiij,  b; 
the  tMtator  U>  hii  wire  for  life,  and  anor 
her  death  all  waa  to  be  sold,  and  tha  tei- 
UtoT,  in  effect,  aaid  this,  "  As  to  a  pai- 
tienlar  portion,  namely,  the  land  now  in 
qoMtion,  one  of  my  aona  ahall  have  it  if 
be  cbooaea  to  be  chanted  with  450i.  ai 
between  himaelf  and  my  eitate."  Thia 
riKht  remaina  nnaSeeted  by  the  act,  and 
the  Km  i>  entitled  to  take  the  puichaee- 
money,  whether  it  ii  worth  hundreda  or 
hundreda  of  tiionunda,  on  paying  the  aum 
which  the  tettator  has  ipeeiSed  in  bia  will, 
jut  aa  he  would  hare  been  entitled  to  the 
land  itaelf,  if  it  had  not  been  taken  by  the 
ml  way  company, 

LoHD  JniTicB  TniNin.  —  The  whole 
argnroent  of  the  reipondenta  restf  on  thia, 
that  th«  tettatoi  only  intended  to  benefit 
hit  ton  Cbarlet  in  the  event  of  bia  con- 
tinning  to  be  a  gardener.  The  true  teat  of 
thia  ii  whether,  if  he  ceaied  to  be  a  gar- 
dener in  hiB  father'a  lifetime,  he  would 
■till  have  been  entitled  to  the  land.  This 
qneatioD  admits  of  no  doubt ;  and  the  only 
conrideration  then  is,  whether,  if  the  right 
remuned  at  the  death  of  the  testator,  the 
fact  of  a  snbseqoent  act  of  parliament 
passing  can  affect  the  rights  of  the  parties  J 
I  am  of  opinion  that  it  cannot.  The  order 
of  tbe  Court  below  must  therefore  be  re- 
versed. It  mnat  be  ordered,  that  Charlee 
Cant  paying  450/.  to  the  credit  of  the 
general  estate  of  the  testator,  he  is  to  be 
declared  entitled  to  the  700J.  paid  into 
court  by  the  company.  The  costa  of  all 
parties  of  the  appeal  to  be  borne  out  of 
the  mUU  of  the  testator. 


BTtlHOBB  r.  BARFKB. 


H.B. 

Manh  22,  M. 

AdminUtratio»  of  Eitate — CotU, 
1%  a  ndt  for  tht  admi*utraUo»  of  the 
Uitator't  real  »nd  ptrtoital  ealat§,  it  ttut 
decided  Ihat  the  debit  ought  to  be  paid  out 
of  bit  real  ta  exoneration  of  hit  pertonal 
etlate;  and  upon  a  qMtttion  at  to  the  pay- 
ment  of  the  eotfa,— Held,  that  Iheg  muit  be 
paid  omt  of  the  pertonol  estate. 

Tbia  snitwas  instituted  for  the  adminis- 
tration of  the  real  and  personal  estate  of 


'William  Harper,  deceased,  who,  by  hia 
will,  had  diracted'a  part  of  his  real  estate 
to  be  sold  and  divided;  the  remainder  de- 
scended upon  hit  heir-at-kw. 

By  the  decree,  it  was  declared  that  the 
debts  of  the  testator,  and  also  his  funeral 
and  testamentary  expenses,  ought  to  be 
borne  by  his  real,  in  exoneradon  of  his 
personal  estate. 

Upon  the  suit  being  brought  on  for 
further  directions,  a  question  was  raised, 
whether  the  costs  ought  to  be  paid  oot  of 
thtt  real  or  out  of  the  peraonal  eaUte,  or 
proportionately  by  each. 

Mr.  Afartem,  for  the  plaintiff  and  other 
partiea  interested  in  the  personal  estate,— 
The  plaintiff  has  found  it  expedient  to 
institute  the  suit  to  obtsin,  first,  a  sale  of 
the  real  estate  directed  to  be  divided ;  and 
accondly,  for  direction*  respecting  tha 
administration  of  both  estates  and  the  pay- 
ment of  debts.  The  costs,  therefore,  ought 
to  be  paid  out  of  the  descended  real  estate, 
or  otherwise  they  ought  to  he  apportioned 
between  the  descended  real  estate  and  tha 
personal  estate.— 

Morrelt  v.  ^fiA«r,  4  De  Oex  &  Sm. 
432. 

jtUop  f.  Bett,  34  Beav.  451. 

Sanderi  v.  MUler,  96  Ibid.  1S4. 

Mr.  C,  T.  Simpton,  for  those  interested 
in  the  real  estate. — The  peraonal  estate  is 
the  primary  fund  for  the  payment  of  costa. 
Sandert  r.  MiUer  is  inconsistent  with  tha 
established  practice.— 

Brmene  v.  Groonbridge,  4  Mad.  49S. 
Ripley  T.  Mojfietf,  1  Keen,  978. 
Piekford  v.  Brovn,  2  Kay  ft  Jo.  436t 
B.  c.  25  Law  J.  Rep.  (N.l.)  Chane. 
703. 


Mr.  Bovill,  for  a  mortgagee. 
Mr,  Marten,  in  tvply. 

March  34. — The  Mabtkk  of  thk  Rotta. 
— AiUr  eonaideratioD,  I  must  direct  the 
costs  to  be  paid   out    of    the    personal 
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Lunacy'^  Supersedeas'^  Costs, 

A  person  had  been  duly  found  lunatic  by 
inquisition  f  but  before  a  committee  of  person 
or  estate  had  been  appointed^  and  before 
any  report  as  to  his  estate  had  been  made, 
he  recovered  His  reason,  A  supersedeas 
of  the  commission  was  ordered.  The  Court 
has  no  jurisdiction  to  order  the  party  who 
sued  out  the  inquisition  to  be  paid  his  costs 
out  of  the  estate. 

This  was  a  petition  presented  by  a  gen- 
tleman wbo  had  served  in  the  army,  and 
having  been  afflicted  with  sunstroke, 
which  deprived  him  of  reason,  had  been 
found  a  lunatic.  He  had  recovered,  and 
now  presented  his  petition  praying  a  su- 
persedeas. 

Mr,  Beck,  in  support  of  the  petition, 
stated  that  the  petitioner,  whilst  serving 
with  his  regiment  in  India,  had,  in  conse- 
quence of  a  sunstroke,  been  a£9icted  with 
insanity,  and  having  returned  to  this  coun- 
try recovered.  In  the  autumn  of  last  year, 
however,  he  relapsed,  and  in  October  expe- 
rienced medical  men  declared  him  insane. 
His  father,  upon  this,  procured  a  commis- 
sion to  issue,  and  in  November  the  son 
was  duly  found  a  lunatic.  The  usual  re- 
ference was  then  made  to  the  Master  to 
make  inquiries  as  to  his  estate,  and  to 
appoint  committees,  upon  which  the  father 
carried  in  a  claim  to  be  appointed  com- 
mittee of  both  person  and  estate.  This 
was  opposed,  and  the  Master  proposed  to 
appoint  an  independent  person  committee 
of  the  estate,  and  the  lunatic's  wife  and  a 
medical  gentleman  joint  committees  of  his 
person.  Before  however  this  was  effected, 
and  before  any  property  was  taken  posses- 
sion of  by  the  Crown,  the  lunatic  in  Feb- 
ruary 1859  completely  recovered,  and  now 
presented  a  petition  to  supersede  the  com- 
mission. This  application,  the  learned 
counsel  added,  was  not  opposed;  and  the 
only  question  on  the  present  application  was 
whether  certain  costs  incurred  by  the  father 
in  promoting  the  commission  should  be 
allowed  to  him,  or  whether  he  must  him- 
self bear  them.     The  estate  of  the  lunatic 


amounted  to  about  1,200/.  a  year.  Mr. 
Beck  contended  that  where  no  possessioii 
of  the  lunatic's  estate  had  been  taken  by 
the  Crown,  there  was  no  jurisdiction  in 
the  Court  to  give  costs,  and  referred  to  Ess 
parte  Feme  (1),  Sherwood  v.  Saundersms 
(2),  and  Ex  parte  Loveday{S\  where  Lord 
Cranworth  had  said  that  the  Court  tbouglit 
the  case  a  perfectly  fit  one  to  give  costs  if 
he  had  the  jurisdiction  to  do  so.  He  alao 
cited  Ex  parte  Olover  (4). 

[Lord  Justice  Knight  Bruce. — In  Mr. 
Phillips's  excellent  book  on  Lunacy,  at  p. 
369,  I  find  a  reference  to  In  re  Pinks  (5), 
which  does  not  seem  to  be  noticed  in  any 
other  book  on  the  subject.] 

Mr,  Eddis  appeared  for  the  father  of  the 
petitioner,  and  argued  that  as  there  was 
no  denial  that  these  costs  had  been  prOi^ 
perly  incurred,  for  the  insanity  was  not 
disputed,  the  &ther  ought  to  be  indemni- 
fied.    If  the  son  had  applied  for  a  tn- 
verse  the  Court  would  have  been  enabled 
to  impose  terms  as  to  the  costs.    Proceed- 
ings were  going  on  regularly  in  the  Mat-    , 
ter's  office  when  the  lunatic  recovered.  « 
The  152nd  section  of  the  Lunacy  Regnla— ^i 
tion  Act,  16  &  17  Vict  c.  70,  empowere&N 
the  Lord  Chancellor,  where  liberty  to  tra-^ 
verse  had  been  applied  for,  and  it  appear»Q 
expedient  that  the  inquisition  should 
superseded  on   terms  and  conditions, 
**  order  the  inquisition  to  be  superseded 
such  terms  and  conditions  to  be  ftdfill^. 
by  the  lunatic,  &c.,  and  subject  to  saam 
arrangement  respecting  the  lunatic's 
as  he  may,  under  the  circumstanees 
the  case,  Uiink  proper."   Under  the  15* 
section  Uie  Lord  Chancellor  was  em] 
ered,   notwithstanding  traverse,  to  mm 
orders  for  the  management  of  person  t 
estate.     The  cases  referred  to  for  the 
titioner  were  all  previous  to  this  si 
In  Re  Pinks  the  lunatic  waa  dead, 
therefore  the  Court  had  no  joritdic^HKfas. 
In  Sherwood  v.  Saundersan^  there 
no  fund  in  the  possession  of  the 
under  the  lunacy,  the  Court  bad  oi 
payment  of  the  costs  of  the  prooeed%i 

(1)5  Yes.  882. 

(2)  19  Ibid.  280. 

(3)  lDeOtz,M.&0.275:  t.e.32LawJ.^ 
(M.S.)  Chanc.  281. 

(4)  1  Mer.  269. 

(5)  12  Law  J.  Bcp.  (ii.s.)  Chane.  57. 
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out  of  a  fiind  belonging  to  the  lunatic  in 
court  in  a  cause.— The  learned  counsel 
also  referred  to  the  statute  6  Geo.  4. 
c.  53. 

Lord  JnsncB  Kniort  Brucb.— As  the 
case  now  before  the  Court  is,  as  I  under- 
stand it,  simply  upon  the  application  of 
the  son  to  supersede  the  commission,  I 
am  of  opinion  that  the  order  for  the  strper- 
sedeas  should  go,  but  it  must  be  without 
prejudice  to  any  action  which  the  father 
may  be  advised  to  bring  against  the 
son. 

Lord  Justicb  Turner.— -I  am  afraid 
that  the  Court  has,  under  circumstances 
like  those  of  the  present  case,  no  jurisdic- 
tion to  make  any  order  for  costs  against 
the  petitioner,  who  seeks  to  supersede  the 
finding.  It  has  been  contended  that  this 
Court  ought,  before  issuing  the  superse" 
deatf  to  make  provision  for  payment  of 
costs  properly  incurred ;  but  here  there  is 
precisely  that  question  to  be  tried,  and 
therefore  I  agree  with  my  learned  Brother. 


Wood 
May 


V  C  > 

'  g '     *>       CAMPBSLL  9.  BBAUPOY. 

Plea—Duplieity^  WiU^Probaie. 


To  a  hill  against  an  executor  far  payment 
of  a  legacy  the  defendant  pleaded  that  the 
testator  was  at  the  time  of  making  his  will 
and  of  his  death  domiciled  in  France,  and 
all  the  bequests  of  personal  estate  affected 
to  be  made  by  the  said  will  were  by  the  laws 
of  thai  empire  null  and  void :— Held,  that 
the  plea  was  not  double,  as  it  did  not  state 
two  bars  to  the  suit,  but  two  averments  lead' 
ing  up  to  one  bar. 

Although  probate  of  a  will  is  conclusive 
so  far  as  relates  to  the  appointment  ofexecu' 
tors,  H  is  not  conclusive  as  to  the  validity  of 
the  particular  disposiiions  therein  contained  ; 
and  the  above  plea  therefore  was  held  not  to 
he  had  on  that  ground. 

The  bill  in  this  case  was  filed,  on  behalf 
of  an  infant  plaintiff,  against  the  widow 
and  executrix  and  the  two  daughters  of 
Charles  Beaufoyi  the  grandfiither  of  the 


plaintiff,  and  it  stated  the  will  of  the 
testator  in  the  following  terms :— - 

''I  give  and  bequeath  unto  my  dear 
wife  Marie  Rosalie  Beaufoy  all  my  house- 
hold goods,  furniture,  linen,  china,  paint- 
ings and  portraits  in  England  and  France 
for  the  term  of  her  natural  life,  provided 
she  so  long  continues  my  widow;  and 
after  her  decease  or  next  intermarriage  I 
give  and  bequeath  the  same  unto  and 
equally  between  my  two  daughters  Emma 
Ellen  Victorine  Beaufoy  and  Caroline 
Beaufoy,  share  and  share  alike,  to  be 
divided  equally  between  them.  Also  I 
give  and  bequeath  to  my  dear  wife  all  my 
books  for  her  life,  and  at  her  decease  to 
be  divided  equally  between  my  two  daugh- 
ters already  named  as  above.  I  give  and 
bequeath  to  my  dear  wife  whatever  monies 
I  may  have  in  England  at  the  time  of  my 
decease.  Should  my  daughters  aforemen- 
tioned die  unmarried,  then  all  the  furniture, 
&c.,  everything  without  reserve  to  my 
grandson  James  Campbell.  Also  to  the 
said  James  Campbell  I  now  give  and  be- 
queath all  my  gold  and  silver  buttons, 
dressing-cases,  guns  and  pistols.  I  give 
and  bequeath  to  my  dear  wife  for  her  life 
the  cottage  purchased  by  me  at  Upton 
Gray,  and  at  her  decease  to  my  afore- 
mentioned daughters,  or,  if  they  should 
die  unmarried,  then  to  my  grandson  James 

Campbell I  give  and  bequeath  to 

my  grandson  James  Campbell  the  sum  of 
100/.  sterling,  one  moiety  to  be  paid  before 
the  expiration  of  twelve  months  after  my 
decease,  and  the  remaining  50/.  sterling 
before  the  expiration  of  the  second  twelve 
months  after  my  decease."  And  the  tes- 
tator appointed  his  wife  executrix  of  his 
will  and  the  guardian  of  his  two  daughters. 

The  testator  died  in  June  1858,  and 
his  will  was  proved,  by  the  executrix,  in 
the  Court  of  Probate  on  the  17th  of  Sep- 
tember 1858. 

The  bill  prayed  for  payment  of  the 
legacy  of  100/.  bequeathed  to  the  plaintiff, 
and  for  a  declaration  that,  according  to  the 
true  construction  of  the  will,  the  plaintiff 
would,  in  the  event  of  the  death  of  both 
the  daughters  unmarried,  and  subject  to 
the  life  estate  of  the  widow,  become  abso- 
lutely entitled  to  all  the  household  goods, 
&c.  of  the  testator,  and  to  all  his  books 


646 


/•     <■ 


COURTS  OF  CHANCERY  r 


tfCtvtaaiy 


•nd  moniM  in  Eng^aad  at  tbe  time  of  bla 
decease,  and  to  the  cottage  at  Uptoa  Gray, 
and  that  an  inventory  might  be  made  and 
aecounti  taken,  &c. 

The  defendant  Marie  Rosalie  Beaufoy 
pleaded  to  the  whole  bill,  except  so  much 
as  sought  relief  in  respect  of  the  cottage 
at  Upton  Gray,  that  the  testator  was,  at 
the  date  of  bis  will,  and  also  at  the  time 
of  his  death,  domiciled  in  the  empire  of 
France,  and  all  the  bequests  of  personal 
estate  affected  to  be  made  by  the  said  will 
were,  by  the  laws  of  the  said  empire,  null 
and  void. 

The  plea  waa  set  down  for  argument. 

Mr»  Oijfdrd  and  Mr,  BedweU^  in  sup- 
port of  the  plea.— >The  fact  of  probate 
having  been  granted  in  this  country  does 
not  preclude  the  Court  from  saying  that 
this  instrument,  although  a  Tslid  will  so 
far  as  it  appoints  an  executor,  has  no  other 
operation  if  the  law  of  England  requires 
that  the  law  of  France  should  be  applied 
in  the  distribution  of  the  property^-per 
Jiord    Eldon,    in    Thwrntwa    ▼•    Curling 

(1). 


They  referred  also 

Whicker  v.  Hume,  ttnte,  390. 

AUen  y.  M^Phenan.  12  Law  J.  Rep. 

(n.s.)  Chanc.   97:    reversing  s.e. 

11  Law  J.  Rep.  (n,8.)  Chanc.  59; 

5  Beav.  469;  1  H.L.  Cas.  191. 
Code  Civil,  liv.  8.  tit.  2.  ch.  7.  art 

1078  (2). 

Mr.  W.  J.  BoviU  (with  Mr.  Relt).  for 
the  plaintiff,  contended  that,  probate  hav- 
ing been  granted,  the  validity  of  the  will 
could  not  be  disputed.  The  plea  was  also 
bad  for  multifariousness. 

Mr.  Giffardf  in  reply,  cited** 
Meardo  v.  Oarciae,  12  CI.  &  F.  868. 
Mitford  on  Pleading.  6th  ed.  846. 

Wood,  V.C.*-The  case    before    Lord 

(1)  S  Sim.  810. 

(2)  **  Si  le  partage  n'wt  pai  fait  entre  tons  lat 
cnfana  qui  exiiitcroDt  A  l*<poqae  da  d^ote  et  let 
^•aoendaiia  de  eenx  pT6d6o6d^8,  le  partage  lera  nul 
povr  le  tout  II  en  ponrra  %tn  proToqoS  un 
noiiveau  dana  la  Ibnae  legale,  loit  par  lea  enfans 


Eldon  (Tkf^im  v.  Curling  is  preciiely 
in  point,  and  there  is  not  a  shadow  of 
authority  the  other  way.  Allen  v,  M*Pker* 
son.  in  which  the  validity  of  the  pro. 
bate  was  sought  to  be  impeached,  hai 
clearly  no  application.  When  probate  has 
been  taken  out  it  is  condnsiTe  against 
everybody  that  a  will  has  been  made,  but 
it  does  not  at  all  establish  the  Tslidity  of 
the  dispositions  contained  in  the  will, 
Mr.  Justice  Williams,  in  his  Tnalue  <m 
Exeeutora.  says  (p.  1367,  5th  ed.)^"  It 
appears  that  a  different  doctrine  preTaili 
with  respect  to  the  distribution  of  the 
personal  estate  of  a  deceased  when  in  the 
hands  of  an  executor  or  administrator  frosi 
that  which  is  established  with  retprct  to 
the  grant  of  probate  or  administration  by 
which  he  is  empowered  to  possess  himself 
of  such  estate,  for  with  regard  to  the  lat- 
ter the  aiiue  of  the  property  legnktei  the 
jurisdiction.  Although  the  right  to  •ii> 
cession  is  to  be  regulated  according  to  the 
law  of  the  country  where  the  decesacd  was 
domiciled,  yet  the  administratioa  of  the 
estate  must  be  in  the  country  where  poi« 
session  of  it  is  taken  and  held  under  law- 
ful authority.'*  Therefore,  you  must  take 
out  probate  in  the  country  where  the  pro* 
perty  exists,  and  then  comes  the  question 
how  the  property  is  to  be  distributed.  The 
plea  very  properly  admits  the  will,  hot 
avers  that  by  Uie  law  of  the  coontry  where 
the  testator  was -domiciled  every  single 
disposition  which  he  has  made  is  noil  end 
void.  The  only  question  is  whether  the 
plea  is  sufficiently  precise,  since  it  might 
be  that  the  bequests  are  void,  becsuse  the 
instrument  iUelf  is  void.  Tbst  question, 
however,  you  cannot  raise,  because  the 
probate  is  conclusive  that  it  is  a  ^^^ 
instrument  qu^  will,  according  to  the  Uw 
of  the  country  where  probate  has  been 
granted.  The  defendant's  plea,  therefore, 
must  be  taken  as  admitting  that,  aoeording 
to  the  law  of  this  country,  it  is  perfectly 
valid  and  good  for  the  purpose  of  mshiog 
herself  mistress  of  the  property,  though 
not  for  the  purpose  of  shewing  wbst  is  to 
be  done  with  the  property  when  obtained: 

ea  deacendans  qui  n'y  amoBt  fa9iii  asesne  pait* 
edit  mime  par  cenz  cntie  qoi  le  partage  aart  Hi 
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Uuit  ia,  tiiat  it  is  eCaetnal  for  the  apfKiint* 
ment  of  exeenton,  but  inTalid  with  re- 
spect to  the  particular  ditpositionB. 

Then,  as  to  the  plea  being  double.  It 
does  not  state  two  bars  to  the  suit,  but 
two  aTerments  leading  up  to  one  bar.  In 
order  to  get  at  a  complete  bar,  you  are 
obliged  to  aver  two  facts,  neither  of  which 
tsken  singly  would  be  8u£Bcient.  The 
facts  are  properly  averred,  and  the  plain- 
tiff must  take  issue  upon  the  plea,  which 
will  be  allowed,  but  without  costs. 


Stuaet.V.C, 
April  29. 


'  In  the  matter  of  j.n,  welch- 

MAN   AND  ANNA  IfAROA- 

RBTTA,  HIS  wife;  and  in 
the  matter  of  the  trus- 
tees' RELIEF  ACTS. 


Baron  and  Feme — ffife^s  Property,  and 
Seitiemeni  thereof. 

The  whole  of  a  fund  in  court  belonging 
Is  a  married  woman  was  sealed  (under  the 
eiremnsimnees)  upon  herself  and  children^ 
in  exclusion  of  the  assignee^  for  valuCf  of  her 
husband  ;  though  she  W4U  in  the  receipt  of  a 
further  income  for  life  of  26/.  a  year^  and 
Uoing  with  her  husband. 


Upon  the  death  of  her  Esther,  in  June 
1858,  Anna  Msrgaretta,  wife  of  John  Henry 
Welchman,    became   entitled,   under  the 
trusts  of  an  indenture  dated  in  February 
1806,  to  an  absolute  interest  in  possession 
in  one-sixth  part  of  two  sums  of  5,000^. 
Si.  per  cent,  reduced,  and  1,984/.  ]2f.  Sd. 
31,  per  cent,  stock,  standing  in  the  names 
of  trustees,  upon  the  trusts  of  the  inden- 
ture.    The  trustees,  after  paying  off,  by 
the  direction  of  the  husband  and  wife,  a 
mortgage  of  300/.  and  interest,  which  they 
had  effected  upon  the  trust  f\inds,  paid  the 
balance  of  the  proceeds  of  her  share  of  the 
trust  funds,  amounting  to  800/.,  into  court, 
under  the  provisions  of  the  Trustees'  Relief 
Acts.     The  fund  was  claimed,  on  the  one 
hnnd^  by  the  petition  of  J.  H.  Welchman 
and  Anna  Margaretta  his  wife,  and  on  the 
other,    upon   cross -petition,  by   William 
Parton,  to  whom  J.  H.  Welchman  and  his 
wife  had  assigned  it  for  valuable  consider- 


atfon,  by  an  indenture  dated  in  June 
1854. 

The  question  was,  whether  Anna  Mar- 
garetta Welchman*s  equity  to  a  settlement 
out  of  the  fund  extended,  under  the  cir- 
cumstances, to  the  whole  fbnd,  or  only  to 
a  part  thereof. 

The  facts  disclosed  by  the  evidence  were 
the  following  :*-The  msrriage  between  J. 
H.  Welchman  and  his  wife  took  place  in 
January  1847,  and  there  was  issue  thereof 
one  child  only.  No  settlement  or  agree- 
ment for  a  settlement  upon  the  wife  had 
been  made  or  entered  into  by  the  husband 
upon  or  since  the  marriage ;  and  in  No- 
vember 1856  the  husband  was  adjudicated 
a  bankrupt.  The  husband  had  not  since 
been  engaged  in  any  business  or  calling, 
and  was  wholly  unable  to  aid  in  maintain- 
ing bis  wife  and  child,  whose  only  means 
of  support  (exclusive  of  the  trust  fund,  of 
which  a  settlement  was  now  asked  for) 
were  derived  partly  firom  the  lady's  friends, 
and  partly  from  the  annual  income  of  26/. 
arising  from  the  dividends  of  a  sum  of 
stock  in  which  she  was  entitled  to  a  life 
interest  under  the  will  of  her  fether. 

Mr.  Bacon  and  Mr.  H.  C.  Ward,  for 
Mrs.  Welchman,  argued  that,  under  the 
circumstances,  considering  the  inability  of 
the  husband  to  aid  in  maintaining  his 
wife,  and  the  slender  means  possessed  by 
her,  Mrs.  Welchman  was  entitled  to  have 
the  whole  fund  settled  upon  her.  The 
amount  to  be  settled  upon  the  wife  was  in 
the  discretion  of  the  Court,  according  to 
the  particular  circumstances  of  each  case ; 
and  the  fact  of  desertion  of  the  wife  by  the 
husband  was  not  necessary  in  order  to  in- 
duce the  Court  to  settle  the  whole  fund 
upon  her.— 

SciStt  V.  SpasheU,  3  Mac.  &  G.  599 ; 
8.  c.  21  Law  J.  Rep.  (n.s.)  Chanc 
849. 
In  re  Cutler's  Trust,  14  Beav.  220 ; 
s.  0.  20  Law  J.  Rep.  (n.s.)  Chanc. 
504. 
Koeber  v.  Sturgis,  22  Beav.  588. 
Squires  v.  Ashford,  23  Ibid.  132. 

Mr.  Shebbeare,  for  W.  Parton,  submitted 
that,  unless  the  wife  had  been  deserted  by 
the  husband,  or  was  under  some  other 
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spedal  circumstances  of  destitutioiiy  tlie 
Court  would  not  settle  the  whole  fund 
upon  her.  Here  there  were  no  such  cir- 
cumstances ;  and  the  proper  course  would 
be,  therefore,  to  act  upon  the  general  rule, 
that  one  half  should  be  settled  on  the  wife, 
and  the  other  half  be  given  to  the  assignee 
of  the  husband  —  Bagshaw  v.  Winter ^  5 
De  Oex  &  Sm.  466.     He  cited  also—- 

Vaughan  ▼.  Buck^  1  Sim.  N.S.  284 ; 
s.  c.  20  Law  J.  Rep.  (n.s.)  Chanc. 
335. 

Scott  V.  Spashett,  ubi  supra. 

Ex  parte  Pugh,  1  Drew.  202. 

Mr,  Roxburgh  appeared  for  the  trustees* 

Stuart,  V.C.  said  he  did  not  consider 
it  essential  to  the  claim  of  the  wife  to  have 
the  whole  fund  settled  upon  herself  and 
her  children,  that  she  should  have  been 
deserted  by  her  husband.  The  question 
to  be  considered  was,  whether  her  whole 
income,  from  whatever  source  derivedi 
would  afford  a  reasonable  means  of  sub- 
sistence for  herself  and  children.  In  the 
present  case,  the  whole  of  such  income, 
including  that  of  the  whole  of  the  fund 
sought  to  be  settled,  appeared  but  a  very 
slender  provision  for  them.  There  must, 
therefore,  be  the  usual  settlement  of  the 
whole  fund  left,  after  payment  thereout 
of  the  costs  of  all  parties  to  the  present 
application. 


V  C  1 

27  I         ^'  ^^^  BOUTS. 


Stuart 
May 

Stoek^~  Unclaimed  Dividends — Retrans- 
fer  to  ClaimantStatutes,  66  Geo.  3.  c.  60. 
andS  ^9  Vict.  e.  62. 

Retransfer  of  stock  which  had  been  trans- 
ferred to  the  Commissioners  for  the  Reduction 
of  the  National  Debt,  under  the  provisions 
qf  the  statute  66  Geo.  3.  e.  60,  ordered 
upon  a  clear  title  to  the  legal  interest,  but 
a  primd  facie  title  only  to  the  beneficial  in^ 
terest,  being  shewn  to  be  in  the  petitioner* 

In  1806,  Mrs.  Bouts,  a  widow,  pur- 
chased the  sum  of  148/.  stock,  and  placed 
it  in  the  joint  names  of  herself,  her  infant 


son  Henry  Bouts,  and  her  brother.  Mn. 
Bouta  died  in  1821,  and  her  brother  in 
1838.  Since  that  time  no  dividends  had 
been  received,  and  the  som  of  stock  had 
been  transferred  to  the  Commissiooers  for 
the  Reduction  of  the  National  Debt. 

This  was  a  petition,  under  statutes  56 
Geo.  3.  c.  60.  and  8  &  9  Vict  c.  62,  for 
the  retransfer  of  the  sum  of  stock  to  the  ion, 
and  for  payment  to  him  of  the  arrears  of 
dividends  accrued  due  in  respect  thereof. 
The  petition  stated  that  it  was  believed 
that  the  purchase  was  made  out  of  the 
residue  of  the  estate  of  the  deceased  hus- 
band of  Mrs.  Bouts,  of  which  she  wsi 
administratrix ;  but  there  was  no  satisfac- 
tory evidence  for  what  purpose  the  stock 
had  been  invested.  The  question  was 
whether,  in  the  absence  of  farther  evidence 
as  to  who  was  entitled  to  the  beneficial 
interest  in  the  stock,  the  Court  could  direct 
a  retransfer  to  the  son. 

Mr.  J.  Pearson  appeared  to  support  the 
petition. 

Mr.  fViekens,  for  the  Attorney  General 
and  the  Commissioners  for  the  Redaction 
of  the  National  Debt. 

Stuart,  V.C.  said,  that  in  Ex  farti 
Ram  (1)  an  inquiry  had  been  directed  ss 
to  the  beneficial  title,  the  Court  there 
holding  that  the  course  to  be  adopted 
was  matter  of  discretion  to  be  exercised 
in  each  particular  case.  In  the  present 
case  everything  appeared  to  be  doubtful, 
except  the  legd  title  of  the  petitioner,  who 
was  satisfactorily  shewn  to  be  the  survivor 
of  the  three  persons  in  whose  names  the 
stock  had  stood.  It  appeared,  however, 
reasonably  probable  that  the  son  was  also 
entitled  to  the  beneficial  interest  in  the 
funds.  The  order,  therefore,  would  be  that, 
on  payment  of  the  costs  of  the  Attorney 
General  and  of  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  the  stock 
be  transferred  and  the  dividends  paid  to 
the  petitioner  H.  Bouts. 


(1)  3  Myl.  &  Or.  26. 
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BERNARD  V.  MIMSHULL. 


Wood,  V.C 
April 
May 

Will-^Construciion — Precatory  7Vii5<— 
Failure  of  particular  Trust  ^^  Residuary 
Atmesi—'*  Other''— I  Vict.  c.  26.  s.  27. 
— Fwie  Covert. 

/ft  order  to  raise  a  trust  by  precatory 
Mswds  M  a  will  there  must  be  a  certain  sub' 

^^tei-maUer  and  a  certain  object;  but  it  is 
'99ti  necessary  that  the  object  should  be  so 
^fiaed  that  it  can  be  distinctly  ascertained : 

^  there  is  a  definite  object  intended^  that  is 

^  sufficient  creation  of  a  trust  to  exclude 
<ie  legatee  from  takiny  beneficially, 

ThuSf  where  a  testatrix  bequeathed  to 
Ar  huAand  absolutely  a  specific  sum  of 
^8,000/.,  and  requested  that  after  reserving 
^  his  own  absolute  use  and  benefit  2,000/.,  he 
mould  make  such  disposition  of  the  remainder^ 
ms  he  might  deem  most  desirMe,  to  carry  out 
^er  wisheSf  often  expressed  to  him  by  word, 
^nd  it  appeared  that  she  had  never  ex- 
jpressed  any  wishes  on  the  subject,  it  was 
keld,  that  there  was  a  definite  object  in- 
tended;  and  though  that  oJbject  could  not  be 
ascertained,  there  was  a  sufficient  creation 
cfa  trust  to  exclude  the  husband  from  taking 
Ae  beneficial  interest  in  the  remainder  of 
the  fund,  although  the  trust  itself  failed. 

Under  the  21th  section  of  the  Wills  Act, 
a  general  bequest  by  a  married  woman  will 
include  property  over  which  she  has  a  power 
of  appointment. 

A  bequest  of  **  all  and  singular  other  my 

property  and  estate'*  will  include  not  only 
everything  not  before  mentioned  in  the  will, 
but  everything  the  previous  disposition  of 
which  fails,  unless  it  appears  from  the  will 
<Wl  the  property  comprised  in  the  previous 
disposition  was  intended  to  be  excepted  for 
M  purposes  from  the  residuary  bequest,  and 
«o<  merely  for  the  purpose  of  giving  it  to  the 
P^rUeular  legatee. 

William  Minahull,  by  his  will,  dated 
t^e  ith  of  July  1834,  bequeathed  to  trus- 
^»  a  sum  of  13,000/.,  upon  trust  for 
"\mtment;  and  after  the  decease  and 
»il«rc  of  issue  of  his  daughter,  Martha 
J^uisa  Minshull,  upon  such  trusts,  &c.  as 
hw  said  daughter  should  by  will  appoint ; 
J^ndm  default  of  appointment  for  her  next- 
ot-Win,  according  to  the  statutes. 
Siw  81EXB8,  XX  Vin.-CeANc, 


The  testator  died  in  1836 ;  and  Martha 
Louisa  Minshull  afterwards  intermarried 
with  the  plaiutiff,  Thomas  Tyringham 
Bernard.  There  never  was  any  issue  of 
the  marriage,  and  Martha  Louisa  Bernard 
died  in  tf^e  lifetime  of  her  husband,  having 
first  executed  a  will  or  testamentary  ap- 
pointment, whereby,  after  reciting  the  will 
of  her  late  father,  she  proceeded  to  appoint 
as  follows  : — **  I  hereby  appoint  the  said 
13,000/.,  and  the  said  other  trust  property 
so  vested  in  trustees  by  the  will  and  codi- 
cils of  my  late  father,  to  go  as  follows, 
that  is  to  say,  the  whole  to  my  husband, 
Thomas  Tyringham  Bernard,  Esq.  abso- 
lutely ;  but  it  is  my  request  to  him,  that 
after  reserving  to  his  own  absolute  use  and 
benefit  the  sum  of  2,000/.,  and  applying 
all  the  interest,  rents  and  dividends  arising 
from  the  above  settled  property  to  his  own 
sole  use  and  benefit  during  the  term  of  his 
natural  life,  he  will  make  such  disposition 
of  the  remainder  by  will,  deed  or  settle- 
ment, as  he  may  deem  most  desirable,  to 
carry  out  my  wishes  often  expressed  to 
him  by  word.  .  . .  And  as  to  all  and  sin- 
gular other  my  property  and  estate,  real 
and  personal,  whatsoever  and  wheresoever 
situate,  whether  secured  to  me  by  marriage 
settlement  or  otherwise,  I  give,  devise  and 
bequeath  the  same  absolutely  to  my  said 
husband,  T.  T.  Bernard,  Esq.;  and  I  ap- 
point my  said  husband,  T.  T.  Bernard,  my 
sole  executor  of  this  my  last  will  and 
testament.'* 

The  bill  was  filed,  by  T.  T.  Bernard, 
agtgnst  the  next-of-kin  of  his  deceased 
wife,  claiming  to  be  entitled  for  his  own 
absolute  benefit  (after  giving  credit  for  a 
sum  of  2,000/.  which  he  had  already  re- 
ceived) to  the  whole  of  the  13,000/.  and 
other  trust  property ;  and  it  prayed  for  a 
declaration  in  accordance  with  this  claim 
and  consequential  relief. 

In  an  affidavit,  filed  by  the  plaintifi^,  the 
following  passage  occurred  :^**'  The  said 
Martha  Louisa  Bernard  never  during  her 
life  expressed  to  me,  by  word  or  otherwise, 
any  intention  or  wish  as  to  the  disposition 
of  the  sum  of  13,000/.,  over  which  she  had, 
by  the  will  of  her  father,  the  said  testator, 
W.  Minshull,  a  power  of  appointment  or 
disposition  (less  the  sum  of  2,000/.,  which 
by  her  said  will  or  testamentary  appoint- 
ment she  gave  to  me  for  my  absolute  use 
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and  benefit),  or  of  the  other  trust  property 
over  which  she  had  a  power  of  disposition 
under  the  said  will  of  the  said  testator  W. 
Minshully  and  of  which  she  disposed  by 
her  will,  or  of  any  part  thereof  respec- 
tively. She  often,  in  conversatV)n8  with 
me,  referred  to  a  disposal  of  her  property, 
but  never  expressed  herself  definitely  on 
the  subject ;  and  I  believe  from  such  con- 
versations that  at  the  date  of  her  will,  and 
also  at  the  time  of  her  decease,  she  had  not 
made  up  her  mind  for  whose  benefit  she 
would  wish  the  said  trust  funds,  or  any 
part  thereof,  to  be  applied  after  my  de- 
cease. It  is,  however,  my  opinion,  judging 
from  such  conversations  which  I  had  with 
her  during  her  last  illness,  that  it  was  her 
wish,  at  the  period  of  her  decease,  that  her 
own  relations,  of  different  degrees,  or  some 
of  them,  should  be  the  parties  benefited 
(exclusively  of  my  children,  whose  mother 
was  her  second  cousin).  This  conclusion 
I  have  drawn  from  the  tenor  of  her  obser- 
vations to  me  respecting  her  own  kindred ; 
but  she  was  averse  to  giving,  and  never 
gave  to  me,  any  specific  plan  to  guide  me, 
nor  did  she  ever  name  any  specific  object, 
or  any  specific  objects,  in  whose  favour 
she  wished  to  bestow  any  benefit,  nor  did 
she  ever  name  any  specific  sum  or  sums  as 
the  amount  she  desired  any  object,  or  class 
of  objects,  to  receive.  She  apparently  had 
not  confidence  in  her  own  judgment  on 
the  subject,  and  often  spoke  of  future  cir- 
cumstances which  might  occur  to  affect  the 
condition  of  her  kindred ;  and,  under  the 
circumstances  aforesaid,  there  is  no  person 
or  object,  nor  class  of  persons  or  objects, 
in  whose  favour  I  could,  by  deed,  will  or 
settlement,  dispose  of  the  said  trust  funds, 
or  any  part  thereof,  after  my  decease,  in 
pursuance  of  any  wish  or  desire  ever  ex- 
pressed to  me  by  my  said  wife,  the  said 
Martha  Louisa  Bernard.*' 

Mr.  Dart  (with  Mr,  Roll),  for  the  plain- 
tiff, contended  that  he  was  entitled  to  the 
whole  of  the  13,000/.  In  the  first  place 
there  was  no  trust ;  for  in  order  to  create 
a  trust  the  words  must  be  so  used  that 
upon  the  whole  they  ought  to  be  construed 
as  imperative,  the  subject  of  the  recom- 
mendation or  wish  must  be  certain,  and 
the  objects  or  persons  intended  to  have  the 
benefit  must  also  be    certain — Knight  v. 


Knight  (1),  and  these  three  requisites  must 
co-exist.—* 

Gary  v.  Gary,  2  Sch.  &  Lef.  178, 189. 
Sale  V.  Moore,  1  Sim.  534. 
Meredith  v.  Heneage^  Ibid.  542. 
BardswellY.  Bardswell,  9  Ibid.  819; 
8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc. 
268. 
Johnson  v.  Rowlands,  2  De  Gex  &  Sm. 
356;  8.  c.  17  Law  J.  Rep.  (n.s.) 
Chanc.  438. 
Macnab  v.  Whiibread,  17  Beav.  299. 
Green  v.  Maraden,  1  Drew.  646 ;  s.  c. 
22  Law  J.  Rep.  (n.s.)  Chanc.  1092. 
Palmer  v.  SimmondSy  2  Ibid.  221. 
But,  at  all  events,  if  a  trust  were  intended, 
none  has  been  created,  and  this  is  not  a 
case  where  the  next-of-kin  can  clum  as 
for  a  failure  of  a  trust,  because  the  plaintiff 
is   clearly  entitled    under  the  residuary 
bequest— 1  Viet.  c.  26.  s.  27. 
He  also  referred  to— 
Briggs  v.  Penny,  3  Mac.  &  G.  546 ; 
8.  c.  21  Law  J.  Rep.  (n.s.)  Chanc 
265. 
Re  Harries*  Trust,  1  Johns.  199. 
Re  Pinckard's  Trust,  27  Law  J.  Rep. 

(n.s.)  Chanc.  422. 
Williams  V.  Williams,  I  Sim.  N.S.  858; 
8.  c.  20  Law  J.  Rep.  (n.s.)  Chanc. 
280 :  22  Law  J.  Rep.  (n.s.)  Chanc. 
639;  17Beay.  156. 
Cogswell  ▼.  Armstrong,  2  Kay  &  J. 

227. 
Cambridge  y.  Rous,  8  Ves.l2. 
Easum  v.  Appleford,  5  M.  &C.56; 

s.  c.  1 0  Law  J.  Rep.  (n.s.)  Chanc.  81 : 

affirming  10  Sim.  274. 

Wood,  V.C— Mr.  Shapter,  you  need 
not  argue  the  question  whether  the  plaintiff 
was  or  was  not  intended  to  be  a  trustee. 
Briggs  v.  Penny  is  conclusive  upon  that 
point.  . 

Mr.  Shapter,  Mr.  Giffard,  Mr.  Tnpp 
and  Mr.  C.  T.  Simpson,  fqr  the  next-of- 
kin,  contended  that  a  valid  trust  had  been 
created  in  fevour  of  the  tcsUtrix's  rela- 

tives**— 

Brown  v.  Higgs,  4  Ves.  708 ;  s.  c,  5 

Ibid.  495;  8  Ibid.  561. 

(1)  8  Bear.  148, 172;  s.c.  9  Law  J.  Rep-  (s*-^ 
Chanc.  354:  and  on  appeal,  ««».  Knight  «• 
Boughton,  11  CI.  &  F.  513. 
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Pope  ▼•  Whiteombet  3  Mer.  689 :  cor- 
rected from  the  Registrar's  Book,  2 
Sugden  on   Powers,  App.  No.  29f 
7th  ed. 
Tiffin  V.  Longman,  15  Beav.  275* 
Finch  ▼.  HoUingaworth,  21  Ibid.  112  ; 
s.c.  25  Law  J.  Rep.  (N.8.)Chanc.  55. 
Or  if  no  trust  was  created,  then  there  was 
an  intestacy,  and    the   next-of-kin   were 
entitled  under  the  will  of  the  original  tes- 
tator, as  the  residuary   bequest  will  not 
inclade  the  property,  the  testatrix  having 
e?inced  a  contrary  intention. — 
1  Fiet.  c.  26.  *.  27. 
DoeY.  Pearaony  6  East,  173. 
Upjohn  V,  Upjohn,  7  Beav.  59 ;    s.  o. 
10  Law  J.  Rep.  (n.s.)  Chanc.  328 ;  4 
Beav.  246. 
Cireuiitv.  Perry,  23  Ibid.  275. 
Pom/ret  v.  Perring,  5  De  Gex,  M.  & 
G.  775;  s.c.  24  Law  J.  Rep.  (n.s.) 
Chanc.  187;  18  Beav.  618. 
Besides,  the  27th  section  of  the  Wills  Act 
does  not  apply,  for  by  the  8th  section  no 
will  made  by  any  married  woman  is  valid 
except  such  a  will  as  might   have   been 
made  by  a  married  woman  before  the  pass- 
ing of  the  act ;  and  before  the  passing  of 
the  act  a  gift  of  residue  would  not  have 
operated  as  an  appointment.     They  cited 
also  Griffiths  v.  Gale  (2). 
Mr,  Dart,  in  reply. 

May  11.— Wood,  V.C. — In  this  case  I 
reserved  my  judgment  more  on  account  of 
the  numerous  authorities  which  were  cited 
than  on  account  of  any  difficulty  I  felt  in 
determining  the  points  that  were  argued. 
The  question  arises  simply  upon  a  testa- 
mentary appointment  made  by  Mrs.  Bernard 
under   a  general  power  of  appointment 
contained  in  her  father's  will.— [His  Honour 
read  the  will  of  the  testatrix  and  proceeded] 
—Now,  the  first  question  that  arose  upon 
this  will  was,  whether  or  not  the  husband, 
who  is  the  plaintiff  in  this  suit,  took  the 
whole  13,0001.  absolutely  and  discharged 
from  any  trust,  regard  being  had  to  the 
words  which  follow  the  absolute  gift,  and 
which  words  are  not  in  the  form  of  a  trust, 
but  only  of  a  request  that,  "  after  reserving 
for  his  own  absolute  use  and  benefit  the 


(2)  12  Sim.  354;  s.c.  13  Law  J.  Rep.  (n.s.) 
Chanc.  286. 


sum  of  2,000/.,  and  applying  all  the  inter- 
est, &c.  arising  from  the  above  settled 
prbperty  to  his  own  sole  use  and  benefit 
during  his  life,  he  will  make  such  disposi- 
tion of  the  remainder  by  will,  deed  or 
settlement  as  he  may  deem  most  desirable 
to  carry  out  my  wishes  often  expressed  to 
him  by  word."  The  plaintiff  argued  upon 
that  part  of  the  case  that,  he  having  denied 
that  the  testatrix  ever  expressed  to  him 
any  definite  intention  or  wish  as  to  the 
disposition  of  the  money,  the  Court  could 
not  hold  that  any  intention  to  create  a 
trust  existed;  but  upon  that  part  of  the 
argument  I  did  not  hear  the  defence,  con- 
sidering that,  whether  a  valid  trust  was 
created  or  not,  there  was,  at  all  events,  an 
intention  to  create  one. 

It  was  then  contended  that  there  was  no 
trust  created  by  this  instrument,  inasmuch 
as  formal  words  expressive  of  a  trust  have 
not  been  used ;  and  in  order  to  create  a 
trust  where  formal  words  have  not  been 
used,  but  only  words  expressive  of  a  hope 
or  request,  there  must,  according  to  the 
authorities,  be  both  a  certain  object  and  a 
certain  subject  of  the  bequest.  With  re- 
ference to  that,  I  prefer  using  the  words  of 
other  Judges  to  my  own,  and  I  find  the 
matter  very  well  considered  in  the  judg- 
ment of  Lord  Cranworth  in  Williamt  v* 
Williams,  At  the  conclusion  of  the  argu- 
ment he  says,  "  The  real  question  in  all 
these  cases  always  is,  whether  the  wish,  or 
desire,  or  recommendation  that  is  expressed 
by  the  testator  is  meant  to  govern  the  con- 
duct of  the  party  to  whom  it  is  addressed ; 
or  whether  it  is  merely  an  indication  of 
that  which  he  thinks  would  be  a  reasonable 
exercise  of  the  discretion  of  the  party; 
leaving  it,  however,  to  the  party  to  exer- 
cise his  own  discretion.  That  is  the  real 
question.'*  Those  words  appear  to  me 
accurately  to  express  the  rule  of  the  Court. 
I  apprehend  that  in  laying  down  the  rule 
that,  in  order  to  create  a  trust  by  precatory 
words,  there  must  be  a  certain  subject- 
matter  and  a  certain  object,  it  was  not 
intended  to  lay  it  down  that  it  must  appear 
with  certainty  who  were  the  objects  in- 
tended to  be  benefited ;  because  if  by  the 
precatory  words  the  legatee  were  requested 
to  apply  the  property  "for  the  benefit 
of  ,"  or  ''for  the  benefit  of  the 

person  named"  in  a  certain  paper,  and  no 
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inch  paper  is  found,  that  is  not  the  species 
of  uncertainty  which  is  referred  to  in  the 
rule.  But  I  apprehend  that  what  is  meant 
by  the  rule  is  this,  that  you  are  to  ascer- 
tain whether  the  precatory  words  amount 
merely  to  a  recommendation,  leaving  a 
discretion  to  be  exercised  by  the  legatee, 
or  whether  they  constitute  a  definite  direc- 
tion to  him ;  and  if  from  the  uncertainty  of 
the  amount  and  the  want  of  any  explicit 
direction  as  to  the  objects  to  be  benefited, 
you  infer  that  the  words  are  used  not  for 
the  express  purpose  of  creating  a  trust, 
but  simply  as  indicating  a  reliance  upon 
the  discretion  of  the  legatee,  and  a  wish 
to  leave  it  to  his  discretion  whether  he  will 
adopt  the  suggestions  of  the  testator  or  no, 
the  Court  will  not  in  such  a  case  hold  that 
any  trust  has  been  created. 

On  a  subsequent  day,  Lord  Cran worth 
made  the  following  remarks :  —  **  It  has 
been  said  that  the  points  to  be  inquired 
into  are,  first,  whether  the  subject-matter 
to  which  the  precatory  words  apply  is 
clear;  and,  secondly,  whether  the  fa- 
voured objects  are  distinctly  ascertained : 
and  when  these  two  requisites  concur, 
that  is,  when  there  is  no  doubt  as  to 
the  property  to  which  or  the  persons  to 
whom  the  precatory  words  refer,  there  it 
would  seem  to  have  been  sometimes  as- 
sumed, that  such  words  are  as  obligatory 
as  words  creating  an  express  trust.  I 
confess  that  this  reasoning  has  never  car- 
ried conviction  to  my  mind.  I  doubt  if 
there  can  exist  any  formula  for  bringing  to 
a  direct  test  the  question  whether  words 
of  request,  or  hope,  or  recommendation  are 
or  are  not  to  be  construed  as  obligatory. 
It  may  be  very  safe  in  general  to  say  that 
when  there  is  uncertainty  as  to  the  subject- 
matter,  or  as  to  the  objects  in  whose  favour 
the  request,  or  hope,  or  recommendation  is 
expressed,  there  precatory  words  cannot 
have  been  intended  to  be  absolutely  bind- 
ing; but  the  converse  of  the  proposi- 
tion is  by  no  means  equally  true. 
The  subject-matter  of  the  bequest  and 
the  objects  of  the  testator's  bounty 
may  be  perfectly  ascertained,  and  yet  the 
context  may  shew  that  words  of  hope,  or 
request,  or  recommendation  were  not  in- 
tended to  interfere  with  the  absolute  dis- 
cretion of  the  legatee."  In  other  words, 
these  canons  of  construction  are  valuable 


as  affording  a  general  rule  for  the  guidance 
of  the  Court  in  the  absence  of  particular 
expressions ;  but  in  the  construction  of 
every  will  the  whole  document  must  be 
carefully  weighed  and  considered. 

Here  it  appears  to  me  that  I  am  really 
concluded  by  the  authority  of  Briggs  v. 
Penngf  for  that  was  a  case  far  less  strong 
than  the  present  for  holding  that  a  trust 
was  created,  because  in  that  case  there  was 
an   absolute  gift  with  only  these  words 
superadded,  "  well  knowing  that  she  will 
make  a  good  use  and  dispose  of  it  in  a 
manner  in  accordance  with  my  views  and 
wishes."  "  Well  knowing,*'  it  may  be  said, 
is  somewhat  stronger  than  the  word  "  re- 
quest," as  leading  somewhat  nearer  to  the 
implication  of  a  trust ;  but,  on  the  other 
hand,  **  that  she  will  make  a  good  use  and 
dispose  of  it,"  were  words  extremely  apt 
for  shewing  that  the  legatee  was  to  have 
the  disposal  of  it  absolutely,  according  to 
her  own  will,  instead  of  Uie  will  of  the 
testatrix.     I  ought  to  observe  that  there 
was  in  that  case  a  gift  to  Sarah  Penny  of 
8,000/.,  and  a  likesum  of  3,000/.  inaddition 
for  the  trouble  she  would  have  in  acting  as 
executrix;  but  the  grounds  on  which  Lord 
Truro  placed  his  judgment  are  the  follow- 
ing, and  I  must  say  I  think  they  apply 
much    more    strongly    here.      He    says 
(3   Mac.   ^    G.   555),  ''With  reference 
to  the  third  condition,  it  has  been  con- 
tended that  the  object  is  not  certain,  and 
it  has  been  stated,  and  with  truth,  that 
vagueness  in  the  object  is  regarded  as  evi- 
dence that  no  trust  was  intended  to  be 
created ;  and  it  has  been,  in  effect,  argued, 
and,  indeed,  with  very  great  plausibility, 
that  the  words  which  are  superadded  to 
the  bequest  are  merely  expressive  of  the 
testatrix's  full  conviction  from  her  reliance 
on  the  character  of  Miss  Penny,  that  she 
would  make  as  good  use  of  what  was 
given  her  as  of  her  own  property,   and 
would,  in  fact,  dispose  of  it  in  such  a  way 
as  would  further  those  objects  which,  as 
the  intimate  friend  of  the  testatrix,  she 
well  knew  that  the  testatrix  was  desirous 
of  promoting.     Specious,  however,  as  this 
construction  undoubtedly  is,  I  am  of  opin- 
ion that  it  is  not  the  true  construction  of 
these  words.     It  is  assuming  the  whole 
question  to  say  that  'views  and  wishes* 
are  too  vague  to  import  a  trust.    The  (act. 
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tbat  tbe  testatrix  *  well  knew '  or  believed 
that  Miu  Penny  would  dispose  of  the 
property  in  a  manner  in  accordance  with 
the  testatrix's  views  and  wishes,  of  neces- 
sity implies  that  the  testatrix  assumed 
that  nich  views  and  wishes  were  already, 
or  woald  thereafter  either  in  writing  or 
Terlwlly  be  made  known."  That  is  a  strong 
way  of  patting  it,  no  doubt,  bnt  it  shews 
what  ii  meant  by  the  Court  in  speaking  of 
tbe  certainty  of  the  object ;  that  is  to  say, 
the  question  is  not  whether  or  not  the  ob- 
ject if  so  defined  that  it  can  be  distinctly 
aseertained,  but  whether  it  has  been  pur- 
posely left  undefined  in  order  to  give  the 
donee  tbe  power  of  selection,  in  which  case 
it  woald,  of  course,  be  very  strong  evi- 
dence to  shew  that  what  was  expressed  by 
way  of  wish  was  not  intended  by  way  of 
tnitt;  but  where  there  is  a  definite  object 
intended,  although  you  may  not  be  able 
to  ascertain  what  that  object  is,  there  a 
clear  tnut  is  created. 

In  this  case,  it  is  quite  clear  that  the 
testatrix  never  intended  her  husband  to 
have  the  beneficial  enjoyment  of  the  pro- 
perty. The  expression  used  in  the  ap- 
pointment of  the  13,0001.  is  "  to  my  hus- 
band Thomas  Bernard  absolutely^**  and  not 
"for  bis  own  absolute  use  and  benefit," 
which  occurs  with  reference  to  the  2,000/. 
She  shews  most  distinctly  what  she  intends 
him  to  have  for  his  own  use,  and  then  she 
proceeds  to  a  request  as  to  the  residue, 
giving  bim  merely  a  discretion,  whether  he 
vill  dispose  of  it  by  will,  deed  or  settle- 
ment, "  as  he  nay  deem  most  desirable  to 
carry  oat  my  wishes  often  expressed  to  him 
byword."  It  is  true  the  husband  says, 
•he  never  did  express  by  word  or  other- 
wise any  intention  or  wish  as  to  the  dis- 
position of  this  property,  but  however 
mistaken  she  may  have  been  in  that  respect, 
it  is  clear  that  she  had  some  wishes  impos- 
<ible  now  to  be  ascertained,  which  it  was 
her  intention  should  he  carried  into  effect ; 
And  it  appears  to  me,  therefore,  in  vain  for 
the  husband  to  contend  that  he  is  entitled 
to  the  beneficial  interest. 

Then,  it  is  contended,  on  the  part  of  the 
next-of-kin,  that  if  the  beneficial  interest 
is  not  intended  for  the  husband,  it  must  go 
to  them  either  as  being  undisposed  of,  or 
else  by  virtue  of  the  trust  which  they  say 
is  disclosed  in  the  statement  of  the  hus- 


band, by  which  they  can  fix  his  conscience 
with  the  particular  objects  of  her  intention, 
for  the  statement  amounts  to  an  admission 
that  there  was  a  definite  class  of  objects, 
viz.  his  wife's  own  relations,  amongst  whom 
she  has  given  him  a  power  of  disposition ; 
and  they  say  that  where  there  is  a  power 
of  division  among  definite  objects  which  is 
not  exercised  by  the  donee,  the  Court  will 
execute  it  in  favour  of  all  the  objects,  treat- 
ing those  words  as  creating  a  valid  trust  in 
their  favour.  It  appears  to  me,  upon  the 
statement  of  the  husband,  impossible  to 
contend  that  there  was  a  definite  trust  in 
favour  of  any  class  of  objects.  Upon  that 
point  Williama  v.  WilliavM  is  an  express 
authority,  that  the  doctrine  of  Brown  v. 
Higga  cannot  be  applied  to  such  a  statement 
as  this.  The  statement  amounts  to  nothing 
more  than  an  opinion  that  it  was  the  wish 
of  the  testatrix,  not  that  her  own  rela- 
tions of  different  degrees,  but  that  they,  or 
some  of  them,  should  be  the  parties  bene- 
fited. In  some  respects  the  expression  is 
weaker  than  that  which  occurred  in  WiU 
lianu  V.  Williama,  where  the  same  contest 
arose.  The  words  which  were  relied  upon 
as  creating  a  trust  in  that  case  were,  *'  It 
is  my  wish  that  you  should  enjoy  every- 
thing in  my  power  to  give,  using  your  judg- 
ment as  to  where  to  dispose  of  it  amongst 
your  children  when  you  can  no  longer  enjoy 
it  yourself.  But  I  should  be  unhappy  if  I 
thought  it  possible  that  any  one  not  of 
your  family  should  be  the  better  for  what 
I  feel  confident  you  will  so  well  direct  the 
disposal  of."  And  it  was  held  there  that 
the  word  'family*  was  not  confined  to 
children,  but  included  descendants  in  every 
degree,  and  that  the  wife  was  entitled  to 
the  property  absolutely,  and  not  merely 
for  life,  with  a  power  in  the  nature  of  a 
trust  for  her  children.  Lord  Cranworth 
says,  "I  think  that  the  word  'family'  as 
used  in  the  codicil  is  not  confined  to  chil- 
dren only,  but  would  include  descendants 
in  every  degree.  The  word  '  family '  is 
one  of  doubtful  import,  and  may  according 
to  the  context  mean  children,  or  heir,  or 
next-of-kin.  But,  here,  I  think  the  words 
'of  your  family'  are  equivalent  to  'of 
your  blood,'  that  is,  '  your  posterity,  your 
descendants';"  and  he  says  afterwards, 
"  the  power,  if  it  be  a  power,  is  one  of  dis- 
tribution not  of  selection ;  and  so,  if  the 
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widow  should  die  without  exercising  the 
power,  leaving  children,  grandchildren  and 
great-grandchildren,  they  would  all  take 
as  a  class  per  capita.  It  is  impossible  to 
imagine  that  this  was  ever  contemplated  by 
the  testator,  and  so  the  only  other  conten- 
tion must  prevail,  namely,  that  which  would 
enable  the  wife  to  give  to  any  descendant, 
by  virtue  of  an  absolute  interest  vested  in 
her  by  her  husband."  Those  observations 
are  quite  sufficient  to  shew,  that  where  the 
class  is  so  indefinitely  described  as  here, 
there  is  no  trust  which  the  Court  can  exe* 
cute,  independently  of  the  circumstance 
that  there  is  no  evidence  of  the  intention 
of  the  testatrix  to  benefit  so  vague  and  in- 
definite a  class  beyond  the  mere  opinion  of 
the  husband;  and  the  case  of  Brown  v. 
Higgs^  therefore,  is  not  applicable. 

Then  the  husband  says,  that  if  the  will 
had  imported  into  it  his  statement  of  what 
took  place  between  the  testatrix  and  him- 
•elf,  then,  the  objects  being  so  indefinite, 
it  is  intended  to  leave  the  property  to  be 
dealt  with  at  his  absolute  discretion,  but 
I  cannot  import  into  the  will  what  the 
husband,  however  honestly,  says  he  un- 
derstood as  being  what  she  understood  at 
the  time  of  making  her  will.  What  she 
understood  was  something  that,  as  she 
distinctly  says,  she  believed  to  be  dis- 
tinctly known  to  her  husband,  which  were 
some  wishes,  as  she  says,  often  expressed 
to  him  by  word.  It  is,  I  think,  a  fallacy 
to  say  that  I  can,  by  importing  the  wife's 
wishes  into  the  will,  be  led  on  that  ground 
to  construe  it  in  his  behalf  as  a  gift  to 
him  absolutely.  The  question  then  arises 
whether  the  original  appointment  having 
failed  from  the  impossibility  of  ascertain- 
ing its  object,  the  husband  is  entitled  to 
the  fund  under  the  residuary  bequest  in 
the  will. — [His  Honour  read  the  residuary 
bequest,  and  proceeded] — Now,  in  the  first 
place,  I  will  put  out  of  consideration  the 
mention  of  the  testatrix's  wishes  often 
expressed  to  him  by  word,  because  some 
little  change  may  take  place  in  the 
character  of  this  case,  from  it  appearing 
that  the  husband  was,  in  a  certain  sense, 
benefiting  by  his  want  of  recollection,  or 
his  want  of  accuracy  in  ascertaining  what 
the  intentions  of  this  lady  were,  and  I 
will  suppose  the  original  appointment  to 
have  been  to  the  husband  "  in  trust  for 


(blank)."      Would  the  residaary  clause 
have  comprised  the   property  which  was 
the  subject  of  such  an  appointment?   The 
plaintiff  relied  on  the  27th  section  of  the 
Wills  Act,  which  enacts  that  *'  a  bequest 
of  the  personal  estate  of  the  testator,  or 
any  bequest  of  personal  property  described 
in  a  general  manner  shall  be  constrned  to 
include  any  personal  estate,  or  anyper- 
sonal  estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  be  may 
have  power  to  appoint  in  any  manner  he 
may  think  proper,  and  shall  operate  as  an 
execution  of  such  power,  unless  a  contnry 
intention    shall  appear  by  the  will."    I 
apprehend  that  if  this  were  a  simple  ease 
of  a  residuary  bequest  not  preceded  hy 
any  exercise  of  the  power  of  appointment, 
there  could  be  no  doubt  that  it  would  in- 
clude all  property  over  which  the  testatrix 
had  a  disposing  power,  unless  Mr.  Giffard's 
objection,  founded  on  the  8th  section  of 
the  act,  were  to  prevail,  viz.,  that  the  27tli 
section  does  not  apply  to  the  will  of  a 
married  woman.     The  8th  section  enacts 
"  that  no  will  made  by  any  married  woman 
shall  be  valid  except  such  a  will  as  might 
have  been  made  by  a  married  woman  be- 
fore the  passing  of  this  act,"  and  it  was 
argued  by  Mr.  Giffard  that,  inasmuch  as 
before  the  passing  of  the  act  a  residuary 
bequest  in  the  words  here  used  would  not 
have  had  the  effect  of  passing  property 
over  which  the   testatrix  had  merely  a 
power  of  appointment,  it  cannot  have  that 
effect  since  the  passing  of  the  act    I  ^^ 
not  hear  a  reply  upon  that  part  of  the 
argument,  because  it  appeared  to  me  to  be 
plain,  looking  to  the  whole  scope  of  the 
act,  Uiat  such  a  construction  could  not  be 
contended  for.      It  is   quite  plain  what 
was  the  intention  of  the  act,  when  you 
come    to  examine   the    several  sections. 
By  the  3rd  section,  it  shall  be  lawful  for 
every  person  to  devise,  bequeath  or  dispose 
of  by  his  will,  executed  in  the  manner 
hereinafter  required,  all  real  and  personal 
property  which  if  not  so  disposed  of  would 
pass  to  his  real  and  personal  representa- 
tives.     Then  the  7  th  section  says  that, 
"  no  will  made  by  any  person  under  the  age 
of  twenty-one  years  shall  be  valid ;"  and  then 
comes  this  8th  section,  which  enacts  that 
**  no  will  made  by  any  married  woman  shall 
be  valid,  except  such  a  will  as  might  hm 
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been  made  by  a  married  woman  before  tbe 
passing  of  this  act."  The  obvious  meaning 
is,  that  she  shall  not  dispose  of  any  pro- 
perty by  will  which  she  could  not  have 
disposed  of  before.  If  I  were  to  hold  upon 
that  section  that  all  the  rest  of  the  act  was 
inapplicable   to    wills   made  by   married 
women,  I  must  hold  that  an  appointment 
which   by    the    terms    of   the  power  is 
required  to  be   made   by  an   instrument 
under  seal  is  not  good  if  made  by  a  mar- 
ried woman  by  will  executed  in  the  form 
prescribed  by  the  act, unless  it  is  also  sealed. 
I  apprehend  the  act  merely  meant  that 
the  capacity  of  a  married  woman  to  execute 
a  will  should  be  regelated  by  the  rules 
which  existed  before  the  passing  of  the  act, 
and  when  her  capacity  to  make  a  will  is 
established*  the   other  provisions  of  the 
act  apply  to  the  will  made  by  her,  just 
as  they  would  apply  to  the  will  of  any 
other  person.     I  have  no  difficulty,  there- 
fore, in  holding  that  a  residuary  bequest 
in  the  will  of  a  married  woman  passes  pro- 
perty over  which  she  has  a  power  of  dis- 
position. 

Then  the  question  occurs,  whether  the 
word  "  other"  in  this  bequest  makes  any 
difference  by  way  of  excepting  this  property 
out  of  the  residuary  gift.     I  do  not  think 
any  distinction  can  be  taken  between  the 
words  "all  and  singular  other  my  pro- 
perty" and  "  all  and  singular  my  residuary 
property."      Upon  this    point  Mr.  Dart 
cited  a  case  which  was  decided  by  myself, 
hut  I  would  rather  refer  to  a  case  which 
I  there  relied  on,  of  Evans  v.  Jones  (3), 
hefore  Slnight  Bruce,  V.C,  in  which  the 
residuary  bequest  was  of  the  testator's  other 
personal  estate,  after  excepting  money  laid 
oat  in  stock,  mortgages  and  bonds,  which 
he  gave  to  B,  and  a  portion  of  the  gift  to 
B.  failed ;  and  the  question  was,  whether  the 
residuary  legatee  was  entitled  to  the  pro- 
perty so  excepted.     The  Vice  Chancellor 
held  that  she  was.     He  said  :— *'  It  has 
heen    argued    that    the    next-of-kin    are 
entitled   to    a    moiety   of   John   Evans's 
share.    That,  however,  is  not  my  opinion. 
The  case  seems  to  me  to  fall  within  the 
rule  most  correctly,  I  believe,  stated  by 
Sir  William  Grant  in  Cambridge  v.  Rous 
ind  Leake  v.  Robinson{4)t  notwithstanding 

(3)  2  Coll.  516. 

(4)  2  Mer.  363. 


the  expression  of  exception,  which  appears 
to  me  to  mean  no  more  than  saying  that 
the  testator  intends  to  make  certain  be- 
quests afterwards  made   by  him."     And 
elsewhere,  I  think  in  the  same  case,  he 
says  the  question  to  be  considered  is,  whe- 
ther the  property  is  intended  to  be  excepted 
for  all  purposes,  or  only  for  the  purpose  of 
giving  it  to  somebody  else.     If  the  latter, 
then  on  the  failure  of  the  particular  pur- 
pose it  falls  into  the  residue  notwithstanding 
the  exception.    In  Cambridge  v.  Rous  there 
was  a  giftof  the  "  residue"  in  terms,  but  there 
Sir  William  Grant  said,  "  It  has  been  long 
settled  that  a  residuary  bequest  of  personal 
estate  (for  it  is  otherwise  as  to  real)  carries, 
not  only  everything  not  disposed  of,  but 
everything  that  in  the  event  turns  out  not 
to  be  disposed  of;"  the  rule  being  that  you 
look  to  the  general  object  of  the  bequest, 
which  is  to  prevent  an  intestacy  and  to 
sweep  in  everything  that  may  fall  by  any 
means  within  the  residue  rather  than  the 
testator  should  die  intestate;   "not,"  as 
Lord  Cottenham  says  in  Easum  v.  Apple^ 
ford,  **that  it  effects  in  specie  what  the 
testator  intended,  for  he  probably  contem- 
plated nothing  beyond  the  particular  legacy 
taking  effect ;  but  because  the  residuary 
clause  is  understood  to  be  intended  to  em- 
brace everything  not  otherwise  effectually 
given  ;  because,  as  Sir  William  Grant  ex- 
pressed it  in  Cambridge  v.  Rous,  the  testa- 
tor is  supposed  to  give  it  away  from  the 
residuary  legatee  only  for  the  sake  of  the 
particular  legatee ;  so  that  upon  failure  of 
the  particular  intent,  the  Court  gives  effect 
to  the  general  intent."     I  think,  therefore, 
that  the  words  of  the  residuary  clause  are 
sufficient  to  comprise  the  13,000/.  "unless 
a  contrary  intention  appears  by  the  will," 
and  it  becomes  necessary  to  see  whether 
such  a  contrary  intention  appears.     Mr. 
Shapter  says,  the  testatrix  has  plainly  dedi- 
cated this  fund  in  a  particular  way,  and 
this,  coupled  with  the  use  of  the  word 
"  other"  in  the  residuary  clause,  affords 
such  a  clear  manifestation  of  a  contrary 
intention,  that  I  ought  to  hold  this  fund 
to  be  excepted  out  of  the  residuary  clause. 
But  I  cannot  say  that  any  of  the  cases 
cited  by  him  bear  out  his  argument.     The 
earliest  of  those  cases  was  Doe  v.  Pear' 
son.     That  was  the  case  of  a  will  of  real 
estate ;  and  by  the  old  law,  if  a  devise  of 
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real  estate  failed,  it  would  not  be  com- 
prised in  the  residuary  devise.  If  you 
once  find  any  real  estate  giren  out  and 
out,  whatever  is  given  as  residue  is  sub- 
sequent. If  a  testator  happens  to  have 
Blackacre  and  Whiteacre,  and  he  gives 
Whiteacre  out  and  out,  the  residue  is 
Blackacre,  and  nothing  else;  but  if  he 
does  not  give  Whiteacre  in  fee,  but  only 
for  life,  then  the  residue  would  be  Black- 
acre,  and  the  reversion  in  fee  of  Whiteacre, 
In  Doe  V.  Pearson  the  fee  was  given  de- 
feasible upon  condition  ;  and  it  was  held, 
that  the  heir-at-law  was  the  only  person 
who  could  avail  himself  of  the  condition 
being  broken,  and  therefore  the  estate 
being  given  out  and  out  the  residuary 
devisee  took  nothing.  Upjohn  v.  Upjohn 
was  a  similar  case. 

Again,  in  the  case  of  CircuHt  y.  Perry^ 
the  will,  after  a  devise  of  freehold  here- 
ditaments and  copyhold  estate  upon  certain 
trusts,  contained  the  following  recital:-^ 
"  As  my  nephews  and  nieces  are  provided 
for  by  the  will  of  their  late  grandfather,  and 
the  property  left  to  me  and  my  brother  un- 
der that  will  will,  on  failure  of  our  issue, 
devolve  on  them  at  our  death"  ;  and  by  a 
subsequent  clause,  after  a  bequest  in  favour 
of  his  wife,  the  testator  gave  all  the  residue 
of  his  estate  to  trustees.  It  turned  out  that 
the  property  referred  to  as  devolving  upon 
his  nephews  and  nieces  had  actually  de- 
scended upon  himself  in  fee ;  and  upon  the 
question  whether  it  was  included  in  the 
general  devise  of  all  his  real  estate,  the 
Master  of  the  Rolls  held  that  it  was  not, 
on  the  ground  that  as  he  treated  the  estate 
as  not  being  his  to  dispose  of,  the  Court 
could  not  hold  that  he  intended  to  pass  it. 
In  Pom/ret  Y,  Perriity  the  tesUtnx  having, 
under  a  settlement  and  a  will  respectively, 
a  power  of  appointment  over  two  funds, 
appointed  the  will  fund,  reserving  a  power 
of  revocation  and  new  appointment ;  and 
afterwards  by  will  devised  and  bequeathed 
and  by  virtue  of  every  power  given  by  the 
settlement,  "or  otherwise  however  en- 
abling her,**  appointed  all  the  real  and 
personal  estate  which  she  might  at  her 
decease,  under  the  powers  contained  in 
the  settlement,  *•  or  otherwise,"  have  power 
to  appoint ;  and  it  was  held  that  this  ap- 
pointment was  confined  to  the  settlement 
fund,  because  it  did  not  necessarily  imply 


an  intention  to  revoke  the  previous  ap- 
pointment.    All  those  cases,  therefore,  are 
clear  upon  the  face  of  the  wiU ;  but  bere  I 
have  nothing  but  the  fact  that  a  particu- 
lar disposition  is  made  of  this  fund  which 
fails,  and  none  of  those  cases,  therefore, 
are  an  authority  for  saying  that  a  contrary 
intention  appears.      Easnm  v.  Jppl^ord 
was  a  case  of  an  appointment  of  a  partica- 
lar  share  of  a  sum  of  stock,  and  then  an 
appointment  of  the  residue  of  the  same 
sum  ;  and  Lord  Cottenham  there  said  :— 
'*The   appellant    relied  upon  the  well- 
known  rule  that  a  residuary  gift  will,  in 
general,  carry  a  lapsed  legacy,  and  that 
the  same  rule  has  been  held  to  apply  to 
gifts  by  way  of  appointment  as  to  legacies. 
Oke  V.  Heath  (5)  was  the  first  case  referred 
to,  and  that  case  is  important  as  coDtabing 
Lord  Hardwicke*s  opinion,  that,  in  these 
questions,  the  appointment  being  by  will, 
the  same  rule  must  be  followed  as  in  other 
cases  of  legacies ;  but  the  facts  of  that 
case  prevent  its  being  any  authority  for  the 
present.     In  that  case  the  donee  of  the 
power  gave,  by  her  will,  part  of  the  fiind 
absolutely  to  a  person  who  died  in  her  life- 
time, and  gave  all  the  rest  and  residue  of 
what  she  had  power  to  dispose  of  to  her 
niece,  in  whose  favour  Lord  Hsrdwicke 
decided  ;  not  the  fractional  part  of  a  spe- 
cified  fund,  but  all  that  should  remain 
subject  to  her  power,  which  at  the  time  of 
her  death  was  that  interest  which  had  been 
appointed  to  the  deceased."    And  then  he 
held,  in  the  case  before  him,  that  what  was 
given  over  was  the  residue  of  a  specific 
fund,  after  deducting  therefrom  a  fractional 
part ;  and  that  it  amounted  to  the  same 
thing  as  if  the  part  given  o? er  had  been 
specified  (6).     But  the  case  before  me  is 
not  the  case  of  a  gift  of  a  fractional  psrt  of 
a  specific  fund,  and  then  a  gift  over  of  the 
residue  of  that  fund ;  but  I  have  a  simple 
failure  of  the  appointment,  and  then  what 
I  have  held  to  be  a  general  residuary  gif^ 
and  therefore  if  the  appointment  bad  been 

to  the  husband,  in  trust  for 1  it  must 

fall  into  the  residue  and  pass  with  it;  snd 
I  think,  upon  the  facU  before  me,  I  mott 
take  it  aa  if  the  appointment  had  been  la 

(5)  1  Ves.  ISfi.  .  . 

(6)  Upon  this  point,  see  the  cases  collected  a 
Booth  V,  AliDgton,  6  De  Gex,  M.  &  G.  613;  »•«• 
26  Law  J.  Rep.  (m.s.}  Chanc.  138. 
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trost  for  ',  In  the  absence  of  eTidenee 
to  the  contrary,  I  most  take  the  statement 
of  this  gentleman  to  be  perfectly  true  when 
he  says  that  the  testatrix  really  pointed  out 
no  objects,  and  the  result  is,  that  it  is  a 
total  blank.  Where  a  part  of  a  particular 
fond  is  given,  and  then  the  residue  of  that 
fond  is  given  over,  the  particular  part  is 
excepted  out  of  the  residue ;  but  where 
there  is  a  general  residuary  bequest,  it 
sweeps  in,  according  to  Cambridge  v.  Rous, 
eyerything  which  turns  out  to  be  nndis« 
posed  of;  and  consequently  I  must  hold 
the  husband  entitled  to  the  whole  of  the 
13,000/. 


Tphilpott  0.  ST.  George's 
M.R.         }     hospital. 
March  22,  26.  j  the  attorney  general 

V.       V.  PHILPOTT. 

Charity  "^  Scheme  "^  Jurisdietion  of  the 
Cwrt. 

If  a  testator  points  out  clearly  the  pur* 
poses  of  a  charity  he  intends  to  establish, 
this  Court  cannot  speculate  upon  whether 
U  would  be  better  for  the  community  if  a 
diferent  application  of  the  funds  had  been 
established,  but  it* is  bound  to  carry  them 
into  effect,  provided  they  are  not  in  opposi- 
tion to  the  law  of  the  country. 

The  Right  Hon.  John  R.  P.  Earl  Beau- 
champ,  by  his  will,  dated  the  18th  of  June 
1847,  said,  I  have  contemplated  erecting 
and   endowing   almshouses,    either  upon 
some  part  of  my  estate  or  elsewhere,  in 
the  hamlet  of  Newland,  in  the  county  of 
Worcester,  for  the  residence  of  twelve  or 
such  larger  number  of  poor  men  and  women, 
members  of  the  Church  of  England,  who 
shall  have  been  employed  in  agriculture, 
and  hare  been  reduced  by  sickness,  mis- 
fortune or  infirmity  ;  now,  in  case  I  hap- 
pen to  die  without  effecting  such  object, 
and  any  person  or  persons  should  within 
twelve  months  after  my  decease,  at  their, 
his  or  her  expense,  purchase  or  g^ive  a  suit- 
able piece  of  land  in  Newland  aforesaid 
as  a  site  for  such  almshouses,  and  with 
intent  that  the  same  should  be  devoted  to 
such  purpose,  then  I  empower  and  direct 
the  trustees  or  trustee  for  the  time  being  of 
this  my  will,  when  and  so  soon  as  such  land 
Nbw  SnuKg,  XXVIIL— CHAHa 


shall  have  been  legally  dedicated  to  charit- 
able uses,  provided  they,  he  or  she  shall 
approve  of  the  scheme  of  the  intended  cha- 
rity, and  the  rules  and  regulations  proposed 
for  the  government  thereof,  to  pay  to  the 
trustees  of  the  said  intended  charity  out 
of  such  part  of  my  personal  estate  as  is 
hereinafter  mentioned  the  sum  of  60,0002., 
to  bo  by  them  devoted  to  the  several  pur- 
poses of  the  said  charity  in  the  manner  to 
be  determined  in  respect  of  the  funds  of 
the  same,  but  so  nevertheless  that  the  said 
sum  or  any  part  thereof  shall  not  be  applied 
in  or  towards  the  purchase  of  any  lands 
for  the  purposes  of  the  said  charity ;  and 
if  and  in  case  no  such  piece  or  parcel  of 
land  shall  be  found  and  provided  as  afore- 
said, or  being  such  the  scheme  of  the  in- 
tended charity,  or  the  rules  and  regulations 
for  the  government  thereof  shall  not  in 
the  opinion  of  the  majority  of  my  said 
trustees  be  in  accordance  with  what  they 
may  consider  my  wishes  upon  the  subject 
to  have  been,  then  I  give  and  bequeath 
the  said  sum  of  60,0002.  to  the  trustees  for 
the  time  being  of  St.  George's  Hospital, 
situate  at  Hyde  Park  Comer,  to  be  by 
them  applied  to  the  purposes  of  that  insti- 
tution. 

The  testator  died  on  the  22nd  of  Janu- 
ary 1853 ;  and  on  the  6th  of  December 
following,  a  piece  of  land  was  dedicated  to 
the  use  of  the  charity. 

A  suit  was  afterwards  instituted  in  this 
Court,  by  the  trustees  of  the  will,  for  the 
establishment  of  the  charity,  and  for  the 
erection  of  the  almshouses.  It  was,  how- 
ever, held,  in  accordance  with  Trye  v.  the 
Corporation  of  Gloucester  (l),  that  the  be- 
quest for  the  erection  and  endowment  of 
almshouses  was  void  under  the  Statute  of 
Mortmain ;  and  upon  the  cause  being  again 
brought  on,  it  was  held  that  the  gift  to 
the  hospital  also  failed  (2).  The  plaintiffs 
appealed  against  this  decision  to  the 
House  of  Lords  (3). 

The  Attorney  General  was  not  made  a 
party  to  the  suit;  and  upon  a  certificate  of 
the  Charity  Commissioners,  dated  the  30th 
of  June  1855,  he,  after  the  decree  made  in 

(1)  14  Beav.  178 ;  b.  c.  21  Law  J.  Rep.  (k.s.) 
Chanc.  81. 

(2)  21  Ibid.  134;   b.c.  25  Law  J.  Rep.  (n.s.) 
Chanc  38. 

(3)  27  Law  J.  Rep.  (m.s.)  Chanc.  70. 
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the  suit,  considering  that  the  interests  of 
the  charity  were  not  sufficiently  protected, 
filed  an  information  ex  officio  against  the 
trustees  of  the  charity.  This  information 
was  dismissed  at  the  hearing;  hut,  upon 
appeal,  the  House  of  Lords  reversed  the 
decree  made  in  both  the  suits,  and  the 
cause  was  remitted  to  this  Court,  which 
made  an  order  in  both  the  suits,  directing 
a  scheme  to  be  settled  in  chambers,  and 
the  carriage  of  the  order  was  given  to  the 
plaintiffs  in  PhilpoU  v.  St  George*$  Hot" 
pital. 

The  plaintiffs  accordingly  prepared  a 
scheme,  which  provided  for  Uie  erection  of 
the  almshouses,  at  a  cost  not  exceeding 
12,700/.,  to  be  called  the  "Beauchamp 
Almshouses,"  which  were  to  contain  a 
house  for  a  chaplain,  and  necessary  offices 
and  accommodation  for  twenty-four  alms- 
people-^viz.  eight  sets  of  rooms  for  married 
couples,  eight  sets  for  single  men  and 
widowers,  and  eight  sets  for  spinsters  or 
widows,  who  were  to  consist  of  persons 
who  had  been  engaged  in  agriculture,  and 
were  not  under  fifty-five  years  of  age. 
The  alms-people  were  to  consist  of  eight 
married  men,  eight  single  men  or  widow- 
ers and  eight  spinsters  or  widows.  It 
provided  for  the  appointment  of  a  matron, 
who  was  to  perform  such  duties  with  re- 
ference to  the  alms-people  as  the  trustees 
should  direct.  The  trustees  were  also  to 
appoint  from  time  to  time  a  master  or 
porter,  and  also  a  medical  practitioner  in 
the  neighbourhood,  at  a  remuneration  not 
to  exceed  30/.  per  annum,  to  attend  upon 
and  supply  medicines  to  the  sick  and  in- 
finn  alms-people. 

The  Attorney  General  proposed  an  alter- 
ation in  the  scheme,  to  the  effect  that  the 
building  should  consist  of  a  centre,  for  the 
residence  of  the  chaplain  and  the  necessary 
offices,  and  two  wings,  for  the  accommoda- 
tion of  twenty-four  alms-people ;  twelve  of 
the  twenty-four  sets  of  rooms  were  to  be 
for  persons  married  or  single  labouring 
under  some  permanent  or  chronic  disease : 
one  wing  to  be  called  ''the  almshouse  wing," 
and  the  other  *•  the  hospital  wing."  Twelve 
of  the  alms-people  were  to  be  persons 
married  or  single  labouring  at  the  time  of 
tlieir  admission  under  some  permanent  or 
clironic  disease,  curable  or  incurable.  There 
was  to  be  a  nurse  in  addition  to  the  matron. 


The  matron  was  to  have  the  superintend- 
ence, under  the  direction  of  the  chaplain, 
of  all  the  alms-people,  and  in  particnlar 
those  of  the  hospital  wing,  and  to  be  spe- 
cially charged  with  attendance  on  the 
latter.  The  nurse  was  to  assist  the  matron 
in  such  attendance  under  her  directions, 
and  to  perform  such  duties  as  to  attend- 
ance on  the  sick  poor  living  near  the  ahns- 
house  as  the  trustees  should  direct  The 
stipend  of  the  medical  practitioner  was  to 
be  lOOl.  per  annum. 

The  plaintiffs  objected  to  this  alteration 
in  the  scheme,  and  they  alleged  that  Bucb 
a  charity  was  not  in  the  contemplation  of 
the  testator ;  the  question  was,  thereforei 
adjourned  into  court. 

Mr.  R.' Palmer  and  Mr.  T.  H.  TerreU, 
for  the  Attorney  General. 

Mr.  Lloyd,  for  the  plaintiff,  Thomas 
Philpott. 

Mr.  Wicketu,  for  the  Crown. 

Mr.  C.  T.  Simpson,  for  two  of  the 
trustees. — ^The  altered  scheme  is  not  in 
accordance  with  the  intention  of  the  testa- 
tor, and  the  Court  will  not  lose  sight  of 
that  part  of  the  gift  over  if  the  purposes 
of  the  will  are  not  carried  into  effect. 

Mr.  R.  Palmer,  in  reply.— The  Court, 
whilst  paying  every  attention  to  the  trus- 
tees, must  exercise  its  discretion :  an  alms- 
house for  the  reception  and  lodging  of  the 
poor  is  within  the  term  "hospital";  a 
school  also  implied  education.  In  the  pre- 
sent case,  the  almshouse  clearly  included 
relief  in  sickness,  and  the  Court  would 
say  in  what  way  it  should  be  administered. 

March  26. — The  Master  op  the  Rolls. 
—The  cases  o£Askton's  Trust  and  PhilpoU 
V.  St.  Oeorge*s  Hospital  are  so  connected 
that  I  propose  to  give  my  judgment  upon 
them  conjointly.  Having  come  to  what 
would  appear  primd  facie  oppoaite  conclu- 
sions in  the  two  cases,  it  becomes  important 
that  I  should  explain  the  principle  which 
regulates  cases  of  this  description.  It 
has  been  too  much  of  late  considered,  that 
whenever  the  Court  had  to  direct  a  scheme 
to  be  framed  for  the  establishment  of  a 
charity,  it  had  power  to  deal  with  the  pro- 
perty just  as  it  pleased,  and  that  in  point 
of  fact  anything  which  within  certain  limits 
it  thought  expedient  might  be  done  with 
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the  property.     A  more  erroneous  opinion, 
and  one  less  in  accordance  with  the  deci- 
nons  of  this  Court  in  matters  of  charity, 
can  hardly  he  conceived.     But  the  con- 
fusion and  error  have. arisen  from  this— 
that  in  certain  cases  the  Court  has  the 
power  to  do  what  it  pleases  where  it  makes 
a  scheme,  or  very  nearly  so,  and  that  in 
other  cases  it  has  not.     The  distinction 
consists  in  this: — If  the  testator  or  the 
testatrix  has  by  the  will  pointed  out  clearly 
what  is  intended  to  be  done,   provided 
always  that  the  directions  are  such  as  are 
not  contradictory    to    the    laws  of    this 
country,  this  Court  is  bound  to  carry  that 
into  effect;    and  the  Court  has  not  any 
light,  nor  is  it  at  liberty  to  speculate  upon 
whether  it  would  be  more  expedient,  or 
hetter  for  the  community,  if  a  different 
application  of  the  charity  had  occurred  to 
the  mind  of  the  testator,  and  he  had  ap- 
pointed some  different  scheme  to  be  carried 
into  effect.     Accordingly,  this  Court  has 
had  instances  of  charities  of  the  most  ab- 
SQzd  deicription,  which  the  Court  has  con- 
sidered itself  bound  to  carry  into  effect.   I 
remember  one,  before  Lord  Justice  Knight 
Bruce,  when  Vice   Chancellor,    where  a 
gentleman  left  a  large  sum  of  money  to 
reprint  and  circulate  books  that  nobody 
would  buy,    which  was    clearly  a  mere 
throwing  away  of  so  much  paper  and  print- 
ing;   but  the   Court,  nevertheless,    was 
hound  to  carry  that  into  effect  as  well  as 
it  could.     This    distinction    arises  in    a 
case,  where  a  testatrix  has  devoted  funds 
to  the  charity,  but  has  not  specified  any 
charity  at  all  ;  and  if  the  Queen,  by  her 
sign-manual,  does  not  appoint  the  charity, 
hut  directs  it  to  be  carried  into  effect  by 
the  Attorney  General,  or  by  this  Court, 
then  the  Court  has  full  power  to  adopt 
any  scheme  which  the  Attorney  General, 
after  considering  the  matter  fully,  should 
consider  to   be  expedient.      So,  also,   if 
there  are  accretions  of  a  charity ;  if  there 
are  sums  of  money  which  have  accrued 
which  are  not  specifically  disposed  of,  the 
Court  in  that  case  may  act.  So,  also,  where 
the  fund  is  given  for  a  particular  object 
which  entirely   fails,   as  in   the   case   of 
Lady  Mico'a  Charity  (4),  where  a  large 
property  was  given  for  freeing  poor  slaves, 

(4)  The  Attorney  General  v,  Gibson,  3  Beav. 
317,  n. 


and  the  charity  entirely  failed  for  want  of 
objects.  In  all  those  cases  the  Court, 
under  what  is  called  the  doctrine  of  ey- 
presy  may  regulate  it  as  far  as  it  can  be 
considered  consistent  with  the  laws  of 
the  country  and  with  the  views  of  the 
Attorney  General.  But  in  the  case  of 
PhilpoU  V.  the  St.  George's  Hoapiial  the 
gift  is  of  this  description.  It  is  to  be 
observed,  this  is  to  carry  into  effect  a 
charity  founded  by  the  testator  himself, 
and  therefore  this  Court  is  not  in  any  one 
of  those  positions  which  I  have  described, 
in  which  it  is  at  liberty  to  do  what  it 
pleases,  but  it  must  do  that  which  is  in 
accordance  with  the  will  of  the  testator. 
Here  he  says,  "  Whereas  I  have  contem- 
plated erecting  and  endowing  almshouses 
either  upon  some  part  of  my  estate,  or 
elsewhere,  in  the  hamlet  of  Newland  afore- 
said, for  the  residence  of  twelve  or  such 
larger  number  of  poor  men  and  women, 
members  of  the  Church  of  England,  who 
shall  have  been  employed  in  agriculture 
and  have  been  reduced  by  sickness,  mis- 
fortune or  infirmity."  He  then  proceeds 
to  describe  how  the  charity  is  to  be  founded, 
gives  60,000/.  for  that  purpose,  and  directs 
it  to  be  carried  into  effect,  and  also  gives 
a  considerable  discretion  to  his  trustees. 
*'  Provided  they,  he  or  she  shall  approve  of 
the  scheme  of  the  intended  charity,  and 
the  rules  and  regulations  proposed  for  the 
government  thereof,  to  pay  to  the  trustees 
of  the  said  intended  charity  out  of  such 
part  of  my  personal  estate  as  is  hereinafter 
mentioned  the  sum  of  60,000/."  A  scheme 
is  framed  for  founding  almshouses,  the 
land  having  been  given,  which  was  a  neces- 
sary condition  for  the  establishment  of  it, 
and  the  Attorney  General,  to  whose  opin- 
ion and  suggestions  this  Court  on  all  occa- 
sions pays  the  greatest  possible  regard, 
suggests  an  addition  to  the  almshouses,  or 
rather  an  application  of  a  part  of  them, 
which  would,  in  his  opinion,  and  probably 
in  the  opinion  of  most  persons,  be  a  more 
beneficial  application  of  the  fund  than 
simply  giving  it  for  alms-persons  generally 
who  are  reduced  to  poverty  by  reason 
of  sickness,  misfortune  or  infirmity,  and 
something,  in  fact,  in  the  nature  of  an 
hospital  to  be  attached  to  it.  It  occurred 
to  me  in  the  course  of  the  argument  that  I 
might,  to  a  certain  extent,  adopt  the  view 
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of  the  Attorney  General,  still  making  it 
an  almshouse,  directing  that  the  trustees 
should  have  regard  in  the  first  instance 
and  give  priority  to  persons  who  were 
reduced  by  sickness  or  infirmity  over  those 
who  were  reduced  by  misfortune.  But, 
upon  looking  through  the  clauses  (I  find 
nothing  else  in  the  will  which  bears  on 
the  subject),  I  do  not  think  there  is  any- 
thing in  the  will  which  justifies  that  view 
of  the  case.  No  doubt  the  approbation  of 
the  trustees  is  a  matter  of  importance; 
but  only  to  this  extent:  that  the  Court 
regards  their  view  of  the  case,  because 
the  testator  has  entrusted  them  with  the 
consideration  of  the  case.  Otherwise,  of 
course,  the  whole  discretion  is  vested  in 
the  Court ;  but  I  regard  their  opinion  in 
the  matter  with  very  considerable  respect. 
They  being  opposed  to  this,  not  consider- 
ing that  it  comes  within  the  scope  of  the 
will,  and  I  not  thinking  there  is  anything 
in  the  will  to  give  precedence  to  one  over 
the  other,  I  think  they  must  all  stand 
on  their  own  footing,  always  considering 
that  the  trustees  themselves  in  the  selection 
of  the  objects  will  be  regulated  by  that 
which  they  think  will  really  be  most  bene- 
ficial, and  most  conduce  to  the  advantage 
of  the  community. 

Accordingly,  in  the  case  of  The  Attorney 
General  v.  Philpott,  I  am  of  opinion  that 
I  cannot  vary  the  scheme  in  the  manner 
proposed,  but  the  scheme  must  stand  as  it 
at  present  stands.  It  was  a  proper  case 
to  be  brought  before  the  Court.  There 
must  be  an  allowance  of  counsel,  and  the 
costs  of  all  the  proceedings  must  be  paid 
out  of  the  charity. 


Stuart,  V.C. 

April  19,  20,  21 

Lords  Justicsb. 

June  6.  7. 


PERRY  V.  SUIPWAY. 


Trust — Trustees  of  Chapel — Powers, 
Rights  and  Duties  of. 

The  duly  elected  pastor  of  a  society  of 
Baptists  having  been  charged  with  conduct 
unbecoming  his  position  of  minister,  the  ma- 
jority  of  the  trustees  of  the  chapel  of  the 
society  and  a  considerable  number  of  the 
members  of  the  society,  at  a  meeting  convened 


for  the  purpose  of  considering  such  eft«ryet, 
passed  a  resolution,  in  execution  of  fthieh 
he  was  removed  from  his  office  ofpuUtr, 
and  the  ehapel  and  pulpit  were  elned 
against  him.  The  deposed  pastor^  alleging 
that  the  meeting  at  which  he  was  depoted 
had  been  irregularly  convened,  and  that  iti 
resolutions  were  not  binding  upon  the  soeielf, 
procured,  at  a  meeting  irregularly  convened, 
a  resolution  to  be  passed  by  a  portion  of  the 
society,  including  the  minority  of  the  Ini- 
tees,  reinstating  him  in  his  office,  and,  in 
execution  of  such  resolution,  took  forcible 
possession  of  the  chapel  and  held  U  agahut 
the  majority  of  the  trustees* 

An  injunction  was  granted  by  the  Vice 
Chancellor,  restraining  the  pastor  and  the 
minority  of  the  trustees  from  moketing  or 
interfering  with  the  majority  of  the  tmsteet 
in  the  exercise  of  their  right  to  the  possetsitn 
and  management  of  the  chapel;  and,  on 
appeal,  this  decision  was  affirmed  bg  the 
Lords  Justices. 

This    cause    came    on    upon    motion 
for  decree,  on  behalf  of  nine  out  of  the 
twelve    trustees   of   the   Baptist  Chsp«l 
at  Sible  Hedingham,  in  Essex,  fiist,  that 
the  trusts  of  certain  indentures,  dated  re- 
spectively the  21st  of  September  1808  snd 
the   18th   of  December  1814,  might  be 
administered  under  the   direction  of  the 
Court ;  secondly,  that  the  defendant  Chtrlea 
Shipway  might  be  restrained  by  injunction 
from  disturbing,  hindering  or  molesting 
the  pastor,  deacons  and  memben  of  the 
congregation   of   Calvinistic    Baptists  m 
the  performance  of  divine  worship,  or  from 
otherwise  disturbing  any  of  the  memben 
in  the  enjoyment  of  the  use  of  the  said 
chapel ;  thirdly,  that  the  defendant  Ship- 
way  might  be  restrained  from  offidating  as 
pastor  of  the  said  congregation,  snd  from 
preaching  or  intermeddling  with  the  serttce 
to  be  performed  in  the  same  chapel ;  and, 
fourthly,   that    the    defendants   RuggH 
Barrell  and  Finch  might  be  restrained  from 
sanctioning    or    permitting    Shipway  to 
preach  or  officiate  in  the  said  chapel. 

By  the  indentures  of  the  21  st  of  Sep* 
tember  1808  and  the  13th  of  December 
1814,  land  which  had  been  purchased  and 
a  meeting-house  which  had  been  erected 
thereon  at  Sible  Hedingham  with  money 
subscribed  by  a  society  of  Protestant  Dis- 
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senten,  called  Particular  or    Calvinistio 
Baptists,  were  conveyed  to  trustees  "  upon 
tnitt  for  the  use  and  benefit  of  the  society 
or  congregation  of  Protestant  Dissenters, 
called  Particular  or  Calvinistic   Baptists, 
then  assembling  at  the  said  meeting- house, 
under  the  pastoral  care  of  William  Scan« 
drett  (one  of  the  trustees  named  in  the 
said  indentures),  maintaining  the  doctrines 
of  the  one  living  and  true  God,  three  equal 
persons  in  the  Godhead,  eternal  and  per- 
sonal election,  original  sin,  particular  re- 
demption, free  justification  by  the  imputed 
righteousness  of  Christ,  regeneration,  con- 
version and  sanctification  by  the  spirit  and 
grace  of  God,  the  final  perseverance  of  the 
Saints,   the  resurrection  of  the   body  to 
eternal  life,  the  future  judgment,  the  eternal 
happiness  of  the  righteous  and  everlasting 
misery  of  such  as  die  impenitent ;    and 
practising  baptism  by  immersion  to  such 
as  are  of  years  of  understanding,  upon 
their  own  personal  confession  of  repentance 
towards  God  and  faith  towards  our  Lord 
Jesus  Christ,  for  the  exercise  of  divine 
worship  by  them  at  the  meeting*house  afore- 
said.   And,  upon  further  trust,  to  convey 
the  said  messuage,  tenement  or  meetings 
house  and  premises,  with  the  appurtenances, 
from  time  to  time,  to  such  persons,  for  the 
purposes  aforesaid,  as  the  men  members, 
communicants  of  Uie  said  society  or  con- 
gregation of  Particular  or  Calvinistic  Bap- 
tists, holding  the  doctrines  aforesaid,  for 
the  time  being,  in  their  church-meeting 
duly  assembled,  or  the  major  part  or  num- 
ber of  them  so  assembled,  shall,  by  any 
deed  or  instrument  in  writing,  from  time  to 
time  direct  or  appoint,  so  that  the  same 
may  be  made  use  of  only  as  far  as  it  law- 
fully can  or  may,  as  a  place  of  convenient 
worship  for  Particular  or  Calvinistic  Bap- 
tists, holding  the  doctrines  before  mention- 
ed. But  in  case  the  society  or  congregation 
of  Particular  or  Calvinistic  Baptists  shall 
be  totally  dissolved  or  dispersed,  and  the 
public  worship  at  the  said  meeting-house 
discontinued  by  them  for  the  space  of  twelve 
calendar  months  together,  then,  upon  fur- 
ther trust,  to  convey  the  said  messuage, 
tenement  or  meeting-house,  hereditaments 
and  premises,  with  the  appurtenances,  unto 
such  person  or  persons  in  such  manner  and 
for  such  purposes,  either  religious  or  civil, 
as  the  men  membersi  communicants  of  the 


said  congregation  or  society,  who  at  the  time 
of  such  dissolution  or  dispersion  shall  have 
been  members,  communicants  and  sub- 
scribers to  the  support  of  public  worship 
for  the  space  of  twelve  calendar  months 
then  next  preceding,  and  contributing 
thereto,  or  the  major  part  in  number  of 
such  men  members,  communicants,  shall, 
by  any  deed  or  deeds,  writing  or  writings, 
direct  or  appoint." 

From  the  evidence  in  the  suit  it  appeared 
that  a  Calvinistic  Baptist  church  or  society 
consists  of  three  classes,  the  pastor,  the 
deacons,  and  the  other  communicants  who 
are  called  " members";  that  the  society  is 
governed  by  general  ordinances,  which  are 
settled  by  the  general  body  of  Calvinistic 
Baptists;  and  that  every  person  seeking  to 
become  a  member  of  a  church  of  Calvinistic 
Baptists  is  admitted  a  member  of  such 
church  at  a  meeting'called  for  that  purpose, 
and  his  admission  is  duly  enrolled  in  the  book 
of  such  church.  Any  member  charged  with 
an  offence  against  the  ordinances  of  the 
church  to  which  he  belongs,  is  liable  to 
be  temporarily  separated  from  such  church 
by  the  resolution  of  a  majority  of  the 
members  and  communicants  of  such  church 
called  to  investigate  the  charge,  and  if 
deemed  incorrigible,  to  be  finally  sepa- 
rated ;  an  entry  of  the  said  resolution  is 
made  in  the  church  book,  and  the  said 
temporary  or  final  separation  is  thereupon 
indorsed.  The  pastor  of  such  congregation 
or  church  is  first  invited  to  officiate  for  a 
g^ven  time,  by  way  of  probation,  and  if 
approved,  is  then  elected  a  pastor  by  a 
majority  of  the  church  present  at  a  meeting 
called  for  that  purpose.  He  is  also  liable 
to  temporary  or  final  separation  for  the 
same  causes  as  the  other  members. 

The  defendant  Shipway  had,  by  the 
invitation  of  the  congregation,  preached 
by  way  of  probation  from  Christmas  1857 
to  Christmas  1858,  and  had  also  continued 
to  officiate  as  pastor  until  April  1858. 
The  deacons  and  trustees  having  been  in- 
formed that  Shipway  had  attempted  to 
seduce  the  wife  of  one  of  the  congregation, 
on  the  10th  of  April  (with  the  exception 
of  the  trustee  Goss,  who  took  no  part  in. 
the  dispute),  requested  the  attendance  of 
Shipway  at  a  meeting  at  which  this  charge 
against  him  was  about  to  be  taken  into 
consideration.    Upon  his  excusing  himself 
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from  attendance  on  the  ground  of  illness, 
they  proceeded  at  once  to  the  consideration 
of  the  matter  for  which  the  meeting  was 
called,  and  having  come  to  the  conclusion 
that  the  charge  was  proved  against  him, 
they  resolved  that  the  chapel  should  he 
closed  against  him,  and  that  he  should 
occupy  the  pulpit  no  more. 

A  written  notice  of  this  resolution, 
signed  hy  all  the  trustees  of  the  chapel, 
&c.,  except  the  trustee  James  Goss  and 
some  of  the  deacons,  was  sent  to  Shipway 
on  the  evening  of  the  same  day.  Two  of 
the  trustees  and  deacons  (viz.  Ruggles  and 
Barrell),  and  Finch,  one  of  the  deacons 
who  had  signed  the  ahove  notice,  after- 
wards hecame  adherents  and  supporters  of 
the  defendant  Shipway  as  against  the 
plaintiffs  and  their  supporters.  On  the 
following  day  the  chapel  was  closed,  and 
a  constable  stationed  at  the  door  by  order 
of  the  plaintiffs.  On  the  27th  of  April 
Shipway  was  convicted  before  the  magis- 
trates of  Sihle  Hedingham  of  a  common 
assault  on  the  wife  of  a  member  of  the 
congregation,  and  herself  a  member,  and 
fined  11, 

On  the  15th  of  May  1858  a  resolution 
was  passed  at  a  church  meeting,  a  minute 
of  which  was  entered  in  the  church-book 
as  follows : — 

''  1858. — At  a  church  meeting,  held  at 
noon,  the  16th  of  May,  being  Lord's  Day, 
the  church  then  expressed  their  satisfaction 
at  what  had  been  done  in  keeping  Mr. 
Shipway  out  of  the  pulpit,  and  passed  a 
resolution  never  to  allow  him  to  occupy 
the  pulpit  again." 

After  the  16th  of  May,  up  to  which  time 
the  chapel  had  remained  closed,  the  trus- 
tees got  several  other  ministers  to  officiate. 

On  Sunday,  the  SOth  of  May,  a  church 
meeting,  consisting  of  from  thirty  to  forty 
members,  male  and  female,  was  held,  for 
the  special  purpose  of  giving  the  opinion 
of  the  congpregation  with  reference  to  those 
members  who  adhered  to  Mr.  Shipway, 
and  to  many  of  whom  he  had,  since  his 
ejection  from  the  chapel  pulpit,  preached 
at  his  own  house  and  elsewhere.  The 
meeting  expressed  its  opinion  that  those 
persons  were  disorderly  in  trying  to  uphold 
such  a  character,  and  resolved  not  to 
acknowledge  them  as  members  so  long  as 
they  followed  him. 


On  the  4th  of  July  1858  a  Mr.  Murrell 
Plaice,  by  direction  of  some  of  the  trustees 
and  deacons  opposed  to  Mr.  Shipway, 
officiated  at  the  chapel  in  the  morning  and 
afternoon. 

At  the  conclusion  of  the  afternoon 
service  Shipway,  accompanied  by  a  large 
number  of  his  adherents,  entered  and  took 
possession  of  the  chapel,  and,  professing  to 
hold  a  church  meeting,  passed  resolutions 
to  the  effect  following  :^-First,  that  Charles 
Shipway  be  elected  a  member  of  the 
church  ;  secondly,  that  he  become  pastor; 
thirdly,  that  new  locks  be  placed  on  the 
chapel-doors.  At  the  termination  of  the 
proceedings  watchmen  were  left  in  the 
chapel,  and  remained  there  all  night  under 
the  direction  of  Shipway,  who  supplied 
them  with  beer  from  a  neighbouring  pub- 
lic-house ;  and  on  the  next  day  new  keys 
were,  by  his  order,  placed  upon  the  doors 
of  the  chapel. 

The  present  bill  was  then  filed  against 
Shipway,  Barrell,  Goss,  Ruggles  and 
Finch ;  and  a  motion  for  an  injunction 
was  made  before  his  Honour  on  the  29th  of 
March.  It  was  on  that  occasion  arranged 
that  an  answer  should  be  put  in  by  the 
defendants,  and  that  the  plaintiffs  should 
give  notice  of  motion  for  decree. 

By  the  answer  of  the  defendants,  it  was 
stated  that  in  the  interval  between  the 
motion  for  an  injunction  and  the  present 
motion  for  decree,  the  defendants  Ruggles, 
Barrell  and  Finch,  on  the  2nd  of  April, 
gave  notice,  by  printed  circular  sent  to 
every  member  of  the  congregation,  male 
and  female,  that  on  the  drd  of  April,  being 
Sunday,  at  twelve  o'clock,  a  church-meet* 
ing  would  be  held  to  enable  the  men  mem- 
bers, communicants  of  the  society,  to  resolve 
whether  or  not  they  desired  that  Shipway 
should  continue  to  be  the  minister  of  the 
chapel.  The  answer  stated  that  the  meet- 
ing was  accordingly  held,  and  that  Shipway 
was  then  and  there  elected  by  about  eighty 
members ;  and  that  the  whole  congregation 
did  not  consist  of  more  than  120  members. 

The  defendants,  by  their  answer  and 
evidence,  denied  the  charges  against  Ship- 
way  of  immorality  and  intoxication,  and 
endeavoured  to  shew  that  the  meetings  at 
which  the  resolutions  relied  on  by  the 
plaintiffs  were  passed,  were  informal,  not 
having  been  convened  on  notice. 


VolXXVIIL]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


663 


Mr,  Malhu  and  Mr»  J.  T.  Turner  ap- 
peared for  the  plaintiffs. 

Mr.  Baeon,  Mr.  Craig  and  Mr.  Graham 
Hoilmpt  ^^^  ^®  defendants. 

Stuart,  V.C.  said,  that  under  the  deeds 
of  September  1808  and  December  1814 
the  l^al  estate  in  the  chapel  was  clearly 
vested  in  the  tmstees  for  the  use  and  benefit 
of  the  society  or  congregation  assembling 
therein  for  public  worship.     Having  ac- 
cepted the  trusts  of  the  deed,  they  had  not 
only  the  right  to  the  legal  estate,  but  had 
imposed  upon  them  the  duty  of  seeing  that 
the  chapel  was  used  for  the  purposes  and 
in  conformity  with  the  trusts  declared  by 
the  deeds.     One  of  their  plainest  duties 
was  to  see  that  the  possession  of  the  chapel, 
legally  vested  in  themselves,  was  not  im- 
properly disturbed.      The  only  question 
in  this  case  was,  whether  the  proceedings 
of  the  defendants  amounted  to  an  illegal 
disturbance  of   the  estate  vested  in    the 
trostees.     A  minority  of  the  trustees  were 
defendants  to  the  suit ;  but  it  was  settled 
law  that  where  a  trust  was  created  of  such 
a  general  or  public  character  as  that  of  this 
chapel,  it  was  essential  to  the  due  execu- 
tion of  the  trust  that  the  majority  should 
have  the  power  of  binding  the  minority— 
fVilkinson  v.  Malin  (1).     Now  the  defen- 
dant Shipway  had  asserted  his  right  against 
the  will  of  the  majority  of  the  trustees  to 
retain  possession  of  this  chapel ;  to  offi- 
ciate as  pastor  therein.     It  was  unques- 
tionably the  law  that  when  the  legal  estate 
in  a  chapel  is  vested  in  trustees,  a  pastor 
or  minister,  though  duly  elected,  is  only 
tenant  at  will  of  the  trustees  —  Doe  d. 
Jones  V.  Jones  (2)  and  Doe  d.  NichoU  v. 
M*Kaeg  (3).    According  to  law,  therefore, 
the  plaintiffs,  as  the  majority  of  the  trus- 
tees, were  the  landlords  of  this  chapel.  The 
defendant  Shipway  was  in  possession  against 
their  will,  and  was  at  law  a  trespasser  on 
their   right.     It    then   remained  to  con- 
sider the  position  he  occupied  with  regard 
to  them   in  this  court.     It  appeared  that 
early  in  1858  dissatisfaction  was  felt  at  his 
continuing  minister,  and  he   was  served 
with  notice  to  attend  a  meeting  at  which 

(1)  2  Tyrw.  544. 

(2)  10  B.  &  C.  718;  s.  c.  8  Law  J.  Rep.  K.B.  Sia 

(3)  Ibid.  721. 


certain  chaiges  were  preferred  against  him. 
It  was  immaterial  to  consider  whetiier  that 
notice  was  duly  served,  or  to  examine  the 
grounds  on  which  the  trustees  proceeded. 
Without  going  into  the  particulars  of  the 
evidence,  it  appeared  that  the  trustees, 
in  the  exercise  of  their  duty,  and  acting 
honesUy,  according  to  their  own  discretion, 
and  with  the  sanction  of  a  considerable 
portion  of  the  congregation,  thought  right 
to  close  this  chapel  against  Shipway  for 
several  Sundays.  If  this  step  of  the  trus- 
tees met  with  the  disapproval  of  any  por- 
tion of  the  congregation,  it  was  open  to 
them  to  call  the  trustees  to  account  in  the 
regular  way.  On  the  last  Sunday  in  May 
1858,  at  a  church  meeting  regularly  held,  it 
was  resolved  that  Shipway  should  no  longer 
continue  to  officiate  as  pastor.  It  was  said 
that  this  meeting  was  irregularly  held,  and 
that  the  resolution  passed  at  it  did  not 
bind  the  whole  society.  Assuming  that 
there  might  be  a  question  as  to  this,  it  was 
plain  that  a  church  meeting  might  have 
been  regularly  convened  for  arranging  any 
disputes  or  differences  between  the  mem- 
bers of  the  congregation,  or  between  them 
and  the  trustees ;  but  the  proceeding  which 
was  shewn  to  have  taken  place  on  the  4th 
of  July  was  highly  irregular  and  improper, 
and  such  as  could  not  meet  with  the  ap- 
probation or  sanction  of  this  Court.  On 
the  morning  and  evening  of  that  day  the 
trustees  had  the  chapel  opened  for  divine 
service,  which  was  performed  by  a  minister 
of  the  name  of  Plaice,  apparently  in  an 
orderly  manner.  When  the  afternoon 
service  was  concluded  and  the  trustees 
would  have  closed  the  chapel-doors,  they 
were  prevented  from  so  doing  by  the  de- 
fendant Shipway,  who  thought  it  consistent 
with  his  duty  as  a  minister  of  the  Gospel 
to  enter  the  pulpit,  keep  forcible  possession 
of  the  chapel  and  keep  persons  in  posses- 
sion of  the  chapel  all  night,  and  then 
change  the  locks,  so  as  forcibly  to  exclude 
the  majority  of  the  trustees.  This  seemed 
to  be  as  much  a  violation  of  the  trusts  and 
purposes  for  which  the  legal  estate  was 
vested  in  the  trustees,  as  it  was  a  trespass 
at  law  upon  that  legal  estate. 

His  Honour  then  pronounced  a  decree, 
awarding  an  injunction  to  restrain  the 
defendant  C.  Shipway,  his  servants  and 
agents,  from  disturbing,  hindering  or  mo- 
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letting  the  pastor,  deacons  and  members 
of  the  coDgpregation  of  Particular  or  Cal- 
yinistic  Baptists  in  the  plaintiffs'  bill 
named,  in  the  performance  of  divine  ser« 
vice  in  the  said  chapel  of  Sible  Heding- 
ham,  in  the  said  bill  mentioned,  or  from 
otherwise  disturbing,  hindering  or  molest- 
ing any  of  the  members  aforesaid  in  the 
employment  or  use  of  the  said  chapel  and 
hereditaments  conveyed  by  the  said  inden- 
tures of  the  21st  of  September  1808  and 
the  13th  of  December  1814,  or  either  of 
them,  and  also  to  restrain  the  defendant 
C.  Shipway  from  officiating  as  pastor  of 
the  said  congregation,  and  from  preaching 
or  intermeddling  with  the  service  to  be 
performed  in  the  said  chapel  and  heredi- 
taments conveyed  by  the  said  indentures, 
and  to  restrain  the  defendants  J.  Ruggles, 
W.  Barrell  and  C.  Finch  from  in  any  way 
aiding  or  permitting  the  said  defendant  C. 
Shipway  to  preach  or  officiate  in  the  said 
chapel.  And  it  was  ordered  that  the 
defendants  C.  Shipway,  J.  Ruggles,  W. 
Barrell  and  C.  Finch  should  pay  the  said 
plaintiffs  their  costs  of  the  suit  when  taxed. 
No  order  as  to  the  costs  of  the  defendant 
W.  Goss.     Liberty  to  apply. 

From  this  decision  the  defendants  ap- 
pealed. 

The  same  counsel  appeared  as  in  the 
court  below,  and  the  following  cases  were 
then  referred  to — 

The  Attorney  General  v.  Gascoigne,  2 
Myl.  &  K.  647 ;  s.  c.  1  Law  J.  Rep. 
(n.s.)  Chanc.  122. 
The  Attorney  General  v.  Scott,  1  Yes. 

sen.  413. 
Stat.  9  Geo.  4.  c.  31. 

Lord  Justice  Knight  Bruce,  in  deliver- 
ing judgment,  said,  that  for  many  years 
before  this  litigation  a  certain  tenement  had 
been  vested  in  trustees,  who  were  changed 
from  time  to  time,  and  it  was  now  vested  in 
a  body  of  trustees  for  religious  purposes — 
namely,  for  the  benefit  of  a  particular 
class  of  Christians,  described  as  Particular 
or  Calvinistic  Baptists.  The  trusts  were 
general  in  that  respect;  but  practically, 
by  usage  or  otherwise,  the  temporal 
affairs  of  the  congregation  had  been  admi- 
nistered by  persons  selected  for  that  pur- 
pose called  deacons — trustees  of  the  legal 


estate,  therefore,  for  providing  for  the  reli- 
gious purposes  of  the  communicants.    In 
the  year   1858   disputes  arose   sinongst 
those  who  were  interested  and  concerned 
in  this  place  of  worship  and  its  affairs,  one 
consequence  of  which  was  the  present  tnit, 
including  as  parties  to  it,  either  as  plain- 
tiffs or  defendants,  all  the  trustees  and  ail 
the  deacons.     The  object  of  that  suit  was 
not  the  general  management  of  the  affairs 
of  the  trust,  but  only  protection  against  an 
alleged  breach  of  trust  of  a  particular  kind. 
The  substance  of  the  suit  was  on  behalf 
of  all  the  persons  interested  in  the  trust, 
though  it  was  not  so  in  form ;  and  as  it 
included  all  the  deacons  and  all  the  trus* 
tees,  and  as  the  objection  had  not  been 
taken  on  the  gpround  of  absence  of  parties, 
this  Court  might  well  deal  with  the  suit 
as  not  insufficient,  if  there  were  merits 
to  support  and  justify  it.     Complaint  was 
made  by  some  of  the  persons  interested, 
and  was  alleged  to  be  without  foundation 
by  others  of  them,  that  the  religious  affairs 
were  conducted  by  a  minister  against  whom 
objections  existed,  that  they  were  conduct- 
ed by  him  without  sufficient  authority,  and 
that  his  acts  and  interference  prevented  all 
proper  management  of  the  aflkirs,  and  that 
they  were  therefore  entitled  to  the  assist- 
ance of  the  Court.     There  was  no  donbt 
that  the  plaintiffs  making  this  complaint 
had  been  so  interfered  with,  and  there  was 
no  doubt,  if  their  allegations  were  correct, 
that  this  was  a  proper  case  for  the  inter- 
ference of  this  Court  at  their  instance.   It 
appeared  that  in  the  course  of  the  year 
1857,  Mr.  Shipway,  the  defendant,  had 
been  elected  temporarily,  or  on  probation, 
to  be  the  minister  of  this  congregation ;  be 
accepted  the  office  and  continued  to  dis- 
charge the  duties  for  two  or  three  months, 
and  at  Christmas  1857  he  was  continued 
for  another  year,  which  would,  of  course, 
expire  at  the  end  of  the  year  1858.    But 
the  year  1858  was  not  far  advanced  when, 
either  without  or  with   sufficient  reason, 
some  dissatisfaction  arose  in  the  minds  of 
some  amongst  the  trustees  and  some  amongst 

the  deacons  with  Mr.  Shipway,  and, whether 
regularly  or  irregularly,  by  those  who  had 
the  power  of  enforcing  their  opinions,  Mr. 
Shipway  was  displaced  firom  his  position. 
Another  minister  then  officiated  in  the 
chapel  for  several  Sundays  until,  as  it  ap- 
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peared,  that  occnrrence  took  place  which 
had  been  described  as  haying  happened 
on  the  4th  of  July.     At  the  close  of  the 
tfterooon  service  of  that  day,  notice  was 
given  of  a  **  church  meeting"  (as  it  was 
called)  to  be  then  and  there  held,  and  at 
that  meeting  Mr.  Shipway  was  appointed, 
or  re-appointed,  or  /continued  as  minister  of 
the  congregation.    He  himself  appeared  to 
have  been  present  at  the  meeting,  and  to 
have  taken  part  in  it ;  in  fact  he  seemed 
tohaveentered  the  chapel,  to  have  ascended 
into  the  pulpit,  to  hare  gone  out,  to  have 
€ome  back  again  and  to  have  given  a  sort 
of  "  word  of  command  "  to  his  followers. 
He  himself,  or  by  his  friends,  retained  pos- 
session of  the  building  during  the  whole 
night,  in  order  that  the  keys  and  locks 
might  be  changed,  and  placed  in  the  power 
of  his  own  supporters,  so  that  they  might 
be  in  a  condition  to  keep  out  what  his 
Lordship  thought  he  might  fiiirly  term  "the 
enemy."  With  this  object  in  view,  in  order 
to  sustain  their  spirits  or  their  strength 
during  the  watch,   Mr.  Shipway  himself 
very  good-naturedly  supplied  them  with 
beer  from  a  neighbouring   public-house, 
although  to  a  very  moderate  amount  only. 
From  that  moment  he  was  virtually  re- 
installed as  minister;  and  although  he  (the 
Lord  Justice)  felt  great  regret  at  the  whole 
course  of  proceedings,  yet  it  was  his  duty 
to  declare  his  opinion  that  this  re-appoint- 
ment was  a  nullity,  and  that  it  was  accom- 
panied by  the  most  indecent  irregularity. 
Mr.  Shipway *9  opponents  were,  however, 
advised  that  he  could  not  be  lawfully  dis- 
placed until  the  year  of  probation,  for  which 
he  had  been  appointed,  was  over ;  and  for 
this  reason  no  suit  was  instituted  until  the 
month  of  January  in   the  present  year. 
Whilst  the  defendant  Shipway  was  in  pos- 
session thus  irregularly,  the  ceremony  called 
''  ordination  "  took  place ;  it  did  not  appear 
what  that  amounted  to,  or  what  it  precisely 
meant ;  but  it  was  to  be  collected  that  it 
was  equivalent  to  institution  and  induction 
in  the  Church  of  England,  although  there 
was  no  evidence  upon  that  point.     How- 
ever, there  were  certainly  some  forms  ob- 
served ;  ministers  from  other  places  attended 
and  took  part  in  them  ;  but  this  ceremony 
was,  under  the  circumstances  which  existed, 
wholly  immaterial.     Early  in  the  present 
year  this  bill  was  filed,  and  affidavits  were 
Naw  SmBS,  XXYIIL— Craho. 


made  of  great  bulk,  as  his  Lordship  felt 
bound  to  say,  and  in  respect  to  the  length 
and  bulk  of  which  he  certainly  could  not 
exculpate  the  plaintiffs,  though  the  Court 
would  of  course  hear  their  counsel  on  that 
point.  Amotion  for  an  injunction  was  then 
brought  on  before  the  Vice  Chancellor,  but 
on  that  occasion  it  was  suggested  that  an 
answer  should  be  put  in,  and  the  motion 
converted  into  a  motion  for  a  decree; 
and  it  was  arranged  that  it  should  be 
so.  Whilst  the  matter  was  thus  standing 
over,  a  notice  was  given,  bearing  date 
the  31st  of  March,  but  not  delivered 
before  the  2nd  of  April,  which  was  a  Satur- 
day ;  that  notice  was  to  this  effect :  that  on 
Sunday  the  3rd  of  April,  after  morning 
service,  a  church  meeting  would  be  held  in 
the  chapel  to  enable  the  men  members  of 
the  congregation  to  resolve  whether  they 
did  or  did  not  desire  that  Charles  Shipway 
should  continue  to  be  their  minister.  This 
notice  was  signed  by  three  of  the  deacons, 
who  were  defendants  to  this  suit,  and  two 
of  those  three  deacons  were  also  trustees. 
His  Lordship  would  not  lay  any  stress  on 
the  words  '*men  members,"  nor  on  the 
expression  "  continue  to  be  .their  minister;" 
but  not  only  was  this  notice  given  pendente 
lUe^  while  the  matter  was  standing  over 
to  be  heard,  but  the  practice,  so  far  as 
the  Court  had  the  means  of  judgring,  had 
always  been  to  give  notice  for  any  meeting 
in  the  chapel  itself  upon  a  Sunday,  for 
which  practice  there  was,  no  doubt,  good 
reason.  This  notice  was  not  given  upon 
any  Sunday,  but  upon  a  Saturday  for  the 
next  following  day;  it  was  given  in  an 
entirely  new  form,  and  the  meeting  was 
called  not  only  pendente  lite,  but  while 
possession  of  the  chapel  itself,  and  the  ad- 
ministration of  its  affairs,  were  in  the  con- 
dition induced,  created  and  sustained  by 
the  anomalous,  improper  and  highly  irre- 
gular proceedings  of  the  4th  of  July  of  the 
previous  year.  Therefore  this  meeting  also 
was  a  mere  nullity,  and  notwithstanding  the 
so-called  ordination  of  September  1858, 
and  the  election  of  the  3rd  of  April  1859, 
the  matter  stood  upon  the  election  or  re- 
election of  the  4th  of  July  1858,  which 
was  no  title  at  all.  The  decree  of  the  Vice 
Chancellor  had  only  protected  the  plain- 
tiffs by  declaring — not  who  was  the  minister 
of  the  chapel,  but  that  a  particular  indivi- 
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dual  was  not.  Although  the  plaintiffs'  case 
might  have  heen  much  narrowed,  yet,  re- 
memhering  that  it  was  quite  impossihle  for 
a  plaintiff  to  know  what  would  be  the  par- 
ticular parts  of  his  case  which  would  most 
powerfully  influence  the  opinion  of  the 
Court,  he  (the  Lord  Justice)  thought  it 
was  hard  upon  persons  who  had  substan* 
tially  a  good  case  to  punish  them  for  having 
presented  their  case  to  the  judgment  of  the 
Court  in  every  way  in  which  it  might  ap« 
pear  necessary  to  them,  in  the  exercise  of 
their  discretion,  to  bring  it  before  the  Court. 
On  these  grounds  his  Lordship  was  of 
opinion  that  the  circumstances  did  not 
warrant  him  from  departing  from  the  decree 
pronounced  by  the  Vice  Chancellor. 

Lord  Justice  Turner  said,  that  it  was 
much  to  be  lamented  that  such  a  case  as 
this  should  have  been  brought  into  Court ; 
it  afforded  a  melancholy  example  of  the 
extent  to  which  strong  personal  feeling 
might  be  carried;  but  with  these  con« 
siderations  the  Court  had  nothing  to  do, 
and  it  was  the  duty  of  the  Court  to  decide 
according  to  the  legal  and  equitable  rights 
of  the  parties  before  it.  Some  of  the  trusts 
of  the  deed  of  the  2l8t  of  September  1808 
were  as  follows : — **  And  upon  further  trust 
to  convey  the  said  tenement  or  meeting- 
house and  premises,  with  the  appurtenances, 
from  time  to  time  to  such  persons  for  the 
purposes  aforesaid  as  the  men  members, 
communicants  of  the  said  society  or  con- 
gregation of  Particular  or  Calvinistic 
Baptists,  holding  the  doctrines  aforesaid, 
for  the  time  being,  in  their  church-meeting 
duly  assembled,  or  the  major  part  in  num- 
ber of  them  so  assembled,  shall,  by  any 
deed  or  instrument  in  writing,  from  time 
to  time  direct  or  appoint,  so  that  the  same 
may  be  made  use  of  only  so  far  as  it  law- 
fully could  or  might  as  a  place  of  worship 
for  Particular  or  Calvinistic  Baptists, 
holding  the  doctrines  before  mentioned." 
Those  trusts  would  necessarily  involve 
the  appointment  of  a  minister,  through 
whom  divine  worship  might  be  performed 
in  the  chapel ;  but  that  appointment  was 
to  be  made,  not  by  the  trustees,  but  by 
the  congregation  for  whose  benefit  the 
appointment  was  to  be  exercised.  If  an 
election  was  not  held  according  to  the 
rules  and  practice  of  the  body,  every 
member  had  a  right  to  complain  of  an  un- 


due exercise  of  the  trust;  and  if  he  liad 
such  ground,  he  had  a  right  to  come  to 
this  Court  for  relief.    This  bill  was,  there- 
fore, properly  filed.     But  it  was  said,  on 
behalf  of  the  defendants,  that  the  plaintiffs 
had  seceded  from  the  congregation,  and 
had  removed  from  the  chapel  the  books 
and   cushions   which  Jbelonged   to  them. 
His  Lordship  did  not  look  upon  this  as  a 
withdrawal  in  the  light  of  a  cessation  from 
being  members,  but  simply  a  withdrawal 
in  consequence  of  the  unlawful  conduct  of 
the   defendant   Shipway  and    those  who 
supported  him ;  and,  therefore,  those  per- 
sons were  entitled  to  come  to  this  Court. 
It  might  possibly  have  been  more  strictlj 
correct  if  the  bill  had  been  filed  by  them 
on  behalf  of  themselves  and   all   others 
interested  ;  but  that  was  only  a  matter  of 
form,  and,  if  it  had  been  necessary,  leave 
would  have  been  given  to  amend  the  bill 
in  that  respect.      What,  then,  were  the 
facts  of  the  case? — [His  Lordship  hers 
detailed  the  facts,   and  observed  on  the 
conduct  of  Mr.  Shipway  on   the  4th  of 
July  1 858,  and  on  the  matters  said  to  be 
then  determined,  via.,  the  resolution  that 
Mr.  Shipway  should  be  elected  a  member 
of  the  congregation ;    that  he  should  be 
elected  pastor  of  the  congregation ;    and 
that  new  locks  should  be  placed  upon  the 
chapel- doors.] — His  Lordship's   opinion 
was,  that  the  election  was  not  valid,  and 
could  not  be  supported,  and  he  thought  no 
upon   two   grounds  :    in   the  first   plaoe^ 
because  no  due  notice  had  been  given  of 
the  intention  to  hold  the  meeting;  and  in 
the   next   place,  because   this   pretend 
meeting  was  composed  of  members  an< 
non-members  alike,  and  there  conld 
no  due  and  valid  election  unless  it 
confined  to  the  members  of  the  con 
tion  only,  without  the  interference  of  tb<^ 
who  had  not  the  rights  of  membershSp. 
For  these  reasons  the  alleged  election  is 
July  1858  was  entirely  out  of  the  case. 
Then  in  the   September  following  there 
came  the  ordination,  as  it  was  called ;  and 
all  that  was  before  the  Court  upon  thst 
subject  was  contained  in  the  answer  of  ^ 
defendants,  which  alleged  that  by  the  desi<* 
of  the  church  and  of  die  congregation,  ^ 
defendant  Mr.  Shipway  was  ordained  ^ 
be  the  minister;  but  who  composed  ^^ 
church,  and  how  the  alleged  desire 
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expressed,  in  no  way  appeared,  hj  the 
answer  or  otherwise.    Then  there  remained 
Bothing  but  the  election  of  the  3rd  of  April 
1859,  and  the  question  was,  whether  that 
election  was  a  valid   election,   and  one 
which  entitled  the  defendant  Mr.  Shipway 
to  retain  his  position  as  minister.    He,  the 
Lord  Justice,  did  not  intend  to  say  that 
the  circumstance  of  the  whole  case  being 
under  the  jurisdiction  of  this  Court  would 
preclude  the  congregation  from  the  right 
of  expressing  their   views  and  opinions 
upon  the  subject,  nor  would  he  say  that 
the  Court  would  refuse  to  attend  to  those 
views  and  opinions ;  but  the  pendency  of 
this  suit  rendered  it  imperative  upon  the 
parties  that  every  rule  and    observance 
which  had  in   former  instances  been  ob* 
served,  should  be  most  strictly  and  regu- 
larly attended  and  adhered  to.     This  had 
not  been  the  case  in  the  present  instance, 
and  the  meeting  then  held  was  not  of  such 
a  character  that  the  Court  would  attend 
to  the  conclusions  it  might  have  adopted. 
It  was  contended,  on  the  part  of  the  de- 
fendants,   that,  if  Mr.  Shipway  was  not 
actually   displaced   by  the  congregation, 
he  was  continued  as  minister;    but  that 
rule  could  at  all  events  have  no  application 
to  a  case  where  there  was  nothing  more 
than  an  unauthorized  assertion  of  a  per- 
manent appointment.       The   decree   was 
therefore,  in  substance,  right,  and  it  would 
be  upheld.     The  only  question  was  as  to 
the  costs,  on  which  he  felt  some  doubt. 

Mr,  Baeon  called  the  attention  of  the 
Court  to  the  terms  of  the  injunction, 
which  he  said  would  prevent  the  re-election 
of  Mr.  Shipway  even  if  the  congregation 
should  be  desirous  of  having  his  ministra- 
tion. 

Lord  Justice  Knight  Bruce.-— I  do 
not  think  that  a  re-election  of  Mr.  Ship- 
way  would  be  a  contempt  of  Court ;  for 
that  re-election  would  confer  on  him  a 
new  title,  about  which  we  express  no 
further  opinion. 

A  discussion  ensued  as  to  costs,  and  it 
was  determined  that  there  should  be  no 
costs  on  the  appeal  beyond  the  deposit, 
which  was  ordered  to  be  paid  over  to  the 
plaintiffs. 


M.R.     \ 
arch  26.  J 
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BRADBURY  V.  DICKENS. 


Partnership  ^^Periodieal — Trade  Name 
-'■^Discontinuance — Advertisement, 

If  a  partner  in  a  periodical  withdraws 
from  the  publication  and  determines  the  part" 
nershipf  so  that  the  right  to  use  the  name 
must  be  sold  and  the  affairs  wound  up,  he 
will  not  be  restrained  from  advertising  a 
work  of  a  similar  description  under  a  new 
name,  or  the  discontinuance  of  the  former 
work,  so  far  as  his  connexion  with  it  was 
concerned. 

The  bill  in  this  suit  was  filed  by  Messrs. 
Bradbury  &  Evans,  printers  and  pub- 
lishers, against  Charles  Dickens  and  Wil- 
liam Henry  Wills,  praying  that  the  part- 
nership between  them  might  be  dissolved 
and  its  affairs  wound  up,  and  praying  that 
the  defendant  Charles  Dickens  might  be 
restrained  from  advertising  or  publishing 
any  notice  or  advertisement  announcing 
the  discontinuance  of  a  periodical  called 
Household  Words,  or  the  substitution  of  any 
periodical  in  place  thereof,  or  succession 
thereto,  or  continuing  any  announcement 
to  the  same  or  a  similar  effect.  The  bill 
also  prayed  that  the  copyright  of  the 
Household  Words  might  be  forthwith  sold 
as  a  going  concern. 

On  the  28th  of  March  1850  articles  of 
agreement  were  entered  into  betweenCharies 
Dickens  of  the  first  part,  William  Bradbury 
and  Frederick  Mullett  Evans  of  the  second 
part,  John  Forster  of  the  third  part,  and  W. 
H.  Wills  of  the  fourth  part,  whereby  they 
agreed  to  be  and  continue  joint  proprietors 
of  the  weekly  periodical  called  Hwisehold 
Words,  and  to  be  interested  therein  upon 
the  following  terms : — That  Mr.  Dickens 
should  have  one-half  part  or  share,  the 
plaintiffs  one-fourth,  and  Mr.  Forster  and 
Mr.  Wills  one-eighth  respectively;  that 
Mr.  Dickens  should  be  editor,  and  in  that 
capacity  exercise  absolute  control  over 
the  literary  department,  and  over  all  agree- 
ments, rates  of  payment,  and  orders  of 
payment  made  in  respect  of  the  literary 
department,  and  be  entitled  so  long  as  he 
continued  editor  to  receive  500^  per  an- 
num while  he  occupied  that  position,  and 
to  be  paid  in  addition  for  any  literary 
articles  he  might  contribute,  as  well  as  to 
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participate  in  any  profits  that  might  accrue 
to  him  as  part  proprietor ;  that  the  plain- 
tiffs should  be  printers  and  publishers  of 
the  work,  as  well  as  general  managers,  so 
long  as  they  continued  to  be  personally 
interested;  and  that  as  such  they  were  to 
have  the  entire  management  of  the  com- 
mercial department,  and  "  bear,  pay 
and  discharge,"  in  the  first  instance,  the 
rent  of  any  premises  required  for  carrying 
on  the  business  of  the  same,  as  well  as  any 
expenses  incident  thereto,  and  receive  and 
pay  all  monies  due  to,  or  which  might 
become  payable  in  respect  thereof,  and 
should  charge  the  publication  with  any 
payments  made  on  account  of  the  publica- 
tion ;  that  Mr.  Forster  should,  from  time 
to  time,  in  consideration  of  his  share,  con- 
tribute literary  articles  without  any  addi- 
tional remuneration  for  the  same ;  and  that 
Mr.  Wills,  in  consideration  of  the  share 
reserved  to  him,  should  act  as  sub- editor, 
and  should  not  be  at  liberty  to  withdraw 
therefrom  without  giving  twelve  calendar 
months'  notice  to  his  co-proprietors,  and 
that  he  should  receive  8/.  a  week  as  sub- 
editor in  addition  to  any  profits  arising  to 
him  as  part  proprietor.  Moreover,  it  was  pro- 
vided Uiat  Mr.  Dickens  might  dismiss  Mr. 
Wills  on  giving  him  six  calendar  months' 
notice,  orthepayment  of  a  sum  equivalent  to 
his  salary  for  that  time,  and  that  none  of  the 
proprietors  *'  should  sell,  assign  or  transfer 
his  share  or  interest  in  the  publication, 
without  first  tendering  or  offering  the  same 
to  his  co-proprietors."  It  was  further 
provided  that  meetings  of  the  proprietors 
should  be  held  on  the  second  Tuesday  in 
May  and  November  of  each  year,  at  the 
counting-house  of  the  concern,  for  the  pur- 
pose of  auditing  the  accounts,  considering 
the  state  of  the  publication,  and  passing 
such  resolutions  as  they  might  deem  fit ; 
and  it  was  agreed  also  that  at  any  special 
meeting  of  the  proprietors  there  should  be 
present  at  least  two  proprietors  in  addition 
to  the  plaintiffs.  At  the  expiration  of  the 
publication,  by  agreement  or  otherwise,  all 
the  stock,  chattels  and  property,  except 
debts  owing  to  the  same,  should,  unless 
the  parties  agreed  to  the  value  thereof, 
or  to  some  appropriation  of  the  same,  be 
sold  by  public  auction  to  the  highest  bid- 
der or  bidders,  with  liberty  for  any  or  either 
of  the  parties  to  bid  for  the  same. 


Mr.  Forster  retired  from  the  partnenhip 
some  years  ago,  and  with  the  consent  of 
the  other  proprietors  sold  his  share  to  Mr. 
Dickens,  since  which  time  the  periodical 
had  been  carried  on  by  the  plaintiffs  and  the 
defendants  as  partners,  under  the  articles 
originally  agreed  to.     On  the  15th  of  No- 
vember last  Mr.  Dickens  convened  a  meet- 
ing, at  which  he  deputed  Mr.  Forster  to 
represent  him,  and  that  gentleman  attended 
the  meeting,  and  proposed  the  following 
resolution  :•— '*  That  the  present  partner- 
ship be  dissolved,  by  the  cessation  and 
discontinuance  of  the  publication  on  tbe 
completion    of   its    nineteenth  volume." 
That  resolution  was  seconded  by  Mr.  Wills, 
the  defendant.     The  plaintiffs  refused  to 
recognize  the  right  of  Mr.  Forster  to  be 
present  at  the  meeting,  and  did  not  vote, 
considering   such  meeting  as  not  being 
properly  constituted,  and  that  Mr.  Dick- 
ens had  no  right  to  be  represented  and 
vote  by  proxy  under  the  articles  of  the 
agreement.    Mr.  Dickens,  having  been  in- 
formed that  the  validity  of  the  resolution 
in  question  was  disputed,  on  the  22nd  of 
December  sent  a  notice  to  Mr.  Wills  and 
the  plaintiffs  to  the  effect  that  upon  the 
completion  of  the  nineteenth  volume  of  the 
work,  which  would  take  place  in  tbe  month 
of  May,  the  partnership  should  be  ditsoW- 
ed,  and  that  he  would  immediately  after- 
wards take  such  steps  as  he  might  be  ad- 
vised for  the  winding  up  of  the  affairs  of 
the  partnership. 

Mr.  Dickens  subsequently  sent  the 
following  circular  to  the  booksellers,  and 
it  afterwards  appeared  in  the  newspapers 
as  an  advertisement  :»- 

"  The  story  of  our  lives  from  year  to  year. 

"  On  Saturday,  the  80th  of  April  1859, 
will  be  published,  price  2d.,  the  first 
number  of  All  the  Year  Round,  a  weekly 
journal,  designed  for  the  instruction  and 
entertainment  of  all  classes  of  readers,  and 
to  assist  in  the  discussion  of  the  social 
questions  of  the  day,  conducted  by  Charles 
Dickens. 

"  Address, 

**  Nine  years  of  Household  Words  are 
the  best  practical  assurance  that  can  be 
offered  to  the  public,  of  the  spirit  *nd 
object  of  All  the  Year  Round.  In  trans- 
ferring myself  and  my  strongest  energies 
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from  the  publication  that  is  about  to  be 
discontinoed  to  the  publication  that  is 
about  to  begin,  I  have  the  happiness  of 
taking  with  me  the  staff  of  writers  with 
whom  I  have  laboured,  and  all  the  literary 
business  and  co-operation  that  can  make 
my  work  a  pleasure.  In  some  important 
respects  I  am  now  free  greatly  to  advance 
on  past  arrangements ;  these  I  leave  to 
testify  for  themselves  in  due  course.  That 
fosion  of  the  graces  of  the  imagination 
with  the  realities  of  life,  which  is  vital  to 
the  welfare  of  any  community,  and  for 
which  I  bave  striven  from  week  to  week 
as  honestly  as  I  could  during  the  last  nine 
years  will  be  striven  for  All  the  Year 
Round.  The  old  weekly  cares  and  duties 
become  things  of  the  past,  merely  to  be 
assumed  with  an  increased  love  for  them, 
and  brighter  hopes  springing  out  of  them 
in  the  present  and  future,  I  look  and 
plan  for  a  very  much  wider  circle  of  read- 
ers; and  yet,  again,  for  a  steadily  expand- 
ing circle  of  readers  on  the  projects,  I  hope 
to  carry  through  All  the  Year  Rounds  and 
I  feel  confident  that  this  expectation  will 
be  realized  if  it  deserve  realization.  The 
task  of  my  new  journal  is  set,  and  it  will 
steadily  try  to  work  the  task  out.  Its 
pages  shall  shew  to  what  good  purpose 
their  motto  is  remembered  in  them,  and 
with  how  mucb  fidelity  and  earnestness 
they  tell  the  story  of  our  lives  from  year 
to  year.     Charles  Dickens." 

At  the  foot  of  the  circular  it  was  stated, 
that  *'  On  Saturday,  the  28th  of  May  1859, 
Mr.  Charles  Dickens  will  cease  to  conduct 
Household  Words;  that  periodical  will  be 
discontinued  and  its  partnership  of  pro- 
prietors dissolved." 

The  plaintiffs  then  filed  this  bill,  alleging 
that  Charles  Dickens  had  no  right  to  dis- 
solve the  partnership,  but  that  he  refused 
to  continue  as  editor  of  Household  Words; 
that  the  plaintiffs  had  refused  his  offer  of 
1,000^.  for  their  share  of  the  copyright, 
and  that  Charles  Dickens  was  endeavour- 
ing to  deprive  them  of  all  their  share  and 
interest  therein,  and  to  appropriate  the 
benefit  of  the  copyright  to  himself  by  esta- 
blishing such  a  periodical  and  endeavour- 
ing to  procure  the  discontinuance  of  the 
Household  Words,  and  that  he  had  with 
that  view  prepared  the  circular  to  the  trade, 
which  was  injurious  to  the  plaintiffs,  and 
calculated  to  diminish  the  value  of  the 


copyright.  It  insisted  also  that  he  had 
no  right  to  announce  that  the  work  would 
be  discontinued.  The  plaintiffs  now  asked 
that  Mr.  Dickens  might  be  restrained  from 
publishing  the  circular,  or  any  advertise- 
ment announcing  the  discontinuing  of  the 
periodical  called  Household  Words,  or  the 
substitution  of  any  periodical  in  the  place 
thereof  or  in  succession  thereto. 

Mr,  R,  Palmer  and  Mr.  Jesself  for  the 
plaintiffs.— The  articles  fix  no  period  for 
the  continuance  of  the  partnership ;  it  was, 
however,  co-equal  with  the  publication, 
and  it  was  provided,  that  the  interest  of  a 
proprietor  was  not  to  cease  at  his  death. 
It  had  all  the  essentials  of  permanency. 
The  work  was  established,  and  the  name 
Household  Words  had  become  of  great 
value ;  and  Mr.  Dickens  had,  by  his  cir- 
cular saying  it  would  cease,  been  guilty  of 
a  violation  of  the  duty  of  a  partner.  Pro- 
vision was  made  for  the  sale  of  the  work 
for  the  benefit  of  all;  and  Mr.  Dickens 
had  no  right  to  seek  a  continuity  or  suc- 
cession of  the  property  of  his  partners  by 
carrying  on  the  work  under  another  name, 
neither  had  he  any  right  to  announce  that 
the  partnership  of  proprietors  in  Household 
Words  would  be  discontinued.  The  part- 
nership must,  in  fact,  continue  until  the 
publication  was  sold. 

Mr,  Selwyn  and  Mr,  Hothouse,  for  the 
defendants. — The  partnership  was  not  in 
the  Household  Words  only,  but  in  House^ 
hold  Words  conducted  by  Charles  Dickens, 
and  the  public  were  entitled  to  know  that 
he  had  ceased  to  edit  it,  or  to  have  any 
interest  in  it.  The  articles  did  not  stipulate 
that  Mr.  Dickens  was  to  give  his  sole  lite- 
rary service  to  this  periodical ;  he  was  at 
liberty,  therefore,  during  its  continuance 
to  set  up  another. 

The  Master  of  the  Rolls.-^A  slight 
alteration  af^er  the  words  "about  to  be 
discontinued,"  by  adding  the  words  ''  by 
me"  might  obviate  any  objection. 

Mr,  Selwyn. — I  can  see  no  objection  to 
it,  except  that  it  would  seem  to  hold  out 
the  idea  that  this  Court  encourages  what 
is  felt  to  be  nothing  else  than  a  most 
vexatious  suit.  Mr.  Dickens,  in  his  cir- 
cular, has  published  only  what  is  strictly 
true :  he  will  cease  to  edit,  his  connexion 
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with  it  will  terminate,  the  work  agreed  to 
be  published  will  be  at  an  end,  and  the 
partnership  will  be  dissolved.  Under  such 
circumstances  there  surely  can  be  no  hesi- 
tation in  refusing  the  application,  as  being 
at  once  unnecessary  and  vexatious. 

Mr.  R.  Palmer^  in  reply. — The  addition 
of  the  words  **  by  me"  will  not  protect  the 
plaintiffs ;  it  will  still  leave  open  the  objec- 
tion that  the  Household  Words  is  to  be 
discontinued.  The  name  of  Mr.  Dickens 
was  not  essential  either  to  the  work  or  to 
its  continuance.  The  articles  provided 
that  another  editor  might  be  appointed, 
and  Mr.  Dickens  might  have  died ;  but 
still  the  articles  contemplated  a  continu- 
ance of  the  publication  as  a  serial  work. 
If,*  then,  there  is  no  right  to  discontinue 
the  work,  he  has  no  right  to  damage  the 
sale  by  sending  advertisements  abroad, 
stating  that  it  will  be  discontinued ;  and 
his  adding  "by  him"  or  "by  me"  can 
make  no  difference :  he  has  a  right  to  say, 
I  shall  cease  to  be  connected  with  it,  or 
that  my  supervision  and  management  will 
be  discontinued,  but  he  has  no  right  to 
say  that  the  periodical  will  be  discontinued 
either  absolutely  or  by  himself. 

The  Master  op  the  Rolls. — The  pro- 
perty in  a  literary  periodical  is  confined  to 
the  mere  title,  and  the  title  to  this  work  is 
Household  Words;  it  has  been  made  the 
subject  of  partnership  articles,  and  accord- 
ingly it  is  a  part  of  the  partnership  assets, 
and  may  be  sold,  such  as  it  is,  provided  it 
has  any  existence.  I  stated  during  the 
argument  that  putting  in  the  words  *'  by 
me"  or  "by  him,"  or  "by  the  editor" 
after  the  word  "discontinued"  in  the 
Address  and  in  the  concluding  paragraph 
would  remove  all  grounds  of  cavil.  On 
the  part  of  the  plaintiffs  it  has  been  argued, 
that  Mr.  Dickens  has  no  power  to  put  an 
end  to  the  work ;  but  I  am  not  clear  that 
he  has  not,  or  that  his  mere  retirement 
will  not  ipso  facto  annihilate  it,  or  that  it 
is  not  considered  as  entirely  and  solely 
associated  with  his  name ;  and  that  the 
name  Household  Words  would  be  literally 
worth  nothing  as  soon  as  it  is  known  that 
he  has  nothing  to  do  with  it.  However 
that  may  be,  the  statement  that  he  has 
nothing  more  to  do  with  it  is  properly 
represented  by  saying  "  it  is  discontinued 
by  me";  that  does  not  import  the  fact  that 


it  is  discontinued  absolutely ;  it  merely 
asserts  that  he  himself,  so  for  as  be  had 
anything  to  do  with  it,  has  discontinued 
it :  that  is  all  the  plaintiffs  are  entitled  to 
require.  Accordingly,  upon  the  under- 
taking of  Mr.  Dickens  in  the  publication 
of  future  advertisements  to  put  in  those 
or  equivalent  words,  I  will  make  no  order 
upon  this  motion  ;  but  I  shall  reserve  the 
costs  until  I  see  the  result  when  the 
partnership  property  comes  to  be  dis- 
posed of. 


KiNDERSLEY 

Jan 


iLEY,V.C.7 

.  17.         3 


HOWARD  O.  ROBINSON. 


Production    of  Documentt"^  Mortgage" 
Deed, 

A  legatee  under  a  will  filed  a  bill  agaimi 
the  trustee  who  had  raised  money  to  pay  lega~ 
eies,  and  against  the  mortgagee,  who  had  lent 
the  money  t  charging  that  the  trustee  had  effect' 
ed  a  certain  mortgage;  that  he  had  borrowed 
the  money  for  his  own  purposes,  and  not  to 
p(iy  off  the  legacies;  and  that  the  mortgagee 
knew  of  the  alleged  breach  of  tmet.  The 
mortgagee  admitted  the  mortgage-deed,  '*and 
for  greater  certainty  as  to  the  eontenis 
thereof  craved  leave  to  refer  to  it  when 
produced  to  the  Court"  but  denied  the  other 
allegations.  The  plaintiff  obtained  an  order 
in  chambers  for  production  of  the  mortgage^ 
deed :  —  Held,  upon  an  adjourned  summons, 
that  the  plaintiff,  who  did  not  allege  that  the 
deed  contained  anything  which  would  sup- 
port  his  case,  was  not  entitled  to  the  produC" 
tion,  except  upon  redeeming  the  mortgage. 

This  was  an  application  upon  an  ad-^.^ 
journed  summons  from  chambers  to 
an  order  made  for  the  production  of 
ments. 

The   testator    in    the    cause,    Richa^^^ 
Chaffers,    gave    a  legacy   of   1,500^.     -«« 
Ann  Howard,  and  he  vested  all  his  reji/ 
estate  in  two  trustees  named  Vevers  and 
Chaffers,  for  a  term  of  800  years,  upon 
trust  to  sell,  or  by  other  ways  and  mean* 
at  their  discretion,  to  raise  money  for  tbs 
purpose  of  paying  such  debts  and  legaci^ 
as  the  personalty  was  insufficient  to  satisfy* 
and  the  receipts  of  the  trustees  were  to  ^^ 
good  discharges   to  purchasersi   moj 
geeS|  &c. 
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Ann  Howard  died  shortly  after  the  date 
of  the  will,  and  the  testator,  by  a  codicil, 
^ave  the  aforesaid  legacy  of  1,500/.  to  the 
infant  children  of  Ann  Howard,  to  be  paid 
to  them  at  twenty-one,  and  in  case  of  their 
death  under  twenty -one  without  issue, 
then  he  gave  the  said  legacy  to  Thomas 
Chaffers  and  Benjamin  Chaffers  absolutely. 
By  an  indenture  of  mortgage*  dated  the 
1st  of  Jjily  1 853,  B.  Chaffers,  the  surviv- 
ing  trustee  under  the  will,  assigned  the 
term  of  800  years,  by  way  of  mortgage, 
to  the  defendants  John  Robinson  and 
William  Birtwhistle,  to  secure  the  sum  of 
1,000/. 

The  legacy  not  having  been  paid,  the  in- 
fant children  of  Ann  Howard  instituted  this 
suit,  by  their  next  friend,  for  the  purpose 
of  having  their  legacy  raised,  and  the  bill 
charged  that  B.  Chaffers  had  mortgaged  the 
property  to  the  other  defendants,  and  had 
applied  the  money  to  his  own  purposes. 
The  hill  also  charged  that  the  mortgagees 
well  knew  that  the  plaintiffs  were  infants, 
and  that  their  legacy  had  not  been  paid. 

The  defendants,  the  mortgagees,  by 
their  answer,  admitted  that  they  had  pos- 
Kssion  of  the  mortgage-deed  of  the  Ist  of 
Jaly  1853,  and  that  it  was  to  the  effect 
set  out  in  the  plaintiffs'  bill,  *'But  for 
greater  certainty  as  to  the  contents  thereof 
they  craved  leave  to  refer  to  the  same 
when  produced  to  this  honourable  Court," 
bat  they  denied  that  they  were  aware  of 
the  fact  that  the  legacy  of  the  plaintiffs 
was  charged  upon  the  lands  devised  by  the 
testator,  or  that  such  legacy  had  not  been 
paid. 

On  the  19th  of  November  1858  an  order 
was  obtained  by  the  plaintiffs,  in  chambers, 
for  production  by  the  defendants  J.  Robin- 
son and  W.  Birtwhistle  of  the  several 
deeds,  books,  papers  and  writings,  men- 
tioned in  the  schedule  to  the  answer  of 
the  defendants,  and  also  the  mortgage- 
deed  of  the  1st  of  July  1853  in  the  said 
answer  referred  to,  and  admitted  to  be  in 
their  possession. 

The  application  now  made  was  to  vary 
the  order  for  production  by  omitting  the 
direction  to  produce  the  mortgage-deed. 

Mr,  Sidney  Smith  appeared  in  support 
of  the  applicatiou,  and  contended  that  a 
mortgagee  could  not  be  compelled  to  pro- 


duce his  mortgage-deed  without  the  prin- 
cipal and  interest  being  tendered  to  him. 
The  fact  of  the  defendants  having  referred 
to  the  deed  for  greater  certainty  as  to  its 
contents  did  not  alter  the  general  rule. 
This  was  merely  to  satisfy  the  defendants' 
conscience.  The  deed  was  not  set  up  by 
the  defendants,  but  only  referred  to  in 
answer  to  the  plaintiffs'  allegation.— He 
cited — 

Adanu  v.  Fisher,  3  Myl.  &  Cr.  526 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  289, 
(which  explained  the  decision  in 
Hardman  v.  Ellames,  5  Sim.  640 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  74. 
Greenwood  v.  Rothwell,  6  Beav.  492; 
B.  c.  7  Ibid.  279;  12  Law  J.  Rep. 
(n.s.)  C.P.  259;  13  Law  J.  Rep. 
(n.s.)  Chanc.  226;  5  Man.  &  G. 
628. 
The  Princess  of  Wales  v.  the  Earl  of 

Liverpool,  1  Swanst.  114. 
Tyler  v.  Drayton,  2  Sim.  &  S.  309. 
Wigram  on  Discovery,  324,  340. 

Mr,  O.  Af.  Giffard,  contr^,  submitted 
that  the  defendants,  having  admitted  the 
possession  of  the  deed,  and  having  asked 
leave  to  refer  to  it,  had  given  the  plaintiffs 
a  righ^  to  call  for  inspection.  It  might 
be  Very  material  for  the  plaintiffs  in  making 
out  their  case  to  shew  the  form  of  the  mort- 
gnge-deed,  and  if  the  deed,  upon  the  face 
of  it,  was  as  alleged  by  the  plaintiffs,  then 
it  would  go  to  shew  their  title  to  the  relief 
prayed. 

KiNDERSLEY,  V.C.  (without  Calling  for 
a  reply)  said — My  opinion  is,  that  the 
defendants  cannot  be  compelled  to  pro- 
duce this  deed.  There  is  no  doubt  that 
as  an  abstract  proposition  the  plaintiff  has 
a  right  to  inspection  of  every  deed,  paper 
or  writing  in  the  possession  of  the  defen- 
dant, which  would  help  to  make  out  the 
plaintiff's  case;  but  he  has  no  right  to  see 
those  documents  in  the  defendant's  pos- 
session which  only  tend  to  make  out  the 
defendant's  case.  The  case  of  a  mortga- 
gee is  supposed  to  stand  on  some  special 
footing,  but,  in  fact,  it  is  only  one  of  the 
cases  within  the  general  rule ;  and,  ordi- 
narily speaking,  where  a  mortgagor  files 
a  bill  against  a  mortgagee,  he  cannot  see 
the  mortgage-deed  without  redeeming  the 
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mortgage.  There  may  be  cases  in  which 
a  mortgagor,  or  a  person  in  the  same  situ- 
ation, may  have  a  special  case  to  entitle 
him  to  inspection,  because  the  document 
might  serve  to  make  out  the  plain tiflf's 
case ;  but,  in  other  respects,  a  mortgagee 
may  put  the  deeds  in  a  box  and  defy  the 
mortgagor  to  obtain  inspection  until  he 
engages  to  pay  principal,  interest  and 
costs.  If  a  mortgagor  files  a  bill  simply 
to  redeem,  and  states  the  mortgage-deed 
in  his  bill,  and  the  defendant,  by  his 
answer,  as  he  is  bound  to  do,  admits  the 
deed  to  be  to  the  effect  stated,  then,  when 
the  cause  comes  to  a  hearing,  the  mort- 
gagor has  a  right  to  redeem  in  accordance 
with  the  deed,  and  then,  for  the  first  time, 
he  has  aright  to  see  the  deed.  Supposing, 
in  the  case  put,  that  the  defendant  admits 
the  deed,  and  says,  "  I  admit  the  effect  of 
the  deed  to  be  as  stated  in  the  bill  to  th^ 
best  of  my  knowledge,*'  does  it  make  any 
difference  that  he  should  go  on  to  say — 
''but  still,  for  greater  certainty,  and  to 
satisfy  my  conscience  that  I  am  not  mis- 
stating the  facts,  I  crave  leave  to  refer  to 
it  when  produced*'?  How  does  this  re* 
servation  give  the  plaintiflf  any  special 
right  to  see  the  deed  before  the  hearing? 
Another  case  might  arise: — Suppose  tibe 
plaintiff  states  a  case  upon  which  he  con- 
siders he  may  have  relief,  and  the  defen- 
dant, by  his  answer,  states  a  certain  deed 
which  the  plaintiff  has  not  referred  to,  and 
such  deed,  instead  of  helping  the  plaintiff, 
destroys  his  case.  In  that  state  of  things 
the  plaintiff  would  have  no  right  to  inspec- 
tion of  a  deed,  which  does  not  assist  him. 
But,  suppose  the  defendant,  after  setting 
up  a  deed  of  this  nature,  goes  on  in  the 
common  form  to  refer  to  it  for  greater 
certainty.  I  am  wholly  at  a  loss  to  com- 
prehend how  a  plaintiff  who,  without  this 
reference,  would  not  be  entitled  to  pro- 
duction, should  have  any  greater  right 
owing  to  such  a  statement.  There  is  no 
ground  whatever  for  the  proposition  ;  but 
every  principle  of  reasoning  shews  it  to  be 
the  other  way.  These,  then,  are  two  cases 
which  might  arise  on  what  may  be  called 
the  technical  grounds ;  but  if  the  putting 
those  words  into  the  answer  would,  in 
either  case,  give  a  right  to  inspection,  it 
would  not  be  in  the  case  where  the  deed 
referred  to  by  the  defendant  is  in  opposition 


to  the  plaintiff's  case.     Now,  in  the  case 
of  Hardman  v.  EUameSf  Lord  Cottenham 
held  that  a  reference  in  the  answer  did 
entitle  to  production,  but  when  he  found 
that  that  decision  was  challenged  in  the 
subsequent  case  of  Adams  v.  Fisher ^  he 
explained  what  he   meant  to   decide   in 
Hardman  v.   Ellames,   which    was    that, 
where  a  defendant  had  thought  proper  to 
put  his  defence  upon  a  particular  docu- 
ment, he  himself  having  introduced  it  and 
put  it  forward,  the  plaintiff  was  entitled  to 
see   whether   the   defendant  had  rightly 
stated  it.     The  decision  caused  great  as- 
tonishment at  the  time  to  the  profession 
at  large,  and  I  am  bound  to  say  that  I 
cannot  follow  the  reasoning.     However, 
on  the  technical  ground,  this  is  not  the 
case  of  Hardman  v.  EUames;  if  it  were,  I 
might  be  bound  to  follow  it,  but  it  is  the 
contrary,  and  the  Very  point  which  Lord 
Cottenham  said  he  did  not  mean  to  decide. 
I  must  put  the  case,  then,  on  the  gene- 
ral footing.     If  the  defendant's  mortgage 
is  prior  to  the  plaintiff's  claim  he  has  no 
right  to  the  production  of  the  deed.     If 
the   defendant's  title  is  posterior  to  the 
plaintiff's  claim  it  would  be  immaterial  to 
him  to  have  production,  and  there  is  no 
rule,  that  I  am  aware  of,  which  would  ffii^ 
a  prior  mortgagee  a  right  to  see  the  deed 
of   a    subsequent   mortgagee.     Here  the 
very  contest  is  as  to  priority.     The  plain- 
tiff claims  to  be  first  incumbrancer,  and 
so  does  the  defendant.     It  is  clear  that  it 
would  never  do  to  let  a  plaintiff,  on  his 
mere  allegation  of  being  first  incumbrancer, 
have  inspection  of  the  deed  of  a  party 
whom  he  alleges  to  be  subsequent  to  him, 
although  there  certainly  might  be  ca 
which,  the  plaintiff's  right  depending 
what  is  contained  in  the  defendant's  deed 
he  would  be  entitled  to  inspection, 
the  plaintiff's  right  to  relief  in  this 
depend  at  all  on  the  contents  of  the  deed 
— [His  Honour  then  stated  the  facts, 
said] — The  plaintiff  here  charges  the  d^ma 
fendant  with  knowing  certain  circumstances 
at   the   time  of  taking   his   deed,  whl^i 
would  make  him  a  party  to  a  breadi  of 
trust,  and  with  neglecting  to  make  fiirtbtf 
inquiries  as  to  the  facts,  and  alleges  tb^ 
the  mortgage  was  effected  for  the  ^nwmt^ 
purposes  of  Chaffers,  and  not  for  payi^S 
off  the  legacies.     If  the  plaintiff  mak^ 
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out  these  allegations  he  establishes  his 
case,  but  there  is  no  other  allegation  that 
troold  entitle  him  to  relief.  The  defen- 
dant denies  the  allegations,  and  the  pro- 
d action  of  the  deed  will  not  assist  the 
plaintiff  in  any  way.  The  plaintiff  alleges 
what  the  deed  contains,  but  he  does  not 
allege  that  it  contains  anything  which 
would  support  his  case.  If,  at  the  hear- 
ing, the  defendant  proves  that  he  did  not 
know  of  the  private  purposes  for  which 
Chaffers  obtained  the  money  upon  mort- 
gage, then  the  plaintiff  will  have  no  right 
against  him,  except  to  redeem.  On  these 
grounds,  therefore,  I  think  that  the  order 
for  producUon  must  be  dischaiged.  The 
costs  to  be  costs  in  the  cause. 


M.R* 
Feb.  25 


,26./ 


BBCKTON  «.  BARTON. 


A  tetlator  gave  hii  real  and  penonal 

estate  to  trtuteet  upon  trust  out  of  the  ineome 

to  pay  an  annuity  of  5001.  a  year  to  hie  widow 

for  lifSf  or  for  so  long  as  she  should  continue 

his  widoWt  for  the  maintenance  of  herself 

and  his  ehsldrenf  and  to  invest  the  surplus; 

and  after  her  death  or  marriage  again  upon 

trust  to  apply  such  awsual  ineome  for  the 

maintenance  and  advancement  of  such  of  his 

children  as  should  he  under  twenty- one ;  and 

when  the  youngest  of  his  children  should 

attain  the  said  age,  then  upon  trust  to  dis* 

tribmte  aU  his  property  equally  between  his 

children^  except  so  much  as  would  secure  to 

his  wife,  if  she  should  be  then  alive  and 

married  again,  an  annuity  of  100/.  a  year 

for  life.     And  in  case  of  the  death  of  any 

of  his  children,   leaving  lawful  issue,  the 

testator  directed  that  the  share  of  such  child 

or  children  should  go  to  his  or  her  children: 

— Held,  that  the  share  of  each  child  became 

vested  on  attaining  twenty^one,  that  no  divi^ 

sion  was  to  be  made  until  the  youngest  child 

attained  twenty-one,  or  during  the  life  or 

widowhood  of  the  testator's  wife,  and  that 

the  share  of  any  child  dying  and  leaving 

issue  was  given  over  to  the  children  of  such 

deceased  child,  on  the  death  of  a  child 

before  the  period  of  distribution. 

After  the  date  of  the  above-mentioned 
wiU^  the  testator,  on  the  marriage  of  one  of 
his  daughters,  settled  2,0001.  for  the  benefit 
Nbw  Ssans,  XXYIIL-^CBAira 


of  herself,  her  husband  and  children :  — 
Held,  that  the  daughter  must  elect  whether 
to  take  under  the  will  or  the  settlement. 

Joseph  Beckton,  by  his  will,  dated  the 
14th  of  October  1842,  devised  and  be- 
queathed his  real  and  personal  estate  to 
trustees,  upon  trust  to  convert  the  same 
and  to  stand  possessed  of  the  monies  to 
arise  therefrom,  upon  trust  that  they 
should  pay  out  of  the  interest,  dividends, 
rents  and  annual  produce,  unto  his  said 
wife,  an  annuity  or  clear  yearly  sum  of 
500/.  for  and  during  the  term  of  her  natu- 
ral life,  or  for  so  long  a  time  as  she  should 
continue  his  widow,  for  the  maintenance 
of  herself,  and  for  the  bringing  up,  main- 
taining and  educating  of  all  and  every  his 
child  and  children  living  at  the  time  of  his 
decease,  or  bom  in  due  time  afterwards. 
....  And  that  his  trustees  should  pay 
to  his  sister-in-law,  Mary  Nuttall,  a  clear 
annuity  of  80/.  for  her  life.  And  after  pay« 
ment  of  the  said  annuities,  he  directed  that 
the  overplus  of  the  interest,  rents  and 
annual  income,  when  and  as  the  accumu- 
lations thereof  should  amount  to  500/.  (un- 
less the  same  should  be  required  for  the 
advancement  in  the  world  of  his  child  or 
children  as  thereinafter  mentioned),  should 
he  invested  as  therein  mentioned,  and  be 
applied  as  aforesaid ;  and  from  and  imme- 
diately after  the  death  or  second  marriage 
of  his  wife,  then  upon  further  trust  to  apply 
such  part  of  the  annual  proceeds  for  the 
maintenance,  education  and  advancement 
in  life  of  all  his  said  child  and  children  as 
should  be  then  under  the  age  of  twenty* 
one  years,  as  they,  in  their  discretion, 
should  see  proper,  and  when  the  youngest 
of  his  children  should  attain  the  said  age, 
then  upon  further  trust  to  call  in  all  his 
monies,  and  pay,  divide,  distribute  and 
convey  all  his  property  between  his  chil- 
dren, share  and  share  alike,  save  and 
except  so  much  as  would  secure  to  his 
said  wife  (if  she  should  be  then  alive  and 
married)  an  annuity  or  yearly  sum  of 
100/.  as  thereinafter  mentioned;  and  at 
her  death  the  principal  thereof  he  directed 
should  be  equally  divided  amongst  his 
children,  as  thereinbefore  mentioned.  And 
in  case  of  the  death  of  any  of  bis  said  chil- 
dren leaving  lawful  issue  him,  her  or  them 
surviving,  then  it  was  his   will  that  the 
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share  or  shares  of  such  deceased  parent 
or  parents  should  go  to  the  child  or  chil- 
dren of  such  parents.  And  the  testator  de- 
clared that  in  case  his  said  wife  should  marry 
again,  the  said  annuity  of  500/.  should 
cease,  and  in  lieu  thereof  he  bequeathed 
to  her  an  annuity  of  100/.  for  her  own  sole 
use  and  benefit  for  her  natural  life.  And 
on  each  of  his  said  children  attaining  the 
age  of  twenty-one  years  he  directed  that 
the  sum  of  500/.  should  be  paid  to  him  or 
her  so  coming  of  age,  out  of  the  accumu- 
lations of  his  property.  And  he  empowered 
his  said  trustees  to  advance  such  further 
sum  or  sums  of  money  (with  the  consent 
of  his  said  wife,  in  case  she  should  be  then 
his  widow)  as  they  in  their  judgment 
should  consider  prudent  and  proper  for  the 
advancement  in  the  world  of  such  his  son 
and  daughter  or  sons  and  daughters  re- 
spectively so  arriving  of  age  as  aforesaid ; 
and  such  500/.  and  other  sum  or  sums  so 
advanced  should  go  in  part  and  be  ac- 
counted for  and  be  deducted  from  his,  her 
or  their  share  under  his  will. 

On  the  marriage  of  his  daughter,  Mrs. 
Longshaw,  the  testator  transferred  a  sum 
of  2,000/.  to  the  trustees  of  her  settlement, 
which  was  dated  the  1 1th  of  November 

1843,  upon  trusts  for  the  benefit  of  her 
husband,  herself,  and  their  children ;  and 
their  daughter,  Jane  Longshaw,  was  the 
only  child  of  their  marriage. 

The  testator  died  on  the  5  th  of  October 

1844,  leaving  several  children ;  two  at- 
tained twenty-one  in  the  life  of  the  tes- 
tator. The  remaining  children  afterwards 
attained  twenty-one.  The  testator's  widow 
had  not  married  again. 

The  annual  income  arising  from  the 
testator's  estate  was  more  than  sufilicient 
to  satisfy  the  annuities  payable  to  the 
widow  and  Mary  Nuttall.  Three  questions 
were  raised : — the  first,  at  what  time  the 
shares  of  the  testator's  children  were  to 
vest ;  the  second,  at  what  period  the  gift 
over  to  the  issue  of  children  was  to  take 
effect,  in  the  event  of  their  dying  leaving 
issue;  the  third,  whether  the  settlement 
made  by  the  testator  upon  the  marriage  of 
his  daughter  was  a  satisfaction  pro  tanto 
of  her  share  given  by  the  will« 

Mr.  A.  Palmer  and  Mr.  Little,  for  the 
plaintiffs. 


Mr.  BardsweU,  for  the  trustees. 

Mr.  Roche,  for  the  testator's  widow. 

Mr»  Roweliffe  and  Mr.  Diekmon,  for 
several  of  the  children  of  the  testator. 

Mr.  Bazalgette  and  Mr.  C.  Hall,  for 
Mr.  and  Mrs.  Longshaw. 

Mr.  FoUett  and  Mr.  PiggoU,  for  the 
grandchildren  of  the  testator. 

Mr.  Palmer,  in  reply. 

The  authorities  cited  were,  on  the  fint 
question— 

In  re  Williame,  12  Beav.  317 ;  8.  e. 
19  Law  J.  Rep.  (n.b.)  Chanc.  46; 

9  Q.B.  Rep.  976. 

Tribe  v.  Newland,  5  De  Gex  &  Sm. 

236  ;   s.  c.  21  Law  J.  Rep.  (n.8.) 

Chanc.  283. 
Earl  of  Newhurgh  v.  Ayre,  4  Rum. 

454;  8.  c.  6  Law  J.  Rep.  Chanc.  153. 
Bouverie  v.  Bouverie,   2  Phill.  349 ; 

s.  c.  16  Law  J.  Rep.  (n.s.)  Chine. 

411. 
Broekelbank  v.  Johnson,  20  Beav.  205; 

s.  c.  24  Law  J.  Rep.  (n.s.)  Chsnc. 

505. 
Leeming  v.  Sherratt^  2  Hare,  14;  s.  e. 

11  Law  J.  Rep.  (n.s.)  Chanc.  423. 
Woodburne  v.   Woodbume,  3  De  Gex 

&  Sm.  643;  a.c.   19  Law  J.  Rep* 

(n.s.)  Chanc.  88. 

On  the  second  question— 

Edwards  v.  Edwards,  15  Beav.  357; 

s.  c.  21  Law  J.  Rep.  (m.s.)  Chine. 

824  ;  22  Law  J.  Rep.  (n.s.)  Chanc. 

1055  ;  10  Hare,  App.  Ixiii. 
AbboU   V.   Middleton,   21  Ibid.  143; 

s.  c.  25  Law  J.  Rep.  (n.s.)  Chanc. 

113. 

On  the  question  of  satisfaction-* 

Freemantle  v.  Bankes,  5  Yes.  79. 
Famham  v.  PhiUifu,  2  Atk.  215. 
Davys  v.  Boucher,  3  You.  &  C.  397. 
Pgm  V.  Lockger,  5  Myl.  &  Cr.  29 ;  «•  c 

10  Law  J.  Rep.  (n.b.)  Chanc.  153; 

11  Law  J.  Rep.  (n.s.)  Chanc.  8; 

12  Sim.  394. 

Herveg  v.  M'Lauehlin,  1  Price,  264. 
Thynne  v.  the  Earl  of  Glemgall,  2  H.L. 

Cas.  131,  153. 
Salisbury  v.  Petty,  3  Hare,  86. 

The  Master  op  the  Rous. — The  tes- 
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Utor,  by  his  will,  gives  an   annuity  of 
500J.  a  year  to  bis  wife,  witb  a  dueetioQ 
tbit  in  caae  of  bar  marriage  the  annuity 
iball  be  reduced  to  an  annuity  of  100/.  a 
year;  he  tben  givea  power*  of  advance- 
ment to  the  children,  and  directs  that  upon 
the  youngeat  of    tbe   children   attaining 
twenty-one,  the  property  iball  be  divided 
unongat  them,  anbject  to  the  annuity  of 
lOOJ.ayeartohiawifeif  married  again;  and 
he  alio  directathat  upon  each  of  Ilia  children 
attaining  twenty-one,  he  ahall  have  5001. 
Now,  tbe  point  upon  the  question  of  reit- 
ing  appeaiB   to  be  whether  thia   clauie, 
which  directs  a  division  of  the  property,  ii 
only  to  take  effect  after  the  death  or  mar- 
riage of  tbe  widow,  or  whether  it  is  to  take 
effect  abaolntely  upon  the  yonngeit  of  the 
children  attaining  twenty-one;  whether  the 
only  mode  of  reading  thia  will,  without  in- 
conaiitency,  is  to  say  that  this  clauie  is  to 
take  effect  only  upon  tbe  death  or  marriage 
of  tbe  widow,  and  that  it  is  not  to  take  effect 
absolutely  on  the  youngest  child  attaining 
twenty-one.  When  tbe  whole  of  the  will  is 
read  together,  although  undoubtedly  aome 
of  its  proriaiona  are  peculiar,  and  in  many 
respects  inconaiatent,  its  effect  appeara  to 
be  this :  the  teatator,   in  tho  first  place, 
givea  a  direction  that  the  trustees  are  to 
stand  possessed  of  all  hi*  property,  and  to 
pay  out  of  tbe  income  an  annuity  of  500i. 
a  year  to  hi*  wife  for  ber  life,  or  until  ihe 
shall  marry  again  ;  the  aurplu*  i*  to  be  ac- 
cumulated in  order  to  provide  a  fund  for 
the  advancement  of  the  children,  and  thia 
is  to  go  on  as  long  aa  the  annuity  con- 
tinues, and  there  ia  nothing  whatever  to 
limit  its  duration.    Tben  the  will  goes  on, 
"and  from  and  immediately  after  tbe  death 
or  marriage  again  of  my  said  wife,  tben 
DpOD  farther  trust  to  apply  *uch  part  of 
tbe  said  rents,  interest  and  annual  proceeds 
for  tbe  maintenance,  education   and   ad- 
Tancement  in  life  of  all  my  child  and  chil- 
dren, a*   shall  be  then  under  the  age  of 
twenty-one  yean,  as  tiey  in  thrir  discre- 
tion shall  see  necessary  and  proper."  Now, 
stopping  here,  it  ii  quite  clear  what  ia  to 
take    place ;    if    the    widow    ahall  marry 
again,  or  shall  die,  and  any  of  the  children 
are  under  age,  tben  the  tmatees  are  to  per- 
form the  duties  and  functions  of  providing 
for  tbe  maintenance  and  education  of  the 
children ;  and  the  widow,  if  she  ihall  marry 


again,  is  not  to  interfere  witb  that  matter. 
The  will  then  goes  on,  "  And  when  the 
youngest  of  my  stud  children  shall  attain 
the  said  age,  then  upon  further  trust  to  call 
in  all  my  monies,  and  pay,  divide,  distri- 
bute and  convey  all  my  property  between 
my  children,  share  and  share  dike,  save 
and  except  ao  much  as  will  secure  to  my 
said  wife  (if  she  shall  be  tben  alive  and 
married)  an  annuity  or  yearly  aura  of 
lOOl.  hereinafter  mentioned."  Ifl  read  tbis 
clause  as  it  standi,  the  annuity  of  5001.  a 
year  to  the  wife  is  to  be  cut  down  to 
an  annuity  of  100'.  merely  because  the 
youngeat  of  the  children  shall  have  attained 
twenty-one.  It  is  obvious  that  cannot  be 
the  meaning  of  the  teatator.  If  it  is  meant 
that  the  property  is  to  be  absolutely  ^vided 
upon  tbe  youngest  of  hia  children  attaining 
twenty-one,  either  these  words  respecting 
the  loot,  a  year  must  be  omitted,  or  the 
testator  himself  must  have  omitted  some 
such  words  as,  "  hut  in  case  ahe  ahall  not 
be  married  agun,  subject  to  the  annuity 
of  5001.  a  year"  ;  hut  tbe  testator  has  not 
aaid  ao,  and  I  cannot  introduce  those  words. 
If  the  words  "  after  tbe  death  or  marriage 
again  of  my  wife"  govern  the  whole  sen- 
tence tbe  will  is  consistent,  because  in  that 
event  if  she  ia  dead  and  the  youngeat  of  the 
children  ahall  have  attained  twenty-one, 
the  property  is  to  be  divided ;  or  if  she  is 
alive  and  married  again,  the  capital  neces- 
sary for  providing  for  the  annuity  of  lOOl. 
ii  to  he  set  aside,  and  at  her  death  the 
principal  of  the  annuity  is  to  be  equally 
divided  among  the  children;  and  then  he 
directs,  that  in  case  the  children  cannot 
agree  as  to  tbe  division  of  the  estate,  it  ia 
to  be  sold  by  the  trustees.  The  testator 
goes  on  thui :  "  and  in  case  of  the  death 
of  any  of  my  said  children  leaving  lawful 
issue,  him,  her  or  them  surviving,  tben  it 
ii  my  will  and  mind  that  tbe  ihare  or  shares 
of  such  deceased  parent  or  parents  shall  go 
to  the  child  or  children  of  such  parents." 
Now  I  pass  over  that  for  a  moment.  "  Pro- 
vided always,  that  in  case  my  aaid  wife 
shall  marry  again,  1  direct  the  laid  annuity 
or  yearly  lum  of  5001.  shall  cease,  and  in 
lieu  thereof  I  give  her  an  annuity  of  lOOi.," 
shewing  that  he  must  have  intended  to 
provide  for  this  event  in  the  clause  wbieb 
relates  to  tbe  division  of  the  property  on 
the  youngest  child  attaining  twenty-one  ; 
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and  then  he  says,  that  "  on  each  of  my 
said  children  attaining  the  age  of  twenty- 
one  years,  I  direct  the  sum  of  500/.  shall 
be  paid  to  him  or  her  so  coming  of  age, 
and  out  of  accumulations  of  my  property, 
which  will  have  accumulated  beyond  my 
said  wife's  annuity  of  500/.,"  and  he  gives 
power  to  the  trustees,  with  the  consent  of 
the  wife,  if  she  shall  be  tlien  a  widow,  to 
advance  in  the  world  such  son  or  daugh- 
ter so  coming  of  age,  and  then  both  the 
sum  of  500/.  and  the  other  sums  for  ad- 
vancement are  to  be  deducted  out  of  their 
shares.  The  meaning  of  the  will  therefore 
seems  to  be  clears— the  widow  is  to  have 
500/.  a  year  for  her  life  if  she  does  not 
marry  again,  and  in  that  event  according 
as  every  child  attains  twenty-one  his  share 
becomes  absolutely  vested,  and  therefore 
he  receives  500/.,  and  the  trustees  may 
allow  a  further  sum  for  the  advancement  of 
that  childyand  this  is  to  go  on  until  the  death 
of  the  widow,  and  then  upon  the  youngest 
child  attaining  twenty-one  the  whole  of 
the  fund  is  to  be  divided  among  all  the 
children,  each  of  them  bringing  into  hotch- 
pot the  sums  they  may  have  already 
received ;  but  if  the  widow  marry  again, 
though  it  is  true  that  up  to  the  time  of 
the  youngest  child  attaining  twenty-one, 
those  clauses  with  respect  to  the  elder 
children  receiving  500/.,  and  being  ad- 
vanced in  life  are  in  force,  yet  upon  the 
youngest  child  attaining  twenty-one  the 
division  is  to  take  place.  The  will,  there- 
fore, does  not  require  that  any  words  should 
be  added  to  or  taken  from  it  to  make  it 
consistent,  and  though  in  some  events  its 
provisions  may  be  inconvenient,  as  it  sus- 
pends the  distribution  of  the  fund  until 
after  the  death  or  marriage  of  the  widow, 
yet  the  Court  cannot  avoid  that  conclusion 
if  the  testator  has  expressly  so  directed  it. 
Upon  the  second  question  I  am  of  opin- 
ion, upon  the  authority  of  the  cases  which 
I  considered  very  fully  in  Edwards  v. 
Edwards,  that  the  period  which  is  referred 
to  by  the  words  '*  in  case  of  the  death  of 
any  of  my  said  children  leaving  lawful 
issue,"  is  the  death  before  the  period  of  dis- 
tribution, that  is,  before  the  youngest  child 
shall  have  attained  twenty-one,  if  the 
mother  shall  have  married  again,  or  before 
her  death,  in  case  of  her  death  without 
marrying  again. 


Upon  the  question  whether  there  was 
an  advancement  by  the  testator  to  hia 
daughter  upon  her  marriage,  I  have 
no  doubt.  The  case  of  Lord  Th^ne  t« 
the  Earl  of  GUngall  is  decisive  on  the 
point,  and  removes  any  doubt  as  to  whe- 
ther the  doctrine  of  satisfaction  did  not 
affect  any  ease  where  residue  was  given, 
and  it  is  impossible  to  draw  that  dis- 
tinction which  was  advanced  in  aignment 
on  behalf  of  Mr.  and  Mrs.  Longshaw, 
that  though  it  would  be  a  satisfaction 
where  the  will  followed  the  advance- 
ment, it  did  not  hold  where  the  advance- 
ment followed  the  will.  There  is,  faoweveri 
no  such  distinction.  The  testator  must 
be  taken  to  have  known  what  he  had  done 
by  the  will  which  he  had  previously  exe- 
cuted, and  whether  the  previous  inatro- 
ment  was  a  will  or  a  deed  does  not  afiect 
the  question  of  advancement;  this  lady* 
therefore,  must  be  put  to  elect  whether  she 
will  take  under  the  will  or  under  her  settle* 
ment.  If  she  elects  to  take  under  the  will 
she  must  bring  into  hotchpot  the  amount 
paid  for  her  advancement. 


M.R. 
April  18,  19,  21. 

Lords  Justices. 
June  14. 


I  HODOKINBON     V.     TBI 
>   NATIONAL  LIVESTOCK 
INSURANCE  COKPANT. 


Compan^'-^Powers  of  Dtreeiors^^CoM' 
eellation  of  Shares — Demurrer. 

Directors  of  a  company  subscribed  for 
a  large  number  of  shares  in  their  respee* 
tive  names,  but  they  paid  the  deposit 
a  small  number  only.  At  a  board 
resolved  to  cancel  the  shares  ttpen 
they  had  paid  no  deposit,  and  they  akm 
purchased  the  shares  of  another 
who  desired  to  retire,  and  paid  for  them 
of  the  funds  of  the  company.  At  a  y 
meeting  the  shareholders  confirmed  the  n 
lution.  Upon  a  bill  of  some  of  the  sA< 
holders,  alleging  that  these  acts  were 
authorized  either  by  the  constitution  of 
company  or  by  the  deed  of  settiement, 
that  they  were  a  fraud  upon  the  shareholder^ 
•—Held,  at  the  Rolls,  upon  demurrer,  ihet 
the  allegations  were  sufficient  to  support  Iks 
bill,  and  thai  the  demurrer  mmt  be  oHt* 
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nltd(_t);  and  titt  deeuio»tea$  affirmed  oM 


Hie  NatioDBl  Live  Stock  Insurance 
Company  waa  established  in  tbe  year  1853, 
for  inanring  the  owners  of  hones,  cattle 
ind  other  lire  stock  against  loss  from  the 
death  of  or  injury  from  accidental  causes 
to  the  property  insured.  The  capital  was 
lobe 250,000/.  in  100,000 shares  ofSl.  lOi. 
esch,  with  a  deposit  of  10<.  per  share. 
The  deed  of  settlement  was  subscrihed 
b;  rarious  persons  for  65,000  shares,  and 
the  company  was  completely  registered  on 
the  Uth  of  September  1853. 

The  business  of  the  company  did  not 
■neeeed,  and  a  dividend  declared  for  tbe 
half-year  ending  the  30th  of  June  1854 
was  pud  out  of  the  capital  of  the  com- 
psoy. 

Georg«  Hodgkinson,  in  his  own  name, 
lubMTibed  for  1,200  shares,  and  in  the 
name  of  his  wife  for  1,000  shares  more. 
WilUam  Henry  Turner  and  Thomas  Shef- 
field snhscrihed  for  1,000  shares  each,  and 
they  all  paid  the  deposit. 

The  directora  of  the  company  consisted 
of  Edward  Johnstone,  who  subscribed  for 
4,000  sharea,  John  Thomas  Croft,  James 
Fennell,  Robert  Garland  and  Thomas 
VsnghoD,  who  each  subscribed  for  2,000 
shates,  and  John  Moss,  Edmond  Sheppard 
Symes  and  Edward  Lloyd,  who  each  sub- 
scribed for  1,000  shores,  but  they  each  only 
paid  the  deposit  upon  500  of  sach  ihates, 
though  in  the  reports  made  to  the  company 
it  waa  represented  that  the  deposit  bad 
been  paid  upon  the  whole  of  the  shares 
subscribed  for. 

The  bill  waa  filed,  by  O.  Hodgkinson, 
on  behalf  of  himself  and  his  wife,  and  by 
tfeisrs.  Turner  and  Sheffield,  on  behalf  of 
themaelves  and  all  the  other  shareholders 
of  the  company,  except  the  defendants, 
against  the  company  and  the  directors  and 
against  William  Oee,  William  Tanner 
Cbave  and  John  Trex,  who  bad  previously 
filed  a  bill  against  the  direetors,  com- 
plaining of  their  acts,  which  they  had 
afterwards  compromised,  to  obtain  a  decla- 
ration that  the  cancellation  of  various 
shares  made  by  them  were  wholly  illegal, 
frandalent  and  void  against  the  plaintiffs 

(I)  Sec  Id  ra  the  Nktiooal  *iid  Piorincial  Li*e 
Stock  InsunDCG  Society,  If  Law  J.  Bep.  (h.s.) 
Chanc.  M9. 


and  the  other  sliareholders  of  the  company, 
and  praying  that  the  defendants  might  be 
decreed  to  pay  the  amount  dne  for  tbe 
deporit  and  calls  in  respect  of  such  shares, 
and  that  it  might  be  declared  that  the  pur- 
chase by  the  defendants  of  560  shares  in 
the  company  out  of  its  funds  was  fraudu- 
lent and  void,  and  that  the  defendants 
might  be  decreed  to  make  good  the  sum 
paid  by  them  in  respect  thereof.  The  bill 
also  prayed  that  in  the  mean  time  the  de- 
fendants might  be  restrained  from  making 
any  calls  to  pay  the  debts  of  the  company. 
The  bill  stated,  paragraph  10,  that,  "  In 
the  latter  part  of  the  year  1855  the  defen- 
dant Edward  Johnstone,  who  had  paid  th« 
deposit  on  500  shares  of  tbe  4,000  shares 
for  which  he  had  subscribed  tbe  deed  of 
settlement,  was  desirous  of  retiring  from 
the  company,  and  in  fraud  of  tbe  plaintiffa 
and  the  other  ahareholders  of  the  company 
other  than  the  defendants,  the  directors, 
sgreed  with  the  other  defendants,  his  co- 
director*,  that  he  should  be  exonerated 
from  all  liability  in  respect  of  the  4,000 
shares  for  which  he  had  subscribed  the 
deed  of  settlement  as  aforesaid,  and  that 
he  should  he  deemed  to  be,  and  should 
be  made  to  appear  as  the  holder  of  600 
shares  in  tbe  said  company,  and  upon 
which  he  had  paid  the  deposit,  and  that 
tbe  company  out  of  its  funds  should  pmp- 
chose  of  the  defendant  Edward  Johnstone 
such  500  shares,  and  that  he  should  transfer 
the  same  to  the  company,  or  some  nomi- 
nee or  trustee  on  its  beh^f,  and  that  some 
provision  should  be  made  to  indemnify  him 
from  the  consequences  of  having  subaeribed 
the   Bud    deed   of    settlement   for   4,000 

The  plaintiffs,  upon  an  investigation 
mode  in  March  1858,  for  the  first  time, 
discovered  that  2801.,  part  of  the  funds 
of  the  company,  had  been  paid  to  the  de- 
fendant Edward  Johnstone  by  the  direc- 
tors for  tbe  purchase  of  the  500  shares, 
part  of  the  4,000  shares  for  which  be  bad 
subscribed  the  deed  of  settlement,  and  of 
60  other  shares  of  which  he  bad  become 
the  holder  and  on  which  the  deposit  hod 
been  paid.  This  payment  was  authorised 
by  a  resolution  of  tbe  defendants,  the  direc- 
tors, dated  the  14th  of  January  1856. 

The  22nd  paragraph  stated  "In  Feb- 
ruary 1856,  to  carry  into  effect  the  said 
arrangement  for  the  relcsae  of  the  defen- 
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dant  Edward  Johnstone,  the  defendants, 
the  directors,  agreed  to,  and  in  fraud  of  the 
plaintiffs  and  other  shareholders  did  cancel 
3,500  shares  of  the  company,  being  the 
residue  of  the  4,000  shares  for  which  the 
defendant  Edward  Johnstone  had  sub- 
scribed the  deed  of  settlement  as  aforesaid, 
and  the  deposit  whereon  he  had  not  paid  ; 
the  defendants,  the  directors,  in  fraud  of 
the  plaintiffs  and  the  other  shareholders, 
agreed  to  and  did  cancel  the  1,500  shares 
for  which  the  said  several  defendants  other 
than  Edward  Johnstone  had  respectively 
subscribed." 

No  return  was  made  by  the  defendants, 
the  directors,  to  the  registrar  of  joint-stock 
companies  of  the  cancellation  of  such  shares 
until  the  month  of  March  1858,  and  the 
defendants  appeared  as  the  registered 
owners.  Upon  the  discovery  of  these  facts, 
a  requisition  was  sent  to  the  directors,  to 
call  an  extraordinary  general  meeting  of 
the  shareholders,  to  consider  the  position 
of  the  company.  On  the  27th  of  March 
1858  the  directors,  with  a  view,  as  the  bill 
alleged,  to  frustrate  any  inquiry  into  these 
matters,  made  a  call  of  5s.  a  share  on  the 
capital  of  the  company,  payable  on  or  be- 
fore the  28th  of  April  1858,  and  in  com- 
pliance with  the  requisition  of  the  share- 
holders, convened  an  extraordinary  general 
meeting  of  the  shareholders,  for  the  4th  of 
May  1858  (being  six  days  after  the  call 
was  made  payable) ;  at  which  meeting 
the  shareholders  of  the  company  who  had 
not  previously  paid  such  call  would  be, 
according  to  the  terms  of  the  said  deed  of 
settlement,  prevented  from  voting  or  taking 
part  in  the  proceedings.  The  plaintiffs, 
not  having  paid  up  the  said  call  of  5s.  per 
share,  were  consequently  disqualified  from 
attending  and  voting  at  such  meeting.  The 
meeting  confirmed  the  purchase  and  can- 
cellation of  the  shares. 

The  51st  paragraph  of  the  bill  stated 
that  '*  The  cancellation  by  the  said  defen- 
dants, the  directors,  of  the  shares  for 
which  they  severally  subscribed  the  said 
deed  of  settlement,  was  illegal  and  fraudu- 
lent and  void  as  against  the  plaintiffs  and 
the  other  shareholders  in  the  said  company, 
other  than  the  defendants,  the  directors." 

The  52nd  paragraph  stated,  "  The  pur- 
chase by  the  defendants,  the  directors,  on 
behalf  of  the  company,  and  payment  there- 
for, out  of  the  funds  of  the  company  of  the 


560  shares  in  the  company  of  the  defen- 
dant Edward  Johnstone,  was  a  fraud  upon 
the  plaintiffs  and  the  other  shareholders  of 
the  company,  and  was  not  authorized  by 
the  constitution  thereof,  or  by  the  pro- 
visions of  the  deed  of  settlement;  and  the 
plaintiffs  insist  that  the  defendants,  the 
directors,  have,  by  their  acts  and  from  and 
under  the  circumstances  aforesaidi  rendered 
themselves  and  are  jointly  and  severally 
liable  to  make  good  Uy  or  for  the  benefit 
of  the  company  and  the  shareholders  there- 
in, all  sums  of  money  paid  or  applied  by 
the  defendants,  the  directors,  in  or  towards 
the  payment  for  the  shares ;  and  that  they 
are  in  like  manner  jointly  and  severally 
liable  to  the  company  and  the  shareholders 
therein  for  the  deposit  of  10s.  per  share.'* 
Three  demurrers  were  filed  to  thu  bill 
for  want  of  equity  and  for  want  of  parties, 
one  on  behalf  of  the  company,  and  two  on 
behalf  of  the  directors  and  the  other  de- 
fendants. 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper, 
in  support  of  the  demurrers,  referred  to 
Fosa  V.  Harhottle^  2  Hare,  461. 
Hitchene  y.  Congreve,   4  Russ.  MS; 

s.  c.  1  Mont.  225. 
Lord  V.  the  Copper  Minete  Comptmy^ 
2  Phill.  740 ;  s.  c.  1  Hall  &  Tw.  85; 

2  De  Gex  &  Sm.  808 ;   18  Lav  J 
Rep.  (n.s.)  Chanc.  65. 

Bailey  v.  the  Birkenhead,  ^c.  RaOma; 

Company,   12  Beav.  433;    s.  c.  1 

Law  J.  Rep.  (n.s.)  Chanc.  377* 
Kent  V.  Jackson,  14  Ibid.  367  ;  s.e« 

De  Gex,  M.  &  G.  49 ;  21  Law 

Rep.  (n.s.)  Chanc.  438. 
Yetis  V.  the  Norfolk  Railway  Campm 

3  De  Gex  &  Sm.  293. 

Ex  parte  Morgan,  1  Mac.  &  O.  9f 
s.  c.  1  Hall  &  Tw.  320 ;   1  De  ( 
&  Sm.  750 ;   18  Law  J.  Rep.  () 
Chanc.  265. 

Exeter  and  Crediton  Railway  Com 
V.  Buller,  5  Rail.  Caa.  211. 

Edwards  v.  the  Shrewsbury  and 
mingham   Railway  Compmmy^ 
Gex  &  Sm.  537. 

Taylor  v.  Hughes^  2  Jo.  &  Lat 

Mr.  Selwyn,  Mr.    T.  H.  Terr 
Mr.  Stiffe,  for  the  plaintiffs,  cited- 
Preston  v.  the  Grand   Collier 
Company,  11  Sim.  327;  •• 
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Prabm  v.  Ouifo*,  10  L»w  J.  R«p. 

(h.s.)  Chanc.  73. 
Willianu  V.  Page.  31  Beav.  654 ;  i.  e. 

27  L«w  J.  Hep.  (k.b.)  Chanc.  425. 
CUmenlt  t.  fioicef,  1  Drew.  684;  •.  c. 

21  Law  i.  Rep.  (m.b.)  Chanc.  806  { 

22  Law    J.    Rep.    (n.s.)   Chanc. 
1022. 

/a  re  the  Alhenteun   L^e  ^wiinnww 

Soei^y,  4  Kay  &  J.  549. 
The  Attemei/  General  v.  Ihe  Corpora- 

(M»  o/Poo/e.  4  Myl.&  Cr.  17;  i.e. 

8  Law  J.  Rep.  (n.b.)  Chanc.  27 ; 

oTerrnling  2  Keen,  190. 

Mr.  Palmer,  in  reply,  cited — 
HoU't  eaie.   I   Sim.   N.S.  889;  a.  e. 
20  Law  J.  Rep.  (n.b.)  Chanc.  418. 

The  Mastkk  or  the  Rolls.— I  think 
ihJt  demnirer  muit  be  oTeimled,  There 
■re  ceTeral  mattert  on  which  I  do  not 
«iih  to  expreai  any  opinion  until  the  whole 
me  it  gone  into,  but  the  coneluaion  which 
I  bare  come  to,  upon  the  point  which  ha* 
been  principally  argued,  via.,  the  cancel- 
lation of  the  sharcR,  looking  at  the  allega- 
tiona  in  the  bill  in  the  fairest  way  I  can, 
ii,  ^at  it  is  a  ■  object- matter  that  could 
not  be  confirmed  by  a  general  meeting.  I 
refer  to  the  nineteenth  and  flfty-second 
paragraphs  of  the  bill.  It  was  luggeited, 
taking  cTerything  most  strongly  agunst 
tbe  pleader,  that  there  must  be  taken  to 
be  no  prohibition  against  the  purchase  and 
c-incellation  of  the  shares,  bat  the  allega^ 
tion  is,  that  this  was  not  authorized  by 
the  constitution  of  the  company  or  by  the 
<feed  of  settlement,  because  the  directors 
conld  not  do  it  unless  it  was  authorized 
by  the  constitution  of  the  company  or  by 
the  deed  of  settlement,  and  if  it  was 
not  authorized  by  either,  and  could  not 
be,  then  that  it  was  a  matter  which  could 
not  be  confirmed  fay  a  general  meeting. 
It  is  nnnecessary  to  say  anything  upon 
Foi*  V.  Harbottle,  as  I  have  always  fol- 
lowed it.  There  is,  therefore,  a  sufficient 
allegation  to  support  the  bill;  hut  it  is 
impossible  to  ascertain  the  extent  of  the 
other  allegations  until  the  hearing  of  the 
cause.  The  demurrer  must  be  ovemiled, 
but  the  costs  must  be  reaerved. 

June  14.— From  this  decision  the  direc- 
tors appealed.  The  same  counsel  appeued 
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u  upon  tbe  original  hearing.  In  addition 
to  the  cases  cited  at  the  Bolls,  tJie  follow- 
ing were  referred  to ; — 

Moaleg  V.  AUtm,  1  Phil!.  790;  s.  o. 
m  Law  J.  Rep.  (n.s.)  Chanc.  217. 
The  York  and  North  Midland  Railwag 
Company  v.  Hadton,  IS  Beav,  485  ; 
s.  c.  23  Law  J.  Rep.  (n.s.)  Chanc. 
695, 

Counsel  for  the  respondents  were  not 
called  upon.  The  substance  of  the  appel- 
lants' argument  is  stated  in  the  judgment. 

Lord  Jdstick  Knight  Brock  said  that 
this  was  a  bill  by  principals  against  their 
agents,  seeking  to  be  relieved  against  a 
fraud,  which,  as  the  former  contended,  was 
sufficiently  alleged  in  the  bill,  to  have  been 
committed  by  the  agents.  Of  course,  if 
this  description  was  accnrate,  a  demurrer 
was  out  of  the  question.  It  was  suggested 
that  the  alleged  frauds  were  remediable  in 
such  a  manner  under  the  provisions  of  the 
deed  of  settlement  as  to  exclude  or  destroy 
the  remedy  of  the  shareholders.  It  might 
be  that  the  deed  of  settlement  contained 
such  proTiiiont,  but  as  the  deed  of  settlfr- 
ment  appeared  upon  the  bill,  it  appeared 
clearly  that  it  contained  no  such  clause. 
The  Master  of  the  Rolls  thought  the  de- 
muirer  excluded  by  the  I9tb  and  S2nd 
sections,  to  which  his  Lordship  would  add 
the  2lBt,  28th,  87th,  Slst  and  54th.  It 
was  conceded  at  the  bar,  and  rightly  con- 
ceded, that  if  tbe  fail!  was  sustainable 
against  any  of  the  defendants,  it  was  sus- 
tainable against  all ;  but  it  was  very  pro- 
perly suggested  by  Mr.  Cooper,  that  if 
the  bill  was  sustainable  on  the  merits 
there  were  other  persons  who  ought  to 
be  defendants  here,  and  that  those  per- 
sons who  had  paid  the  call  of  5s.  per 
share  ought  to  be  represented.  He  (the 
Lord  Justice)  was  not  satisfied  that  if  theae 
parties  were  before  the  Court,  it  would 
affect  the  question,  independently  of  the 
thirty- 8  eve  nth  paragraph  ;  and  the  thirty- 
teventh  paragraph  alleged  ignorance  on  tbe 
plaintiffs'  part  of  the  names  of  the  patties, 
and  stated  that  they  were  known  to  the 
directors.  If  the  ignorance  alleged  by  the 
plaintiffs  was  of  a  fact  which  they  were 
bound  to  know,  they  could  not  allege  that 
as  an  excuse ;  but  here  it  was  ignorance  of  a 
fact  which  the;  were  not  bound  to  know. 
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Lord  Justice  Turner  added  that  it  was 
quite  unnecessary  to  go  beyond  the  fifty- 
second  paragraph  of  the  bill,  which  was  as 
follows  : — "  The  purchase  by  the  defen- 
dants, the  directors,  on  behalf  of  the  com- 
pany, and  payment  therefor  out  of  the 
funds  of  the  company  of  the  560  shares  in 
the  said  company  of  the  defendant  Edward 
Johnstone,  was  a  fraud  upon  the  plaintiffs 
and  the  other  shareholders  of  the  company, 
and  was  not  authorized  by  the  constitution 
thereof,  or  by  the  provisions  of  the  said  deed 
of  settlement ;  and  the  plaintiffs  insist  that 
the  defendants,  the  directors,  have  by  their 
acts,  and  from  and  under  the  circumstances 
aforesaid,  rendered  themselves  and  are 
jointly  and  severally  liable  to  make  good 
to  or  for  the  benefit  of  the  said  company 
and  the  shareholders  therein,  all  sums  of 
money  paid  or  applied  by  the  said  defen- 
dants in  or  towards  the  payment  for  the 
said  shares.**  As  to  the  argument  that 
the  directors  derived  authority  under  the 
general  act,  his  Lordship  was  not  aware  of 
any  enactment  which  sanctioned  directors 
to  enter  into  transactions  of  this  description 
when  they  did  not  derive  that  authority 
under  their  own  act  or  their  deed  of  settle- 
ment. 

After  some  further  discussion  it  was 
arranged  and  ordered  that  the  defendants 
should  have  six  months*  time  to  answer 
the  bill. 


M 
May 


.R.      \ 

7,  n./ 


HUNT  V.  ELMES. 


Production  of  Deeds — Mortgagee — Pur^ 
chaser  without  Notice. 

A  defendant  hy  his  answer  stating  thai 
he  was  a  purchaser  for  value  without 
notice^  is  not  bound  to  produce  the  title* 
deeds  of  an  estate  to  a  mortgagee  whose 
security  preceded  the  purchase,  though  the 
bill  charged  that  the  deeds  were  fraudu* 
Untly  retained  hy  the  mortgagor. 

If  the  defendant,  in  his  answer,  sets  out 
partially  the  convey ance  made  to  his  vendor, 
he  miist  produce  the  deed  to  verify  the  state* 
ment, 

A  summons  was  taken  out  in  chambers 
to  compel  the  defendant  to  produce  divers 


deeds  and  papers,  admitted  by  his  answer 
to  be  in  his  possession.  It  was  adjpuned 
into  court. 

The  bill  was  filed,  by  a  mortgagee  of 
certain  freehold  premises,  praying  for  a 
declaration,  that  the  defendant's  right  (if 
any)  to  the  premises  might  be  subject  to 
the  plaintiff's  charge,  and  that  he  might  be 
decreed  to  pay  to  the  plaintiff  what  was 
due  to  him. 

The  plaintiff's  mortgage  was  made  by 
David  Hughes,  the  then  owner  of  tbe 
estate,  and  he  subsequently  sold  the  pre- 
mises in  question  to  the  defendant. 

The  bill  stated  that  the  mortgagor  was 
the  solicitor  of  the  plaintiff  when  he  exe- 
cuted tbe  mortgage,  and  that  the  pldntiff 
employed  no  other  solicitor  in  the  trans- 
action ;  that  the  mortgage  included  otber 
estates,  and  that  the  mortgagor,  after  tbe 
execution  of  the  mortgage- deed,  sent  a 
bundle  of  deeds  to  the  plaintiff,  on  whieh 
was  indorsed  "  Deeds  and  mortgage  of  pre- 
mises, situate  at,*'  &c.,  and  naming  both 
the  estates ;  that  the  plaintiff  at  the  time 
omitted  to  examine  the  deeds;  but  that 
subsequently  he  discovered  that  the  defen- 
dant claimed  one  of  the  estates,  and  also 
that  the  deeds  relating  to  that  estate  bad 
been  kept  back  by  the  mortgagor. 

By  his  answer,  the  defendant  denied 
that  he  had  any  knowledge  of  the  plain- 
tiff's mortgage  at  the  time  he  purchaied 
the  estate  in  question ;  and  he  claimed  to 
be  a  purchaser  of  the  estate  for  valaable 
consideration,  without  notice  of  the  plain- 
tiff's claim. 

The  deeds  were  delivered  up  to  him  at 
the  time  of  the  completion  of  the  purcbsse, 
and  he  insisted  on  his  right  to  priority, 
both  as  to  the  deeds  and  the  estate.  In 
answer  to  an  interrogatory  with  reference 
to  the  purchase  of  the  estate  by  the  mort- 
gagor, he  said,  '*  that  by  an  indenture, 
dated  the  80th  of  May  1854,  a  piece  of 
freehold  land  at  Maryland  Point,  near 
Stratford,  in  the  parish  of  West  Ham,  in 
the  county  of  Essex,  with  five  unfinished 
houses  then  in  course  of  erection  thereon 
(the  premises  in  question),  were,  in  con- 
sideration of  7001.  therein  expressed  to  be 
paid  by  the  said  David  Hughes,  conveyed 
to  the  said  David  Hughes  for  an  estate  in 
fee  simple,  and  that  the  said  land  and 
houses  were  more  particularly  described  in 
the  said  last-mentioned  indenture,  and  I 
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have  no  nuon  to  doubt  the  trudi  thereof  j 
but  I  do  not  otherwiie  know  it  to  be  the 
bet,  thit  the  lud  David  Hughei  parchaied 
the  idd  lut-mentioned  premitea  by  publia 
•Dctton,  at  the  Ancticn  Mart,  in  the  city 
of  London,  on  the  7tb  of  October  18B2, 
fiir  the  lum  of  700^" 

The  aniwer  to  the  interrogBtory,  leqoir- 
ing  docomenta  in  the  defendant'!  po*- 
Kraioa  to  be  aet  out,  wai :— "  And  I  aay 
that  the  docninents  mentioned  in  the  tecond 
part  of  the  iwd*ichedule  are  the  title-deedi 
isd  muniments  of  title  relating  to  the  ft* 
nntple  and  inheritftnee  of  the  nid  land  and 
honiea  at  Uaryland  Point  aforeaaid ;  and 
I  am  adnaed  and  I  vetilj  believe  that  the 
plaintiff  hu  sot  anj  right  or  title  to  the 
preduetion  of,  or  any  intemt  in,  the  doen- 
menta,  p*pera  and  writing*  in  the  aaid 
■eeond  put  of  the  taid  schedule  men- 
tioDed,  or  any  of  them ;  and  I  object  to 
ptodnce  the  lame,  or  any  of  them." 

Mr.  SmoMtton,  for  the  plaintiff.~Tha 
conveyuiee  to   Hughea  hfta  been  partially 
■tated  in  the  answer.     The  defendant  is 
therefore  bonnd  to  produce  it ;  and  U  to 
the  other  deeds,   the  refiiial    to   prodnce 
them  ia  nnsupported  by  anytuffident  claim. 
Ur.  God/rej/,  for  the  defendant. 
The  following  cases  were  cited  :— 
Smkh  V.  the  Dukt  tf  Beaufort,  I  Phill. 
309;  «.c.   IS    Law  J,  Rep.  (ii.a.) 
Chanc.  S3  :  affirming  1  Hare,  507. 
CUfg  T.  Edmondmm,  23  Beav.  125. 
Ctmhe  V.   the  Corporation  of  London, 

15  Law  J.  Rep.  (k.s.)  Cbanc.  80. 
SvMome  v.   JValfOn,   16   Beav.  410  ; 
e.  e.  22  Law  J.  Rep.  (m.s.)  Chane. 
SSI. 
Bolto»  V.  tht  Corporation  of  Lherpool, 
I  Myl.  ft  K.  8S  ;  I.  e.  1  Law  J.  Rep. 
(h.b.)  Chanc.  166. 
M'Intoih  V.  tke  Great  Wettern  Railway 
Company,    1  Mac.  &  Oor.  73 ;  a.  c. 
1  Hall,  ft  Tw.  41 ;   18  Law  J,  Rep, 
(n.s.)  Chanc.  169 :  affirmed,  19  Law 
J.  Rep.  (ir.B.)  Chanc.  S74. 
Bead  T.  Egerton,  8  P.  Wms.  380. 

.  Wi$aand,  1  Ton.  ft  ).  11 7. 


The  Hastu  or  TBK  Rolls — after  read- 
ing the  answer:— I  think  the   defendant 
luu  mffldently  claimed  protection  from  the 
Nvw  Bnnt.XXTIII.— Chub. 


pTodnctJon  of  all  the  documents'  required 
to  be  produced,  except  one.  The  defence 
is,  that  he  i*  a  purchaser  for  value  without 
notice,  and  he  sett  up  this  defence  by  his 
answer;  and  then  having  stated  that  he 
has  set  out  in  the  second  part  of  the  sche- 
dule certain  documents,  he  says  that  they 
are  the  muniments  of  bis  title,  and  that  he  . 
is  advised  that  the  plaintiff  has  no  right  f 
to  the  prodnction  of,  or  any  interest  in, 
the  document*,  and  be  objects  to  prodnce 
them.  Cettunly  the  facts  are  not  very 
itrongiy  pnt  in  the  aniwer,  and  they  must 
be  taken  most  strongly  againat  the  pleader ; 
but  I  think  that  there  ia  good  gronnd  fbr 
giving  effect  to  the  privilege  from  produc- 
tion, and  that  a  case  is  sufficiently  stated. 
With  regard  to  the  conveyance  of  the  30th 
of  May  1854,  to  David  Hughei,  the  mort- 
gagor,  which  the  defendant  boa  admitted 
and  referred  to  by  hii  answer,  on  the  prin- 
ciple of  Latimer  *.  Neate  (1),  by  which 
I  am  bound  (though  it  baa  been  doubted), 
I  think  that  the  defendant  muit  produce  it 
to  latisfy  the  defendant  of  the  correctneas 
of  the  statement. 


MtBT,V.C.> 

!b.  28.  S 


Praetiee — Evidenee—AjidavUe  filed  in 
former  Proeeedingt  —  Service  on  the  M- 
tontey  Qeneral, 

One  of  the  partnert  in  a  firm  died  inlet- 
talt,  and  in  a  tuitfor  windinif  up  the  part- 
nerihip  affaire,  a  eum  of  money  waspaid  into 
eourt.  The  iateelate  teat  aleo  poteeued  of  two 
other  inmtofetoek,  tehieh  vere  trantferrei 
to  the  Comrniiiioners  for  the  Reduelion  of 
the  National  Debt,  linee  no  nextiof'/tin  of 
the  iateitate  eoald  be  found,  A  elaimant 
eanufoneard  as  next-of-kin,  and  preeented 
a  petition  in  the  partnerthip  tuil,  elaiminy 
the  money  elanding  to  the  leparale  account 
of  the  inteilole.  In  that  euit  nine  affidavite 
were  filed.  The  eame  elaimant  preeented  a 
petition  praying  for  a  tranifer  of  the  nm$ 
paid  to  the  Committioneri,  when  nineteen 
aMdante  were  filed.  On  ihie  petition  the 
JIttoney  General  appeared,  ae  repreeenling 
(Ac  Crown  and  the  Commtuionere.     Lettere 

(1)  II  Bliib,  112, 
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of  administration  were  then  granted  to  the 
solicitor  for  the  Treasury,  as  nominee  of  the 
Crown,  and  a  suit  was  instituted  against 
him  hy  the  representatives  of  the  first 
claimant,  to  prove  his  relationship  to  the 
intestate.  Another  claimant  also  came  f or ^ 
ward  in  this  suit,  by  whom  one  affidavit  was 
filed.  The  persons  who  made  the  affidavits 
were  all  dead.'^^Ueld,  that  evidence  pro^ 
duced  on  a  former  occasion  could  only  he 
made  use  of  in  subsequent  proceedings,  between 
the  same  parties  and  upon  the  same  issue. 
Upon  this  principle,  the  nine  affidavits  in 
the  partnership  suit  and  the  one  affidavit  in 
the  present  suit  by  a  different  claimant,  were 
rejected,  but  the  nineteen  affidavits  on  the 
petition  were  admitted. 

The  Attorney  General  having  been  served, 
under  the  56  Geo,  3.  c.  60,  must  be  presumed 
to  have  represented  the  Crown  and  the  Na- 
tional  Debt  Commissioners  and  the  beneficial 
interests  of  the  Crown. 

This  was  an  adjourned  summons  upon 
a  question  as  to  whether  certain  affidavits 
filed  upon  former  occasions  were  to  be 
admitted  as  evidence  upon  this  hearing,  the 
deponents  in  such  affidavits  being  all  dead. 

The  facts  were  as  follows  i—- John  Law- 
rence, a  native  of  England,  died  in  America 
in  the  year  1814,  intestate.  At  the  time 
of  his  death  he  was  a  partner  in  the  firm  of 
Sparling,  Boulden  &  Lawrence,  and  his 
share  of  the  partnership  assets  amounted 
to  about  20,000/.  He  also  died  possessed 
of  two  sums  of  stock  amounting  to  17,749/. 
and  3,000/.  A  suit  entitled  Wilding 
V.  Boulden  was  then  instituted  for  the 
purpose  of  winding  up  the  partnership, 
and  the  next-of-kin  of  John  Lawrence  not 
being  known,  advertisements  were  issued 
for  such  •next-of-kin,  and  in  consequence 
of  these  advertisements  several  persons 
sent  in  claims,  and  three  of  them,  named 
Diana  Kemp  and  Matthew  and  Elizabeth 
Wilkinson,  took  out  administration  to  the 
estate  of  John  Lawrence  in  May  1828, 
upon  their  claiming  to  be  cousins  of  the 
intestate.  It  appeared  that  the  sum  found 
to  be  due  to  the  intestate,  upon  the  part- 
nership account  in  the  cause  of  Wilding  v. 
Boulden,  was  transferred  to  his  separate 
account,  and  the  two  sums  of  stock, 
namely,  the  17,749/.  and  the  8,000/.,  were 
transferred,  under  the  statute  56  Geo.  3. 


C.60,  to  the  Commissioners  for  the  Reduce 
tion  of  the  National  Debt.  A  petition  was 
then  presented,  by  Diana  Kemp  and  M. 
and  E.  Wilkinson,  for  payment  out  of 
court  of  the  sum  of  money  standing  to  the 
separate  account  of  J.  Lawrence ;  and  on 
that  petition,  in  the  suit  of  Wilding  v. 
Boulden,  nine  affidavits  were  filed. 

Another  petition  was  presented,  by  Diana 
Kemp  and  the  Wilkinsons,  entitled  In  re 
Lawrence,  for  the  re- transfer  to  them  of  the 
two  sums  of  stock  so  transferred  to  the  Com- 
missioners for  the  Reduction  of  the  National 
Debt,  and  an  order  was  made  referring  it 
to  the  Master  to  inquire  who  were  the 
parties  beneficially  entitled  to  these  sums. 
Upon  this  petition  the  Attorney  General 
appeared  both  for  the  Commissioners  for 
Reduction  of  the  National  Debt  and  for 
the  Crown.  When  the  matter  was  before 
the  Master,  the  petitioners,  Diana  Kemp 
and  the  two  Wilkinsons,  carried  in  a  claim 
to  be  beneficially  entitled  to  the  fund,  and 
in  support  of  their  case  nineteen  affidavits 
were  filed.  No  report  was  made  upon  this 
inquiry.  Proceedings  were  then  taken  in 
the  Prerogative  Court  for  the  purpose  of 
revoking  the  letters  of  administration  so 
granted  to  D.  Kemp  and  the  Wilkinsons, 
and  the  same  were  revoked,  and  letters  of 
administration  were  granted  to  Mr.  Maule, 
as  nominee  of  the  Crown. 

This  suit  was  then  instituted  in  1835, 
by  William  Lawrence  and  others,  claiming 
to  be  next-of-kin  of  the  intestate,  against 
Mr.  Maule,  and  an  order  of  reference  was 
made  in  January  1838,  to  inquire  who 
were  the  next-of-kin.  Various  claims  were 
carried  in  before  the  Master,  and  in  one  of 
them,  which  failed,  an  affidavit  of  Sarah 
Hemingsley,  filed  on  the  31st  of  October 
1843,  was  used. 

John  Bryan  and  Susannah  his  wife,  as 
legal  representatives  of  Matthew  Wilkin- 
son, subsequently  carried  in  a  claim, 
and  in  support  of  their  claim  they  ten- 
dered as  evidence  before  the  Master  the 
nine  affidavits  made  in  the  cause  of  Wild- 
ing  V.  Boulden,  the  nineteen  affidavits  filed 
in  Re  Lawrence  and  the  affidavit  of  Saiah 
Hemingsley  filed  in  this  suit  of  Lawrence 
V.  Maule.  The  Master  refused  to  receive 
all  tiiese  various  affidavits,  and  the  claim 
was  disallowed.  To  that  report  theclaim- 
ants  excepted,  and  the  case  having  been 
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condDned  in  chamben,  the  qoMtion  u  to 
the  receptioii  of  the  affidavit*  now  cam« 
on  foi  u^nnMnt,  upon  adjoarnment  from 
dumben. 

Mr.  AnderiiM  and  Mr.  To*lMi%  appear- 
ed ID  inpport  of  the  exceptions,  and  aub- 
mitted  that  the  whole  of  the  affidarita 
ought  to  be  receiTed  in  evidence.  The 
ptrtiei  now  before  the  Court  were  virtu- 
iIlyrepreMnting  the  same  interest  as  when 
the  affidavits  were  filed,  and  the  issne  was, 
in  fact,  the  same  as  that  which  bad  before 
been  raised.     They  cited^ 

/■  r«   Bigga,  4  Law  J,  Rep.    (n.s.) 

Exch.  41  ;  a.  c.  1  You.  &  C.  24A. 
Ex  parte  Ram,  3  Myl.  &  Cr.  25. 
Kane  y.  Reynold*,  4  De  Oex,  M.  ft  O. 
565 ;  a.  c.  24  Law  J.  Rep.  (ir.s.) 
Chanc.  321 :  affirming  23  Law  J. 
Rep.  (n.b.)  Chane.  638 ;  2  Sm.  & 
O.  331. 
Edgar  r.  Reynold*,  4  Drew.  2S9;  s.  c. 
27  Law  J.  Rep.  (k.s.)  Chanc.  362. 
Tmnaid  v.  Frautr,  cited  in  1  Taylor 
M  Evidence,  410. 

Mr.  ffickent,  on  behilf  of  the  Attorney 
Oeoeral,  appeared  for  the  Crown  and  for 
the  Commiaaionera  for  the  Redaction  of 
tbe  National  Debt. 

[The  Vici  Chanckllox  intimated  that 
lie  should  not  require  any  argument  as  to 
the  admiaaion  of  the  nine  affidavits.] 

Aa  to  the  remaining  affidavits  they 
were  none  of  them  used  between  the 
same  parties.  The  present  claimants 
had  an  adverse  interest,  and  were  not 
represented  on  the  former  occasioo,  and 
the  beneficial  interest  in  the  Crown  was 
not  repreaented.  The  affidavit  made  by 
Sarah  Hemingsley  was  made  upon  a 
claim  which  failed,  and  upon  the  rejec 
tion  of  a  claim  all  evidence  relating  to  it 
was  thrown  out  of  the  office.  Moreover, 
the  evidence  waa  taken  under  the  old  prac- 
tice, when  there  was  not  power  of  cross- 
examination,  and  aa  the  witnesses  were 
now  dead,  they  could  not  be  croas-examined 
under  the  rules  at  present  in  force. 

Jtfr.  AnderKM  was  heard  in  reply. 

KiKnEMLiT,  V.C.  —  There  are  three 
daasea  of  affidaviu  to  be  considered  ia  tl>i> 


case.  With  regard  to  the  nineteen  which 
were  filed  in  Re  Lawrence,  I  think  I  ought 
to  admit  them  as  evidence,  but  I  must  r^ 
jeet  the  nine  made  in  the  suit  of  Wilding 
V.  Botildn,  and  tbe  one  affidavit  made  by 
Mrs.  Hemingaley  in  the  present  suit.  The 
general  rule  as  to  the  admission  of  evidence 
is,  that  where  an  issue  is  raised  between 
parties  in  a  court  of  competent  jurisdiction, 
and  evidence  has  been  given  upon  that 
issue  by  either  of  the  parties  against  th« 
other,  and  if  in  subsequent  proceedings 
there  ia  the  same  issne  between  the  same 
parties,  and  tbe  witnesses  who  gave  the 
evidence  in  the  former  proceeding  have 
died,  the  Court  will  admit  the  evidence 
given  by  the  deceased  witnesses  in  the 
former,  as  evidence  in  the  subsequent  pro- 
ceeding. But  the  evidence  is  not  admis- 
sible unless  the  issue  is  the  same,  and  the 
parties  are  the  same,  in  both  proceedings. 
The  issue  in  this  case  is  whether  Matthew 
Wilkinson  was  next-of-kin  or  one  of  the 
next<af-kia  of  John  Lawrence,  the  intes- 
tate, at  the  time  of  his  death.  It  is  on 
issue  in  the  strict  sense  of  the  term,  becanae 
it  admita  of  an  affinnation  on  the  one  side 
and  of  a  denial  on  the  other,  Then  what 
was  the  issue  which  waa  raiaed  in  Re  Laa- 
renee  in  the  year  1828,  in  which  the  nine- 
teen affidaviu  were  filed  T  That  was  a 
proceeding  under  the  statute  50  Qeo.  3.' 
c.  60,  for  the  purpose  of  getting  back  from 
the  National  Debt  Commissioners  a  sum 
of  consols  which  had  stood  in  tbe  name  of 
the  intestate  at  the  time  of  his  death,  and 
which  had  under  the  provisions  of  that  act 
been  transferred  to  them.  That  act  of  pai^ 
liament  authorizes  applications  to  be  made 
by  the  persons  claiming  to  he  entitled. 
Two  persons  named  Wilkinson,  of  whom 
the  said  Matthew  Wilkinson  was  one,  and 
a  person  named  Diana  Kemp,  who  had 
obtained  letters  of  administration  to  tbe 
intestate'sestate,  presented  a  petition  under 
the  act,  asking  that  the  sums  of  money 
which  had  belonged  to  the  intestate,  and 
which  had  been  transferred  into  the  names  of 
the  Commissioners,  might  be  re- transferred 
to  them,  they  claiming  to  be  entitled  there- 
to as  hia  next-of-kin.  Upon  that  petition 
an  order  was  made  for  an  inquiry  as  to 
what  stock  was  standing  in  the  name  of  the 
intestate,  and  as  to  the  persons  who  were 
beueflciaJly  entitled  to  the  same,  and  in  the 
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coarse  <^  the  proceedings  upod  tliat  order 
the  nineteen  affidavits  were  made.  So  far 
as  regards  Matthew  Wilkinson  being  one 
of  the  next-of-kin,  there  was  the  same 
issue  on  that  inquiry  as  there  is  in  the 
present  proceeding;  for  in  both  we  have 
an  affirmation  on  the  one  side  that  Matthew 
Wilkinson  was  one  of  the  nezt-of-kiuy 
which  is  denied  on  the  other. 

The  next  question  is,  are  the  parties 
to  that  issue  ^e  same  as  the  parties  to 
the  present  issue  ?  The  parties  now  be- 
fore the  Court  are  the  representatives  of 
Matthew  Wilkinson,  who  assert  that  he 
was  the  intestate's  next-of-kin  and  the 
intestate's  legal  personal  representative. 
That  legal  personal  representative  is  Mr. 
Maule,  who  is  the  nominee  and  toustee  of 
the  Crown,  to  whom  administration  was 
granted  upon  the  footing  that,  as  it  did 
not  appear  that  there  were  any  next-of- 
kin,  die  Crown  was  beneficially  entitled  to 
the  estate ;  and  it  was  upon  that  footing 
only  that  Mr.  Maule  was  constituted  the 
legal  personal  representative.  I  adhere  to 
what  I  held  in  the  case  of  Edgar  v.  Reg* 
nolds,  that  where  the  grant  of  administra- 
tion is  made  to  the  nominee  of  the  Crown, 
that  nominee  is  as  regards  third  persons 
liable  like  any  other  legal  personal  repre* 
sentative  to  the  claims  of  all  parties.  In 
that  case  I  made  the  legal  personal  repre- 
sentative liable  for  interest  on  balances. 
But  as  between  the  administrator  and  the 
Crown  the  matter  is  different,  for  there  the 
administrator  cannot  be  heard  to  say  that 
he  is  not  a  trustee  for  the  Crown.  It  was, 
indeed,  unnecessary  to  have  had  upon  the 
record  any  person  representing  the  Crown ; 
but  in  chambers,  as  in  the  Master's  office 
formerly,  the  Crown  would  have  been  re- 
quired to  be  present,  because  where  the 
Crown  is  beneficial  owner  it  is  always 
represented.  The  issue  in  the  present  case 
is  between  the  claimant  and  the  Crown, 
the  claimant  insisting  that  he  is  next-of- 
kin  and  the  Crown  insisting  that  he  is  not, 
and  the  parties  were  in  fact  the  same  in 
jRe  Lawrence.  Upon  the  position  of  the 
Attorney  General  there  is  aJso  a  &ir  ques- 
tion. By  the  act  56  Geo.  8.  c.  60.  it  is 
required,  that  where  a  petition  is  presented 
under  that  act,  there  shall  be  service  on 
the  Commissioners  and  on  the  Attorney 
General^  but  the  act  does  not  state  in  what 


capacity  the  Attorney  General  is  to  be 
served.  PrimA  facie  it  would  appear  that 
service  on  the  Commissioners  is  sufficient 
protection  to  the  public,  as  their  interest  is 
to  make  the  fund  as  large  as  ponible. 
When  the  Attorney  General  is  required  to 
be  served,  it  is,  I  presume,  to  represent  Uie 
Crown.  It  may  be  that  the  Crown  liu 
no  pecuniary  interest,  and  then  the  Attor« 
ney  General  represents  the  public,  bat  only 
through  the  Crown,  which  protects  public 
interests.  The  Attorney  Greneral,  howeTcr, 
when  he  is  served,  must  represent  the  Crown 
in  every  interest,  and  he  would  £ul  in  his 
duty  if  he  did  not.  If  there  should  be  a 
case  in  which  the  public  and  private  inter- 
ests of  the  Crown  should  conflict,  then  tbe 
separate  interests  would  be  represented  bj 
different  counsel.  In  this  case  the  isme 
solicitor  and  counsel  appear  for  tbe  Crown 
and  for  the  Commissioners  of  the  National 
Debt,  but  that  is  because  the  two  have  tbe 
same  interest.  It  appears  to  me  that  tbe 
Crown  was  before  the  Court  in  Re  Law- 
renee  in  the  same  capa^ty  in  which  it  if 
before  me  now  in  this  case,  and,  therefore, 
that  not  only  the  issue  is  the  same,  but 
the  parties  also  are  the  same  in  both  pro- 
ceedings. 

When  the  affidavits  in  questioa  were 
brought  in,  the  practice  in  the  Msster^i 
office  was,  at  one  of  the  preliminary  meet- 
ings to  determine  in  what  way  the  eridence 
should  betaken,  whether  by  interrogatoriei 
or  affidavit  or  vivd  voce;  and  if  neither  of 
the  parties  objected,  the  Master  directed  tbe 
evidence  to  be  taken  by  affidavits,  snd  all 
those  affidavits  were  good  evidenee  witb 
regard  to  the  parties  to  that  proceeding. 
Now  a  change  has  taken  place,  for  althoagb 
all  the  proceedings  in  the  Judge's  chsmben 
are  by  affidavit,  there  is  now  a  power  to 
cross-examine  witnesses.  If  the  evidenee 
was  good  at  the  time  it  was  given,  it  ap- 
pears to  me  that  the  subsequent  change  it 
the  practice  does  not  make  the  evidenee 
bad.  I  must,  therefore,  admit  the  nineteen 
affidaviU  filed  in  Re  Lawrence.  With  re- 
gard to  the  affidavits  filed  in  the  suit  of 
Wilding  v.  Boulden,  there  was  in  that  esae 
neither  the  same  issue  nor  the  same  par- 
ties as  in  the  present,  snd  I  must  therefore 
reject  them« 

With  regard  to  the  one  affidavit  filed  m 
the  present  cause,  primd  fade  the  evi- 
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leiiee  IB  a  cauae  mmt  be  neaivad  u  agaitut 
■11  partic*,  bat  in  thU  caae  thera  faaa  baen 
10  inquiry  aa  to  vho  an  the  next-of-kin 
of  the  inteitate,  and  aereral  penont  have 
come  forward.  When  one  peraon  cornea  in 
there  ii  •■  iMue  betireen  him  and  the  Crown, 
ud  when  another  eomea  forward  then  ia 
«n  iune  between  that  other  and  the  Crown, 
but  the  two  iaanea  are  different  ai  they 
tn  between  different  partiea,  and  thay  may 
hare  totally  different  oaaea.  Aa  between 
ose  party  and  the  Crown  there  might  be 
u  affidavit  filed  which  the  Crown  may  not 
tbbk  it  neeeaaary  to  anawer,  aa  he  may 
bare  beaten  htnaelf  upon  hii  own  ahewing. 
Sorely  then  a  second  claimant  cannot  be 
allowed  to  ute  that  affidavit  upon  a  differ- 
ent itine  between  different  partiea.  I  think, 
therefore,  that  I  mnit  reject  the  one  affi- 
davit, npon  the  aome  principle  that  I  rqect 
the  nine  affidavita  and  admit  the  nineteen. 


Wood,  V.Cl 
April  18;     >     cuts  ».  CAaaw. 
May  5.     } 

Barom  and  Feme—Separatt  Eilate— 
Breach  ^  Tnul. 

Properfg  ttttitd  to  the  teparaU  mte  of  a 
wurriid  woman,  witkovt  power  of  antidpa- 
lian,  eammot  be  applied  io  nake  yood  a  breach 
of  tnul  comtaitled  by  her ;  and  the  ciretun- 
Haace  that  eke  herielfaat  the  tetHor  make$ 
no  diferenee. 

The  bill  in  thii  caae  waa  filed  for  the 
purpoie  of  obtaining  the  direetione  of  the 
Court  with  a  view  to  recovering  or  re- 
placing a  pearl  necklace,  which  had  been 
■ettled  to  the  separate  nie  of  one  of  the 
defendants,  a  married  woman,  for  life,  with 
remainder  over,  and  had  been  fint  pledged 
and  then  sold  by  her.  The  qnettion  waa, 
whether  other  property  which  had  been 
settled  to  her  aeparate  use,  without  power 
of  anticipation,  conld  be  made  avulable 
for  the  purpoae  of  replacing  the  value. 
The  eircumatances  of  the  caae  are  fiilly 
atated  in  the  judgment. 

Mr.  Wiehtni  appeared  Eoi  the  plaintiff; 
and 

Mu  Stuligaio,  for  Ibe  defendanta. 


*  The  cues  cited  were 

Jaekton  v.  HobhouM,  2  Mer.  483. 
Raihuon  v.  Whtelwrighi,   6  De  Oex, 

U.  ft  O.  £86  ;  a.  c.  25  Law  J.  Rep. 

(n.s.)  Chanc.  885. 
Barrow  v.  Barrow,  4  Kay  &  J.  409 ; 

s.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 
.     678. 

Wood,  V.G.— The  point  that  atisea  in 
this  case  ie  a  very  singular  one,  although 
it  depends  upon  a  short  state  of  fact*.  A 
settlement  was  made  by  three  several  in- 
dentures of  even  dates,  on  the  marriage  of 
Mr.  and  Mrs.  Carew,  the  defendants,  and 
amongat  other  articles  settled  there  were 
a  number  of  trinkets  and  jewels,  one  of 
which  was  a  pearl  necklace,  stated  by  the 
deed  to  be  of  the  asdmated  value  of  l.OOOf. 
This  vas  settled  for  the  benefit  of  Mn. 
Carew,  for  life,  with  remainder  to  her  first 
or  only  son.  The  rest  of  the  articles  in 
the  settlement  were  settled  simply  to  her 
aeparate  use.  Besides  that,  however,  aha 
had,  by  one  of  the  other  indentuna  of 
even  date,  an  interest  given  to  her  in  eer^ 
tun  freehold  and  leasehold  estates  of  con- 
siderable value,  the  rente  of  which  were  to 
be  paid  to  her  for  her  separate  use,  withoat 
power  of  antiupation.  The  pearl  neck- 
lace being  a  chattel  of  considerable  value, 
and  being  thua  limited  to  her  for  life,  with 
remainder  to  her  children,  of  eoorae  die 
waa  entitled  to  the  use  of  it  for  her  life  ; 
it  was  placed,  therefore,  in  her  custody.  In 
this  state  of  things  she  fint  pawned  and 
then  sold  the  necklace,  in  consequence  of 
difficulties  in  which  her  husband  was  placed 
by  hie  bankruptcy.  The  question,  there- 
fore, arises  whether  or  not  her  property 
aettled  to  her  separate  use,  and  the  other 
property  settled  without  power  of  antici- 
pation, can  be  applied,  under  the  direction 
of  the  Court,  to  make  good  the  breach  of 
trust  on  her  part.  I  have  not  any  doubt 
whatever  about  the  property  settled  to  her 
own  separate  use.  Aa  to  that  she  is  a/nae 
(ele,and  the  breach  of  trust  must  be  answer- 
ed out  of  that  property,  just  as  much  as  a 
breach  of  trust  committed  by  a  male  or  by  a 
iingla  woman.  The  real  difficulty  has  bees 
as  to  the  property  settled  to  her  aeparate 
uae,  without  power  of  anticipation,  and 
I  confeaa  the  case  is  novel,  and  I  feel  con- 
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siderable  difficulty  in  it.  On  the  one  hand, 
the  observations  made  by  Lord  Eldon, 
in  Jackson  v.  HohhouBe^  are  very  cogent, 
namely,  that  if  you  say  that  a  fWiud  com- 
mitted by  a  married  woman  is  to  entitle 
those  who  are  affected  by  it,  to  insist  upon 
having  any  loss  occasioned  thereby  made 
good  out  of  property  settled  to  her  se- 
parate use,  without  power  of  anticipa- 
tion, the  husband  has  only  by  the  marital 
control  to  secure  the  committal  of  the 
fraud  by  the  wife,  in  order  to  obtain  the 
benefit  of  the  property  settled  without 
power  of  anticipation,  and  thus  disappoint 
the  intention  of  the  settlor.  On  the  other 
hand,  the  intention  of  the  settlor,  in  a  case 
like  .this,  is,  of  course,  just  as  strong,  that 
the  property  settled  in  a  particular  mode 
shall  go  in  that  direction  in  which  she  has 
settled  it,  as  that  she  shall  have  this  power 
of  receiving  the  income  of  the  estate,  without 
power  of  anticipation.  The  question  be- 
comes extremely  nicely  balanced  as  to 
what  is  the  proper  course  to  take  with 
regard  to  a  case  so  circumstanced.  The 
circumstance  here,  that  she  herself  was 
the  settlor,  I  do  not  think  is  material,  or 
that  it  makes  a  material  distinction  between 
this  case  and  Jackson  v.  Hothouse*  The 
Court  protects  a  married  woman  in  respect 
of  her  coverture  against  the  marital  con- 
trol in  the  most  effective  manner,  and 
that  protection  has  been  extended  to  giv- 
ing effect  to  clauses  in  restraint  of  antici- 
pation; so  that  during  the  coverture  she 
shall  be  in  a  state  in  which  it  would  be 
impossible  for  her  to  deal  with  the  property 
so  setUed.  The  length  to  which  the  Court 
has  carried  that  protection  is  shewn  in  a 
late  case  before  the  Lords  Justices  (Ro" 
binson  v.  Wheelwright),  where  it  was  held, 
that  although  there  was  a  very  great  benefit 
given  by  a  will  to  a  lady,  on  condition  of 
giving  up  property  thus  settled  of  far  less 
value,  yet  the  Court  could  not,  on  her 
behalf,  assist  her  in  dealing  with  it,  al- 
though for  a  much  more  valuable  consider- 
ation. I  think,  upon  the  whole,  that  the 
better  course  is  to  adhere  to  the  rule  laid 
down  by  Lord  Eldon,  in  Jackson  v.  Hob* 
house,  that  is  to  say,  that  the  Court,  having 
once  authorized  this  species  of  protection 
to  a  married  woman,  it  is  impossible  for 
her,  in  any  way  whatever,  to  deal  with 
the  fund.     The  Court  must  hold  her  right 


and  interest  in  the  fond  piotectedt  even 
against  her  own  acts,  regard  being  had  ta 
the  degree  of  influence  and  control  which,- 
during  the  coverture,  must  be  supposed 
to  be  exercised  over  these  acts  by  her 
husband.  Accordingly,  therefore,  I  hare 
come  to  the  conclusion,  that  I  can  only 
affect  the  property  held  simply  to  her 
separate  use.  As  to  the  rest,  liberty  must 
be  given  to  apply  on  the  coverture  deter* 
mining,  because,  should  she  survive  her 
husband,  there  may  be  a  possibility  of 
reaching  this  fund,  as  the  restraint  upon 
anticipation  will  then  be  removed,  *'  De- 
clare, that  the  several  jewels  and  other 
chattels  mentioned  in  the  schedule  to  the 
first  of  the  three  several  indentures  of 
settlement,  bearing  date  respectively  the 
6th  of  July  1855,  in  the  bill  mentioned, 
other  than  the  pearl  necklace  therein  men- 
tioned, or  such  of  them  as  now  remain  in 
the  possession  or  subject  to  the  control  of 
the  defendant  Mary  Fanny  Carew,  or  her 
husband,  are  chargeable  with,  and  liable 
to  make  good  the  costs  hereafter  directed 
to  be  taxed  and  paid,  and  the  value  of  the 
pearl  necklace,  improperly  sold  by  the 
defendant  Mary  Fanny  Carew,  but  that 
her  interest  under  the  said  indenture  of  "3 
settlement  in  the  trust  property  limited 
her  separate  use  for  life,  with  restraint 
her  anticipation,  is  not  so  liable  during 
present  coverture." 


Stuart 
June  0 


,V.C.\ 
8.7.    / 


LINLBY  V.  TAYLOR. 


Statute  of  Mortmain — Shares  in  Railm 
on  Lease — Costs  in  Equity — AdmimstrMt  mom 
Suit. 

A  bequest  for    charitable   purposem    ef 
shares   in  a  railway  company^  whkk^  tl 
the  testator^s  death,  had  granted  a  ieess 
of  its  railway  property  and  undertaking  ft^ 
999  years  to  another  railway  eawtpat^  its 
fixed  rent,  and  with  an  option  ofpwrehsiisf 
on  no^fce,— Held,  not  to  be  void  under  t^ 
Statute  of  Mortmain^ 

Charge  by  testator  of  his  funeral  aadlif' 
tamentary  expenses  upon  a  partieukr  psf^ 
tion  of  his  property  specified  in  his  r*//.'" 
Held,  not  sufficient  to  justify  the  Cmt  «• 
throwing  upon  that  specified  portion  the  cuU 
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tfa  tuit  far  the  generad  adminiitraium  of  the 
iettator^i  estate. 

Matthew  Turner,   the  testator  in   the 
caate,  by  his  will,  dated  in  October  1858, 
gave  all  his  real  estate,  and  all  such  parts 
of  his  personal  estate  as  he  was  not  by 
law  allowed   to  bequeath  for  charitable 
porposes,  upon  trust  to  sell  the  same,  and  to 
stand  possessed  of  the  nett  monies  to  arise 
therefrom,  upon  trust,  in  the  first  place,  to 
keep  the  said  monies,  and  which  monies 
were  thereinafter  denominated  his  '^  gene- 
ral fund,"  separate  and  apart  from  the 
principal  monies  thereinafter  mentioned, 
and  odled  his  ''charity  fund";  and,  in 
the  next  place,  to  pay  and  apply  his  gene- 
ral fund  in  liquidation  of  his  just  debts, 
and  of  all  the  legacies  thereinafter  bequeath- 
ed.   The  testator  then,  after  bequeathing 
certain  annuities  and  legacies,  directed  that, 
if  his  general  fund  should  be  insufficient, 
after  payment  of  his  debts,  funeral  and 
testamentary  expenses,  to  pay  all  the  an- 
nnities  and  pecuniary  legacies  chargeable 
thereon  in  ftill,  all  such  annuities  and  pecu- 
niary legacies  should  abate  proportionally, 
according  to  the  amount  thereof,  but  that  no 
part  whatever  of  his  charity  fund  should  be 
appropriated  towards  the  payment  of  them ; 
and  he  directed  that  if  his  general  fund 
should  be  more  than  sufficient  for  payment 
of  such  annuities  and  pecuniary  legacies, 
the  surplus  of  his  general  fund  should  be 
divided  amongst  the  legatees,  payable  out 
of  such  general  fund  proportionally,  ac- 
cording to  the  amount  of  their  respective 
legacies  or  annuities. 

The  testator  then  gave  and  bequeathed 
all  his  printed  books,  household  furniture, 
and  all  such  his  monies  and  securities  for 
money,  and  other  parts  of  his  personal 
estate  and  effects  whatsoever  and  where- 
soever not   thereinbefore   bequeathed,  as 
might  lawfully  be  bequeathed  by  him  for 
charitable  purposes,  unto  the  said  trustees, 
together  with  another  person  therein  named, 
whom  he  called  his  charity  trustees,  upon 
trust  to  keep  the  same  separate  and  dis- 
tinct from  the  proceeds  of  the  sale  of  his 
real  estate,  and  such  parts  of  his  personal 
estate  as  could  not  be  lawfully  applied  to 
charitable  purposes,  and,  as  soon  as  con- 
veniently might  be  after  his  decease,  to 
sell  the  same  ^d  dispose  of  the  monies 


and  proceeds  to  arise  from  such  sale,  ac«r 
cording  to  the  trusts  thereinafter  declared. 

The  testator,  after  giving  certain  other 
directions,  declared  that  his  charity  fund 
should  be  held  by  his  charity  trustees,  upon 
trust  that  the  same  should  be  distributed 
by  his  said  trustees  and  the  mayor  of 
Beverley,  and  the  vicar  of  St  Mary's,  Be- 
verley, for  the  time  being,  for  the  benefit 
of  honest  and  deserving  domestic  female 
servants  living  within  eight  miles  of  the 
Guildhall  of  Beverley,  in  the  manner  and 
subject  to  the  regulations  in  the  will  ex- 
pressly declared  and  provided. 

The  testator  died  in  July  1856,  and  the 
present  suit  was  instituted  by  some  of  the 
parties  interested  under  the  will  to  have 
the  trusts  of  such  will  carried  into  execu- 
tion under  the  decree  of  the  Court. 

Amongst  the  property  of  which  the  estate 
of  the  testator  consisted  were  included 
forty-seven  shares  of  50/.  each,  in  the  Hull 
and  Selby  Railway  Company,  and  a  sum 
of  money  arising  from  dividends  in  respect 
of  such  shares.  The  chief  clerk  had  found, 
by  his  certificate,  that  these  shares  and  the 
amount  of  dividends  thereon  did  not  form 
part  of  the  ''charity  fund"  mentioned  in 
the  testator's  will,  inasmuch  as,  being 
property  of  the  nature  of  impure  personal 
estate,  they  could  not  be  bequeathed  for 
charitable  purposes. 

The  case  now  came  on  before  his  Honour 
for  further  consideration  of  the  Court,  upon 
the  question  (amongst  others),  whether 
these  shares  and  dividends  formed  part  of 
the  testator's  "charity  fund,"  as  being 
property  unaffected  by  the  Stetute  of 
Mortmain,  and,  consequently,  applicable 
to  charitable  purposes. 

It  appeared  that  the  Hull  and  Selby 
Railway  Company  was  incorporated  in 
1886,  by  an  act  of  the  6  Will.  4.  c.  Ixxx., 
the  114th  section  of  which  enacted,  that 
"  all  the  shares  in  the  said  undertaking,  or 
the  joint  stock  or  fund  of  the  said  com- 
pany shall,  to  all  intents  and  purposes,  be 
deemed  personal  estate,  and  transmissible 
as  such,  and  shall  not  be  deemed  to  be 
of  the  nature  of  real  property."  By  the 
statute  9  &  10  Vict.  cap.  ccxli.,  passed  in 
1846,  the  Hull  and  Selby  Railway  Com- 
pany were  empowered  to  lease  for  any 
term  of  years,  and  also  to  absolutely  sell 
their  undertaking,  and  the  premises  con« 
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Mmale«tate,hecoQldnot8eebowthe  circnm- 
ttanee  that  the  tradmg  company,  instead 
of  canying  on  the  trade  itself,  had  demised 
Its  trading  property  to  another  trading 
company,    could    make    any    difference. 
All  the  arguments  in  favour  of  the  lega- 
tees   were    equally    applicable,    whether 
the  profits  derived  by  the  company  arose 
from  the  use   by  them   of  the  land  in 
carrying  on  their  business,  or  from  the  lease 
of  the  land  to  another  trading  company. 
The  Hull   and   Selby  Company  still  re- 
snained  the  owners  of  the  land  for  the  pur- 
poses for  which  they  had  acquired  it,  viz. 
to  make  a  profit  from  the  use  of  it  in  trade, 
«nd  to  divide  such    profit  amongst   the 
mhareholders.     The  land  was  still  used  for 
the  purpose  of  trading,  and  the  only  return 
^om  it  was  in  the  shape  of  trading  profits, 
oot  of  which  the  rent  was  paid. 

The  certificate  of  the  chief  clerk  must, 
tterefore,  be  varied,  and  a  declaration  made 
ttat  theae  shares  were  not  an  interest  in  land 
^thin  the  meaning  of  the  Mortmain  Act. 

Mr»  Malins,  for  the  trustees  of  the 
charity,  submitted,  that  the  charity  fund 
cmgfat  not  to  bear  any  of  the  costs  of  the 
suit,  which  was  for  the  administration  of 
tte  testator's  estate,  and  the  cost  of  it  was 
« testamentary  expence  thrown  expressly 
^y  the  testator  upon  the  fund  called  the 
*' general  fund"  in  his  will.  He  cited  Wil' 
•aoii  V.  Heaton  (3). 

Mr.  Greene  and  Mr.  T.  Smythe,  sub- 
mitted that  the  costs  of  the  suit  ought  to 
^>e  apportioned  between  the  funds  called 
*.he  "charity  fund"  and  ** general  fund" 
in  the  testator's  will — citing  Tempest  v. 
Vempefi  (4). 

Stua&t,  Y.C.  said,  the  charge  by  the 
testator  of  the  funeral  and  testamentary 
expenses  upon  that  portion  of  his  estate 
*aUed  in  his  will  the  '•  general  fund  "  was 
not  sufficient  to  justify  the  Court  in  throw- 
iiig  the  whole  costs  of  a  general  adminis- 
tration suit  upon  that  fund.     The  cosU  of 
the  suit,  therefore,  would  have  to  be  paid 
out  of  the  whole  of  the  testator's  estate. 


(9)  11  Bear.  492. 

f^^tX  n?"  ®*J^  ^-  *  G.  *70 ;  t.c  26  Law  J.  Rep. 
(■.•.)  Chane.  601, 

Haw  Beumb,  XXVia-CHAaa 


WoOD.V.C.'^ 
Feb.  21 ;    >wooldridokv.wooldrii>«k. 
July  1.     3 

Power  of  Appointment^^Execution  of 
Election  —  Feme  Covert  —  Reversionary 
Interest  in  Personalty. 

A  testatrix  having^  under  her  marriage 
settlement^  a  power  of  appointment  over  a 
trust  fund  in  favour  of  her  children^  by  her 
will  appointed  the  trust  fund,  and  also  be* 
queathed  her  residuary  personal  estate,  upon 
trust,  after  the  marriage  of  her  daughter  C, 
to  assign  and  transfer  the  same  equally  be-- 
tween  her  two  sons  and  C, ;  and  by  a  eodU 
eil,  after  reciting  the  marriage  of  C,  she 
directed  that  the  income  of  any  sums,  S^c.  to 
which  C  might  become  entitled  under  her 
will  should  be  enjoyed  by  her,  for  her  sepa^ 
rate  use,  during  her  life,  and  at  her  death 
the  principal  should  become  the  property  of 
her  children :— Held,  that  C.  was  entitled 
to  her  share  of  the  trust  fund,  for  her  sepa^ 
rate  use,  during  the  life  of  her  husband, 
with  remainder  to  herself  absolutely,  and 
that  no  case  of  election  arose;  and  a  decla^ 
ration  having  been  made  to  this  effect,  the 
Court  declined  to  alter  it,  on  the  ground  that 
the  absolute  interest,  being  in  remainder, 
was  inalienable  during  coverture. 

By  the  settlement  made  upon  the 
marriage  of  James  Wooldridge  and  Caro- 
line Treweeke,  and  dated  the  26th  of 
June  1809,  certain  stock  was  vested  in 
trustees,  upon  trust  for  the  benefit  of  the 
husband  and  wife  during  their  lives ;  and 
after  the  death  of  the  survivor,  upon  trust 
for  the  children  of  the  marriage,  as  the 
husband  should  appoint ;  and  in  default  of 
such  appointment,  in  trust  for  all  and  every 
the  children  of  the  marriage,  at  such  time 
and  times,  and  in  such  manner  and  propor- 
tions, &c.  as  the  wife  (Caroline)  should  by 
deed  or  will  appoint  or  bequeath  the  same ; 
and  in  default  of  appointment,  upon  trust 
for  all  and  every  the  child  or  children  of 
the  marriage,  to  be  divided  equally  between 
or  amongst  them,  if  more  than  one,  share 
and  share  alike,  and  to  his  and  their  exe* 
cutors,  administrators  and  assigns,  the  in- 
terests to  become  vested  at  twenty-one  or 
marriage. 

There  were  three  children  of  the  mar« 
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riage :  the  plaintiff,  Samuel  Otway  Wool* 
dridge,  and  the  defendants,  Caroline  Biscoe 
and  James  Wooldridge,  who  was  of  unsound 
mind. 

James  Wooldridgc,  the  husband,  died  on 
the  81st  of  August  1814,  intestate,  and 
without  having  exercised  his  power  of  ap- 
pointment. 

Caroline  Wooldridge  (his  widow),  by 
her  will,  dated  the  16th  of  May  1825,  in 
execution  of  the  power  of  appointment 
reserved  to  her  by  the  settlement,  appointed 
the  settled  stock,  and  also  bequeathed  all 
other  monies  and  real  and  personal  estate 
which  should  belong  to  her  at  her  death, 
upon  trust,  out  of  the  annual  proceeds,  to 
pay  her  daughter  Caroline  such  yearly  sum 
as,  with  her  other  income,  would  make  up 
180/.  per  annum,  to  commence  from  the 
death  of  the  testatrix  ;  and  as  to  the  residue 
of  the  interest  and  annual  proceeds,  upon 
trust  for  the  testatrix's  two  sons,  in  equal 
shares  as  tenants  in  common ;  and  aher 
the  marriage  of  her  daughter,  then  upon 
trust  to  assign  and  transfer  all  the  trust 
premises  unto  and  between  her  sons  and 
daughters,  in  equal  shares  as  tenants  in 
common ;  the  daughter's  portion  to  be,  at 
the  discretion  of  the  trustees,  either  paid 
to  her  husband,  upon  his  making  a  com- 
petent settlement,  or  to  be  settled  on  her 
nnd  her  issue,  in  such  manner  as  the  trus- 
tees should  think  proper;  the  shares  of 
the  sons  to  be  vested  interests  at  twenty- 
one  ;  the  share  of  either  dying  before  that 
time  to  go  to  the  survivor.  It  was  also 
provided,  that  if  her  son  James  Wooldridge 
should,  through  ill-health,  be  incapacitated 
from  following  any  profession,  the  trustees 
were  to  pay  him  out  of  the  trust-monies  an 
annuity  of  80/.,  in  lieu  of  his  share  of  the 
principal  of  the  trust-monies,  which  were 
in  that  case  to  be  divided  equally  between 
Caroline  and  her  other  brother,  S.  O. 
Wooldridge. 

By  a  codicil  to  her  will,  bearing  date 
the  28th  of  August  1850,  Mrs.  Wool- 
dridge, after  reciting  the  marriage  of  her 
daughter,  Mrs.  Biscoe,  directed  that  the 
income  of  any  sums,  &c.  to  which  she 
might  become  entitled  under  the  testatrix's 
will  should  be  enjoyed  by  her,  for  her  own 
sole  use  and  benefit,  during  her  life ;  and 
after  her  death  the  principal  to  become  the 


property  of  any  child  or  chfldran  aheinigfat 
leave  at  her  death,  to  be  equally  divided 
amongst  them.  With  mpect  to  her  son 
S.  O.  Wooldridge,  the  testatrix  directed 
the  income  of  his  proportion  of  the  tmst 
funds  to  be  enjoyed  by  him  during  his  life, 
and  after  his  death  the  principal  to  be 
equally  divided  between  any  child  or  chil* 
dren  he  might  have,  lawfully  begotten ;  in 
case  of  his  dying  without  children  and  un- 
married, the  testatrix  consented  to  the  dis- 
posal of  his  share  of  the  property  to  his 
sister,  Mrs.  Biscoe,  or  amongst  her  children. 

The  testatrix  died  on  the  21tt  of  Janu- 
ary 1852. 

The  plaintiff,  S.  Otway  Wooldridge.  was 
a  bachelor.  James  Wooldridge  was  inca- 
pacitated by  ill-health  from  gaining  his 
livelihood  in  any  profession,  and  was  a 
lunatic. 

The  questions  proposed  by  this  special 
case  for  the  opinion  of  the  Court  were  as 
to  what  interests  in  the  trust  funds  the 
plaintiff  and  Mrs.  Biscoe  and  her  fiunily 
were  entitled  to. 

Mr.  SandySf  Mr.  fVtekentt  ^f^*  i^v  and 
Mr.    Melville  appeared  for   the  seversl 
parUes. — For  Samuel  Otway  Wooldridge 
and  Mrs.  Biscoe,  it  was  contended  thst 
each  was  entitled  absolutely  to  one  moietj 
of  the  settled  funds,  subject,  as  to  eacb^ 
to  a  moiety  of  the  annuity  of  the  8(tf 
created  by  the  testatrix  in  favour  of  Jam 
In  the  events  which  had  happened  thcK^^ 
was   an   absolute   appointment,   not  c^j 
down  by  any  of  the  directions  in  the  _ 

or   codicil   in    favour  of  the    testatri:^-^;;^^ 
grandchildren,   and    no   case   of  elect"*  jgj^ 
arose.     On  behalf  of  James  Wooldri^^^  ^^ 
it  was  contended  that  the  interests  of        the 
plaintiff  and  Mrs.  Biscoe  were  cut  d^i^yg 
by  the  codicil   to  life  interests,  so    ^vitf 
the  reversion  remained  unappointed ;     mei 
that  at  any  rate  a  case  for  election     m 
raised. 

The  following  cases  were  cited  :— 

Carver  v.  Bowles,  2  Russ.  &  M.  901; 

s.  c.  9  Law  J.  Rep.  Chanc.  19. 
Kampf  V.  Jones,  2  Keen,  756 ;  tc7 

Law  J.  Rep.  (n.8.)  Chanc.  63. 
Lassence  v.  Tiemey,  1   Mac.  &  Oor* 

551;  s.c.  2  Hall&  Tw.  115. 
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Blaekei  v.  Lambt  14  Beav.  482  ;  s.  c. 

21  Law  J.  Rep.  (n.8.)  Chano.  46. 
Stephens  v.  Oadeden^  20  Beav.  468. 
Whistler  y.  Webster,  2  Ves.  jun.  867. 
Harvey  ▼.  Stracetf,  1  Drew.  78 ;  s.  c. 

22  Law  J.  Rep.  (n.8.)  Chanc.  28. 

Wood,  V.C.-^With  regard  to  the  qaan- 
tity  of  interest  which  the  parties  take,  the 
case  falls  clearly  within  the  authority  of 
Carver  v.  BcwUs,    There  is  here,  as  there, 
first,  a  valid  appointment,  and  then  an  invalid 
attempt  to  cut  down  the  interests  of  the 
plaintiff  and  the  defendant,  Caroline  Biscoe, 
to  estates  for  life,  with  remainder  to  their 
children,  the  children  not  heing  ohjects  of 
the  power ;  and  the  consequence  is,  that 
the  appointees  take  absolutely.     Then,  it 
was  contended  that  a  case  of  election  was 
raised,  and  that  no  claim  could  be  made 
under  the  residuary  gift  without  giving  full 
effect  to  the  rest  of  the  will.     The  same 
question  also  arose  in  Carver  v.  Bowles, 
and  was  decided  by  Sir  John  Leach,  who 
held   that,   the  testator  having  made   an 
absolute  appointment  in  the  first  instance, 
no  case  of  election  was  raised ;  the  mean- 
ing of  which  is,  as  I  take  it,  that  an  abso- 
lute appointment  having  been  made  in 
fiivour  of  proper  objects  of  the  power,  the 
Court  treats  any  subsequent  attempts  to 
modify  that  appointment,  in  a  way  which 
the  law  will  not  allow,  as  if  they  had  no 
existence  for  any  purpose  whatever.     In 
conformity  with  this  view,  there  will  be  a 
declaration  that,  according  to  the  true  con- 
struction of  the  will  and  codicil  of  Caroline 
Wooldridge,  the  plaintiff,  S.  O.Wooldridge, 
is  entitled  absolutely  to  one  moiety  of  the 
funds  comprised  in  the  settlement  of  the 
26th  of  June  1809,  subject  only  to  the 
charge  of  802.  a  year  on  the  said  settled 
funds  and  the  other  residuary  estate  of  the 
testatrix,  created  by  the  will  in  favour  of  J. 
Wooldridge  during  his  life,  and  a  declara- 
tion that  Caroline  Biscoe  is  entitled  abso- 
lutely to  the  other  moiety  of  the  said  funds 
comprised  in  the  settlement,  subject  only 
to    the  said  charge  of  80/.  a  year,   but 
daring  the  life  of  her  husband,  William 
Biscoe,  for  her  separate  use. 
On  a  subsequent  day, 
Mr.   Law  moved,  on  behalf  of  Mrs. 
Biscoe,  that  so  much  of  the  decree,  made 


on  the  21st  of  February,  as  declared  that 
Mrs.  Biscoe  was,  during  the  life  of  her 
husband,  entitled  for  her  separate  use  to 
one  moiety  of  the  funds  comprised  in  the 
settlement,  subject  to  the  charge  of 
80/.,  might  be  varied  or  amended;  and 
that  it  might  be  declared  that  Mrs.  Bfscoe 
was  entitled  absolutely,  for  her  separate 
use,  to  one  moiety  of  the  funds  comprised 
in  the  settlement,  subject  only  to  the  charge 
of  80/.  a  year ;  or  that  the  defendant  was 
entitled  absolutely  to  one  moiety  of  the 
funds  comprised  in  the  settlement,  subject 
only  to  the  charge  of  80/.  a  year. 

The  object  of  this  application  was  to 
.  obtain  for  Mrs.  Biscoe  a  power  of  aliena- 
tion ;  since,  if  she  took,  during  her  hus- 
band's life,  an  estate  for  her  separate  use, 
with  remainder  to  herself  absolutely,  the 
latter  would  be  a  reversionary  interest, 
which  could  not  be  disposed  of  during  the 
coverture. 

July  1.— Wood,  V.C— This  was  a  case 
in  which  a  testatrix,  having  a  power  of 
appointment  over  a  fund  in  favour  of  her 
children,  made,  by  her  will,  an  appointment 
of  part  of  that  fund  in  favour  of  a  married 
woman,  an  object  of  the  power,  absolutely, 
and  afterwards  by  codicil  attempted  to  cut 
down  this  gift  to  an  estate  for  life,  to  her 
separate  use,  with  remainder  over  to  her 
children,  who  were  not  objects  of  the 
power.  I  held  that  the  gift  of  the  life 
estate  to  her  separate  use  would  prevail, 
but  that  the  gift  over,  being  beyond  the 
power,  would  not ;  and  that  Mrs.  Biscoe, 
therefore,  was  absolutely  entitled  in  re- 
mainder expectant  on  the  determination  of 
the  coverture.  What  I  am  now  asked  to 
do  is,  to  alter  my  declaration,  because  it 
has  been  held  that  a  married  woman  can- 
not deal  with  an  interest  in  remainder  in 
personalty ;  but  I  cannot  alter  the  words 
of  the  will  in  order  to  accommodate  the 
views  of  the  parties.  The  case  is  so  clear 
that  I  do  not  think  I  ought  to  allow  the 
costs  of  this  application  to  come  out  of 
the  estate. 

Motion  refused,  with  costs. 
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Feb.  16, 17;    > 
March  1.     J 


LINDSAY  9.  GIBBS. 


Ship  and  Shipping  —  Freight  — -  Wage$ 
— Insurance — Charges  on  Freight"^ ParU 
Owners^^Notice, 

As  between  the  owners  of  a  vessel  and 
the  assignees  of  the  freight^  the  wages  of  the 
captain  and  seamen  and  the  expenses  are 
proper  deductions  to  be  made  from  the  gross 
freight. 

Where  part-owners  of  a  vessel  authorize 
cO'Owners  to  insure  the  whole  vessel,  and 
afterwards  assign  their  interest  in  the  freight,  ^ 
and  the  assignees  do  not  give  express  notice 
of  the  assignment,  the  co-owners  are  entitled 
to  insure  the  vessel  and  deduct  the  costs  of 
insurance  from  the  freight. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls  refusing  to  vary 
his  chief  clerk's  certificate,  and  by  arrange- 
ment (during  the  argument)  the  hearing 
was  taken  as  a  re-hearing  of  the  decree 
made  in  the  cause.  The  facts  are  few  and 
are  as  follows : — 

By  a  charter-party  dated  the  27th  of  April 
1854,  Mr.  W.  P.  Hammond,  the  owner  of 
a  vessel  called  the  Genghis  Khan,  chartered 
her  to  the  defendants  Messrs.  Gibbs  & 
Sons,  for  a  voyage  to  Moreton  Bay,  Aus* 
tralia,  and  from  thence  to  Peru,  to  load 
and  bring  to  England  a  cargo  of  guano, 
at  a  certain  rate  of  freight,  and  in  the 
charter-party  Mr.  Hammond  was  described 
as  being  "  the  owner  "  of  the  vessel.  In 
or  previously  to  the  month  of  November 
1854,  Mr.  Hammond  executed  bills  of 
sale  of  three-eighths  of  the  ship  to  the 
defendant  Mr.  Briggs  and  three  other  de- 
fendants, and  these  transfers  were  registered 
in  thatmonth.  Mr.  Hammond  also  executed 
bills  of  sale  of  the  remaining  five-eighths 
of  the  ship  to  eleven  of  the  other  defendants, 
but  these  transfers  were  not  registered  until 
the  month  of  January  following.  In  the 
meanwhile  the  plaintiffs,  Messrs.  Lindsay  & 
Co.,  who  had  made  advances  for  Mr.  Ham- 
mond, required  security,  and  he  offered 
them  the  freight  which  would  become  pay- 
able by  Messrs.  Gibbs  &  Sons  under  the 
charter-party  of  the  Oenghis  Khan.     The 


plaintiffs  accepted  this  iecnrity,  and  Mr. 
Hammond  thereupon  wrote  and  delivered 
to  the  defendants  Messrs.  Gibbs  ft  Sons  a 
letter  as  follows  :— 

*<  Beo.  29,  I8M. 

"  Gentlemen,  —  We  hereby  assign  to 
Messrs.  W.  S.  Lindsay  &  Co.  the  freight 
which  will  become  due  from  you  to  us  on 
the  delivery  of  the  cargo  shipped  by  yont 
house  abroad,  in  the  ship  Genghis  Kkmm^ 
in  the  month  of  November  last,  to  the  ez» 
tent  of  4,SO0/.  sterling ;  and  we  thorefim 
request  you  to  hold  this  amount  at  their 
disposal,  whose  receipt  for  the  same  shall 
be  binding  on  us» 

'*  W.  P.  Hammond  &  Co." 

On  the  same  day  the  plaintiffs  com* 
municated  this  letter,  and  produced  the 
original,  to  Messrs.  Gibbs  &  Sons;  bat 
it  did  not  appear  that  they  made  any 
search  of  the  register,  not  did  it  appear 
that  they  had  any  notice  of  tlie  transfier 
of  the   three-eighths  of  the  ship  to  the 
defendants    Messrs.  Briggs   and    others. 
But  it  was  stated  that  Messrs.  Briggs  had  j 
no  notice  of  the   plaintiffs'   claims  nntil^ 
after  the  termination  of  the  ship's  home  ■< 
ward  voyage.    The  cargo  was  delivered 
Messrs.  Gibbs  &  Sons,  and  a  snm  ezceed-u 
ing  8,000i.  was,  at  the  time  of  the  filing  cc 
the  bill,  still  due  firom  them  on  the  d 
party  in    respect    of    the  freight,  whi4 
Messrs.   Gibbs  &  Sons  declined   to 
over,  on  the  g^und   of  the  conflictii^ri 
claims  upon  it,  but  they  paid  the 
into  court.     The  plaintiffs  claimed  a 
on  the  freight  for  the  amount  due  to  thi 
At  the  hearing  of  the  cause  in  July  II 
the  Master  of  the  Rolls  decided  that 
transfer  of  a  share  in  a  ship  passed 
corresponding  share  in  the  freight  ni 
an  existing  charter-party  without  the 
press  assignment  of  the   freight, 
referred    several    matters     to    chamlMsi^ 
directing  '*  an  account  of  all  chaigas  Mtd 
expenses   properly  incurred    by  and  ai 
behalf  of  the  said  ship,  and  of  her  voyi^ 
in  earning  the  freight  under  the  said  cW- 
ter-party." 

The  chief  clerk,  in  taking  the  aeeosoti^ 
allowed  against  the  freight  the  preniaiBf 
of  insurance  effected  by  Messrs.  TbooipiDB 
&  Co.,  who,  in  the  month  of  Jannaiy  1855, 
had  been  appointed  by  the  then  owoenof 
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the  ship  (Metm.  Briggs  and  others)  to 

act  M  the  thlp't  broken ;  and  neither  the 

owners  nor  Messra.  Thompson  had  then 

lecehred  any  notice  of  the  charge  of  the 

plaintiffii  upon   the  freight.      Upon   the 

arriral  of  the  vessel  in  England,  Messrs. 

Thompaon  8t  Co.  also  paid  the  wages  due 

to  the  captain  and  the  seamen,  and  this 

charge  was  also  by  the  chief  clerk  allowed 

agamst  the  freight   Upon  a  motion  by  the 

plaindffa  to  vary  the  chief  clerk's  certifi- 

eate,  npon  the  question  whether  the  wages 

of  the  eaptain  and  crew,  and  the  insurance 

upon  the  ship  which  had  been  effected  by 

the  other  parties  interested  shortly  after  the 

sassignment  of  the  freight,  were  expenses 

"^hich  could  properly  be  deducted  from 

t.he  eamingps  before  the  division  of  the  nett 

Creighty  his  Honour  was  of  opinion  that 

^ey  were,  and  made  an  order  confirming 

^he   ehief  clerk's  allowance,  from  which 

decision  the  plaintiffs  now  appealed  (1). 

For  the  appellants,  it  was  contended  that 

(1)  The  jadgment  of  the  Master  of  the  Rolls, 
^SeliTered  on  the  2nd  of  July  1858,  was,  in  sub- 
stance, 81  follows : — After  some  hesitation  upon  the 
^nesdon  of  insaimnce,  I  hare  come  to  the  conclusion 
tjiat  the  chief  clerk^  certificate  is  correct    The 
^oestion  of  wages  I  disposed  of  yesterday.     It  ap- 
.^seared  to  me  that  the  persons  wno  were  entitled  to 
^he  freight  had  nothing  to  do  with  the  insurance, 
^Mit  upon  further  considering  the  question,  I  am  of 
^^pinion  that  the  insurance  of  the  ship  must  be 
%x«ated  as  part  of  the  expenses  of  the  Toyage  itself, 
-^w  much  as  the  insurance  upon  the  freight,  and  that 
"^he  persons  who  are  entitled  to  the  profits  of  the 
^^oyage  are  only  entitled  to  the  profits  after  pay- 
ing the  insurance,  as  being  part  of  the  expenses. 
^Stfy  attention  was  called  to  Uiat  class  of  cases  in 
'%vhidi  it  is  laid  down  that  one  person  cannot  insure 
"^he  share  of  another  person;  but  I  think  it  was 
^BstabUshed  both  upon  the  hearing  and  before  the 
^ntf  clerk,  that  the  owners  of  the  ship  had  autho- 
rity to  make  the  insurance  which  they  thought 
proper  and  necessary,  and  that  it  is  to  be  implied 
^Vom  the  course  of  dealing  between  the  parties; 
^nd,  consequently,  that  if  there  had  been  an  assign* 
nent  of  the  freight,  Mr.  Hammond,  the  assignor 
^imsel^  eould  not  have  resisted  the  payments  for 
"alie  insurance  of  the  ship,  or  the  insurance  of  the 
Aei^t,  and  that  it  was  not  open  to  him  afterwards 
^M>  say  that  his  partners  and  the  co-owners  of  the 
sliip  had  not  any  authority  to  insure  the  freight  or 
to  msure  the  ship.    If  that  be  so,  I  am  of  opinion 
«^  <he  aaugnee  of  the  forty  sixty-fourths  of  the 
fraght  must  sUnd  exactly  in  the  same  situation, 
nideM  he  gives  direct  and  personal  notice  to  the 
ecMiwnert  that  snob  an  auignment  has  been  made. 
Tne  principle  of  implied  or  constructive  notice  does 
~**PP»y-    I  »m  of  opinion  that  all  persons  who 
claim  under  Mr.  Hammond  are  bound  by  his  acts, 
unless  they  gave  distinct  and  specific  notice  to  the 


Mr.  Hammond  having  transferred  his  in- 
terest in  the  freight,  could  create  no  valid 
charges  on  it ;  that  the  plaintiffs  never 
having  authorized  an  insurance,  no  such 
expenses  as  the  chief  clerk  and  the  Master 
of  the  Rolls  had  allowed,  ought  to  be 
deducted ;  that  it  was  plain  from  the  re- 
ported cases,  that  a  part-owner  of  a  ship 
could  not  recover  against  the  other  owners 
sums  paid  by  him  for  insurance ;  that  as 
the  plaintiffs  were  alone  made  aware  of 
the  interest  of  Messrs.  Gibbs  &  Sons,  it 
was  sufficient  for  them  to  do  as  they  had 
done,  namely,  give  notice  to  those  gentle- 
men. 

Reference  was  made,  among  other  autho- 
rities, to 

Abbott  on  Shipping  (latest  edition),  p. 
73,  and  the  cases  there  collected. 

Bell  V.  Humphries,  2  Stark.  845. 

French  v.  Backhouse,  5  Burr.  2727. 
For  the  defendants  Briggs  and  others, 
owners  of  three-eighths  of  the  vessel,  it 

co-proprietors  of  the  ship  that  they  had  an  interest 
distinct  from  Mr.  Hammond,  in  which  case  it  would 
probably  have  been  necessary  to  have  obtained  their 
consent  to  any  steps  that  were  taken  for  the  purpose 
of  binding  the  parties.  I  find  that  this  was  the 
view  which  I  took  of  the  case  at  the  hearing  of  the 
cause,  although  the  point,  I  am  bound  to  say,  did 
not  come  before  me  ra  the  same  specific  form  in 
which  it  comes  before  me  now.  My  decree  was, 
that  the  freight  was  to  be  divided  after  deducting 
the  expenses  of  the  voyage;  and  if  1  am  of  opinion 
that  the  cost  of  insurance  is  properly  one  of  the 
expenses  of  the  voyage,  then  it  necessarily  follows 
from  my  decree  that  the  nett  freight  must  be  divided 
after  deducting  the  insurance,  as  one  of  the  ex- 
penses of  the  voyage.  Another  question  was  raised 
upon  the  terms  of  the  charter-party,  upon  a  point 
which  was  not  before  me,  as  far  as  1  can  make  out, 
at  the  hearing  of  the  cause.  I  think  nothing  turns 
upon  the  construction  of  the  charter-party.  It  is 
to  be  observed  that  it  is  a  contract  between  the 
owners  and  the  charterers  of  the  vessel,  and  I  think 
that  the  passage  in  the  charter-party  which  was 
referred  to  really  relates  solely  to  the  contract 
between  the  owners  and  the  charterers,  and  was  not 
intended  to  bind  or  to  affect  the  rights  of  the  co- 
owners  between  themselves.  The  passage  in  ques- 
tion specifies  that  the  master  shall  be  "supplied 
with  a  sum  not  exceeding  5002.,  free  of  interest 
and  commission,  but  the  cost  of  insurance  is  to  be 
borne  by  the  owners,  and  the  amount  so  to  be  ad- 
vanced, and  the  cost  of  the  insurance  thereof,  shall 
be  in  part  payment  of  the  freight  at  a  certain  ex- 
change; and  also  that,  if  the  charterers  and  their 
agents  shall  think  fit  to  advance  the  master,  beyond 
the  sum  of  500t,  any  sum  for  repairs,  stores  or 
other  disbursements  whatsoever,  such  sum,  with 
interest  and  insurance,  shall  be  in  payment  of  freight 
at  the  exchange  aforesaid."    In  my  opinion  ^s 
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was  argpied  that  the  registered  owner  of 
a  ship  was  to  be  treated  as  the  owner  of 
it,  and  that,  upon  principle,  there  was  no 
distinction  between  the  freight  and  the 
ship ;  that  the  assignment,  therefore,  of 
a  part  of  the  ship  was  in  itself  an  assign- 
ment of  so  much  of  the  freight.  On  their 
behalf  the  following  cases  were  cited : — 
Oreen  v.  Briggs,  6  Hare,  895;  s.  c.  17 

Law  J.  Rep.  (n.s.)  Chanc.  823. 
Cato  y.  Irving,  5  De  Oex  &  Sm.  210 ; 
8.  c.  21  Law  J.  Rep.  (m.s.)  Chanc. 
675. 
Alexander  v.  Simms,    18  Beav.    80 : 
s.  c.  on  appeal,  5  De  Gex,  M.  &  G. 
57 ;  28  Law  J.  Rep.  (m.s.)  Chanc. 
721. 
RMnson  v.  Oleadow,  2   Bing.  N.C. 

156;  s.c.  2  Sc.  250. 
Holdemessev.  Shaekels,  8  B.  &  C.  612 ; 
s.  c.  7  Law  J.  Rep.  K.B.  80 ;  8  M. 
&  R.  25. 

Mr,  Selwyn  and  Mr.  Heiheringtun,  for 
the  appellants. 

Mr,  Roundell  Palmer  and  Mr.  Cole,  for 
Briggs  and  others. 

Mr,  DrucCt  for  the  owners  of  five-eighths 
of  the  vessel. 

Mr.  Selwyn^  in  reply. 

March  1.  —  Lord  Justice  Knight 
Bruce.-— This  case  is  reported,  as  to  the 
original  heanng  when  the  decree  was  made, 
in  the  22nd  volume  of  Mr.  Beavan*8  Re* 
ports ;  and  as  to  the  motion  for  varying 
the  certificate,  with  the  hearing  on  further 
considerations,  in  the  Juri$i  of  the  28th 
of  August  1858.  The  order  made  upon 
that  motion  and  the  hearing  on  further 
consideration  is  the  subject  of  the  present 
appeal.  It  was  originally  the  only  subject 
of  appeal ;  but  while  the  matter  was  in 
argument  before  us,  the  counsel  on  each 

merely  means  that,  when  the  charterers  pay  the 
freight  to  the  co-owners,  they  are  to  he  at  liherty, 
instead  of  paying  the  grots  freight,  to  deduct  from 
the  amount  whatever  they  may  have  paid  in  respect 
of  the  articles  specified  in  the  charter-party ;  bat, 
as  soon  as  the  freight  is  paid  to  the  co-owners  and 
proprietors,  then  it  becomes  subject  to  all  those 
charges  with  which  the  co-owners  have  to  do,  and 
in  which  they  are  concerned;  and  I  am  of  opinion 
that,  as  between  the  co-owners,  those  are  properly 
to  be  allowed,  and  bind  all  persons  who  claim  under 
any  one  of  the  co-partners.  The  chief  clerk's  cer- 
tificate will  be  confirmed. 


aide  agreed  that,  in  addition,  the  original 
decree,  so  far  as  the  terms  in  which  it  de- 
scribes the  accounts  directed  by  it,  and 
the  declaration  or  direction  contained  in 
it  concerning  the  application  of  a  clear 
balance  of  both  those  accounts,  are  con- 
cerned, should  also  be  considered  ss  onder 
rehearing,  and  we  so  dealt  with  the  matter. 
The  only  dispute  remaining  in  the  cause 
besides  the  question  of  costs  is,  whether 
the  wages  of  the  captain  and  crew  of  the 
vessel  for  the  voyage  under  discussion— 
their  wages,  I  mean,  in  respect  of  that 
voyage  out  and  home — and  the  payment 
made  for  insuring  the  ship  and  freight  in 
respect  of  the  same  voyage  ought  to  be 
allowed  as  charges  upon  Uie  freight,  and 
so  be  payable  out  of  it,  and,  therefore, 
accordingly  the  plaintiffs'  proportion  out 
of  their  share  of  it. 

The  plaintiffs  assert  the  negative  of  this 
proposition  ;  but  I  think  that  they  sie  not 
well  grounded  in  this  assertion,  and  that 
they  fail  upon  it.  That  they  are  wrong 
as  to  the  wages  I  take  to  be  very  clear, 
and,  indeed,  beyond  rational  controversy. 
This  point  was,  in  truth,  all  but  conceded; 
and  with  regard  to  the  charges  for  insur- 
ance, it  is  established  by  the  evidence  that 
if  the  plaintiffs  had  been  out  of  the  case 
and  the  other  parties  interested  in  the 
circumstances  in  contention  had  been  the 
only  persons  so  interested,  those  charges 
must  have  been  allowed  against  the  freight 
and  paid  out  of  it.  But  the  plaintiffs' 
title  was  originally,  and  has  remained, 
equitable  merely ;  and  it  does  not  appear 
that  previously  to  the  determinaUon  of  the 
homeward  voyage  any  one  of  the  ownen 
of  the  vessel-^I  exclude,  of  course,  both 
Mr.  Hammond  and  the  assignees  nnder 
his  bankruptcy — had  any  notice  of  the 
assignment  under  which  the  plaindffs 
claim— had  any  notice  of  their  title — ^bad 
any  notice  that  any  person  besides  Mr. 
Hammond  and  the  defendants  were  inter- 
ested in  thefreight.  The  counsel  in  thecause 
having  come  to  the  agreement  that  I  have 
stated,  I  am  of  opinion  that  substantially 
the  controversy  must  remain  settled  as  it 
was  at  the  Rolls  by  the  order  made  there 
(the  only  original  subject  of  the  appeal), 
and  that  the  decision  then  made  must  in 
effect  stand.  It  may  be  as  well  to  add 
distinctly,  that  reasons  sufficient  for  a  con- 
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elusion    against  the  plaintiffs,   as  to  the 
payment  for  insurance,  are,  in  my  judg- 
ment, to  be  found  in  this  :  that  the  insur- 
ances in  question,  both  upon  the  ship  and  on 
the  freight,  were  effected  not  only  without 
notice  of  the  plaintiffs'  title,  but  were  also 
effected,  bond  fide,  under  the  authority  of 
the  owner  wiUi  reference  to  the  voyage 
which  we  are  now  considering  and  in  con- 
nexion with  it,  and  were,  consistently  with 
what  it  an  ordinary  course  of  business, 
and  from  the  beginning,  intended  to  fall 
in  point  of  expense  upon  the  freight.     So, 
at  least,  I  view  the  facts,  Mr.  Anderson's 
^'vidence  appearing  to  me  decisive. 

The  notices  served  by  the  plaintiffs  on 
A^essrs.  Gibbs  &  Co.,  the  freighters,  seem 
"^^^  me  not  for  any  present  purpose  material. 
^4y  opinion  is  also  against  disturbing  what 
lias  been  done  by  the  Master  of  the  Rolls 
^a  to  the  costs,  except  that  of  the  motion 
before  his  Honour  to  vary  the  certificate, 
^liere  should,  I  think,  be  no  costs  on  either 
aide— an  alteration  which  is,  in  my  judg- 
i^ent,  not  to  affect  the  costs  of  the  appeal. 
X  conceive  that  the  whole  costs  of  the  ap- 
I>eal  should  be  paid  by  the  plaintiffs. 

Lord  Justice  Turner.  —  This  is  an 
Appeal  from    an   order  of  the  Master   of 
tiie  Rolls,  made  upon  the  hearing  of  the 
^ause  on  further  consideration,  and  upon 
Auction  to  vary  the  chief  clerk's  certifi- 
cate, who  in  taking  the  accounts  directed 
y^j  the  decree,  allowed  against  the  freight 
the  premiums   of  insurance   effected   by 
Messrs.  Thompson  &  Co.,  and  the  wages 
paid  by  them.     The  plaintiffs  sought  by 
t.heir  motion   to  vary  the    certificate    by 
disallowing  these  payments  ;  but  the  Mas- 
ter of  the  Rolls,  by  the  order  under  appeal, 
irefused  the  motion  with  costs,  and  ordered 
an  apportionment  between  the  parties,  in 
the  proportion  of  twenty-four  sixty-fourths. 
Or  three-eighths,  to  Briggs  and  others,  and 
the  reminder  to  the  plaintiffs.     Upon  the 
hearing  of  the  appeal,  some  doubts  were 
■^"ggested,  whether  the  terms  in  which  the 
amount  was  directed  by  the  original  decree 
might  not,  as  to  some  of  the  items,  pre- 
clude us  from  deciding  the  question   in 
dispute  according  to  the  real  merits  of  the 
eaie;  but  in  order  to  save  the  necessity  of 
a  petition  to  rehear  the  original  decree,  it 
WM  very  properjjr  agreed  that  that  decree 


should  in  this  respect  be  considered  open. 
I  am  of  opinion  that  the  order  of  the  Master 
of  the  Rolls  in  this  case  is,  in  substance, 
right.  Mr.  W.  P.  Hammond,  before  he 
assigned  the  freight  to  the  plaintiffs,  bad 
transferred  twenty-four  sixty- fourths  of  the 
ship  to  the  defendants  Briggs  and  others ; 
and,  of  course,  twenty-four  sixty-fourths 
of  the  freight  had  passed  with  these  trans- 
fers. An  interest  in  the  nature  of  a  part* 
nership  was  thus  created  between  W.  P. 
Hammond  and  the  defendants  Briggs  and 
others;  and  when  the  plaintiffs  became 
the  assignees  of  the  freight,  they  became 
in  truth  the  assignees  only  of  W.  P.  Ham- 
mond's share  in  this  partnership  interest — 
namely,  the  five-eighths  which  had  not 
been  transferred  by  him.  Taking  thus  the 
partnership  interest,  the  plaintiffs  must,  of 
course,  take  it  subject  to  the  burdens  of 
the  partnership ;  and  the  first  of  those 
burdens  is  the  payment  of  the  expenses 
which  produce  the  income  of  the  partner- 
ship— the  wages  of  the  captain  and  seamen. 
I  feel  no  doubt,  therefore,  that  the  plain- 
tiffs are  bound  to  pay  their  proportion  of 
the  wages.  Then,  as  to  the  insurances. 
The  plaintiffs  gave  no  notice  to  the  defen- 
dants Briggs  and  others  of  the  interest 
which  they  had  acquired  in  the  freight. 
They  allowed  Mr.  W.  P.  Hammond  to 
deal  with  those  defendants  as  if  he  had 
continued  to  be  the  sole  owner,  not  only' 
of  his  shares  in  the  ship,  but  of  his  shares 
in  the  freight ;  and  these  insurances  were 
effected  upon  his  authority  concurrently 
with  the  authority  of  those  defendants. 
Are  they  then  entitled  to  throw  upon  those 
defendants  the  whole  burden  of  the  in- 
surances ?  I  think  that  they  are  not,  and 
that  upon  every  principle  of  equity  they 
must  bear  their  proportions  of  these  pay- 
ments also.  There  being  a  partnership 
interest,  the  case  is  no  more  than  this : 
a  partner  assigns  his  interest  in  the  part- 
nership, gives  no  notice  of  the  assignment 
of  his  interest  to  the  copartners,  but  per- 
mits the  partnership  to  go  on  as  if  no 
such  assignment  had  been  made  ;  and  then 
claims  the  share  of  the  partnership  profits 
discharged  of  the  liabilities  which  have 
been  incurred.  I  think  that  he  cannot  be 
so  entitled.  Parties  who  stand  by  without 
asserting  their  rights,  and  allow  others  to 
incur  liabilities  which  they  might  not  have 
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incurred  if  those  rights  had  heen  asserted, 
cannot,  I  apprehend,  afterwards  set  up 
those  rights  in  this  court  to  the  prejudice 
of  those  hy  whom  such  liabilities  have  been 
incurred.  It  was  argued  for  the  plaintiffs 
that  W.  P.  Hammond,  having  assigned  to 
them  his  interest  in  the  freight,  could  not, 
as  against  them,  afterwards  create  any 
charges  upon  it.  But  this  argument  is 
beside  the  point;  it  deals  with  the  case 
with  reference  merely  to  the  rights  of  W.  P. 
Hammond,  without  regard  to  the  rights  of 
the  other  parties  with  whom  the  question 
really  arises.  The  plaintiffs,  it  was  said, 
did  not  know  of  the  interests  of  those  other 
parties;  they  had  no  knowledge  of  the 
transfer  of  three-eighths  of  the  ship ;  but 
their  ignorance  in  this  respect  arose  solely 
from  their  own  negligence  in  not  having 
searched  the  register,  and  they  can  be  in 
no  better  position  than  they  would  have 
been  in  if  they  had  made  the  search.  The 
plaintiffs  also  relied  upon  the  cases  at  law, 
that  a  managing  owner  cannot  recover  for 
insurance  against  part-owners  who  have 
not  authorized  the  insurance ;  but  the  pre- 
sent case  does  not  in  any  way  involve  that 
point;  it  depends  upon  wholly  different 
considerations.  It  was  further  argued  for 
the  plaintiffs  that  they  had  given  notice  to 
Messrs.  Gibbs  &  Sons,  from  whom  the 
freight  was  coming  due ;  but  the  interest 
of  the  defendants  Briggs  and  others  had 
been  created  before  that  notice  was  given, 
and  the  plaintiffs  had  the  means  of  know- 
ing, and  ought  to  have  known  it ;  and  it 
does  not  seem  to  me  that  the  notice  can 
do  away  with  the  effect  of  the  parties 
having  by  the  negligence  of  the  plaintiffs 
been  allowed  to  go  on  as  if  no  assignment 
of  the  freight  had  been  made.  I  agree, 
therefore,  in  substance  with  the  opinion  of 
his  Honour ;  but  looking  to  the  terms  of 
the  decree,  I  think  that  there  was  ground 
for  the  motion  to  vary  the  certificate,  and 
that  that  motion  ought  not  to  have  been  re« 
fused  with  costs.  There  should,  as  I  think, 
have  been  no  costs  of  the  motion,  and  in 
this  respect  I  think  that  the  order  should 
be  altered;  but  this  does  not  affect  the 
substance  of  the  appeal,  and  the  costs  of 
it  must,  as  I  conceive,  be  paid  by  the 
plaintiffs,  notwithstanding  this  variation 
in  the  order. 


Wood,  V.C. 
May  28 
June 


V.C.I 
,30;  >  In 
15.    ) 


re  CLULOW'B  trusts. 


•   Thelluason  Act^  89  %  40  Geo.  3.  e.  98.— 
••  Portion:' 

A  teitatcT  devised  real  estates  in  truH 
for  his  son  Q,  during  the  joint  litfes  of  km' 
self  and  T,  and  after  the  decease  of  eUher 
of  them  upon  trust  to  invest  and  eeennmkie 
the  rents,  ^e,,  until  3,000/.  sterling  ihwU 
have  been  invested^  and  subject  thereto  upon 
trust  for  O.  for  Ufe^  with  remainder  to  hi$ 
first  and  other  sons  in  tail,  mih  sneeemve 
remainders  over ;  and  he  directed  that  the 
stock  to  be  fmrehased  and  the  aceii«i«2aliofti 
thereof  should  be  in  trust  for  the  children  o/ 
G,  and  for  default  of  such  issue  upon  snek 
trusts  as  G,  should  by  will  appoint,  and  in 
default  of  appointment,  for  his  next-of-kin. 
G.  and  T.  survived  the  testator  senenteen 
years,  when  G.  died  without  issue,  having 
by  will  appointed  the  3,000/.  to  P.  D,  a 
stranger,  and  the  trustees  invested  and  sees- 
mulated  the  rents  for  a  period  of  ten  yesn 
from  that  Hme,  when  3,000/.  had  been  in- 
vested ;— Held,  first,  that  the  direction  to 
accumulate  was  void,  except  for  the  period 
of  twenty-one  years  from  the  death  of  ike 
testator,  the  3,000/.  not  being  in  the  event 
which    happened,  vin.j  the  death  of  G. 
without  issue,  a  portion  for  his  children,  nor 
under  the  power  of  appointment  a  f^iiiM 
for  G.  himself;   secondly,  that  F.  D,  wa 
entitled  to  so  much  of  the  stock  as  was  fwr^ 
chased  with  the  accumulations  that  took 
place  within  the  twenty-one  years  from  the 
death  of  the  testator,   and  to  the  intereti 
thereon ;  and,  thirdly,  that,  subject  thereto, 
the  income  directed  to  be  aeeumulated,  with 
the  accumulations  thereon,  belonged  to  the 
persons  from  time  to  time  entitled  to  the  rents 
and  profits  under  the  limitations  in  the  tests- 
tor's  will, 

William  Clulow,  by  his  will,  dated  tbe 
25th  of  May  1821,  devised  real  esUte  to 
trustees  in  fee,  upon  trust  for  his  son 
Geoige  Clulow  during  the  joint  lives  of 
himself  and  Hugh  Totty,  and  from  sad 
after  the  decease  of  either  of  them,  his  isid 
son  G^rge  Clulow  and  the  said  Hugh 
Totty,  which  should  ffrst  happen  to  die, 
then  upon  trust  from  time  to  time  to  Te« 
ceiveand  take  the  yearly  rent*  and  proBts, 
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and  to  lay  ont  and  invest  tbe  whole  of  the 
said  rents  and  profits,  when  received,  in 
the  pnrehase  of  stock,  transferable  at  the 
Bank  of  England,  not  being  annuities  for 
lives  or  years,  in  the  names  of  the  trustees, 
and  from  time  to  time  to  receive  the  divi- 
dends, &c.,  and  to  lay  out  and  invest  the 
same  in  the  purchase  of  other  like  stock, 
an  manner  aforesaid,  to  be  added  to  the 
•tock  first  purchased  and  be  held  there- 
'with,  and  so  to  accumulate  by  way  of  com- 
pound interest  until,   by  means  of  such 
investments  of  rents  and  dividends,  the 
««id  trustees  should  have  laid  out  and  in- 
vested in  the  purchase  of  stock  3,000/. 
sterling  money,  of  which  stock  so  to  be 
jnirchued  his  trustees  should  stand  pos- 
veased    upon   the   trusts   thereinafter  de- 
clared concerning  the  same;  and,  subject 
to  such  trust  for  investment  as  last  afore- 
lid,  upon  trust  for  his  son  George  for  his 
[jfe,  with  remainder  to  his  first  and  other 
maau  successively  in  tail,  with  successive 
^enuunders  to  the  testator's  sons  Joseph, 
^aron  and  William  Whitaker  Clulow  and 
ifaeir  first  and  other  sons  in  tail,  with  re« 
mainder  to  the  testator's  right  heirs  for 
«ver.     And  the  testator  directed,  concern- 
Jng  the  stock  so  to  be  purchased  and  the 
«eeomn1ations  thereof,   that   the  trustees 
should  stand  possessed  thereof  upon  cer- 
tain trusts  for  the  benefit  of  the  child  or 
children  of  his  said  son  George,  and  for 
default  of  such  issue  upon  such  trusts,  &c, 
«M  hk  said  son  George  by  will  should  ap- 
point, and  in  default  of  appointment,  upon 
trust  for  the  next-of-kin  of  his  said  son 
Ckorge,  according  to  the  Statute  of  Dis- 
tributions ;  and  the  will  contained  a  pro- 
viso, that  the  trust  for  investing  in  stock 
3,000/.  sterling  should,  if  not  previously 
determined  or  satisfied   by  such  invest- 
^i^ts,  cease  and  determine  at  the  end  of 
twenty-one  years  from  the  death  of  the 
*vr?iTor  of  himself  and  his  children,  and 
the  itock  which  should  at  that  period  have 
■^Q  purchased  under  such  trust,  though 
«iOOOl.  sterling  should  not  have  been  laid 
^tfei  purchasing  the  same,  should  be  held 
^  the  same  trusts  as  if  8,000/.  had 
"een  laid  out  in  the  purchase  thereof. 

The  tcsUtor  died  on  the  8th  of  August 
1822.  * 

,.^on  Clulow  died,  without  issue,  in 
1826. 

ITsw  SwRisa,  MKIIL-Chako. 


George  Clulow  died,  unmarried,  on  the 
17th  of  July  1839,  having  by  his  will, 
dated  the  8rd  of  May  1839,  given  the 
3,000/.  to  Fanny  Dodd  absolutely,  for  her 
separate  use,  and  having  bequeathed  his 
residuary  personal  estate  to  his  sister-in- 
law,  Eliza,  the  widow  of  Aaron. 

Joseph  Clulow  died  on  the  25th  of 
January  1848,  without  issue,  having  by 
his  will  appointed  his  widow,  Emily  Clulow, 
his  executrix. 

William  "Whitaker  Clulow  died  on  the 
Ist  of  September  1855,  unmarried,  and 
intestate  as  to  real  estate,  but  having  ap- 
pointed executors. 

Upon  the  death  of  George  Clulow,  in 
the  lifetime  of  Hugh  Totty,  the  trusts  for 
accumulation  arose,  and  the  trustees  of 
W.  Clulow's  will  invested  tbe  rents  and 
accumulated  the  dividends  until  3,000/. 
had  been  invested. 

On  the  8th  of  August  1843,  being  the 
expiration  of  twenty-one  years  from  the 
death  of  the  testator,  W.  Clulow,  there 
was  standing  in  the  names  of  the  trustees 
450/.  consols,  purchased  with  411/.  6s,  6d. 
sterling,  partly  from  rents  and  partly  from 
dividends,  and,  on  the  25th  of  March 
1859,  the  further  sum  of  2,757/.  14j.  7d. 
consols  was  purchased,  with  2,588/.  135. 6d. 
sterling,  partly  from  rents  and  partly  from 
dividends,  making  in  the  whole  the  sum  of 
3,000/.  sterling  invested. 

Doubts  having  arisen  as  to  the  respec- 
tive rights  of  the  persons  interested  in  the 
accumulated  fund,  the  trustees  transferred 
it  into  court,  under  the  Trustees'  Relief 
Act,  and  the  present  petition  was  presented 
by  the  surviving  executor  of  W.  Whitaker 
Clulow,  the  heir-at-law  of  the  testator,  who 
claimed  to  be  entitled  to  the  2,757/. 
14^.  7d.y  being  the  result  of  the  investments 
made  since  the  expiration  of  twenty-one 
years  from  the  death  of  W.  Clulow,  the 
testator,  and  the  questions  which  arose  were, 
first,  whether  the  direction  to  accumulate 
was  void,  and,  secondly,  if  so,  who  was 
entitled  to  tbe  accumulations  that  had 
accrued  since  the  8th  of  August  1843? 

Mr.  JV,  M.  James  and  Mr.  Lewin,  for 
the  petitioner. — The  direction  to  accumu- 
late is  clearly  within  the  1st  section  of  the 
Thellusson  Act  (39  &  40  Geo.  3,  c.98),  and 
must  cease  at  the  expiration  of  twenty-one 
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years  from  the  testator's  death,  notwith- 
standing that  it  did  not  commence  for  many 
years  after  his  dehth—^Nettleton  v.  Ste^ 
phenson  (1)— unless  it  can  he  brought  with- 
in the  proviso  in  the  2nd  section  "  that 
nothing  in  this  a9t  contained  shall  extend 
to  any  provision  for  payment  of  debts  of 
any  grantor,  settlor  or  devisor,  or  other 
person  or  persons,  or  to  any  provision  for 
raising  portions  for  any  child  or  children 
of  any  grantor,  settlor  or  devisor,  or  any 
child  or  children  of  any  person  taking  any 
interest  under  any  such  conveyance,  settle- 
ment or  devise,"  &c. ;  and,  in  the  event 
which  has  happened,  viz.,  the  death  of 
George  without  children,  the  direction  does 
not  come  within  that  provision.  The  con- 
sequence is,  that  the  personal  representa- 
tive of  the  heir-at-law  of  the  original  tes- 
tator is  entitled.     They  cited  also— - 

Sidney  v.  Shelley^  19  Ves.  852. 

Griffiths  V.  Fere,  9  Ibid.  127;  s.  c. 
Tudor's  Lea.  Cas.  886. 

Edwards  v.  Tuck,  8  De  Gex,  M.  & 
G.  40  ;  s.  c.  28  Law  J.  Rep.  (n.s.) 
Chanc.  204 :  affirming  22  Law  J. 
Rep.  (m.8.)  Chanc.  523. 

Triekey  v.  THekey,  8  Myl.  &  K.  560. 

Arnold  v.  Chapman^  1  Yes.  108. 

Mr,  Daniel  and  Mr.  O.  L.  RusseU 
appeared  for  the  heir-at-law  of  W.  W. 
Clulow  and  of  the  original  testator. 

Mr.  fVilleoek,  Mr,  F,  O,  Haynes,  Mr. 
Martineau  and  Mr,  Hansler,  for  other 
parties. 

Mr.  Roll  and  Mr.  C.  Hall,  for  Fanny 
Dodd. — The  case  is  within  the  provision 
in  the  2nd  section  of  the  act.  Indepen- 
dently of  the  original  destination  of  the 
fund  being  for  the  children  of  George,  the 
power  of  appointment  gives  George  him- 
self a  portion.— 

Beech  v.  Earl  St,  Vincent,  8  De  Gex 
&  Sm.  678  ;  s.  c.  19  Law  J.  Rep. 
(n.s.)  Chanc.  180. 
Holmes  v.  Coghill,  7  Yes.  499. 
Middleton  v.  Losh,  1  Sm.  &  Gif.  61 ; 
s.  c.  22  Law  J.  Rep.  (n.s.)  Chanc. 
422. 


(1)  3  De  Oex  &  Sm.  366 ;  s.cl8  Law  J.  Rep. 

(N.8.)  Chanc.  191. 


Lord  Barrington  v.  Liddett,  2  De  Gex, 
M.  &  G.  480  ;  s.  c.  22  Law  J.  Rep. 
(n.8.)  Chanc.  1 :  overruling  10  Hare, 
489. 

Mr.  James  replied. 

June  15. — Wood,  Y.C— Three  ques- 
tions were  raised  in  this  case :  —  first, 
whether  the  accumulations  directed  by  the 
will  of  the  testator,  William  Clulow,  were 
within  the  protection  afforded  by  the  2nd 
section  of  the  Thellusson  Act ;  secondly, 
if  they  were  not  within  that  protection, 
who  were  the  parties  entitled  to  the  income 
which  was  accumulated  during  such  time 
as  was  in  excess  of  the  period  allowed  by 
the  act  ?  and,  thirdly,  what  was  to  be  done 
with  that  portion  of  the  fund  which  had 
been  accumulated  within  the  period  of 
twenty-one  years  from  the  testator's  death? 
—[His  Honour  then  read  the  will.]— Now, 
the  events  that  have  happened  were  these. 
The  testator  died  in  1822,  and  George 
died,  without  issue,  in  1889,  having  made 
a  will,  by  which  he  appointed  the  3,000^. 
to  Fanny  Dodd.  The  period  of  accumu- 
lation commenced  on  the  death  of  George, 
and  4502.  was  accumulated  between  that 
event  and  the  expiration  of  twenty-one 
years  from  the  testator's  death,  and  the 
rest  of  the  8,0001.  is  the  result  of  subse- 
quent accumulations ;  and  the  first  ques- 
tion was,  whether  these  accumulations  were 
protected  by  the  2nd  section  of  the  act. 
The  protection  itself  is  in  these  words.— 
[His  Honour  read  the  2nd  section  of  the 
act.]— It  was  first  argued,  on  behalf  of 
Miss  Dodd,  that,  inasmuch  as  the  primary 
trust  was  for  the  benefit  of  the  children  of 
George,  who  took  an  interest  himself  under 
the  will,  the  case  clearly  came  within  the 
protection.  It  appears  to  me,  however, 
that  you  must  take  the  actual  events  that 
occur,  where  the  will  provides  for  altema* 
tive  events,  and  the  validity  or  invalidity 
of  the  directions  must  depend  upon  the 
actual  state  of  facts.  In  this  respect  it  is 
exactly  analogous  to  the  case  of  Mamy^ 
penny  v.  Bering  (2),  where  it  was  held, 
that  if  a  testator  gives  over  his  property 


(2)  7  Hare,  668 ;  i.  c.  20  Lav  J.  Bep.  (k^) 
Chanc.  153 ;  2  De  Oex,  M.  &  G.  lid ;  22  Law  J. 
Rep.  (m.8.)  Chanc.  818. 
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upon  either  of  two  distinct  events,  one  of 
which  is,  and  the  other  is  not,  too  remote, 
the  gift  over  will  take  effect  if  that  event 
should  happen  which  is  not  too  remote. 
This  is  the  converse  of  that  case.     If  there 
were  children  of  George,  the  accumulation 
was  for  one  purpose,  and  if  there  were  no 
children  the  accumulation  was  for  another, 
the  direction  heing  valid  in  one  event  and 
invalid  in  the  other,  and  that  event  has 
occurred  in  which  the  direction  is  invalid. 
It  was  then   argued  that  the   power  of 
appointment  given  to  George  was  a  portion 
for  him,  and  a  great  deal  of  argument  was 
raised  upon  the  meaning  of  the  word  "  por- 
tion."    No  douht  an  arguable  case  might 
mse  as  to  a  power  of  appointment  by  will 
l)eing  a  portion ;  if,  for  instance,  it  were 
limited  to  a  daughter  on  her  marriage,  it 
might  be  treated  as  a  portion ;  but  here 
the  plain  object  of  the  will  is  not  to  give 
any  benefit  at  all  to  George.     It  seems  to 
me  that  this  is  the  very  case  which  was 
struck  at  by  the  legislature  in  passing  the 
act.     That  cannot  be  called  a  portion  for 
m  child  which  is  abstracted  from  that  child's 
property  in  order  to  accumulate  a  fund  at 
the  time  of  his  death.     If  it  were  so,  and 
•ach  a  provision  could  be  held  to  be  a 
portion,  there  might  be  a  series  of  limita- 
tions locking  up  the  whole  property  dur- 
ing the  lives  of  all  the  children  and  giving 
«  power  of  disposition  by  will  to  the  last 
sanriving  child.     All  possibility  of  enjoy- 
ment by  George  himself  is  shut  out,  though 
lie  might  avail  himself  of  the  fund  for 
payment  of  his  debts  after  his  death.    The 
next  point  was,  as  to  the  income  which 
^as  accumulated  during  this  period,  whe- 
ther it  was  undisposed  of  and  therefore 
"belonged  to  the  heir,  or  whether  it  should 
£0  to  the  persons  who  would  have  been 
entitled  to  the  rents  and  profits  if  no  accu- 
nnilation  had  been  directed.     Clearly,  this 
^  a  charge  and  not  an  exception.     A  sum 
of  money  is  to  be  raised  in  a  particular 
iBiiuier,  and  subject  to  that  the  estate  is 
^^sed  in  strict  settlement ;    the  charge 
fuHng,  the  persons  taking  subject  to  the 
^Wge  are  entitled.     I  have  a  clear  autho- 
%  for  that  position  in  the  case  of  Shaw 
▼;  Rhodes  (3).     There  the  testator,  after 
directing  two  periods  of  accumulation  for 
toe  benefit  of  his  grandchildren,  directed 

(«)  *  MyL  &  Cr.  185. 


that  from  and  after  the  decease  of  his  last 
surviving  son  or  daughter  the  estates 
should  stand  and  be  charged  for  twenty 
years  with  the  payment  of  two  third  parts 
of  the  clear  produce  thereof  in  equal  shares 
and  proportions  of  so  much  money  as  would 
in  fifteen  years  make  in  the  whole  30,000/., 
which  he  directed  to  be  divided  amongst  all 
his  grandchildren  who  should  attain  twenty- 
one;  and  charged  and  chargeable  as  afore- 
said, he  devised  all  his  freehold  and  copy- 
hold estates  to  the  eldest  son  of  his  son 
James  in  tail,  with  remainders  over.  Lord 
Cottenham,  referring  to  this,  says,  "Nine- 
teen years  were  exhausted  during  the  first 
two  accumulations.  Then  follows  the  pro- 
vision which  has  been  termed  the  third 
accumulation,  by  which,  being  minded  to 
raise  the  sum  of  30,000/.,  but  not  to  raise 
it  in  the  ordinary  way,  by  sale  or  mort- 
gage, the  testator  directs  that  two-thirds 
of  the  income  of  the  estates  shall  be  accu- 
mulated ;  that  out  of  two-thirds  of  the 
rents  and  profits  so  much  shall  be  annually 
laid  up  as  will  produce  30,000/.  in  fifteen 
years  ;  and,  as  he  foresaw  a  possibility 
that  the  portion  of  the  rents  thus  appro- 
priated might  not  be  adequate  to  realize 
the  specified  sum  so  soon,  he  extends  the 
period  to  twenty  years.  The  money  was 
to  be  realized  by  means  of  that  appropria- 
tion, and  the  parties  interested  have  a  right 
to  insist  that  the  amount  shall  not  be 
raised  in  any  but  the  mode  and  form  pre- 
scribed by  the  testator,  that  is  to  say,  by 
an  accumulation  determinable  only  at  the 
end  of  a  period  of  fifteen  or  twenty  years.*' 
He  then  goes  on  to  hold,  that  this  is  a  trust 
for  accumulation  within  the  terms  of  the 
act,  and  therefore  void.  And  Mr.  Justice 
Bosanquet,  in  the  same  case,  deals  with 
the  rights  of  the  tenant  in  tail  in  remainder. 
He  says,  '*  Suppose  all  the  testator's  chil- 
dren, and  all  the  grandchildren  but  two, 
namely,  Thomas,  the  tenant  in  tail,  and 
the  eldest  granddaughter,  Elizabeth,  to 
have  died,  and  the  two  surviving  grand- 
children to  have  attained  twenty-one  in 
the  year  1813,  one  year  after  the  testator's 
death,  the  rents  and  profits  for  one  year 
having  been  divided  under  the  first  two 
clauses,  the  third  clause  would  come  into 
operation,  and  might,  without  being  affected 
by  the  statute,  be  acted  upon  for  twenty 
years,  that  is,  till  the  10th  of  July  1833. 
Could  it,  in  such  a  case,  have  been  con- 


700 


COURTS  OF  CHANCERY  t 


[Ksw  SsKiBi 


tended  that  Elizabeth  was  entitled  to  insist 
either  that  her  share  of  the  30,000/.  should 
be  raised  immediately,  or  that  one-third, 
or  any  other  portion  of  the  rents  and  pro- 
fits should  be  paid  to  her  annually  till  she 
should  have  received  15,000/.?  I  think 
not ;  for  Thomas,  the  tenant  in  tail,  would 
have  had  a  right  to  say,  first,  that  fifteen 
years  were  allowed  to  make  up  the  money; 
and,  secondly,  that,  provided  so  much  of 
two-thirds  of  the  rents  and  profits  were 
annually  set  apart  as  would,  at  the  end  of 
fifteen  years,  amount  in  the  whole  to  the 
sum  given,  he  would  be  entitled  to  the  in- 
terest of  the  fund  in  the  mean  time,  the 
estate  being  only  chargeable  with  the  in- 
terest and  produce  upon  the  sum  given 
from  the  expiration  of  fifteen  years."  All 
that  applies  very  strongly  here,  because 
we  are  now  approaching  the  third  question, 
which  is,  who  is  entitled  to  the  income  of 
the  450/.  which  was  accumulated  within 
the  period  allowed  by  the  act.  It  is  not 
like  the  case  of  Eyre  v.  Marsden  (4),  where 
the  interests  were  subject  to  be  devested 
up  to  the  end  of  the  period  fixed  for 
accumulation,  because  there  is  a  complete 
trust  for  the  appointee  of  George  Clulow, 
and  after  George  Clulow  had  exercised  his 
power  of  appointment  the  appointee  was 
entitled  absolutely,  and  her  interest  was 
not  subject  to  be  devested  by  any  contin- 
gency, as  in  Saunders  v.  Vautier  (5).  I 
think,  therefore,  that  Fanny  Dodd  was 
immediately  entitled  to  the  450/.  stock, 
and  the  dividends  which  have  accrued 
upon  it  belong  to  her. 

Declare  that  the  accumulation  of  the 
rents  and  profits  directed  to  take  place 
after  the  death  of  either  Hugh  Totty  or 
the  testator's  son  George  Clulow,  which- 
ever might  first  happen,  is  void,  except  for 
the  period  of  twenty-one  years  from  the 
death  of  the  testator,  which  period  ex- 
pired on  the  8th  of  August  1843.  Declare 
that  Fanny  Dodd,  the  appointee  under 
the  will  of  George  Clulow,  is  entitled,  as 
such  appointee,  to  the  450/.  consols  pur- 
chased with  the  accumulations  which  took 
place  prior  to  the  8th  of  August  1843, 
and    to    the    dividends    on    such    Bank 

(4)  4  Myl.  &  Cr.  231 :  reversing  7  Law  J.  Rep. 
(n.b.)  Chanc.  220 ;  b.  c.  2  Keen,  564. 

(5)  Cr.  &  P.  240;  B.C.  10  Law  J.  Rep.  (n.s.) 
Chanc.  854. 


annuities  firom  that  time.  Declare  that, 
subject  to  such  right  of  the  said  Fanny 
Dodd,  the  income  directed  to  be  accumu- 
lated by  the  will  of  the  said  testator,  with 
the  accumulations  thereon,  belonged  to  the 
persons  from  time  to  time  entitled  to  the 
rents  and  profits  under  the  limitations  con- 
tained in  the  testator's  wOl.  Costs  of  all 
parties  (except  the  residuary  legatee  of 
George  Clulow)  to  be  paid  rateably  out 
of  the  fund. 


} 


THOMPSON  V.  WEBSTER. 


Lords  Justices. 
July  21. 

Voluntary  Settlement  —  IntetUUm'^Cre* 
ditors— Statute  13  Eliz.  c.  5. 

C,  being  in  embarrassed  eireumstameee 
and  indebted  to  H,  applied  to  his  mother  far 
a  loan  of  190/.,  which  she  consented  to  m/- 
vance,  on  condition  that  he  would  seiUe  real 
estate,  of  which  he  was  seised^  in  trust  for 
himself  for  lifCy  with  remainder  to  his  chiU 
dren.  To  this  he,  with  great  hesitatiant 
consented,  and  the  same  was  so  settled^ 
mode  of  doing  so  being  by  two  deeds :  one 
mortgage  for  400/.  to  his  mother,  and  the 
a  conveyance  of  the  real  estate  upon  UUm^ 
trusts.  No  reference  was  made  in  eithe^^ 
deed  to  the  other.  C,  subsequently  beeawn^^ 
insolvent,  and  his  assignee  filed  a  bill  to  s^^ 
aside  the  settlement ;  and  one  of  the  VtmT^ 
Chancellors  held,  that  the  same  was  not  rrm  m 
under  the  statute  18  Eliz.  c.  5.  (agai-:Sm 
fraudulent  deeds),  it  being  executed 
value,  and  no  proof  being  given  that  it 
executed  to  delay,  hinder  or  defraud 
ditors,  which  decision  was  affirmed  by 
Lords  Justices  on  appeal. 

To  render  a  deed  void  as  against 
ditors,  it  is  not  sufficient  that  it  is  mcrtfy 
voluntary,  but  it  must  be  proved  ihaS  Ue 
party  making  it  intended  to  delay,  hizder 
or  defraud  his  creditors. 

On  the  question  of  a  volmntary  deed  hm§ 
void  under  the  Statute  of  Elizabeth,  tM  Mi 
surrounding  circumstances  must  be  kskd 
at,  and  each  particular  ease  wnut  dtftsi 
upon  those  circumstances. 

This  was  an  appeal  from  a  dedsioa  o^ 
Vice  Chancellor  Kindersley,  dismissing  the 
plaintiff's  bill.     The  circumstances  of  tb^ 
case  are  comprised  in  the  following  nV'^ 
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ntiTe: — In  the  year  1854  John  Hewettson, 
I  neighbour  and  friend  of  Joshua  Coupe, 
applied  to  the  plaintiff  to  sell  goods  to  him 
in  the  way  of  his  business,  which  the  plain* 
tiff  consented  to  do  on  Hewettson's  obtain- 
ing some  person  to  join  with  him  as  surety 
Ibr  the  price  of  the  goods ;  and  upon  this 
J.  Coupe  agreed  to  become  such  surety, 
and  g»ye^  in  the  first  instance,  a  written 
^arantie  for  300/.,  which  was  afterwards 
followed  by  a  promissory  note  for  the  same 
cunount.     In  the  month  of  April  1857,  the 
amount  being  still  due  to  the  plaintiff,  he, 
l>eing  unable   to   obtain   payment,   com- 
menced an  action  against  J.  Coupe  upon 
liis  promissory  note,  and  proceeded  to  judg- 
xnent  and  execution,  and  finally  arrested 
Coupe,  upon  which  the   latter   took   the 
l)enefit  of  the  Insolvent  Debtors  Act ;  and 
the  plaintiff  was  appointed  assignee  under 
)iis  insolvency.     Coupe  was  also  indebted 
Xo  several  other  persons,  though    not   to 
large  amounts,  and  he  also  owed  to  George 
llorsley  a  sum  of  90/.,  for  which  Horsley 
brought  an  action,  in  December  1855,  and 
recovered  judgment.     Under  the  will  of 
iuM  father  J.  Coupe  was  entitled  to  a  moiety 
of  the  residue  of  his  estate  ;  and  by  the 
^eath  of  his  brother,  Joshua  Coupe,  under 
m  devise  contained  in  the  same  will,  became 
entitled  to  certain  real  estates  at  Droylsden, 
:ln  the  county  of  Lancaster,  worth  about 
451.    per  annum.      In  January   1856  J. 
€k>upe,  being  embarrassed  by  the  recent 
judgment  obtained  by  Horsley,  applied  to 
ills  mother,  a  lady  far  advanced  in  years, 
to  lend  him  190/.,  which  she  agreed  to  do, 
l>ut  only  upon  the  express  condition  that 
lie  would  execute  a  settlement  of  the  pro- 
^rty   to  which   he  had   become  entitled 
imder  his  father's  will,  upon  himself  for 
life,  with  remainder  to  his  children.     After 
aome  hesitation  and  discussion  as  to  the 
terms,   it   was   finally   arranged   that  his 
xQother  should  advance  to  him  400/. ;  and 
in  the  month  of  January  1856  two  deeds 
^ere  prepared  by  Mr.  Welch,  who  acted  as 
solicitor  for  all  the  parties,  and  were  exe- 
^^.    The  one  was  a  mortgage  of  J. 
Coupe's  interest  under  his  father's  will, 
•ad  of  his  property  at  Droylsden  to  his 
^er,  to  secure  to  her  the  repayment  of 
«K)/.  and  interest;  the  other  was  the  set- 
ttement,  and  by  it  J.  Coupe  conveyed  (sub- 
ject to  a  mortgage)  all  the  property  at 


Droylsden,  devised  by  his  father's  will, 
to  Henry  Antrobus  and  Thomas  Webster, 
upon  trust  to  sell,  with  his  consent  during 
his  life,  and  after  his  death  at  their  discre* 
tion,  and  pay  the  dividends  and  interest  of 
the  proceeds  of  sale  to  him  the  said  J, 
Coupe  for  his  life,  with  remainder  to  his 
children,  bom  or  to  be  bom,  at  twenty- 
one,  or  to  the  issue  of  such  as  should  die 
under  that  age,  in  equal  shares ;  and  if 
there  should  be  but  one  child,  then  the 
whole  to  that  one. 

J.  Coupe  died,  leaving  his  mother  sur- 
viving ;  and  on  her  death  this  suit  was 
instituted  by  the  assignee,  who,  by  his  bill, 
charged  that  at  the  time  of  the  execution 
of  the  settlement,  J.  Coupe  was  in  embar- 
rassed circumstances,  and  that  that  fact 
was  known  to  or  suspected  by  his  mother 
and  the  trustees  appointed,  and  that  the 
settlement  was  made  with  intent  to  delay, 
hinder  and  defraud,  and  that  it  did,  in  fact, 
delay,  hinder  and  defraud  the  plaintiff  and 
the  other  creditors,  and  that  it  was  fraudu- 
lent and  void  under  the  statute  13  Eliz. 
c.  5.  The  bill  also  charged  that  the  set- 
tlement was  not  made  on  such  a  stipula- 
tion as  the  defendants  alleged,  and  that 
there  was  no  necessity  for  making  it,  as 
Mr.  Coupe's  children  were  otherwise  fully 
provided  for.  It  alleged  that  the  whole 
sum  of  400/.,  for  which  the  mortgage  was 
given,  had  not  been  actually  advanced,  and 
that  the  amount  did  not  exceed  150/.;  and 
it  charged  that  the  mortgage  should  be 
declared  to  stand  only  for  the  amount 
really  lent,  the  insolvent  not  being  per- 
sonally liable  to  pay  any  sums  previously 
advanced,  and  further,  that  nothing  what- 
ever had  been  realized  out  of  the  insol- 
vency. The  bill  prayed  that  the  settle- 
ment might  be  declared  fraudulent  and 
void,  and  be  delivered  up  to  be  cancelled ; 
that  an  inquiry  might  be  directed  as  to  the 
amount  really  lent  upon  the  mortgage  secu- 
rity, and  that  the  same  might  be  declared 
to  stand  only  for  the  amount  actually  due. 

The  defendants,  by  their  answers,  denied 
all  knowledge  of  the  plaintiff's  demand  at 
the  date  of  the  settlement,  which  was  made 
at  the  express  instance  of  Mrs.  Coupe,  the 
mother,  against  the  wish  of  the  insolvent, 
and  was  the  condition  upon  which  she 
advanced  him  the  money  ;  that  the  insol- 
vent was  at  that  time  entitled  to  property 
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more  than  sufficient  to  satisfy  all  just 
demands  upon  him,  and  that  the  case  was 
therefore  not  within  the  statute. 

The  principal  parts  of  the  evidence  are 
alluded  to  in  the  judgment. 

By  the  6th  section  of  the  statute  13  Eliz. 
c.  5.  (against  fraudulent  deeds)  it  is  en- 
acted as  follows : — "  This  act  or  anything 
therein  contained  shall  not  extend  to  any 
estate  or  interest  in  lands,  tenements,  here- 
ditaments, leases,  rents,  commons,  profits, 
goods  or  chattels,  had,  made,  conveyed  or 
assured,  or  hereafter  to  he  had,  made,  con- 
veyed or  assured,  which  estate  or  interest 
is  or  shall  be  upon  good  consideration, 
and  hand  fide  lawfully  conveyed  or  assured 
to  any  person  or  persons  or  bodies  politic 
or  corporate,  not  having  at  the  time  of  such 
conveyance  or  assurance  to  them  made, 
any  manner  of  notice  or  knowledge  of  such 
covin,  fraud  or  collusion  as  is  aforesaid, 
anything  before  mentioned  to  the  contrary 
hereof  notwithstanding." 

At  the  hearing  Vice  Chancellor  Kin- 
dersley  dismissed  the  bill  (1),  and  hence 
this  appeal  by  the  plaintiff. 

(1)  The  substance  of  the  Vice  Chancellorls 
jadgment  wai  as  follows : — ^The  principle  applicable 
to  these  cases  was  now  well  settled,  although  in 
former  times  there  was  a  difference  and  fluctuation 
of  opinion.  Some  of  the  Judges  had  held,  that 
to  bring  the  case  within  the  statute  it  was  suffi- 
cient that  the  deed  was  made  without  adequate 
consideration,  others  that  the  party  making  it  must 
be  indebted  to  the  extent  of  iosolyency;  but  it 
was  clear  that  the  mere  fact  of  a  settlement  being 
voluntary,  or  without  Taluable  consideration,  was 
not  sufficient  ground  per  m.  If  two  men,  one  worth 
£001.  and  the  other  worth  100,000/.,  each  made  a 
voluntary  settlement,  a  different  rule  would  be 
applicable  in  the  twb  cases.  On  the  other  hand,  it 
could  not  be  necessary,  for  the  purpose  of  bringing 
the  case  within  the  act,  that  the  settlor  should  be 
insolvent,  for  he  might  hinder  or  delay  his  creditors 
although  there  was  just  enough  to  pay  his  debts. 
The  language  of  the  act  being,  that  any  instrument 
should  be  void  as  against  creditors,  if  made  with 
intent  to  defraud,  hinder  or  delay  them,  the  Court, 
or  the  jury,  had  to  decide  in  each  particular  case, 
on  all  the  circumstances,  taken  together,  whether 
the  conclusion  could  be  reasonably  come  to  that 
where  was  such  intent;  if  there  was,  the  case  came 
within  the  statute — if  there  was  not,  it  did  not. 
No  doubt  it  was  inconvenient  to  be  obliged  to  judge 
of  each  particular  case  by  its  circumstances,  but, 
not  being  able  to  fathom  a  party's  mind,  you  must 
judge  of  his  mind  by  his  acts,  connected  with  the 
surrounding  circumstances.  In  this  case  there 
were^  circumstances  which,  per  te,  led  to  a  strong 
suspicion,  even  perhaps  a  conviction  or  conclusion, 
that  the  intent  was  fraudulent,  but  the  circumstances 


Mr.  Anderson  and  Mr.  0.  W.  CoUmt 
were  for  the  appellant,  and  during  in 
elaborate    argument  cited  the  foUowiog 


MaikewM  V.  Feaver,  1  Cox,  278. 
Russell  V.  Hammond,  1  Atk.  13. 
In  re  Magawky^s  TViftft,  b  DeGex  k 

Sm.  1. 
Penhall  v.  Elwin,  1  Sm.  &  G.  258. 
French  v.  French,  6  De  Gex,  M.  &  6. 

95 ;    s.  c.  25    Law  J.  Rep.  (n.8.) 

Chanc.  612. 
Clements  v.  Eeeles,  II  Irish  Eq.  Rep. 

229. 

Mr.  Bazalgeite,  Sir  Hugh  Cairns  and 
Mr.  Charles  Hall,  for  the  defendants,  re» 

must  be  balanced,  and  during  the  ar^ment  Hii 
Honour  had  found  so  much  difficulty  m  applying 
the  principle,  that  he  considered  this  one  of  the 
most  doubtful  cases  that   had  ever  arisen.   The 
effect  of  the  settlement  was  to  draw  from  the  reach 
of  the  creditors  the  only  property  to  which  Coope 
was  absolutely  entitled,  and  to  convert  it  into  a  life 
interest;  that  would,  primA/aeie,  lead  to  the  itioDg 
impression  that  the  intention  was  to  hinder,  deity 
or  defraud  the  creditors,  and  such  woold  be  the 
conclusion  if  there  was  nothing  more  in  the  esse, 
the  settlement  being  the  spontaneous  act  of  Coupe; 
but  the  evidence  conclusively  shewed  that  he  Derer 
thought  of  making  such  a  settlement,  but  that  his 
mother  made  it  a  condition  of  advancing  the  money 
which  he  required  of  her  that  he  should  lettle  hii 
property  upon  his  children,  the  debt  to  Horaley 
and  not  the  plaintiff's  being  referred  to.  It  appev ed 
by  the  evidence  that  Mrs.  Coupe  was  ignorant  that 
Coupe  was  seised  in  fee  of  Droylsdeo,  and  that 
neither  she,  nor  Mr.  Welch, nor  Mr.  Webster, knew 
of  the  plaintiff's  claim  at  that  time.    Mn.  Coupe 
was  unfortunately  dead,  but  her  sister  swore  that 
she  (Mrs.  Antrobus)  was  ignorant  of  it,  and  believed 
her  sister  was.    Mrs.  Conpe  was  surprised  and  dt»< 
satisfied  when  she  discovered  that  her  son  had  an 
absolute  interest  in  Droyladen,  and  was  dcairooi  of 
benefiting  her  grandchildren.  Coupe  at  first  rejected 
the  idea,  but  eventually  consented  to  the  arrange- 
ment   It  was  true  that  there  was  no  valnable 
money  consideration,  but,  upon  the  ooostrQcdoa  of 
the  act,  the  intent  of  the  settlor  was  the  qootioD, 
and  the  onus  lay  on  the  party  alleging  the  intent 
to  prove  it     The  plaintiff  certainly  shewed  a  frmd 
facie  case  of  suspicion,  which  would  have  been 
sufficient  in  the  absence  of  evidence;  but  although 
Conpe,  of  course,  knew  of  Uie  plaintiff*s  debt,  die 
sum  advanced  satisfied  all  other  claims  upon  him; 
and  applying  the  principle  laid  down  by  the  autho- 
rities, it  was  impossible  in  this  case  to  come  to  the 
conclusion  that  there  was  an  intent  to  delay,hindfr 
or  defiraud  creditors.  The  other  point,  with  naif«ci 
to  the  mortgage,  depending  upou  the  plaiotiri 
success  on  the  first,  it  was  unnecessary  to  decide, 
but  if  it  were.  His  Honour  would  hold  that  the 
whole  money  was  advanced,  the  question  being  put 
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lied  upon  the  case  of  Holmes  ▼.  Penney  (2) 
and  the  cases  there  cited,  and  gave  an  un- 
dertaking to  redeem  the  mortgage. 
Mr,  Anderson  was  heard  in  reply. 

Lord  Justice  Knight  Bruce. — Suh- 
ject  to  the  qaestion  as  to  the  amount  due 
upon  the  mortgage,  I  should  have  thought 
the  present  a  plain  case  for  supporting  the 
transaction.     It  is   impossible  upon   the 
evidence  not  to  see  that  the  mother  was 
anxious  to  retain  in  her  family  a  small 
landed  estate,  which  she  erroneously  be- 
lieved had  been  settled  previously.     Her 
son  was  a  person  of  imprudent  conduct, 
rather  addicted  to  intemperance,  given  to 
debt  and  prone  to  suretyship,  as  was  ap- 
parent— tlus  latter    a    rather   dangerous 
propensity,  as  everybody  knows.     He  ap- 
peared to  have  obtained  money,  as  sons 
very  frequently  do,  whenever  he  wished 
it,  from  his  mother ;  but  at  last  she  made 
a  final  stand.  "  I  will  advance  the  money," 
she  saidy  **  but  the  farm  must  be  settled." 
This  was  communicated  to  the  son,  who 
appeared  not  to  have  been  present  at  the 
time,  the  lady  being  bed-ridden ;  and  the 
son's  answer  was,  that  if  a  certain  addi- 
tional sum  were  advanced,  and  a  life  estate 
secured  to  him  in  the  property,  he  would 
eonsent  to  the  settlement.     On  that  foot- 
ing the  transaction  was  completed,  although 
the  mother  was  anxious  for  obvious  reasons 
to  deprive  him  of  the  estate  if  she  could 
do  so.    Two  contemporaneous  instruments 
were  accordingly  executed— the  one  a  mort- 
gage and   the  other  a  settlement,  neither 
referring  to  the  other,  so  that  it  is  neces- 
sary to  resort  to  extraneous  evidence  to 
shew  their  connexion,  though  it   would 
have  been  better  if   that  connexion  had 
been   shewn  upon  one  of  them  at  least. 
Subject,     therefore,    to    the    question   of 
amount  due,  I  should  have  said  that  the 


upon  the  allegation  that  Coupe  was  not  personally 
liable  for  the  snms  previonily  advanced.  The  hill 
most  be  dismissed,  and,  inasmuch  as  it  was  filed  at 
the  peril  of  depriving  the  infant  defendants  of  this 
property,  with  costs.  On  so  doubtful  a  question, 
if  it  could  hare  heen  done  with  propriety,  His 
Honour's  disposition  would  have  been  to  have  dis- 
missed the  trill  without  costs. 

(2)  3  Kay  &  J.  90;  8.C.  26  Law  J.  Rep.  (n.s.) 
Chanc.  179. 


transaction  was  very  plain ;  I  should  clearly 
say  that  it  was  for  value.  Looking  then 
at  the  state  of  the  settlor's  debts  at  the 
time,  the  transaction  was  clear  under  the 
statute,  and  clear  at  the  common  law. 
But  the  validity  of  the  debt  of  400/.  has 
been  plausibly  attacked,  and  not  unfairly 
as  it  seems;  although,  according  to  my 
judgment,  the  just  inference  that  a  jury 
would  draw  from  the  circumstances  would 
be,  that  the  whole  of  the  money  was  paid, 
including  the  costs  of  the  mortgage.  But 
the  mortgage  was  in  the  whole,  or  in  part, 
in  respect  of  a  former  purchase-money,  a 
charge  payable  out  of  the  land,  and  some 
documents  which  have  been  produced  tend 
to  throw  some  doubt  on  the  whole  trans- 
action. Still,  in  my  opinion,  there  is  no 
real  fraud,  and  I  doubt  whether  there  Is 
substantially  a  mistake ;  and,  in  addition, 
it  would  not,  as  I  think,  be  a  legitimate 
inference  from  the  evidence  to  suppose 
that  the  son  did  not  know  what  amount 
was  due,  the  way  in  which  part  had  been 
paid,  and  what  was  still  due  to  the  former 
proprietor.  The  family  was  not  in  affluent 
circumstances,  and  had  not  numerous 
transactions ;  and  speaking  in  my  character 
as  a  Judge  of  fact,  my  impression  is,  that 
it  is  proved  that  the  son  and  every  one 
else  were  aware  of  what  was  done.  But 
whatever  may  be  really  due  upon  the 
mortgage,  it  could  form  no  ground  for 
impeaching  the  settlement.  With  regard 
to  the  contingent  interests  of  the  son,  it 
may  be  proper  to  have  some  provision,  as 
the  children  may  die  without  issue.  The 
undertaking  that  the  trustees  have  given 
to  redeem  the  mortgage  ought  to  be  em- 
bodied in  our  order,  and  I  shall  have  no 
objection  to  insert  a  clause  that  this  is 
without  prejudice  to  any  question  as  to 
what  is  really  due.  The  circumstances, 
however,  are,  in  some  respects,  so  singular, 
the  settlement  and  the  mortgages  are  so 
near  the  date  of  the  promissory  note  given 
to  Mr.  Thompson,  the  plaintiff,  and  there 
is  such  a  remarkable  silence  upon  the  face 
of  the  instruments  themselves,  and  the 
embarrassments  of  the  son  are  so  certain, 
and  his  means  of  meeting  them  so  far  from 
clear,  that  I  am  disposed,  with  the  utmost 
deference  to  Vice  Chancellor  Kindersley, 
to  exempt  the  plaintiff  from  payment  of 
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all  costs  of  the  suit  up  to  the  hearing 
before  His  Honour.  As  to  the  appeal, 
again  I  am  disposed  to  give  no  costs, 
excepting  that  the  deposit  shall  be  paid 
over  to  tibe  respondents. 

Lord  Justice  Turner.— My  opinion  is 
that  the  settlement  was  bond  fide  made  for 
a  valuable  consideration,  falling  within  the 
6th  section  of  the  statute  13  Eliz.  c.  5. 
Upon  the  evidence,  it  is  clear  that  not  one 
sixpence  of  the  190/.  would  have  been  ad- 
vanced to  the  son  by  bis  mother,  except  upon 
the  terms  of  a  settlement  befng  made  by 
him.  The  bona  fides  of  the  settlement  is  not 
affected  even  if  the  whole  of  the  400/.  was 
not  paid  ;  and  in  all  other  respects  I  feel 
assured  that  the  settlement  is  perfectly 
bond  fide,  I  think,  however,  that  the  bill 
should  have  been  dismissed  without  costs, 
for  I  consider  that  transactions  of  this 
description  require  a  searching  investiga- 
tion ;  and  I  think  so  the  more  because  I 
observe  of  late  that  considerations  of  this 
nature  have  been  sometimes  invented  and 
manufactured  to  support  such  settlements 
against  creditors  ;  and  still  more  strongly 
do  I  think  so,  because  a  direction  which 
refuses  to  the  defendant  his  costs  of  the 
suit  would  operate  beneficially  by  inducing 
solicitors  to  put  upon  the  faces  of  deeds 
prepared  by  them  what  is  the  true  state  of 
the  case,  whereas  it  appears  only  too  com- 
mon to  state  nothing  of  the  circumstances 
upon  the  deeds  themselves  by  which  such 
arrangements  are  carried  into  effect.  Upon 
these  considerations,  I  am  certainly  not 
disposed  to  do  anything  which  will  check 
investigation  under  such  circumstances  aa 
those  in  the  present  case.  The  plaintiff 
was  entitled  to  demand  investigation,  and 
I  have  no  objection  to  the  insertion  of  a 
clause  that  the  decree  is  to  be  without 
prejudice  to  any  question  as  to  the  amount 
due  upon  the  mortgage.  The  decree  will 
be  varied,  as  we  have  said ;  the  bill  be  dis- 
missed, without  costs,  up  to  the  hearing 
before  the  Vice  Chancellor ;  there  will  be 
no  costs  of  the  appeal,  excepting  that  the 
plaintiff's  deposit  will  be  paid  over  to  the 
respondents. 
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LEVER  V,  HERITAGE. 


Dismissal-^Practice  of  Bill'^Iiucheni 
Defendant. 

If  a  biU  filed  in  thie  court  ti  not  duly 
prosecuted,  it  milt  though  the  defendant  hat 
taken  the  benefit  of  the  Insolvent  Act,  he 
dismissed^  with  costs. 

The  defendant  was  the  lesiee  of  the 
Garrick  Theatre,  and  the  bill  wss  filed 
against  him,  praying  for  an  aecoant  of  the 
sums  received  for  some  stage  furniture 
and  fittings  alleged  to  have  been  sold  by 
the  defendant  in  contravention  of  the 
covenants  contained  in  his  lease.  The 
bill  also  prayed  for  an  injunction  to 
restrain  any  further  breaches  of  covensnt. 
In  March  1858  the  defendant  put  in  hif 
answer  to  the  bill,  and  no  further  step  wai 
taken  in  the  suit,  as  the  defendant  hid 
since  given  up  possession  of  the  theatre  to 
the  plaintiff,  and  taken  the  benefit  of  the 
Insolvent  Act. 

Mr,  Haddan,  in  support  of  the  motion 
to  dismiss  the  bill  with  costs,  cited— 
Blanshardr.  Drew,  10  Sim.  240. 
Monteiih  v.  Taylor,  9  Ves.  616. 
Blackmore  v.  Smith,  1  Mac.  ft  O.80; 
s.c.  1  Hall  &  Tw.  156;  18  Law  J. 
Rep.  (n.s.)  Chanc.  271* 
Smith's  Chancery  Practice,  374, 6th  ed. 

Mr.  Joyce.— The  plaintiff  oug^t  not  to 
be  required  to  proceed  with  a  suit  againit 
an  insolvent.  By  getting  possession  of 
the  theatre,  the  plaintiff  had  in  a  great 
measure  obtained  substantial  relief,  though 
perhaps  not  all  that  was  asked.  The  hill, 
therefore,  might  be  dismissed,  but  it  mnit 
be  without  costs— finox  v.  Brown  (1)* 

The  Master  of  the  Rolls.— The 
merits  of  the  case  are  now  altogether  out 
of  the  question.  The  usual  order  must, 
therefore,  be  made,  dismissing  the  hill 
with  costs,  unless  the  plaintiff  will  pay  the 
coats  of  this  application,  and  give  an  un- 
dertaking to  proceed  with  the  suit. 


(1)  2  Bro.  C.C.  186, 
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LINCOLM  V,  WBIOHT. 


StfiiUe  of  Fraud* — Parol  AgTeement — 
Etidtnee—Fendor't  Occupation  after  Con- 
tnia-~Part  Ptrformanee. 

J.  L,  agreed  bv  parol  with  J.  W.  for  a 
enveymee  of  a  life  {nterttt  in  real  estate, 
f<in  if  vhith,  a  cottage,  wai  in  hi»  oun 
Dteitfation ;  the  lemu  were,  thai  J.  W.  should 
ht  TCfaxd  the  purchase-money  and  interest 
nt  of  the  rents,  and  should  alloa  J.  L.  to 
tmHiiiie  to  occupy  the  cottage.  Q,  a  wit' 
*ut,  more  that  this  teas  the  effect  of  the 
parol  arrangement,  but  two  tvitneises  swore 
that  then  had  heard  J,  W.  deny  it.  A  short 
Rafter  this  agreement  J.  W.  asked  J.  L. 
ti  tzeevte  an  absolute  conveyance  of  the 
lame  life  interest  to  J.  W's  daughter,  then 
n  infant,  which  J,  L.  accordingly  did;  and 
J-lf.e^eredinlopotseiiion  of  the  property, 
li'ciag  the  cottage  in  J.  L.'i  possession,  rent 
frie.  J.  W.  wrote  letters  afterwards  to  G. 
asd  to  J,  saying  that  he  had  bought  the 
Troperty  out  and  out,  and  offered  J.  L.  an 
swniiyfoT  life  if  he  would  give  up  possession 
of  the  cottage.  J.  W,  by  will,  devised  hU 
"d  estate  to  his  daughter,  and  appointed 
B,  his  executor  and  her  guardian.  B.  made 
J'L.anoffer  of  the  annuity  on  the  same  terms 
«  /.  W.  had  done,  but  the  offer  was  refused. 
Thereupon  B,  as  the  next  friend  of  J.  W.'t 
iatghler,  brought  an  action  of  ^ectment 
cgiiiuf  J.  L,  who  filed  a  bill  to  restrain  it, 
^Uging  the  parol  agreement,  and  praying  an 
i^juneiion  to  stay  the  action,  and  a  re-con- 
fcyawe  of  the  property  an  payment  of  what 
"M  due.  One  of  the  Vice  Chancellors  de- 
tided  that  evidence  of  the  parol  agreement 
"ot  admissible,  notwithstanding  the  provi- 
lioiiafthe  Statute  of  Frauds  (29  Car.  2. 
<^'  3' J,  and  made  a  decree  declaring  the 
daughter  of  J.  W.  to  be  a  trustee  for  J.  L, 
"^s  was  entitled  to  redeem  on  payment  of 
akat  was  due.  On  appeal,  the  decision  was 
cosfimed. 

This  wu  an  appeal  from  a  decree  made 
^  Vice  Chancellor  Kindersley.  The  suit 
*u  inititoted  by  John  Lincoln,  n  maater 
nanner,  praying  relief  under  the  follow. 
>ng  lomewhat  complicated  itate  of  cir- 
<:unMUnces  :— The  plaintiff,  by  lija  bill, 
■Iteged  that  in  the  year  1855  be  wa«  seiaed 
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for  his  own  life  of  freehold  property,  con- 
BJtting  of  aeven  cottages,  in  one  of  which 
he  redded,  a  chapel  or  meeting-house,  and 
■ix  acres  of  land  in  the  parish  of  Congham, 
in  the  county  of  Norfolk ;  that  at  that  time 
the  hereditaments  (with  others  to  which 
the  plaintiff  was  entitled  in  fee)  were,  with 
a  policy  effected  by  the  plaintiff  on  his  own 
life,  mortgaged  to  the  Rev.  Stephen  Frost 
Rippingall,  for  7001,,  with  power  of  sale  ; 
that  in  August  1 855  the  plaintiff  conveyed 
and  assigned  all  his  estate  and  effects  to 
Mr.  Henry  Gamble,  as  trustee  for  the 
benefit  of  his  creditors ;  that  the  same 
solicitors  acted  on  behalf  of  the  mortgagee 
and  alao  of  the  trustee  ;  that  in  September  ' 
I6SS  the  mortgagee  caused  the  property 
to  be  put  up  for  sale,  but  no  purchaser  was 
then  found ;  that  early  in  October  of  that 
year  Henry  Gamble  was  informed  by  the 
solicitors  that  the  mortgagee  had  been 
offered  220/.  for  the  property,  and  that 
unleas  a  higher  offer  could  be  proenred, 
they  should  sell  at  that  price ;  that  there- 
upon  Gamble  communicated  with  the 
plaintiff,  who  at  once  went  to  the  Rev. 
Joseph  Wright,  then  rector  of  Congham, 
but  since  deceaaed,  the  father  of  Elisabeth 
Josephine  Wright,  and  asked  him  to  pur- 
chase the  property  for  the  plaintiff,  upon 
the  terms  that  Mr.  Wright  should  be  repaid 
the  purchase-money  and  interest  out  of 
the  rents  of  the  eottagea  and  chapel,  and 
allowing  the  plaintiff  to  continue  to  occupy 
the  house  and  land  in  which  he  then  re- 
sided ;  that  on  the  evening  of  the  following 
day  the  plaintiff  and  Gamble  called  toge- 
ther on  Mr.  Wright,  who  told  Gamble  that 
the  plaintiff  had  been  asking  him  to  buy 
the  property  for  the  family  of  the  plaintiff, 
and  he  was  anxious  to  know  if  the  money 
would  he  safe  ;  that  Gamble,  in  reply, 
assured  him  that  it  would,  and  pointed  out 
the  mode  in  which  he  could  repay  himself 
with  intereat ;  that  Mr.  Wright  then  agreed 
to  purchase  the  life-estate  in  the  heredita- 
ments, and  the  policy,  in  behalf  or  for  the 
benefit  of  the  plaintiff,  on  the  terms  that 
he  (Wright)  should  pay  the  sum  of  2301. 
as  purchase-money,  and  should  retain  the 
rents  of  the  cottages  and  chapel,  and  apply 
them  towards  liquidating  or  reimbursing 
to  himself  the  230/.,  and  in  the  mean  time 
the  plaintiff  ah ould  pay  interest,  and  should 
retain  possession  of  or  occupy  the  messuage 
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and  land  adjoining,  and  should  pay  the  pre- 
miums accruing  due  upon  the  policy;  that 
Gamble  then  added  that  it  Avould  be  ne- 
cessary to  raise  the  rents  of  the  other 
cottages  at  the  ensuing  Michaelmas,  and 
this  with  the  income  from  the  chapel  would 
enable  the  plaintiff  to  pay  50/.  yearly  in 
liquidation  of  the  sum  advanced ;  that  this 
arrangement  was  communicated  to  the 
mortgagee,  who  acquiesced  in  it;  and  that 
on  the  24th  of  October  1855  Mr.  Wright 
became  the  purchaser  upon  the  foregoing 
terms  and  conditions  as  regarded  the  plain- 
tiff. The  bill  also  alleged  that  the  life 
interest  of  the  plaintiff  was  then  worth 
much  more  than  2S0l,,  and  that  another 
person  had  offered  to  make  the  purchase 
for  the  plaintiff;  that  soon  after  the  ar- 
rangement Wright  requested  the  plaintiff 
to  execute  a  conveyance  of  the  property 
to  his  (Wright's)  daughter  Elizabeth  Jo- 
sephine Wright,  which  he  accordingly  did 
in  October  1855 ;  that  from  the  time  of 
the  contract  the  plaintiff  resided  in  the 
house,  and  had  never  paid  any  rent,  but 
he  discharged  all  taxes  and  other  out- 
goings, and  also  regularly  paid  the  premi- 
ums on  the  policy,  except  one  in  June 
1858,  which  he  wotdd  also  have  paid,  but 
that  he  was  informed  that  some  person 
acting  on  behalf  of  the  defendants  to  the 
suit  had  already  done  so,  without  any  re- 
quest on  his  part ;  that  when  the  premium 
for  the  year  1856  was  due  the  plaintiff 
received  a  note  from  Mr.  Wright,  informing 
him  that  the  same  must  be  paid  without  delay; 
that  towards  the  end  of  the  year  1855  Henry 
Gamble  had  occasion  to  call  on  Mr.  Wright, 
and  a  conversation  took  place  which  led 
tbe  former  to  suspect  that  Wright  meant  to 
depart  from  the  arrangement  and  to  claim 
the  property  as  his  own,  and  he  thereupon 
wrote  to  Wright  a  letter  reminding  him  of 
the  original  terms,  and  stating  his  sus- 
picions, and  in  answer  Wright  wrote  to 
Gamble  as  follows : — 

**  Congham  Rectory,  Jan.  8,  1856. 
**  Sir,— I  do  not  understand  the  purport 
of  your  note.  You  and  Lincoln  cannot 
have  forgotten  the  conditions  on  which 
I  purchased  the  life  interest,  namely,  that 
I  would  allow  him  and  his  family  the  use 
of  the  house  and  land,  paying  therefrom 
the  policy  and  other  outgoings,  and  that 
I  would  take  the  cottages  and  the  meeting- 


house (commonly  called  a  chapel)  into  my 
own  hands,  and  that  he  should  pay  for  the 
furniture  by  instalments.  These  are  the 
conditions  I  named  to  Mr.  Groom  and 
several  neighbours  even  before  I  made  the 
purchase.  The  deed  which  the  society 
holds  from  Lincoln  upon  the  chapel  Mr. 
Partridge  has  informed  me  is  null  and 
void.  The  rent  I  have  fixed  upon  it  is 
10^.  a  year,  to  be  paid  in  advance,  com- 
mencing on  the  day  of  purchase.  Yours 
obediently,  Joseph  Wright.*' 

That  shortly  after  this  Mr.  Wright  wrote 
to  one  Jackson,  a  member  of  tbe  religious 
society  which  had  previously  rented  the 
chapel,  the  following  letter  :— 

<*  Congham  Rectory,  Jan.  IS,  19S6. 

"  Sir, — ^You  no  doubt  may  be  aware  that 
I  have  purchased  the  life  interest  of  Mr. 
John  Lincoln,  of  the  above  parish,  allow- 
ing him  the  house  in  which  he  lives  an 
the  land  rent  free,  for  the  benefit  of  hi»^ 
wife  and  young  children,  keeping  in  m^.^ 
own  possession  the  cottages  and  the  roeeir^^ 
ing-house,  commonly  called  a  chapel,  u 
the  latter  of  which  I  have  fixed  a  rent 
10/.  per  year,  to  be  paid  in  advance,  eor« 
mencing  on  the  24th  of  October  1855, 
day  on  which  the  purchase  was  made. 
"  Yours  obediently, 

"  Joseph  Wrigh 

That  Mr.  Wright  until  his  death, 
the  guardian  of  his  daughter  ever  since^^  ^ 
received  the  rents  ;  that  Wright  died  a»  ^  ^ 
end  of  the  year  1856,  having  by  hi&    n^ 
devised  all  his  real  estate  to  his  dtLU^btet 
the  defendant  Elizabeth  Josephine  Wr^t 
(then  and  still  a  minor),  and  appointed  ie 
other  defendant,  Thomas  Beck,  her  gau' 
dian  and  sole  executor  of  his  will ;  that  after 
Wright's  death  Beck  called  on  the  plaintiff 
and  offered  to  allow  him  10/.  a  year  for 
his  life  if  he  would  give  up  the  house  vsA 
land,  which  offer  was  a  repetition  of  one 
which  had  been  made  in  the  lifetime  of  Mr* 
Wright ;  and  that  upon  the  plaintiflTs  l^ 
fusing  the  offer,  Beck  said  that  he  moxH 
have  the  plaintiff  turned  out ;  and  that  o^ 
the  16th  of  April  1858  the  defendant  Mi^ 
Wright  commenced  an  action  of  ejectOM^^ 
against  the  plaintiff,  and  this  action  wf^ 
prosecuted  by  her  by  the  defendant  Be^ 
as  her  next  friend.     The  bill  then  set  np 
and  insisted  upon  the  alleged  agreemcn*^ 
and  prayed  an  injunction  to  restrain  fa^^ 
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tier  proceedlnKi  in  the  sction  ;  a  decluv 
tion  that  Joaeph  Wright  might  be  declared 
to  hare  parchaied  the  property  and  the 
policy  aa  truitee  for  the  plaintiff^  and  that 
upon  payment  to  Wright'i  repreuntatJTea 
of  what  was  due  to  them,  they  might  be 
decreed  to  convey  and  aiaign  the  property 
■nd  the  policy  to  the  plaintiff;  and  prayed 
an  account  of  the  renti  and  profits  received 
by  Wright  or  bia  daughter,  and  also  of 
what  might  have  been  received  by  them 
bot  for  their  nilful  default ;  and  that  the 
defendantE  lisabe  th  J  oiephi  n  eWrigh  t  m  igh  t 
be  ordered  to  pay  the  casta  of  this  suit. 

The  plaintiff  and  Qarahle,  examined  aa 
witneues,  positively  swore  to  the  truth  of 
tbe  bill  as  to  the  foregoing  itatementg  having 
been  made  in  their  presence,  but  Mr.  Ed- 
wards,  the  solicitor  for  the  defendant,  and 
Mr.  Beck,  both  declared  that  they  had  men- 
tioned the  subject  of  the  arrangement  as 
alleged  by  the  bill,  and  that  Mr.  Wright 
absolutely  denied  that  any  such  arrange- 
ment had  been  made.  Gamble  was  not 
cross-examined  by  the  defendants. 

In  July  1858  an  injunction  was  awarded 
without  prejudice  to  any  question  at  the 
hearing,  and,  the  defendant*  undertaking 
not  to  issue  execution,  judgment  was  given 
in  the  action. 

In  the  rollowing  December  the  cause  was 
heard  before  the  Vice  Chancellor,  when  his 
Honour  held  that  the  plaintiff  was  entitled 
to  redeem,  for  that  the  parol  evidence  was 
in  bis  favour,  the  Statute  of  Frauds  (20 
Car.  2.  c.  3.),  in  his  Honour's  opinion,  not 
applying  to  the  agreement  (I).  Thedefen- 

(I)  The  Vioe  ChaDcellor'i  jadgmmt  wm  u 
followa  -. — I  «u  precluded  by  the  coune  the  partiei 
took  in  thii  caw  fram  getting  further  eTideace, 
bnt  upon  the  liw  of  tbe  cue  I  enteitun  no  doiibl. 
Ftdih  the  mode  in  nhich  the  cue  hubeea  bronght 
on,  it  U  competent  to  the  defendant  to  t*^  the 
objection  of  the  SUtute  of  Fruudi.  On  tbe  other 
band,  the  right  of  the  pUintiff  i*  untouched  in 
other  mpecti.  Suppoting  B.  it  the  requtit  of  A, 
■nd  with  monej  of  A.  in  hit  huidi,  puicbun  pro- 
pcTty  foi  him,  but  tiket  >  Eoaveyince  to  hiinself, 
can  it  be  laid  thit  A.  can  hiTe  no  relief  became 
there  ia  no  written  igreement  within  the  Statute  of 
Pnnda  t  Sach  ■  propoaition  cannot  be  maintained. 
That  atatiiM  wii  paaied  to  prevent  fraud,  and  a 
Court  of  equity  will  not  allow  a  party  to  arail 
bimaelf  of  it  lo  comTnit  fiaad.  It  ii  clear  in  luch 
a  caae  that  the  Court  will  give  A.  relief,  although 
there  ia  no  writing  to  ibew ;  tor  B.  hai,  in  fact, 
j^na  i1  la  hold  the  property  for  tbe  benefit  of  A  ; 
that  in,  on  the  aaumption  that  B.  hid  money  be- 


dant  Hias  Wright  appealed.  After  the 
decision  in  the  court  below  the  executor 
of  Mr.  Wright  was  made  a  party  to  the  suit. 

Mr.  Bailj/ And  Mr.  W.D.  ^etrtf,  stistain- 
ing  the  Vice  Chancellor's  decree,  cited  the 
following  cases : — 

Dale  V,  Hamillm,  5  Hare,  869 ;  a.  c. 
16  Law  J.  Rep.  (N.s.)  Chanc.  126  : 
affirmed,  ibid.  397  ;  2  Phil.  266. 
Ckildert  r.  Childtr$,  1  De  Oex  ft  Jo. 
482;  s.  c.  26  Law  J.  Rep.  (s.s.) 
Chanc.  643,  74S. 
Ridgteay  v.  Wharlon,  3  De  Oex,  M.  & 
G.  677;  a.  c.  6H.L.  Cas.  238. 

Mr.  Toller  and  Mr.  Diekituon,  for  the 
defendant,  argued,  in  support  of  the  ap- 
peal, that  the  bill,  if  one  for  specific  per- 
formance of  a  contract,  did  not  allege  the 
contract  in  such  a  manner  as  to  satisfy  the 
requisitions  of  the  Statute  of  Frauds; 
and,  on  the  other  hand,  if  it  were  a  re- 
demption bill,  which  it  was  confidently 
submitted  that  it  was  not,  it  was  errone- 


to  receive  the  money,  the  personal  re- 
presentative of  Wright  not  being  before  the 
Court.  Even  if  the  agreement  were  con- 
sidered to  be  suiBciently  established,  it  was 
of  the  most  obviously  improbable  kind, 
and  such  as  the  Court  ought  not  to  grant 

longing  to  A.  Bnt  inppoae  A,  wiihingtoporchaie, 
layi  to  B,  "  I  hive  not  got  money,  but  I  wiih  you 
would  lend  hm  lome  to  bnj  the  property  with,  for 
my  bensfit,  taking  the  cooTeyince  to  younelf,  yon 
Blanding  ai  mortgagee  of  the  property,  aubjeot  to 
redemption  by  me."  That  would  conititute  a  caae 
almost  identical  with  the  preienL  The  SUtute 
of  Fraud!  would  not  then  enable  B.  lo  aay  thai, 
althongh  he  bought  at  Che  requeit  of  A,  on  tbe 
underatauding  that  be,  B,  ahould  idvanca  the 
money,  yet  tfait  the  agreement  not  being  in  writing 
he  could  commit  a  fraud  under  the  ihelter  of  tbe 
■tatute.  It  bu  been  held  over  and  otct  again  that 
■ueh  >  defence  will  not  be  allowed.  Id  thii  ciic 
the  leltera  of  Mr.  Wright  ahew  clearly  that  there 
were  Bome  itipulitionii ;  but  he  and  the  plaintiff 
draw  aome  diitinction  between  what  they  were  each 
to  receiTe  of  the  reota.  Tbe  fact  of  the  agreement  ii 
clearly  prored  by  the  plainriff  and  Gamble,  and  tbe 
letten  of  Wright  are  conaiitent  with  it.  The  defen- 
dant'! CTidence  only  proiei,  *t  the  utmoat,  the  denial 
of  Wright  that  there  wai  sucb  an  agreement ;  but 
that  ii  not  sufScient  evidence  that  an  agreement 
did  not  eziit.  Gamble'!  evidence,  therefore,  ia  not 
coutndicled,  ind  he  wia  i  ditinleieited  witneit. 
Although  the  ptainlifi*vat  the  debtor,  and  Gamble 
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and  land  adjoining,  and  sbould  pay  the  pre- 
miums accraing  due  upon  the  policy;  that 
Gamble  then  added  that  it  Avould  be  ne- 
cessary to  raise  the  rents  of  the  other 
eottages  at  the  ensuing  Michaelmas,  and 
this  with  the  income  from  the  chapel  would 
enable  the  plaintiff  to  pay  50/.  yearly  in 
liquidation  of  the  sum  advanced ;  that  this 
arrangement  was   communicated    to    the 

and  that      (.<  v  ^     #  ■  ^ 

r.  Wright,  -  y;  ^  /;/ 

became  the  purchaser  upon  the  foregoir    /  f  f  gf  ^  ,  *- 
terms  and  conditions  as  regarded  the  pi-    ^' 
tiff.     The   bill  also  alleged  that  th   . '  ;. 
interest  of  the  plaintiff  was  the^    ^  '  i 
much  more  than  230/.,  and  thr 


# 


mortgagee,  who  acquiesced  in  it;  and  that 
on  the  24th  of  October  1855  Mr. 


house  (commonly  c*    ^ 
own  hands,  and  t^  /    ^ 
furniture  by  ??//   / 
conditions  l///  y 
several  ne?/^-/      ^^ 
purchas'//  v,f    -^ 
holds  "      //-r   ^ 

///    - 
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/  ** 


'  J 


5r 


fititne 

/coTpote^\ 

Aion  of  the 

a  possession 

iwner,  incnm- 

at  still  actual 

•uch  possession 

Mr.  Wright.    I 

>sse68ion  amotmt- 

af  the  agreement. 

rcumstances,  as  I 

Wright  was  enabled 


>/ 


.,* 


•  f/ 


en  a 

.ate  enters 

ii  his  landlord 


person  had  offered  to  make  f' 
for  the  plaintiff;  that  soon       '^ 
rangement  Wright  request       .  . 
to  execute  a  conveyanc 
to  his  (Wright's)  dan-      ' 
sephine  Wright,  wh^ 
in  October  1855? 
the  contract  th'^ 

house,  and  far  ^     .     i.. 

he   dischariT'  .ne  property  in  his 

goings,  an-  --'*  ^^^^  *^*^ ^«  continues 

fims  on  ^*  J^  «^^  *™^^?^  ^°  part  per- 
1858  j^ i^  ^^*  present  instance,  bow- 
that  '  J*^^^  ''  ^^  ^^^^  *^^**  ^^  ^^  ^"'^  ®^ 
ac*      ^^^riif  »nd  Wright  entering  into  the 

/iK^  rfwenient  which  is  proved  by  the 

^«ie«  of  the  oreditors,  there  was  nothing  im- 
i**^nje  in  the  transaction.    The  defendant's  con* 
f\tcn  is  inconsistent  with  Wright's  letters.    The 
'l^jntifrwaa  not  a  tenant,  but  a  mortgagor,  entitled 
L^ftAt^m*    With  regard  to  the  costs,  this  is  not 
a  simple  bill  to  redeem,  for  the  defendant  disputes 
tbe  mortgage.  When  a  defendant  does  that  without 
a  ground  oi  right,  the  common  course  is  to  make 
him  pay  the  costs  of  the  suit  up  to  the  hearing. 
But  nere  the  case  is  peculiar.    The  defendant  ia 
an  infant,  taking,  not  as  heir  of  the  mortgagee 
simply,  but  by  virtue  of  a  conTcyance  direct  to  her 
hy   Wright's  direction.    The  plaintiff  has  occa- 
aioned  the  state  of  things  in  this  case  by  omitting 
to  have  some  writing  declaring  precisely  what  the 
arrangement  was.  There  must  therefore  be  no  costs 
up  to  the  hearing ;   and  then  the  ordinary  costs, 
as  in  a  redemption  suit    There  must  also  be  an 
account  of  the  amount  due,  such  account  to  be  a 
simple  account,  without  rests ;  and  with  no  direc- 
tion as  to  what,  without  wilful    default,    might 
have  been  receired.    The  motion  must  stand  over, 
pro  forrnd,  to  bring  the  present  representative  of 
Mr.  Wright  before  the  Court 
(2)  9  Moo.  P.C.  Cas.  413. 
(8)  Suff.  Vend,  and  Pur.,  last  edit  123;  Dart, 
Vend,  and  Pur.  665  i  Fry,  Spec.  Perform.  174. 


t  in   the  property. 

ssion,  from  the  time 

ution  of  the  conveT- 

t,  if  not  from  thetnne 

,  was  merely  wrongful  if  not 

-  a  by  the  verbal  agreement  with 

.gilt,  and  must  be  referred  to  it.    I 
may  add,  that  although  I  have  refened  to 
the   part   performance  as   excluding  the 
Statute  of  Frauds,  I  am  not  sure  that  the 
statute  ia   not  otherwise  avoided  in  this 
case.  The  price  mentioned  (the  deed  being 
silent  as  to  the  true  contract)  was  in  troth 
paid,  not  by  the  lady,  then   and  still  a 
minor,  but  by  her  father,  and  must  be  consi- 
dered as  advanced  by  him  on  the  security 
of  the  purchased  property.  I  am  of  opinion 
that  the  absence  of  plain  dealing,  if  there 
is  any,  was  not  on  the  plaintiff's  part 
The  decree  of  the  Vice  Chancellor  is,  in 
substance,  right.     But  I  think  thst  the 
defendant  Beck  should  pay  the  costs  of  the 
plaintiff  and  of  Miss  Wright  down  to  the 
hearing,  and  of  this  appeal,  and  also  of  the 
action  at  law.  The  decree  omits  any  direc- 
tion as  to  wilful  default,  and  this  is  pro- 
bably right,  nor  perhaps  does  the  plaintiff 
desire  it  to  be  varied  in  this  respect.  There 
is  also  an  account  directed  against  Miss 
Wright  as  well  as  against  Beck ;  that  per- 
haps is  right,  but  I  am  not  sure  that  it  is  so. 

Lord  Justicb  Turnkr.— ^Having  given 
careful  consideration  to  the  case  during 
the  argument,  and  since  it  stood  over,  I 
am  satisfied  that  the  decree  is  well  founded, 
without  reference  to  the  question  of  put 
performance.  I  am  of  opinion  that  the 
parol  evidence  is  admissible  and  decisive. 
The  Statute  of  Frauds  was  not  made  for 
the  purpose  of  covering  fraud.  If  there  was 
a  mortgage  transaction,  it  was  a  fraud  for 


^^11]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


709 


**#» 


-e 


"«  to  hold  the  property  abso- 
^fore  parol  evidence  is  ad- 
here was  an  absolute  con- 
*'e  had  been  an  agree- 
only.     The  cases  on 
bly  strong;  I  par- 
"nd  ▼.  Codringion 
ere  is,  whether 
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8  alleged  by 

H  there  is. 

^  by  Mr. 

invest- 

terest 

^ore 
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it  for 

aiisaction, 

wkdopt  one  part 

The  decree  is  cor- 

tiS  against  the  appellant. 

pider  the  whole  of  this  litiga- 

^6%  from  the  action  commenced  by 

c  defendant,  which  rendered  it  necessary 

for  the  plaintiff  to  come  to  this  Court  for 

'clief,  and  considering  that  he  was  entitled 

^0  that  relief,  I  am  of  opinion  that  the 

pUintiff  must  be  indemnified  as  to  the 

^Aole  costs. 

Mr*  W,  D,  Lewis. — ^We  do  not  ask  for 
any  variance  of  the  decree  by  the  insertion 
of  a  direction  as  to  wilful  default. 


Loads  Justices.^  TATLER    v.     THE    GREAT 
May  30,  31 ;   >  Indian  peninsula  rail- 

July  15.        J      WAY  COMPANY. 

Vendor  and  Purchaser — Deed  executed 
in  blank — Negligence — Fraud  of  Broker. 

T,  being  the  holder  of  certain  shares  in  a 
company,  upon  which  20Z.  each  had  been 
paid  up,  and  being  also  entitled  to  other 
shares  in  the  same  company,  upon  which  21, 
each  had  been  paid,  instructed  his  broker 
to  sell  the  21.  shares.  The  broker  sold  the 
201.  shares,  and  brought  to  T.  for  execution 
by  him  deeds  of  transfer  in  which  blanks 
were  left  for  the  name  of  the  transferee,  for 

(4)  1  EdeD,  169. 


the  number  of  shares  sold,  and  for  the  dis^ 
tinctive  numbers  of  the  shares.  The  deeds 
bore  stamps  high  enough  to  carry  the  201. 
shares,  and  were  executed  in  blank  by  T. 
The  deeds  were  delivered  in  this  condition, 
together  with  the  share  certificates  for  the 
201.  shares,  which  had  been  fraudulently 
obtained  by  the  broker,  to  bond  fide  pur^ 
chasers,  who  filled  up  the  blanks.  T.  filed 
his  bill  to  set  aside  the  deeds,  and  one  of  the 
Vice  Chancellors  held  that  they  were  void, 
and  that  T,  was  entitled  to  the  shares  eX" 
pressed  to  be  thereby  transferred  and  to 
have  his  name  restored  to  the  register, 
which  decision  the  Lords  Justices,  on  appeal, 
affirmed. 

The  practice  of  the  Stock  Exchange  for 
I  broker  to  deliver  deeds  of  transfer  in 
blank  cannot  prevail  against  the  rule  of  law. 

This  was  an  appeal  from  a  decision  of 
Vice  Chan cellorWood,  reported  aii^e,  p.  285, 
where  the  principal  facts  fully  appear,  and 
they  are  recapitulated  in  the  judgment.  They 
following  summary  will  therefore  suffice : 
—Mr.  Tayler  was  owner  of  120  paid-up 
20/.  shares  in  the  above-named  railway, 
the  same  having  originally  been  480  shares 
of  5/.  each.  He  was  also  entitled  to  sixty 
new  shares  upon  a  deposit  of  21.  each. 
He  directed  his  broker,  Mr.  Bourdillon, 
to  sell  the  latter  shares,  but  the  broker  in 
fact  sold  eighty  of  the  other  shares,  and  pro- 
duced deeds  of  transfer  in  which  the  name 
of  the  intended  transferee,  the  number  of 
shares  intended  to  be  sold,  and  the  distinc- 
tive numbers  and  description  of  the  shares 
were  left  in  blank,  the  deeds  being  stamped 
with  an  amount  of  duty  sufficient  to  cover 
a  sale  of  20/.  shares.  The  broker  obtained 
Mr.  Tayler's  signature  to  these  deeds,  and 
obtained  also  the  share  certificates,  and  sold 
the  eighty  shares  to  bond  fide  purchasers, 
but  before  the  registration  necessary  on  a 
sale  had  been  completed,  Mr.  Tayler  dis- 
covered  the  fraud  of  his  broker,  and  filed 
the  present  bill  to  set  aside  the  sale,  and 
have  the  deeds  declared  void,  and  also  to 
have  his  name  restored  to  the  register«book 
of  shares.  The  Vice  Chancellor  made  a 
decree  in  his  favour,  and  now  two  of  the 
defendants  to  the  suit,  Mr.  Stephen  Spur- 
ling  and  Mr.  Bristow,  purchasers  from  Mr. 
Bourdillon,  and  who  had  intended  to  mort- 
gage the  shares  to  Mr.  Percival  Spurling 
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any  relief  upon.  They  cited  Holmei  ▼• 
Matthews  (2). 

Mr.  W.  L.  ForsteVf  for  fjhe  executor  of 
Mr.  Wright. 

Mr.  Baily  was  not  called  on  to  reply. 

March  11.  —  Lord  Justice  Kntoht 
Bruce.— The  principal  or  only  question 
of  importance  in  this  suit  is  as  to  the  ap- 
plicahility  of  the  Statute  of  Frauds,  for  if 
that  statute  is  not  in  the  plaintiff's  way, 
his  title  to  a  decree  is  sufficiently  plain. 
The  operation,  however,  of  that  statute  is, 
as  I  conceive,  concluded  hy  the  part  per- 
formance of  the  agreement ;  and  I  say  this 
not  without  having  given  respectful  consi- 
deration to  Sir  James  Wigram's  judgment 
in  the  case  of  Dale  v.  Hamilton^  cited  in 
the  argument.  The  leading  decisions  are, 
as  is  well  known,  collected  by  Lord  St. 
Leonards  in  his  distinguished  work,  and 
also  in  the  valuable  treatises  of  Mr.  Dart 
and  Mr.  Fry  (3).  I  agree  that  when  a 
man  holding  possession  of  an  estate  enters 
into  a  verbal  agreement  with  his  landlord 
for  the  purchase  of  the  property  in  his 
possession,  the  mere  fact  that  he  continues 
in  possession  does  not  amount  to  part  per- 
formance. In  the  present  instance,  how- 
ever, although  it  is  true  that  at  the  time  of 
the  plaintiff  and  Wright  entering  into  the 
verbal  agreement  which  is  proved  by  the 

the  trustee  of  the  oreditore,  there  was  nothing  im- 
prohable  in  the  transaction.  The  defendant's  con* 
tention  is  inconsistent  with  Wright's  letters.  The 
plaintiff  was  not  a  tenant,  but  a  mortgagor,  entitled 
to  redeem.  With  regard  to  the  costs,  this  is  not 
a  simple  bill  to  redeem,  for  the  defendant  disputes 
the  mortgage.  When  a  defendant  does  that  without 
a  ground  of  right,  the  common  course  is  to  make 
him  pay  the  costs  of  the  suit  up  to  the  hearing. 
But  nere  the  case  is  peculiar.  The  defendant  is 
an  infant,  taking,  not  as  heir  of  the  mortgagee 
simply,  but  by  virtue  of  a  conveyance  direct  to  her 
by  Wright's  direction,  llie  plaintiff  has  occa- 
sioned the  state  of  things  in  this  case  by  omitting 
to  hare  some  writing  declaring  precisely  what  the 
arrangement  was.  There  must  therefore  be  no  costs 
up  to  the  hearing ;  and  then  the  ordinary  costs, 
as  in  a  redemption  suit  There  must  also  be  an 
account  of  the  amount  due,  such  account  to  be  a 
simple  account,  without  rests ;  and  with  no  direc- 
tion as  to  what,  without  wilful  default,  might 
have  been  received.  The  motion  must  stand  over, 
pro  formAt  to  bring  the  present  representative  of 
Mr.  Wright  before  the  Court 

(2)  9  Moo.  P.C.  Cas.  413. 

(8)  Sug.  Vend,  and  Pur.,  last  edit  123;  Dart, 
Vend,  and  Pur.  665;  Fry,  Spec.  Perform.  174. 


plaintiff  and  Mr.  Gamble,  and  at  the  time 
when  the  deed  of  the  conveyance  was  sign- 
ed, and  continually  afterwards,  the  plain- 
tiff was,  as  I  collect,  in  actual  and  corporeal 
possession  of  a  substantial  portion  of  the 
property  in  dispute,  yet  such  possession 
was  never  other  than  that  of  owner,  incum- 
bered owner  it  was  true,  but  still  actual 
owner,  and  continued  in  such  possession 
as  such  till  the  death  of  Mr.  Wright.    I 
am  of  opinion  that  this  possession  amount- 
ed to  part  performance  of  the  agreement. 
It  was  under  these  circumstances,  as  I 
read  the  evidence,  that  Wright  was  enabled 
to  acquire  an  interest  in   the  property. 
The  plaintiff's  possession,  from  the  time 
of  the  vendor's  execution  of  the  convey- 
ance to  Miss  Wright,  if  not  from  the  time 
of  the  contract,  was  merely  wrongful  if  not 
sanctioned  by  the  verbal  agreement  with 
Wright,  and  must  be   referred  to  it.    I 
may  add,  that  although  I  have  referred  to 
the   part   performance   as   excluding  the 
Statute  of  Frauds,  I  am  not  sure  that  the 
statute  is  not  otherwise  avoided  in  this 
case.  The  price  mentioned  (the  deed  being 
silent  as  to  the  true  contract)  was  in  truth 
paid,  not  by  the  lady,  then  and  still  a 
minor,  but  by  her  father,  and  must  be  consi- 
dered as  advanced  by  him  on  the  security 
of  the  purchased  property.  I  am  of  opinion 
that  the  absence  of  plain  dealing,  if  there 
is  any,  was  not  on  the  plaintiff's  part. 
The  decree  of  the  Vice  Chancellor  is,  in 
substance,  right.     But  I  think  that  the 
defendant  Beck  should  pay  the  costs  of  the 
plaintiff  and  of  Miss  Wright  down  to  the 
hearing,  and  of  this  appeal,  and  also  of  the 
action  at  law.  The  decree  omits  any  direc- 
tion as  to  wilful  default,  and  this  is  pro- 
bably right,  nor  perhaps  does  the  plaintiff 
desire  it  to  be  varied  in  this  respect  There 
is  also  an  account  directed  against  Miss 
Wright  as  well  as  against  Beck;  that  per- 
haps is  right,  but  I  am  not  sure  that  it  is  so. 
Lord  Justicb  Turner.— Having  giw 
careful  consideration    to  the  case  during 
the  argument,  and  since  it  stood  over,  I 
am  satisfied  that  the  decree  is  well  founded, 
without  reference  to  the  question  of  pa^^ 
performance.     I  am  of  opinion  that  the 
parol  evidence  is  admissible  and  deciiiTe. 
The  Statute  of  Frauds  was  not  made  for 
the  purpose  of  covering  fraud.  If  there  was 
a  mortgage  transaction,  it  was  a  fraud  for 
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the  mortgagee  to  hold  the  property  abso- 
lotely*  and  therefore  parol  evidence  is  ad- 
missible. Here  there  was  an  absolute  con- 
veyance, where  there  had  been  an  agree- 
ment for  a  mortgage  only.  Tbe  cases  on 
this  point  are  remarkably  strong;  I  par- 
ticularly allude  to  England  ▼.  Codrington 
(4).  The  only  question  here  is,  whether 
there  is  such  an  agreement  as  alleged  by 
the  bill,  and  I  am  satisfied  that  there  is. 
The  questions  which  were  asked  by  Mr. 
Wright,  as  to  the  security  of  the  invest- 
ment, and  as  to  the  payment  of  interest 
and  repayment  of  the  principal,  are  more 
satisfactory  to  my  mind  than  if  the  evi- 
dence had  been  more  direct.  If  there  was 
nosuch  agreement,  to  what  could  Mr.  Beck's 
offer  of  10/.  a  year  to  the  plaintiff  be 
ascribed  ?  It  is  a  case  not  of  mere  trust, 
but  of  equitable  fraud.  The  agreement  for 
the  mortgage  was  part  of  the  transaction, 
and  the  appellant  cannot  adopt  one  part 
and  repudiate  the  rest.  The  decree  is  cor- 
rect, so  far  as  it  was  against  the  appellant. 
But  as  I  consider  the  whole  of  this  litiga- 
tion arose  from  the  action  commenced  by 
the  defendant,  which  rendered  it  necessary 
for  the  plaintiff  to  come  to  this  Court  for 
relief,  and  considering  that  he  was  entitled 
to  that  relief,  I  am  of  opinion  that  the 
plaintiff  must  be  indemnified  as  to  the 
wbole  costs. 

Mr*  W,  D,  Lewis. — ^We  do  not  ask  for 
any  variance  of  the  decree  by  the  insertion 
of  a  direction  as  to  wilful  default. 


Loans  JUSTICBS.^  TATLER      V,      THE    GREAT 

May  30,  31 ;  >  Indian  peninsula  rail- 

July  15.        J     WAY  COMPANY. 

Vendor  and  Purchaser — Deed  executed 
in  blank — Negligence — Fraud  of  Broker, 

T,  being  the  holder  of  certain  shares  in  a 
company,  upon  which  20Z.  each  had  been 
paid  up,  and  being  also  entitled  to  other 
shares  in  the  same  company,  upon  which  2l, 
each  had  been  paid,  instructed  his  broker 
to  sell  the  2L  shares.  The  broker  sold  the 
20/.  shares,  and  brought  to  T.  for  execution 
by  him  deeds  of  transfer  in  which  blanks 
were  left  for  the  name  of  the  transferee,  for 

(4)  1  EdeD,  169. 


the  number  of  shares  sold,  and  for  the  dis^ 
tinctive  numbers  of  the  shares.  The  deeds 
bore  stamps  high  enough  to  carry  the  20/. 
shares,  and  were  executed  in  blank  by  T. 
The  deeds  were  delivered  in  this  condition, 
together  with  the  share  certificates  for  the 
20/.  shares,  which  had  been  fraudulently 
obtained  by  the  broker,  to  bond  fide  pur-- 
chasers,  who  filled  up  the  blanks.  T.  filed 
his  bill  to  set  aside  the  deeds,  and  one  of  the 
Vice  Chancellors  held  that  they  were  void, 
and  thai  T.  was  entitled  to  the  shares  ex- 
pressed  to  be  thereby  transferred  and  to 
have  his  name  restored  to  the  register, 
which  decision  the  Lords  Justices,  on  appeal, 
affirmed. 

The  practice  of  the  Stock  Exchange  for 
a  broker  to  deliver  deeds  of  transfer  in 
blank  cannot  prevail  against  the  rule  of  law. 

This  was  an  appeal  from  a  decision  of 
Vice  ChancellorWood,  reported  ante,  p.  285, 
where  the  principal  facts  fully  appear,  and 
they  are  recapitulated  in  the  j  udgmen  t.  They 
following  summary  will  therefore  suffice : 
—Mr.  Tayler  was  owner  of  120  paid-up 
20^.  shares  in  the  above-named  railway, 
the  same  having  originally  been  480  shares 
of  51,  each.  He  was  also  entitled  to  sixty 
new  shares  upon  a  deposit  of  21.  each. 
He  directed  his  broker,  Mr.  Bourdillon, 
to  sell  the  latter  shares,  but  the  broker  in 
fact  sold  eighty  of  the  other  shares,  and  pro- 
duced deeds  of  transfer  in  which  the  name 
of  the  intended  transferee,  the  number  of 
shares  intended  to  be  sold,  and  the  distinc- 
tive numbers  and  description  of  the  shares 
were  left  in  blank,  the  deeds  being  stamped 
with  an  amount  of  duty  sufficient  to  cover 
a  sale  of  20/.  shares.  The  broker  obtained 
Mr.  Tayler's  signature  to  these  deeds,  and 
obtained  also  the  share  certificates,  and  sold 
the  eighty  shares  to  bond  fide  purchasers, 
but  before  the  registration  necessary  on  a 
sale  had  been  completed,  Mr.  Tayler  dis« 
covered  the  fraud  of  his  broker,  and  filed 
the  present  bill  to  set  aside  the  sale,  and 
have  the  deeds  declared  void,  and  also  to 
have  his  name  restored  to  the  register«book 
of  shares.  The  Vice  Chancellor  made  a 
decree  in  his  favour,  and  now  two  of  the 
defendants  to  the  suit,  Mr.  Stephen  Spur- 
ling  and  Mr.  Bristow,  purchasers  from  Mr. 
Bourdillon,  and  who  had  intended  to  mort- 
gage the  shares  to  Mr.  Percival  Spurling 
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to  secure  a  debt  due  from  them  to  hiin, 
appealed. 

Mr.  Rolt,  Mr,  W.  M,  James  and  Mr. 
Walford  supported  the  decree,  insisting 
that  the  defendants,  if  they  had  any  remedy 
for  the  wrong  that  had  been  done  to  them 
by  the  fraud  of  Bourdillon,  ought  to  be 
left  to  their  action  at  law,  or  if  they  pro- 
ceeded in  equity  they  might  file  a  bill  for 
specific  peiforraance  against  Mr.  Tayler, 
who  was  entitled  to  stand  in  the  same  posi- 
tion as  he  was  before  the  defendants  had 
filled  up  the  blanks  in  the  deeds.  They 
referred  to  the  case  of  Hibhlewhiie  v. 
M*Mor%ne{\\  cited  in  the  Court  below. 

Mr.  Roundell  Palmer,  Mr.  G.  M.  Gif- 
fardf  and  Mr.  JValey,  for  the  appellants, 
argued  that  all  the  mischief  had  been  occa- 
sioned by  the  plaintiff  himself,  in  signing 
the  deeds  in  blank ;  that  by  doing  so,  and 
by  leaving  the  certificates  in  the  hands  of 
Bourdillon,  the  appellants  had  been  de- 
ceived or  defrauded ;  and  that  the  plaintiff 
was  in  the  eye  of  a  Court  of  equity  a  trustee 
for  bond  fide  purchasers  from  the  broker. 
They  cited  the  following  cases,  some  of 
which  were  referred  to  in  the  court  below  : 
Liekharrow  v.  Mason,  2  Term  Rep.  63, 

70. 
Pickering  v.  Bustler,  15  East,  38. 
The  Duke  of  Beaufort  v.  Neeld,  12 

CI.  &  F.  248. 
Perry-Herrick  v.  Atlwood,  2  De  Gex 
&  Jo.  21,  39 ;  s.  c.  27  Law  J.  Rep. 
(k.s.)  Chanc.  121. 
Rice  V.  Rice,  2  Drew.  73 ;  s.  c.  23  Law 

J.  Rep.  (n.s.)  Chanc.  289. 

Schultz  V.  jlshby,  2  Ring.  N.C.  544, 

552  ;   s.  c.  7  Car.  &  P.  99  ;  5  Law 

J.  Rep.  (n.s.)  C. p.  ISO;  2  Sc.  815. 

Youny  V.  Grote,  4  Ring.  253  ;  s.  c.  5 

Law  J.  Rep.  C.P.  165. 
Humble  v.  Langston,  7  Mee.  &  W.  517; 
8.  c.  10  Law  J.  Rep.  (n.s.)  Exch. 
442. 
The  Companies   Clauses  Consolidation 
Aet(S  Vict.  e.  16.  s.  15 J. 

Mr.  /.  Hinde  Palmer,  for  the  Company, 
submitted  to  act  as  the  Court  should 
direct. 


Mr.  W.  M.  James  was  heard  in  reply, 
and  referred  to  the  case  of  Hatch  v.  Searles 
(2). 

July  15.— -Lord  Justice  Knight  Brucb 
said,  that  in  the  present  case  all  the 
material  facts  were  undisputed,  and  there 
was  no  question  as  to  the  legal  right,  the 
controversy  being  confined  to  equitable 
procedure  and  the  application  of  equitable 
principles.  The  bill  was  filed  by  a  plain- 
tiff, Mr.  Tayler,  who  prayed  for  relief  with 
respect  to  certain  documents  purporting 
to  affect  the  legal  title  of  the  plaintiff  to 
eighty  shares  of  201.  each  in  the  Gbeat 
Indian  Peninsula  Railway  Company,  which 
were  vested  legally  in  him,  and  to  remove 
a  cloud  from  his  title  to  those  shares.  The 
important  facts,  which,  as  he  had  said,  were 
in  the  main  undisputed,  were  to  be  found 
in  two  affidavits  made  by  the  plaintiff  in 
the  month  of  August  1857  and  in  the  month 
of  April  1858  respectively,  from  which  he 
would  read  some  passages.  The  former 
affidavit,  that  of  August  1857i  was  to  the 
following  effect : — *'  First,  the  above-named 
defendants,  the  Great  Indian  Peninsula 
Railway  Company,  are,  as  I  verily  believe, 
a  company  duly  registered  according  to  the 
Joint- Stock  Companies  Registration  Act, 
and  duly  incorporated  by  an  act  of  parlia- 
ment made  and  passed  in  the  twelllh  and 
thirteenth  years  of  the  reign  of  her  present 
Majesty,  by  the  name  of  the  Great  Indian 
Peninsula  Railway  Company,  and  by  which 
name  they  are  by  the  said  last-mentioned 
act  duly  authorized  to  sue  and  be  sued. 
Secondly,  some  time  since  I  became  and 
was  the  owner  of  the  120  shares  (and 
which  are  hereinafter  referred  to  as  20/. 
shares)  in  the  said  company,  and  which 
120  shares  were  formerly  5/.  shares,  but 
afterwards  became  20/.  shares,  and  upon 
each  of  which  the  sum  of  20/.  was  actually 
paid  up  by  me,  and  which  120  shares  were 
duly  transferred  into  my  name  in  the  books 
of  the  said  company  as  the  registered 
holder  thereof.  Thirdly,  I  became  entitled 
to  have  sixty  other  of  certain  new  shares 
which  were  issued  by  the  said  company 
allotted  to  me,  and  some  time  since  such 
sixty  new  shares  in  the  said  company  were 


(1)6  Mee.  &  W.  200;  s.  c.  9  Law  J.  Rep.  (n.8.) 
Ezch.  217. 


(2)  2  Sm.  &  O.  147 ;  s.  c.  24  Law  J.  Rep.  («.s.) 
Chanc.  22. 
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allotted  to  me  subject  to  my  paying  a  de- 
posit of  2l,  per  share  thereon.  Fourthly, 
for  the  purpose  of  paying  such  deposit,  and 
so  that  I  might  become  absolutely  entitled 
to  the  said  sixty  new  shares,  I  gave  Mr. 
Bourdillon,  my  stockbroker,  a  cheque  for 
the  sum  of  120/.,  being  the  amount  of 
the  same,  with  instructions  to  him  to  pay 
such  deposit,  and  which  I  considered  he 
had  done,  the  cheque  for  the  said  120/. 
having  been  duly  returned  by  my  bankers 
as  paid*  Fifthly,  in  or  about  the  month 
of  July  18579  I  became  and  was  desirous 
of  selling  the  said  sixty  new  shares  which 
had  been  allotted  to  me  as  aforesaid,  and 
instructed  my  said  broker  to  sell  the  same 
accordingly.  Sixthly,  shortly  afterwards 
my  said  broker  brought  to  me  two  printed 
forms  of  deeds  of  transfer,  and  which  I 
signed,  believing  them  to  be  deeds  of  trans- 
fer of  the  said  sixty  new  shares,  but  the 
name  of  the  transferee  was  not  then  in- 
serted in  either  of  such  deeds,  and  in  each 
of  such  deeds  a  blank  space  was  left  for 
the  name  of  the  transferee.  Seventhly,  on 
or  about  the  5th  of  August  1857  I  re- 
ceived from  my  said  broker  a  letter  of  that 
date  (now  produced  and  shewn  to  me  and 
marked  with  the  letter  A),  and  which  is 
partly  in  the  words  and  figures,  or  to  the 
purport  and  effect  following  (that  is  to 
say) — "Before  you  start  for  Scotland,  be 
so  kind  as  to  let  me  know  how  and  when 
you  wish  the  135/.  paid."  Eighthly,  the  sum 
of  135/.,  referred  to  in  the  said  letter,  was 
the  price  for  the  said  sixty  new  shares, 
and  which  I  was  informed  by  my  said 
broker  was  the  price  to  be  given  for  the 
same.  Ninthly,  I  have  lately  seen  the  said 
two  deeds  of  transfer  at  the  office  of  the 
said  company,  and  the  same  purport  to  be 
transfers  of  eighty  of  the  120  20/.  shares 
in  the  said  company  to  which  I  was  so 
entitled  as  aforesaid,  one  of  such  deeds  of 
transfer  being  of  fifty  of  such  shares,  and 
numbered  respectively  48,831  to  48,880, 
and  the  other  of  such  deeds  of  transfer 
being  of  thirty  of  the  same  shares,  num- 
bered respectively  48,801  to  48,830,  and 
the  word  '  thirty'  is  written  in  ink  in  such 
lastly  -  mentioned  deed  of  transfer  appa- 
rently over  the  word  'ten,'  therein  written 
in  pencil,  and  the  name  of  the  said  defen- 
dant Percival  Spurling  has,  since  the  said 
deeds  of  transfer  were  so  signed  by  me  as 


aforesaid,  been  inserted  therein  respectively 
as  the  transferee  of  such  shares.  Tenthly, 
I  verily  believe  the  number  of  the  respec- 
tive shares  purported  to  be  transferred  by 
such  deeds  respectively,  and  the  considera- 
tion for  the  same,  and  which  is  therein 
respectively  stated  to  be  1,000/.  and  600/., 
making  together  1,600/.,  have  also  been 
inserted  in  the  said  deeds  of  transfer  since 
the  same  were  signed  by  me.  Eleventhly, 
I  positively  say  that  I  never  gave  instruc- 
tions or  authority  to  any  person  whomso- 
ever for  the  sale  or  transfer  of  any  of  the 
said  1 20  shares,  nor  did  I  ever  wish  to  sell 
any  of  the  same,  nor  has  any  portion  of 
the  money  in  the  said  two  deeds  of  trans- 
fer, or  either  of  them,  stated  as  the  con- 
sideration for  the  purchase  of  the  said 
shares,  ever  been  paid  to  or  received  by 
me,  or  by  any  person  or  persons  whom- 
soever in  any  way  authorised  or  em- 
powered by  me  to  receive  the  same. 
Twelfthly,  the  said  two  deeds  of  transfer 
were  delivered  by  the  said  Mr.  Bourdil- 
lon,  as  I  have  been  informed  by  him,  to 
the  said  Percival  Spurling,  and  at  that  time 
the  name  of  the  transferee  had  not,  as  I 
verily  believe,  been  inserted  therein  re- 
spectively  20.  I  have  lately  been 

informed  by  the  said  Mr.  Bourdillon,  and 
I  verily  believe  that  the  name  of  the  trans- 
feree in  the  said  two  deeds  of  transfer  so 
signed  by  me  as  aforesaid,  and  also  the 
particular  numbers  of  the  shares  thereby 
purported  to  be  transferred,  were  filled  up 
after  the  same  had  been  signed  and  exe- 
cuted by  me,  deponent,  by  the  said  Per- 
cival Spurling  himself,  or  by  some  person 
by  his  direction  and  on  his  behalf.  21.  I 
considered  that  the  proper  certificates  for 
the  owner  of  the  said  120  20/.  shares  had 
been  delivered  to  and  were  in  my  custody, 
but  I  have  lately  discovered,  when  I  called 
at  the  company's  offices  asaforesaid,  that  the 
certificates  so  in  my  said  custody  are  merely 
transfer  certificates,  and  that  I  was  entitled 
also  to  share  certificates,  and  that  the  share 
certificates  for  the  said  120  20/.  shares 
have  during  the  present  year  been  obtained 
by  the  said  Mr.  Bourdillon  from  the  said 
company,  and  that  he  has  delivered  to  the 
said  defendant  Percival  Spurling  such  of 
the  same  certificates  as  relate  to  the  eighty 
shares  so,  by  the  said  deeds  of  transfer, 
purported  to  be  transferred  as  aforesaid. 
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22.  I  say  that  the  said  share  certificates  so 
delivered  to  the  said  defendant  Percival 
Spurling  by  the  said  Mr.  Bourdillon  as 
aforesaid  were  delivered  to  the  said  Percival 
Spurling  entirely  without  my  authority^ 
sanction  or  knowledge.  23.  I  have  been 
informed  that  he,  the  said  defendant  Percival 
Spurling,  alleges  that  when  the  said  share 
certificates  so  delivered  to  him  as  aforesaid 
were  delivered  to  him  by  the  said  Mr, 
Bourdillon,  he  paid  him,  the  said  Mr. 
Bourdillon,  the  sum  of  1,600Z.  as  the  pur* 
chase  or  consideration  money  for  the  said 
eighty  shares ;  and  I  say  that  if  the  said 
defendant  Percival  Spurling  did  pay  the 
said  Mr.  Bourdillon  the  said  sum  of  1,600/, 
as  such  purchase  or  consideration  money 
as  aforesaid,  the  same  was  so  paid  to  him 
the  said  Mr.  Bourdillon  entirely  without 
my  sanction  or  knowledge.  24.  I  say  that 
I  never  gave  the  said  Mr.  Bourdillon  any 
authority  to  receive  any  purchase  or  con- 
sideration money  as  aforesaid,  and  that  I 
never  gave  him  any  authority  to  sell,  nor 
did  I  contemplate  selling,  any  of  my  said 
120  20/.  shares  in  the  said  company,  nor 
has  the  said  sum  of  1,600/.,  or  any  part 
thereof,  or  any  purchase  or  consideration 
money  paid  by  the  said  defendant  Percival 
Spurling  ever  been  paid  or  in  any  way 
accounted  for  to  or  received  by  me."  The 
plaintiffs  affidavit  of  the  29th  of  April 
1858  was  to  this  effect: — '*  1.  Shortly 
after  I  instructed  my  stockbroker,  Mr. 
Bourdillon,  to  sell  the  sixty  new  shares  in 
the  Great  Indian  Peninsula  Railway  Com-f 
pany,  as  mentioned  in  the  fifth  paragraph 
of  my  former  afiOldavit  aworn  in  this  cause 
on  the  28th  of  August  1857,  the  said  Mr. 
Bourdillon  informed  me  he  had  sold  the 
said  sixty  new  shares;  such  information 
was  conveyed  to  me  by  a  broker's  note 
representing  the  sale  as  a  sale  of  sixty 
such  shares  at  one-fourth  premium,  which 
note  I  have  searched  for,  but  cannot  find, 
and  the  same  has  been  destroyed  or  lost. 
2.  On  the  30th  of  July  1857,  when  the 
said  Mr.  Bourdillon  brought  me  the 
two  printed  forms  of  deeds  of  transfer,  and 
which  I  then  signed,  believing  them  to  be 
deeds  of  transfer  of  the  said  sixty  new 
shares,  as  mentioned  in  the  sixth  paragraph 
of  my  said  former  affidavit,  the  said  Mr. 
Bourdillon  informed  me  that  the  blank 
spaces  in  the  said  two  deeds  of  transfer  for 


the  name  of  the  transferee,  and  for  the 
number  and  numbers  of  the  said  shares, 
could  not  be  filled  up  until  it  was  known 
how  the  shares  were  to  be  divided.  From 
what  is  stated  in  the  first  paragraph  of  the 
answer  of  the  defendants  Stephen  Spurling 
and  Thomas  Lynn  Bristow,  in  this  cause, 
I  now  concur  with  them  in  the  belief  that 
the  words  '  fifty  Great  Indian  Peninsulas  * 
and  '  thirty  Great  Indian  Peninsulas'  were 
inserted  in  the  two  respective  deeds  of  trans- 
fer in  the  pleadings  mentioned  by  the  aaid 
Mr.  Bourdillon,  but  such  words  were  not  so 
inserted  therein  when  such  deeds  aespee* 
tively  were  executed  by  me;  and  I  most 
positively  deny  that  the  same  were  so  in* 
serted  therein  respectively  either  by  my 
direction  or  with  my  knowledge.  8.  I 
say  that  the  share  certificates  for  the  120 
20/.  shares  mentioned  in  the  twenty-first 
paragraph  of  my  said  former  affidayit  were 
obtained  by  the  said  Mr.  Bourdillon  from 
the  office  of  the  said  Great  Indian  Penin- 
sula Railway  Company  without  my  autho- 
rity, sanction  or  knowledge.  The  only 
authority  which  he  had  with  respect  to  such 
shares   was    contained   in    the    following 

letter  :— 

** '  3,  Stone  BuiidiDgt,  Dee.  20, 18M. 

"  •  Sir, — I  hereby  request  you  will  pay 
Mr.  C.  Bourdillon  the  dividends  on  my 
480  shares  in  the  Great  Indian  Peninsula 
Railway  Company,  and  also  send  to  him 
any  notice  relative  to  the  said  shares  till 
further  notice.  I  remain.  Sir,  your  obe- 
dient servant,    W.  J.  Tayler.' 

"  *  The  SecreUry  of  the  Great  Indistn 
Peninsula  Railway  Company.' 
And  I  believe  that,  under  colour  of  that 
letter,  and  certainly  without  any  authority 
from  me  either  to  him  so  to  do  or  to  the 
said  company  to  deliver  up  the  same,  he 
applied  for  and  obtained  from  the  said 
company  the  certificates  of  the  shares,  and 
I  had  no  knowledge  or  suspicion  that  such 
certificates  had  been  delivered  to  him  until 
I  learned  the  same  at  the  office  of  the 
company  on  the  22nd  day  of  August  1857. 
4.  I  say  I  have  carefully  read  the  affidavit 
of  the  defendants  Stephen  Spurling  and 
Thomas  Lynn  Bristow,  filed  in  this  eause 
on  the  10th  day  of  September  1857,  and  I 
say  that  the  statements  and  representationa 
therein  mentioned  to  have  been  made  by 
the  said  Mr.  Bourdillon  to  the  said  defen* 
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dant  Thomas  Lynn   Bristow,   and  meii- 
tioned  in   the  eleventh  paragraph  of  his 
said  affidavit,  as  to  the  said  Mr.  Bourdillon 
haying  an  account  with  me,  in  which  I 
was  indebted   to   him  in   a  considerable 
amonnt  for  differences,  are  totally  untrue 
and  without  foundation.     5.  I  positively 
say  that  I  have  never  had  any  dealing, 
transaction  or  account  involving  differences 
in  respect  of  railway  or  any  other  shares, 
with  the  said'  Mr.  Biourdillon,  or  with  any 
other  broker,  jobber  or  other  person,  and 
that  auch  railway  and  other  shares  as  I 
have  purchased  from  the  said  Mr.  Bour- 
dillon have  been  purchased  by  me  bond 
fide  and  for  money,  and  with  a  view  to  hold 
the  same  as  an  investment.     6.  I  further 
say  that,  in  the  months  of  July  and  August 
la  last  year,  I  did  not  owe  the  said  Mr. 
Bourdillon  any  sum  or  sums  of  money 
whatever;   but,  on  the  contrary,  he  was 
indebted  to  me  in  120/.,  which  I  had  paid 
to  him  for  the  purpose  of  paying  for  the 
deposit  on  the  sixty  new  shares,  and  the 
letter  of  allotment  of  which   shares  he 
contrived,  as  I  have  since  discovered,  to 
dispose  of  to  another  person.     The  paper 
writing  produced  to  me   at  the   time   of 
swearing  this  my  affidavit,  and   marked 
with  the  letter  L,  is  the  original  cheque  for 
the  said  sum  of  120/.     The  name  of  Mas- 
termans,  with  which  it  is  crossed,  is  in  the 
handwriting  of  the  said  Mr.  Bourdillon. 
The  paper  writing  also  produced  to  me  at 
the  time  of  swearing  this  my  affidavit,  and 
maiked  with  the  letter  M,  is  the  original 
cheque,  and  written  by  me  at  the  time, 
shewing,  according  to  the  fact,  the  person 
sad  purpose  to  whom  and  for  which  the 
cheque  was  given.     7.  I  positively  say 
that  I  have  never  received,  either  directly 
ot  indirectly,  from  the  said  Mr.  Bourdillon, 
or  from  any  other  person  or  persons,  the 
tonsideradon-monies  of  1,000/.  and  600/. 
iBendoned  in  the  said  two  deeds  of  transfer 
i^peetively,  or  either  of  such  sums,   or 
^J  part  or  parts  thereof  respectively,  or 
^y  other  sum  or  sums  of  money  whatever, 
^nrespectof  the  same  shares.     8.  Shortly 
•ftw  receiving  the  notice  of  transfer,  dated 
^  5th  of  August  1857,  of  eighty  shares 
0^  301,  each  in  the  said  railway  company 
'ft'ntiened  in  the  thirteenth  paragraph  of 
^y  M^d  former  affidavit,  I  wrote  to  the 
*^  Charles  Bourdillon,   requesting    an 
SsiSiMw,  XXVIIL-Chaho. 


explanation  with  reference  to  the  transfer 
of  such  20/.  shares,  and  in  reply  to  my 
application  I  received  from  the  said  Charles 
Bourdillon  two  letters,  dated  respectively 
the  17  th  of  August  and  the  20th  of  August 
1857,  and  the  following  are  true  copies  of 
the  said  letters  respectively:— 

"*  17th  Aug.  1857. 

"*Dear  Taylcr, — I  cannot  express  to 
you  my  utter  amazement  at  your  letter  of 
this  morning,  and  I  need  not  tell  you  that 
I  lost  no  time  in  posting  off  to  the  office, 
and  there  found,  true  enough,  that^he 
wrong  stock  had  been  transferred.  The 
mistake  was  owing,  first,  to  the  description 
of  the  deed  not  having  specified  the  2/. 
shares  in  particular;  secondly,  the  jobber, 
believing  that  I  had  sold  him  eighty,  had 
inserted  fifty  in  one  deed  and  thirty  in 
the  other,  and  there  being  no  such  num- 
ber of  2/.  shares  as  eighty  in  your  name, 
this  circumstance  had  aided  the  mistake. 
I  am  very  glad  you  wrote  to  me  at  once, 
and  I  am  only  sorry  that  you  should  have 
had  any  trouble  in  the  matter.  The  fault, 
as  far  as  the  stock  is  concerned,  is  mine, 
as  I  ought  to  have  inserted  the  right  shares 
myself.  The  matter  will  at  once  be  set 
right.  I  shall  have  to  transfer  twenty 
more  2/.  shares  myself,  as  the  jobber  in- 
sists that  I  sold  him  eighty  and  not  sixty. 
However,  this  is  no  very  great  hardship. 
The  money  will  be  paid  to  me  in  the  course 
of  a  day  or  so,  and  I  will  then  place  it  to 
your  account  with  the  London  Joint-Stock 
Bank,  Western  Branch.  Just  let  me  know 
whether  you  so  wish  it.  If  you  had  not 
written  to  me,  the  mistake  would  have 
been  discovered  by  the  jobber,  no  doubt, 
in  a  few  days ;  however,  it  is  as  well  to 
have  the  matter  settled  at  once,  and  I  am 
bound  to  say  that  the  fault  was  principally 
mine.  I  only  hope  you  will  excuse  me. 
Send  me  the  notice  in  your  next.  I  will 
forward  the  Bombays  as  soon  as  they  come 
in.  Indian  shares  are  a  little  firmer* 
Yours,  ever, 

"  •  C.  Bourdillon. 
«•  •  W.  J.  Tayler,  Esq.,  Rothiemay 

House,  Huntly,  N.B.' 

"*  14,  Throgmorton  Street,  20tb  Aug.  1857. 

**  *  My  dear   Tayler, — I   find   there   is 

greater  difficulty  in  arranging  this  transfer 

matter  than  I  had  anticipated.     It  is  clear 

that  eighty  20/.  shares  have  passed  by  the 
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transfer ;  knd,  in  point  of  fact,  the  jobber, 
to  complete  his  part  of  the  contract,  has 
paid  me  accordingly.  The  only  way  now 
to  rectify  this  is,  by  your  allowing  the 
transfer  to  pass  at  once,  and  I  will,  at  your 
option,  either  remit  you  the  amount,  or 
else  re«purohase  and  send  you  a  transfer 
of  a  similar  number  of  20^.  shares.  As  I 
am  bound  to  admit  that  this  has  arisen 
through  my  carelessness,  I  should  be  glad 
if  you  would  at  once  withdraw  the  letter 
you  sent  to  the  railway  company,  prohi- 
biting the  transfer  to  Mr.  Spurling.  The 
irregularities  may  subject  me  to  very  strong 
animadyersion  from  the  committee  of  the 
Stock  Exchange,  unless  the  matter  is  thus 
arranged  forthwith.  I  regret  exceedingly 
that  the  circumstance  should  have  arisen ; 
you  may  put  it  down  to  the  hurry  of  busi- 
ness. You  shall  not  be  in  any  way  dam- 
nified. Please  let  me  have  your  answer 
per  returuj  as  no  time  is  to  be  lost.  Yours, 
truly, 

"  '  C.  Bourdillon. 
,  *W.  J.  Tayler,  Esq.' 
9.  I  say  that  each  of  the  said  letters 
is  in  the  handwriting  of  the  said  C* 
Bourdillon,  with  which  I  am  well  ac- 
quainted." His  Lordship,  after  reading 
the  affidavits,  added  that,  before  the  plain- 
tiff's alleged  execution  of  the  two  deeds 
of  transfer,  the  plaintiff  was,  undoubt- 
edly, beneficial  as  well  as  legal  owner 
of  the  shares  in  question,  and  his  legal 
ownership  still  continued,  notwithstanding 
these  documents,  and  could  not  be  affected 
by  them.  Each  of  them,  if  it  was  at  any 
moment  the  deed  of  the  plaintiff,  ceased 
to  be  so  when  the  addition  of  the  words 
and  figures,  which  were  inserted  after  the 
plaintiff  had  executed  it,  was  made.  The 
plaintiff's  object  was,  that,  as  he  never 
intended  to  sell  the  eighty  20/.  shares, 
and  as  he  had  received  no  price  for  them, 
but  had  been  grossly  defrauded  by  Bour- 
dillon, his  broker,  in  which  fraud  the 
appellants,  although  innocently,  were  par- 
ticipators, he  might' be  declared  entitled  to 
relief  against  them,  and  against  the  com-* 
pany  itself,  and  be  restored  to  his  former 
position.  To  this  the  company  entertained 
no  objection,  and  Mr.  P.  Spurling,  the 
transferee,  one  of  the  defendants,  was  in- 
different; hut  the  other  defendants,  S« 
Spurling   and   T.  L.  Brlstow,  who  were 


the  parties  who  had  paid  Bourdillon  the 
1,600^.  purchase-money,  contended  that 
the  conduct  of  the  plaintiff  had  been  so 
grossly  imprudent  as  to  prevent  him  from 
having  any  superior  equity  to  themselves, 
and  that  his  bill  therefore  ought  to  be  dis- 
missed. Upon  this  ground,  then,  they  ap- 
pealed from  his  Honour's  decree ;  but,  in  hit 
Lordship's  judgment  there  were  two  im- 
pediments to  the  success  of  that  appeaL 
The  first  was,  that,  as  this  suit  was  con- 
stituted, the  defendants  could  not  resist 
the  title  of  the  plaintiff  without  instituting 
a  cross-suit,  and  this  they  had  not  done ; 
and  the  other,  that  the  appellants  must 
have  known,  and  must  be  taken  to  have 
had  notice,  when  they  accepted  the  shares, 
that  additions  had  been  made  to  the  deeds 
of  transfer  after  they  were  executed  by  the 
plaintiff,  and  that  they  could  not  acquire 
a  title  to  the  shares  under  those  instruments 
without  a  subsequent  act  of  confirmation 
on  the  plaintiff's  part.  It  could  not  be 
alleged  that  any  such  act  had  been  done; 
He,  therefore,  agreed  with  the  decree, 
which  must  be  confirmed ;  but,  under  the 
circumstances,  thought  that  Uiere  ought 
to  be  no  costs  of  the  appeal,  except  those 
of  the  company,  which  the  appellants  must 
be  ordered  to  pay. 

.  Lord  Justice  Turnbr  added,  that  this 
was  a  bill  filed  by  the  plaintiff,  to  prevent 
the  consequences  of  a  fraud  which  had 
been  practised  upon  him.  In  the  Great 
Indian  Peninsula  Railway  Company  there 
existed  two  classes  of  shares — the  one  class, 
shares  on  which  20^.  had  been  paid  up,  and 
a  new  issue  of  shares,  on  which  2L  only 
had  been  paid  up.  The  plaintiff  was  the 
owner  of  120  shares,  on  which  the  full 
amount  of  20/.  had  been  paid  up,  and  he 
supposed  himself  to  be  the  owner  also  of 
sixty  new  shares,  which  would  in  reality 
have  belonged  to  him,  had  it  not  been  for 
the  previous  frauds  practised  upon  him  hy 
Mr.  Bourdillon,  whom  he  had  employed 
as  his  broker.  The  plaintiff  was  desirous 
of  selling  the  sixty  new  shares,  and  for 
that  purpose  he  executed  two  printed  forms 
of  deeds  of  transfer,  in  which  the  number 
of  shares  to  be  sold,  the  distingmshin^ 
numbers  of  those  shares,  and  the  names  of 
the  transferees,  were  left  in  blank,  but  the 
stamps  which  the  transfers  bore  were 
sufficient  in  value  to  cover  a  transfer  of 
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eighty  of  the  shares  on  vhich  20/.  had 
Wen  paid  up ;  hat  this  was  a  fact  which 
the  plaintiff  failed  to  ohsenre.    Bourdillon, 
the  broker,  then,  in  fraud  of  the  plaintiff, 
sold  eighty  of  the  plaintiff's  fully  paid-up 
shares  to  Messrs.  Spurling  and  Bristow, 
receiving  from  them  as  the  consideration 
somewhere  about  1,600/.,  for  which  he  did 
not  account  to  the  plaintiff.     It  appeared 
to  be  usual — perhaps,  indeed,  it  was  the 
uni venal   practice,  upon  the  Stock   Ex- 
change— for  the  broker  selling  shares  to 
deliver  deeds  of  transfer  in  blank,  leaving 
the  name  of  the  buyer  to  be  filled  in  when 
the  dealer  should  have  found  a  purchaser ; 
tnd  mecording  to  this  practice,  the  deeds 
-of  transfer  were  delivered  by  Bourdillon 
to  Messrs.  Spurling  and  Bristow,  filled 
•up  as  to  the  number  of  shares,  fifty  being 
inserted  in  the  one,  and  thirty  in  the  other, 
but  in  blank  so  far  as  the  value,  distinctive 
munben  and  the  names  of  the  transferees 
irere  eoneemed.     The  actual  certificates  of 
the  plaintiff's  120  shares  of  20/.  each  had 
lanained  in  the  possession  of  the  company, 
but  the   broker  Bourdillon,  without  the 
authority  of  the  plaintiff,  obtained  them 
from  the  company  and  delivered  them  to 
Messrs.  Spurling  and  Bristow,  and  they 
Ihen  transferred  the  shares  to  the  defendant 
Mr.  P.  Spurling,   who.  forthwith   applied 
to  have  the  transfer  of  the  shares  into  his 
•name  registered  in  the  books  of  the  com- 
pany.    However,  before  this  registration 
was  completed,  the  plaintiff  discovered  the 
ftvadf  and  filed  the  bill  in  this  suit,  pray- 
ing thereby  that  the  two  deeds  of  transfer 
night  be  delivered  up  to  him,  and  for  an 
injunction  to  restrain   the  Great   Indian 
Peninsula  Railway  Company  from  taking 
toy  steps  to  perfect  the  title  of  the  defen- 
dsnt  P.  Spurling  to  the  shares  in  question. 
•Vice  Chancellor  Wood  made   a   decree, 
^ich  was,  in  effect,   according   to   the 
terms  of  the  prayer,  and  the  defendants 
Messrs.  S.  Spurling  and  Bristow  appealed 
H<dnst  it.     The  case  was  one  of  those 
^fortunate  ones  in  which  the  fraud  of 
*oine  third  person  must  inflict  a  loss  upon 
^e  of  two  other  innocent  parties,  and  the 
^ttestton  was,  upon  which  of  them  the  loss 
should  fall.     It  could  not  be  doubted  that 
^e«e  deeds  of  transfer  were  not  the  deeds 
^ihe  plaintiff;  on  this  point  there  could 
^  no  question :  it  was  clear  that  these 


shares  were  not  transferred  by  them,  for 
the  law  was  settled  upon  this  subject,  and 
the  safety  of  property  depended  upon  it. 
This  case  was  indeed  a  remarkable  instance 
of  the  value  of  the  existing  rule  of  law 
upon  the  subject.     To  permit  the  practice 
of  stock-brokers  and  stock-jobbers  to  pre* 
vail  against  such  a  rule  was  entirely  out  of 
the  question  ;  brokers  must,  like  all  other 
persons,  be  bound  by  the  law,  and  must 
observe  its  rules.     The  Court  had  to  con- 
sider what  was  the  consequence  of  this 
rule  as   affecting  the  case   before   them. 
The  plaintiff's  legal  title  to  these  shares 
remained  wholly   undisturbed,   and    that 
being  so,  and  he  being  the  legal  owner,  he 
was  entitled  to  the  relief  he  sought,  unless 
indeed  he  not  merely  wanted  equity— for 
the  mere  want  of  equity  in  him  ought  to 
have  been  the  subject  of  a  fresh  suit,  or  of 
a  cross-suit — but  unless  he  had  in  some 
manner  disentitled  himself  to  sue  in  this 
court  for  relief.     It  was  said  by  the  appel- 
lants that  the  plaintiff  had  so  disentitled 
himself  by  his  imprudence  in  executing 
the  deeds  of  transfer  in  blank,    that   a 
principal  could  limit  at  his  pleasure  the 
authority  of  his  agent,  and  that  the  plain* 
tiff  by  his  conduct  had  enabled  a  fraud  to 
be  committed  on  a  third  party.     Cases 
were  cited  to  shew  that  the  authority  given 
to  an  agent  could  not  be  limited  by  private 
instructions,  and  that  he  whose  negligence 
had  occasioned  the  loss  must  be  the  party 
to  bear  it.     These  were,  no  doubt,  good, 
sound  principles;  and  he  desired  to  say 
nothing  which  should  weaken  them ;  but 
the  question  in  this  case  was,  not  as  to  the 
principles  themselves,  but  as  to  their  ap* 
plication.  Such  principles  were  established 
to  protect  persons  who  might  otherwise  be 
defrauded,  and  not  to  facilitate  the  com- 
mission of  frauds.     They  might,  perhaps, 
have  applied  in  the  present  case  if  Bour* 
dillon  had  filled  up  the  numbers  of  the 
shares  in  the  books  of  the  company,  and 
the  names  of  the  transferees ;  but  to  apply 
them   in   favour  of  the  defendants  here 
would  be  to  apply  them  in  favour  of  those 
who  could  not  be  defrauded — persons  who 
accepted  deeds  knowing  that  they  had  no 
legal. validity.     It  would  be  stretching  the 
rules  beyond  the  reasons  on  which  they 
were   founded.     The    defendants    having 
knowingly  taken   the  shares  without   a 
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legal  title,  6oald  not  be  allowed  thus  to 
{>rotect  themselyes,  and  they  must  bear 
the  consequences ;  but  he  agreed  with  his 
learned  Brother  in  thinking  that  there  had 
been  so  much  negligence  on  the  part  of 
the  plaintiff,  that  there,  ought  to  be  no 
costs  to  him.  The  deposit  alone  would 
1>e  paid  over  to  the  respondent,  the  plain- 
tiff; and  the  other  defendants  must  pay  the 
costs  of  the  company. 


Justices.  "> 
t,  15,  30.3 


Lords  Justices. 
June  14, 


PAYNE  V.  MORTIMER. 


Voluntary  Bond — Marriage  Settlement 
'^Debtor  and  Creditor. 

A  father  having  given  a  voluntary  bond 
to  trustees,  conditioned  for  the  payment  after 
his  death  of  a  sum  of  money  to  them  for  the 
benefit  of  his  two  sons,  afterwards,  upon  the 
marriages  of  his  sons,  assented  to  such  bond 
being  settled  upon  trust  for  the  benefit  of 
these  sons  and  their  respective  wives  and 
children.  The  marriages  having  taken 
place  upon  the  faith  of  the  provision  thus 
assented  to,  one  of  the  Vice  Chancellors,  in 
a  suit  for  the  administration  of  the  father* s 
estate,  held  that  the  trustees  of  the  mar* 
riage  settlement  were  entitled  to  rank  as 
specialty  creditors  for  value,  and  the  Lords 
Justices,  on  appeal,  affirmed  the  decision. 

The  eases  of  George  v.  Milbanke  ( 1 ) ;  and 
The  East  India  Company  v.  ClaTcll  (2) 
observed  upon. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart,  reported  ante, 
p.  487>  where  the  facts  appear.  The  fol- 
lowing is  an  epitome  of  them.  The  late 
Mr.  Edward  Horlock  Mortimer,  in  the 
year  1842,  being  then  believed  to  be 
quite  solvent,  covenanted  with  trustees  on 
the  marriage  of  his  daughter  to  pay  for 
her  benefit  an  annuity  of  200/.,  and  that 
bis  executors  should,  on  bis  decease,  pay 
them  6,000/.  for  the  benefit  of  his  daughter 
and  her  children.  In  the  same  year  he 
entered  into  a  voluntary  bond  in  the  penal 
sum  of  57,200/.  with  three  trustees,  by 
way  of  provision  for  his  six  children.     In 


(1)  9  Yes.  190. 

(2)  Free,  in  Chanc.  877 ;  a.  c  Gilb.  87. 


1643,  two  of  his  sons  being  about  to  marry, 
various  communications  took  place  be- 
tween the  testator  and  the  relatives  of  the 
intended  wives,  when  be  informed  them 
of  the  fiict  of  the  giving  of  the  bond  to 
the  trustees  for  the  benefit  of  bis  chil- 
dren, and  that  his  sons  could  give  a  bond 
which  he  trusted  would  be  satisfmctory. 
A  copy  of  the  voluntary  bond  was  then 
forwarded  to  the  parties  and  marriage 
■settlements  were  made  in  October  1843, 
by  which  the  sons  assigned  their  intemt 
in  the  bond  to  trustees  (the  obligor  not 
being  a  party)  upon  trust  for  the  wives 
and  their  children  respectively.  The  mar^ 
riages  were  solemnised,  and  the  obligor 
died  in  the  year  1857  in  insolvent  circum- 
stances. A  suit  was  instituted  for  the 
administration  of  his  estate,  and  the  trus- 
tees of  the  settlements  claimed  to  be 
ullowed  to  rank  against  his  estate,  which 
consisted  wholly  of  personalty,  as  specialty 
creditors  for  vsiue,  which  Vice  Chancellor 
Stuart,  overruling  his  chief  clerk's  certi- 
ficate, allowed,  whereupon  the  plainti^ 
appealed  from  his  Honour's  deciaion. 
Among  the  evidence  was  that  of  Mr. 
Payne's  solicitor,  who  deposed  that  the 
two  marriages  of  the  sons  took  place  on 
the  faith  of  the  provision  made  by  Mr. 
Mortimer  for  them. 

Mr,  Malins  and  Mr,  Schomherg  anp* 
ported  the  appeal.— They  argued  that 
the  debt  on  the  testator's  estate 
merely  voluntary,  and  that  as  it 
the  hands  of  the  original  obligee  of  the 
bond,  no  subsequent  dealing  by  any  parties 
with  it  could  in  any  manner  alter  its  nature 
or  character,  unless  the  obligor  himself 
took  part  in  those  dealings,  which  in  this 
case  Mr.  Mortimer,  the  obligor,  had  not 
done,  he  being  no  party  to  the  settlements 
made  on  the  marriage  of  his  two  sons.  It 
was  impossible  to  draw  any  well-gioanded 
.distinction  between  the  consideration  of 
marriage  and  any  other  valuable  consider- 
ation. With  regard  to  ihe  reported  cases 
bearing  on  this  question,  it  was  to  be  ob- 
served that  not  one  of  them  was  a  pars 
simple  debt  incurred,  but  was  either  having 
reference  to  some  specific  matter  or  thing, 
as,  for  instance,  to  particular  lands,  to  a 
share  of  ascertained  property,  to  a  policy 
of  assurance,  to  a  deposit  of  deeds,  or  some 
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such  drcumstance,  and  bearing,  thereforoi 
no  application  to  a  case  like  that  before 
the  Court*  Those  cases  were  the  fol- 
lowing.— 

Kirk  v.  Clark,  Prec.  in  Cbane.  275 ; 

8.  e.  2  £q.  Abr.  165. 
George  y.  MUhanke,  9  Ves.  190, 195. 
AihUff  V.  Ashley,  3  Sim.  149. 
Meggiion  v.  Foster,  2  You.  &  C.  C.C. 
386;  8.C.  12  Law  J.  Rep.  (n.b.) 
Chanc.  415. 
They  said  that  the  only  case  applicable 
in  its  dreumstances   to  the  present  was 
that  of  the  East  India  Company  ▼.  ClaveU, 
[Lord  Jubtice  Kniqht  Brucb. — There 
are  Baily  ▼.  Lloyd  (8)  and  Dattbeny  ▼• 
Cockbum  (4).] 

l^he  learned  connsel  cited  also  Maunsell 
V.  White  (5)  and  the  statute  of  27  EUn. 
c,  4.  (against  fraudulent  conveyances). 

Mr.  Fooks^  for  other  parties,  supported 
the  appeal. 

Mr.  Baeon  and  Mr,  Freeling,  for  the 
respondents,  relied  upon  the  case  on 
which  the  Vice  Chancellor  grounded  his 
judgment,  namely,  George  v.  Milbanke^ 
and  contended  that  the  charge  was  a  bind- 
ing one  as  a  specialty  debt  against  the 
testator's  assets.  They  insisted  that  as 
where  real  estate,  or  any  other  specific 
thing,  was  the  subject,  an  assignee  for 
Talue  would  prevail,  a  bond  on  covenant 
could  not  be  otherwise  treated ;  and  tbitt  it 
appeared  firom  the  authorities  that  a  pro- 
missory note  or  bill  of  exchange,  duly 
negotiated,  would  confer  a  similar  right. 
They  cited  :— 

Prodgers  ▼•  Langham,  Sid.  188. 
Croflon  V.  Ormsby,  2  Sch.  &  Lef.  583. 
Fairebeard  v.  Bowers,  2  Vem.  202. 
Hart  V.  Middlekurst,  8  Atk.  871. 
Tanner  v.  Byne^  1  Sim.   160;    s.  c. 

6  Law  J.  Rep.  Chanc.  125. 
Martyn  v.  Maenawutra^  4  Dm.  &  W. 

411,  419. 
Skeeles  v.   Shearly,    8    Myl.  &  Cr. 
112;    B.C.  6  Law  J.  Rep.   (n.8.) 
Chanc.  21 ;  8  Sim.  153;    but  see 
now  1  &  2  Vict  c.  110.  s.  11. 
KnatehbuU  v.  Fearnhead,  Ibid.  122« 
Bayley  v.  BouksoU,  4  Russ.  845. 

(8)  7  Law  J.  Rep.  Chanc.  98. 

(4)  1  Mer.  626. 

(5)  4  H.L.  Caa.  1089« 


Mr.  Sehomberg  was  heard  in  reply. 

June  80.«-LoRD  JusticrKnight  Brucb. 
«— In  the  year  1 842,  the  late  Mr.  Mortimer^ 
of  whose  assets  in  this  case  we  have  to 
dispose,  entered  into  a  covenant  for  the 
payment  of  5,000/.  after  his  death  for  cer- 
tain purposes.  This  was  contained  in  hi|i 
daughtei^s  settlement,  which  was  in  con* 
sideration  and  in  contempUtion  of  her 
marriage,  which  afterwards  took  place,  I 
believe  in  the  same  year.  Mr.  Mortimer 
died  in  1857,  and  in  that  or  the  next  year 
the  trustees  of  the  covenant  became  imme- 
diate creditors  on  the  assets  for  this  sum 
of  5,000/.— specialty  creditors,  of  course, 
for  value.  It  appears,  also,  that  in  1842, 
the  year  of  his  daughter's  settlement  and 
marriage,  but  after  the  marriage,  Mr. 
Mortimer  executed  a  voluntary  bond  for 
securing  a  large  sum  of  money,  to  be  paid 
upon,  or  soon  after,  his  death,  for  the  benefit 
of  some  of  his  children.  There  was,  I  re- 
peat, no  valuable  consideration,  but  the 
■transaction  is  not  proved  to  have  been  an 
unfair  one.  The  obligor  certainly  was 
bound  by  the  bond  ;  and  it  does  not  appear 
that  when  he  executed  it  he  was  insolvent, 
or  contemplated  insolvency,  or  expected 
or  believed  that  he  should  die  insolvent, 
though  in  fact  he  did,  more  than  fourteen 
years  afterwards,  die  insolvent.  It  is  con- 
ceded that,  in  this  jurisdiction,  some  por- 
■tion  of  the  bond  debt  must,  on  the  ground 
.of  absence  of  valuable  consideration,  be 
postponed  to  the  covenant  debt ;  but  it 
appears  that  two  of  the  sons  beneficially 
intercBted  under  the  bond  did,  in  the  tes- 
tator's lifetime,  assign  their  portions  or 
parts  of  their  portions  of  the  bond  debt, 
on  the  occasion,  and  in  contemplation,  of 
the  respective  marriages  of  these  two  sons ; 
and  therefore  for  value.  This  happened 
in  the  year  1848,  and  for  the  interests  in 
the  voluntary  bond  debt,  thus  assigned 
for  valuable  consideration,  a  claim  is  made 
to  equal  rank  in  equity  against  the  assets 
with  the  covenant  debt.  Such  is  the  dis- 
pute before  us.  Now,  clearly  at  law,  the 
covenant  debt,  and  the  whole  of  the  bond 
jdebt,  being  both  specialty  debts,  stand  on 
an  equal  footing.  For  no  purpose  of  an 
action,  for  no  purpose  merely  legal,  is  the 
bond,  wholly  or  partially,  less  entitled  to 
payment,  or,  if  I  may  so  express  myself. 
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of  lower  rank  than  the  covenant,  of  which 
the  original  consideration  was  valuable. 
The  controversy  for  priority  is  one  arising 
and  to  be  decided  upon  rules  of  equitable 
as  distinguished  from  those  of  legal  admin- 
istration, and  certainly  the  rules  of  equit- 
able administration  do  sometimes  make  an 
important  distinction  between  debts  for 
Talue  and  debts  incurred  voluntarily, 
which  in  all  other  respects  stand  on  the 
same  footing.  But  the  point  for  decision 
here  is,  whether  •  a  specialty  debt  created 
voluntarily,  but  during  the  life  of  the 
debtor  assigned  for  value  by  the  creditor 
to  a  third  person,  the  owner  of  it  accord- 
ingly in  equity  at  the  time  of  the  debtor's 
death,  is  obnoxious  to  the  equitable  rule  of 
administration,  which  prefers,  or  generally 
•prefers,  debts  for  value  to  debts  of  the 
same  or  of  a  higher  class  not  for  value  ?  I 
think  that  it  is  not;  my  opinion  being, 
that  the  difference  between  the  present  case 
and  such  a  case  as  that  of  Qeorge  v.  MiU 
banke,  on  which  Sir  William  Grant  has 
observed  particularly  in  Daubeny  v.  Cock" 
bumf  is  a  difference  of  accident  merely,  and 
not  essential.  The  principle— I  think  the 
rational  and  correct  principle— on  which 
George  v.  Milhanke  was  decided,  applies, 
in  my  judgment,  to  the  present  dispute, 
and  determines  it.  The  fact  that  neither 
of  the  debts  in  the  present  instance  was 
payable  in  the  debtor's  lifetime  is,  I  think, 
immaterial ;  nor  do  I  consider  the  well- 
known  principle  or  rule  on  which  Cator  v. 
Burke  (6),  and  other  decisions  of  that  class, 
proceeded,  to  have  any  application  here  in 
4kvour  of  the  covenant  debt.  The  dispute 
is  only  between  general  creditors  of  a 
deceased  debtor— one  saying  that  he  ought 
to  be  paid  out  of  the  assets  in  preference 
to  the  other,  whieh  the  other  denies.  Bat 
the  debtor's  estate  is  not  concerned  in  the 
matter,  since  to  its  extent  it  is  liable  to 
pay  the  whole  of  each  debt.  Primd  facie 
all  specialty  creditors  of  a  deceased  person 
stand  equally  as  claimants  against  hift 
-assets.  If  one  among  them  asserts  a  right 
in  equity  superior  to  the  rest— a  right 
incapable  of  assertion  at  law  — a  right 
which  the  law  does  not  acknowledge— it 
is  for  him  to  establish  it.  This  the  cove* 
nant  creditors  have  done,  I  conceive,  with 

(6)  IBro^aC.  134.  .    . 


regard  to  the  nnassigned  parts  of  the  bond 
debt,  but  not  with  regard  to  the  parts  of  it 
assigned  for  value.  The  circumstance  that 
in  one  instance  the  valuable  consideration 
was  by  immediate  contract  with  the  debtor, 
and  in  the  other  not  so,  but  by  a  contract 
in  his  lifetime  with  the  equitable  owner  of 
parts  of  the  debt,  originally  voluntary— a 
contract  made  after  the  debt  had  been 
incurred,  though  it  was  not  to  be  paid  in 
the  debtor's  lifetime— is,  in  my  judgment, 
for  every  present  purpose  immaterial;  I 
concur,  therefore,  in  the  Vice  Chancellor's 
conclusion.  It  may  be  superfluoas  to  add« 
that  I  lay  no  stress  on  any  communication 
made  by  or  to  the  obligor  after  the  execu- 
tion of  the  bond. 

Lord  Justicb  Turner. — This  is  a 
question  whether  a  voluntary  bond  as- 
signed for  value  ought,  in  the  administra- 
tion of  assets,  to  stand  upon  the  same 
footing  as  a  bond  originally-  g^ven  for 
value?  The  Vice  Chancellor  Sir  John 
Stuart  has  been  of  opinion  that  it  ought, 
and  I  agree  in  that  opinion.  It  was  not 
denied  on  the  part  of  the  general  creditors 
on  whose  behalf  the  case  was  aigned,  that 
in  the  absence  of  fraud,  a  voluntary  as- 
signment of  personal  estate  is  made  good 
against  creditors  by  a  subsequent  assign- 
ment of  it  for  valuable  consideration.  But 
it  was  said  that  this  was  only  by  operation 
of  the  statute  of  Elizabeth,  preventing  the 
author  of  the  voluntary  instrument  firom 
disputing  the  right  of  the  alienee  forTslue, 
and  that  the  assignment  for  value  could 
not  change  the  nature  of  the  original  debt, 
and  convert  an  obligation  which  was 
voluntary  in  its  inception  into  an  obligation 
for  valuable  consideration.  Lord  Bldon, 
however,  in  George  v.  MUbanke^  did  not 
put  the  case  upon  the  statute  of  Elisabeth. 
He  had  regard,  no  doubt,  and,  indeed,  the 
report  shews,  although  but  obscurely,  that 
he  had  regard  to  the  proviso  in  the  statute 
which  protects  alienees  for.  value  only  in 
the  case  of  absence  of  notice,  and  he  pats 
the  case  upon  the  ground  of  the  assignee 
for  value  having  a  better  equity  than  the 
general  creditors  of  the  settlor.  It  may 
be  worth  observing  that  the  proviso  in  the 
statute  of  13  Eliz.  c.  5.  is  in  these  terms : 
"  Provided  also,  and  be  it  enacted  by  the 
authority  aforesaid,  that  this  act,  or  any- 
thing therein  contained,  shall  not  extend  to 
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■ny  ntate  or  intereit  in  Undt,  tenements, 
hereditament!,  leasei,  rents,  commons,  pro- 
Gt«,  goodi  or  chattelt,  had,  made,  conveyed 
or  aaaured,  or  hereafter  to  be  had,  made, 
coDTeyed  or  asiared,  which  estate  or  in* 
icrett  is  or  shall  be  upon  good  consider- 
ation, and  bond  fide  lawfully  conveyed  or 
uiared  to  any  person  or  persons,  or  bodies 
politic  or  corporate,  not  having  at  the  time 
pf  such  conveyance  or  assurance  to  them 
made,  any  manner  of  notice  or  knowledge 
of  inch  covin,  fraud  or  collusion  as  afore- 
(lid,"  And  npon  referring  to  Lord  Eldon'a 
judgment  in  Gterge  v.  Mitbankt,  it  ii  to 
be  observed  that  be,  when  the  oaose  first 
eame  on,  desired  it  to  stand  over  to  look 
into  the  case  of  The  East  India  Company 
V.  Clavell,  and  in  that  part  of  bis  judgment, 
1  God  him  saying  this,  "  I  doubt  whether 
it  will  not  be  found  in  the  circumstances 
of  that  case  that  the  child  was  not  a  pure 
Tolanteer.     If  it  can  be  supported,  as  here 
itated,  it  goes  a  great  way  to  decide  this 
cate;   for,    though  this  is  the  case  of  a 
ittanger,  there  ii  no  difference  between  a 
voluntary  aettlement  made  good  by  a  aub- 
sequent  marriage,  and  one  made  good  by 
a  subsequent  advance  of  money.    There 
'»  a  good  deal  of  difficulty  in  supporting  it 
upon  anything  but  the  subsequent  transac- 
lion.     The  circumstances  of  notice  ore  not 
immaterial.      What   Mark    Milbanke"— 
that  should  be,  What  Sir  Ralph  Milbanke 
—"gave  by  that  deed  was  a  direction  to 
the  trustees  to  raise  a  sum  of  money.     The 
person   taking  under   that  direction    has 
clear  notice  what  he  is  to  take ;  and  that, 
if  the  party  from  whom  he  takes  was  him- 
self claiming  that  interest,  it  would  be  sub- 
ject t?  the  debts.     Then,  it  is  said,  they 
bad  not  notice  of  the  situation  of  Sir  R;ilph 
Milbanke,  and  that  the  state  of  hi>  afihirs 
was  such  aa  to  make  it  probable  this  might 
be  resorted  to  as  part  of  his  osseU.     That 
ii  only    notice   that  it   might   be   so   oi 
not,  for  it  depends  upon  the  state  of  hit 
aifairs,    not   at  the   time  of  that  trani< 
action,  but  at  hU  death."     So  that  Lord 
Eldon  there  refers  to  the  point  of  notice, 
and  I  have  no  doubt  that  what  was  passmg 
through  his  mind  on  the  subject  had  refer- 
eoce  to  the  proviso  in  the  statute  of  the  13 
Eiiz.  c.  5,  of  the  effect  of  notice  binding 
an  alienee  for  value,  and  taking  the  case 
out  of  the  protection  givcQ  by  that  proviso. 


I  think,  therefore,  the  principle  on  which 
Lord  Eldon  decided  the  case  of  Qeorgt  v. 
Milbanie  reaches  the  present  case.  The 
bond  eonitilutes  a  good  specialty  debt  at 
law  against  the  obligor ;  and  the  question 
is,  whether  this  Court  is  to  cut  it  down 
against  the  alienee  for  value  in  favour  of 
tlie  general  creditors?  The  case  of  The 
Eatl  India  Company  v.  Clapell  is  to  be 
found  in  the  registrar's  minute-book  under 
the  title  of  The  Eatl  India  Company  v. 
i^Aepyorci,  and  I  think  it  extremely  probable 
that  Lord  Eldon  did  not  see  the  decree  in 
The  Eatl  India  Ctympany  v.  ClaveU,  as  it 
is  not  entered  in  the  registrar's  book,  but 
is  to  be  found  in  the  registrar's  minnte- 
book.  That  case  was  much  relied  on  on 
behalf  of  the  creditors,  as  shewing  that 
Mr.  Clavell — who  in  that  case  had  become 
entitled  by  marriage  to  6,000/.,  secured 
by  a  voluntary  stttlement— was  postponed 
to  the  East  India  Company,  who  were 
bond- creditors  of  the  settlor.  But  the 
ease,  even  as  reported,  has  no  application 
to  the  present,  for  the  settlement  whether 
voluntary  or  not,  was  not  held  to  be  void 
against  the  creditors  of  the  settlor,  and 
could  not  be  so  held,  the  East  India  Com- 
pany not  being  creditors  at  the  date  of 
it.  And,  upon  reference  to  the  registrar's 
minute  of  the  ease,  with  a  copy  of  which 
I  have  been  favoured,  it  appears  that  the 
facts  are  not  fully  stated  in  the  Reports. 
There  was  there  a  term  of  1,000  years  for 
raising  this  5,000/.  for  the  benefit  of  one 
of  the  daughter*  of  Sir  Edward  Littleton, 
who  married  Mr.  Clavell ;  and  the  case 
was,  that  the  settlement  by  which  thia 
5,0001.  had  been  voluntarily  settled  for  the 
benefit  of  the  daughter  was  produced  to 
Mr.  Clavell  on  the  maratage,  and  it  was 
said  he  married  on  the  faith  of  that  settle- 
ment. It  appears  that  one  of  the  trusts 
of  that  term  of  1,000  years  in  that  case  was 
to  raise  2,000/.  for  payment  of  such  debts 
as  Sir  Edward  Littleton  should  appoinL 
Now,  Sir  Edward  Littleton  bad  entered 
into  articles  with  the  company,  by  which 
he  had  bound  himself  to  account,  of  course, 
for  what  he  should  receive  in  the  course  of 
the  duties  of  tlie  office  to  which  he  was 
appointed ;  and  he  had  not  only  entered 
into  that  covenant,  but  had  given  a  bond 
in  the  penalty  of  2,000{.  for  performance 
of  articles,  in  which  Sbeppard,  the  defen* 
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dant,  I  think,  had  joined  as  surety.  Now, 
it  appears  by  the  registrar's  minute-book 
that  that  bond  was  conditioned  only  for  the 
due  management  of  Sir  Edward  Littleton 
during  five  years  only,  and  the  decree  was 
for  an  account  of  the  losses  sustained  by 
the  East  India  Company  during  the  five 
years,  and  of  what  satisfaction  the  com- 
pany had  received.  What  they  had  re- 
ceived during  the  five  years  or  afterwards 
was  to  go  towards  satisfying  their  losses, 
and  what  should  be  remaining  due  was  to 
be  satisfied  out  of  Sir  Edward's  personal 
estate  ;  and  if  the  personal  estate  should 
be  deficient,  the  deficiency,  not  exceeding 
2,000/*,  was  to  be  made  good  out  of  the 
monies  to  be  raised  by  the  sale  of  the 
term— -taking  that  very  sum  of  2,000/., 
not  as  the  penalty  of  the  bond,  as  it 
would  appear  in  the  reports  in  Gilbert 
and  in  Precedents  in  Chancery ^  but  as  the 
sum  of  2,000/.,  which  was  secured  by  the 
trusts  of  the  term.  A  sale  was  directed  of 
the  fee  in  the  estate,  and  the  Master  was 
to  estimate  the  difierence  between  the  value 
of  the  term  and  the  value  of  the  fee.  That 
difference,  together  with  the  2,000/.,  was 
ordered  to  be  set  apart  to  abide  the  result 
of  the  account ;  that  is,  put  out  on  security 
liccording  to  the  then  practice  of  the  Court 
— not  paid  into  court,  but  secured  in  order 
to  abide  the  result  of  what  might  be  found 
due  from  Sir  Edward  Littleton  to  the  East 
India  Company;  and  the  surplus  of  the 
monies  arising  from  the  sale  was  ordered 
to  be  applied  according  to  the  decree  in 
Mr.  Clavell's  suit,  that  is,  in  payment  of 
the  5,000/.  for  which  he  had  got  the  decree. 
Then,  if  the  company  should  appear  to 
have  received  more  than  would  satisfy  their 
losses  during  the  five  years,  the  surplus 
was  to  be  applied  to  the  general  account 
between  them  and  Sir  Edward  Littleton, 
and  any  deficiency  of  the  surplus  to  answer 
what  might  be  due  on  the  general  account 
was  to  be  made  good  out  of  the  residue  of 
the  personal  estate  not  applied  to  the  losses 
during  the  five  years ;  and  the  question 
was  reserved  whether,  if  this  residue  of 
the  personal  estate  should  not  be  sufllcient 
to  answer  what  was  due  on  the  general 
account,  the  1,000  years'  term  ought  not 
to  be  made  liable,  not  to  the  satisfaction  of 
all  the  debts,  but  "to  the  satisfaction 
thereof*'  (that  is»  of  the  deficiency)  so  far 


as  any  pan  of  the  personal  estate  hsd  been 
applied  in  respect  of  the  1,000  years'  tenn 
towards  satisfaction  of  the  losses  daring 
the  five  years,  in  the  case  of  marshalling. 
The  value  of  the  inheritance  was  also  to 
be  subject  to  the  company's  aatis&etioii, 
BO  far  as  it  should  appear  that  they  had 
any  subsisting  demand  against  Sir  Edward 
Littleton  which  could  affect  his  inberitanee. 
It  is  clear,  therefore,  in  that  case  that  Mr. 
Clavell  was  not  postponed  to  the  company 
except  to  the  extent  of  2,000/.,  secarad  by 
the  term  for  the  payment  of  debts,  and  that 
the  case  does  not,  either  as  reported,  or 
upon  the  more  accurate  statement  to  be 
found  in  the  registrar's  minute-book,  fur- 
nish any  authority  whatever  in  favour  of 
the  general  creditors.  This  appeal  must 
consequently  be  dismissed,  and,  I  think, 
dismissed  with  costs. 


M 
Jan 


.R.     \ 
•  81.  S 


GEORGE  V.  WHITMORE. 


Practice — Trial  by  Jury, 

In  eatea  requiring  a  jury  under  the  21  ^ 
22  Fict.  c.  27,  the  practice  of  the  Court  « 
granting  issues  will  be  followed;  and  there' 
fore  before  the  hearing  the  Court  wiU  not 
summon  a  jury  without  the  consent  of  the 
defendant. 

This  was  a  motion  for  the  appomtment 
of  a  jury  to  try  a  question  of  fact.  The- 
affidavit  made  in  support  of  the  motion 
stated  that  there  was  a  conflict  of  tes- 
timony between  the  parties,  and  that  the 
truth  could  only  be  ascertained  by  the  ex- 
amination of  witnesses  before  a  jary. 

Mr.  W.  Mwris,  in  support  of  the  motioa. 
—If  the  application  is  refused,  the  parties 
will  have  to  proeeed  to  a  bearing,  and  the 
evidence  must  be  taken  either  by  affidavits 
or  before  the  examiner,  but  without  any 
beneficial  result ;  and  the  expense  will  be 
incurred  without  benefit. 

Mr.  De  Gex,  for  the  defendant,  stated 
that  he  was  instructed  to  oppose  the  appli- 
cation. 

The  MasteE  op  the  Rolls.— It  it  im- 
possible to  grant  this  motion  without  eon- 
sent  at  this  stage  of  Uie  proceedings*  ^^ 
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would  be  necetiary  to  hear  the  ease  upon 
the  cTidence  to  determine  whether  it  would 
be  Decenary  to  require  the  aisiatanee  of  a 
jury.  There  must  bo  a  ground  for  the 
ipplieation ;  it  cannot  be  made  ex  parte. 
TlieSI  &  22  Vict.  c.  21.  has  enabled  the 
Court  to  do  bj  a  jury  what  it  formerly  did 
by  iuut.  The  practice,  therefore,  of  the 
Canrt  in  granting  isanei  mutt  be  followed. 
Then,  after  uiiwer,  if  couniel  on  both 
■idet  iCate  that  the  facts  are  so  complicated, 
or  tbat  the  testimony  is  so  conflicting;, 
that  it  would  he  impossible  satiifaotorily 
lo  decide  the  question  without  an  issue, 
Ihe  Court  will  immediately  make  the 
order.  And  in  the  present  case,  if  counsel 
on  both  lidei  will  aasure  me  that  the  case 
Ji  lueh  as  to  make  it  desirable  that  it 
ihould  be  tried  by  a  jury,  I  will  make  the 
order  before  the  hearing ;  but  that  cannot 
be  done  in  the  absence  of  consent.  As 
the  question  ii  new,  the  costs  muit  be 
cotCs  in  the  cause. 


fEx  parU  vollabton,  in 
ioiDs  Jdsticbs.  J      re  the  houb  goukties 


Compavi/ — Winding  up— Contribviory— 
ifitrgpreten  tation — Fo  rjeilure. 

W.  aa*  induced,  on  the  repretentalion  of 
Iht  teerelary  of  a  joint-ttoek  company  that 
there  leere  lo  be  tteo  medical  referee*,  and 
that  he  might  be  appointed  one,  lo  take 
300  tharet,  whereupon  he  vias  appointed  to 
the  office.  Soon  afleraardt  W.  ditcovered 
that  there  teere  four  intlead  of  tuo  medical 
refcreei,  on  which  he  resigned  Ati  office  and 
demanded  back  the  money  he  had  paid  for 
the  iharei.  By  the  deed  of  settlement  it 
»ai  provided  thai  if  any  shareholder  did 
net  pay  his  calls  the  secretary  might  send 
notice  Teqvirintf  payment  within  twenty- 
otie  days,  and  if  the  calls  were  not  paid 
the  directors  night  declare  the  shares  for- 
feited.  W.  (under  the  foregoing  cireum- 
itances)  refused  to  pay  his  calls,  and  the 
lecrelary  tent  htm  the  required  notice,  and 
added  that  if  the  calls  were  not  paid  within 
tuenty-one  days  his  shares  would  be  for- 
feited, ff,  made  default,  and  took  no  fur- 
ther notice  of  the  matter,  and  the  directors 
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within  the  twenty-one  days  declared  a  for- 
feiture, but  allotted  W.'s  name  to  remain 
on  the  share  register  for  more  than  two  years, 
when  the  company  was  wound  up.  One  of 
the  Vice  Chancellors  decided  that  there  had 
been  no  such  misrepresentation  by  the  com- 
pany  as  absolved  ff.  from  liability  as  a 
shareholder,  and  that  upon  the  construction 
of  the  deed  of  settlement  the  forfeiture  of  Ihe 
shares  had  net  been  completed,  and  that 
fV.'s  name  must  be  placed  on  Ihe  list  of 
eontribulories.  On  appeal,  it  was  held, 
(affirming  His  Honour's  decision)  that 
there  was  no  such  misrepresentation  or 
breach  of  faith  as  would  exonerate  fV;  but 
(reversing  the  same  decision)  that  there 
had  been  an  absolute  forfeiture  submitted  to 
by  W,  whose  name  must  therefore  be  re- 
movedfrom  the  list. 

Their  Lordships  also  held,  that  whether 
the  directors  declared  the  forfeiture  before 
or  after  the  twenty-one  days  was  a  matter 
of  form  and  not  of  substance. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Kindersley,  on  nn  ad- 
joumed  summons  from  chambers,  refusing 
to  remove  the  name  of  Dr.  Wollaaton  from 
the  list  of  contributories,  upon  which  he 
had  been  placed  by  the  chief  clerk  of  his 
Honour. 

The  Home  Counties  and  General  Life 
Assurance  Company  was  established  in 
1853. 

The  deed  of  settlement  was  dated  the 
80th  of  July  in  that  year,  and  the  company 
was  registered  on  the  10th  of  August  fol> 
lowing.  The  shares  were  \l.  each,  pay- 
able in  two  instalments. 

The  two  important  clauses  of  the  deed 
were  the  lOlst  and  103rd,  which  ware 
respectively  as  follows  : — 

lOlst.  "That  in  case  any  shareholder 
shall  refuse  or  n^lect  to  pay  such  further 
sum  of  lOf,  per  share,  or  any  part  thereof, 
as  and  when  called  for,  in  pursuance  of  the 
last  preceding  clause  hereof,  with  interest, 
if  any,  payable  thereon,  and  shall  continue 
in  such  default  for  the  space  of  two 
calendar  months  after  the  day  appointed 
for  the  payment  thereof,  the  secretary 
shall  send  to  such  shareholder  a  notice 
in  writing,  specifying  the  amount  due 
and  requiring  payment  thereof  within 
twenty-one  days   from  the  date  of  such 


rtt^^SCt*''^  ■  «f  not  \e*  tS  *«>*•  ^ 
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b«rnTe  Wednesday  then  next  ensuinf;,  they 
mnit  commence  leKal  proceedings  for  the 
recovery  of  it.  Tboie  proceedings,  how- 
CTer,  were  never  commenced  ;  but  on  the 
9th  of  May  18S5  a  resolution  was  passed, 
to  the  efTcet  that  those  shareholders  who 
had  not  fully  paid  and  satisfied  the  respec- 
tive calls  upon  their  subscribed  shares 
ihoiild  receive  notice  to  do  so  forthwith, 
■nH  that  unlesi  the  said  shares  were  fully 
pxid  and  satisfied  within  twenty-one  days 
from  the  date  of  the  notice,  then  and  in 
>uch  case  the  said  unpaid  shares  should 
be  immediately  forfeited  to  the  sole  and 
exclusive  use  of  the  company,  under  and 
by  virtue  of  the  101  st  clause  of  the  deed  of 
settlement.  On  the  5th  of  June  1855  they 
■ent  a  notice  of  that  resolution  to  Dr.  Wol< 
Isston's  solicitor,  and  demanding  the  pay- 
ment of  the  lOOl-  within  twenty-one  days 
&om  the  date  of  the  notice. 

At  the  same  time  the  secretary  wrote  to 
Dr.  Woilaston  the  following  letter:— 
"  29,  Xew  Bridge  Strett,  BIsekfHsrt, 

Jnnt  S,  IMS. 
"  Sir, — In  accordance  with  a  resolution 
of  the  board  of  directors,  passed  on  the 
9th  of  May  1855,  I  now  beg  to  give  you 
notice  that  unless  the  call  of  lOOi.  on  200 
sliarea  subsctilied  for  and  held  by  you  in 
this  company  be  fully  paid  within  twenty- 
one  days  from  this  date,  then  and  in  that 
caae  the  said  ZOO  shares  will  be  imme- 
diatety  forfeited  to  the  sale  and  exclusive 
use  of  the  company,  and  that  your  interest 
in  the  same  will  finally  cease.  Annexed 
is  a  copy  of  the  resolution. 

"I  am,  sir,  yours,  Sc. 
"(Signed)  John  Mills,  Secretary." 
Before  the  expiration  of  the  twenty-one 
days,  they  declared  the  shares  of  Dr.  Wol- 
hston  forfeited.  The  lOOf.  was  never  paid, 
and  no  communication  of  any  kind  passed 
between  the  parties.  The  company  made 
no  further  declaration  of  forfeiture,  and 
took  no  steps  to  enforce  payment  of  the 
cail  due.  They  continued  carrying  on 
business  as  usual,  until  a  petition  was 
presented  in  December  1857  to  have  the 
company  wound  up,  and  on  the  I5th  of 
January  1858  an  order  absolute  to  that 
effect  was  made  by  Vice  Chanoellor  Kin- 
dersley.  Upon  searching  the  register- 
book  of  shareholders,  it  was  found  that 
Dr.    Wotlaston's  name    had    never    been 


removed,  but  that  he  was  still  entered 
as  the  holder  of  200  shares.  It  also 
appeared  that  in  none  of  the  returns  made 
in  each  half-year  by  the  company  of 
all  persons  who  had  ceased  to  be  share- 
holders, in  pursuance  of  the  11th  section, 
7  &  8  Vict.  c.  110,  did  Dr.  Wollaston'i 
name  appear.  The  section  is  this  :— 
"  That  in  the  months  of  January  and  July 
in  every  year  the  directors  of  every  joint- 
stock  company  completely  registered  under 
this  Act  shall  make  the  following  returns 
to  the  Registrar  of  Joint-Stock  Companies, 
namely,  a  return,  &c.  ...  of  every 
transfer  of  any  share  in  such  company 
which  shall  have  been  made  since  the  pre- 
ceding half-yearly  return,  &c.  .  >  .  and 
which  shall  have  come  to  the  knowledge 
of  the  directors;  and  alio  a  return,  &c. 
.  ,  ,  of  the  namea  and  places  of  abode  of 
all  persons  who  shall  either  have  ceased 
to  be  shareholders  of  such  company,  or 
have  become  shareholders  of  such  com- 
pany otherwise  than  by  a  transfer  as 
aforesaid,  since  the  preceding  half-yearly 
return,  &c.  .  .  .  and  if  within  any  sucb 
period  any  such  return  be  not  made,  then, 
on  conviction  thereof,  every  director  of 
such  company  shall  he  liable  to  pay  a  aum 
not  exceeding  20/." 

The  chief  clerk  placed  the  name  of 
Dr.  Woilaston  on  the  list  of  contribu tones, 
which  wai  affirmed  by  the  Vice  Chancellor 
(1),  and  from  that  decision  Dr.  Woilaston 

(1)  A)  tbeLord*  JutlioN  differed  rrom  the  Vici 
ChaDcelioTODthequeitionaffDrreilureartheilUTes, 
itseemtpropeTtoiuMnbiaHonour'ajudgmentiWhicb 
ms  SI  (uIIdwi  : — EverTthing  that  could  be  isjd  on 
bchilfofDr.  WollMtanin  thi*  cMehMbMauidi 
but  (till,  notiriChiUnding  all  that,  I  siD  of  opinioa 
that  hit  name  muit  be  retained  upon  tbe  lift  of  con. 
Iribuloriei  to  this  companj.  I  do  not  think  that  be 
ii  eiitilled,  notwithatanding  the  ciicumatancet  under 
which  be  tmcame  a  iharsholder  in  it,  to  laj  that  ht 
is  not  now  liable  si  a  contribntory.  The  caw  wu 
contnted  opon  two  gronndi:  one,  that  there  was 
miirepreseDtatioD  an  the  part  a(  the  compmny;  the 
other,  that  hii  iharn  were  foifeitcd.  With  regard 
to  the  llrat  groand,  on  the  plaiaait  principlea,  no 
man  oaa  enforce  agalnil  mother  a  contract  into 
which  he  ha*  rraudutenll;  led  that  other  person  j 
and  on  the  same  plain  principle,  a  body  of  meii,  s 
eompanj,  cannot,  jui  eompaaj,  enforce  againit  any 
man  a  oontrset  into  which  he  may  hare  been  so 
ltd  by  them.  The  qneilion  then  is,  what  cdh- 
atitutea  s  rrandnlent  lepraaentation  by  the  com- 
pany t  You  cannot,  of  courw,  have  the  repieieD- 
tatioD  of  each  individual  ahateholder  in  the  com- 
panyj  and,  therefore,  the  difficulty  slwaya  ii  to  aay 
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appealed.  It  appeared  from  the  evidence 
that  of  the  office  bearers  of  the  company, 
thirteen  in  number  (exclusive  of  the 
bankers),  when  Dr.  AVollaston  took  his 
shares,  only  five  held  200  shares,  seven 
held  only  100  shares,  and  one  only  50 
shares. 


Mr*  Gkuae  and  Mr,  Brookahank^  for 
the  appellant,  argued  that  Dr.  Wollaston 
had  signed  the  deed  of  settlement  for  shares 
under  an  entire  misconception,  and  also 
under  very  serious  misrepresentations  made 
to  him  by  the  secretary,  for  whose  misre- 
presentations the  company  were  answerable. 


what  ought  to  be  treated  at  a  representation  of  the 
company  or  body  of  men  composing  it  ?  In  Brocks 
weirs  caaeQ)  I  thought  it  justice  that  where  diree- 
tori,  whose  duty  it  is  to  make  reports  to  the  com- 
pany, make  fraudulent  statements  in  their  reports, 
and  the  company  adopts  those  reports,  they  cannot 
be  entitled  to  insist  upon  the  performance  of  a  con- 
tract into  which,  upon  the  faith  of  those  fraudulent 
reports  being  correct,  another  person  may  hare  enter- 
ed with  them.  In  NicoVt  case  (2)  the  learned  Judges 
were  not  all  of  the  same  opinion.  The  Lord  Chan- 
cellor thought  the  representation  was  not  that  of 
the  company.  I  think  Lord  Justice  Knight  Bruce 
was  also  of  that  opinion,  or  inclined  towards  it. 
But  Lord  Justice  Turner  seemed  to  be  of  a  dif- 
ferent opinion.  The  case  was,  howerer,  decided 
on  another  point.  What  I  have  to  determine  here 
is,  whether  there  was  a  representation  by  the  com- 
pany, on  the  faith  of  which  Dr.  Wollaston  became 
a  shareholder ;  and  whether  that  representation,  if 
any,  was  false.  Now,  in  the  first  place,  there  does 
not  appear  to  have  been — ^nor  do  I  understand 
that  it  was  contended  that  there  was — any  misre- 
presentation by  Mr.  Rathbone.  He  only  told 
Br.  Wollaston  that  he  could  get  him  appointed  as 
one  of  two  medical  referees,  and  that  the  probable 
income  of  his  appointment  would  be  for  the  first 
year  about  4001.  or  5002.  At  all  events  it  does  not 
appear  that  there  was  any  wilful  misrepresentation 
by  Kathbone.  Well,  then,  how  stood  the  case 
when  Dumford  called  upon  Dr.  Wollaston  ?  Why, 
as  it  seems  to  me,  thus.  His  appointment  was  not 
then,  in  reality,  in  any  way  dependent  on  his  taking 
shares.  He  signed  the  deed  for  ten  shares  on  the 
2ath  of  January  1854.  On  the  80th  the  directors 
sigrned  the  resolution  appointing  him  the  medical 
examiner  of  the  company  at  a  salary  of  a  guinea 
for  every  case  reported  upon,  and  from  the  day  of 
his  executing  the  deed  for  an  amount  of  not  less 
than  200  shares.  That  resolution  was  on  the  30th 
of  January  1854.  At  that  time  Dr.  Wollaston  had 
not  been  led  to  take,  and  had  not  taken,  the  200 
shares.  Hetook  those  subsequently.  The  conduct  of 
Mr.  Dumford  appears  to  me  to  have  been  very  much 
like  that  of  a  person  *'  tickling  a  trout,*'  and  if  it 
had  or  could  have  had  no  other  effect,  it  certainly 
should  have  put  Dr.  Wollaston  on  his  guard.  It 
did  not,  however,  produce  that  result,  and  Dr. 
Wollaston  signed  the  deed  for  the  200  shares. 
Well,  but  then,  admitting  that  he  did  so  on  the 
faith  of  a  representation  made  to  him  by  Dumford, 
and  that  that  representation  was  false,  was  it  such  a 
fajse  representation  of  the  company  as  to  justify  the 
Court  in  holding  Dr.  Wollaston  not  to  be  a  contri- 
butory?    BrockwelTs  ease  was  plain.     There  the 

(1)  Ubi  infra. 

(2)  Ubi  infra. 


concern  was  manifestly  insolvent  at  the  time  the 
representation  was  made ;  and  yet  the  report  was  of 
a  most  flourishing  and  successftil  character.  Now 
that  report,  made  as  it  was  in  that  case,  was  clesrly 
a  false  and  fraudulent  misrepresentation.  I  think 
that  in  this  case,  even  assuming  the  directors  to 
have  authorized  Dumford  to  make  the  statements 
he  did — though,  in  truth,  that  is  not  quite  conns* 
tent  with  the  resolution  of  the  SOth  of  January 
1854— still,  assuming  that,  I  think  they  amount 
only  to  this :  that  Dumford  told  Dr.  Wollaston,  if 
he  would  become  a  shareholder,  he  would  be  made 
one  of  the  two  medical  ofBcen  of  the  company. 
What  does  Dr.  Wollaston  then  do?  He  does  not» 
notwithstanding  the  peculiarity  of  Dumford^  con- 
duct, go  to  the  ofilice  for  information,  but  be  signs 
the  deed,  and  becomes  a  shareholder.  He  then 
finds  there  are  more  than  two  medical  oflBcers  ap- 
pointed. How  far  that  might  have  been  a  breach 
of  the  agreement  with  him  is  a  different  question ; 
whether  it  would  have  entitled  him  to  recover  in 
respect  of  it  is  one  thing — ^bot  to  say  that,  having 
signed  the  deed  and  taken  the  200  shares,  he  is  not 
a  shareholder  because  there  were  really  four*  in* 
stead  of,  as  he  was  informed  there  were  to  be,  only 
two  medical  officers,  is  quite  another  thing.  On 
this  first  ground  I  think  there  is  no  proof  of  false 
representation  by  the  company,  and  Dr.  Wollaa- 
tonii  name  must  still  be  retained  on  the  list  of 
contribntories.  Then,  as  to  the  second  gronnd,  that 
of  forfeiture.  I  must  confess  the  tendency  of  my 
mind  has  been  very  strong,  not  to  allow  a  mere 
deviation  in  some  small  technicality,  some  email 
and  unimportant  form,  to  relieve  persons  from  a 
responsibility  to  which  they  would  clearly  be  liable 
if  that  technicality  or  that  form  had  been  strictly 
pursued.  But  what  is  the  case  here  ?  Were  the 
directors  justified  in  acting  as  they  didt  The 
clause  of  forfeitnre,  as  I  understand  it,  says,  the 
directors  are  to  wait  two  months  after  the  day 
appointed,  by  resolution  and  notice,  for  the  pay- 
ment thereof,  and  then  to  declare  a  forfeitnre  of 
the  shares  if  the  money  be  not  paid.  Here  the 
resolution  was  on  the  9th  of  May  1855,  and  the 
notice  of  forfeiture  on  the  5th  of  June  1855.  This 
declaration  of  forfeiture  was  then  made  within  the 
twenty-one  days  from  the  date  of  the  notice.  That 
declaration,  therefore,  was  one  they  had  no  power 
by  their  deed  to  make  as  they  have  made  it.  It  is 
therefore  bad,  and  they  have  not  complied  with  the 
requisitions  of  the  deed.  The  shares,  in  fact,  never 
were  forfeited.  Now  this  conduct  of  theirs  was 
not,  in  truth,  a  mere  formal  non-observance  of  die 
deed ;  it  was  a  neglect  of  its  snbstantial  provisiona. 
On  this  ground,  then,  as  I  think  there  was  no 
forfeiture  of  the  shares.  Dr.  Wollaston  cannot  he 
exonerated ;  and  I  may  add  that  his  sending  in  his 
rssignation  as  medical  referee  could  not  in    any 
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his  acts  as  authorized  agent  being  binding 
upon  them.     It  was  a  breach  of  faith,  too, 
in  the  directors  not  to  perform  the  pro- 
mises which  had  been  made  on  their  be- 
half by  the  secretary.    Dr.  AVollaston  had 
taken  the  shares  on  the  faith  and  on  the 
condition  that  he  should  be  appointed  one 
of  two  medical  referees,  and  yet  as  soon  as 
he  had  bound  himself  by  the  execution  of 
the  deed,  no  less  than  four  of  such  officers 
appeared  to  have  been  appointed.     Such 
a  condition  being  violated  operated  as  a 
release  of  Dr.  WoUaston  of  his  liability, 
which  principle  had  been  adopted  by  their 
Lordships  in  the  unreported  case  of  Ex 
parte  Wood^  in  re  the  Sunken  VeneU  /2e- 
covery  Company  (2).     It  was  decided  by 
Vice  Chancellor  Kindersley  in  BrockweWa 
case  (3),   that  the  falsehood  of  a  report 
issued  by  directors,  on  the  faith  of  which  a 
party  became  a  holder  of  shares,  relieved 
him  from  liability,  and  in  the  present  case 
the  same  principle  ought  to  be  applied,  for 
here  the  misrepresentations,  instead  of  being 
contained  in  a  report,  prospectus,  or  such 
like  document,  were  actually  made  to  the 
shareholder.     From  a  series  of  authorities, 
it  was  plain  that  misrepresentation  made 
by  the  secretary  will  bind  the  directors, 
and  the  acts  of  the  directors  legitimately 
performed  will  bind  the  company,  as  Ex 
parte  Nieol  (4),  Holt's  case  {b\  BelVs  case 
(6),  Ay  re' a  ease  (7),  and  in  the  observa- 
tions of  Lord  St.  Leonards  in  delivering 
judgment  in  The  National  Exchange  Com^ 
pany  of  Glasgow  v.  Drew  (8).     This  was  a 
purchase  made,  not  as  in  a  market,  but 
directly  from  the  directors — The  Liverpool 
Borough  Bank,  ex  parte  Duranty  (9),  and 
there  being  a  taint  of  misrepresentation, 
Dr.  Wollaston  ought  to  be  relieved  from 
all  consequences.     If,  however,    the  ap- 
pellant was  not  for  these  reasons  relieved, 

way  exonerate  him  from  hit  liahility  as  a  share- 
holder. His  name  must,  on  both  grounds,  be  re- 
tained on  the  list  of  contributories,  and  the  o£Bcial 
manager  mnst  have  his  costs  out  of  the  estate. 

(2)  Seepoat. 

(3)  4  Drew.  205;  s.c.  26  Law  J.  Rep.  (n.s.) 
Chanc.  855. 

(4)  AnU,  257. 

(5)  22  Bear.  48. 

(6)  Ibid.  35;  s.  0.26  Law  J.  Rep.  (n.s.)  Chanc. 

137. 

(7)  27  Law  J.  Rep.  (n.s.)  Chanc.  579. 

(8)  2  Macq.  108. 

(9)  JnU,  37. 


he  certainly  ought  to  be  by  reason  of  the 
forfeiture  made  by  the  directors.  If  in 
strictness  these  gentlemen  ought  to  have 
proceeded  at  the  end  of  twenty-one  days 
to  declare  formally  the  forfeiture  of  the 
shares,  what  they  did  was  in  substance 
the  same  thing,  and  the  appellant  had  no 
power  to  compel  them  to  perform  that  act. 
Dr.  Wollaston  for  a  space  of  more  than 
two  years  had  repudiated  the  shares  and 
refused  to  recognize  any  liability  upon 
them,  and  in  that  conduct  the  directors, 
without  complaint,  acquiesced,  and  the 
declaration,  which  according  to  the  strict 
grammatical  construction  of  the  lOlst 
clause  of  the  deed  of  settlement,  ought  to 
have  followed  the  expiration  of  the  twenty- 
one  days  and  the  default,  was  only  made 
in  advance  and  before  the  default  had 
taken  place.  If  the  declaration  of  forfei- 
ture was  within  the  powers  of  the  directors, 
which  in  this  case  it  plainly  was,  the  pre- 
sent came  strictly  within  the  reported 
cases  of  Richmond's  Executors  (10),  Beres* 
ford's  ease  (11)  and  White's  ease  (12).  In 
the  present  instance  there  was  no  collusion, 
nor  was  the  forfeiture  intended  for  the  ap- 
pellant's benefit,  as  in  Richmond's  case(13), 
and  the  forfeiture  had  been  entirely  acqui- 
esced in — Barton's  case  ( 1 4). 

[Lord  Justice  Knight  Bruce  said 
that  as  both  members  of  the  Court  were 
of  opinion  that  the  alleged  misrepresenta- 
tions amounted  to  nothing,  the  respondent's 
counsel  might  confine  his  argument  to  the 
question  of  forfeiture.] 

[Lord  Justice  Turner.— Dr.  Wollas- 
ton acted  as  medical  referee,  and  whatever 
breach  of  contract  there  was,  it  does  not 
affect  his  liability  as  a  shareholder.] 

Mr.  fV.  D.  Lewis  and  Mr.  J.  N.  Higgins 
argued  that  the  declaration  of  forfeiture 
by  the  constitution  of  the  deed  of  settle- 
ment should  have  been,  and  to  be  effectual 
must  be,  by  a  subsequent  act,  and  there- 
fore the  act  in  that  respect  done  by  the 


(10)  8  De  Gex  &  Stii.  96. 

(11)  Ibid.  175;    s.c.   19  Law  J.  Rep.  (N.s.) 
Chanc.  332 :  on  appeal,  2  Mac  &  O.  197. 

(12)  Ibid.  167;   8.C.   19  Law   J.    Rep.  (h.8.> 
Chanc.  497. 

(13)  4  Kay  &  J.  305. 

(14)  Ex  parte  Barton,  in  re  the  National  Patent 
Steam  Fuel  Company,  ante,  637. 
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directors  was  of  no  avail.     The  question 
was  one,  not  of  form  merely,  but  essen- 
tially of  substance,  for  the  deed  gave  power 
to  the  directors  to  threaten  forfeiture,  and 
they  bad  done  so  here,  and  they  still  re- 
tained  the  power  at  their  discretion   to 
say  whether  they  would  absolutely  forfeit 
shares  of  defaulting  shareholders.     What, 
it  might   reasonably  be  asked,   was   the 
meaning   of  the   directors   allowing   Dr. 
Wollaston's  name  to  remain  on  the  share- 
list  after  he  had  refused  to  pay,  but  that 
the  directors  knew  they  had  not  performed 
the  solemn  act  of  forfeiting  his  shares  ?  and 
It  would  make  this  fact  the  more  conspicuous 
when  it  was  recollected  that  the  Doctor's 
name  was  uniformly  omitted,  as  a  party 
who  had  ceased  to  hold  shares,  in  the  return 
made  to  the  Government  under  the  11th 
section  of  the  statute  7  &  8  Vict.  c.  110. 
By  the  13th  section  of  the  same  act  it  was 
provided  that,  until  the  return  of  the  trans- 
fer of  any  share  should  have  been  made, 
the  person  whose  share  should  have  been 
thereby  transferred  should,  so  far  as  re- 
spected his  liability  to  the  debts  and  en- 
gagements of  the  company,  be  deemed  to 
continue  a  shareholder  of  such  company. 
The  resolution  of  the  9th  of  May  1855 
was  addressed  to  numerous  shareholders  ; 
could  it  have  been  intended  to  declare  for- 
feiture against  persons  whose  names  could 
not  possibly  until  twenty-one  days  after 
notice    be  ascertained  ?     There  must  be 
mutuality  between    the  parties ;    and   as 
the  shareholder  had  twenty-one  days  in 
which  to  decide  whether  he  should  incur 
the  risk  of  forfeiture  or  not,  so  the  com- 
pany was  entitled  to  the  same  delay  before 
they  absolutely    confiscated   the    shares. 
The  position  of  the  company  might  be 
materially  changed  within  that  time,  and 
it  might  be,  therefore,  more  beneficial  to 
maintain  the  liability  of  the  shareholder 
than  to  release  him  by  forfeiture.      For 
these  reasons,  it  was  contended  that  the 
declaration  of  forfeiture  was  invalid,  and 
Dr.  WoUaston  was  still  liable. 

Mr.  GlaMsCf  in  reply,  observed,  that 
counsel  for  the  directors  could  hardly  be 
permitted  to  claim  any  advantage  from 
their  (the  directors,)  own  laches  in  not 
making  a  correct  return.  The  shareholders, 
moreover,  had  no  power  conferred  upon 
them  of  compelling  the  directors  to  rectify 


any  mistakes  in  the  Share  Register ;  that 
power  not  having  been  conferred  until  the 
passing  of  the  statute  19  &  20  Vict  c.  47, 
which  did  not  take  place  until  1856. 

Lord  Justice  Knight  Bruce. — I  think 
that  the  directors  had  power  to  create  and 
declare  a  forfeiture  of  the  shares  in  ques- 
tion in  the  events  that  have  occurred.    I 
think  they  intended  to  exercise  and  exe- 
cute  that   power,  and   I   think,  in  their 
manner  of  exercising  it,  in  their  mode  of 
executing  it,  there  has  been  no  substantial 
excess  and  no  material  deviation  from  their 
proper  functions.      The  forfeiture  seemi, 
as  I  have  already  said,  to  have  been  in- 
tended.    It  seems  to  have  been  submitted 
to,  and  on  that  ground  (respectfully  differ- 
ing from  the  learned  Judge  before  whom 
this  has  been,  although  agreeing  with  him 
altogether  on   the  other  point)  I  am  of 
opinion  that  Dr.  Wollaston's  name  onght 
to  be  removed  from  the  list  of  eontriho- 
tories ;  but  he  has  added  so  much  useless 
matter  to  the  case,  that  I  do  not  think  he 
ought  to  have  any  costs. 

Lord  Justice  Turner.-— I  think  also 
the  appellant's   name  must  be  removed 
from  the  list  of  contributories.    By  the 
deed,  in  case  any  shareholder  refuses  or 
neglects  to  pay  for  the  period  of  two  months 
after  the  call  is  made,  the  secretary  is  to 
send   the   shareholder  notice  in  writingi 
specifying  the  amount,  and  requiring  pay- 
ment within  twenty-one  days  from  the  date 
of  the  notice  on  pain  of  forfeiture.    The 
argument  on  that  was,  not  that  he  must 
pay  within  twenty-one  days  on  pain  of 
forfeiture,  but  that  he  must  have  an  absolute 
and  unqualified  notice,  that  if  he  did  not 
pay  within  the  twenty-one  days  the  shares 
would  be  absolutely  and  irremediably  for- 
felted  to  the  sole  and  exclusive  use  of  the 
company.  The  directors  by  that,  therefore, 
made  a  clear  and  direct  declaration  of  for« 
feiture,  by  the  notice  they  had  given  him, 
and  they  left  that  declaration  in  force  for  a 
period  of  above  two  years.     But  it  is  »id 
that  they  have  no  power  to  do  this,  he- 
cause  by  the  latter  part  of  the^ssme  clan* 
it  is  provided,  «*  if  the  amount  be  not  paid 
within  the  time  specified,  it  shall  be  lawful 
for  the  directors  to  declare  the  share  or 
shares  in  respect  of  which  such  sum  snd 
interest  shall  then  remain  unpaid,  to  he 
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forfeited,  and  the  same  shall  be  forfeited 
tecordingly  to  the  use  of  the  company." 
It  ii  said  that  the  declaration  of  foifeiture 
could  not  be  made  by  the  requisition  made 
to  the  shareholder  to  pay  on  pain  of  for- 
feiture, but  that  it  must  be  made  after  the 
twenty-one  days  had  expired.     It  may  be 
10  in  strictness,  but  it  is  a  question  of  form 
and  not  of  substance,  unless  it  can  be  shewn 
that  as  to  the  declaration  it  was  material  to 
all  the  parties  interested  in  this  company 
that  the  directors  should  make  the  declara- 
tion at  the  end  of  the  twenty-one  days,  and 
should  not  make  it  before  the  expiration  of 
the  twenty-one  days.    I  cannot  see  that  it 
would  make  any  material  difference  in  the 
exercise  of  the  discretion  of  the  directors, 
whether  they  declared  the  forfeiture  before 
the  expiration  of  the  twenty-one  days,  or 
whether  they  declared  the  forfeiture  from 
the  end  of  the  twenty-one  days.    Looking 
upon  it,  therefore,  as  a  question  of  form, 
not  of  substance,   I   am   of  opinion  that 
there  has  been,  what  it  was  clearly  intended 
there  should  be,  a  forfeiture .  of  the  shares 
within  the  provisions  of  the  deed.  I  think, 
therefore,  that  this  gentleman's  name  must 
he  struck  out  of  the  list  of  contributories. 
I  fully  agree  that  there  should  be  no  costs 
in  the  case,  and  I  confess  I  view  with  some 
Kgret  the  case  itself. 


H.R.  TCASE       V.       THE      MIDLAND 

Jan.  14,  17;  <    counties   railway    com- 

July   11,  13.  (^    PANY. 

Canal — Traction  hy  Steam  —  Public 
Rights. 

The  right  of  traverse  hy  the  public  on  a 
canal  cannot  he  confined  within  the  state  of 
science  as  it  existed  when  the  undertaking 
vas  projected. 

The  public  may  adapt  the  inventiont  and 
diicoderies  of  practical  science  to  secure  a 
^Mre  complete  and  efficient  enjoyment  of 
rights  conferred^  but  such  inventions  and 
discoveries  must  not  interfere  with  or  eii- 
danger  the  existence  of  the  property  in  or 
99er  which  such  rights  exist. 

A  carrier  claimed  a  right  to  navigate  a 
eanal  with  boats  propelled  by  steam^  both 
for  carrying  loads  as  well  as  for  drawing 
barges.     Upon  a  bill  to  estabUsH  the  right. 


—Held,  after  experiments  made  by  an  en» 
gineer  at  the  instance  of  the  Court,  that  the 
plaintiff  had  a  right  to  adapt  modem  im^ 
provements  to  the  enjoyment  of  his  rights, 
provided  such  improvements  did  not  injure 
the  canal  or  tend  to  destroy  its  existence. 

This  cause  came  on  npon  a  motion  for 
a  decree. 

The  Ashby-de-la-Zouch  Canal,  with 
its  branches,  was  made  under  the  Si  Geo.  3. 
c.  xciii.  It  runs  into  the  Coventry  Canal 
and  forms,  with  the  Oxford  Grand  Junction 
and  the  Regent's  Canal,  a  communication 
between  the  counties  of  Derby  and  Leices- 
ter and  London,  for  the  conveyance  of  coal, 
iron,  and  other  heavy  merchandise* 

By  section  113.  it  was  enacted  that  all 
and  every  person  and  persons  shall  have 
free  liberty  to  use  with  horses,  cattle  and 
carriages  the  private  ways  and  roads  be- 
longing to  the  company  of  proprietors, 
except  the  towing-paths,  for  conveying 
goods  and  other  things  to  and  from  the 
said  canal,  cuts  or  branches,  and  the 
wharfs,  quays  or  landing-places  belonging 
thereto,  and  also  with  boats  and  other  ves- 
sels to  navigate,  pass  up  and  use  the  said 
canal,  cuts  or  branches  and  roads  respec- 
tively, for  the  purpose  of  conveying  any 
iron,  stone,  lime,  goods  and  other  mer- 
chandise, and  also  to  use  the  said  wharfs, 
quays  and  landing-places  for  the  loading 
and  unloading  of  any  goods  or  other  things, 
and  the  said  towing-paths  for  the  leading 
and  drawing  of  such  boats  and  vessels, 
upon  payment  of  such  rates,  tolls  and  duties 
as  shall  be  demanded  by  the  said  company 
for  the  same,  not  exceeding  the  several 
rates,  tolls  and  duties  herein  mentioned, 
and  subject  always  to  the  rules,  orders, 
bye-laws  and  regulations  which  shall  from 
time  to  time  be  made  by  the  said  company 
by  virtue  of  the  powers  of  the  act ;  and 
power  was  thereby  granted  to  the  said 
company  from  time  to  time  to  demand  and 
take  for  the  tonnage  of  materials,  merchan- 
dise, &c.  carried  or  conveyed  upon  the 
canal,  cuts  or  branches,  the  rates  and 
duties  therein  mentioned  respectively,  and 
also  to  make  such  rules,  orders  and  regu- 
lations for  the  passing  of  any  locks  with 
any  boats  or  vessels  as  they  should  think 
proper,  which,  upon  being  published  as 
therein  mentioned,  should  be  binding  upon 
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and  be  conformed  to  by  tbe  owners,  mas- 
ters or  persons  having  the  care  or  conduct 
of  such  boats  or  other  vessels. 

By  the  7  &  8  Vict.  c.  xviii.  the  defen- 
dants were  united  and  incorporated  into 
one  company,  under  the  name  of  the  Mid- 
land Railway  Company,  and  several  rail- 
ways and  other  works  therein  mentioned 
were  vested  in  them. 

The  9  &  10  Vict.  c.  cciii.  enabled  the 
Midland  Railway  to  make  a  railway  from 
Burton -upon -Trent  to  Nuneaton,  with 
branches,  and  to  purchase  the  Ashby-de- 
la-Zouch  Canal.  It  recited  that  the  rail- 
way would  be  detrimental  to  the  canal 
company,  and  that  it  would,  in  some  re- 
spects, render  it  useless.  It  then  empow- 
ered and  required  the  railway  company,  on 
demand  of  the  canal  company,  to  purchase 
the  Ashby-de-la-Zouch  Canal,  with  all 
the  rights  and  privileges,  for  a  price  therein 
named;  and  it  declared  that,  on  execu* 
tion  of  the  conveyance,  the  canal,  and  all 
lands,  buildings,  railways,  tramways  and 
other  works  belonging  Uiereto,  and  all 
powers,  rights  and  privileges  of  the  canal 
company  in  relation  thereto,  should  belong 
to  and  be  absolutely  vested  in  the  defen- 
dants, and  that  from  thenceforth  the  defen- 
dants, their  directors,  officers  and  servants 
and  agents,  might  exercise  all  the  said 
powers  and  rights  in  the  same  manner  as 
if  the  name  of  the  defendants  had  been  in- 
serted in  the  34  Geo.  3.  c.  xciii.  in  lieu  of 
the  name  of  the  company  of  proprietors  ; 
and  the  defendants  were  required,  for  ever 
thereafter,  at  their  own  costs,  to  keep,  re- 
pair, support  and  maintain  the  Ashby-de- 
la-Zouch  Canal  and  the  several  railways, 
reservoirs,  tunnels,  towing-paths,  land, 
buildings  and  works  belonging  thereto 
well  and  sufficiently  repaired,  dredged, 
cleansed  and  scoured,  and  in  good  order 
and  condition  for  the  purposes  thereof, 
and  to  preserve  the  supplies  of  water  to 
the  canal  as  amply  as  they  were  then  and 
had  theretofore  been  usually  maintained, 
80  that  the  navigation  should  at  all  times 
be  kept  open  and  navigable  for  all  persons 
desirous  to  use  and  navigate  the  same. 

The  Midland  Railway  Company,  under 
their  act,  accordingly  purchased,  and  they 
are  now  the  owners  of  the  Ashby-de-la-- 
Zouch Canal. 

Messrs.  Case,  the  plaintiffs,  were  coal- 


merchants  and  owners  of  the  Moin  Col- 
liery, and  they  carried  coals  from  the  Moira 
Colliery,  and  from  various  other  coal-fields 
in  the  counties  of  Derby  and  Leicester,  to 
London,  by  means  of  such  canal  naviga- 
tion. The  defendants  also  carried  large 
quantities  of  coal  and  other  merchandise, 
both  for  themselves  and  as  carriers,  along 
their  lines  of  railway,  from  various  places 
in  the  Midland  Counties  to  London  and 
other  places,  and  it  was  their  interest  to 
divert  the  traffic  from  the  canals  to  their 
railway. 

The  method  of  drawing  boats  on  the 
canals  by  horses  having  been  found  too 
expensive  to  enable  traders  carrying  coals 
and  other  merchandise  by  the  canals  to 
compete  on  equal  terms  with  persons 
trading  in  the  same  goods  and  conveying 
them  by  railways,  the  attention  of  engi- 
neers and  others  was  directed  to  the  appli- 
cation of  steam-power  to  the  traction  of 
boats  and  other  vessels  navigating  canals, 
and  the  result  was  an  invention  by  John 
Inshaw  of  a  species  of  canal-boat  of  tbe 
ordinary  size  and  dimensions,  propelled  by 
a  pair  of  small  screws  fixed  in  hollows  on 
each  quarter  of  the  boat,  near  its  stem, 
which  were  driven  by  steam-power,  and 
meved  in  a  contrary  direction,  tbe  eifect 
of  which  was  to  prevent  that  injurious 
action  of  the  water  upon  the  banks  of 
the  canal  which  generally  arises  when  a 
boat  is  propelled  by  steam  in  the  usnal 
manner.  These  boats  could  be  used,  not 
only  to  carry  cargo,  but  also,  at  the  same 
time,  to  draw  a  train  of  other  boats ;  and 
boats  constructed  upon  the  principle  of 
this  invention  had  been  successfully  used 
on  the  Regent's  Canal,  and  upon  other 
canals. 

The  plaintiffs  were  the  owners  of  a  boat 
constructed  on  this  principle,  called  The 
Pioneer ;  its  length  from  stem  to  stem  was 
71  feet;  its  breadth  at  the  broadest  part 
7  feet  1  inch ;  and  its  depth  from  the 
gunwale  to  the  bottom  of  the  lowest  part 
of  the  keel,  8  feet  11  inches;  and  its 
burthen  30  tons.  The  plaintifi  had  used 
this  boat  on  the  canals  communicating 
with  the  Ashby-de-la-Zouch  Canal;  but 
the  defendants  had  refused  to  permit  it 
to  enter  or  pass  along  the  Ashby-de-la- 
Zouch  Canal,  alleging  that  it  would  dam- 
age the  banks    by   the   wash  it  caused 
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against  them ;  but  the  plaintiffs  denied 
this,  as  the  ordinary  speed  of  travelling  of 
luch  boats  vas  only  from  two  to  three 
miles  an  hour,  and  the  greatest  speed  at 
which  they  were  capable  of  travelling  was 
it  the  rate  of  from  five  to  six  miles  an 
hour. 

By  the  34  Geo.  3.  c.  xciii.  it  was  en« 
acted  that  the  owner  of  any  boat  navi- 
gating the  canal  should  be  answerable  for 
any  damage,  spoil  or  mischief  which  might 
be  done  by  such  vessel  to  the  canal  or 
the  works. 

The  plaintiffs  instituted  this  suit  to 
establish  their  right  to  navigate  the  canal 
hy  means  of  steam-power,  and  the  bill 
prayed  that  they  might  be  declared  entitled 
to  navigate  and  use  the  canal  with  the 
Pioneer,  or  any  other  boat  of  similar  con- 
struction, with  coals  or  other  merchandise, 
upon  paying  the  tolls,  and  conforming  to 
the  bye-laws  and  regulations  lawfully 
nude  for  the  management  of  the  canal. 
It  also  prayed  for  an  injunction  to  restrain 
the  defendants  from  obstructing  the  plain- 
tiffs in  navigating  the  canal. 

Mr,  R.  Palmer  and  Mr.   W,  Pearson^ 
for  the  plaintiffs. — The  Canal  Act  must 
be  construed    most    beneficially   for   the 
public.     The  company  could  not  restrict 
the  public  in  the  use  of  the  canal.     The 
plaintiffs  had  been  prevented  from  navi- 
gating the  canal,  but  it  was  upon  the  prin- 
ciple of  iic  volo,  sic  jubeOf  siet  pro  raiione 
voluntas.  The  defendants  had  made  a  bye- 
law  that  no  boat  should  travel  faster  than 
a  walk  ;  they  had  no  power  to  make  such 
a  law.     It  was  said  that  the  boat  caused 
the  water  to  surge  and  destroy  the  banks ; 
but,  assuming  it  to  be  so,  the  act  does  not 
say  that  a  boat  shall  not  be  used  when 
parties  had  a  right  to  use  the  canal.     If 
any  injury  was  done  by  parties  navigating 
the  canal  the  company  could  obtain  com- 
pensation ;  but  ^he  mere  wear  of  the  canal 
by  the  ordinary  traffic  was  compensated 
by  the  tolls.     The  plaintiffs'  boat  was  a 
practical  improvement  upon  canal  traction ; 
it  could  be  used  without  damage  to  the 
canal,  and  the  act  of  parliament  must  be 
altered  before  the  plaintiffs*  right  to  use 
the  boat  could  be  interfered  with.     This 
was  an  attempt  to  exclude  the  plaintiffs 
and  practical  science  jfrom  the  canal— 
Nkw  8brix8«  XXYIII.— CHAHa 


The  Stourbridge   Canal   Company    v. 

Wheeley,  2  B.  &  Ad.  792. 
The    Kingslon-upon-Hull  Dock    Com- 
pany V.  La  Marche,  8  B.  &  C.  42. 
Dand  v.  Kinyscote,  6  Mee.  &  W.  174  ; 

s.c.  9  Law  J.  Rep.  (n.8.)  Exch.  279. 
Bishop  V.  North,  11  Mee.  &  W.  418 ; 

8.  c.  12  Law  J,  Rep.  (n.s.)  Exch. 

362. 
The  Durham  and  Sunderland  Railway 

Company  v.   Walker,  2  Q.B.  Rep. 

940,960;  s.c.  11  Law  J.  Rep.  (n.s.) 

Exch.  440. 

7*he  Solicitor  General  and  Mr.  Speed, 
for  the  defendants. — The  plaintiffs  had 
no  right  to  exercise  a  right  of  traffic 
in  a  way  injurious  to  the  canal ;  the 
question  ought  to  be  determined  by  a 
Court  of  law,  and  the  bill  otight  to  be 
retained  for  a  year,  with  liberty  for  the 
plaintiffs  to  bring  an  action  to  try  their 
right. 

The  Master  of  the  Rolls. — The  case 
should,  I  think,  stand  over  to  make  expe- 
riments, to  ascertain  the  amount  of  damage 
done  by  the  boat :  if  the  boat  does  such 
damage  that  it  imperils  the  existence  of 
the  canal,  the  plaintiffs  cannot  be  entitled 
to  use  it;  but  if  there  is  no  further  damage 
than  what  horses  produce,  and  they  always 
produce  some,  then  the  plaintiffs  are  en- 
titled to  use  the  canal.  The  defendants' 
proposition,  that  the  cause  should  stand 
over  to  try  the  legal  right,  would  be  quite 
correct  if  this  was  a  case  in  which  the  right 
to  the  highway  was  disputed ;  but  that,  I 
apprehend,  cannot  be  so :  not  only  the 
right  to  use  this  as  a  highway,  under  the 
34  Geo.  3.  c.  xciii.  is  not  disputed,  bnt  as 
it  appears  in  the  cause  it  cannot  be  dis- 
puted. 

The  Solicitor  GeneraL'-^K  the  boat  is 
suitable  for  a  canal,  the  defendants  do  not 
dispute  the  right. 

The  Master  of  the  Rolls. — The  best 
course  is  to  let  the  cause  stand  over,  and  let 
the  plaintiffs  make  use  of  the  boat  on  the 
canal  in  such  manner  as  they  may  think 
fit,  they  undertaking  to  make  good,  as  the 
Court  shall  direct,  any  damage  it  may 
cause.  Means  must  then  betaken  accurately 
to  ascertain  the  extent  of  the  damage  done 
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by  the  use  of  the  boat.  The  plaintiffs 
may  be  able  to  use  it  at  such  a  reduced 
speed  as  to  cause  no  damage,  and  they 
would  take  the  greatest  care  to  effect  that 
end.  If  the  Court  makes  a  decree  simply 
that  they  have  a  right  to  use  the  boat, 
they  might  double  the  speed  and  produce 
great  damage,  which  the  Court  would  have 
no  means  of  controlling.  Of  course,  the 
Court  might  direct  that  the  plaintiffs  were 
at  liberty  to  use  the  boat  at  not  exceeding 
a  certain  amount  of  speed,  but  their  state- 
ment is,  that  they  cannot  use  it  beyond 
five  or  six  miles  an  hour. 

Mr,  Pfl/TOffr.— Empty  boats. 

The  Solicitor  General,  —  Three  miles 
with  a  load  of  140  tons. 

The  Master  of  the  Rolls. — I  do  not 
know  at  what  rate  horses  walk  by  the  side 
of  a  canal.* 

Mr,  Palmer, — From  two-and-a-half  to 
three  miles  an  hour,  according  to  the  plain- 
tiffs' testimony. 

The  Solicitor  GeneraL'^The  defendants 
say  from  two  to  two-and-a-half. 

The  Master  of  the  Roij.s. — The  extra 
half  mile  an  hour  might  produce  a  con- 
siderable surge.  I  should  also  like  to  know 
what  the  effect  would  be  of  going  at  a 
greater  speed  than  three  miles  an  hour. 

The  Solicitor  General. — In  Dickinson  v. 
the  Grand  Junction  Canal  {I)  experiments 
were  directed  to  be  made  by  persons 
named  by  the  Court,  who  were  to  have 
both  the  control  and  direction  of  the  expe- 
riments. It  was  to  ascertain  the  effect  of 
a  pump.  They  ordered  it  to  be  worked 
sometimes  faster  and  sometimes  slower, 
that  they  might  take  every  view  of  the 
case. 

The  Master  of  the  Rolls. — It  would 
be  most  satisfactory  to  appoint  an  engi- 
neer of  eminence  wholly  unconnected  with 
the  parties  to  superintend  the  experiments 
made,  letting  the  plaintiffs  work  the  boat 
as  they  pleased,  he  making  any  sugges- 
tions he  might  think  fit  to  ascertain  what 
the  result  would  be,  and  that  he  should 
report  to  me. 

An  order  was  then  made,  that  the  de- 


(1)  15  Be«T.  260;  8.C.  21  Law  J.  Rep.  (m.s.) 
Ezch.  241 ;  7  Sxch.  Rep.  282. 


fendants,  by  their  counsel,  undertaking 
to  permit  the  plaintiffs  to  pass  upon, 
navigate  and  use  the  canal  as  the  plain- 
tiffs shall  see  fit,  with  any  boat  or  vessel 
propelled  according  to  the  same  principle 
and  method  as  the  Pioneer^  and  the  plain- 
tiffs undertaking  to  abide  by  any  order  of 
the  Court  with  respect  to  the  damage  (if 
any)  which  shall  be  occasioned  by  snch 
use,  and  to  make  any  experiments  with 
any  boat  or  other  vessel  which  may  be 
directed  by  the  engineer  to  be  named, 
and  the  plaintiffs  and  defendants  under- 
taking to  abide  by  any  order  the  Court 
may  make  as  to  the  payment  of  the  fees 
and  expenses  of  such  engineer;  refer  the 
following  question  to  Wm.  Pole,  C.£. : 
What  effect  the  use  of  the  canal  by  such 
boats  or  vessels,  with  and  without  other 
vessels  in  tow,  and  at  the  different  rates 
of  speed  of  whieh  they  are  capable,  will 
have  upon  the  banks  and  other  works  of 
the  canal  and  the  navigation  of  the  de- 
fendants ?  and  with  a  view  to  ascertaining 
such  effect,  he  is  to  be  at  liberty  to  direct 
and  conduct  such  experiments  with  the 
boats,  &c.  as  he  shall  think  proper  at  soch 
times  and  upon  such  parts  of  the  cansi 
as  he  may  deem  necessary  or  expedient ; 
and  both  parties  are  to  have  notice  of  and 
to  be  at  liberty  to  attend  such  experiments;  ^ 
and  Mr.  Pole  is  to  certify  to  the  Court  that 
particulars  of  such  experiments,  and  th^ 
result  thereof.  In  the  mean  time  the  caus^ 
was  to  stand  over,  with  liberty  to  apply. 

After  several  experiments  made  with  tk 
Pioneer,  Mr.  Pole  certified  that  the  gicii^ 
est  speed  arrived  at  when  running  alc^^ 
was  four  miles  an  hour,  and  the  greatc 
speed  when  towing  three  miles  anhoiv 
and  on  one  part  of  the  canal,  where  t/ 
width  and  depth  of  the  canal  incresser 
the   speed   reached   five  miles  an  hos 
That   the   method   of   propulsion  csbn 
no   surge   injurious  to   the   banks;  th 
the  only  wave   likely  to  be  detrimcst 
was  that  arising  from  the  passage  of  t' 
boat  through  the  water.     The  resoHi 
deduced  were  :    that  up   to  a  speed 
three  miles   an   hour  no  wave  of  so 
jurious  character  appeared  ;  that  hetf 
three  and  three-and-a-half  miles  an  be 
breaking  wave  appeared   occasionsi! 
curves   and  shallows ;  that  above  f 
and-a-half  miles  an  hour  the  hiv 
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wive  became  mora  continuoui  and  took  ■ 
more  marked  character  ;  that  at  four  milei 
■D  honr  the  injurioiia  character  of  the  ware 
became  very  decided;  that  at  five  mile*  an 
hoar,  even  in  the  increaaed  section  of  the 
eanal  near  Moira,  the  wave  wai  itill  more 
increaaed,  breaking  aometimei  over  the 
towing-path  and  being  followed  by  other 
vavei  in  succeadon  ;  that  the  uie  of  inch 
boiti  did  not  affect  the  ordinary  traffic. 

July  II . — The  cauie  was  again  brought 
OQ  upon  thia  certificate. 

Mr.  R.  Palmer  and  Mr.  W.  Ptano», 
for  the  plaintifia. 

Sir  H.  Caimi  and  Mr.  Speed,  for  the 
defendant*. 

July  IS. — The  Master  of  the  Rol(.b. 
—The  whole  queation  in  thia  caie  haa  been 
ctiHed  by  the  course  pursued  by  the  com- 
pany. It  is  evident  both  from  the  antwer 
and  the  correipondence,  that  the  company 
pontively  insisted  that  no  vesael  propelled 
by  aieam  should  be  allowed  to  enter  the 
canal  upon  any  terms  or  conditions  what- 
ever. If  before  that  they  had  aaid  to  the 
plaintiffs,  we  believe  it  impossible,  but  if 
yon  navigate  the  canal  with  a  boat  pro- 
pelled by  iteam,  it  muat  be  on  the  terms 
that  it  will  produce  no  greater  ripple  than 
that  produced  by  a  boat  drawn  by  horses, 
the  case  would  have  been  altogether  dif- 
ferent. The  caae  against  the  company  U 
qnite  clear ;  without,  therefore,  going 
into  details,  I  must  declare,  That  the  plain- 
tiff'] are  entitled  to  navigate  the  canal 
*ith  the  boat  called  the  Pioneer,  and 
"itb  any  other  boat  or  boats  constructed 
on  the  like  principle  and  of  the  like  di- 
mensions, with  or  without  barges  in  tow, 
provided  they  do  not  exceed  witli  auch 
boats  or  boat  the  speed  of  three  milea  an 
hour;  and  the  plaintiffa  undertaking  not 
to  exceed  that  rate  of  speed,  a  perpetual 
injunction  must  be  granted  to  restrain  the 
defendants  from  obstructing  them;  there 
must  also  be  liberty  to  apply,  and  the 
derendants  must  pay  the  costs  of  the  suit 
and  the  costs  of  Mr.  Pole;  and  any  coats 
connected  therewith  must  be  dealt  with 
Bi  eosta  in  the  cause. 


LoaosJOTlCEI.  f»^T|..  THE  BRITISH  VA- 

May  5,  7,  9.    i      "<"*    ""    AsauHAsca 

J      •  "  (^      ASSOCIATION. 

Joint-  Stock  Compajiy  —  PromoUrship 
Deed—Sharei  laktn  for  the  Purpose  of 
Registration — Annuitiei  to  certain  Direclon 
—Knoaledge — Acqu  teteence . 

E.  B.  and  J.  B,  in  1854,  by  deed,  as- 
tigntd  leasehold  premiiet,  and  the  copyright 
of  a  hook  on  life  amrance,  to  trutteea,  in  con- 
eideralion  of  a  turn  of  1,000^.  and  annttiliei 
to  each,  teith  a  vieu  la  form  a  eompany. 
E.  B.  nbicribed  for  25,000  thares.  and 
J.  B.  for  30,000 ;  each  paid  §ueh  a  aum  for 
depotiti  at  would  leave  1,000/.  due  frnm 
each.  In  1855  the  directors  aeeepltd  and 
confirmed  the  deed  of  1R54,  and  obiainrd 
the  sanction  of  a  general  meeting  to  a  loan 
to  the  company  from  another  company.  In 
1856  H.  M.  B,  a  lawyer,  became  a  share- 
holder and  director.  /»  December  in  the 
same  year  the  directors  passed  a  resoluium. 
that  E.  B.  and  J.  B.  should  be  relieve!  /'i»n 
all  Utility  inrespecl  of  20,000  each  oj  !'i-'ir 
shares,  and  that  the  same  should  be  as'n/urd 
lo  Insteet  for  the  company.  These  I'/m-s 
acre  originally  taken  to  facilitaie  eompfrii: 
registration.  H.  M.  B,  early  in  1S.'.,S, 
filed  a  bill,  on  behalf  of  himself  and  all  <■!  h  <-r 
shareholders,  except  the  defendants,  ki'.hi'^I 
the  directors  and  tao  shareholders,  in  rpi 
aside  this  transaction.  Aftenaards,  in  .Iprit 
1858,  a  general  meeting  of  the  sharehi'tdcrs 
was  held,  at  uhich  the  directors  mere  ,nii/,o- 
rited  to  purchase  these  shares  of  E.  />,  und 
J.  B.  on  their  giving  up  the  benefit  »f  the 
deed  of  18.S4.  One  of  the  Vice  Chanc-Ums 
decided  that  the  transaction  of  April  I  S.')8 
teas  unimpeachable,  either  under  the  •lalitte 
7^8  Vict.  e.  110.  (the  Joint-Slock  (.mn- 
panies  Act),  or  as  contrary  to  the  deed  nf 
settlement,  and  dismissed  the  bill,  with  costs. 
On  appeal  by  the  plaintiff,  it  was  held, 
affirming  the  decision,  first,  that  the  plaintiff 
must  be  taken  lo  have  been  all  along  ciyni- 
zant  of  and  lo  have  acquiesced  in  the  pro- 
ceedings complained  of ;  secondly,  that  as  the 
urhole  of  the  transactions  of  the  eompan//  ii'cre 
entered  in  their  books,  he  must  be  held  I  o  Imve 
had  notice  of  them ;  and,  lhirdly,that  n-iial- 
ever  rights  any  of  the  shareholders,  who  were 
not  precluded  by  knowledge  and  acquiescence 
from  suing,  might  have,  the  plaintiff's  bill 
could  not  be  sustained,  or  account  of  his  men 


\.- 


tottig^'^f '«    fttvd  ^f  uo^ctt  ^»^    ot\g>-     \eeA  ol  *t .^  wo  •«*•.  »nd  «'**^ttB«>t- 


I 


t^e  »''°  cetta^tv  «f  *'?rbe  defe«J     ^^^ref,      de!e«d»«"Y,»tdso«.  J\^e  fo^^^'-tS-bo-k' 
receive  a  =     ,  ^sol-       ,  ^   «!> "  t  ft^4  paid      "     C-  ^^    „t    ^^^^     .„t«'  tts*'**    H»vWg 

^^rr  <rM  ::^v  300.000^- 


ToLXIvm.]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


73S 


Sijlia  ud  Benningham  be,  and  they  are 
bcrebj  relieved  from  all  reiponiibility  at 
to  calls  or  othenviM  on  account  of  the  aaid 
20,000  iharea  each  ao  held  by  them.  That 
the  laid  aharea  be  tranaferred  into  the 
Damn  of  Henry  Mattock  Burt,  O.  C. 
Richardion,  C.  Thompnon  and  J.  Fumelt, 
Eiqra,,  in  trust  for  the  aaiociation ;  and 
(hat  the  proceeda  tbererrom  be  applied  in 
due  time  to  the  funda  of  the  association." 
From  the  25th  of  December  1854  to  the 
S5th  of  March  1857  Baylia  received  a 
salary  of  5001.  and  Bermingham  a  salary 
of  i50l.,  afterwarda  reapeetively  reduced, 
and  Bnylia  ceaaed  to  act  aa  director  and 
■etDarj  in  October  1857.  On  the  10th  of 
March  1858  a  general  meeting  of  the  ihare- 
holders  waa  held,  at  which  a  report  of 
the  directors  and  atatement  of  accounts 
me  adopted,  and  resolutiona  were  passed 
(as  Baylis,  Bermingham,  Norton  and  Lake 
alleged)  for  relieving  the  defendant  Baylia 
Irom  20,000  of  the  aharea  held  by  him, 
and  the  defendant  Bermingham  from  the 
lilie  number  of  aharea  held  by  him. 
On  Che  4th  of  December  1858  a  circular 
*u  iaaucd  by  order  of  the  board,  calling 
upon  the  proprietor!  to  pay  a  call  of  6d. 
a  ihare,  Baylis  being  called  upon  to  pay 
the  call  on  10,650  shares  (he  having  since 
acquired  650  more  shares),  and  Berming- 
ham on  5,000  shares. 

The  allegations  of  the  bill  were,  that 
Baylia  and  Bermingham  had  no  beneficial 
interest  in  the  leaseholds  in  Cranboume 
Street ;  that  the  book  waa  worthies*,  and 
that  the  indenture  of  the  1st  of  November 
1B34  was  void;  and  that  the  boBtneas  of 
the  association  waa  carried  on  for  the  most 
part  under  the  aaid  defendants'  control,  in 
xireckleas  a  manner  that  not  only  the  in- 
come but  the  paid-up  capiul  of  the  asso- 
etatioD  was  expended  in  the  space  of  six 
month*  from  its  complete  registration ; 
that  the  sum  of  2,000i.,  part  of  the  5,500/. 
borrowed  from  the  Unity  General  Aaaur- 
ance  Association,  was  applied  in  discharge 
ofthe  personal  liabilities  of  the  said  defen- 
dants; and  that  the  said  application  waa 
A^udulent  and  void ;  that  the  directors  of 
the  association  had  no  power  to  pass  any 
inch  resolution  as  that  of  the  3rd  of  De- 
cember 1856;  that  the  entry  was  illegal, 
and  (he  aaid  resolution  void;  that  the 
salaries  paid  to  the  said  two  defendants 
ought  to  be  refunded  ;  that  the  defendant 


Baylis  ought  to  have  paid  the  call  upon 
S0,650  shares  instead  .of  10,650,  and  the 
defendant  Bermingham  upon  35,000  shares 
instead  of  5,000 ;  that  the  meeting  of  the 
10th  of  March  1858  was  not  duly  sum- 
moned and  constituted ;  and  that  the  re- 
solutions and  proceedings  at  the  said  pre- 
tended meeting  were  illegal  and  void,  so 
far  aa  regarded  the  attempted  confirmation 
of  the  accounts,  and  so  far  a*  regarded  any 
scheme  or  contrivance  for  relieving  either 
of  the  said  two  defendants  from  any  part 
of  his  share*. 

It  was  then  prayed,  amongst  other 
things,  that  a  declaration  should  be  made 
that  the  defendants  Baylis  and  Berming- 
ham were,  to  all  intenta  and  purposes,  the 
proprietors  of  the  shares  for  which  Ihey 
respectively  executed  the  deed  of  settle* 
ment;  that  the  entry  in  the  minute-book, 
dated  the  3rd  of  December  1856,  and  all 
other,  if  any,  entries,  resolutions  and  acta 
by  which  it  had  been  attempted  to  relieve 
the  said  two  defendants  from  any  of  the 
shares  actually  held  by  them,  might  be 
declared  to  be  illegal,  fraudulent  and  void ; 
that  the  meeting  of  the  10th  of  March 
1858  might  be  declared  to  he  illegal  and 
void;  that  the  said  two  defendants  might 
be  decreed  to  pay  to  the  association  the 
instalment  of  It.  a  share,  and  the  call  of 
6d.  a  share  on  the  whole  amount  of  shares 
held  by  them  respectively,  with  interest  at 
5/.  per  cent. ;  that  the  said  two  defendants 
might  be  declared  to  be  personally  liable 
for  the  said  loan  of  5,500/.,  and  might  be 
decreed  to  refund  the  amounts  received  by 
them  by  way  of  salary. 

By  their  answers  the  defendants  Ber- 
mingham and  Baylia  alleged  that  an  extra- 
ordinary general  meeting  was  duly  sum- 
moned and  held  on  the  14th  of  September 
1855,  when  two  resolutions  were  passed, 
by  the  first  of  which  it  was  resolved,  that 
the  board  should  be  authorized  to  borrow 
for  the  purposes  of  the  association  such 
auma  a*  it  should  deem  expedient;  and 
by  the  second  it  was  declared,  that  the 
said  sum  of  5,500/.  and  other  sums  already 
received  on  deposit  by  the  board  should 
be  deemed  part  of  the  sums  of  money  by 
the  preceding  resolution  authorized  to  be 
raised  ;  and  further,  that  the  plaintiff  was 
present  at  the  board  meeting  of  the  3rd  of 
December  1856,  and  concurred  in  passing 
tlie  resolution  of  that  date,  being  cognisant 
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of  all  the  circumstances  of  the  said  agree- 
ment of  the  1st  of  November  1854,  and 
that  they  believed  such  resolution  to  have 
been  legal,  and  submitted  the  question  of 
its  legality  to  the  Court.  They  denied 
that  the  sum  of  1,000/.  or  that  anything 
was  due  from  them  in  respect  of  the  first 
instalment  of  their  shares  ;  and  with  re- 
gard to  the  meeting  of  the  10th  of  March 
and  the  rtsolutions  passed  thereat,  they 
said  that  doubts  having  been  raised  whe- 
ther the  said  meeting  was  a  duly  consti- 
tuted ordinary  meeting,  the  board  of  direc- 
tors on  the  15th  of  April  1858  called  an 
extraordinary  general  meeting  of  the  asso- 
ciation, by  a  notice  which  they  sent  to 
each  of  the  persons  entitled  to  attend  such 
meeting.  The  notice  stated  the  object  of 
the  meeting  to  be  the  adoption  of  a  report 
and  balance-sheet  for  the  confirmation  of 
the  plaintiff  and  another  defendant  (Dr« 
Norton)  as  directors,  and  for  other  pur- 
poses ;  also  for  the  purchase  by  the  asso- 
ciation of  20,000  shares  held  by  the  de- 
fendant Baylis,  and  of  20,000  shares  held 
by  the  defendant  Bermingham,  on  their 
repaying  to  the  association  the  sum  of 
1,000/.  each.  The  notice  was  signed  by 
Henry  Lake,  manager;  and  when  sent  was 
accompanied  by  a  letter,  stating  that  the 
object  of  the  proposed  meeting  was  to 
remove  doubts  as  to  whether  the  meeting 
of  the  10th  of  March  1858  was  regularly 
convened.  The  extraordinary  general 
meeting  was  duly  assembled  on  the  24th  of 
April  1858,  (after  the  filing  of  the  bill,)  and 
at  that  meeting  the  report  and  balance- 
sheet  were  adopted  as  they  had  been  adopt- 
ed at  the  meeting  of  the  10th  of  March 
1858  ;  the  resolutions  also  confirmed  the 
appointments,  except  that  of  the  plaintiff 
as  director ;  and  the  following  also  was 
passed,  "  That  this  meeting  do  authorize 
the  purchase  from  Mr.  Bermingham,  at 
the  price  of  1,000Z.  of  20,000  shares; 
for  which  he  signed  the  deed  of  settlement 
and  for  which  he  paid  the  sum  of  1,000/. 
as  the  first  instalment  then  due  thereon, 
at  the  same  time  and  place  that  he  received 
a  sum  of  1,000/.  from  the  funds  of  the 
association  as  one  of  its  promoters,  and 
do  authorize  the  transfer  of  such  shares  to 
Henry  Mattock  Burt,  James  Fumell, 
George  Charles  Richardson,  and  Colin 
Thompson,  as  trustees,  for  the  benefit  of 
the  proprietOM  of  the  association,  as  the 


board  may  at  any  time  hereafter  direct ; 
upon  condition  nevertheless  that  Mr.  Ber- 
mingham at  the  same  time  repay  the  sum 
of  1,000/.  paid  to  him  as  such  promoter, 
and  surrender  all  his  rights,  if  any,  under 
the  promotership  deed  of  the  Itt  of  No- 
vember 1854.'*  A  similar  resolution 
related  to  Mr.  Bay  lis.  The  plaintiff's 
name  was  subsequently  omitted  as  a 
trustee.  Reliance  was  also  placed  by 
the  defendants  on  the  validity  of  the  reso- 
lutions of  April  1858,  and  also  upon  the 
acquiescence  of  the  plaintiff  in  such  reso- 
lutions. 

The  clauses  of  the  deed  of  settlement 
bearing  upon  the  question  in  the  suit  were 
in  substance  as  follows :— Clause  14.  pro- 
vided, that  an  ordinary  general  meeting 
of  the  association  should  be  held  on  the 
second  Wednesday  in  every  February,  or 
within  seven  days  before  or   seven  days 
after  as  the  directors  should  appoint.     By 
the  15th,  an  extraordinary  general  meeting 
could  be  called  by  the  directors  at  any 
time.    By  the  186th  it  was  provided,  that 
whenever   any   sum  of   money    shall  be 
wanted  for  the  purposes  of  the  association, 
it  shall  be  lawful  for  the  board,  if  they  shall 
think  it  expedient  so  to  do,  with  the  con- 
sent of  an  extraordinary  general  meeting, 
instead  of  raising  the  same  by  calling  in 
any  further  instalment,  to  borrow  the  same 
at  interest,  either  from  the  proprietors  or 
by    the   bond   of  the   association,  or  b 
means  of  any  other  security,  real  or  per-* 
sonal,  subject  nevertheless  to  clause  9,  b^ 
which  the    directors   and   proprietors 
protected  from  personal  liability.  By  clau 
195.  it  was  provided,  that  whenever  t 
holder  of  any  share  shall  be  desirous 
selling  the  same  to  the  board,  it  shall 
lawful  for  the  board,  with  the  sanction 
a  general  meeting,  with  and  out  of  ^le 
proprietors*  fund,  to  purchase  such  sb.ai» 
for  the  benefit  of  the  proprietors  at  s^Mch 
time  as  they  shall  deem  reasonable.     Bf 
the  270th  it  was  provided,  that  no  holder 
of  any  share  shall  have  power  to  trans^ 
the  same,  unless  the  full  amount  of  the  ifl* 
stalments  for  the  time  being  called  for  ob 
such  share  shall  have  been  paid. 

There  were  some  further  important  fac** 
stated  in  the  judgment  of  the  Lords  iot- 
tices  ;  but  the  foregoing  are  those  chiefly 
relied  upon  during  the  lengthy  argnm^^ 

When  the  cause  was  heard,  befoie  ^ 
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Vice  Chancellor,  be  decided  that  whatever 
questions  might  have  arisen  as  to  the 
validity  of  the  transaction  of  1856,  neither 
the  deed  of  1854  nor  the  transaction 
carried  into  effect  by  the  resolution  of  the 
meeting  held  in  April  1858  could  be  im- 
peached ;  and  he  dismissed  the  bill,  with 
costs :  from  which  decision  the  plaintiff 
appealed. 

A/r.   Greene  and  Mr.  Bromehead,   for 
the  appellant,  contended  that  as  Messrs. 
Baylis  and  Bermingham  were  directors  of 
the  company,  the  payments  of  1,000/.,  and 
1 ,000/.  were  in  fact  payments  made  to 
themselves ;    that   moreover  the  contract 
\>etween  the  other  directors  and  these  two 
gentlemen  was  never  approved  by  the  body 
of  shareholders  before  it  was  executed,  and 
'^vas  void  under  the  29th  section  of  the 
^oint-Stock  Companies  Act  (7  &  8  Vict, 
o.    110.),  as  was  decided  in  the  case  of 
-^oole  ▼•  the  National  Provincial  Life  Au^ 
Muranct  Company  (1),  and  even  the  pre- 
sence of  a  director  of  a  company  interested 
In  a  matter  when  under  arrangement  as 
"^bose  parties  were  at  the  meeting  of  the 
14th  of  September  1855,  was  quite  suffi- 
cient to  invalidate  the  whole — In  re  Sea, 
^ire.  Life  Assurance  Company,  ex  parte 
^he  Port  of  London   Assurance    Company 
(2).   The  objection  the  plaintiff  made  to  the 
loan  of  5,500/.  by  the  Unity  Association 
"^was,  that  though  it  was  sanctioned  by  an 
extraordinary  meeting  of  the  14th  of  Sep- 
't^mber  1855,  it  was  contracted  before  any 
isieeting  had  authorized  it,  and  even  when 
^^pproved,  it  was  at  a  meeting  held  not 
for  the  purpose  of  sanctioning  a  loan,  but 
'^o  put  in  action  the  powers  of  the  direc- 
tors of  borrowing.     Besides  this,  the  deed 
of  settlement  did  not  authorize  the  direc- 
^n  to  effect  policies  and  then  make  them 
*  security  to  the  lender  of  money  to  the 
^sociation.      With  regard  to  the  board 
ii^eeting  of  the   Srd   of  December  1856, 
^*t  was  held  for  the  purpose  of  relieving 
^^rs.  Baylis  and  Bermingham  of  their 
^^ponsibility  in  respect  to  shares,  which 
^M  an  object  beyond  the  powers  of  the 
directors,  and  that  act  being   altogether 
ulegal,  it  was  not  competent  for  the  parties 

(I)  2  Exch.  Rep.  N.S.  687 ;  8.  c  27  Law  J.  Rep. 
(».!.)  Exch,  219. 

llS!l®  ^.^^  M.  &  G.  465  ;   s.  c.  24  Law  J. 


to  say,  that  the  acquiescence  or  concur- 
rence of  the  plaintiff  rendered  it  valid. 
The  plaintiff  was  unaware  of  the  nature 
of  the  promotership  deed,  for  he  thought 
that  the  payment  of  1,000/.  came  out 
of  the  pockets  of  Baylis  and  Berming- 
ham. With  respect  to  the  ordinary  gene- 
ral meeting  of  the  10th  of  March  1858, 
they  contended  that  it  was  not  summoned 
within  the  time  appointed  by  the  deed  ; 
that,  if  duly  summoned  and  convened,  the 
shareholders  could  not  confirm  the  accounts 
in  their  then  form,  or  pass  resolutions 
relieving  Messrs.  Baylis  and  Bermingham 
from  their  shares  ;  that  the  powers  of  an 
ordinary  general  meeting  did  not  extend 
to  the  purchase  of  shares;  that  the  purpose 
for  which  the  meeting  was  summoned  was 
not  duly  set  forth  in  the  notice ;  that  it 
was  an  ordinary  general  meeting;  that 
the  accounts  did  not  shew  a  proprietor 
fund  from  which  the  purchase  could  be 
made.  With  regard  to  the  extraordinary 
general  meeting  of  the  24th  of  April  1858, 
there  was  no  proprietors'  or  other  fund 
with  which  to  purchase  the  shares ;  that 
the  calls  were  not  paid  up  on  Messrs. 
Baylis  and  Bermingham's  shares ;  that  the 
shares  themselves  were  of  no  value  ;  that 
no  payment  had  been  made  by  Messrs. 
Baylis  and  Bermingham,  the  1,000/.  being 
merely  in  respect  of  the  \s.  instalment; 
that  the  instalment  was  consequently  un- 
paid, and  no  transfer  could  be  made  under 
the  54th  section  of  the  act,  and  the  270th 
clause  of  the  deed ;  and,  lastly,  that  the 
transaction  was  contrary  to  the  policy  of 
the  7th,  25th  and  29th  sections  of  the 
Joint-Stock  Companies  Act  (7  &  8  Vict. 
c.  110). 

The  following  cases  were  also  cited  for 
the  appellant : — 

Morgan's  case,  1  Mac.  &  G.  225 ;  s.  c. 
1  Hall  &  Tw.  320;  18  Law  J.  Rep. 
(n.s.)  Chanc.  265. 

Mangles  v.  the  Grand  Colliery  Dock 
Company  f  10  Sim.  519  ;  s.  c.  9  Law 
J.  Rep.  (n.s.)  Chanc.  177. 

Ex  parte  Lawes,  re  the  Vale  of  Neath 
Brewery  Company,  1  De  Gex,  M.  & 
G.  421 ;  s.  c.  21  Law  J.  Rep.  (n.s.) 
Chanc.  688. 

Preston  v.  the  Grand  Collier  Dock 
Company,  1 1  Sim.  327  ;  8.  c.  10 
Law  J.  Rep.  (n.b.)  Chanc.  73, 
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ddBut;  that  they  mnat  itill  be  continued 
to  be  deemed  propriatora  in  the  aieociation 
to  that  extent,  juat  u  if  that  attempted 
relief  had  not  taken  place.     The  plaintiff 
who  makei   theae   coroplainta  became   a 
ibirebolder  in  the  company  in  the  month 
of  March   tS56 — wme   time,   I    believe, 
after  iti  complete  regiatration — and  in  the 
ume  month  he  woa  elected  and  became 
I  director,  that  ii,  of  coune,  one  of  the 
naugera  of  the  concern ;  and,  aa  far  m 
we  can  judge  from  the  books,  it  aeemi 
admitted  in  effect,  at  the  bar  on  both  eidea, 
that  from  the  time  of  his  election  to  be  a 
director, — which,  aa  I  have  already  aaid,  was 
doH  upon  the  time  when  he  became  a 
•faareholder,  in  the  aame  month,— until  the 
end  of  the  jrear  1857  and  somewhat  later 
(a  period,  therefore,  much   exceeding   a 
jtK  and  a  half)  be  was  an  active  director, 
CDditantly,  or  almost  constantly,  and  with 
inbatantial  regularity,  attending  the  meet- 
iflgi,  being  paid  for  those  attendances,  and 
appearing  to  perform  all  the  dutiea  of  a 
director.     Now  this  gentleman  cannot  be 
eonndered  as  an  ignorant  person.     He  ia 
s  certificated  conveyancer,  was  so  certainly 
u  early,  I  believe,  as  the  year  1854,  and 
bat  been  to  (it  ia  probable,  and  I  presume) 
everaiDce.   He  waa,  therefore,  a  certificated 
conveyancer  when  he  became  a  aharehotder 
and  director,  and  cannot  have  ignorance  of 
mattera  of  businesa  imputed   to  him,   at 
leait  sa  a  matter  of  couree.     Now,  from 
the  time  when   he  began  thua  to  attend  aa 
a  director,    there   were  regular   meetings 
beld,   and  the    accounta   of  the  company 
and  paymenta  on  behalf  of  the  company 
were  brought  under  the  attention  of  the 
directon  from  time  to  time,  and  entered  in 
the  roinutea ;   and,  aa  ia  usual,  I  believe, 
in  anch   eaaes,   at  the  commencement  of 
every  meeting    the   minutes   of  the  pre- 
ceding meeting  were  read,  and  generally 
or  nniveraally  confirmed.    And  on  several 
of  theae  occasions  during  the  year  1856, 
after  the  plaintiff  became  a  director,  and 
sabaequentty  to  the  year  1856,  there  are 
entties  of   payment   on   account   of  this 
loan    obtained     from    the    Unity    Insur- 
ance  Company.      One   will    serve   aa   a 
■pecimen  of  the  numerous  entries  of  the 
description    I    have   mentioned.       I    am 
resding  from   page  357  of  the  hook,  from 
the  Riinnt«B  of  the  meeting  of  the  20th 
Sew  SBtm,  XXVUL-Cuao. 


of  August  1856,  which  were  eonilrmed  at 
the  nest  meeting: — "  No.  63,  Unity 
General  Aaaurance  Association.  On  ao- 
count  of  loan  premiums.  119^  15*.  lOd.  ; 
due  24th  inst.  6W.  17t.6i.— 181J.  lSM.*d." 
As  I  have  said,  an  entry  of  that  description 
relating  to  the  aame  transaction  doea  not 
occur  once  only,  twice  only,  or  thrice,  but 
on  numerous  occasions,  ao  far  aa  those 
periodical  payments  could  be,  according 
to  the  nature  of  thinga  within  ao  restricted 
a  time,  numerous.  They  were  regular. 
Now  it  ia  impossible — even  if  this  gentie- 
man  had  aaid  that  he  waa  ignorant  of  the 
nature  of  this  loan  and  of  the  nature  of 
this  tranaacdon — it  would  have  been  im- 
poaaible,  for  any  effectual  parpoae,  to  hear 
him  say  so.  It  waa  his  duty,  I  had  almost 
aaid,  aa  a  profeaaional  man — certainly  it 
waa  within  hia  competency  aa  a  professional 
man,  and  within  bia  obvioua  duty  aa  a 
director — to  anderatand  what  the  minute 
meant  if  he  had  any  doubt  about  it.  If 
he  was  ignorant  of  the  nature  or  origin  of 
the  transaction — which.  I  agree,  had  its 
inception  before  he  became  a  shareholder, 
and  therefore  before  he  became  a  director 
— it  waa  hia  duty  to  have  obtained  infor- 
mation upon  it.  But,  upon  the  whole  of 
the  evidence,  it  ia  impoasible  reasonably 
to  auggeat  that  he  relievea  himself  from 
the  strong,  I  had  almost  said  the  conclu- 
sive,  presumption  against  him  of  know- 
ledge of  the  nature  and  particulars  of  that 
transaction.  With  the  knowledge  which  it 
is  necessary  thua  to  impute  to  him,  he  acta 
upon  the  transaction  from  time  to  time ; 
he  leada  the  other  directors ;  he  leads  all 
who  are  associated  with  him  in  the  ma- 
nagement of  the  company,  and  who  may 
well  have  felt  confidence  in  hia  proreationid 
knowledge,  to  consider  that  be  thought  it 
unobjectionable.  He  has  so  treated  it ;  he 
has  not  proved,  if  he  could  liave  effectually 
offered  evidence  for  the  purpose  of  proving, 
that  he  waa  ignorant  or  misled  in  the 
matter;  and,  upon  the  materials  before  us, 
he  must,  in  my  opinion,  be  taken,  as  far 
as  hia  interests  are  concerned,  completely 
to  have  adopted  it  and  confirmed  it,  and 
to  have  excluded  himself  from  all  ground 
of  complain  ton  that  head,  whatever  ground 
of  complaint  other  persona  may  have.  We 
then  come  to  the  1,000/.  a-piece  paid  to 
Mr.  Bayli*  and  to  Mr.  Bermingham  aa 
6B 


738 


COURTS  OF  CHAyCBRY : 


[N^w  Seeibp 


promoters  of  the  association  before  this 
gentleman  joined  it,  and  the  annuities 
granted  to  diem  on  that  occasion  by  what 
is  called  the  promoters'  deed,  of  the  Ist  of 
November  1854,  upon  which  I  agree  with 
the  plaintiff,  it  is  hardly  possible  to  make 
observations  too  strong.  I  regret  very 
much  that  it  should  have  been  possible  to 
prepare,  possible  to  execute,  such  a  deed; 
and,  above  all,  I  regret  to  see  respectable 
professional  names  associated  with  it.  The 
deed  provided  for  the  payments  preli* 
minary  to  the  general  registration,  and 
annuities  for  the  benefit  not  only  of  Mn 
Bermingham  and  Mr.  Baylis,  but  of  others. 
Its  recitals  are  these :  It  recites  the  title 
to  leasehold  property  that  was  to  be  ac- 
quired for  the  benefit  of  the  future  associa- 
tion. It  recites  the  existence  of  a  book  or 
pamphlet,  said  to  belong  to  three  gentle- 
men as  authors  and  proprietors,  upon  life 
assurance,  upon  principles  which  were, 
*'  for  the  most  part,  of  a  novel  nature,  and 
different  from  those  of  any  previous  life 
assurance  company,  are  of  great  worth  and 
value,  and  it  is  believed  that  many  and 
great  benefits  and  advantages  will  arise 
and  be  secured  to  the  general  public  from 
the  establishment  of  a  society  carrying  out 
such  principles  as  aforesaid."  Then  it 
recites  that  the  three  gentlemen  are  the 
joint  proprietors  of  the  copyright;  that 
Mr.  Baylis,  Mr.  Bermingham  and  Mr. 
Francis  Norton  Frith  *'  have  undertaken 
upon  themselves  all  preliminary  expenses, 
hazards  and  liabilities  whatsoever  in  cre- 
ating and  establishing  the  said  association." 
And  then  it  goes  on  to  recite  in  effect  that 
it  had  been  agreed  that  Messrs.  Baylis  and 
Bermingham  should  transfer  to  the  trustees, 
on  behalf  of  the  association,  the  leasehold 
property  and  also  the  copyright  of  the 
book,  upon  condition  that  the  association 
should,  on  complete  registration,  pay  to 
each  of  them  the  sum  of  1,000/.,  and  also 
a  commission  of  2L  per  cent,  on  the  pre- 
miums of  all  policies  effected  with  the 
association,  and  that  Baylis  be  the  con- 
sulting actuary,  and  should  receive  a 
salary  of  500/.  even  after  resignation ;  and 
Bermingham  should  be  consulting  surgeon, 
and  should  receive  an  annuity  of  250/., 
even  after  resignation ;  that  Messrs.  Trin- 
der  &  Eyre  should  be  solicitors  to  the 
association  without  power  of  removal,  and 


should  receive  a  salary  for  general  business 
to  be  transacted  by  them  of  250/.  a  year. 
Then  the  operative  part  of  the  deed  pro- 
ceeds and  does  provide  for  all  these,  I  should 
have    thought,  most   extraordinary   pay- 
ments.    As  far  as  I  can  understand  the 
operative  part  of  the  deed,  they  are   all 
provided  for.    Now  this  deed  is  mentioned 
in  the  minute-book  upon  an  occasion  pre« 
vious  to  the  time  when  the  plaintiff  became 
a  shareholder  in  the  institution ;  and  I  agree 
it  might  very  possibly  be  too  strict  to  hold 
him  bound  by  that — to  hold  that  he  was 
bound  to  look  back  through  the  book  to 
every  entry  that  had  preceded  the  com- 
mencement of  his  directorship.     There  is, 
however,  in  the  year  1854,  this  entry: — 
"  Resolved,  that  the  promoters'   deed  as 
prepared  by  the  solicitors  to  the  associa- 
tion, having  been    read,    being   cordially 
approved  of,  be  now  confirmed ;  and  that 
such  assignment  of  agreement  for   lease 
of  No.  35,  Cranboume  Street,  Leicester 
Square,   and  of  copyright  in    a    certain 
book,  entitled  '  An  Fssay  on  Life  Assur- 
ance,' illustrative  of  the   modern  applir 
cation  of  its    principles    to  the   require- 
ments of  the  living,  being  accepted  in  i 
integrity,  shall  now  and  hereafter  be  helc^ 
binding  upon  the  present  or  any  fuUu»^ 
directors  of  the  British  Nation  Life  Assu^-^ 
ance  Association.     Mr.  Baylis,  Mr.  Be^^ 
mingham  and  Mr.  Norton  Erith,  duriic^*^ 
the  consideration  of  the  deed  of  assignmer^>  ^ 
upon  certain  conditions,  of  their  right,  tit 
interest  and  estate  in  No.  35,  Cranbou 
Street,  and  in  their  copyright  of  an  esa 
upon  the  principles  of  which,  therein  — 
tailed,  is  founded  the  British  Nation 
Assurance  Association,    declined    to      ^lu^ 
their  privileges  as  directors,  and  acc«>n^ 
ingly  did  not  vote  or  take  any  part  in    iU 
decision  of  the  other  directors  present" 
I  do  not  impute  to  the  plaintiff  the  koor- 
ledge  of  the  entry  ;  but  considering  wLk 
the  deed  was,  considering  how  it  asMoeutcd 
irremovable  officers  (at  least  ofiicers  su^« 
stantially  irremovable)  with  the  associa* 
tion,  and  provided  for  the  annuities  for 
which  it  did  provide,  it  is  in  the  bigh^^ 
degree  improbable  that  the  plaintiff  ibool^ 
not  early  have  been  aware  of  it.  He  appeir«t 
upon  his  own  statement,  some  time  sftef 
he  became  a  director,  to  have  been  awa^ 
that  there  was  some  sach  instnimefitr'^ 
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tome  rtch  il^eemenl.   When,  ha  doeg  nol 

ny;  bnt  the  annren  obviouily  called  hla 

attention  to  that  lubject ;  and  the  itate  of 

the  pleadings  and  the  evidence,  I  think, 

rendered  it  incumbent  on  him,  irhedeitred 

not  to  have  a  very  early  knowledge  of  tho 

initniment  imputed  to  him,  to  be  precise 

in  hit  Btatements  and  evidence  upon  tlmt 

point.      The  uhavoidable  inference  from 

the  evidence,  independently  of  the  entries 

to  which  I  am  about  to  allude,  is,  that  ho 

became   early  aware,  if  not  in  every  aenae 

literally  of  the  instrument  itaelf.  aware  that 

thera  was  an  agreement  containing  auch 

proviaiona   or   provision    to    that    effect, 

which  affected,  or  purported  to  affect,  the 

aaiociation.     But  we  find  thronghont  the 

yean  1856  and  1857 — I  do  not  allude  to 

the  reduction  of  the  annuities,  that  la  im- 

material — we  find  reference  to  the  annu- 

itieU  under  the  deed  of  a  nature  similar  in 

effect,  the  seme  indeed  in  effect  tnutatU 

mutandi;   aa  those    relating   to  tha  loan 

obtained  from  the  Unity  Aaaociation.  One 

will  aerve  aa  a  specimen  of  the  whole.     I 

open  the  book  at  the  24th  of  September 

1856.      These  entries  are  there: — "The 

following  drafts  are  approved  of,  drawn 

and  signed,  namely,  No.  76,  Mr.  Baylis'a 

annuity,  to  Michaelmaa,  1252.;"  (that,  of 

course,   was    the  fourth  of  500/.)  "  Mr, 

Benningham,  ditto,  62/.  10*.,"  the  fourth 

of  250i.      Then  cornea    what   seems  not 

hitherto    to    have  been    observed    upon, 

though    it  is   no    discovery  at   all — it  is 

patent — the  solicitoia'  ditto  (ditto  meaning 

annuity),  "62/.  10».,"  it  being  the  250/. 

a  year  which  they  were  to  he  paid  by  way 

of  salary  as  irremovable  aolicitors,  in  ad- 

didon  to  theircosts.    Now,  these  payments 

occur  from  time  to  time,  as  I  have  already 

said,    in    the  book ;    they  are  entered  in 

th«  minutes  in  the  presence  of  Mr,  Burt, 

and   each  set  of  minutes  is  confirmed  at 

the  next  meeting  in  his  presence.     It  ia 

impossible  to  impute  to  him  ignorance  of 

business,  or  that  he  was   not  a  man  of 

business.     He  is  a  practiaing  lawyer,  and 

I    have    no  doubt   a  well   informed  and 

able  one— it  is  impossible  to  suppose  that 

any  man  could  have  these  documents  read 

to   him    or  draw  cheques,    or   see  drawn 

cheques  for  annuities  for  Mr.  Berminghara 

and  Mr.  fiaylis  and  the  solicttora  without 

asking    what  they  were.     No  man  would 

think  of  such  an  imputation  on  any  man 


in  his  senaes,  eapecidly  a  man  Of  Insiheal 
and  a  profesaional  gentleman.  I  doubt, 
myself,  very  much  whether  this  decisiTe 
evidence  is  wanted  ;  the  other  evidence  to 
which  I  have  referred  is  to  entirely  satis- 
factory. But  if  that  could  be  considered 
otherwise  than  satisfactory,  this  is  com- 
pletely conclusive.  He  mnat.  before  tha 
end  of  the  year  1856  have  had  actual 
notice  and  knowledge  of  the  provisiona  of 
the  deed,  which  deed,  independently  of  th« 
annuities,  provided  also  for  the  payment, 
as  I  have  said,  of  the  two  sums  of  t.OOOJ. 
each  to  Mr.  Bermingham  and  Mr.  Baylis. 
Then,  that  being  so,  all  the  obserVationa 
applicable  to  aueh  trantactions  with  tha 
Unity  Assurance  Company  amount  to  this: 
A  man  of  business,  with  knowledge,  allows 
hia  brother  directors  to  act  and  proceed 
upon  the  notion  thatheaffirma  and  adopts 
those  acta,  and  faaa  no  objection  to  them, 
and  thia  course  of  acting  goea  on  from 
quarter  to  quarter,  from  half-year  to  half- 
year,  during  the  yeara  1856  and  1857. 
It  is  possible  to  auppoae  a  case  in  which 
a  director,  even  though  a  member  of  the 
profesaion  of  the  law,  might  defend  him- 
aelf  from  the  charge  of  acquieaeence  and 
confirmation  upon  the  ground  that  he  waa 
deceived  or  misled,  or  that  he  was  igno- 
rant of  something  which  it  was  not  hit 
duty  to  know.  The  evidence  forbids 
any  such  assumption.  There  is  not,  in 
my  opinion,  the  least  proof  that  he  was 
deceived,  there  is  not  the  least  proof  that 
he  was  ignorant  of  anything  material  that 
it  waa  his  duly  to  know.  Accordingly, 
I  think  these  transactions  stand  exactly 
on  the  same  footing  as  the  transaction 
with  regard  to  the  Unity  Assurance  Com- 
pany, It  seems  that  the  2,000/.  was  ac- 
counted for  in  this  manner — a  manner  for 
whirh  I  hardly  like  to  trust  myself  with  an 
epithet;  two  sums  of  1,000/.  were  paid 
out  of  the  funds  of  the  company,  or  future 
company,  to  Mr.  Baylia  and  Mr.  Berming- 
ham, and  were  applied  by  them  in  paying 
the  first  instalment,  I  think,  on  the  sharea 
which  they  acquired.  That  is  of  no  moment 
on  tha  present  occasion  ;  but  what  is  of 
moment  on  the  present  occasion  is  the  de- 
liverance subsequently,  or  attempted  deli- 
verance, of  Mr,  Baylis  and  Bermingham 
from  the  shares  on  which  they  paid  tha 
2,000/.  thus  indescribably  acquired.  Now, 
that  trsiiuction  took  place  also  in  tlie  yeaf 
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185d-^in  tlie  montli  of  December.  I  turn 
'to  the  minute  of  the  3rd  of  December 
1856 : — "  Messrs.  Bay  lis  and  Bermingham 
having  this  day  surrendered  all  right  and 
claim  to  2,000  shares  each,  respectively 
held  by  them,  and  originally  taken  in  order 
to  fiicilitate,  in  the  first  instance,  the  com* 
plete  registration  of  the  association  in 
compliance  with  the  act  of  parliament,  and 
having  delivered  up  their  respective  cer- 
tificates for  the  same,  resolved,  that  Messrs. 
Bay  lis  and  Bermingham  be,  and  they  are 
hereby  relieved  from  all  responsibility  as 
to  calls  or  otherwise,  on  account  of  the 
said  20,000  shares  each,  so  held  by  them. 
That  the  said  shares  be  transferred  into  the 
names  of  H.  M.  Burt  (that  is,  the  plaintiff), 
G.  C.  Richardson,  Colin  Thompson,  and 
James  Fumell,  Esq.,  in  trust  for  the  asso- 
ciation, and  that  the  proceeds  therefrom 
be  applied,  in  due  time,  to  the  funds  of 
the  association.*'  In  this  Mr.  Burt  (the 
plaintiff)  must  be  taken  to  have  concurred, 
and  the  minutes  of  that  meeting  are  adopted 
and  confirmed  at  the  next.  On  the  12th 
of  December  1 856  the  minutes  of  the  last 
board,  and  of  the  extraordinary  meeting  of 
the  directors  held  this  day,  are  read  and 
confirmed,  Mr.  Burt  being  a  party.  Now, 
as  I  have  said,  this  took  place  in  December 
1856.  No  complaint,  no  objection,  ap- 
pears to  have  been  made,  on  the  part  of 
Mr.  Burt  or  on  the  part  of  any  one  else, 
during  the  year  1856  or  the  year  1857f  as 
I  understand  it.  But  it  appears  that  this 
transaction  had  been  formally  completed 
by  a  transfer  of  the  shares  in  the  books 
without  waiting  for  the  authority  of  a 
general  meeting ;  and  accordingly,  in  Feb- 
ruary 1858,  a  resolution  is  come  to,  not  at 
all  departing  from  the  resolution  of  De- 
cember 1856,  but  cancelling  what  I  have 
called  the  premature  action  upon  it  with 
the  view,  as  I  collect,  to  a  connrmation  of 
the  transaction  by  a  general  meeting.  That 
is  done  in  March  1858,  the  month  in  which 
the  bill  was  filed,  but  irregularly  done.  It 
is  done  with  more  formality,  if  such  a 
transaction  could  be  confirmed  effectually, 
by  a  meeting  in  the  month  of  April,  the 
month  after  the  filing  of  the  bill,  upon 
which,  as  I  understand  it,  the  Vice  Chan- 
cellor appears,  as  to  this  part  of  the  case, 
mainly  to  have  proceeded.  I  am  of  opin- 
ion, however,  looking  only  at  what  took 
place  in  December  1856,  that,  by  the  con- 


duct of  the  plaintiff  and  his  eonduet  after- 
wards, he  has  precluded  himself  from  aoy 
right  of  complaint,  whatever  right  of  com- 
plaint others  may  have,  either  as  againit 
the  defendants  or  as  against  the  plaintiff 
himself.  As  to  that,  it  is  not  neceisary 
to  give  an  opinion.  He  has  sued  on  behalf 
of  himself  and  all  others ;  and  I  assume 
that  there  may  be  others,  notwithstanding 
what  has  been  contended-— perhaps  cor- 
rectly, perhaps  incorrectly— on  the  part  of 
the  defendants  ;  I  assume  that  there  still 
exist  persons  who  have  a  right  to  com- 
plain of  these  transactions ;  but  that  will 
not  give  the  plaintiff  a  title  to  sue  for  them. 
As,  on  one  hand,  a  plaintiff  who  has  aright 
to  complain  of  an  act  done  to  a  numeroni 
society,  of  which  he  is  a  member,  is  enti- 
tied  effectually  to  sue  on  behalf  of  himielf 
and  all  others  similarly  interested,  though 
no  other  may  wish  to  sue,  so  where,  though 
there  are  a  hundred  others  who  do  with  a 
suit  and  are  entitled  to  aue,  still,  if  they 
sue  by  a  plaintiff  only  who  has  personally 
precluded  himself,  that  suit,  in  my  opinion, 
cannot  proceed ;  and  the  present  esse,  in 
my  opinion,  stands  upon  the  same  footing 
as  if  the  dissatisfied  shareholders,  supposing 
them  to  be  dissatisfied,  had  sued  by  a 
plaintiff  who  had  released  the  defendanti 
~-for  that,  in  my  opinion,  is  the  position 
in  which,  effectually,  Mr.  Burt  has  placed 
himself.  Whether,  therefore,  agreeing  or 
disagreeing  with  the  particular  ground  on 
which  his  Honour  the  Vice  Chancellor  has 
proceeded,  I  apprehend  the  grounds  1  have 
stated  are  amply  sufiScient  on  which  to 
render  a  dismissal  of  the  bill  necessary. 
The  bill  has  been  dismissed,  with  costs.  I 
have  doubted  for  some  time  as  to  thecoits, 
on  account  of  the  conduct  that  has  been 
exhibited  on  the  part  of  some  of  the  par* 
ties  to  this  record ;  but,  on  the  whole,  I 
do  not  think  it  sufficiently  dear  that  the 
bill  should  have  been  dismissed,  without 
costs,  to  render  it  fit  for  me  to  give  a  voice 
for  altering  what  has  been  done  in  that 
respect.  I  am  of  opinion,  however,  that, 
in  dismissing  the  appeal,  it  should  be  dis- 
missed, without  costs,  and  the  deposit  be 
returned. 

Lord  Justice  Turner.— I  entirely  agree 
with  my  learned  Brother,  and  for  exactly 
the  same  reasons,  which,  therefore^  I  do 
not  think  it  necessary  to  repeat.  I  desire 
only  to  add,  that  I  think  the  argument  oa 
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public  policy  it  sot  appHcsble  to  the  mh^ 
became  the  tnnuetion  it  one  which  might 
be  confinned  by  all  the  thuebolden,  and, 
if  10  confinDed,  would  not  be  agunrt  pnblie 
policy. 


^  Tkaiiokb    v.   tbb   orbat 
1    1  n-      \    wsbtkkh  kailwat  com- 

*'"""■    \p.,t. 

pTQtUce — Proditetion  of  Doeumtnli  on 
Otth— Corporation — I8iA  Seetim  of  the 
Ciauerji  Amendment  Act. 

A  eerforaUc*  were  aole  defendanli  to  a 
Ml,  ■«  o_fieer  of  ike  eomptng  being  party 
/*r  lite  purpMe  o/  diieovery.  O*  a  motion 
hf  tie  plaintiff  that  the  defendant*  might 
fie  M  affidavit,  at  directed  bf  the  181A 
uetiui  of  the  etattUe  15  4-  16  Fiet. 
e.  86,  (the  Chancery  Amendment  Aet,  )a*to 
Ike  JaemKente  m  their  pouution,  it  wot 
entered  that  the  company  ekould,  before  a 
ieg  wmed,  fUe  an  affUacil,  made  by  one 
er  more  of  its  ojleere,  ae  to  tuch  doenmentt, 
ttUu  they  ihomld  in  the  mean  time  eati^fy 
Ike  CoMi  that  they  could  not  procnre  ntcA 
ofieer  or  offieart  to  make  the  affidavit. 

Thii  mi  an  appeal  motion  to  diacharge 
ID  order  of  Vice  Chancellor  Kindenley, 
directing  that  the  defendant!,  the  Oreat 
Wettem  Railway  Company,  abonld,  on  or 
before  the  24th  of  April,  file  a  fnll  and 
luSdent  affidavit,  atating  whether  they 
btve,  or  haTe  had,  in  their  poaaetaion  or 
power  any,  and  if  any,  what  docamcnta 
relating  to  the  matten  in  queation  in  thia 
tail  (beyond  thote  mentioned  or  referred 
to  in  the  ichedule  to  the  answer  of  the 
defendanti),  and  accounting  for  the  same. 
When  the  bill  waa  filed  thrae  of  the  direc- 
tor* were  made  parties,  aa  interested  in 
aome  of  the  property  of  the  company,  but 
not  for  purpoaes  of  diacovery,  and  they 
all  died  during  the  progreaa  of  the  suit, 
and  the  company  were  now  the  only  de- 
fendants on  the  record.  Under  these  ai- 
enmatancea,  the  company  offered  to  file  a 
Khedule  of  docnments,  under  their  corpo- 
rate leal,  but  objected  to  the  order  of  the 
Vice  Chancellor  on  the  ground  that  there 
waa  no  officer  of  the  company  aparty  to  the 
•nit  to  make  an  affidavit. 

By  the  18th  section  of  the  Chancery 


Amendment  Act  (19  ft  16  V!cL  e.  80.),  It 
ia  enacted,  "  that  it  shall  be  lawful  for  the 
Court,  upon  the  application  of  the  plaintiff 
in  any  suit,  .  .  .  whether  the  defendant 
may  or  may  not  have  been  required  to 
answer  the  bill,  or  may  or  may  not  hare 
been  interrogated  aa  to  the  poaseiaion  of 
docnments,  to  make  an  order  for  the  pro- 
doetion  by  any  defendant,  upon  oath,  of 
such  of  the  documents  in  his  poaseision  or 
power  relating  to  matter*  in  qneation  in 
the  atiit  as  the  Court  shall  think  righL" 

Mr.  Anderson  and  Mr.  T.  Stevene,  for 
the    appellants,   observed   that  the    Iflth 
■ec^on  had  no  application  to  the  ease  of 
corporation  defendants.     It  applied  to  de* 
fendants  capable  of  making  oath,      Tha 
plaintiff,  had  he  had  the  purpose  of  die- 
coTery  in  view,  ought  to  have  made  the 
secretary  or  other  officer  of  the  company 
a  party  defendant.     They  referred  to— 
The    AUomeg    General   v,    the  Eail 
Dereham  Com  Exchange  Company, 
S  W.  R.  486. 
Anonymoue,  1  Vem.  117> 
Freeman  v.  FairUe,  S  Mer.  20,  44. 
Lc  Fexier  v.  Margravine  of  Anipach, 
15  Vei.  1&». 

Mr.  Bails  and  Mr.  Beavan  were  not 
called  upon  in  aapport  of  the  Vice  Chan- 
cellor'a  order. 

LoKD  Justice  Tuknbi.— I  think  the 
proper  order  to  be  made  would  be  this, 
"  It  is  ordered  that  the  defendanta,  the 
Oreat  Western  Railway  Company,  do,  on 
or  before  the  let  day  of  lune  next,  file  a 
full  and  sufficient  affidavit,  to  be  made  by 
one  or  more  of  their  proper  officera,  stating 
whether  they  have,  or  have  had,  in  their 
poeseaaion  or  power  any,  and  if  any,  what 
documents  relating  to  the  matters  in  ques- 
tion in  thia  suit  (beyond  those,  ftc),  and 
accounting  for  the  aame,  unleas  they  aboil 
in  the  mean  time  satisfy  this  Court  by  suffi- 
cient  evidence  that  they  cannot  procure 
such  officera  or  officer  to  make  such  affi- 
davit,"— which  will  yary  so  far  the  order 
of  hia  Honour  the  Vice  Chancellor. 

Lord  Jubticr  Khioht  Brucr,~I  agree 
in  that  alteration. 
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MACLEAN  V.  DAWBOlr. 


Practice — Service  of  Bill  on  Defendants 
residing  out  of  Jurisdiction^-^Order  33.  of 
MaylUb. 

An  order  to  serve  a  defendant  out  of  thi 
jurisdiction  tvith  a  copy  of  the  bill  is  wholly 
in  the  discretion  of  the  Court,  but  it  will 
look  into  the  hill  to  see  that  the  case  made  by 
the  plaintiff  is  not  such  as  primd  fade  wilt 
not  obtain  relief  at  the  hearing  of  the  cause, 
notwithstanding  that  the  SSrd  Order  of  May 
1845  does  not  require  evidence  of  the  merits 
or  truth  of  the  case. 

The  plaintiffs  having  on  the  ^dof  March 
ohtained  an  order^  under  the  3drd  Order 
of  May  1845,  for  leave  to  serve  a  copy  of 
their  hill  on  the  defendants  William  Daw- 
son and  Thomas  Dawson,  now  residing  in 
Scotland,  this  was  an  appeal  from  the 
decision  of  his  Honour  the  Master  of 
the  Rolls  refusing  to  discharge  it.  The 
facts  are  as  follow^ : — The  suit  was  insti- 
tuted by  Henry  Dundas  Maclean  and 
Eleanor  his  wife,  who  was  th^  executrix  of 
Sarah  Lodge,  who  died  in  183S,  against 
Henry  Dawson,  and  William  Dawson  and 
Irhomas  DaWson,  both  out  of  the  jurisdic- 
tion of  this  court,  the  executors  of  Joseph 
Dawson,  late  manager  of  the  Carton  Com- 
pany, and  against  the  executors  of  Henry 
Stainton,  the  agent  of  the  company  in 
London,  and  the  Carron  Company,  to  set 
aside  the  purchase  bf  certain  shares  in  the 
Carron  Company,  made  from  the  female 
plaintiff  as  such  executrix  by  the  said 
J.  Dawson  5n  1839,  on  the  ground  of  fraud. 
For  this  purpose  the  bill  alleged  that 
H.  Stainton,  the  London  agent  of  the  Car- 
ron Company,  J.  Dawson,  manager  of  the 
company  at  Carron,  and  the  defendant  W. 
Dawson,  then  assistant  manager  of  the 
company  (who  were  also  large  shareholders 
bf  the  company),  kept  and  published  false 
accounts  of  the  company's  workings,  and 
concealed  the  true  state  of  the  company's 
affairs  from  the  shareholders  from  Ihe  yeai* 
1825  to  the  year  1851,  in  order  as  well 
lo  enrich  themselves  directly,  as  indi- 
rectly to  enable  them  to  buy  up  the 
shares  of  their  copartners  at  an  under- 
value;   that  by  these  means  J.  Dawson 


had  pufchaiej  the  shares  of  thd  said 
Sarah  Lodge  from  the  said  female  plsia- 
tiff,  as  well  as  shares  of  various  other 
shareholders,  at  less  than  their  true  value; 
that  he  died  possessed  of  seventy  shares 
only,  but  it  was  impossible  now  to  dis- 
cover whether  the  ten  shares  bought  of  the 
plaintiff  were  aiViongst  the  remaining  seven* 
ty,  or  whether  J.  Dawson  had  parted  with 
them  in  his  lifetime;  that  these  facts 
came  to  the  knowledge  of  the  plaintiffs  only 
in  the  year  1858  ;  that  J.  Dawson  died  on 
the  5lh  of  January  1850,  a  domiciled 
Scotchman,  having  made  a  trust  disposition, 
whereby  he  gave  his  residuary  estate,  in- 
eluding  the  Seventy  shares  in  the  Carron 
Company,  certain  sums  of  stock,  and  a, 
large  debt  due  to  him  from  the  company^ 
to  the  defendants  H.  Dawson,  W*  Dawson 
and  T.  i)awson,  a&d  appointed  them  hit 
executors. 

The  will  was  not  preyed  in  England, 
but  the  three  residuary  legatees  were  pro- 
perly constituted  exbcutora  in  Seotland. 
They  accordingly  discharged  all  the  funeral 
and  testamentary  expenses,  aiid  provided 
for  the  execution  of  the  trusts  of  his  trust 
disposition  ;  in  pursuance  whereof  twenty-^ 
four  shares  were  transferred  to  W.  Dawson, 
twenty- three  shares  to  H.  Dawson,  and  the 
remaining  twenty-three  to  T.  Dawson; 
H.  Stainton  died  in  1851,  and  his  exeeuton 
were  also  made  defendants. 

The  defendants  W.  and  T.  Dawson  hav- 
ing been  seri'ed  with  copies  of  the  bill 
under  the  above-named  general  order,  put 
in  a  conditional  appearance^  and  then 
moved  before  the  Master  of  the  Rolls  to 
discharge  the  order,  but  his  Honour  re* 
fused  the  motion,  and  they  appealed  (1). 

(1)  The  jadgment  of  the  Master  of  the  Bolls 
was  as  follows : — I  am  of  opinion  that  this  niotioo 
altogether  fails.  I  apprehend  the  sole  question— 
when  the  order  speaks  of  discretion — is,  whedwT 
on  the  facts  appearing  on  the  bill,  or  the  fi»ts  as 
the  plaintiff  ought  to  hare  stated  them  in  the  bii^ 
and  brought  to  the  attention  of  the  Court,  it  voald 
l)e  a  proper  case  for  the  Court  to  direct  its  process 
lo  be  served  out  of  the  jurisdidtion.  The  defnulaet 
may  afterwards  come  to  the  Conrt  to  discharge  the 
order,  if  not  made  in  accordance  with  the  rales  of 
the  court,  or  if  it  has  been  obtained  by  fraad ;  as, 
for  instance,  if  it  has  been  obtained  in  direct  oppo- 
sition to  an  agreement  between  tbe  plaintilT  and 
the  defendant,  that  they  thonM  not  be  served. 
Such  a  question  as  that  might  be  brought  bcfoe 
the  Court.  But,  in  any  other  respect — assnoiog 
that  it  is  a  proper  case — I  have  always  considered, 
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Mr.  Bolt,  Mr.  FolUn  an^  Mr,  CoHom^ 
for  the  appellants,  argued,  that  the  jinrant 
pf  leave  was  not,  as  the  Master  of  the  Rolls 
bad  said,  ex  debito  justiticB,  but  was  wholly 
in  the  discretion  of  the  Court,  and  in  this 
case  it  was  eminently  inconvenient  that 
leave  should  be  given,  for  the  litigation 
related  to  Scotch  property  of  a  Scotch  tes- 
tator, was  between  Scotchmen  and  some  of 
their  Scotch  representatives,  and  the  plain- 
tiffs themselves  resided  much  nearer  to 
Edinburgh  than  to  London  ;  there  was  not 
even  an  English  representative,  and  if  the 
plaintiff  were  successful,  as  to  which  there 
were  very  grave  doubts,  the  estate  could 
not  be  proved  except  by  putting  in  motion 
the  powers  of  the  Scotch  courts.  They  at 
length  contended  that  if  leave  was  given 
to  serve  this  bill,  the  Court  would  essen- 
tially assist  the  plaintiffs  in  multiplying 
litigation.  This  and  the  other  points  of 
argument  are  examined  in  the  judgment, 
and  they  cited— 

Whiimore  v.  Ryan,  4  Hare,  612,  618 ; 

t.c.  15  Law  J.  Rep.  (n.s.)  Chanc. 

232. 

from  the  time  the  act  wan  passed,  that  it  was  a 
matter  tx  debito  Justitimf  that  the  Court  had  no 
light  to  withhold,  if  there  were  a  primd  facie  case, 
the  cnrder  for  senring  the  bill  and  process  on  a 
party  in  a  foreign  country ;  always  leaving  it  open 
to  a  defendant,  as  soon  an  he  appeared,  to  shew 
that  the  bill  was  one  which  ought  not  to  be  pro- 
ceeded with  against  him,  or  to  shew  that,  in  eonae? 
quence  of  some  arrangement  between  the  parties, 
it  was  contrary  to  good  faith  on  the  part  of  the 
parties  who  serred  him.  But  it  is  quite  out  of  the 
question  that  this  Court  should  take  into  its  con- 
sideration any  extraneous  facta.  The  question  is, 
whether,  when  I  was  asked  for  leave  to  serve  this 
bill  out  of  the  jurisdiction  of  the  Court — whether, 
npon  the  facts  appearing,  as  stated  by  the  bill,  or 
which  ought  to  have  been  stated,  it  was  right  then 
to  make  the  order.  The  fact  that  there  have  been 
auhsequent  proceedings  in  .Scotland  arising  out  of 
the  same  matter  cannot  afiect  the  propriety  of  the 
exercise  of  the  discretion  of  the  Court  in  determin- 
ing whether  it  was  right,  at  the  time  when  the 
motion  was  made,  that  the  bill  should  be  served. 
I  cannot  conceive  a  course  more  likely  to  produce 
great  expense,  great  litigation,  great  loss  of  time 
and  money  to  the  parties,  than  that  as  soon  as  a 
defendant  is  served  out  of  the  jurisdiction  he  should 
be  at  liberty,  by  a  series  of  aiSidavits,  to  shew  that 
|t  wofdd  be  more  convenient  that  the  case  should 
not  proceed  here.  I  expressly  disclaim  any  opinio^ 
whether  it  is  more  desirable  that  the  case  should 
proceed  in  this  court,  or  that  the  litigation  subse- 
qaently  commenced  should  be  pursued  in  Scotland. 
]5at    1  am  of  opinion   that  the  defendant  cannot 


fnnesy.  MiiehM,  4  Drew.  141;  $•  c« 
26  Law  J.  Rep.  (k.s.)  Chanc.  625  : 
on  appeal,  1  De  Gex  &  Jo.  423 ;  26 
Law  J.  Rep.  (n.s.)  Chanc.  719. 

Mr.  Roundell  Palmer,  Mr.  Selwyn  and 
Mr»  John  Pearson  were  for  the  plaintiffs,  in 
support  of  the  order  at  the  Rolls. 

Mr.  RoU  was  heard  in  reply. 

Lord  Justice  Knight  Bruce. — The 
arguments  which  have  been  so  ahly  urged 
in  this  case  as  to  the  multiplication  of  liti- 
gation, and  as  to  the  supposed  unlikelihood 
of  the  present  suit  proving  of  any  substan- 
tial utility  to  the  plaintiffs,  are  certainly  not 
wholly  irrelevant ;  on  the  contrary,  they  are 
entitled  to  attention  ;  but  even  if  they  are 
well  founded,  that  will  not  he  decisive  on 
such  an  application  as  this.  The  d3rd 
Order  of  the  8th  of  May  1845,  under  which 
the  present  order  was  made,  requires  no 
affidavit  as  to  the  merits  of  the  plaintiff's 
case.  That  order  is  as  follows  : — **  Where 
a  defendant  in  any  suit  is  out  of  the  juris- 
diction of  the  Cou/t,  the  Court,  upon  ap- 

raise  that  question  until  he  has  appeared  as  a 
properly  constituted  psrty  to  this  cause.  Then  will 
be  the  proper  time  to  consider  whether  the  suit  can 
more  properly  be  carried  on  in  this  country,  or 
whether  tne  rights  of  the  parties  will  be  better  ad- 
ministered in  Scotland.  Undoubtedly,  even  in  the 
consideration  of  that  case,  the  Court  will  only  be 
guided  by  what  is  most  for  the  interests  of  the 
parties,  and  frhat  is  most  for  the  interests  of  justice, 
and  will  totally  disregard  any  other  coufidera- 
tion.  But  it  Is  new  to  me  that  this  Court  is  to  be 
told,  in  a  case  which  is  primd  facU  a  proper  case, 
that  the  Court  ought  not  to  make  the  order  on  the 
ground  of  there  being  proceedings  in  Scotlancl 
which  would  try  the  whole  question  if  the  case 
were  left  to  that  jurisdiction.  I  express  no  opinion 
on  that  question.  In  my  opinion,  the  defendants 
cannot  raise  the  question  whether  they  ought  to  be 
served  or  not,  or  whether  the  Court,  in  its  proper 
discretion,  has  done  ri^ht  in  allowing  the  defen- 
dants to  be  served.  If  it  were  otherwise,  I  see  no 
reason  why  a  party  under  any  circumstances  should 
not  be  allowed  to  raise  the  question.  If  a  party  in 
this  country  is  sued,  why  should  he  not  come  to  set 
aside  service  of  tubpoena  on  the  ground  that  a  suit 
in  a  foreign  court  with  respect  to  the  same  matter 
would  more  conveniently  dispose  of  the  rights  of 
the  parties  ?  The  reason  is,  he  has  no  loeu$  itamdi. 
A  proper  discretion  is  to  be  exercised  by  this  Court, 
on  the  facts  appearing  upon  the  bill,  always  sup- 
posing there  is  no  question  of  fraud,  and  that  service 
on  the  defendants  in  the  country  is  not  contrary  to 
good  faith.  I  am  of  opinion  the  motion  must  be 
refused  with  costs. 
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plication  supported  by  such  evidence  as 
shall  satisfy  the  Court  in  what  place  or 
country  such  defendant  is,  or  may  probably 
be  found,  may  order  that  the  aubpcena  to 
appear  to,  or  to  appear  to  and  answer  the 
bill,  may  be  served  on  such  defendant  in 
such  place  or  country,  or  within  such  limits 
as  the  Court  thinks  fit  to  direct."  I  en- 
tirely agree  that  discretion  Is  given  to  the 
Court  in  respect  to  cases  in  which  it  should 
or  should  not  act  under  this  order;  but 
still  it  is  impossible  not  to  observe  that  no 
affidavit  or  evidence  of  the  truth  of  the 
plaintiff's  bill  is  required.  It  is,  however, 
in  my  opinion,  incumbent  on  the  Court  to 
look  into  the  bill,  though  not  supported  by 
evidence ;  for  it  is  easy  to  conceive  a  case 
of  a  bill  so  plainly  absurd,  or  relating  to 
such  a  subject-matter,  or  to  a  controversy 
between  persons  so  circumstanced,  as  to 
justify  the  Court  in  at  once  declining  to 
act.  This  case  is  not  of  that  description. 
I  have  certainly  been  struck  during  the 
argument  by  the  circumstance  that  the  bill 
is  demurrable— not  upon  the  merits,  in- 
deed, but  inasmuch  as  it  states  a  demand 
to  the  discussion  of  which  the  presence  of 
a  legal  personal  representative  in  this  coun- 
try is  indispensable,  and  yet  the  bill  does 
not  suggest  the  existence  of  such  a  person 
here  or  elsewhere ;  but  such  a  ground  of 
demurrer  would  be  one  which  would  not 
only  not  preclude  the  plaintiff  from  amend- 
ing his  bill,  but  the  course  of  business  in 
this  Court  would  give  him,  almost  as  a 
matter  of  right,  the  liberty  of  amending, 
allowing  reasonable  time  for  that  purpose ; 
therefore,  the  defective  nature  of  the  bill  in 
this  respect  is  not  a  sufficient  ground  of 
objection.  Then,  it  has  been  said  that  it 
is  obvious,  upon  the  case  made  by  the  bill, 
that  even  If  an  English  personal  repre- 
sentative be  added,  the  plaintiffs  know 
there  can  be  no  effectual  relief,  two  of  the 
executors  being  resident  in  Scotland,  and 
only  one  in  England ;  but  I  am  not  satis- 
fied upon  that  ground  either.  Still,  whe- 
ther the  Court  looks  at  the  case  with  the 
aid  of  the  evidence  added  since  the  order 
was  made  at  the  Rolls,  or  only  upon 
such  materials  as  were  before  his  Honour, 
I  consider  that,  although  there  may  be  a 
considerable  chance  of  failure  of  effectual 
relief  to  the  plaintiffs,  there  is  also  a  chance 


of  success ;  I  repeat,  a  ehaitee  of  sncoeas, 
for  the  bill  is  not,  on  the  fiice  of  it,  absurd. 
Then,  looking  to  the  subject-matter,  and 
the  parties  to   the  controversy,  the  sub- 
ject-matter  consists  exclusivdy  of  mov- 
ables, no  part  immovables;    Uie  suit  Is 
not  between   foreigners,   not  between  a 
foreigner  or  foreigners  on  the  one  side,  and 
the  Queen's  subjects  on  the  other;  but  it 
is  wholly  between  subjects  of  the  Queen, 
and  subjects  of  the  Queen  resident  in  thU 
island.  It  is  clear  that  if  any  circumstsncei 
whatever  should  happen  by  which  the  two 
gentlemen  should  be  brought  from  Glasgow 
and  Stirling  into  England,  they  will  be 
liable  to  service  in  the  ordinary  way,  tbey 
will  be  constituted  parties,  and  the  suit  will 
proceed.     Therefore,  although  the  case  is 
open  todoubt,and  though  the  plaintiffs  may 
be  proceeding  under  considerable  risk  of 
failing,  still,  looking  at  all  the  faets,  the 
ease  is  not  so  evidently  a  bad  one  as  to 
justify  the  Court  in  not  allowing  that  ser- 
vice to  take  place  in  Scotland  which  would 
be  valid  if  made  in  England.     I  repeat, 
that  the  case  is  far  from  clear;   but  the 
motion  must,  in  my  opinion,  be  refused ; 
the  costs,  if  my  learned  Brother  does  not 
object,  to  be  dealt  with  hereaf^r  by  the 
Judge  who  shall  hear  the  cause  as  costs  in 
the  cause,  as  between  the  plaintiffs  on  the 
one   side,  and  the  two   Messrs.  Dawson 
residing  in  Scotland  on  the  other. 

Lord  Justice  Turner. — As  my  learned 
Brother  agrees  with  the  Master  of  the 
Rolls,  it  is  not  necessary  for  me  to  express 
any  opinion,  and  regarding  it  as  a  mere 
question  of  discretion,  it  would  not  be 
right  for  me  to  do  so.  I  desire,  however, 
to  say,  that,  it  being,  in  my  judgment, 
purely  a  matter  of  discretion,  it  is  the  duty 
of  the  Court  to  look  into  tiie  bill  before 
making  this  order,  to  satisfy  itself  whether 
the  case  is  one  in  which,  in  the  discretion 
of  the  Court,  the  order  ought  to  be  msde. 
I  agree  as  to  the  costs. 

Their  Lordships  added,  that  they  con- 
sidered that  the  costs  at  the  Rolls  sboold 
be  dealt  with  in  the  same  way  as  the  costs 
before  themselves. 
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LoEDB  Justices.  1 
March  1.2.    }  <WODIf  an  r.  GOODMAN. 

Evidence  —  Presumption  ~^  Marriage  — 
Legiiimaey — Jewish  Law, 

At  a  Jw^t  and  B,  a  Chriitian  woman^ 
eohahiied  as  man  and  wife  for  twenty^eight 
years,  and  until  B.*s  deaih.  They  had 
several  children,  who  were  brought  up  as 
Christians.  They  cohabited  partly  in  Eng^ 
land  and  partly  in  foreign  parts.  There 
was  no  evidence  of  any  marriage  having 
been  solemnized^"  but  there  was  general 
reputation  that  the  parties  were  married^ 
and  proof  of  the  registry  of  the  baptism  in 
England  of  several  of  the  children  as  qf  A. 
and  B.  his  wife^  and  that  on  a  judicial  proi 
eeeding  the  parties  gave  evidence  on  oath 
as  **A,  and  B,  his  wife.**  The  relatives  of 
A.  never,  recognized  the  fact  of  a  marriage, 
and  some  of  them  swore  that  they  did  not  know 
even  of  th€  reputation  of  marriage.  A,  in 
his  will,  referred  to  such  of  the  children  as 
were  living  as  "  my  legatees.**  One  of  the 
Vice  Chancellors  decided  that  the  children 
were  entitled  as  legitimate  children  of  A. 
and  B.  to  a  fund  belonging  to  A*s  next-of' 
kin  ;  and  that  the  onus  of  proof  lay  upon 
those  who  sought  to  disturb  the  gene^'al  repu^ 
tation  and  presumption  of  marriage  under 
the  foregoing  circumstances :  and,  on  appeal, 
the  decision  was  affirmed. 

This  was  an  appeal,  presented  by  Mary 
Denis,  wife  of  Denis  Denis,  of  Paris,  late 
Mary  Goodman,  spinster,  the  plaintiff  in 
the  abote-named  suit,  and  by  the  trustees 
of  their  marriage  settlement,  from  an  order 
made  by  Vice  Chancellor  Stuart,  on  the 
12th  of  July  1858,  x>n  a  petition  in  the 
caase.  From  the  allegations  of  the  petition^ 
supported  by  affidavit,  it  appeared  that  a 
decree  was  made  in  a  cause  of  Goodman  ▼• 
Goodman  (1),  declaring  what  was  the  true 
construction  of  the  will  of  one  Philip  Good- 
man, and  directing  the  personal  estate  (a 
fiind  of  considerable  amount,)  to  be  paid' 
into  court.  The  petition  alleged  that  Isaac 
Goodman  had  died  in  August  1856,  with- 
out  ever  having  been  married,  and  there- 
upon his  share  of  the  residuary  personal 

(1)  1  Dc  Gex  &  Sm.  696 ;  s.  e.  17  Law  J.  Rep. 
(9umJ)  Chaae.  695. 
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estate  of  Pliilip  Goodman  had  become 
divisible  among  his  (Isaac's)  next-of-kin, 
of  whom  the  petitioner,  Mary  Denis,  wai 
one.  It  was  prayed  that  the  fund  might 
be  sold  and  paid  out  of  court  in  the  shares 
in  the  petition  mentioned.  The  contest, 
it  will  be  observed,  was  between  the  next- 
of-kin  of  the  testator  other  than  his  chil- 
dren, nine  in  number,  who  were  alleged 
to  be  illegitimate,  and  those  nine  children^ 
or  their  representatives,  as  the  lawful  chil^ 
dren  of  Isaac  Goodman,  or,  in  other  worda, 
whether  Isaac  Goodman  and  Charlotte 
Geering  were  lawful  husband  and  wife. 

The  petition  was  heard  before  Vice 
Chancellor  Stuart,  and  an  affidavit  of 
George  John  Goodman,  of  16,  Rue  Saint- 
Jean,  Brussels,  was  read,  in  which  he  swore 
he  was  a  son  of  Isaac  Goodman,  deceased,, 
and  that  Isaac  Goodman  left  seven  children 
him  surviving,  being  issue  of  his  mar- 
riage with  his  wife,  deponent's  mother, 
Charlotte  Goodman.  On  the  hearing  of 
the  petition  the  Vice  Chancellor  directed 
inquiries  whether  Isaac  Goodman  had  any 
and  what  children ;  and  in  the  same  month 
the  chief  clerk  certified  that  no  evidence 
had  been  produced  of  the  solemnization  of 
any  marriage  of  Isaac  Goodman,  but  if  the 
Court  should  be  of  opinion  from  the  evi- 
dence produced  that  a  marriage  between 
Isaac  Goodman  and  Charlotte  Geering, 
the  mother  of  the  children  thereinafter 
mentioned,  was  to  be  presumed,  Isaac 
Goodman  had  nine  children. 

Isaac  Goodman,  by  his  will,  in  which 
he  described  himself  as  of  Wob urn  Place, 
in  the  county  of  Middlesex,  gave  and 
bequeathed  the  whole  of  his  property 
"to  William  Isaac  Goodman,  George 
John  Goodman,  Joseph  Goodman,  Lyon 
Philip  Ghoodman,  and  to  Rachel  Good- 
man and  to  Susannah  Harvey,  the  wife 
of  John  Harvey,  and  to  Clara  Lurrell 
Brown,  the  wife  of  William  Brown,  all  at 
present  living  at  Brussels."  He  directed 
that  the  whole  of  his  property  should  be 
equally  divided  between  his  seven  aforesaid 
"  legatees,"  share  and  share  alike.  He 
appointed  his  "  sisters*'  Harriet  Goodman 
and  Rachel  Goodman  his  executrixes;  and 
described  other  persons  as  his  '*  nephews'* 
and  "  niece."  He  nowhere  referred  to  the 
legatees  as  his   children.     This  will  was 
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made  in  London,  written  in  the  testator's 
handwriting,  and  was  duly  proved  by  the 
executrixes. 

The  evidence  before  the  chief  clerk  com- 
prised the  baptismal  certificates  of  some  of 
the  children  described  as  *'  son'*  or  ''daugh- 
ter" respectively  "  of  Isaac  and  Charlotte 
Goodman/'  extracted  from  the  parish  regis- 
ters of  the  church  of  St.  Dunstan,  Step- 
ney, from  the  year  1807  to  1819  ;  and  affi- 
davits of  a  nephew,  niece,  cousin,  and  two 
brothers  (being  all  the  surviving  relatives) 
of  Mrs.  Goodman,   and   of  her  intimate 
friends,  all  of  whom  deposed  to  the  fact 
that  Mrs.  Goodman  was  always  referred 
to  in  conversation,  and  treated  and  con- 
sidered, both  in  London  and  at  her  native 
place  Pevensey,  in  the  county  of  Kent, 
as  the  lawful  wife  of  Isaac  Goodman.  The 
niece  deposed  that  her  aunt  often  expressed 
her  regret  that  her  marriage  '*  was  not 
recognized  by  her  husband's  family."     In 
1819  Mr.  and  Mrs.  Goodman  went  to  live 
at  Brussels ;  and  evidence  was  produced  to 
shew  the  residence  together  there  "of  Isaac 
Goodman  and  his  wife,  Charlotte  Geering," 
until  their  deaths,  and  that  all  the  children, 
except  one  who  was  married  in  London, 
lived  with  them.     Certificates  of  entries 
from  tbe  registries  of  births  and  deaths  in 
the  commune  described  one  of  the  children 
as  bom  of  Isaac  Goodman  and  Cbarlotte 
Geering  *'  domiciled  with  her  husband"  ; 
another  as  bom  of  the  same  persons,  "law- 
fully united."     A  similar  copy  from  the 
register  of  the  death  of  Charlotte  described 
her  as  '*  domiciled  at  Hellis,  wife  of  Isaac" ; 
the   register  of    Isaac   Goodman's   death 
described  him  as  "  widower  of  Chariotte 
Geering";  and  the  directors  of  the  Israelite 
community  at  Brussels,  in  a  burial  certi- 
ficate, described  him  in  the  same  terms. 
Evidence  was  also  given,  that  at  the  hear- 
ing of  a  public  prosecution  in  Brussels,  in 
1823,  both  "  Isaac  Goodman  and  Charlotte 
Geering,  wife  of  the  said  Goodman,"  were 
required  and  took  oath  to  speak  the  troth 
concerning  the  matter  in  contest ;  and  that 
it  was  customary  in  Belgium  to  describe  a 
married  woman  in  all  official  documents  by 
her  maiden  name. 

This,  together  with  the  affidavits  of  friends 
of  Isaac  and  Charlotte  residing  in  Brussels, 
was  the  evidence  in  support  of  the  fact  of 


marriage ;  and  which  is  fully  examined  and 
commented  on  by  the  Vice  Chancellor  (2). 
That  on  the  other  hand  consisted  of  tbe  will 
to  the  effect  before  set  out,  and  the  aflSdavits 
of  the  two  sisters  of  Isaac  Goodman  (alto 
remarked  upon  by  his  Honour),  who  de- 
posed that  they  had  heard  that  their  brother 
Isaac  had,  many  years  ago,  formed  a  con- 
nexion with  a  female  professing  the  Chris- 

(2)  Tbe  judgment  of  the  Vice  ChanceUoT  wuas 
follows: — These  persons  who  call  tbemseTles  the 
children  of  Isaac  Goodman  come  forward  in  this 
cause  with  a  considerable  body  of  evidence  to  prore 
that  from  about  tbe  year  1804  Isaac  Goodmao 
lived  with  Charlotte  Geering  as  her  husband,  and 
as  the  legitimate  father  of  Charlotte  Geering*i 
cbiidren.  There  are  proved  declarations  by  Isaac 
Goodman  to  the  e£Eect  that  be  was  the  husband  of 
Charlotte  Geering,  and  that  she  was  his  lawfal 
wife.  There  is  evidence  that  they  were  received  in 
society  as  husband  and  wife.  There  is  also  evidence 
that,  having  left  this  country  in  1819,  they  went  to 
Brussels,  and  resided  there  together  as  hosbaad 
and  wife  until  the  death  of  Charlotte;  that,  upon 
solemn  occasions  on  the  birth  of  children,  when  tbe 
law  of  the  country  where  they  were  residing  re- 
quired the  children  to  be  presented,  and  also  at  a 
judicial  act  at  their  baptism,  there  were  solemn 
declarations  that  they  were  the  children  of  Isaac 
Goodman  and  Charlotte  Goodman  as  husband  and 
wife.  There  is  in  evidence  a  document  shewing 
that  upon  a  judicial  proceeding  between  other  par> 
ties,  these  persons  were  called  as  witnesses,  snd 
gave  their  solemn  depositions  upon  oath  according 
to  the  form  of  law  which  was  referred  to  in  tbe 
judicial  proceeding;  and  upon  the  fair  constmc- 
tion  of  the  documents  in  evidence  as  to  that,  I  am 
bound  to  hold  that,  upon  oath  and  upon  a  solemn 
occasion,  they  represented  themselves  in  a  coort  of 
justice  as  husband  and  wife.  Upon  the  death  of 
Charlotte  in  1832,  when  the  law  of  Belgiam  re- 
quired registration  and  a  solemn  declaration,  there 
was  a  declaration  that  Charlotte  vras  buried  as  the 
wife  of  Isaac  Goodman.  Subsequently  to  her  death, 
and  during  the  period  intervening  between  her  death 
and  his  own  in  1856,  upon  repeated  solemn  occasions 
he  declared  himself  to  be  a  widower,  and  the 
widower  of  the  selfsame  Charlotte.  Upon  this 
body  of  evidence  the  question  is,  whether  theCoart 
is  not  bound  to  hold  that  the  prcauroption  of  nur* 
riage  arises.  If  the  presumption  of  marriage 
ariaes,  of  course  the  evidence  to  rebut  it  most  he 
stronger  than  the  evidence  upon  vrhich  the  pre- 
sumption is  raised,  or  at  least  as  atrong.  It  is  s 
question,  then,  to  be  decided  on  the  weigbt  of 
evidence  supporting  and  rebutting  the  presump- 
tion. Against  the  presumption,  and  in  order  to 
rebut  it,  strong  circumstances  are  referred  to.  In 
the  first  place,  the  will  of  Isaac  Goodman  has  been 
produced,  in  which  the  children  are  not  named  ss 
children,  but  are  named  as  strangers.  They  »n 
objects  of  his  bounty  as  to  nearly  the  whole  amonot 
of  his  -property;  and  upon  an  occasion  when  it 
might  have  been  expected  the  father  of  legitinute 
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tian  faith,  and  that  he  had  several  children 
by  her ;  that  upon  one  occasion  he  asked 
if  he  could  not  make  his  children  legi- 
timate ;  and  that  they  had  been  informed 
and  helieved,  that  Mr.  Jacobs,  their  family 
solicitor,  advised  their  brother  Isaac  not  to 
name  his  children  in  the  will  as  his  sons 
and  daughters,  because,  being  illegitimate, 
they  would  lose  the  benefit  of  any  legacy 
he  might  intend  for  them.  They  verily, 
believed  that  he  never  was  married;  and^ 
farther,  that  living  and  dying  in  the  Jewish 


faitht  he  could  not,  and  would  not  be  mar- 
ried in  accordance  with  the  forms  of  the 
Christian  religion  ;  and  that  he  could  not 
have  married  a  Christian  in  accordance 
with  the  Jewish  rites ;  for  the  laws  of  the 
Jews  did  not  permit  their  intermarrying 
with  Christians,  and  no  Jewish  priest  would 
perform  the  ceremony.  Further,  that,  by 
the  fitmily,  it  was  always  understood  and 
reputed  that  their  brother  lived  with  a 
young  woman  of  the  Christian  faith  as  his 
mistress ;  that  he  never  told  them  he  was 


children  would  declare  their  legitimacy  and  recog- 
nize their  status  as  legitimate  children,  he  uses 
language  that  is  quite  consistent  with  the  supposi- 
tion that  they  were  illegitimate.  That  is  the  first 
strong  piece  of  documentary  evidence  which  has 
heen  adduced  in  order  to  rehut  the  presumption. 
Beyond  that,  an  ineffectual  attempt  has  heen  made 
to  refer  to  a  declaration  made  hy  Isaac  Goodman 
in  certain  judicial  proceedings  in  this  court.  It  is 
said  that  in  an  answer  put  in  in  this  cause,  in 
which  the  present  petition  was  presented,  the  nature 
of  the  suit  and  proceeding  making  it  an  important 
thing  that  the  fact  of  his  having  issue  should  be 

stated in  this  answer  put  in  upon  oath,  or  at  any 

rate  with  all  the  solemnities  that  would  attend  it 
if  on  oath — again,  as  in  his  will,  he  has  failed  to  re- 
cognize these  persons  as  his  children,  or  to  state 
that  he  had  any  children.     The  value  of  that  as  a 
circumstance  of  evidence  seems  to  me  to  be  small, 
because  the  frame  of  the  bill  was  such  as  not  to 
raise  a  question  which,  from  the  facts  apparently 
in  the  knowledge  of  all  parties,  ought  to  have  been 
rai«ed.     It  is  certain  that  other  members  of  the 
family  who  were  parties  to  this  suit  knew  of  his 
cohabitation  with  this  woman,  and  knew  of  the 
existence  of  these  children.     That  is  certain,  and 
knowing  it,  if  they  knew  that  the  children  were 
illegitimate,  and  that  the  woman  was  not  his  wife, 
the    occasion   naturally  arose  on  which  it  would 
hare  been  averred  by  them  on  the  pleadings  that 
he    had   no    legitimate    children.     Therefore,  on 
the  whole,  though  it  is,  no  doubt,  a  circumstance 
in    evidence,   it    is    one    which    produces    small 
weight  on  my  mind,   that  on   that  occasion  of 
putting  in  his  answer  he  was  silent   on  a  sub- 
ject on  which  he  was  not  required  to  speak.     The 
next  circumstance  referred  to  is  the  parol  evidence 
on  affidavit  of  two  sisters  of  Isaac,  and  of  two  other 
persons  connected  with  his  family.     As  to  the  evi- 
dence of  the  two  sisters,  it  certainly  goes  to  this — 
that  they  did  not  recognize  this  woman  as  the  lawful 
wife   of  their  brother ;  that  they  treated  her,  and 
that  the  reputation,  so  far  as  they  were  concerned, 
vr aa,  that  she  was  not  the  lawful  wife  of  their  brother 
Isaac.    The  evidence  of  the  other  two  witnesses, 
vrhich  seems  material,  is  as  follows: — One  of  them, 
a  printer,  sixty-four  years  of  age,  says  he  was  the 
aoD  of  a  man  who  was  for  some  years  a  resident 
tutor    in  the  house  of  Henry  Ooodman  and   his 
family,  and  he  stated  that,  upon  an  occasion  when 
the  declaration  might  have  been  expected  to  be 
m^de   with  an  even  mind,  Isaac  Goodman,  with 


reference  to  this  woman,  so  conducted  himself  as  to 
lead  to  the  inference  that  she  was  not  his  lawful 
wife.  The  passage  is  remarkable,  and  it  is  this : — 
"  I  waa  upon  very  intimate  terms  with  the  said 
Isaac  Goodman,  and  was  daily  at  his  house,  whilst 
he  lived  in  London,  and  I  was  confidentially  em- 
ployed by  him  and  his  brother  Lyon,  and  I  knew 
of  his  acquaintance  with  Charlotte  Geering,  who 
waa  living  in  Greenfield  Street,  Whitechapel.  My 
father,  in  my  presence,  frequently  remonstrated 
with  him  for  his  illicit  intimacy  with  her,  urging 
him  to  marry  a  female  of  his  own  faith.  My  father 
has  also,  in  my  presence,  questioned  the  said  Isaac 
Goodman  as  to  whether  he  was  married  to  the  said 
Charlotte  Geering,  which  he  denied,  admitting 
however,  that  he  was  living  in  concubinage  with 
her."  The  affidavit  goes  on  to  say,  that,  about  the 
year  1817  or  1818,  the  witness's  father  waa  active 
m  promoting  a  marriage  between  Isaac  Goodman 
and  a  woman  of  his  own  faith  (a  Jewess),  with  the 
concurrence  of  the  said  Isaac  Goodman  ;  which  was 
inconsistent  with  his  being  at  the  time  a  married 
man ;  but  no  history  is  given  as  to  the  latter  cir- 
cumstance, and  it  produces  no  great  weight  on  my 
mind.  Still,  it  is  entitled  to  some  weight  as  a  cir- 
cumstance  in  evidence.  As  to  the  other  paragraph, 
which  consists  of  an  avowal  that  Isaac  was  not 
married  to  this  woman,  and  that  he  admitted  he 
was  living  in  concubinage  with  her,  it  is  express 
evidence  upon  the  subject,  liable  only  to  a  little 
deduction  from  its  weight  by  another  circumstance, 
to  which  I  will  refer.  The  other  witness,  who  gave 
parol  evidence,  says  that  Isaac  declared  to  him  that 
a  female  with  whom  he  was  residing  in  that  par- 
ticular street  (Greenfield  Street)  was  his  mistress, 
and  not  his  lawful  wife.  I  cannot  hold  that  there 
is  sufficient  proof  of  the  identity  of  this  woman  as 
being  Charlotte  Geering,  and  therefore  that  evi- 
dence must  be  taken  with  very  great  qualification, 
from  its  want  of  express  proof  of  identity.  What 
I  have  stated  from  the  affidavits  of  these  two  sisters 
and  these  two  individuals  constitutes  the  g^eat 
weight  of  the  parol  evidence  to  rebut  the  presump- 
tion arising  from  the  cohabitation  and  repute,  as 
testified  to  by  the  other  witnesses.  But  the  case 
does  not  rest  there ;  for,  beyond  the  parol  evidence, 
there  are  other  circumstances  legitimately  relied 
upon  by  those  who  seek  to  rebut  the  presumption 
of  marriage;  and  the  strongest  of  these  circum- 
stances perhaps  is,  that  this  woman  was  in  an 
inferior  position  in  life — that  that  made  it  an  im- 
probable thing  that  he  should  have  been  married  to 
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ivarried,  or  that  his  children  were  legiti- 
inate;  nor  did  he  introduce  the  alleged 
wife  and  family  to  them,  or  in  any  way  ask 
to  have  them  recognized  as  members  of  the 
family. 

In  the  suit  of  Goodman  v.  Goodman  Dr. 
Adler,  Chief  Rabbi  of  the  Congregation  of 
British  Jews,  had  been  examined,  and 
asked"— First,  whether  the  Jewish  law  pro- 
hibited  the  solemnization  of  marriage  be- 
tween a  Jew  and  a  female  of  another  faith ; 


and,  secondly,  whether,  when  a  Jewish 
minister  is  called  upon  to  solemnise  mar- 
riage between  two  persons,  who,  or  either 
of  whom,  are  or  is  unknown  to  him,  it  is 
his  duty  to  make  inquiries  with  a  view  to 
ascertain  that  both  parties  are  of  the  Jewish 
religion.  The  answer  returned  by  Dr. 
Adler  to  these  questions  was  as  follows : 
-^First,  the  Jewish  law  prohibits  the  mar- 
riage between  a  Jew  and  a  female  bom  in 
and  of  another  faith;  and  consequently, 


her  without,  at  least,  her  preserring  some  distinct 
eTidence  upon  the  suhject  of  a  marriage  according 
to  the  Christian  faith.  The  other  circumBtance  is  this 
(I  do  not  recollect  it  to  have  occurred  in  any  other 
case)  that  the  strongest  parol  evidence  in  support 
of  the  presumption  of  marriage  all  proceeds  from 
the  relatives  of  the  woman,  and  none  from  the 
relatives  of  the  msn  ;  that  the  relatives  of  the  man 
who  is  alleged  to  be  the  husband  never  recognized 
the  marriage,  and  never  recognized  the  children  as 
legitimate  children.  That  is  a  circumstance  of  very 
considerable  strength ;  hut  it  is  to  be  taken  with 
this  remarkable  qualification — Isaac  was  a  Jew  and 
Charlotte  was  a  Christian  ;  and  it  seems  plain  that, 
to  Jews,  a  marriage  with  a  Christian  woman,  so  far 
from  being  a  thing  readily  recognized  as  an  accept- 
able thing,  is  considered  an  odious  marriage,  and 
one  rather  to  be  rejected.  It  appears,  in  fact,  that 
the  authorities  of  the  Jewish  law  would  rather 
refuse  recognition  of  the  validity  of  such  a  marriage. 
Upon  the  other  hand,  it  is  said  that  in  this  very 
cause  there  was  the  legitimate  and  admitted — I 
mean  admitted  by  Jews  as  a  legitimate — daughter 
of  a  brother  of  tois  Isaac  by  a  Christian  woman, 
with  whom  he  had  formerly  lived  as  his  mistress. 
That,  no  doubt,  is  a  circumstance  which  shews  that 
between  Jews  the  validity  of  a  marriage  with  a 
Christian  woman  is  for  judicial  purposes  recognized, 
and  that  it  most  be  recognized;  but  when  I  speak 
of  the  recognition  of  a  marriage,  and  of  the  effect 
in  this  case  of  the  non- recognition  of  this  marriage 
by  the  Jewish  relatives  of  the  alleged  husband,  who 
was  a  Jew,  it  must  be  taken  with  the  qualification 
which  arises  from  the  unquestionable  fact  that,  as 
between  a  Jew  and  a  Christian  woman,  the  marriage 
was  to  Jews,  and  according  to  the  law  of  Jews,  an 
odious  marriage.  Still  that  is  not  a  conclusive 
circumstance,  for  the  proceedings  in  the  cause 
shew  that  the  Jews  would  recognize  such  a  mar- 
riage as  legitimate,  because  the  law  of  England 
compels  them ;  and  it  is  in  vain,  therefore,  to 
attempt  to  do  otherwise :  still  the  marriage  is  open 
to  observation.  Then,  considering  the  whole  weight 
of  the  evidence  to  rebut  the  presumption  of  a  mar- 
riage, it  rests  upon  the  declaration,  or  rather  the 
sort  of  language,  used  in  Isaac's  will — upon  the 
declaration  that  he  is  reported  to  have  made  to 
one  person  that  this  woman  was  his  mistress — upon 
the  doubtful  identity  of  the  person  with  whom  he 
said  he  was  living  in  concubinage — upon  the  alle- 
gations of  the  husband's  sisters,  to  whom,  as  Jews, 
the  marriage,  or  the  recognition  of  the  marriage, 
would  be  odious — upon  their  not  entertaining  that 


general  reputation  or  that  belief  of  a  marriage,  or 
having  ever  heard,  so  far  as  their  statements  go, 
any  declaration  of  a  marriage,  such  as  have  htn 
heard  by  other  persons  to  whom  the  marriage  bsd 
been  declared.     It  rests,  moreover,  upon  the  evi* 
dence  of  the  circumstance  of  all  ^«  relatives  on 
the  husband's  side  never  having  partaken  in  that 
general  reputation,  or  in  the  receipt  of  those  de- 
clarations which  other  people  received;  and  npon 
that  weight  of  evidence  I  find  myself  onable  judi- 
cially to  say  that  the  affidavits  of  those  two  sisteri, 
the  contents  of  the  will,  the  circumstance  of  the 
sisters  never  having  heard  the  marriage  declared, 
and  never  recognizing  the  children,  are  to  ootweigh 
what  has  been  repeatedly  and  solemnly  declared 
bv  the  husband — declared  by  him  upon  oath— de 
clared  by  him  during  the  wife*s  lifetime,  and  after 
her  death  in  the  most  solemn  manner,  and  opoD 
one  occasion  upon  his  oath.     Then  what  itu  the 
reputation  among  those  persons  who  gave  evi- 
dence of  the  general  character  and  sUUtu  enjoyed 
by  this  man  and  woman   m  husband  and  wife 
from  the  year   1804  downwards?      It  is  to  put 
the  evidence  of  general   reputation  and  general 
character  against  that  of  particular  persons,  not 
knowing  the  fact — who  never  heard  the  fact— «od 
against  the  silence  of  the  husband  as  to  the  fact 
Dpon  one*  important  occasion ;  but  these  circum- 
stances do  not  appear  to  my  mind  sufficient  to 
rebut  the  presumption  which  I  think  arises  legi- 
mately  from  the  evidence  first  propounded  in  favour 
of  the  legitimacy  of  the  children.   I  need  only  add, 
that  on  a  question  of  this  kind,  an  issoe  might 
have  been  asked ;  or  if  the  Court  felt  a  jndtcial 
doubt,  and  if  its  conscience  were  not  suffideotly 
informed  on  the  evidence,  then  it  would  have  bees 
the  duty  of  the  Court  to  direct  an  issue.    But  the 
present  case  does  not  appear  to  me  so  much  a  ques- 
tion of  fact  for  a  jury,  but  I  think  it  a  qnestioo  of 
law  on  the  weight  of  evidence;  and  even  if  the  case 
were  to  be  sent  to  a  jury,  the  question  would  cone 
back  whether  the  Judge  had  laid  down  the  law  cor- 
rectly to  the  jury  as  to  what  they  ought  to  presume 
upon  the  weight  of  the  evidence,  or  whether  be  bad 
misdirected  them.     For  theae  reasons  I  sboold  not 
think  myself  justified  in  directing  an  issue  or  ere- 
ating  further  expense,  considering,  as  I  do,  that 
sufficient  legitimate  evidence  has  been  already  ad* 
duced  to  the  Court.     I  will  also  observe,  thst  by 
the  desire  of  counsel  on  both  sides,  I  have  trested 
the  question  as  a  question  of  an  English  naniagci 
to  be  decided  according  to  the  law  of  England.    1 
have  some  doubt  whether  that  ia  the  true  vi«rv  of 
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also,  the  solemnisatioii  of  the  lame.  S^ 
condly,  a  Jewish  minister  called  upon  to 
solemnise  a  marriage  is  bound  to  make 
inquiries  with  a  view  to  ascertain  that  both 
parties  about  to  be  married  are  of  the 
Jewish  religion. 

His  Honour  pronounced  in  favour  of 
the  legitimacy  of  the  nine  children  of  Isaac 
and  that  they  were  entitled  to  the  fund, 
adding  that  the  burden  of  proof  rested  en- 
tirely on  those  who  disputed  the  marriage, 
from  which  decision  this  was  an  appeal. 

Mr.  Afalini  and  Mr.  Waley  supported 
the  appeal. 

Mr,  Bacon  and  Mr.  Speedy  who  appear- 
ed to  support  the  decision  of  the  Vice 
Chancellor,  were  not  called  upon. 

The  case  so  entirely  depends  upon  the 
weight  to  be  attached  to  the  evidence  of 
presumption,  and  it  is  so  carefully  exa- 
mined in  the  judgment  of  the  Vice  Chan- 
cellor, that  no  statement  of  the  argument 
appears  necessary. 

Lord  Justick  Knight  Bruc£. — There 
are,  in  this  case,  improbabilities  on  both 
sides;  but  the  ground  for  presuming  a 
marriage    to    have   taken    place,   if   not 

the  emm,  but  howerer  that  may  be,  I  rejoie*  that  I 
am  able  fo  far  to  satisfy  my  mind  that,  yiewing  it 
as  a  question  of  English  law  as  to  the  legitimacy  of 
the  whole  nine  children,  I  can  say  that  the  children 
are  legitimate  children,  and  are  not  to  be  excluded 
from  the  participation  in  the  property  of  the  original 
testator,  to  which  on  that  footing  they  will  be  enti- 
tled in  this  cause.  No  decision  has  been  cited 
during  the  argument,  hut  on  the  question  of  repu- 
tatioD  of  marriage  the  law  is  well  settled  in  the 
eaM  of  Dot  ▼.  Fleming  (1).  The  law  is  there  laid 
down  in  the  clearest  terms  in  these  words : — "  The 
general  rale  is  that  reputation  is  sufficient  eTidence 
of  marriage,  and  a  party  who  seeks  to  impugn  a 
prineiple  so  well  established,  ought  at  least  to  fur- 
niali  casea  in  support  of  hit  position."  That  is  the 
law  on  the  subject,  and  it  is  said,  moreover,  **  that 
the  rule  has  never  been  doubted.  It  appeared 
npon  the  trial  that  the  mother  of  the  lessor  was 
received  into  society  as  a  respectable  woman,  and 
under  such  eireumstancea  improper  conduct  ought 
DOt  to  be  presumed.**  Taking  the  law  as  there  laid 
down,  I  treat  the  burden  of  proof  to  rebut  such  a 
presumption  as  restins  entirely  on  those  parties 
who  dispute  the  £ict  of  a  marriage.  The  declara- 
tion will  be,  that  there  has  been  a  marriage,  and 
that  the  children  are  legitimate ;  the  costs  of  all 
parties  must  be  paid  out  of  the  general  assets  of 
the  testator  in  the  cause. 

<1 )  4  Bing.  266 ;  s.  c.  5  Law  J.  Rep.  C.P.  169. 


before  the  birth  of  the  elder  children,  at 
least  before  that  of  the  younger  children, 
appears  to  me  broader  and  more  solid  than 
the  grounds  for  a  contrary  opinion.  Cer« 
tainly  the  language  in  which  the  father 
mentions  his  children  in  his  will,  not  speak- 
ing of  them  in  that  relation ;  and  certainly 
the  total  estrangement  between  the  families 
not  only  during  the  life  of  their  mother, 
but  afterwards;  and,  perhaps,  also  the  de- 
nials of  the  marriage  which  some  of  the 
witnesses  allege  the  father  to  have  made, 
are  circumstances  deserving  attention;  and, 
were  the  evidence  less  strong  on  the  other 
tide,  they,  in  the  absence  of  any  proof  of 
a  ceremonial  marriage,  might  have  led  me 
to  a  different  conclusion.  On  the  other 
hand,  there  was  the  constant  cohabitation 
of  the  man  and  woman  during  many  years 
as  man  and  wife,  both  here  and  abroad ; 
the  fact  of  the  woman  being  treated  as  his 
wife,  and  of  the  children  being  registered 
both  here  and  abroad  as  the  children  of  the 
father  by  his  wife,  the  mother — for  that  is 
the  effect  both  of  the  English  and  Belgian 
registration.  It  is  true  that  it  is  consis- 
tent with  the  English  registration  that  the 
performance  of  the  christening  took  place 
without  the  presence  of  the  father,  who 
was  of  a  different  faith  ;  but  this  does  not 
apply  to  the  Belgian  registration,  for  there 
the  father  signed  the  register  as  well  as  his 
wife.  When  there  are  united  to  those  cir- 
cumstances the  difference  of  religion— the 
father  being  a  Jew,  the  mother  a  Christian 
— and  the  difference  of  wealth,  creating  a 
fancy  of  difference  of  station,  it  seems  to 
me  that  the  consequences  from  the  latter 
class  of  facts  prevail  over  the  consequences 
from  the  other.  According  to  my  judg- 
ment, precedent  and  analogy,  principle 
and  policy,  alike  agree  in  holding  the  chil- 
dren to  be  legitimate.  I  agree  with  the 
Vice  Chancellor,  and  the  appeal  must  be 
dismissed  with  costs. 

Lord  Justice  Turner. — The  most  im- 
portant consideration  in  this  case  is  the 
conduct  and  proceedings  of  the  parties 
themselves.  That  from  1804  to  1832  they 
passed  as  husband  and  wife  is  not  in  dis- 
pute. That  their  children  were  brought 
up  as  legitimate  children  from  their  birth 
till  1856  is  also  not  in  dispute.  The  Court 
is  now  asked  to  declare  them  illegitimate. 
No  doubt  there  is  evidence  in  support  of 
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that  view.  But  to  what  does  it  amount  f 
It  is  said,  in  the  first  place,  that  in  the 
former  suit  the  children  were  not  made 
parties,  and,  therefore,  were  treated  as  not 
heing  legitimate,  and  that  the  father,  in  his 
answer,  did  not  assert  their  legitimacy,  and 
say  that  the  property  would  go  to  them 
after  his  death.  But  that  only  comes  to 
this,  that  the  hill  did  not  raise  the  ques- 
tion, and  the  counsel  in  drawing  the  answer 
did  not  insert  an  allegation  that  the  chil- 
dren were  legitimate.  Then,  it  was  said, 
that  the  father  in  his  will  described  them 
by  name,  and  not  as  his  children;  this 
argument  was  met  by  the  case  of  Lord 
Brayhroke  v.  Inskip  (3).  Some  declara- 
tions by  the  father  are  also  spoken  to  by 
some  of  the  witnesses ;  but  if  they  are  to 
be  relied  on,  they  only  raise  the  presump- 
tion of  an  intention  to  conceal  the  marriage 
which  had  been  contracted  with  a  person  of 
a  different  religion.  The  appeal  fails,  and 
must  be  dismissed  with  costs. 
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Power  of  Appointment — Gift  to  **  Sons 
as  a  Class, 


A  testator  had  three  sons.  After  referring 
to  a  power  in  his  marriage  settlement,  he 
said  of  the  settled  fund  **  the  sum  of  2,000/. 
was  settled  at  her  marriage  upon  my  daughter 
Mary  " ;  and  then  he  added,  **the  remainder 
I  wish  to  be  equally  divided  among  my  sofis,** 
One  of  the  sons  died  in  the  testator* s  lifetime : 
— Held,  a  good  appointment;  and  that  it 
was  made  to  them  as  a  class. 

The  bill  in  this  cause  was  filed  to 
determine  the  rights  of  the  parties  in  a  sum 
of  16,297/.  125.  6d.  consols. 

Sir  Charles  Augustus  Fitzroy,  in  con- 
templation of  a  marriage  with  Lady  Mary 
Lennox,  transferred  16,297/.  12^.  6d, 
consols  to  the  Duke  of  Richmond  and  the 
Duke  of  Grafton,  as  trustees  of  an  indenture 
dated  the  9th  of  March  1820,  upon  trust 
to  pay  the  income  to  Sir  C.  A.  Fitzroy  and 
his  assigns  for  life,  and  after  his  decease  to 
pay  the  income  to  Lady  M.  Lennox  for 

(3)  8  Ves.  417. 


life ;  and  after  the  decease  of  the  survivor 
upon  trust  for  all  and  every,  or  such  one  or 
more  exclusiTely  of  the  other  or  others,  of 
the  children  or  child  of  the  marriage  at 
such  age,  day  or  time,  and  if  more  than  one 
in  such  shares  and  proportions,  and  with 
such  annual  sums  of  money  and  limitations 
over  for  the  benefit  of  the  children,  or  some 
or  one  of  them,  with  such  provisions  and 
upon  such  conditions,  &c.  as  Sir  C.  A* 
Fitzroy   and   Lady   M.    Lennox    should 
during  their  lives  jointly  appoint,  and  ia 
default  thereof,  and  so  far  as  the   same 
should  not  extend,  then  as  Sir  C.  A.  Flti- 
roy,  in  case  of  his  surviving,  should  by  deed 
or  will  from  time  to  time  direct  or  appoint; 
and  in  default  thereof,  and  so  far  as  the 
same   should   not  extend,   and    if    there 
should  be  two  or  more  children  of  the  mar- 
riage then  the  trust  funds  should  be  for  the 
portions  of  such  two  or  more  children,  to  be 
divided  between  or  among  them  in  equal 
shares  and  proportions,  to  be  vested,  the 
shares  of  sons  at  their  respective  ages  of  ^ 
twenty-one,  and  the  shares  of  daughters  at^i 
twenty-one,  or  respective  days  of  marriage.^  . 

On  the  7th  of  December  1847  Lady  M  J 
Fitzroy  died,  leaving  four  children,  who  al 
attained  twenty -one. 

Sir  C.  A.  Fitzroy,  on  the  18th  of  Decei 
her  1847,  made  a  will,  entitled'*  Memorai 
dum  of  my  wishes  after  death*';    and 
thereby  stated  it  to  be  his  desire  that 
property  should  be  sold  as  therein  mi 
tioned,  and  the  proceeds  equally  divi( 
between  his  three  sons,  Augustus  Chn^J^i 
Lennox  Fitzroy,  George  Henry  Fitzr-ojr, 
Arthur  George  Fitzroy,  and  his  dauglnter 
Mary   Caroline,  now    the  wife   of  Keidi 
Stewart,  or  as  many  of  them  as  migh^  he 
then  living;    and  after  specifying  several 
articles,  which  he  wished  to  be  reserved 
from   sale,  and  giving  some  specific  and 
pecuniary  legacies,  he  concluded  as  fol' 
lows  : — "  The  funded  property  confided  to 
trustees  under  my  marriage  settlement  i<> 
1820  is,  I  believe,  left  at  my  disposal  9$ 
the  survivor  as  far  as  appropriating  ^f 
shares  to  each  of  my  children,  but  of  ^ 
fund  the  sum  of  2,000/.  was  settled  it  ber 
marriage   upon   my  daughter  Mary;^ 
remainder  I  wish  to  be   equally   divi<i^ 
among  my  sons,  as  also  any  other  suai  oi 
money  that  I  may  die  possessed  of."     ^ 

On  the  8th  of  September  1855  A.  C  ^* 
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Fitzroy,  a  captain  In  the  anny,  wai  mor- 
tally wounded  in  action  befoie  Sebaatopol, 
and  on  the  10th  he  died,  having  never  been 
married.  He  left  no  written  will;  but  a 
que*tioQ  waa  raised  whether  or  not  he  left 
a  nuncDpative  will.  Letten  of  adminia- 
tration,  as  on  an  intestacy,  were  granted 
to  G.  H.  FiUroy. 

On  the  11  th  of  December  1853  Sir  G.  A. 
Fitzroy  married  a  second  time ;  he  died  on 
the  16th  of  February  1858,  having  in  no 
other  manner  revoked  bii  will  than  by  bit 
•erond  marriage. 

On  the  9th  of  July  1858  the  Court  of 
Probate  granted  adminiatratioa  of  hii 
estate  to  bia  widow,  excepting  such  ae 
under  his  marriage  settlement  he  had  ap- 
pointed and  disposed  of  by  will. 

On  the  3rd  of  May  185B  letters  of  admi- 
nistration, with  the  will  annexed,  limited 
to  all  auch  personal  estates  as  Sir  C.  A. 
Fitzroy  by  his  marriage  settlement  had  a 
right  to  appoint,  and  had  by  his  will  ap- 
pointed and  disposed  o(  were  granted  to 
the  plaintiff  A.  G.  Fitzroy. 

Doubts  arose  whether  the  plaintiff  wai 
not  entitled  to  a  moiety  of  the  settled 
stock  ;  and  whether  A.  C.  L.  Fitzroy  was 
not  included  in  the  testamentary  appoint- 
ment ;  and  whether  it  had  not  failed  as  to 
one-third  of  the  fund,  and  that  one-third 
had  not  devolved  as  in  default  of  appoint- 
ment. 

Mr.  R.  Palmer  and  Mr.  Hohhouie,  for 
the  plaintiff  A.  O.  Fitzroy,  left  the  con- 
struction to  the  Court. 

Mr,  Farrer,  for  Mary  Caroline  Stewart. 
— The  wishes  expressed  by  the  testator 
were  the  index  of  his  intention.  His  per- 
■onal  property  he  gave  to  his  sons  and 
daughter  by  name  if  then  living.  The 
lettled  reversionary  property  was  given  to 
the  soni  in  like  manner,  subject  only  to 
the  payment  of  an  appointed  sum  of 
2,000'.  ;  the  death,  however,  of  A,  C.  L. 
Fitzmy  had  left  bis  one-third  of  the  fund 
unappointed  ;  it  remained,  therefore,  sub- 
ject to  the  provisions  of  the  settlement. — 
Aekerman  v.  Burrovt,  S  Ves.  &  B.  54. 
Leigh  V.  Leigh,  17  Beav.  605  ;  i.e.  23 
Law  J.  Rep.  (k.i.)  Chanc.  287. 

Mr.  Selwyn  and  Mr,  Fremantle,  for 
G.  H.  Fitaroy. — The  will  admitted  of  no 


question  in  respect  of  the  testator's  per 
sonal  estate.  The  appointment  of  the 
settled  property  was  reversionary ;  it  waa 
made  to  the  sons  as  a  class,  which  was  to 
be  determined  at  the  death  of  the  testator. 
The  aurrivors,  therefore,  had  become  en- 
titled to  the  whole  after  providing  for  the 
2,000'.  sterling. 

J*  re  Ham'i  Trutli,  2  Sim.  N.S.  106 ; 
s.c.21LawJ.Rep.(N.B.)Cbanc.217. 

Lee  V.  Pain,  4  Hare,  201 ;  s.e.  14  Law 
J.  Rep.  (h.s.)  Chanc.  346. 

Crve  V.  Houell,  4  Drew.  SIS. 

The  Master  of  the  Rolls. — The  word 
"sons"  is  a  general  designation  of  the 
class.  The  general  rule  is  clearly  estab- 
lished. The  cases  cited  do  not  point  out 
any  violation  of  it,  except  where  there  is  a 
designation  of  particular  persons.  In  Aek' 
ervian  v.  Bvrrote*  the  question  waa  the 
meaning  of  the  word  "you";  whether  "  to 
be  divided  amongst  you"  meant  the  same 
as  if  he  had  said  "his  mother  and  sisters"; 
and  so  in  Ham'*  7V»«fi  it  was  a  question 
whether  there  was  not  a  designation  of  the 
particular  persons.  In  this  will  it  is  the 
general  residue  which  he  gives.  It  is  not 
merely  the  remainder  of  the  fund  in  the 
settlement,  hut  "  also  any  other  sums  of 
money  he  may  die  possessed  of."  It  is 
the  general  residue  which  he  gives  to  hia 
sons,  and  would  clearly  include  all  his 
sons.  Where  a  person  uses  only  words 
which  designate  a  class,  he  leaves  it  to  the 
law  to  determine  what  that  class  may  be. 
No  doubt  ions  of  the  second  marriage 
would  not  have  been  entitled  to  take  under 
the  fund  settled  in  favour  of  the  issue  of 
the  first  marriage  exclusively,  but  that 
cannot  in  the  slightest  degree  affect  the 
meaning  of  the  words,  which  are  a  general 
class.  When  bespeaks  ofhis  children,  men- 
tioning them  by  name,  in  the  former  part 
of  his  will,  he  directs  that  "as  many  of 
them  as  shall  he  living"  shall  take.  If  he 
intended  the  same  class  to  take,  the  only 
way  was  to  say  his  children,  because  so 
many  of  them  as  were  living  would  take; 
but  he  intended  to  exclude  the  daughter, 
and  therefore  he  intended  to  give  it  to  the 
sons  as  a  class.  It  would  be  a  dangerous 
principle  in  construing  a  will  to  introduce 
any  word  where  it  is  not  required.  If  I 
put  in   "  my  aaid  tons,"  and  made  it  a 
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dotignation  of  particular  persons,  I  should 
be  introducing  words  to  turn  a  class, 
according  to  the  ordinary  meaning,  into  a 
designation  of  particular  persons,  for  the 
purpose  of  creating  an  intestacy.  And  if 
he  had  a  son  by  the  second  marriage,  I 
should  exclude  that  son  from  taking  a 
share  in  the  general  residue  not  included 
in  the  settlement.  I  am  of  opinion,  it 
means  generally  sons  in  the  fullest  accepta- 
tion of  the  term  ;  and  that  the  class  is  to 
be  ascertained  at  his  death,  and  only  those 
who  survived  can  take. 


June 


M.R.       7 
le  14,  I6.3 


FITZROT     r.     THE    DUKE  OF 
RICHMOND. 


Settlement — Daughter*  s  Portion — Infancy 
''^Appointment^- Marriage, 

Tenants  for  life  of  a  fund  settled  on  their 
marriage  had  a  power  to  appoint  the  same 
among  the  children  of  the  marriage.  Upon 
the  marriage  of  a  daughter,  one  of  the  chiU 
dren  of  the  marriage,  under  age,  a  deed  was 
executed  by  the  tenants  for  life,  hy  which  the 
reversion  in  2,000/.,  part  of  the  fund,  was 
assigned  hy  the  tenants  for  life  to  trustees 
to  pay  the  income  to  the  intended  husband 
for  life,  with  remainder  to  the  wife  for  life, 
with  remainder  to  the  children  of  the  mar- 
riage : — Held,  to  be  a  valid  appointment  to 
the  daughter,  and  that  the  settlement  was  a 
good  declaration  of  trust  by  the  intended 
husband  of  the  fortune  of  his  wife,  though 
an  infant, 

Mary  Caroline  Fitzroy,  when  but  seven- 
teen years  of  age,  intermarried  with  Keith 
Stewart,   and    in   contemplation    of    the 
marriage,   by   a   deed,  dated    the   9th   of 
August  1841,  Sir  Charles  and  Lady  M.  Fiti- 
roy,  after  reciting  that  it  had  been  agreed 
by  virtue  of  the  powers  contained  in  their 
marriage  settlement,  that  they  should  ap- 
point 2,000/.  sterling,  part  of  the  settled 
funds,  assigned  and  set  over  all  that  sum  of 
2,000/.,  part  of  12,000/.  in  their  marriage 
settlement    mentioned,    and    which    they 
~   «nthorixed  jointly  to   distribute  or 
'  -*  <^hildren  of  their  mar- 
•*»d  G.  Fits- 


Lady  M.  Fitsfoj,  upon  trust  to  pay  the 
income  to  Keith  Stewart  for  lifep  and 
after  his  decease  to  pay  the  income  to 
M.  C.  Stewart  for  life,  and  after  the  de- 
cease of  the  survivor  to  apply  the  2,000/. 
for  the  children  of  the  intended  marriage, 
of  whom  there  were  now  lereral* 

The  12,000/.  did  not  correctly  deacribe 
the  settled  funds. 

It  was  doubted  whether  the  power  was 
properly  exercised,  and  whether  there  was 
a  valid  settlement  of  the  Aind,  as  Mary  C. 
Stewart  was  an  infant  at  the  time  of  her 
marriage. 

Mr.  Selwyn  and  Mr.  FremafUle  con- 
tended that  the  appointment  made  was  bad, 
as  not  being  in  accordance  with  the  power, 
and  that  the  settlement  made  on  the  mar- 
riage of  the  infant  had  entirely  failed — 

Tuelter  v.  Sanger,  M*Cle.  4S4,  439 ;  ^ 

s.  c.  13  Price,  807.  ^* 

Birley  v.  BirUy^  25  Beav.  S99;  s.  c.  ,«^  ..^ 
27  Law  J.  Rep.  (n.8.)  Chanc.  569. 

Mr,  Farrer.'^A  valid  appointment  wa 
made  by  Sir  Charles  and  Lady  Fitiro' 
upon  the  marriage  of  their  daughter.    Tlr-, 
power  was  general,  and  it  could  be  eze 
cised  at  any  time.     Infancy  did  not  p 
vent  its  vesting.     It  was  for  her  bene 
The  appointment  was  not  Taried  by 
being  made  the  subject  of  a  settleme 
She  might  not  then  have  had  any  po 
to  consent ;  her  consent,  however,  was 
material  to  the  appointment.     Assumi 
however,  that  the  appointment  was  v^la«( 
the  settlement  by  the  intended  husl»aaxi(/ 
and  wife  was  valid,  and  could  not  be    isin. 
peached  after  the  marriage,  for  though  tlis 
wife  was  an  infant,  the  husband  jvre  mmriH 
had  full  power  to  settle  the  fund.— 

Chance  on  Powers^  853. 

Limbard  v.  Orate,    1   Myl.  &  K*    ^f 
s.  c.  2  Law  J.  Rep.  (n.8.)  Chanc.  1^ 

In  re  GosseVs  Settlememi,  19  Beav.  599. 

White  V.  St.  Barbe,  I  Ves.  &  B.  39^- 

Routledgt  v.  Dorril,  2  Ves.  jon.  357* 

Langston  ▼.  Blackmoret  Ambl.  23^- 

2  Sugden  on  Powers,  261,  7th  ed* 

June  16.— The  Master  of  the  **^ 

—The  settlement  made  on  the  mr-^*** 


Mary  C.  Fitxroy  may  be  supported,  *'^ 


Tot.XXVIll.]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


753 


ing  she  was  an  infant  at  the  time  it  was 
made,  and  also  when  she  was   married. 
It  being  a  reversionary   fund  does   not 
affect  the  question.     The  interest  was  re- 
versionary  in    White  v.   St,   Barbe,  but 
Uiere  it  was  considered  that  a  good  settle- 
ment was  made.     The  question  of  infancy 
apparently  created  greater  doubt,  but  the 
husband  can  dispose  of  the  property  of 
the  wife  in  expectancy  against  everyone 
except  the  wife  him  surviving.     This  must 
apply  as  well  to  an  infant  as  to  an  adult 
femade,  and  the  Court,  if  the  infant  had 
heen  its  ward,  would  have  approved  of  a 
settlement.     It  would  have  been  binding 
OQ  the  infant  in  all  future  time.     Accord- 
^gljf  I  think  that  this  must  be  treated  on 
the  aaine  principle  as  Rautledge  v.  Dorril^ 
'^here  the  fund  was  considered  as  appointed 
'^  the  daughter  and  then  settled  by  the 
husband  for  the  benefit  of  the  children  of 
^e  marriage  ;  and,  being  of  that  opinion, 
J  shall  make  a  declaration  to  that  effect. 
See  IS  &  19  Vict.  c.  43. 


'WTooD,  V.C.  7 

U  lO.i 


ATKINSON   V.    JONES. 


arch  9, 

Will — Construction — Cross- Limitations, 


ji  testator  bequeathed  his  residuary  estate 

cm  trust  as  to  one  moiety  for  his  daughter 

•  for  life^  and  in  default  of  issue  of  M, 

Kf>on  trust  as  to  one  half  part  thereof  as  M, 

^Msf^ld  appoint,  and  in  default  of  appoint  - 

'^^ttt  over,  and  as  to  the  other  half  part  of  such 

^ote/y,  upon  the  same  trusts  as  were  therein^ 

^/^er  declared  concerning  the  other  moiety 

^JT  his  residuary  estate ;  and  he  proceeded  to 

^^clare  precisely  similar  trusts  of  the  other 

^Jpaefy,  substituting  the  name  of  his  daughter 

"^^  for  that  of  M.     Both  M,  and  E,  exer- 

**^«rf  their  powers  of  appointment,  and  died 

^^hout  issue  .-—Held,  that  each  appoint- 

***»!<  effectually  disposed  of  one  moiety  of  the 

*^9UUor*s  residuary  estate, 

Richard  Battye,  by  his  will,  dated  the 

^2nd  of  May  1829,  after  certain  devises 

and  bequests,  gave  all  other  his  real  and 

l^Tsonal  estate  to  trustees,  upon  trust  to 

sell  and  convert  the  same  into  money,  and 

•Jter  letting  apart  several  sums  of  money 

smonnting  to  17,000/.,  to  invest  the  resi- 

Hsw  8u»8,  XXVIIL-Chaso. 


due,  and  to  stand  possessed  thereof,  upon 
trust,  during  the  life  of  his  daughter,  Mary 
Jane,  the  wife  of  James  Crosland  Fenton, 
to  pay  and  apply  the  dividends,  interest 
and  annual  proceeds  of  one  moiety  or 
equal  half  part  or  share  of  such  residue  as 
his  said  daughter  Mary  Jane  Fenton  should 
direct  or  appoint,  or  in  default  of  such 
direction  or  appointment,  for  her  sole  and 
separate  use ;  and  from  and  immediately 
after  the  decease  of  the  said  Mary  Jane 
Fenton,  should  stand  possessed  of  the  said 
moiety,  in  trust  for  such  of  the  children 
or  child  of  his  said  daughter  Mary  Jane 
Fenton,  as  she  should  direct  or  appoint, 
and  in  default  of  such  direction  and  ap- 
pointment in  trust  for  all  and  every  the 
children  or  only  child  of  the  said  Mary 
Jane  Fenton,  who  being  a  son  or  sons 
should  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters,  should 
attain  that  age,  or  he  married,  in  equal 
shares  as  tenants  in  common  ;  and  if  there 
should  be  but  one  child,  the  whole  to  be 
in  trust  for  that  one  child ;  and  the  said 
will  contained  trusts  for  the  maintenance 
and  education  of  the  child  or  children  of 
the  said  Mary  Jane  Fenton,  and  for  the 
accumulation  of  the  surplus  income  of  their 
respective  fortunes.  Provided  always,  and 
the  said  testator  declared  his  intention  to 
be,  that  if  there  should  be  no  child  of  the 
said  Mary  Jane  Fenton  (which  event  hap- 
pened) who,  being  a  %on,  should  attain 
the  age  of  twenty-one  years,  or,  being  a 
daughter,  should  attain  that  age  or  marry, 
then  and  in  such  case  the  said  trustees 
should,  from  and  after  the  decease  of  the 
said  Mary  Jane  Fenton,  and  such  default 
or  failure  of  children  as  aforesaid,  stand 
and  be  possessed  of,  and  interested  in  the 
said  moiety  or  equal  half  part  or  share  of 
his  said  residuary  estate  thereinbefore 
given  in  trust  for  the  said  Mary  Jane  Fen- 
ton, and  the  dividends,  interest  and  annual 
proceeds  thereof,  or  the  part  or  parts 
thereof  unapplied  under  the  trust  or  direc- 
tion thereinbefore  contained  for  the  main- 
tenance and  education  of  the  child  or 
children  of  the  said  Mary  Jane  Fenton, 
and  the  accumulations,  if  any,  thereof  re- 
spectively, upon  the  trusts  following,  that 
is  to  say,  as  to  one  half  part  of  such 
moiety,  upon  trust  to  pay,  assign  and 
transfer  the  same   unto   such  person  or 

5D 
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persons,  and  in  such  parts  and  propor« 
tions,  and  under  and  subject  to  such  con- 
ditions, restrictions,  charges  and  limitations 
as  the  said  Mary  Jane  Fen  ton  should  at 
any  time,  notwithstanding  her  coverture, 
by  deed  or  will  appoint ;  and  in  default  of 
such  appointment,  upon  trust  to  pay  and 
divide  the  same  unto  and  amongst  his 
children  or  child,  or  grandchildren  or  grand- 
child, equally  amongst  them,  share  and 
share  alike ;  and  if  but  one,  then  to  such 
only  child  or  grandchild  ;  and  as  to  the 
other  half  part  of  such  moiety  of  his  said 
residuary  estate  so  thereinbefore  given  in 
trust  for  the  said  Mary  Jane  Fen  ton  as 
aforesaid,  upon  the  same  trusts  as  were 
thereinafter  declared  of  the  moiety  or 
equal  half  part  or  share  of  his  said  resi- 
duary estate  next  thereinafter  disposed  of, 
in  trust  for  his  daughter  Ellen  Elizabeth 
Battye,  or  such  of  them  as  should  be  sub- 
sisting and  capable  of  taking  effect ;  and 
as  to  the  remaining  moiety  or  equal  half 
part  or  share  of  his  said  residuary  estate, 
upon  trust  that  the  said  trustees  should, 
during  the  life  of  his  daughter  Ellen  Eliza- 
beth Battye,  pay  and  apply  the  dividends, 
interest  and  annual  proceeds  thereof,  as 
his  said  daughter  Ellen  Elizabeth  Battye 
should  direct  or  appoint,  or,  in  default  of 
Buch  direction  or  appointment,  for  her  sole 
and  separate  use;  and  from  and  imme- 
diately after  the  decease  of  his  said  daugh- 
ter Ellen  Elizabeth  Battye,  should  stand 
possessed  of  the  said  moiety  or  equal  half 
part  or  share,  in  trust  for  such  of  the 
children  or  child  of  his  said  daughter 
Ellen  Elisabeth  Battye  as  she  should 
direct  and  appoint,  and  in  default  of  such 
direction  and  appointment,  in  trust  for  all 
and  every  the  children  and  child  of  the 
said  Ellen  Elizabeth  Battye  (if  any)  who, 
being  a  son  or  sons,  should  attain  the  age 
oi  twenty-one  years,  or,  being  a  daughter 
or  daughters,  should  attain  that  age  or 
be  married,  in  equal  shares  as  tenants  in 
common ;  and  if  there  should  be  but  one 
child,  the  whole  to  be  in  trust  for  tkat  one 
child ;  and  the  said  will  contained  trusts 
for  the  maintenance  and  education  of  the 
child  or  children  of  the  said  Ellen  Eliza- 
beth Battye,  and  for  the  accumulation 
of  the  income  of  their  respective  fortunes. 
And  the  testator  declared  his  will  to  be, 
that  if  there  should  be  no  child  of  the  said 


Ellen  Elizabeth  Battye  who,  bemg  a  son, 
should  attain  the  age  of  twenty-one  yesn, 
or,  being  a  daughter,  should  attain  that  age 
or  marry,  then  and  in  such  ease  the  said 
trustees  should,  after  the  decease  of  the 
said  Ellen  Elizabeth*  Battye  and  sncb  de- 
fault or  failure  of  children  of  her  the  said 
Ellen  Elizabeth  Battye  as  aforesaid,  stand 
and  be  possessed  of,  and  interested  in,  the 
lastly  thereinbefore-mentioned  moiety  or 
equid  half  part  or  share  of  his  residuary 
estate  so  given  in  trust  for  the  said  Ellen 
Elisabeth   Battye  as  aforesaid,  and  the 
dividends,  interest  and   annual  proceeds 
thereof,  or  the  part  or  parts  thereof  unap- 
plied under  the  trust  or  declaration  there- 
inbefore contained,   for  the  maintenance 
and  education  of  the  child  or  children  of 
the  said  Ellen  Elisabeth  Battye,  and  the 
accumulations,  if  any,  thereof  respectively, 
upon  the  trusts  following  :  that  is  to  say, 
as  to  one  half  part  of  such  moiety,  upon 
trust  to  pay,  assign  and  transfer  the  sane 
unto  such  person  or  persons,  in  such  parts 
and  proportions,  and  under  and  subject 
to   such  conditions,   restrictions,  charges 
and  limitations  as  the  said  Ellen  Elisabeth 
Battye,  notwithstanding  her  coverture,  by 
deed  or  will  should  direct  or  appoint ;  and 
in  default  of  such  appointment,  upon  tnst 
to   pay   and   divide   the   same  unto  and 
amongst  his  children  or cliild,  grandchildren 
or  grandchild,  equally  amongst  them,  share 
and  share  alike  ;  and  if  but  one,  then  to 
such  only  child  or  grandchild ;  and  as  to 
the  other  half  part  of  such  moiety  of  bis 
said    residuary    estate     so    thereinbefore 
given  in  trust  for  the  said  Ellen  Elisabeth 
Battye  as  aforesaid,  upon  the  same  trusts 
as  were  declared  of  the  moiety  or  equal 
half  part  or  share  of  his  said  residnaiy 
estate  thereinbefore  g^ven  in  trust  for  bis 
said  daughter  Mary  Jane  Fenton,  or  such 
of  them  as  should  be  subsistrog  or  capable 
of  taking  effect. 

The  will  contained  no  further  disposition 
of  residue  than  as  above  stated.  The 
testator  died  on  the  29th  of  November 
1829,  leaving  Mary  Jane  Fenton  and  Ellen 
Elisabeth  Battye  surviving  him. 

Mary  Jane  Fenton,  by  her  will,  dated 
the  30th  of  November  1829,  in  pnrsnanee 
of  the  power  given  to  her  by  the  will  of 
the  testator  R.  Battye,  appointed  all  snd 
singular  the  trust-monies»  parts  or  shsres, 
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property  and  effects,  which  under  the  will 
of  R.  Baitye  were  vested  in  trust  for  her, 
or  over  which  she  had  then  or  might  there- 
after have  any  interest,  unto  her  husband, 
James  Crosland  Fenton,  absolutely. 

Mrs.  Fenton  died  in  1848. 

Ellen  Elizabeth  Battye  married  Mr. 
Atkinson,  the  plaintiff,  after  the  death  of 
the  testator ;  and  by  indenture  of  settle- 
ment made  thereon  she  appointed  all  her 
interest  under  the  residuary  gift  in  R. 
Battye's  will  to  trustees,  upon  such  trusts 
as  Mrs,  Atkinson  should  by  deed  or  will 
appoint. 

By  her  will,  dated  the  26th  of  July 
1849,  Mrs.  Atkinson  appointed  her  inter- 
est under  the  settlement  in  favour  of  her 
husband ;  and  she  died  in  the  year  1 849. 
Neither  Mrs.  Fenton  nor  Mrs.  Atkinson 
ever  had  any  children. 

Mr.  Fenton  died  in  the  year  1858,  hav- 
ing* ^y  ^^^  ^^^^>  appointed  the  defendants 
Jones,  Fenton  and  Rayner  his  executors. 
Under  these  circumstances,  the  question 
arose  as  to  what  interest  tlie  plaintiff  and 
W.  Fenton's  executors  took  in  the  tes- 
tator's residuary  estate  under  the  appoint- 
ments of  their  respective  wives. 

Mr.  BoUt  Mr,  Jamesy   Mr.  Dart  and 

Mr,  fV.  H,  G,  Bagghawe,  for  the  plaintiff 

and  the  executors  of  J.  C.  Fenton,  claimed 

between  them  the  whole  fund.  The  moiety 

Which  was  by  the  testator's  will  given  over 

On  the  decease  of  either  daughter  without 

iasue,  would  again  become  diviisible  into 

moieties,  one  of  which  would  be  subject  to 

tlie  appointment  of  the  other  daughter,  and 

Hie  other  would  be  divisible  as  before,  and 

so  on   ad  infinitum,  continually   dividing 

tliough  never  exhausting  the  residue;  and 

each  fresh  division  would  bring  one-half 

thereof  within  the  appointment. 

Mr.  Daniel,  Mr,  Hardy  and  Mr.  J.  T. 
Hwnphrff,  for  the  heir-at-law  and  next-of- 
"kini  contended,  that  there  was  an  intes- 
tacy as  to  one-half  of  the  moiety  of  each 
ahare,  and  that  when  each  daughter  had 
appointed  one  moiety  of  her  own  share  and 
onc-balf  of  the  moiety  of  her  sister's  share, 
the  power  was  exhausted  and  the  residue 
undisposed  of. 


hardly  like  to  say  so  after  so  many  opinions 
upon  it  (1),  reasonably  clear.  The  testator 
obviously  had  only  three  classes  of  persons 
in  view-^that  is  to  say,  first,  each  of  these 
two  daughters ;  secondly,  her  children ; 
and,  thirdly,  his  own  other  children  and 
grandchildren.  Those  are  the  only  persons 
he  contemplated  at  all  in  disposing  of  the 
whole  residue  of  his  estate,  and  he  goes  to 
work  by  a  set  of  cross-limitations  contem- 
plating that  as  to  each  daughter*s  share  it 
shall  be  settled  on  her  children,  and  if  she 
has  no  child  then  she  shall  be  the  abso- 
lute owner  of  one  moiety  of  her  share, 
that  is,  she  shall  have  an  absolute  power 
of  appointment  over  it,  which  is  pretty 
much  the  same  thing  as  ownership.  She 
shall  be  owner,  if  she  thinks  fit  to  make 
herself  owner  of  the  one  moiety ;  if  she  does 
not  do  that,  it  is  to  go  to  the  children  and 
the  grandchildren  of  the  testator.  Then 
the  idea  strikes  the  testator  that  he  would 
like  to  give  over  the  other  moiety,  in  case 
of  that  daughter  having  no  child,  to  the 
other  daughter  and  her  children  in  the 
same  way.  But  suppose  the  other  daugh- 
ter has  no  children,  then  he  has  exactly 
the  same  intention  with  regard  to  her 
share,  that  is  to  say,  he  prefers  in  either 
of  these  cases  the  possible  children  of  these 
favoured  daughters,  either  to  giving  each 
of  his  daughters  an  absolute  power,  or  to 
giving  any  share  to  the  grandchildren  and 
other  children  in  the  event  of  her  not 
making  any  appointment.  For  that  pur- 
pose and  that  purpose  only,  namely,  for 
providing  for  the  children  of  one  daughter, 
in  the  event  of  there  being  no  child  of  the 
other  daughter  he  takes  it  out  of  the  power 
of  disposition.  It  seems  natural  that  he 
would  have  given  the  daughter  who  had 
no  children  a  power  over  the  whole  fund, 
but  he  says,  **  No,  she  has  no  child,  and 
does  not  want  the  whole  fund ;  she  shall 
only  have  power  over  half  the  fund,  and 
the  other  half  shall  go  to  the  other  sister  and 
her  children ;  but  if  that  other  sister  and 
her  children  do  not  want  it,  it  shall  go 
back.  I  do  not  want  any  longer  to  abstract 
it  from  the  control  of  the  daughter  to  whom 
it  was  originally  given.  I  only  want  to 
abstract  it  for  that  particular  purpose,  and 


-7ZkTh?;  Ir-'^'^M,^  ?'''*"??  the  reply).  ^^  g^^„,i  ,„i„^„t  conveysncers  had  written 

1  miDK  mat  tills  will  IS  really,  though  I      conflicting  opinions  npon  the  case. 
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when  that  purpose  is  answered  there  ii  no 
reason  for  saying  that  it  shall  not  go  back 
to  the  old  share."  He  certainly  does  not 
advert  to  the  somewhat  curious  effect  it 
has  of  drawing  it  backwards  and  forwards ; 
it  is  to  go  to  the  same  trusts,  "  or  such  of 
them  as  are  subsisting  and  capable  of  taking 
effect."  The  words,  **  subsisting  and 
capable  of  taking  effect,"  would  probably 
remove  the  absurdity  of  the  case;  for  if  it 
is  written  out  in  full  it  will  then  run  in 
this  way :  "  If  Mary  has  no  child,  then  half 
as  Mary  shall  appoint,  and  the  other  half 
on  the  same  trusts  as  Ellen's  share." 
Then,  when  you  remember  what  Ellen's 
share  is,  it  would  be  thus:  "As  to  the 
other  half,  to  Ellen  for  life,  and  if  she  has 
no  child,  then  as  to  one  moiety  as  Ellen 
shall  appoint,  and  as  to  the  other  moiety 
upon  the  trusts  of  Mary's  share,"  which 
are  to  Mary  for  life,  with  remainder  to  her 
children,  and  so  on.  Those  trusts  for 
Mary  and  her  children  are  no  longer  capable 
of  taking  effect.  But  Mary's  power  of 
appointment  still  remains,  and  Uiere  still 
remain  the  other  children  and  grand- 
children of  the  testator,  so  that  the  absur- 
dity is  got  rid  of  by  the  words  **  or  such  as 
are  subsisting  and  capable  of  taking  effect." 
It  appears  to  have  been  thought  that 
when  the  lady  has  made  an  appointment 
it  is  done  once  for  all,  and  though  she 
appoints  in  words  large  enough  to  convey 
every  interest  vested  or  capable  of  taking 
effect,  there  is  no  trust  capable  of  taking 
effect,  I  apprehend  when  the  lady  has 
put  her  hand  to  an  appointment,  her 
appointees  are  exactly  where  the  children 
and  grandchildren  would  have  been  in 
the  event  of  no  appointment;  and  the 
effect  of  the  limitation  over  would  be  that 
the  share  would  have  to  be  continually 
carried  backwtirds  and  forwards  on  each 
limitation.  When  you  come  to  the  second 
set  of  limitations  you  must  leave  out  the 
daughter  and  children,  because  they  woul4 
be  gone  ex  kypotheii--^they  would  not  be 
capable  of  taking ;  but,  then,  are  not  the 
children  and  grandchildren  and  the  ap- 
pointees of  each  daughter  still  capable  of 
taking?  In  this  way  the  share  would  come 
backwards  and  forwards.  Although  this 
may  seem  a  whimsical  way  of  limitation,  and 
although  it  was  probably  not  the  way  in 
which  the  testator  contemplated  it  would 


go,  I  think  there  is  apparent  an  intention 
to  withdraw  the  moiety  in  the  first  instance 
simply  for  the  purpose  of  letting  in  the 
interest  of  the  others.  He  introdaces  a 
set  of  words  which  by  this  shifting  of  the 
limitations  seems  to  me  capable  of  carrying 
into  effect  this  idea,  and  I  do  not  see  why 
I  am  to  strike  out  any  portion  of  the 
trusts  which  are  capable  of  taking  eifect 
Even  if  you  take  it  as  a  mathematical 
proposition  it  will  in  reality  come  out  that 
the  moiety  is  given  to  the  appointment  of 
each  daughter ;  and  if  you  take  it  on  the 
simple  practical  question,  the  law  would 
say  if  the  property  is  given  down  to  a 
farthing,  it  is  given  altogether.  Taken 
either  one  way  or  the  other,  there  being 
no  other  determination  of  the  case  to  which 
I  can  come,  it  seems  to  me  that  the  shares 
do  continue  to  shift  over.  It  is  some 
satisfaction  to  find  that  an  eminent  con- 
veyancer has  thought  it  right  to  give  a 
precedent  for  cross-limitations  in  this  form 
(2);  but  I  should  have  thought  there 
would  be  a  more  simple  way  of  doing  it. 
I  do  not  remember  to  have  ever  met  with 
a  will  in  this  form. 

Declare  that  the  appointment  of  Mrs. 
Atkinson  and  Mrs.  Fenton  each  effectually 
disposed  of  one  moiety  of  the  testator's 
residuary  estate. 


M.R. 
March  9.  >     orkated  v.  oreateo. 
11,  16. 

Devise—**  Or''  read  "  and^-^Introdue- 
tion  of  Repugnant  Condition — Gift  wer 
made  void* 


A  testator  devised  specific  shares  in  <* 
estate  to  several  persons  nominatim,  to  hold 
the  same  as  tenants  in  common,  and  not  ss 
joint-tenants ;  and  in  the  event  of  any  of 
them  dying  before  having  heirs  of  their  bodjft 
*'  or  "  making  a  particular  disposition  of  hit 
or  her  property,  then  his  or  her  share  vat 
to  go  to  the  survivors : — Held,  that  the  den- 
sees  did  not  take  estates  tail,  but  estates  in 
fee ;  that  the  gift  over  could  only  take  efed 
on  the  happening  of  two  events;  that  the 

(2)  See  Martin's  ConyeyaaciDg,  bj  DtTi^Mn> 
vol.  5,  p.  83. 
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mord  " or^*  must  he  read  " and"  although 
fs  effect  it  introduced  a  condition  repugnant 
to  the  estate  previouilg  given,  and  made  the 
£ifi  over  void* 

Held«  aho^  that  the  shares  of  those  devi" 
sees  who  died  in  the  iestator*s  lifetime  were 
undisposed  of^  and  passed  to  the  heir-at4aw. 

Timothy  Greated,  by  his  will,  dated  the 

2  Ut  of  January  1834,  devised  as  follows: 

'''With   respect    to    my   real    estate,    as 

devised    to  me    by   my    late    sister,    I 

give,  devise  and  bequeath  to  them  (i.  e* 

his  children  thereinafter   mentioned)  and 

their  heirs,  for  ever,  as  follows,  viz.  to 

Charles  Augustine  Greated  five  thirtieth 

IMrts,   to   Joseph  Greated  four  ditto,   to 

T  Greated  four  ditto,  to  James  Greated 

^OQr  ditto,  to  William  Arthur  Greated  four 

^itto,  to  Eliiabeth  Greated  three  ditto,  to 

Catherine   King  Greated  three   ditto,   to 

^tnily   Greated  three  ditto,  to  hold  the 

^^me  as  tenants  in  common,  and  not  as 

^oint- tenants ;  and  in  the  event  of  any  of 

^^em  dying  before  having  heirs  of  their 

^pdy,  or  making  a  particular  disposition  of 

^i*  or  her  property,  then  and  in  that  case 

'^^B  or  her  share  to  go  to  the  survivors  in 

^*^e   same  proportion  as  aforesaid  as  the 

•^T'vivors  may  bear  to  each  other." 

The  testator  died  in  July  1858.  Eliza- 
**^t,h  Greated  and  William  Arthur  Greated 
^^d  unmarried  in  the  testator's  lifetime. 
-*^He  other  devisees  were  still  living. 

The  suit  was  instituted  by  some  of  the 
^Y^'visees  for  the  opinion  of  the  Court  upon 
^*^  construction  of  the  devise. 

Mr,  R,  Palmer  and  Mr,  Jessel,  for  the 
Ma.intiffs. — The  testator  did  not  intend  to 
^^^  intestate  as  to  any  part  of  the  estate 
^Ven  to  him  by  his  sister.  The  parties 
^  take  were  designated,  and  whether  in 
^^^  or  in  tail,  still  the  shares  of  those  who 
^^d  in  the  lifetime  of  the  testator  were  to 
*^^«8  to  the  survivors — 

Avehfn  v.  Ward,  1  Ves.  420. 
Doe  d.  Wells  v.  Seott,  3  M.  &  S.  300. 
Ledsome  v.  Hickman,  2  Vern.  611. 
Humphreys  v.  Howes,  1  Russ.  &  M. 
639 ;  8.  c.  8  Law  J.  Rep.  Chanc.  165. 
Green  ▼.  Harvey,  1  Hare,  428 ;  s.  c. 
11  Law  J*  Rep.  (n.s.)  Chanc.  290. 
he  V.  King,  16  Beav.  46 ;  s.  c.  21  Law 
J.  Rep.  (v.8.)  Chanc.  560. 


Doe  d.  Stevenson  v.  Glover,  I  Com.  B. 

Rep.  448;  s.  c.  14  Law  J.  Rep.  (n.s.) 

C.P.  169. 
Bretion  v.  Lethulier,  2  Vern.  653. 

Mr,  Bird,  for  others  of  the  devisees, 
supported  the  plaintiffs. 

Mr.  G,  L.  Russell,— U  the  word  "  or" 
is  read  "and"  the  devisees  would  then 
take  an  estate  in  fee,  and  the  condition 
that  the  devisee  should  make  no  disposi- 
tion of  his  share  of  the  estate  would  be 
repugnant  to  the  estate  given,  and  the  gift 
over  would  be  void ;  and  as  the  shares  of 
those  dying  in  the  testator's  lifetime  would 
be  undisposed  of,  they  must  pass  to  the 
heir-at-law.— 

Ross  V.  Ross,  I  J.  &  W.  154. 
Holmes  v.   Godson,   25  Law  J.  Rep. 

(n.s.)  Chanc.  317. 
Watkins  v.    Williams,   3  Mac.   &  G. 
622 ;  s.  c.   21   Law  J.  Rep.  (n.s.) 
Chanc.  601. 
Doo  V.  Brabant,  3  Bro.  C.C.  393 ;  s.  c. 

4  Term  Rep.  706. 
Calthorpe    v.    Gough,   4   Term    Rep. 

707,  n. 
Tarbuck  v.   Tarbuck,  4  Law  J.  Rep. 

(n.s.)  Chanc.  129. 
Cuthbert  v.  Furrier,  Jacob,  415. 
Harris  v.  Davis,  1  Coll.  416. 
Williams  v.  Chitty,  3  Ves.  545. 
In  re  Yalden,  1  De  Gex,  M.  &  G.  53. 
Tracey  v.  Glover,  cited  in  3  Leo.  130, 

pi.  183;  s.  c.  Godb.  16. 
2  Jarman  on  Wills,  269,  667,  2nd  ed. 

The  Master  of  the  Rolls. — I  have  to 
determine  what  estate  the  eight  persons 
named  take  in  the  devise  made  by  Timothy 
Greated.  This  involves  the  question, 
whether  the  word  •*  or"  between  the  words 
**  dying  before  having  heirs  of  their  body" 
and  the  words  *'  making  a  particular  dis- 
position of  his  or  her  property"  is  to  be 
read  disjunctively  or  conjunctively — whe- 
ther the  word  **or"  is  to  be  read  "and." 
In  my  opinion  the  estate  given  to  these 
persons  is  an  estate  in  fee,  with  an  execu- 
tory devise  over  upon  the  happening  of 
a  contingency  consisting  of  two  events, 
namely,  a  failure  of  heirs  of  the  body,  and 
the  making  a  particular  disposition  of  the 
property.  If  the  latter  branch  of  the  alter- 
native were  omitted,  that  is,  if  the  words 
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**  or  making  a  paiticalar  disposition  of  bis 
or  her  property"  were  struck  out  of  the 
will,  there  is  no  question  but  that  it  would 
be  an  estate  tail;  it  would  be  simply  a 
devise  to  one  and  his  heirs,  and  a  devise 
over  in  the  event  of  his  dying  without 
heirs  of  his  body,  whieh  would  be  an  estate 
tail.  But  this  is  not  the  only  event  on 
which  the  devise  over  is  to  take  effect. 
The  words  are  "  dying  before  having  heirs 
of  their  body,  or  making  a  particular  dis* 
posidon  of  his  or  her  property,  then,  in 
that  case,  his  or  her  share  to  go  to  the 
survivors."  In  my  opinion  the  gift  over 
is  to  take  effect  upon  a  double  events  and 
the  estate  given  to  these  persons  cannot 
be  treated  as  an  estate  tail,  but  as  an 
estate  in  fee,  with  a  gift  over  upon  the 
happening  of  a  future  contingency,  which 
consists  of  two  events,  namely,  a  parti- 
cular disposition  by  the  devisee,  or  the 
failure  of  heirs  of  the  body.  The  cases 
cited  sufficiently  establish  that  the  Court 
will  convert  the  word  "  or  "  into  "  and  " 
where  the  context  requires  it,  although  the 
effect  of  this  may  be  to  introduce  a  condi* 
tion  repugnant  to  the  estate  previously 
given.  In  The  Incorporated  Society  v. 
Richards {1)  the  words  were,  "Shall  die 
without  issue  or  make  any  will,"  and  there 
the  word  *•  or"  was  read  •*  and,"  and  here 
the  words  are,  '*  die  before  having  heirs  of 
their  body,  or  making  a  particular  dispo* 
sition  of  his  or  hw  property."  It  is  scarcely 
possible  to  find  two  cases  more  alike ;  and 
reading  the  word  "  or"  as  the  word  ••  and," 
which  I  do  for  the  purpose  of  giving  effect 
to  what  is  the  clear  meaning  of  the  eon- 
text,  then  I  am  of  opinion  that  this  is  a 
condition  repugnant  to  the  estate  previ* 
onsly  given,  and  that  the  gift  over  after 
the  gift  of  an  estate  in  fee,  on  the  death  of 
the  devisee  before  having  issue  or  making 
a  particular  disposition,  is  wholly  void. 
It  is  unnecessary  to  go  through  the  cases 
on  this  point,  because  it  is  dear  that  when 
an  estate  is  given  to  a  person  in  fee,  with 
a  gift  over  in  case  he  disposes  of  the  estate, 
the  gift  over  is  wholly  repugnant;  and 
the  only  question  here  really  is,  what 
is  the  estate  given  in  the  first  instance 
—whether  it  is  an  estate  in  fee  or  an 
estate  tail  f  and,  as  I  have  before  stated, 

(1)  1  Dm.  &  W.  2«8. 


it  18  an  estate  in  fee.    With  respect  to  the 
shares  of  Klixabeth  and  William  Arthor, 
who  died  in  the  lifetime  of  the  testator, 
the  question  is  distinct  from  that  which 
arises  where  there  is  a  gift  to  a  person,  and 
in  ease  of  the  neglect  or  refusal  by  him  to 
perform  a  condition,  then  over,— id  suck 
case,  if  the  devisee  dies  before  the  testitor, 
the  gift  over  takes  effect.     It  is  nnnecei- 
sary  to  go  into  the  distinctions  which  arise 
in  cases  similar  to  Avelffn  v.  Ward,   Most 
of  those  cases  shew  that  even  if  die  gift 
over  were  not  limited  to  take  effect  on  sa 
event  inconsistent  with  the  previoas  gift, 
it  would  fail  altogether  in  consequence  of 
the  death  of  the  devisee  in  the  lifetime  of 
the  testator.     The  result  therefore  is,  that 
the  shares  devised  to  Elisabeth  and  Wil- 
liam Arthur  were  undupoaed  of,  and  de- 
volve upon  the  heir-at-law. 


M.R. 

March  14 


.} 


STRINGER  9.  OARMNER. 


Will — Parol  Evidenee'^Ambifuitp. 

Parol  evidence  will  noi  be  admitid  U 
$hew  that  a  bequeet  in  a  former  will  had 
been  inadvertently  allowed  to  remain  in  s 
second  will. 

A  testator^  ta  the  lifetime  of  his  meet  E, 
made  a  will  containing  beqnestsin  herfavtmr* 
She  afterwards  died,  leaving  a  yranddangh- 
ter^  E,  /,  who  was  a  grec^greal-aicee  sf 
Ute  testator.  .  With  a  knowledge  of  these 
factSy  the  testator  made  a  second  will,  which 
contained  bequests  to  E^  identical  with  thoie 
contained  in  his  former  wiU ;— Held,  thai 
the  testator's  great^great^niece  was  within 
the  description^  and  that  aha  was  entitled  ts 
the  legacies. 

This  suit  was  instituted,  by  Elisabeth 
Jane  Stringer,  to  establish  her  right  to  the 
following  bequests :— - 

Benjamin  Tapley,  by  hia  will,  dated 
the  18th  of  January  1M52,  bequeathed  ss 
follows : — '*  I  give  and  bequeath  unto  my 
niece  Eliisahedi  Stringer  the  sum  of  SO/, 
for  mourning** ;  and  after  other  bequests 
he  said  :— '*  As  to  all  that  ray  cottage  and 
premises,  called  Rose  Cottage,  upon  trust 
for  my  aaid  niece  Elisabeth  Stringer,  her 
executors,  administrators  and  assigns." 
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The  testator  died  in  September  1856. 
He  had  not  at  the  date  of  his  will,  or  at 
any  time  afterwards,  a  niece  of  the  name 
of  Elizabeth  Stringer;  but  Elizabeth 
Stringer,  a  niece  of  the  testator,  had  died, 
in  Febmary  1848,  preTiously  to  the  date 
of  his  will,  leaying  a  granddaughter,  named 
Elizabeth  Jane  Stringer,  who  was  the  only 
relation  of  the  testator  of  the  name  of 
Stringer,  or  of  the  name  of  Elizabeth,  living 
at  the  date  of  his  will  and  of  his  death. 
She  was  about  five  years  old  at  the  date  of 
the  testator's  will. 

Evidence  was  gone  into  by  the  next-of- 
kin  to  shew  that  a  will,  made  by  the  tes- 
tator in  May  1847*  contained  bequests  "  to 
his  niece  Elisabeth  Stringer,*' who  was  then 
living,  in  the  same  words  as  those  used 
in  his  second  will ;  and  that  in  1850  he 
made  a  codicil  to  his  will,  which  did  not 
affect  those  bequests  ;  that  in  January 
1852  the  testator  instructed  his  solicitor 
to  prepare  a  codicil  for  the  purpose  of 
making  some  alterations  in  his  will ; 
that  the  solicitor  advised  the  testator  not 
to  make  a  second  codicil,  but  to  make 
such  alterations  in  the  will  of  May  1847 
as  might  be  desired ;  that  the  solicitor 
accordingly  made  such  alterations  in  the 
will  of  May  1847,  and  that  the  will  of 
the  13th  of  January  1852  was  accordingly 
executed  by  the  testator ;  that  the  solicitor 
was  not  aware  that  Elizabeth  Stringer,  the 
testator's  niece,  was  dead  at  that  time,  and 
that  the  attention  of  the  testator  was  not 
drawn  to  that  fact.  There  was  evidence, 
on  the  part  of  the  plaintiff,  shewing  that 
the  testator  knew  that  Elizabeth  Stringer 
was  dead,  he  having  been  present  at  her 
fimeml. 

Mr,  R,  Palmer  and  Mr,  Lindley^  for 
the  plaintiff. — The  will  was  evidence  that 
the  testator  did  not  contemplate  intestacy. 
If  there  was  ambiguity,  evidence  was  ad- 
missible to  shew  the  intention  of  the  tes- 
tator, bnt  the  Court  would  never  admit 
evidence  to  expunge  a  bequest :  it  would 
be  a  most  dangerous  innovation— 

Bemmteoni  v.  Aikinson^  10  Hare  846  ; 
s.  c.  23  Law  J.  Rep.  (n.s.)  Chanc. 
184. 

Miller  v.  Traver9,  8  Bing.  244. 

Newtek  V.  Pryee,  14  Sim.  354. 

Bennett  v.  Marshall,  2  Kay  &  J.  740. 

Wigram  en  Evidence,  169,  4th  edit. 


Mr.  Selwyn  and  Mr,  Dean,  for  the  de- 
fendants.—Evidence  is  always  admissible 
to  shew  a  mistake  in  the  will :  the  gifts 
had  been  inadvertently  allowed  to  remain 
in  the  will.     It  was  most  improbable  that 
the  testator  would  leave  a  legacy  of  20/.  for 
mourning  to  a  child  of  five  years  old.— 
Selwood  V.  Mildmay,  3  Yes.  306. 
Doe  d.  Hiscocks  v.  Hiseocks,  5  Mee. 
&  W.  363;    s.  c.  9  Law   J.   Rep. 
(n.s.)  Exch.  27. 

The  Master  of  the  Rolls.  —  The 
plaintiff  is  entitled  to  this  bequest.  The 
rule  as  to  the  reception  of  parol  evidence 
to  explain  a  will  is  perfectly  clear.  In 
every  case  of  ambiguity,  whether  latent  or 
patent,  parol  evidence  is  admissible  to 
shew  the  state  of  the  testator's  family  or 
property ;  but  the  cases  in  which  parol 
evidence  is  admissible  to  shew  the  person 
intended  to  be  designated  by  the  testator 
are  those  cases  of  latent  ambiguity  men- 
tioned by  Sir  J.  Wigram,  where  there  are 
two  or  more  persons,  who  answer  other 
descriptions  in  the  will,  each  of  whom, 
standing  alone,  would  be  entitled  to  take. 
If  there  had  been  another  Elisabeth 
Stringer  living  at  the  date  of  the  will  parol 
evidence  would  have  been  admissible  to 
ascertain  who  the  person  was  the  testator 
intended  to  designate.  But  in  this  case 
the  Court  is  asked  to  admit  parol  evidence, 
not  for  the  purpose  of  explaining  the 
meaning  of  the  testator,  but  for  the  pur- 
pose of  shewing  that  he  had  no  meaning 
at  all ;  in  fact,  for  the  purpose  of  ex- 
punging the  words  from  the  will  alto- 
gether. To  admit  evidence  for  such  a 
purpose  would  be  to  create  the  greatest 
alarm  in  the  minds  of  testators,  and  to 
introduce  the  greatest  uncertainty  in  the 
construction  of  wills.  All  that  the  Court 
has  to  do  is  to  see  if  the  words  of  the  will 
are  sufficiently  clear  to  point  to  a  particular 
person.  If  the  evidence  had  gone  to  shew 
that  the  testator  had  never  heard  of  any 
Elizabeth  Stringer,  that  there  was  no  such 
person  related  to  him,  and  that  the  person 
who  claimed  was  a  mere  stranger,  the  ease 
would  be  different.  There  was  a  person 
named  Elizabeth  related  to  the  testator  by 
blood,  who  may  be  described  as  the  great- 
great-niece  of  the  testator,  or  the  niece 
twice  removed  ;  but  in  ordinary  language 
she  might  be  described  as  the  niece  of  the 
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testator.  The  question  then  is,  whether 
the  plaintiff  is  entitled  to  take  under  the 
words  **  my  niece  Elizabeth  Stringer,"  her 
full  name  being  Elizabeth  Jane  Stringer. 
One  conclusion  alone  can  be  arrived  at, 
which  is  that  the  plaintiff  is  entitled  ;  and  I 
must  make  a  declaration  to  that  effect  (1). 


USTICES.  "J 

^31;       V 
1,  30.   3 


Lords  Justices. 
May 
June 


NELSON  V.  STOCKER. 


Infant^^  Misrepresentation  of  Age- — Hvs^ 
band  and  Wife — Settlement — Covenant, 

On  the  marriage  between  a  minor  of  seven- 
teen and  a  widow  of  thirty -two,  possessed  of 
1,000/.  in  business,  he  covenanted  by  settle- 
ment  topayl^OOOl.  to  a  trustee,  upon  trust  for 
the  separate  use  of  the  lady  for  life^  and  if 
she  should  die  in  his  lifetime,  for  the  children 
of  the  lady  by  a  former  marriage.  After 
the  marriage  the  husband  possessed  himself 
of  the  stock  of  the  wife's  business,  and  car^ 
ried  it  on  till  her  death,  seven  years  after- 
wards. The  trustee  demanded  payment  of 
the  1,000/.,  and  on  the  husband  refusing  to 
pay,  he  filed  a  bill  on  behalf  of  the  children 
of  the  former  marriage.  The  husband  set 
up  as  his  defence  that  he  was  an  infant, 
and  that  the  wife  knew  the  fact,  at  the  time 
of  the  marriage.  The  evidence  proved 
the  infancy,  and  an  assertion  by  the  hus- 
band to  the  wife*s  solicitor  that  he  was  of 
age,  but  it  also  proved  that  the  wife  knew 
of  the  infancy.  One  of  the  Vice  Chan- 
cellors decreed  that,  on  the  grounds  of  mis- 
representation and  acquiescence,  the  infancy 
was  no  defence,  and  made  a  decree  for  the 
plaintiff.  On  app^a/,— Held,  reversing  that 
decision,  that  the  bill  must  be  dismissed,  for 
that  the  case  upon  the  evidence  must  be  taken 
as  if  the  fact  of  infancy  had  been  stated  in 
the  settlement;  that  the  rights  of  the  husband 
must,  as  to  the  ground  of  acquiescence,  be 
taken  to  be  the  same  as  on  the  day  after  his 
marriage ;  that  to  deprive  an  infant  of  the 
privilege  of  infancy,  more  is  necessary  than 
shewing  he  made  a  false  representation, 
for  it  must  be  proved  that  the  party  to  whom 
it  is  made  was  deceived,  and  that  contracts 
made  with  an  infant,  known  to  be  so,  are 

(1)  July  2. — ^This  decision  was  affirmed  by  the 
fall  Court  of  Appeal. 


binding  on  those  who  enter  into  them^  for 
infancy  is  a  legal  privilege,  and  not  to  be 
broken  in  upon  on  slight  grounds. 

This  was  an  appeal  from  a  decree  made  by 
Vice  Chancellor  Stuart,  in  a  suit  in  which 
the  three  surviving  (of  four)  infant  children 
of  the  late  Anne  Perkins  Stocker  (formerly 
Nelson,  widow),  by  Henry  Wise,  their  next 
friend,  were  plaintiffs,  and  William  Bur- 
bank  Stocker,  the  second  husband  of  Mrs. 
Nelson,  was  defendant,  by  which  his  Ho- 
nour decided  that  the  defendant  must  pay 
1,000/.,    without   interest,    within    three 
months.    The  circumstances  are  as  follows: 
— The  late  Mr.  J.  H.  Nelson  carried  on 
at  Newport,  in  Monmouthshire,  until  his 
death,  the  business  of  a  pawnbroker,  which 
his  widow  continued.     In  contemplation 
of  a  second  marriage,   with    Mr.  W.  B. 
Stocker,  a  settlement,  dated  the  10th  of 
October  1850  was  executed,  Mr.  Stocker 
being  a  party  of  the  first  part,  the  widow 
of  the   second  part,  and   Mr.   Ebeneser 
Yaughan  Jenkins,  a  trustee,  of  the  third 
part ;  by  which  it  was  recited  that  Mrs. 
Nelson  had  four  children  by  her  former 
husband,  and  that  she  had  carried  on  busi- 
ness  at  Newport  as  a  pawnbroker,  and  had 
then  employed  in  such  business  a  capital 
of  upwards  of  1,000/.,  and  that  a  marriage 
was  intended,  and  that  upon  the  treaty  for 
the  intended  marriage  it  was  agreed  that 
Mr.  Stocker  should  enter  into  such  cove- 
nant as  was  thereinafter  contained  for  the 
payment  to  the  said  trustee  of  the  sum  of 
1,000/.    and   interest,   and   that  the  said 
trustee  should  stand  possessed  of  1,000/. 
and  interest  upon  and  for  the  trusts  thoe- 
inafter  declared.  It  was  then  witnessed  that,  .^ 
in  consideration  of  the  intended  marrisg^^ 
and  of  the  agreement,  Mr.  Stocker  therebjr^— . 
for  himself,  his  executors,  administratoi 
and  assigns,  covenanted  with  the  trust 
his  executors,  administrators  and  assign., 
and  also  with  the  trustee  or  trustees 
the  time  being  of  the  deed,  that  in  case 
said  marriage  should  be  solemnised,  1m^ 
his    heirs,    executors    or  administrat€»it 
would  pay  to  the  trustee,  his  exeeotor^ 
administrators  or  assigns,  or  other  the  tmi- 
tee  or  trustees,  the  sum  of  1,000/.    Aod 
it  was  provided  that  it  should  not  be  Uv- 
ful  for  the  trustee  or  trustees,  during  tin 
lifetime  of  Anne  Perkins  Kelson,  to  eon- 
pel  payment  of  the  1,000/.  unless  nqvis^ 
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so  to  do  by  ber,  by  writing  under  her  band. 
The  trusts  of  the  1,000/.  were  declared  to 
be  during  the  joint  lives  of  Mr.  Stocker 
and  Mrs.  Nelson,  for  her  separate  use,  and 
if  she  survived,  for  herself  absolutely; 
but  if  she  should  die  in  the  lifetime  of  Mr. 
Stocker,  then  for  her  four  children  by 
John  Nelson,  her  former  husband. 

The  marriage  took  place  three  days  after 
the  date  of  the  settlement,  which  was  exe- 
cuted by  all  parties,  and  Mr.  Stocker  en- 
tered into  possession  of  the  stock-in-trade 
of  the  pawnbroking  business,  and  carried 
on  the  same  up  to  the  death  of  his  wife,  on 
the  11th  of  August   1857.     One   of  her 
children  by  the  former  marriage  had  died, 
and  she  had  children  by  her  second  hus- 
Und,  the  whole  family  having  been  main- 
tained In  the  house  and  at  school  by  Mr. 
Stocker  and  his  wife,  and  afler  her  death, 
natal  the  institution  of  this  suit,  by  him 
alone.     A  week  after  Mrs.  Stocker  died, 
and  on  the  17th  of  August,  the  trustee  of 
the  settlement  (who  had  been  appointed  in 
the  month  of  March  1857,  in  lieu  of  Mr. 
Jenkins,  who  never  acted)  wrote  a  letter 
to  Mr.  Stocker,  requesting  payment  to  be 
made  of  the  1,000/.    A  solicitor,  on  behalf 
of"  Mr.  Stocker,  wrote  in  reply  as  follows  :— 
"  Newport,  Monday,  Aug.  20,  1857. 
"Sir, — Mr.  Stocker  has   placed  your 
^^^ter  to  him  in  my  hands,  with  instructions 
to    reply  that  at  the  time  the  settlement  in 
4^^e8tion  was  made  he  was  a  minor,  and 
^^^reforenot  competent  to  bind  himself  by 
*^"«d,  and  now  that  he  is  of  full  age  and 


<3re  competent  to  judge  of  the  propriety 
executing  such  a  settlement,  he  declines 
be  bound  by  the  document  in  question ; 
d  I  may  add,  that  from  the  time  of  his 
^jority   he  has  always    expressed   and 
ted  upon  that  determination." 
^.^^  Upon  this  the  bill  was  filed,  alleging 
^^«t  the  defendant  was,  at  the  execution 
^^  the  settlement  and  at  the  time  of  his 
^^^nriage,  of  full  age,  and  that  he  repre- 
sented himself  as  of  full  age  to  his  late  wife, 
^^d  that  she  executed  the  settlement  on 
^^e  fiuth  of  that  representation ;  and  pray- 
^g  that  the  defendant  might  be  decreed  to 
l^^y  to  the  trustee  and  next  friend  of  the 
l^laln tiffs  the  sum  of  1,000/.  and  interest 
^om  the  death  of  the  said  Anne  Perkins 
Stocker. 

The  defendant  by  his  answer  stated  that 

Naw  Saans,  XXVUI.— CaAsa 


shortly  after  the  marriage  he  found  that 
the  business  was  not  worth  more  than 
700/. ;  that  he  was  not  of  full  age  at  the 
time  of  the  execution  of  the  settlement  and 
the  marriage,  and  he  was  then  only  seven- 
teen years  of  age,  having  been  born  in 
1832  ;  that  in  June  1850  he  entered  into 
an  engagement  with  Mrs.  Nelson  to  assist 
her  in  her  business,  and  very  shortly  after 
Mrs.  Nelson,  who  was  then  of  the  age  of 
thirty-two  or  thereabouts,  became  very 
anxious  that  he  should  marry  her,  and 
frequently  pressed  him  most  urgently  to 
do  so  ;  that  at  last  he  consented,  and  they 
were  married  in  October  1850;  that  at  the 
time  when  the  ceremony  was  performed,  the 
defendant  thought  that  some  person,  but 
who  in  particular  he  did  not  remember, 
asked  him  if  he  was  of  age,  and  to  the 
best  of  his  belief  Mrs.  Nelson  answered 
for  him  that  he  was  ;  that  at  that  time  he 
was  not  aware  that  he  was  not  of  age; 
that  his  father  died  two  months  before 
he  (defendant)  was  born,  and  that  he  left 
home  at  a  very  early  age ;  that  after  he 
had  agreed  to  marry  Mrs.  Nelson,  she 
proposed  the  settlement,  to  which  he 
agreed,  and  it  was  executed  at  her  expense ; 
and  that  previously  to  his  signing  the  set- 
tlement he  thought  the  solicitor  asked  him, 
in  the  course  of  conversation,  whether  he 
was  of  age,  and  the  defendant  replied,  as 
was  then  the  fact,  that  he  thought  he  was ; 
but  he  did  not  then  know  that  the  ques- 
tion was  of  any  importance.  And  by  his 
affidavit  he  further  represented  that  he  had 
never  at  any  time  since  he  attained  the 
age  of  twenty-one  adopted  or  confirmed 
the  settlement,  but,  on  the  contrary,  he 
had  always,  since  he  discovered  what  his 
age  was  at  the  time  of  the  marriage  (which 
discovery  he  made  within  a  year  after  the 
date  of  the  settlement)  refused  to  be  hound 
by  it,  and  he  denied  that  the  marriage  was 
solemnized  on  the  faith  of  any  representa- 
tion whatever  as  to  his  age.  Among  the 
pieces  of  evidence  were  letters  of  the  late 
Mrs.  Stocker  to  the  trustee,  from  which  it 
appeared  that,  in  March  1857»  she  was 
apprehensive  that  her  husband  (as  he  had 
threatened)  intended  to  sell  the  property 
secretly  and  at  any  sacrifice,  so  as  to 
avoid  her  claim  ;  and  the  defendant's  near 
relatives,  his  mother  and  his  aunt,  proved 
that  he  was  bom  on  the  29th  of  Novem- 
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ber  1832,  and  his  age  was  spoken  of  in 
the  register  book  of  marriage  thus — "Wil- 
liam Burbank  Stocker,  of  full  age." 

There  was  other  evidence  in  the  cause, 
but  it  is  fully  referred  to  in  their  Lord- 
ships* judgment ;  and  as  the  effect  of  the 
arguments  urged  on  the  appeal  are  there 
also  fully  stated  and  examined,  a  recapitu- 
lation of  them  is  rendered  unnecessary. 

Mr.  Malins  and  Mr.  W.  Wyllys  Macke- 
son,  for  the  plaintiffs,  supported  the  deci- 
sion of  the  Vice  Chancellor,  citing 

Kiny  V.  King,  30  Law  T.  Rep.  113. 
Clarke  v.  C'oblei/,  2  Cox,  173. 
Stikeman  v.  Dawson,  1  De  Gex  &  Sm. 

90;  s.c.  16  Law  J.  Rep.  (n.s.)  Chanc. 

205. 
Wright  v.  Snowe,  2  De  Gex  &  Sm.  321. 
Overton  v.  Banister,  3  Hare,  503. 
Cory  V.  Gericken,  2  Madd.  40. 
Esron  v.  Nicholas,  1  De  Gex  &  Sm. 

118,  n. 
Barrow  v.  Barrow,  4  Kay  &  J.  409  ; 

s.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 

678. 
Jorden  v.   Money,  5  H.L.  Cas.   185; 

8.  c.  23  Law  J.  Rep.  (n.s.)  Chanc. 

865. 
The  Unity  Banking  Association  v.  King, 

27  Law  J.  Rep.  (n.s.)  Chanc.  585. 
Field  V.  Moore,  7  De  Gex,  M.  &  G. 

691  ;    s.c.  25  Law  J.   Rep.  (n.s.) 

Chanc.  66. 
Zouch  V.  Parsons,  3  Burr.  1794. 
Savage  v.  Foster,  9  Mod.  35. 
Furnivall  v.  Coombes,  6   Scott,  N.C. 

522;    s.c.    12  Law  J.   Rep.  (n.s.) 

C.P.  265. 

Mr.    Elmsley,  Mr,    Smithies  and  Mr» 
Pemherton,  for  the  defendant,  the  appel- 
lant, relied  upon  the  following  authorities: 
Waits  V.  Creswell,  9  Vin.  415;    s.c. 

2Eq.  Abr.  515. 
Campbell  v.  Ingilby,  21    Beav.    567 ; 

s.  c.  25  Law  J.  Rep.  (n.s.)  Chanc. 

761. 
Strathmore  v.  Bowes,  7  Term  Rep.  482. 
Lance  v.  Norman,  2  Chanc.  Rep.  79. 
Co.  Litt.  259. 

Baylis  v.  Dineley,  3  M.  &  S.  477. 
White  and  Tudor^s  Leading  Cases,  283. 
Statutes — 9  Geo.  4.   c.  14.   s.  5.  and 

S^9  Vict.  e.  106.  s.  5. 


June  30. — Lord  Justice  Knight  Bruce. 
— It  being  established  in  the  cause  that 
the  defendant  did  not  attain  his  majority 
before  the  latter  part  of  the  year  1853,  he 
is  primd  facie  not  bound  by  the  instrument 
of  settlement  signed  and  sealed  by  him  in 
the  year  1850,  the  year  of  'his  marriage, 
which  it  is  the  object  of  t}ie  suit  to  enforce 
against  him.  The  plaintiffs,  however,  say 
that  the  defendant  is  bound  by  the  instru- 
ment ;  because,  as  the  plaintiffs  contend, 
the  defendant,  with  knowledge  of  his  true 
age,  misrepresented  his  age  to  his  now 
deceased  wife,  and  caused  her,  when  the 
settlement  was  agreed  to,  when  it  was 
prepared  and  signed,  and  when  they  mar- 
ried, to  believe  him  not  on  any  of  those 
occasions  to  be  a  minor.  The  plaintiffs 
say  that  she  accepted  the  settlement  in 
that  faith,  and  married  in  that  belief — a 
faith  and  belief  induced,  they  assert,  by 
the  defendant's  fraud.  The  plaintiffs  also 
say  that,  independently  of  any  question  of 
fraud  before  the  marriage,  the  defendant's 
conduct  after  the  marriage,  and  especially 
after  his  majority,  amounted  to  a  confirma- 
tion by  him  of  the  settlement,  and  that,  on 
both  grounds  or  one  of  tbem,  he  is  barred 
from  denying  his  liability  to  make  it  good. 
It  appears  to  me,  upon  the  whole  of  the 
evidence,  however,  that  the  defendant's 
deceased  wife  is  not  shewn  to  have  been 
defrauded  or  deceived  by  the  defendant  in 
any  respect  before  their  marriage.  I  be* 
lieve  that  at  the  time  of  the  marriage  and 
previous  to  it — I  believe  that  before  the 
instrument  of  settlement  in  question  was 
signed  by  either  of  them,  and  before  it  was 
prepared — she  was  aware  of  his  minority, 
and  that  the  case  stands  substantially 
upon  the  same  footing,  so  far  aa  the  parties 
to  the  present  record  are  concerned,  as  if 
the  fact  of  his  infancy  had  been  stated  on 
the  face  of  the  settlement.  Then,  with 
regard  to  confirmation  :  independently  of 
the  difficulty  placed,  perhaps,  in  the  plain- 
tiffs' way  by  Lord  Tenterden's  Act  as  well 
as  the  nature  of  the  document  which  they 
seek  to  enforce  against  the  defendant,  I 
conceive  that  the  plaintiffs'  claim  in  this 
respect,  whether  excluded  or  not  excluded 
by  the  mode  in  which  the  bill  is  framed, 
fails  on  the  evidence.  I  think  that  there 
is  no  confirmation,  no  agreement  to  con- 
firm, nor  conduct  tantamount  to  proof  of 
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either.  The  rights  of  the  defendant  seem 
to  me  to  remain  as  they  did  on  the  day 
after  his  marriage.  I  am  of  opinion,  there- 
fore, that  the  hill  is  without  foundation, 
but  that  it  is  not  a  case  for  costs. 

Lord  Justice  Turner.  —  This  bill  is 
filed  by  the  infant  children  of  Anne  Per- 
kins Stock er,  the  issue    of   her  marriage 
by  her  first  husband,  John  Henry  Nelson, 
and  by   Henry  Wise,  a  newly-appointed 
trustee  of  the  settlement  made  upon  the 
marriage  of  Anne  Perkins  Stocker  with 
her  second  husband,  the  defendant,  Wil- 
liam Burbank  Stocker,  and  it  is  filed  for 
the  purpose  of  compelling  the  payment  by 
the  defendant  William   Burbank   Stocker 
to  the  plaintiff  Henry  Wise,  of  the  sum  of 
1,000/.,  to  be  held  by  him  upon  the  trusts 
of  the    settlement.      By   the    settlement, 
which  was  dated  the  10th  of  October  1850, 
the  defendant  William   Burbank  Stocker 
covenanted  with  Ebenezer  Vaughan  Jen- 
iLins,  and  also  with  the  trustee  or  trustees 
r  the  time  being  of  the  settlement,  that 
case  the  marriage  should  be  solemnized 
li.^  would  pay  to  Ebenezer  Vaughan  Jen- 
k  i.iis,  or  other  the  trustee  or  trustees  thereof, 
fche  sum  of  1,000/.;  but  it  was  provided 
t'l^at  the  trustee  or  trustees  should    not, 
d  i-aring  the  life  of  Anne  Perkins  Stocker, 
c^ompel  payment  of  the  1,000/.  until  the 
decease  of  the  defendant,  unless  required 
•^^    to  do   by  Anne  Perkins  Stocker,  by 
^■^■Hting  under  her  hand  ;  and  it  was  de- 
p^^red  and  agreed  that  the  1,000/.  should 
—^  held  upon  trusts  for  the  separate  use  of 
^-^ne  Perkins   Stocker   during  the  joint 
^^"68  of  herself  and  the  defendant  William 
^_5^rbank  Stocker,  and  if  she  should  sur- 
^^  ^e  him  upon   trust  for  her  absolutely ; 
^t  if  she  should  die  in  his  lifetime,  upon 
^*^it8  which,  so  far  as  it  is  material  to 
^^fer  to  them,  were  for  the  benefit  of  the 
^^•intiffs,  the  children  of  the  first  marriage. 
^^I)«nezer  Vaughan  Jenkins  never  accepted 
V^e  trusts  of  the  settlement,  and  in   the 
^IJ^nth  of  March  1857  the  plaintiff  Henry 
^^isc  was  appointed  under  a  power  in  the 
^ttlement  to  be  trustee  in  his  place.    The 
^arriage  between  the  defendant  William 
"^ttrbank  Stocker  and  Anne  Perkins  Stocker 
^as  solemnized  on  the  13th   of  October 
^B50,  and  in  the  month  of  August  1857 
Anne  Perkins  Stocker  died.      The  bill 


alleging  these  facts  alleges  also  that  at  the 
date  of  the  settlement  and  at  the  time  of 
the  marriage  Anne  Perkins  Stocker  car- 
ried on  the  business  of  a  pawnbroker, 
and  was  possessed  of,  and  employed  in  that 
business,  a  capital  of  upwards  of  1,000/. ; 
that  immediately  upon  the  marriage,  the 
defendant  William  Burbank  Stocker  took 
possession  of  his  wife*s  capital  and  stock- 
in-trade,  and  that  he  has  ever  since  car- 
ried on  the  business  of  a  pawnbroker ;  that 
the  defendant  William  Burbank  Stocker 
was  at  the  execution  of  the  settlement  uiul 
at  the  time  of  the  marriage  of  full  age,  and 
that  he  then  represented  himself  to  Anne 
Perkins  Stocker  to  be  of  full  age,  and  that 
on  the  faith  of  such  representation  to  the 
said  Anne  Perkins  Stocker  the  marriage 
was  solemnized,  the  settlement  executed, 
and  the  capital  and  stock  of  Anne  Perkins 
Stocker  were  delivered  over  to,  and  taken 
possession  of  by,  the  defendant  William 
Burbank  Stocker.  It  is  under  these  cir- 
cumstances that  the  payment  of  the  1,000/. 
is  demanded  by  this  bill.  The  evidence  in 
the  cause  seems  to  me  to  establish  beyond 
all  doubt  that  at  the  date  of  the  settlement 
and  at  the  time  of  the  marriage  the  defen- 
dant William  Burbank  Stocker  was  only 
between  seventeen  and  eighteen  years  of 
age,  and  Anne  Perkins  Stocker  was  a 
widow  of  the  age  of  thirty-two ;  and,  as 
I  read  the  evidence,  it  further  establishes 
in  favour  of  the  plaintiffs  that  the  defen- 
dant William  Burbank  Stocker,  before  the 
execution  of  the  settlement,  was  asked  by 
the  solicitor  who  prepared  it  whether  he 
was  of  age,  and  replied  that  he  thought 
that  he  was ;  and  in  favour  of  the  defen- 
dant, that  Anne  Perkins  Stocker  herself 
knew,  before  the  marriage,  that  the  defen- 
dant William  Burbank  Stocker  was  not  of 
age.  This,  in  my  judgment,  is  the  true 
result  of  the  evidence  in  the  cause,  and  it 
is  upon  these  facts  that  Vice  Chancellor 
Stuart  has  decreed  the  payment  of  the 
1,000/.  The  defendant  has  appealed  from 
the  decree.  In  the  course  of  the  argument 
upon  the  appeal,  some  question  was  raised 
as  to  the  case  being  one  in  wliich  the  pro- 
per remedy  was  by  an  action  at  law  upon 
the  covenant ;  but,  upon  consideration,  I 
think  that  the  bill  sufficiently  alleges  a 
case  of  fraud  on  the  part  of  the  defen- 
dant, and  that  the  case,  therefore,  is  one 
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in  which  there  must  he  at  least  a  concur* 
rent  jurisdiction  in  equity.  If  the  case 
had  depended  simply  upon  the  point  of 
the  defendant  having  represented  himself 
to  be  of  age,  when  he  was  not  of  age,  I 
should  have  felt  no  doubt  about  it ;  for  it 
would  be  too  much  to  call  upon  the  Court 
to  believe  that  this  defendant  could  really 
have  thought  himself  to  be  of  age  at  the 
date  of  the  settlement,  when  he  was  under 
eighteen  years  of  age ;  and  if  he  did  not 
so  think,  the  representation  he  made  to 
the  solicitor  was  false  and  fraudulent. 
Infants  are  no  more  entitled  than  adults 
are  to  gain  benefits  to  themselves  by  fraud, 
and  had  the  case,  therefore,  depended  upon 
this  point  alone,  I  should  have  agreed  most 
fully  with  the  decision  of  Vice  Chancellor 
Stuart.  It  is  not,  however,  upon  the 
question  of  false  representation  alone  that 
the  decision  of  the  case,  in  my  judgment, 
depends.  It  is  scarcely  less  difficult  to 
believe  that  Anne  Perkins  Stocker  did  not 
know  that  the  defendant  was  under  age  at 
the  time  of  the  settlement  and  of  the  mar* 
riage,  than  that  the  defendant  himself  did 
not  know  it.  In  fact,  the  evidence  proves 
that  she  knew  it.  The  question,  therefore^ 
seems  to  me  to  be,  not  whether  the  repre- 
sentation made  by  the  defendant  was  false, 
but  whether  a  false  representation  made 
to  a  person  who  knows  it  to  be  false  can 
be  said  to  be  a  fraud,  and  such  a  fraud  as 
will  take  away  the  privilege  of  infancy. 
There  can  be  no  doubt  that  it  is  morally 
wrong  in  an  infant  of  competent  age,  as  it 
is  in  any  other  person,  to  make  any  false  re* 
presentation  whatever ;  but  the  Court  can* 
not  enforce  the  observance  of  obligations  or 
duties  which  rest  upon  moral  grounds  only. 
Some  wrong  or  injury  must  be  shewn  to 
the  party  complaining  in  order  to  call  the 
Court  into  action  ;  and  I  do  not  see  how 
any  wrong  or  injury  can  be  said  to  have 
been  done  to  any  person  to  whom  a  false 
representation  is  made,  when  the  person  to 
whom  it  is  made  knows  it  to  be  false.  If 
the  representation  is  known  to  be  false,  the 
person  to  whom  it  is  made  cannot  be  de* 
ceived  by  it.  Looking  at  the  case  in  this 
point  of  view,  it  opens  a  question  of  great 
general  importance.  The  law  has,  for  the 
wisest  reasons,  thrown  around  infants  a 
])rotection  against  acts  done  by  them 
during  their  infancy,  and  the  policy  of  the 


law  cannot  be  maintained  if  this  privilege 
of  infancy  be  allowed  to  be  broken  in  upon 
on  slight  and  insufficient  grounds.  If  the 
contracts  of  infants  with  persons  who  know 
them  to  be  under  age  are  held  not  to  be 
binding,  upon  the  ground  that  the  infants 
represented  themselves  to  be  of  age,  there 
will  hardly  be  a  case  in  which  the  plea  of 
infancy  will  be  of  any  avail,  and  the  door 
will  be  open  to  all  frauds  against  infants 
from  which  the  law  was  intended  to  protect 
them.  The  privilege  of  infancy  is  a  legal 
privilege.  On  the  one  hand,  it  cannot  be 
used  by  infants  for  the  purposes  of  fraad« 
On  the  other  hand,  it  cannot,  I  think,  be 
allowed  to  be  infringed  upon  by  persons 
who,  knowing  of  the  in&ncy,  must  be 
taken  also  to  know  of  the  legal  conse* 
quences  which  attach  to  it.  This  decree, 
so  far  as  1  am  aware,  is  in  this  respect  of 
the  first  impression,  and  I  am  not  prepared 
to  support  a  precedent  which  goes  so  far  to 
destroy  the  legal  privileges  of  infants*  The 
Vice  Chancellor  seems,  as  I  collect  firom 
his  judgment,  to  have  considered  the  know* 
ledge  imputed  to  Anne  Perkins  Stocker 
to  have  been  of  no  importance,  because  the 
representation  was  made  to  the  solicitor; 
but,  according  to  the  evidence,  the  solicitor 
was  employed  by  her :  he  was  her  agent 
in  the  transaction.  The  settlement  was 
prepared  at  her  instance  and  for  her  benefit, 
and  if  the  representation  made  to  Anne 
Perkins  Stocker  herself  would  not  have 
rendered  the  covenant  binding  upon  the 
defendant,  I  do  not  see  how  the  represen* 
tation  made  to  her  agent  can  have  that 
efiect.  It  may  be  said,  indeed,  that  the 
solicitor,  had  he  been  informed  of  the  in- 
fancy, would  have  advised  some  different  ^ 
settlement;  but  I  do  not  see  how  this  can  ^ 
improve  the  plaintiffs'  case.  If  there  ws^^ 
a  false  representation  made  under  sueh^ 
circumstances  as  would  render  the  covi 
nant  binding  upon  the  defendant,  it  woi 
equally  do  so  whether  a  different  settleme^i^ 
would  have  been  made  or  not.  It  is,  inde^^^ 
a  mere  speculation  whether  a  differ^c?/ 
settlement,  or  even  any  settlement,  woikJS/ 
have  been  made  if  the  infancy  had  h^ea 
disclosed  to  the  solicitor ;  and  it  must  bt 
remembered,  with  reference  to  this  poin^ 
that,  assuming,  as  I  do,  that  Anne  Perkmi 
Stocker  knew  of  the  infancy,  it  was  hff 
duty — ^no  less  her  duty  tbin  it  was  tbi 
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duty  of  the  defendant— to  have  apprised 
the  solicitor  of  the  fact;  and  that  if,  on  the 
one  hand,  there  was  false  representation 
on  the  part  of  the  defendant,  there  was,  on 
the  other  hand,  suppression  on  the  part  of 
Anne  Perkins  Stocker.     It  was  much  in- 
sisted upon,  on  the  part  of  the  plaintiffs, 
that  there  had  been  adoption  and  confir- 
mation  by  the   defendant ;    but    this    is 
wholly  denied  by  the  answer,  and  I  can 
find  no  evidence  of  it  beyond  the  fact  that 
the  defendant  took  possession  of  the  busi- 
ness and  stock-in-trade,  and  has  continued 
in  possession  of  it.     This  was,  however, 
property  to  which  the  defendant  became 
entitled  jure  mariti,  and  not  by  virtue  of 
the  settlement;  and  even  if  he  can  be  con- 
ndered  to  have  purchased  it  by  means  of 
the  settlement,  it  was  not  until  March  1857 
that  there  was  any  trustee  of  the  settlement 
to  whom  he  could  notify  his  dissent ;  and 
it  is  clear,  from  the  correspondence  referred 
to  in   the  afiSdavit  in  reply,  that  at  the 
time  when  the  new  trustee  was  appointed, 
llie  defendant  was  disputing  the  validity  of 
til  is   settlement.     Looking  at  this  corre- 
spondence, it  is  very  remarkable  that  this 
claim  was  not  brought  forward  in  the  Hfe- 
tlxne  of  Anne  Perkins  Stocker,  when  she 
[ght  have  been  examined  as  to  the  facts 
irhich  the  claim  depended.     Upon  the 
"vrliole  case,  much  as  I  disapprove  the  con- 
duct of  this  defendant,  I  cannot  go  the 
length  of  saying  that  he  is  bound  by  this 
^so'venant;  and  I  am  of  opinion,  therefore, 
tliat  this  bill  ought  to  have  been  dismissed, 
^d  must  now  be  dismissed,  but  of  course 
*  thou t  costs. 


^«OD,V.C.>      , 

^Une25  30  \        *"*  SEYMOUR  s  trusts. 

Legacy^^AUemative  Gift  to  a  Legatee 
•»•  Ati  Executors. 

^nder  a  bequest  to  such  of  the  testator^ s 
^^*dehildren  as  should  be  living  at  the 
^cth  of  a  tenant  for  life,  and  the  executors 
f**  administrators  of  such  of  them  as  should 
^5  ihen  dead  leaving  any  child  or  children 
^^ing  at  the  death  of  the  tenant  for  life,  it 
^^  held  that  the  share  of  a  grandchild,  who 
^  in  the  lifetime  of  the  tenant  for  life 


leaving  a  child,  belonged  to  his  estate,  and  was 
not  given  either  to  his  executors  beneficially, 
or  to  his  next-of-kin, 

Watson  Seymour,  by  his  will,  dated  the 
15th  of  August  1845,  directed  his  execu- 
tors to  purchase  such  a  sum  of  stock  as, 
together  with  any  sum  in  the  3/.  per  cent, 
reduced  bank  annuities  he  might  have  at 
the  time  of  his  decease,  should  make  up 
9,000/.  like  annuities,  and  to  hold  the  same 
upon  trust  as  to  4,000/.  stock,  part  thereof, 
during  the  life  of  his  daughter  Elizabeth 
Fowler,  to  pay  the  dividends  thereof  to  her 
for  her  separate  use,  and  after  her  decease 
to  pay  and  divide  the  said  4,000/.  equally 
between  such  of  his  grandchildren  (the 
children  of  his  said  daughter)  as  should  be 
then  living,  and  the  executors  or  adminis- 
trators of  such  of  them  as  should  be  then 
dead  leaving  a  child  or  children  surviving 
his  said  daughter,  so  that  the  executors  or 
administrators  of  any  such  grandchild  who 
should  have  so  died  as  aforesaid  leaving  a 
child  or  children  surviving  his  said  daugh- 
ter should  take  the  same  share  as  such 
grandchild  would  have  taken  under  the 
last-mentioned  bequest  had  he  or  she  sur- 
vived his  said  daughter;  and  as  to  the  sum 
of  4,000/.  (other  part  of  the  9,000/.  stock), 
upon  trust  to  pay  and  apply  the  dividends 
thereof  for  the  support,  clothing,  mainte- 
nance and  benefit  of  the  testator's  son, 
Watson  Seymour,  during  his  life;  and 
after  his  decease  upon  trust  as  to  2,000/., 
part  of  the  last-mentioned  4,000/.,  to  pay 
and  divide  the  same  between  the  testator's 
said  daughter  and  such  of  his  grandchildren 
as  should  be  living  at  the  death  of  his  said 
son,  and  the  executors  or  administrators  of 
such  of  his  said  grandchildren  as  should 
be  then  dead  leaving  any  child  or  children 
living  at  the  death  of  his  said  son,  in  equal 
shares,  so  that  such  executors  or  adminis- 
trators of  any  such  grandchild  so  dying  or 
leaving  a  child  or  children  as  aforesaid, 
should  take  the  same  share  as  such  grand- 
child would  have  taken  under  the  last- 
mentioned  bequest,  if  he  or  she  had  been 
living  at  the  time  of  the  decease  of  his 
said  son ;  and  as  to  2,000/.,  residue  of  the 
last-mentioned  4,000/.,  the  testator  declared 
trusts  similar  to  those  affecting  the  first- 
mentioned  4,000/.;  and  as  to  1,000/., 
residue  of  the  9,000/,,  upon  trust  for  his 
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when  that  purpose  is  answered  there  is  no 
reason  for  saying  that  it  shall  not  go  hack 
to  the  old  share."  He  certainly  does  not 
advert  to  the  somewhat  curious  effect  it 
has  of  drawing  it  backwards  and  forwards ; 
it  18  to  go  to  the  same  trusts,  '*  or  such  of 
them  as  are  subsisting  and  capable  of  taking 
effect."  The  words,  *'  subsisting  and 
capable  of  taking  effect,"  would  probably 
remove  the  absurdity  of  the  case ;  for  if  it 
is  written  out  in  full  it  will  then  run  in 
this  way :  '*  If  Mary  has  no  child,  then  half 
as  Mary  shall  appoint,  and  the  other  half 
on  the  same  trusts  as  Ellen's  share." 
Then,  when  you  remember  what  Ellen's 
share  is,  it  would  be  thus :  "  As  to  the 
other  half,  to  Ellen  for  life,  and  if  she  has 
no  child,  then  as  to  one  moiety  as  Ellen 
shall  appoint,  and  as  to  the  other  moiety 
upon  the  trusts  of  Mary*s  share,"  which 
are  to  Mary  for  life,  with  remainder  to  her 
children,  and  so  on.  Those  trusts  for 
Mary  and  her  children  are  no  longer  capable 
of  taking  effect.  But  Mary's  power  of 
appointment  still  remains,  and  there  still 
remain  the  other  children  and  grand- 
children of  the  testator,  so  that  the  absur- 
dity is  got  rid  of  by  the  words  **  or  such  as 
are  subsisting  and  capable  of  taking  effect." 
It  appears  to  have  been  thought  that 
when  the  lady  has  made  an  appointment 
it  is  done  once  for  all,  and  though  she 
appoints  in  words  large  enough  to  convey 
every  interest  vested  or  capable  of  taking 
effect,  there  is  no  trust  capable  of  taking 
effect.  I  apprehend  when  the  lady  has 
put  her  hand  to  an  appointment,  her 
appointees  are  exactly  where  the  children 
and  grandchildren  would  have  been  in 
the  event  of  no  appointment;  and  the 
effect  of  the  limitation  over  would  be  that 
the  share  would  have  to  be  continually 
carried  backwards  and  forwards  on  each 
limitation.  When  you  come  to  the  second 
set  of  limitations  you  must  leave  out  the 
daughter  and  children,  because  they  woul^ 
be  gone  ex  hypothesi — they  would  not  be 
capable  of  taking ;  but,  then,  are  not  the 
children  and  grandchildren  and  the  ap- 
pointees of  each  daughter  still  capable  of 
taking?  In  this  way  the  share  would  come 
backwards  and  forwards.  Although  this 
may  seem  a  whimsical  way  of  limitation,  and 
although  it  was  probably  not  the  way  in 
which  the  testator  contemplated  it  would 


go,  I  think  there  is  apparent  an  intention 
to  withdraw  the  moiety  in  the  first  instance 
simply  for  the  purpose  of  letting  in  the 
interest  of  the  others.  He  introduces  a 
set  of  words  which  by  this  shifting  of  the 
limitations  seems  to  me  capable  of  carrying 
into  effect  this  idea,  and  I  do  not  see  why 
I  am  to  strike  out  any  portion  of  the 
trusts  which  are  capable  of  taking  effect. 
Even  if  you  take  it  as  a  mathematical 
proposition  it  will  in  reality  come  out  that 
the  moiety  is  given  to  the  appointment  of 
each  daughter ;  and  if  you  take  it  on  the 
simple  practical  question,  the  law  would 
say  if  the  property  is  given  down  to  a 
farthing,  it  is  given  altogether.  Taken 
either  one  way  or  the  other,  there  being 
no  other  determination  of  the  case  to  which 
I  can  come,  it  seems  to  me  that  the  shares 
do  continue  to  shift  over.  It  is  some 
satisfaction  to  find  that  an  eminent  con- 
veyancer has  thought  it  right  to  give  a 
precedent  for  cross-limitations  in  this  form 
(2);  but  I  should  have  thought  there 
would  be  a  more  simple  way  of  doing  it. 
I  do  not  remember  to  have  ever  met  with 
a  will  in  this  form. 

Declare  that  the  appointment  of  Mrs. 
Atkinson  and  Mrs.  Fen  ton  each  efifectually 
disposed  of  one  moiety  of  the  testator's 
residuary  estate. 


M.R.    ^ 

March  9,  > 

11,16.  3 


OREATED   0.  GREATED. 


Devise— **  Or''  read  **and''—Introdm:' 
tion  of  Repugnant  Condition — Gift  over 
made  void. 


A  testator  devised  specific  shares  in         ^ 
estate  to  several  persons  nominatim,  to  hol^^ 
the  same  as  tenants  in  common,  and  not  €%^ 
joint-tenants ;  and  in  the  event  of  any    ^^ 
them  dying  before  having  heirs  of  their  ^o^^ 
"  or  "  making  a  particular  disposition  of  f^ 
or  her  property,  then  his  or  her  share  tp^ 
to  go  to  the  survivors : — Held,  that  thedeph 
sees  did  not  take  estates  tail,  but  estates  in 
fee ;  that  the  gift  over  could  only  taheefed 
on  the  happening  of  two  events;  that  tki 

(2)  See  Martin's  ConTeysncing,  b/  Hvni 
vol.  6,  p.  83. 
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go  to  the  executrix  of  his  sister,  to  he 
administered  hy  her  as  part  of  her  estate ; 
and  that,  after  payment  of  her  debts  and 
legacies,  it  will   belong  to   her  residuary 
legatee."    Then,  the  only  remaining  ques- 
tion is,  whether  under  this  limitation   H. 
Powler  himself   took  any   interest  which 
^ould  pass  to  his  assignees  in  bankruptcy, 
and  It  was  contended   that  there  was  no 
such  interest  as  would  pass  to  them ;  but 
I  cannot  distinguish  this  case  from  the  case 
of  a  gift  to  a  grandchild  in  either  of  two 
events  :   that  is,  either  his  surviving    the 
tenant   for   life,  or  dying  in  her  lifetime 
leaving  issue ;    in   which  case  the  estate 
takes    the  benefit   through   the  executors 
and  administrators.  In  Holloway  v.  Clark' 
Mon,  the  bequest  was  to  females,  some  of 
"Whom  were  married  and  some  single,  for 
tlieir  separate  use  for  their  respective  lives, 
and  after  their  decease  to  such  persons  as 
they  should  appoint;  and  in  default  of  ap- 
pointment, to  their  respective  executors, 
adininistrators  and  assigns.    It  is  true  that 
^Q   that  case  the  parties  took  preceding  life 
interests ;  but  in  dealing  with  that  point 
the  Vice  Chancellor  put  that  circumstance 
entirely  out  of  the  question,  and  held  that 
^ach  of  the  legatees  was  entitled  to  an  im- 
p^ediate  transfer  of  the  corpus  of  her  share 
^n  the  fund.     That  is  exactly  what  I  hold 
'^^re.     I  have  fortified  myself  with  these 
*^thorities ;  but  it  seems  to  me  quite  clear 
^■^at  this  interest  belongs  to  the  estate  of 
^He  bankrupt,  and  I  apprehend  it  is  clearly 
^^ch  an   interest   as   would   pass    to   his 
^aignees,  under  the  141st  section  of  the 
^aukruptcy  Act.     The  petitioner,  there- 
*^*>e,  is  entitled  to  the  fund. 


jM-n  TCGLE    V,     THE    WEST     LONDON 

^Ulv4'*i      \     ^^^    CRYSTAL   PALACE   RAIL- 
K.    WAY  COMPANY. 

Lands  Clauses  Consolidation  Act,  s,  92. 
^^^Hailway  Company — Part  of  a  House — 
harden. 

Three  houses  were  built  upon  a  plot  of 

^*id,  a  portion   of  which  was  laid  out  in 

^^fdens  for  each  house;    a  summer-house 

^^^  other  detached  out^houses  were  also 

v^«V<.  j4  railway  company,  under  the  Lands 

^^auses  Consolidation  Act  (^8  4-  9  Vict.  c. 


18.^,  required  a  portion  of  the  gardens  for 
the  purpose  of  their  undertaking,  but  they 
refused  to  purchase  the  whole  premises  :^ 
Held,  upon  a  bill  by  the  freeholder,  that  the 
gardens  were  part  of  the  houses  to  which  they 
were  attached,  and  that  the  company  was 
bound  to  purchase  the  two  houses  and  pre^ 
misesfrom  which  parts  of  the  gardens  were 
taken,  and  to  make  compensation  for  any  t n- 
jury  sustained  in  respect  of  the  third  house. 

The  bill  in  this  suit  was  filed,  by 
Thomas  Cole,  to  restrain  the  defendants 
from  summoning  or  requiring  the  Sheriff 
of  Surrey  to  summon  a  jury  to  settle 
the  amount  of  compensation  to  be  paid 
by  the  company  for  the  purchase  of  a 
piece  of  land  taken  from  the  plaintiff^s 
garden,  or  from  assessing  any  damage 
that  might  have  been  sustained  by  the 
plaintiff  by  reason  of  the  execution  of  the 
works  of  the  company.  It  also  prayed 
that  they  might  be  restrained  from  enter- 
ing upon,  or  taking  or  using  or  continuing 
in  possession  of  the  land  and  premises,  and 
from  taking  any  further  proceedings  to 
acquire  the  land  and  premises  by  compul- 
sory purchase  until  the  defendants  should 
have  purchased  the  whole  of  the  plaintiff's 
land,  houses  and  premises,  and  made  com- 
pensation for  all  damage  sustained  in  con- 
sequence of  the  entry. 

On  the  20th  of  August  1850  the  plain- 
tiff was  seised  in  fee  of  three  messuages  or 
dwelling-houses,  with  the  curtilages,  build- 
ings, gardens  and  appurtenances,  in  the 
parish  of  St.  Mary,  Battersea.  These  were 
respectively  occupied  by  the  plaintiff 
T.  Cole,  the  Rev.  Monck  Mason,  and 
Mary  Greenfield,  the  curtilage,  garden  and 
appurtenances  attached  to  each  of  the 
houses  being  less  than  half  an  acre. 

The  company  was  incorporated  by  the 
16  &  17  Vict.  c.  clxxx,  and  the  act  incorpo- 
rated in  it  the  Companies  Clauses  Consoli- 
dation Act,  the  Lands  Clauses  Consolida- 
tion Act,  and  the  Railways  Clauses  Con- 
solidation Act,  and  the  plan  and  books  of 
reference  shewed  that  the  railway  was  to 
pass  through  the  gardens  of  the  three 
houses. 

On  the  25th  of  August  1855  the  com- 
pany served  the  plaintiff  with  notice  that 
they  required  the  lands  specified  in  the 
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schedule.  The  plaintiff  required  the  com- 
pany to  purchase  the  whole  of  the  three 
houses  and  premises,  as  the  damage  which 
they  would  sustain  hy  portions  of  the 
gardens  being  taken  was  irreparable ;  this 
led  to  correspondence. 

On  the  27th  of  October  1856  the  com- 
pany sent  a  bond  to  the  plaintiff  under  thier 
common  seal,  with  two  sureties,  which, 
after  reciting  that  the  company  desired  to 
enter  upon  the  pieces  of  land  immediately, 
and  that  the  value  had  been  fixed  by  Daniel 
Norton  at  900^.,  and  that  such  amount 
had  been  paid  into  the  bank,  it  was  con- 
ditioned to  be  void  if  the  company  paid  or 
deposited  in  the  Bank  of  England  for  the 
benefit  of  the  parties  interested  in  the  land, 
such  purchase-money  or  compensation  with 
interest  as  therein  mentioned. 

On  the  13th  of  February  1857  the  com- 
pany took  possession  of  a  piece  of  each  of 
the  gardens  belonging  to  the  houses  occu- 
pied by  Thomas  Cole  the  plaintiff,  and  by 
the  Rev.  M.  Mason.  It  was  also  alleged 
that  Mrs.  Greenfield's  premises  had  been 
damaged,  and  that  the  plaintiff  had  been 
forced  to  reduce  her  rent. 

The  plaintiff  afterwards  caused  the  three 
houses  to  be  surveyed  by  three  surveyors, 
and  they  were  of  opinion  that  the  com- 
pany ought  to  take  the  whole  of  the  pro- 
perty, unless  the  company  were  prepared 
to  pay  liberally  for  the  damage  done,  and 
they  valued  the  property  at  3,890i.,  exclu- 
sive of  the  fixtures,  which  were  to  be  taken 
at  a  valuation. 

The  company  refused  to  purchase  the 
entire  property.  The  plaintiff  then  filed 
this  bill,  alleging  that  the  defendants 
ought  to  be  held  to  have  come  under  a 
liability  to  purchase  the  three  houses,  with 
the  curtilages,  gardens  and  appurtenances, 
and  to  pay  8,390/.,  or  such  price  as  the 
Court  might  consider  proper. 

Mr.  Stlwyn  and  Mr.  W,  Morris^  for  the 
plaintiff. — ^A  mere  payment  for  land  with- 
out compensation  to  a   householder  for 
injury  present  and  future,  is  not  a  suflScient 
consideration  for  a  compulsory  purchase. 
Lord    Grosvenor    v.    the    Hampstead 
Junction  Railway    Company^   1  De 
Oex  &   Jo.  446 ;  s.  c.  26  Law  J. 
Rep.  (n.s.)  Chanc.  731. 


Sparrow  y.  the  Oxford^  Worcester  and 

Wolverhampton  Railway  Compasjr,  2 

De  Gex,  M.  &  G.  94 ;  s.  c.  21  Lav  J. 

Rep.   (n.s.)  Chanc.  731;  9  Hare, 

436. 
Spackman  v.  the  Great  Western  Rdl- 

way  Company^  1  Jur.  N.S.  790. 
Barker    v.     the    Ndrth    Staffordshire 

Railway    Company^   2  De  Gex  & 

Sm.  55. 

Mr,  R.  Palmer  and  Mr,  L,  Wehb,  for  the 
railway  company. — The  full  value  of  the 
land  has  been  ascertained  with  reference  to 
its  locality ;  it  was  wholly  distinct  from  the 
houses,  and  ought  not  to  be  considered,  as 
to  any  part  of  &em,  within  the  meaning  of 
the  Lands  Clauses  Consolidation  Act. 

The  Master  op  the  Rolls.— The  plain- 
tiff can  scarcely  expect  the  company  to  take 
Mrs.  Greenfield's  house  and  premises:  it  ii 
a  mere  question  of  damage  to  that  house, 
and  he  will  be  entitled  either  here  or  at 
common  law  to  have  the  amount  assessed. 
The  company,  however,  does  not  take  any 
portion  of  that  house :  they  go  from  the 
extreme  west  comer  in  a  line  parallel  with 
the  railway,  cutting  through  the  premises 
called  Belmont  Lodge,  the  house  of  Mr. 
Cole,  and  through  the  premises  oecapied 
by  Mr.  Mason.  As  respects  Belmont  Lodge 
I  entertain  no  doubt :  the  railway  cots  off 
not  only  a  yard  at  the  end,  but  it  cats  off 
the  last  house-— it  cuts  off  the  summer- 
house  and  a  considerable  portion  of  the 
garden,  several  feet.  The  taking  these 
buildings  must  seriously  prejudice  the 
habitation  of  the  place.  In  Lord  Grot* 
venor  v.  the  Hampstead  Junction  Railwaji 
Company ,  it  has  been  determined  that  when 
the  company  required  the  garden,  or  a  part 
of  the  garden,  they  must,  under  the  Lands 
Clauses  Consolidation  Act,  section  92,  he 
considered  as  taking  what  in  a  conveyance 
would  be  termed  a  part  of  the  house. 
Under  the  word  "house"  they  are  liable 
to  take  the  whole,  and  the  meaning  of  the 
word  "  house"  in  the  Lands  Clauses  Con- 
solidation Act,  section  92,  is  so  much  as 
would  be  included  in  the  word  "honse" 
in  an  ordinary  legal  instrument ;  that  is  to 
say,  supposing  Mr.  Cole  had  conveyed  a 
house  called  Belmont  Lodge  to  A.  B.  in 
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The  testator  died  in  September  1856. 
He  bad  not  «t  tbe  date  of  his  will,  or  at 
any  time  afterwards,  a  niece  of  the  name 
of  Elizabeth  Stringer;  but  Elizabeth 
Stringer,  a  niece  of  the  testator,  had  died, 
in  Febmary  1848,  previously  to  the  date 
of  bis  will,  leaving  a  granddaughter,  named 
Elizabeth  Jane  Stringer,  who  was  the  only 
xelation  of  the  testator  of  the  name  of 
Stringer,  or  of  the  name  of  Elizabeth,  living 
at  the  date  of  his  will  and  of  his  death. 
She  was  about  five  years  old  at  the  date  of 
the  testator's  wilK 

Evidence  was  gone  into  by  the  next-of- 

3cm  to  shew  that  a  will,  made  by  the  tes* 

tator  in  May  1847»  contained  bequests  *'  to 

^is  niece  Elizabeth  Stringer,"  who  was  then 

^living,  in  the  same  words  as  those  used 

3n  his  second  will ;  and  that  in  1850  he 

:3nade  a  codicil  to  his  will,  which  did  not 

•^Teet  those   bequests  ;    that  in   January 

^3852  the  testator  instructed  his  solicitor 

"^  prepare  a  codicil   for  the   purpose  of 

^■Baking    some    alterations   In    his    will ; 

^^at  the  solicitor  advised  the  testator  not 

'^0  make  a  second  codicil,  but  to   make 

^Uch  alterations  in  the  will  of  May  1847 

^^  might  be  desired  ;  that   the   solicitor 

^^ordingly  made  such  alterations  in  the 

'^ai  of  May  1847,    and  that  the  will  of 

^^e  13th  of  January  1852  was  accordingly 

^^ecuted  by  the  testator;  that  the  solicitor 

^^M  not  aware  that  Elizabeth  Stringer,  the 

^^^tator's  niece,  was  dead  at  that  time,  and 

^at  the  attention  of  the  testator  was  not 

^'^wn  to  that  fact.     There  was  evidence, 

^^  the  part  of  the  plaintiff,  shewing  that 

^«  testator  knew  that  Elizabeth  Stringer 

^^  dead,  he  having  been  present  at  her 

*>iiefal. 

Mr,  R.  Palmer  and  Mr,  Lindley^  for 

^^e  plaintiff. — The  will  was  evidence  that 

^«^  testator  did  not  contemplate  intestacy. 

*f  there  was  ambiguity,  evidence  was  ad- 

^>nssible  to  shew  the  intention  of  the  tes- 

^tor,  but  the  Court  would  never  admit 

cadence  to  expunge  a  bequest :  it  would 

OS  a  most  dangerous  innovation— 

Btmajcofif  V.  Atkinson,  10  Hare  345 ; 
s.  c.  23  Law  J.  Rep.  (n.s.)  Chanc. 
184.  t   \       J 

w*^/'  ^^^^»»  8  Bing.  244. 
^^f  ^-  ^fyee,  14  Sim.  854. 
r^  ^.  Marnhall,  2  Kay  &  J.  740. 
^^m  sn  Evidence,  169,  4th  edit. 


Mr,  Selwyn  and  Mr,  Dean,  for  the  de- 
fendants.—-Evidence  is  always  admissible 
to  shew  a  mistake  in  the  will :  the  gifts 
had  been  inadvertently  allowed  to  remain 
in  the  will.     It  was  most  improbable  that 
the  testator  would  leave  a  legacy  of  20/.  for 
mourning  to  a  child  of  five  years  old.— -> 
Selwood  V.  Mildmay,  3  Ves.  306. 
Doe  d.  Hiscocks  v.  Hiscocks,  5  Mee. 
&  W.  363;    s.  c.  9  Law   J.    Rep. 
(n.s.)  Exch.  27. 

The  Master  op  the  Rolls.  —  The 
plaintiff  is  entitled  to  this  bequest.  The 
rule  as  to  the  reception  of  parol  evidence 
to  explain  a  will  is  perfectly  clear.  In 
every  case  of  ambiguity,  whether  latent  or 
patent,  parol  evidence  is  admissible  to 
shew  the  state  of  the  testator's  family  or 
property ;  but  the  cases  in  which  parol 
evidence  is  admissible  to  shew  the  person 
intended  to  be  designated  by  the  testator 
are  those  cases  of  latent  ambiguity  men- 
tioned by  Sir  J.  Wigram,  where  there  are 
two  or  more  persons,  who  answer  other 
descriptions  in  the  will,  each  of  whom, 
standing  alone,  would  be  entitled  to  take. 
If  there  had  been  another  Elizabeth 
Stringer  living  at  the  date  of  the  will  parol 
evidence  would  have  been  admissible  to 
ascertain  who  the  person  was  the  testator 
intended  to  designate.  But  in  this  esse 
the  Court  is  asked  to  admit  parol  evidence, 
not  for  the  purpose  of  explaining  the 
meaning  of  the  testator,  but  for  the  pur- 
pose of  shewing  that  he  had  no  meaning 
at  all ;  in  fact,  for  the  purpose  of  ex- 
punging the  words  from  the  will  alto- 
gether. To  admit  evidence  for  such  a 
purpose  would  be  to  create  the  greatest 
alarm  in  the  minds  of  testators,  and  to 
introduce  the  greatest  uncertainty  in  the 
construction  of  wills.  All  that  the  Court 
has  to  do  is  to  see  if  the  words  of  the  will 
are  sufficiently  clear  to  point  to  a  particular 
person.  If  the  evidence  had  gone  to  shew 
that  the  testator  had  never  heard  of  any 
Elizabeth  Stringer,  that  there  was  no  such 
person  related  to  him,  and  that  the  person 
who  claimed  was  a  mere  stranger,  the  case 
would  be  different.  There  was  a  person 
named  Elizabeth  related  to  the  testator  by 
blood,  who  may  be  described  as  the  great- 
great-niece  of  the  testator,  or  the  niece 
twice  removed ;  but  in  ordinary  language 
she  might  be  described  as  the  niece  of  the 
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A  number  of  partner i  trading  as  a  com" 
pany,  on  the  terms  that  their  shares  shall 
pass  by  delivery,  does  not  necessarily  shew 
that  they  are  assuming  to  exercise  the  powers 
of  a  corporation,  or  render  the  company 
illegal. 

If  a  company  not  otherwise  illegal  was 
rendered  so  by  the  4th  section  of  the  statute 
19  ^*  20  Vict,  c.  47,  the  acts  done  and  debts 
incurred  by  it  in  the  interval  of  time  between 
the  passing  of  that  act  and  the  passing  of 
the  statute  20  4*  21  Vict,  c.  14.  (repealing 
the  Ath  section  of  the  former  act)  are  valid 
and  binding  on  the  company,  and  are  not 
the  mere  acts  and  debts  of  individual  sharC' 
holders. 

These  were  two  appeals  from  orders 
(dated  the  18th  of  April  and  the  4th  and 
7th  of  May  last)  of  the  Master  of  the  Rolls, 
refusing  to  disturb  a  decision  of  his  chief 
clerk,  by  which  he  had  placed  the  names 
of  Messrs.  Grisewood  and  Smith,  of  the 
Stock  Exchange,  and  of  Messrs.  B.  &  D. 
de  Pass,  merchants  of  London,  on  the 
list  of  contributories  of  the  Mexican  and 
South  American  Company.  As  the  cir- 
cumstances of  the  projection  and  consti- 
tution of  the  company,  and  of  its  mode 
of  proceeding  are  common  to  both  cases, 
a  narrative  is  sufficient  before  proceeding 
to  the  particulars  of  each.  The  Mexican 
and  South  American  Company  was  pro- 
jected in  the  year  1835  by  Messrs.  Ponies, 
Ewbank  &  Schneider,  its  objects  being  to 
promote  mining  and  similar  operations  in 
America,  by  making  advances  to  miners 
and  supplying  them  with  stores  in  antici- 
pation of  the  produce  of  their  mines,  and 
to  receive  in  payment  gold  and  silver  ore 
at  fixed  rates  ;  and  also  to  form  a  general 
mercantile  establishment  for  dealing  in 
bullion,  metals  and  stores  ;  the  capital  to 
consist  of  10,000  shares  of  10/.  each.  The 
projectors  constituted  themselves  a  board 
of  management,  adding  subsequently  to 
their  number  a  Mr.  H.  Ranking,  and 
opened  an  office  in  London,  and  at  once 
entered  upon  preliminary  operations.  No 
deed  of  settlement  was  drawn  up,  but  scrip 
certificates  were  issued,  upon  the  back  of 
which  was  printed  the  prospectus  which 
had  been  originally  circulated,  which,  after 
setting  forth  the  objects  of  the  company, 


was  in  the  following  words : — "  For  the 
foregoing  purposes  it  is  proposed  to  raise 
a  capital  of  100,000i.  in  10,000  shares  of 
10/.  each  ;  of  this  sura  5/.  per  share  is  to 
be  paid  at  the  following  periods,  namely, 
1/.  per  share  on  subscribing;  W.  ditto  on 
the  Ist  of  September  1835  ;  1/.  ditto  on 
the  1st  of  December  1835;  1/.  ditto  on  the 
1st  of  February  1836,  and  1/.  ditto  on  the 
1st  of  April  1836.     The  remainder  of  the 
capital  to  be  called  for  when  required  hy 
the  directors,  in  sums  not  exceeding  U. 
per  share  at  each  call,  and  at  an  interval 
of  not  less  than  two  months  between  each 
call ;  thirty  days*  notice  of  each  call  to  he 
given   in   the  London  Gazette  and  three 
daily  morning  and  evening  papers.  If  any 
call  be  not  paid  within  thirteen  days  of 
the  same  becoming  due,  the  directors  shall, 
at  the  first  convenient   opportunity,  sell 
the  shares  so  in  default,  and  hold  the  pro- 
ceeds thereof,  after  deducting  the  amount 
of  the  call  and  interest  thereon  at  5/.  per 
cent,  per  annum,  at  the  disposal  of  the 
proprietors  thereof.     As  the  principle  on 
which  the  company  is  formed  is  that  of 
putting  its  capital  speedily  into  active  ope- 
ration, and  as  one  engagement  has  already 
been  made  for  this  purpose,  it  is  proposed 
that  the  dividend  at  the  rate  of  6/.  per 
cent,  per  annum  on  the  subscribed  capital 
shall  be  at  once  fixed,  and  that  the  direc- 
tors shall  make  such  additions  from  time 
to  time  thereto  in  the  shape  of  bonus  as 
the  state  of  the  company  may  authorise, 
the  first  dividend  to  be  paid  on  the  Ist  of 
January  1837.    In  the  event  of  the  opera- 
tions of  the  company  admitting  of  the  ad- 
vantageous employment  of  a  larger  amount 
of  capital,  the   directors   shall   have  the 
power  to  create  10,000  additional  shares 
of  10/.  each,  the  same  to  be  issued  prefer- 
ably to  the  holders  of  the  existing  shares; 
and  in  the  event  of  its  appearing  expedient 
still  further  to  increase  the  capital,  a  far- 
ther creation  of  shares   may  take  place, 
with  the  consent  of  the  majority  of  the 
shareholders  at  a  general  meeting  to  be 
called  for  that  purpose,  the  same  being  in 
all  cases  to  be  issued  preferably  to  the 
holders  of  existing  shares.     The  affain  of 
the  company  to  be  managed  by  the  board 
of  directors ;  the  directors  remain  in  office 
until  the  second  AVednesday  in  May  1840, 
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when,  and  at  the  same  period  annually,  one 
director  shall  go  out  of  office.     Vacancies 
in  the  direction  previously  to  the  second 
Wednesday  in  May  1840  shall  he  filled  up 
hy  the  directors ;  after  that  period  they 
shall  be  filled  up  hy  the  proprietors  at  the 
general  annual  meeting,  or  at  a  general 
meeting  to   he   called  specially  for  that 
purpose.     A  director  retiring  to  he  imme- 
diately re-eligible.     The  auditors  shall  he 
elected  annually  at  the  general  meeting  of 
the  proprietors.     Fifty  shares  shall  he  the 
qualification  of  a  director,  and  forty  shares 
the  qualification  of  an  auditor.    A  general 
meeting  of  the  proprietors  shall  he  held 
on  the  second  Wednesday  in  May  in  each 
year,  when   the  state   of  the  company's 
affairs  will  he  laid  hefore  them.     Certifi- 
cates will  he  issued  for  the  shares ;  a  pro- 
prietor of  twenty-five  shares  to  have  one 
vote,  &c.  &c.     It  is  proposed  that  on  the 
payments  of  each  dividend  a  sum  equal  to 
10/.  per  cent,  of  the  amount  thereof  shall 
he  appropriated  to  form  a  reserve  fund, 
and  that  if  at  any  time  the  shares  of  the 
company  should  he  helow  par,  the  direc- 
tors shall  have  authority,  if  they  shall  see 
fit,   to  apply  the  amount  of  the  reserve 
fund  to  the  purchase  of  such  shares  for  the 
account  of  the  company,  such  shares,  if 
afterwards  disposed  of,  to  he  sold  hy  pub- 
lic tender  for  the  account  of  the  company." 
The  certificates  of  shares,  signed  by  three 
of  the   directors,  so   issued  were  in  this 
form  :  —  **  The  holder  of  this  certificate, 
having  paid   5/.  to   the  directors  of  the 
Mexican  and  South  American  Company, 
will  he  entitled  to  fire  shares  on  his  making 
the  following  payments,"  &c.,  and  coupons 
for  dividends  were  attached  to  each  certi- 
ficate. The  scrip  passed  hy  delivery  with- 
out any  transfer,  and  the  holder  was  treated 
as  the  owner.    No  registration  of  the  com- 
pany was  ever  effected  under  any  of  the 
Joint-Stock  Companies  Acts,  nor  was  any 
deed  of  settlement  ever  executed  or  pre- 
pared— the  prospectus  being  the  only  docu- 
ment of  the  rules  and  constitution  of  the 
company.  The  company  commenced  busi- 
ness, proceeded  to  make  advances,  and  to 
work  silver  and  quicksilver  mines  on  their 
own  account.     Under  their  powers  in  the 
prospectus  the  directors  increased  the  capi- 
tal of  the  company  by  the  issue  of  scrip 
certificates  for  10,000  additional  shares  of 


lOl.  each.  In  the  year  1848  the  directors 
undertook  operations  in  Chili,  and  engaged 
a  manager  and  superintendent,  and  estab- 
lished works  for  the  smelting  of  copper  ore 
in  that  country.  In  1852  the  directors 
called  in  the  scrip  certificates  which  had 
been  issued,  and  issued  others  in  the  fol- 
lowing form :— "  The  holder  of  this  certi- 
ficate is  entitled  to  ^ye  shares  of  10/.  each 
in  the  Mexican  and  South  American  Com- 
pany, on  which  9/.  per  share  has  been 
paid."  On  the  12th  of  February  1855  the 
directors  called  a  special  general  meeting 
of  the  scripholders  at  the  London  Tavern, 
when  a  resolution  was  passed,  authorizing 
the  directors  to  create  10,000  additional 
shares  of  10/.  each,  on  such  terms  as  they 
might  think  expedient,  which  were  to  stand 
in  all  respects  upon  the  same  footing  as 
the  other  existing  shares,  and  to  participate 
in  dividends  from  the  date  of  their  issue ; 
hut  they  were  not  to  he  issued  at  a  less 
price  than  61.  \0s,  per  share.  In  accord- 
ance with  this  resolution  scrip  certificates 
for  10,000  additional  shares  were  issued. 
In  the  mean  time  the  company  was  regu- 
larly paying  dividends,  and  between  the 
years  1852  and  1855  paid,  as  was  alleged, 
60,1 50/.,  the  whole  of  which  came  out  of  the 
capital,  the  company  never  having  made 
any  profits  applicable  to  that  purpose.  The 
last  dividend  paid  was  at  the  end  of  ihe 
year  1855,  and  was  at  the  rate  of  7s,  6d. 
per  share  for  the  previous  half-year.  On 
the  28th  of  March  1857  an  extraordinary 
meeting  of  the  company  was  held,  at  which 
the  chairman  informed  the  proprietors  that 
serious  errors,  amounting  in  the  whole  to 
13,000/.  or  14,000/.,  had  been  discovered, 
and  that  a  large  portion  of  the  capital  was 
lost,  and  this  was  attributed  partly  to  in- 
terruption of  the  mining  proceedings  in 
Mexico,  in  consequence  of  the  invasion  of 
that  country  hy  the  United  States,  and 
partly  to  the  fraudulent  conduct  of  the 
manager  of  the  company's  affairs  in  Chili ; 
the  questions  were  then  discussed,  and  the 
meeting  separated,  after  unanimously  pass- 
ing a  resolution  expressing  its  confidence 
in  the  board  of  directors,  and  their  manage- 
ment of  its  business.  In  this  year  the 
usual  annual  meeting  in  May  was  not  held, 
nor  was  any  dividend  declared,  but  on  the 
6th  of  November  1857  another  extraordi- 
nary meeting  was  held,  at  which  it  was 
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Sanderson's  case,  ubi  supra. 

Mr.  Southgate  appeared  for  the  credi- 
tors* representative. 
Mr.  Waley  was  heard  in  reply. 

DB  pass's  case. 

June  8.—- >The  particulars  of  this  case  are 
as  follows:  for  eighteen  months  before  the 
month  of  November  1857  Messrs.  B.  & 
D-  de  Pass  were  the  legal  owners  of  250 
shares  in  the  company,  and  had  paid  calls ; 
one  of  them  had  been  an  auditor  of  the 
company ;  but  between  the  1st  and  9th  of 
that  month  Mr.  B.  de  Pass  disposed  of  the 
whole  250  shares  by  selling  them  to  one 
of  his  clerks,  a  Mr.  Spencer,  for  20«.  He 
swore  that  he  did  so  with  the  intention  of 
benefiting  the  purchaser,  and  that  he  be- 
lieved some  benefit  might  accrue  from  the 
purchase.  As  the  shares  passed  by  mere 
delivery,  there  was  no  agreement,  written 
or  otherwise  ;  but  the  transaction,  as  de- 
posed to  by  Mr.  B.  de  Pass  himself,  was 
of  this  nature :  he  said  that  at  the  time 
mentioned  he  went  to  his  counting-house 


one  morning,  where  he  found  Mr.  Spencer ; 
that  he  thei  told  him  of  his  intention  to 
let  him  have  the  shares,  and  at  once  handed 
them  over  to  him,  saying  at  the  same  time, 
*^I  transfer  these  shares  to  you  for  W., 
and  any  binefit  that  may  arise  from  them 
you  are  welcome  to*';  that  upon  this  Mr. 
Spencer  accepted  the  shares,  and  paid  him 
a  soverei^i  out  of  his  own  pocket  at  the 
same   tims.     That  no  agreement  for  in* 
demnity  fiom  the  Messrs.  de  Pass  to  Mr. 
Spencer  was  then  or  ever  entered  into,  nor 
^vas  there  any  reservation  or  declaration  of 
trust  in  hvour  of  the  appellants,  or  any 
understanding  that  the  shares  should  be 
considered   to  belong,   or   should   be  re- 
assigned, to  them  in  any  event.    In  cross- 
examination  Mr.  de  Pass  said  that  he  could 
not  state  accurately  the  amount  of  salary 
earned  hj  Mr.  Spencer ;  he  believed  it  to 
be  abou;  100/.  a  year,  but  he  stated  that 
in  addition  to  this  he  received  gratuities 
and  derired  other  emoluments.    Mr.  Spen- 
cer had  leen  six  years  in  his  employment. 
Mr.  Spencer  was  also  examined  as  a  witness, 
and  deposed  that  he  was  never  a  shareholder, 
and  had  never  subscribed  for  shares,  but 
that  he  htd  held  250  shares  bought  on  the 
8th  of  November  1857  of  Mr.  B.  de  Pass. 
That  that  gentleman  had  never  used  any 
recommendation    or    even   persuasion    to 
induce  him  to  take  the  shares,  but  had 
merely  put  them  in  his  hands,  and  said, 
"  Here  are  250  shares;  they  may  turn  out 
beneficial  to  you  ;  I  hope  they  may.     You 
shall   have  them  for  a  sovereign."     The 
witness  replied,  **  Thank  you,*'  and  took 
the  shares,  at  the  same  time  paying  the 
purohase-money  for  them  out  of  his  own 
pocket.      Nothing  more   passed   between 
them.   He  sold  the  shares  soon  afterwards ; 
within  a  month  after ;  he  thought  in  three 
weeks.     He  sold  them  to  a  Mr.  Joseph, 
who  was   a   traveller  for  the  Messrs.  de 
Pass.     It  appeared  that  the  secretary  of 
the  company,   after   this   transaction,  on 
several  occasions  sent  to  the  Messrs.  de 
Pass  notices  and  circulars,  and  they  were 
duly  received  by  them  ;  but  they  admitted 
that   they   neither  handed   them  over  to 
Spencer,  nor  themselves  replied  to  them,  but 
destroyed  them.     There  was  no  proof  nor 
allegation  that  Spencer  is  now  or  ever  was 
insolvent.     The  Master  of  the  Rolls  was 
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of  opinion  that  the  sale,  occurring  at  the 
time  and  under  the  circumstances  men- 
tioned, was  not  bond  fide, 

Mr,  Hothouse,  who,  with  Mr,  Selwyn, 
appeared  for  the  appellants,  contended  that 
all  the  legal  requirements  of  a  tiansfer  had 
heen  ohserved,  and  no  fraud  had  been 
alleged.  The  appeal  of  Messrs.  de  Pass 
should  be  allowed.  The  cases  referred  to 
were — 

Jeffreys  v.  Smith,  3  Russ.  158. 

Onslow  V.  Corrie,  2  Madd.  SdO. 

Rowley  v.  Adams,  4  Myl.  &  Cr.  534 ; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  34. 

Mr,  Roundell  Palmer  SLiid  Mr. Roxburgh^ 
for  the  official  manager,  insisted  that  the 
Master  of  the  Rolls  had  come  tc  a  correct 
conclusion  in  holding  that  the  tmnsaction 
between  Mr.  Benjamin  de  Pass  and  Mr. 
Spencer,  a  clerk  of  the  firm,  was  not  a 
bond  fide  dealing.  It  was  one  resorted  to 
for  the  purpose  of  evading  liability,  it 
being  well  known  that  the  concern  was  in 
a  ruinously  bad  condition.  It  w&s  a  plain 
and  bare-faced  attempt  on  the  part  of 
wealthy  merchants  to  avoid  the  conse- 
quences of  holding  shares,  by  pretending 
to  pass  them  for  such  an  insignificant  sum 
as  1/.  to  a  dependent  of  their  ovn.  The 
cases  referred  to  were — 

Blissel  V.  Daniel,  10  Hare,  493. 

Ex  parte  Jessop,  27  Law  J,  Rep.  (n.s.) 
Chanc.  757. 

Lund's  case,  5  Jur.  Rep.  N.S.  400. 

Mr,  Souihyate  appeared  for  the  creditors' 
representative. 

Mr,  Selwyn  was  heard  in  reply. 

July  15.  —  Lord  Justice  Turner. — 
The  first  of  these  cases,  that  of  Messrs. 
Grisewood  and  Smith,  is  an  appeal  from  an 
order  of  the  Master  of  the  Rolls,  dated 
the  7th  of  May  last,  by  which  the  appel- 
lants have  been  placed  or  retained  on  the 
list  of  contributories  of  the  company  as 
the  holders  of  405  shares  ;  and  it  is  asked 
by  the  notice  of  motion  on  this  appeal,  not 
only  that  the  order  of  the  7th  of  May  last 
may  be  discharged,  and  the  names  of  the 
appellants  removed  from  the  list  of  contri- 
butories, but  also  that,  if  necessary,  the 


order  for  winding  up  the  company,  dated 
the  24th  of  November  1857,  and  an  order 
for  a  call  of  9/.  per  share,  dated  the  27th 
of  April  1859,  may  likewise  be  discharged. 
The  other  case,  that  of  Messrs.  de  Pass, 
is  also  an  appeal  from  orders  of  the  Master 
of  the  Rolls,  dated  the  18th  of  April  and 
4th  of  May  last,  by  which  those  appellants 
were  placed  or  retained  on  the  list  of  con- 
tributories as  the  holders  of  250  shares  in 
the  company.     This  company  was  formed 
in   the   month   of  April    1835.      It   was. 
formed,  in  the  first  instance,  with  the  view 
of  making  advances  of  money  to  the  owners 
of  mines  in  Mexico,   and   receiving   the 
produce  of  the  mines  at  fixed  rates,  yield- 
ing a  good  return  for  the  advances,  but 
it  was  further  extended  to  mining  opera- 
tions.    Upon  the  foundation  of  the  com- 
pany, certificates  were  issued  to  the  sub- 
scribers,  purporting  that  the   holders  of 
certificates  having  made  a  certain  specified 
payment  to  the  directors,  were  entitled  to 
a  specified  number  of  shares  in  the  com- 
pany, subject  to  certain  further  payments 
mentioned   in  the  prospectus,  a  copy  of 
which  was  printed  at  the  foot  of  the  cer- 
tificates.    This  prospectus  was  the  only 
instrument  defining  the  constitution  of  the    ^ 
company ;  for  there  appears  to  have  been  .^ 
no  deed  of  settlement  of  the  company, 
is  not,  in  the  view  which  I  have  taken  o^^ 
these  cases,  necessary  to  state  the  term^J 
of  the  prospectus.     It  is  sufficient  to  saj 
it  provided  for  raising  a  considerable  cap^ 
tal,  to  be  divided  into  a  great  number  ^ 
shares ;  that  it  placed  the  company  entire'^^=s 
under  the  management  of  directors ;  tl^^m 
it  contained  provisions  for   the  issue         o, 
further  shares,  but  that  it  contained      itto 
provisions   as  to  the   transfer  of  shacie^ 
The  shares  were,  therefore,   as  they  Wkp» 
peared  by  the  certificates,  to  be  transfer- 
able by  delivery.     At  difierent  times  a/ler 
the   foundation   of  the  company,  further 
shares  were  issued,  under  the  powers  giFAO 
by   the  prospectus,  and  certificates  were 
issued  for  these  shares,  varying  somewhat 
in  form  from  the  first  certificates,  butitill 
purporting  that  the  holders  were  entitled 
to   the   shares.      Messrs.  Grisewood  and 
Smith,  the  appellants  in  the  first  case,  are 
share-dealers,  and  the  course  of  their  busi* 
ness,  as  I  collect  from  the  evidence,  is  to 
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"^ty  of  the  defendant — to  have  apprised 
^he  solicitor  of  the  fact;  and  that  if,  on  the 
^ne  hand,   there  was  false  representation 
^n  the  part  of  the  defendant,  there  was,  on 
the  other  hand,  suppression  on  the  part  of 
Anne  Perkins  Stocker.     It  was  much  in- 
sisted upon,  on  the  part  of  the  plaintiffs, 
^Hat  there  had  been  adoption  and  confir- 
*Jnation    by  the   defendant ;    but    this    is 
'^Holly  denied  by  the  answer,  and  I  can 
find  no  evidence  of  it  beyond  the  fact  that 
^he  defendant  took  possession  of  the  busi- 
ness and  stock-in-trade,  and  has  continued 
^n    possession  of  it.     This  was,  however, 
property  to  which  the  defendant  became 
entitled  jure  mariti,  and  not  by  virtue  of 
^He  settlement;  and  even  if  he  can  be  con- 
^i^ered  to  have  purchased  it  by  means  of 
^He  settlement,  it  was  not  until  March  1857 
^Hat  there  was  any  trustee  of  the  settlement 
^o  whom  he  could  notify  his  dissent ;  and 
^^  is  clear,  from  the  correspondence  referred 
^    in   the  affidavit  in  reply,  that  at  the 
^ixnc  when  the  new  trustee  was  appointed, 
^lie  defendant  was  disputing  the  validity  of 
^kis  settlement.     Looking  at  this  corre- 
spondence, it  is  very  remarkable  that  this 
claim  was  not  brought  forward  in  the  life- 
line of  Anne  Perkins  Stocker,  when  she 
^>^ight  have  been  examined  as  to  the  facts 
^1^  which  the  claim  depended.     Upon  the 
"'•'liole  case,  much  as  I  disapprove  the  con- 
duct of  this  defendant,  I  cannot  go  the 
length  of  saying  that  he  is  bound  by  this 
^^^i^enant;  and  I  am  of  opinion,  therefore, 
^oat  this  bill  ought  to  have  been  dismissed, 
**J^  mast  now  be  dismissed,  but  of  course 
^•^thout  costs. 


^Une25 


.V.C.>    , 
25,30.3 


re  SEYMOUR  S  TRUSTS. 


I*egaey — Alternative  Gift  to  a  Legatee 
•••  kit  Executors, 

Under  a  bequest  to  such  of  the  testator* s 
^^ndehUdren  as  should  be  living  at  the 
*^«M  of  a  tenant  for  life,  and  the  executors 
?**  administrators  of  such  of  them  as  should 
^5  then  dead  leaving  any  child  or  children 
••tiiiy  at  the  death  of  the  tenant  for  life^  it 
^01  held  that  the  share  of  a  grandchild^  who 
^d  in  the  lifetime  of  the  tenant  for  life 


leaving  a  child,  belonged  to  his  estate^  and  was 
not  given  either  to  his  executors  beneficially, 
or  to  his  next-of-kin, 

Watson  Seymour,  by  his  will,  dated  the 
15th  of  August  1845,  directed  his  execu- 
tors to  purchase  such  a  sum  of  stock  as, 
together  with  any  sum  in  the  SI.  per  cent, 
reduced  bank  annuities  he  might  have  at 
the  time  of  his  decease,  should  make  up 
9,000/.  like  annuities,  and  to  hold  the  same 
upon  trust  as  to  4,000/.  stock,  part  thereof, 
during  the  life  of  his  daughter  Elizabeth 
Fowler,  to  pay  the  dividends  thereof  to  her 
for  her  separate  use,  and  after  her  decease 
to  pay  and  divide  the  said  4,000/.  equally 
between  such  of  his  grandchildren  (the 
children  of  his  said  daughter)  as  should  be 
then  living,  and  the  executors  or  adminis- 
trators of  such  of  them  as  should  be  then 
dead  leaving  a  child  or  children  surviving 
his  said  daughter,  so  that  the  executors  or 
administrators  of  any  such  grandchild  who 
should  have  so  died  as  aforesaid  leaving  a 
child  or  children  surviving  his  said  daugh- 
ter should  take  the  same  share  as  such 
grandchild  would  have  taken  under  the 
last-mentioned  bequest  had  he  or  she  sur- 
vived his  said  daughter;  and  as  to  the  sum 
of  4,000/.  (other  part  of  the  9,000/.  stock), 
upon  trust  to  pay  and  apply  the  dividends 
thereof  for  the  support,  clothing,  mainte- 
nance and  benefit  of  the  testator's  son, 
Watson  Seymour,  during  his  life;  and 
after  his  decease  upon  trust  as  to  2,000/., 
part  of  the  last-mentioned  4,000/.,  to  pay 
and  divide  the  same  between  the  testator's 
said  daughter  and  such  of  his  grandchildren 
as  should  be  living  at  the  death  of  his  said 
son,  and  the  executors  or  administrators  of 
such  of  his  said  grandchildren  as  should 
be  then  dead  leaving  any  child  or  children 
living  at  the  death  of  his  said  son,  in  equal 
shares,  so  that  such  executors  or  adminis- 
trators of  any  such  grandchild  so  dying  or 
leaving  a  child  or  children  as  aforesaid, 
should  take  the  same  share  as  such  grand- 
child would  have  taken  under  the  last- 
mentioned  bequest,  if  he  or  she  had  been 
living  at  the  time  of  the  decease  of  his 
said  son ;  and  as  to  2,000/.,  residue  of  the 
last-mentioned 4,000/.,  the  testator  declared 
trusts  similar  to  those  affecting  the  first- 
mentioned  4,000/.;  and  as  to  1,000/., 
residue  of  the  9,000/.,  upon  trust  for  his 
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the  p:o8pectus  defining  the  constitution  of 
the  company,  everything  it  left  to  the 
management  of  individual  directors,  and  all 
the  proceedings  of  the  company  appear  to 
havs  been  carried  on  by  the  directors  in 
their  individual  character.  I  think,  there- 
fore, that  neither  the  case  of  illegality  nor 
tht  case  of  fraud  can  be  maintained.  What 
fel  from  the  Court  of  Common  Pleas,  in 
the  case  of  Harrison  v.  Heathorn,  seems  to 
ne  to  have  an  important  bearing  on  this 
question  of  illegality,  although  the  case 
itself  may  well  be  distinguished  from  the 
present.  Another  point  was  raised  on  the 
part  of  these  appellants,  with  reference  to 
the  order  for  the  call.  It  was  said  that, 
by  the  4th  section  of  the  19  &  20  Vict, 
c.  47f  the  trading  of  the  company  was 
illegal  from  the  drd  of  November  1856  to 
the  14th  of  July  1857,  when  the  section 
referred  to  was  repealed  by  the  20  &  21 
Vict.  c.  14.  s.  3 ;  and  that  the  debts 
contracted  during  this  period  were  not 
debts  of  the  company,  but  debts  of  the 
individuals  who  were  at  the  time  the  share- 
holders in  the  company.  I  think  that  this 
point  is  also  untenable ;  for,  I  apprehend 
that  where  an  act  of  parliament,  or  part 
of  an  act  of  parliament,  is  repealed,  it  must^ 
as  laid  down  by  Lord  Tenterden,  in  5'f<r- 
tees  V.  Ellixon  (2),  be  considered  as  if  it 
had  never  existed,  except  as  to  transac- 
tions which  are  passed  and  closed,  and  it 
cannot  be  said  that  the  transactions  in  this 
case  were  passed  and  closed  whilst  the  debts 
remained  unpaid.  I  am  of  opinion,  there- 
fore, that  the  appeal  of  Messrs.  Grisewood 
and  Smith  wholly  fails,  and  that  their  mo- 
tion must  be  refused,  and  with  costs. 

Then,  as  to  the  case  of  Messrs.  de  Pass, 
they  are  put  upon  the  list  for  250  shares 
which  were  formerly  held  by  them,  and 
for  which  they  had  paid  1,750/.  Their  case 
is,  that,  on  the  8th  of  November  1857» 
sixteen  days  before  the  date  of  the  wind- 
ing-up order,  they  delivered  over  theso 
shares  to  Mr.  Spencer,  one  of  their  clerks,  in 
consideration  of  the  sum  of  1/.  paid  by  him 
to  them.  It  sufficiently  appears,  I  thinks 
from  the  evidence,  that  at  this  time  they 
were  aware,  or  at  all  events  had  good  rea- 
son to  suspect,  that  the  company  was  in 

(2)  »  B.  &  C.  760;  I.  c  7  Law  J.  Rep.  K.B.  Sd5. 


difficulties.     It  was,  indeed,  admitted  in 
the  reply  that  their  object  was  to  get  rid  of 
their  liability ;    and  it  was  insisted  that 
they  were  entitled  to  do  so.     I  agree  that 
they  were,  for  I  cannot  see  what  equity 
there  would  be  on  the  part  of  the  other 
shareholders  to  insist  upon  their  retaining 
the  shares.     The  question,  therefore,  as  to 
these  appellants,  seems  to  me  to  be,  whe* 
ther  they  did  or  did  not,  on  the  8th  of 
November  1857,  bond  fide  part  with  these 
shares  out  and  out.     I  had  much  doubt  on 
this  point  when  the  case  was  argued,  more 
especially  from  the  fact,  that  even  at  a 
later  date  the  shares  appear  to  have  been 
sold  in  the  market  at  a  price  that  would 
have  yielded  more  than  was  paid  for  them 
to  the  appellants  by  their  clerk ;  but  I  have 
since  read  and  considered  the  evidence  more 
carefully,  and  I  am  satisfied  that  we  can 
come  to  no  other  conclusion  upon  it  than 
that  these  shares  were,  on  the  8th  of  Novem^ 
her  1857,  absolutely  and  bond  fide  parted 
with  by  the  appellants  out  and  out,  with- 
out any  trust  for  tlieir  benefit,  or  any  re- 
servation whatever ;  and  I  am  of  opinion, 
therefore,  that   this  order  must  be  dis^ 
charged,  and  the  names  of  these  gentlemen 
removed  from  the  list     I  think,  however, 
that   the   transaction   was   one   requiring 
the  most  searching  investigation,  and  that 
there  should  be  no  costs  to  the  appellants 
of  any  part  of  the  proceedings. 

Lord  Justicb  Knight  Bruce. — I  am 
also  of  opinion  that  the  appeal  of  Messrs. 
Grisewood  and  Smith  fails,  and  that  the 
appeal  of  Messrs.  de  Pass  does  not  I 
agree  also  as  to  costs. 

On  the  application  of  their  respective 
counsel  the  costs  of  the  official  manager 
and  of  the  creditors'  representative  were 
ordered  to  be  paid  out  of  the  estate ;  and 
in  the  first  case  the  appellants  were  di- 
rected to  pay  only  one  set  of  costs. 

July  27. — All  proceedings  to  enforce 
the  call  in  the  first  case  were  ordered  to  be 
stayed  pending  an  appeal  to  the  House  of 
Lords,  Messrs.  Grisewood  and  Smith  nn- 
dertaking  to  pay  the  amount  of  the  call 
into  court,  or  to  give  satisfactory  security 
for  the  same. 
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"^        '  (^   NIBUS  COMPANY. 

Fraudulent  Sale  of  Goods — Expectant 
Execution* 

A  tradeaman  expecting  the  execution  of  a 

writ  of  fieri  facias  issued  by  the  Court  of 

Chancery  for  payment  of  costs  in  a  suit, 

ejected  a  sale  of  the  whole  of  his  furniture 

and  stock-in-trade.      The  only  document 

passing  upon  the  occasion  was  a  receipt  for 

the  money  paid  f^on  the  purchase,    A  few 

days  after  the  purchaser  had  taken  posses^ 

sion  the  writ  was  issued,  and  the  sheriff  sub* 

uqueutlyfUed  a  bill  of  interpleader,  upon 

which  the  question  arose  whether  the  sale 

was  fraudwUnt  and  votc^:— Held,  that  it 

was  not  a  ground  for  vitiating  a  sale^  that 

it  was  made  with  a  view  to  defeat  an  expeC' 

(ant  execution;  that  under  the  particular 

eircumstanees  of  this  case,  there  was  noground 

for  saying  that  the  purchase  was  not  bond 

fide,  and  eonsequenthf  the  sale  could  not  be 

set  aside  ;  butt  there  being  facts  of  a  highly 

suspicious  character  attending  the  transfer 

of  the  property,  the  purchaser  was  ordered 

to  pay  his  own  costs. 

Held,  also,  that  the  receipt  given  for  the 
goods  did  not  amount  to  a  '*  bill  of  sale" 
under  the  provisions  of  the  statute  17  4*  ^^ 
yict,  c.  86,  and  therefore  thai  it  did  not 
require  registration. 

This  was  an  interpleader  suit,  filed  by 
the  sheriff  under  the   following   circum- 
stances :— The  bill  stated,  that  on  the  21st 
of  July  last  an  injunction  was  moved  for 
in  this  court  by  Thomas  Hawkins,  a  trades- 
man carrying  on  business  as  a  brush  and 
toy  dealer,  in  the  Inverness  Boad,  Bays- 
water,  to  restrain  the  directors  of  the  Saloon 
Omnibus    Company  from  issuing  certain 
debentures,  on  the  ground  that  such  issue 
was  contrary  to  the  provisions  of  the  Joint- 
Stock  Companies'  Acts.     The  injunction 
was  refused,  with  costs.  The  costs,  having 
been  taxed,  were  found  to  amount  to  about 
100/.,  and  this  amount  not  having  been 
paid,  a  fieri  facias  was  issued  under  the 
process  of  the  Court  of  Chancery. 

Previously  to  the  writ  being  served, 
Hawkins  spoke  to  his  landlord,  Mr.  Marks, 
with  reference  to  disposing  of  his  furniture 
and  stock-in-trade,  and  on  the   12th  of 
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November  18^8  Hawkins  was  introduced 
by  Mr,  Marks  to   Mr.   Sayer,  a  pawn- 
broker living  in  a  distant  part  of  town,  as 
a  person  likely   to  purchase   Hawkins's 
goods.     In  pursuance  of  what  took  place 
at  this  interview,  Sayer  went  to  Hawkins's 
house  to  view  the  goods,  and  subsequently 
obtained  a  valuation  from  Mr.  Robins,  the 
auctioneer,  who  valued  them  at  508/.,  but 
stated,  that  if  sold  by  auction,  about  one- 
third  ought  to  be  struck  off,  and  that  300/. 
would  then  be  about  the  actual  value  of 
the  property.  Mr.  Sayer  thereupon  offered 
to   purchase   the  furniture  and  stock-in- 
trade  for  the  sum  of  300/.,  which  proposal 
was  at  once  accepted  by  Hawkins.     The 
sale  was  completed  on  the  17th  of  Novem- 
ber, when  Sayer  paid  Hawkins  the  money 
agreed  upon,  and  took  a  receipt  from  him. 
He  also  obtained  a  lease  of  the  house  from 
Mr.  Marks,  the  landlord.  It  appeared  that 
Sayer,  before  he  entered  into  the  above 
purchase,    consulted    with    Mr,    Pocock, 
the  secretary  to  the  '*  London  Merchants 
Trading   Protection   Society,"  as  to  the 
respectability  of  Hawkins,  and  found  that 
there  was  nothing  known  by  the  society 
against  his  character.  It  further  appeared, 
that  Sayer  intended  to  carry  on  the  busi- 
ness in  which  Hawkins  was  engaged,  on 
his  own  account,  and  with  that  view  he 
was  desirous  of  retaining  the  services  of 
Mrs.  Hawkins  and  of  Louisa  Compton,  a 
niece  of  Hawkins,  who  had  been  his  assist- 
ant in  the  shop.     This  he  was  advised  by 
Mr.  Pocock  not  to  do ;    but,  eventually, 
he  did  engage  the  niece,  Louisa  Compton, 
at  an  annual  salary. 

On  the  18th  of  November,  the  day  after 
the  purchase-money  was  paid,  Sayer  took 
possession  of  the  house,  but  permitted 
Hawkins  and  his  wife  to  sleep  there  for 
three  nights.  Sayer  also  painted  out  the 
name  of  Hawkins,  but  did  not  put  up  his 
own  name  previously  to  the  23rd  of  No- 
vember, on  which  day  the  writ  of  fieri 
facias  was  executed,  and  the  sheriff  took 
possession. 

Upon  an  application  afterwards  made 
in  his  Honour's  chambers,  it  was  arranged 
that  Sayer  should  give  his  bond  for  400/. 
by  way  of  indemnity  to  the  sheriff,  and 
the  sheriff  relinquished  possession  of  the 
premises,  which  had  been  occupied  ever 
since  by  Sayer. 
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This  bill  of  interpleader  was  then  filed 
by  the  sheriff,  and  the  cause  now  came  on 
to  be  heard,  the  question  being  whether 
the  sale  of  the  goods  by  Hawkins  was 
fraudulent  and  void  under  the  statute  of 
Elizabeth,  as  against  the  company  and 
directors,  it  having  been  made  under  sus- 
picious chrcumstances,  with  a  view  to  de- 
fraud the  execution  creditors,  and  without 
an  adequate  consideration. 

The  evidence  before  the  Court  was  taken 
vivdvoee,  but  Hawkins,  the  principal  party 
concerned  in  the  transactions,  was  not 
called  as  a  witness  by  either  side. 

Mr,  Glasse  and  Mr,  Robinson,  on  behalf 
of  Mr.  Sayer,  contended  that  there  was 
nothing  improper  or  suspicious  in  his  deal- 
ing in  respect  of  the  purchase  of  this  pro- 
perty. He  was  applied  to  by  Marks,  with 
whom  he  was  well  acquainted,  and  he  made 
such  inquiries  as  he  thought  desirable  from 
the  secretary  to  the  *' Trade  Protection 
Society,"  as  to  the  respectability  of  Haw- 
kins. It  was  not  his  business  to  inquire 
whether  there  was  an  expectant  execution 
upon  the  goods,  nor  was  it  necessary  for 
him  to  ascertain  the  reason  why  Hawkins 
was  desirous  of  selling  with  so  much  haste. 
The  amount  paid  was  what  an  auctioneer 
of  acknowledged  skill  had  estimated  as  the 
value  of  the  property,  and  the  money  was 
actually  paid  and  a  receipt  taken.  There 
was  no  necessity  for  any  further  document 
to  prove  the  completion  of  the  contract, 
and  thereupon  Sayer  took  possession  of 
the  house.  The  fact  of  his  allowing  Mr. 
and  Mrs.  Hawkins  the  convenience  of  re- 
maining two  or  three  nights  in  the  house 
was  the  most  natural  thing,  and  it  was  also 
natural  that  he  should  wish  to  retain  the 
services  of  the  shopwoman,  in  order  to 
carry  on  the  business  with  profit  to  him- 
self. Even  if  Sayer  had  known  that  there 
was  an  execution  expected,  that  would  not 
have  invalidated  the  transaction,  according 
to  the  decision  in  fVoodv,  Dixie  (1),  but 
be  knew  nothing  of  it,  and  the  purchase 
was  altogether  bond  fide  on  his  part. 

Mr,  Roxburgh  and  Mr,  Hastinge  ap- 
peared for  the  company,  and  Mr,  W,  D. 
Lewis  and  Mr,  Eddis  for  the  directors, 
and  submitted  that  the  circumstances 
under  which  this  sale  was  effected  were 

(1)  7  Q.B.  Rep.  892. 


in   the  highest   degree    suspicions.    Mr. 
Sayer  ought  to  have  known,  that  from  the 
suddenness  with  which  the  contract  was  to 
be  completed  there  must  have  been  aome 
special  liability  existing  on  the  part  of 
Hawkins,  and  he  might  have  discovered 
the  impending  execution.     The  sale  was 
merely  a  colourable  transfer  of  the  pro- 
perty  to  defraud  the  creditors.   There  was 
no  actual  transfer  of  possession.  Hawkins 
and  his  family  were  allowed  to  remain  on 
the  premises,  and  the  niece  was  engaged  as 
shopwoman.     Sayer  did  not  even  pot  np 
his  own  name  over  the  door,  though  he 
took  the  precaution,  for  the  sake  of  appear- 
ances, to  paint  out  the  name  of  Hawkins. 
The  receipt  for  the  money  was,  in  fact,  a 
bill  of  sale  in  its  operation,  and  as  snch  it 
ought  to  have  been  registered  under  the 
17  &  18  Vict.   c.  36.     The  Court  would, 
therefore,  see  that  the  whole  transaction 
was  collusive,  and  ought  not  to  be  support- 
ed  against  the  execution  creditors. 

The  following  cases  were  cited  daring 
the  argument  :— 

Cadogan  v.  Kennett^  2  Cowp.  435. 

Devas  v.  Fenables,  4  Sco.  12S. 

Holmes  v.  Penney,  3  Kay  &  J.  90;  a.  e. 
26  Law  J.  Rep.  (n.s.)  Chanc.  179. 

Windall  V.  Smith,  I  Campb.  332. 

Latimer  v.  Batson,  4  B.  &  C.  652; 
8.  c.  4  Law  J.  Rep.  K.B.  25. 

KiNDEHSLEY,  V.C.  —  This  disputc  is 
between  Sayer  on  the  one  side  and  the 
Saloon  Omnibus  Company  and  their  direc- 
tors on  the  other.  The  defendants  aie 
execution  creditors  against  the  goods  of 
Hawkins  in  respect  of  the  costs  which  he 
was  ordered  to  pay  upon  the  proceedings 
in  this  court.  It  appears  that  at  this  time 
he  was  also  indebted  to  bis  landlord  in  the 
sum  of  601.  for  rent.  On  the  23rd  <^ 
November  the  writ  of  execution,  issned 
under  the  process  of  the  Court  of  Chancery, 
was  executed  by  the  sheriff.  The  question 
is,  whether  at  the  time  of  the  execution 
the  goods  really  belonged  to  Hawkins  or 
not.  If  they  were  Hawkins's,  the  execn- 
tion  was  regular,  and  the  creditors  most 
have  judgment ;  if  Hawkins  had  made  a 
bond  fide  sale  previously  to  Sayer,  they 
were  the  goods  of  Sayer.  Was  the  sale, 
therefore,  valid,  or  void  at  common  law 
under  the  statute  of  Elizabeth,  the  coopaoy 
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taking  upon  themselves  the  onus  of  pcoving 
that  it  was  fraudulent  ?  At  the  present  day, 
ivhateyer  fluctuations  of  opinion  there  may 
h&ve  been  in  the  courts  of  this  country 
as  to  the  construction  of  that  statute,  it  is 
not  a  ground  for  vitiating  a  sale  that  it 
was  made  with  a  view  to  defeat  an  intended 
execution  on  the  goods  of  the  vendor,  the 
subject  of  the  sale,  supposing  it  was  in  all 
other  respects  bond  fide.  The  case  of  Wood 
V.  B\x\e  has  settled  that  at  law  in  the  most 
solemn  manner,  on  a  motion  for  a  new 
trial.    With  respect  to  the  question  whe- 
ther the  sale  was  hond  fide^  it  was  at  one 
time  attempted  to  lay  down  rules  that  par- 
ticular things  were    indelible  badges  of 
fraud ;  but,  in  truth,  every  case  must  stand 
upon  its  own  footing;  and  the  Court  or 
the  jury  must  consider  whether,  having 
regard  to  all  the  circumstances,  the  trans- 
action was  a  fair  one,  and  intended  to  pass 
the  property  for  a  good  and  valuable  con- 
sideration.    The  result  of  the   evidence 
appears  to  me  to  be  this : — Up  to  the  12th 
of  November  Hawkins  was  a  stranger  to 
Sayer,who  was  an  intimate  friend  of  Marks, 
Hawkins's  landlord.    Hawkins  then  spoke 
to  Marks  with  reference  to  getting  rid  of 
his  stock  and  furniture,  and  Marks  intro- 
duced him   to   Sayer.      The   negotiation 
ended   in    Sayer    purchasing    Hawkins's 
stock  and  furniture,  with  the  interest  in  the 
business,  for  3001.     On  the  1 3th  of  No- 
vember, before  coming  to  any  agreement 
with  Hawkins,  Sayer  consulted  Mr.  Pocock, 
the  secretary  to  a  Trade  Protection  Society, 
as  to  his  intended  purchase,  and  was  cau- 
tioned against  employing  Hawkins's  wjfe 
and  niece   in   carrying  on   the  business. 
Now,  this  application  is  made  the  ground 
of  an  argument  that  Sayer  knew  he  was 
treading  on  dangerous  ground  ;  but  I  think 
if  Sayer  was  intending  a  fraud,  he  would 
not  have  made  these  inquiries,  nor  would 
he  have  employed  Hawkins's  niece  after 
the  caution  given  him  by  Pocock.     It  was 
on  the  16th  of  November  that  Sayer  went 
to  look  at  the  property,  and,  not  liking  to 
trust  to  his  own  judgment,  he  asked  Mr. 
Robins,  the  auctioneer,  to  look  over  the 
goods.     Mr.  Robins  valued  the  stock  and 
furniture  at  508/.,  but  he  stated  that,  if  sold 
by  auction,  one-third  ought  to  be  struck 
off;  and  that,  under  all  the  circumstances, 
Sayer  ought  not  to  give  more  than  300t. 


The  result  was,  that  Hawkins  agreed  to 
take  300/.,  and  the  contract  was  entered 
into,  and  at  the  same  time  the  house  was 
let  to  Sayer  by  Marks,  the  landlord.  When 
the  money  was  paid  by  Sayer,  it  appears 
that  no  document  passed  beyond  the  re- 
ceipt for  the  purchase-money.  Now,  on 
that  receipt  two  arguments  are  founded. 
First,  it  is  said  that  the  receipt,  on  the  face 
of  it,  shews  that  it  was  a  sale  of  everything 
on  the  premises,  including  wearing  ap- 
parel ;  hut  I  cannot  view  it  in  that  light, 
and  no  one  had  the  slightest  notion  of  such 
an  intention.  When  the  receipt  speaks  of 
goods, itonly  meant  household  fumitureand 
stock-in-trade,  together  with  goods  ^uidem 
generis.  Secondly,  it  is  said  that  the  re- 
ceipt is,  in  fact,  a  bill  of  sale  under  the 
act  17  &  18  Vict.  c.  36 ;  but  upon  refer- 
ring to  the  7th  section  it  does  not  appear 
to  come  within  the  description  of  any  of 
the  things  there  enumerated.  It  is  neither 
a  *'  bill  of  sale,  assignment,  transfer,  decla- 
ration of  trust  without  transfer,  or  other 
assurance  of  personal  chattels,  power  of 
attorney,  authority  or  licence  to  take  pos- 
session of  personal  chattels  as  security  for 
a  debt,"  but  it  is  simply  a  receipt  for  pur- 
.  chase-money,  which  does  not  require  regis- 
tration as  a  bill  of  sale.  It  appears  that 
there  was  no  proper  taking  of  possession 
until  the  18th  of  November,  when  Miss 
Compton  was  engaged,  and  that  was  a 
manifestation  that  Hawkins  was  not  in 
possession.  It  was  natural  that  Sayer 
should  desire  to  engage  a  person  who  was 
accustomed  to  the  business,  and  he  pro- 
bably would  have  engaged  the  wife  had  he 
not  received  a  caution.  The  fact  of  not 
immediately  painting  up  his  own  name  was 
accounted  for  satisfactorily  by  the  fact  of 
the  sheriff's  officer  taking  possession,  and 
by  the  few  days  which  previously  elapsed, 
Sunday  being  one.  So  far  from  this  being 
a  badge  of  fraud,  it  was  quite  the  contrary  ; 
for  if  fraud  had  been  intended  the  name 
would  have  been  immediately  painted  up. 
The  whole  transaction,  however,  was  one  of 
the  greatest  possible  suspicion,  which  has 
not  been  entirely  removed  ;  one  circum- 
stance, in  particular,  hrings  its  weight  of 
suspicion,  namely,  the  absence  of  Hawkins 
as  a  witness.  A  number  of  persons  have 
heen  called  to  testify  to  the  transactions  in 
question  ;  but  he  was  a  party  to  them  all. 
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Mid  bill  untruly  alleged,  end  the  docu* 
menu  set  forth  in  the  tecond  part  of  the 
laid  schedule  to  the  said  affidavit  consist 
of  letters  written  to  and  received  by  us 
from  tbe  defendant  R.  D.  Campbell  and 
of  copies  of  letters  written  by  us  to 
the  defendant  R.  D.  Campbell ;  and  the 
said  letters  are  communications  which 
passed  between  us  and  the  defendant  R. 
D.  Campbell,  in  the  course  and  for  the 
purpose  of  the  said  employment,  and  are 
of  a  professional  and  confidential  nature, 
and  we  object  to  produce  the  same  or  make 
any  farther  discovery  thereof,  inasmuch  as 
tbe  said  letters  and  copies  of  letters  were 
written  and  received  by  us  confidentially 
in  onr  professional  capacity  as  aforesaid." 

Mr,  Ander$tm  and  Afr.  Rogen,  for  the 
plaintiff,  contended  that  the  rule  respecting 
privileged  documents  did  not  apply  to  any 
but  English  solicitors.  Messrs.  Robertson 
&  Simpson  were  solicitors  in  Scotland  only, 
and  here  they  were  mere  agents  acting  for 
the  other  ddfendant.  Moreover,  as  these 
documents  contained  the  res  gtsta  of  the 
litigation,  they  would  not,  in  Scotland,  be 
privileged.  The  documents  did  not  con- 
tain strictly  legal  matters  such  as  would 
pass  between  a  solicitor  and  his  client,  hut 
they  were  such  as  might  have  heen  com* 
municated  to  any  ordinary  agent. 

Mr.  Glasse  and  Mr.  G.  W.  CoUim,  for 
Messrs.  Robertson  &  Simpson,  submitted 
that  as  these  gentlemen  were  Scotch  solici- 
tors, practising  in  London,  their  status 
most  be  fully  recognized  by  the  Courts  of 
this  country.  The  documents  in  question 
were  such  as  this  Court  always  considered 
as  privileged,  and  according  to  the  affida- 
vit of  the  defendants  they  were  communi- 
cated in  the  ordinary  professional  capacity, 
and  therefore  they  ought  to  be  protected 
from  inspection.  If  the  Court  should  hold 
otherwise,  the  business  of  Scotch  solicitors, 
acting  as  legal  and  parliamentary  agents 
in  London,  would  be  put  an  end  to. 

The  following  cases  were  cited  :-— 

Tu^ell  V.  Hooper t  10  Beav.  348  ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  171. 
Reid  V.  Langlohf  1  Mac.  &  G.  627 ; 

s.  c.    19  Law  J.  Rep.  (n.s.)  Chanc. 

837. 
Daniel,  Ch.  Prac.  2nd  ed.  530. 


GoodaUy.  LUOe,  1  Sim.  N.S.  155 ;  s.c. 

20  Law  J.  Rep.  (h.s.)  Chanc.  132. 
Bunlmry  v.  Bunhury,  2  Beav.  173 ;  a.  e« 

9  Law  J.  Rep.  (ff.8.)  Chanc.  1. 
CmBey  v.  Riekardi,  19  Ibid.  401. 
Sieele  v.  Stewmrt,  I  Ph.  471 ;  s.  c.  14 

Law  J.  Rep.  (n.s.)  Chanc.  84. 
Herring  v.  Ckbery,  Ibid.  91 ;  a.  e.  11 

Law  J.  Rep.  (n.s.)  Chanc.  149. 
Cleave  v.  /ones,  7  Exch.  Rep.  421 ; 

s.  c.  21  Law  J.  Rep.  (n.8.)  Exch* 

105. 
Cromack  v.  Heaiheote,  2  B.  &  B.  4. 
Greenough  v.  Gaskell,  1  Myl.  &  K.  98. 
Entboven  v.  Cobb,  2  De  Gez,  M.  Be  Q. 

632. 
Hawkine  v.  Gathereole,  1  Sim.  N.S. 

150;  s.  c.  20  Law  J.  Rep.  (n.s.) 

Chanc.  303. 
Carpmael  v.  Powie,  1  Ph.  687 ;  a.  c« 

9  Beav.  16;  15  Law  J.  Rep.  (n.s.) 

Chanc.  275. 
Glyn  V.  Caulfeild,  3  Mac.  &  O.  468. 
Gainaford  v.  Grammar^  2  Campb.  9. 
IValker  v.  Wildman,  6  Madd.  47. 
Pearse  v.  Pearse,  1  De  Gex  &  Sm.  12; 

s.  c.  16  Law  J.  Rep.  (n.s.)  Chanc. 

158. 
Kid  V.  Bunyan,  5  Co.  of  Sees.  Ca. 

2nd  ser.  193. 

KiNDERSLET,  V.C.^-Had  I  entertained 
any  doubt  on  this  question,  I  should  not 
have  decided  it  adversely  in  the  absence  of 
Mr.  Campbell ;  but  being  of  opinion  that 
the  privilege  ought  to  prevail,  I  shall  not 
put  the  parties  to  that  expense.  The  state* 
ment  in  the  answer  and  affidavit  is  dis* 
tinct;  and  if  these  gentlemen  had  been 
English  solicitors,  these  documents  would 
have  been  protected  without  question,  and 
their  statement  must  be  taken  to  be  true, 
unless  on  the  face  of  the  affidavit  or  an- 
swer it  should  appear  to  be  otherwise.  The 
case  is  new  in  specie,  but  the  authorities 
have  established  such  a  principle  as  re- 
quires the  Court  to  act  upon  it  in  the  pre- 
sent instance.  The  general  principle  is  this : 
the  exigencies  of  mankind  require,  that 
in  matters  of  business  which  may  lead  to 
litigation  with  respect  to  rights  and  obli- 
gations, a  man  should  be  entitled  to  com- 
municate freely  with  his  professional  ad- 
viser, and  that  such  communications  should 
be  confidential  and  secret,  which  no  one 
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has  a  right  to  require  either  the  client  or 
his  professional  adviser  to  disclose.  There 
18  no  mischief  in  this  rule ;  nor  does  it 
unjustly  trench  upon  the  ahstract  prin- 
ciple, that  Courts  of  equity  require  pro- 
duction of  documents  which  would  assist 
in  establishing  the  case.  Whatever  fluc- 
tuations of  opinion  have  taken  place  on 
the  question,  it  is  not  now  necessary,  in 
the  case  of  an  English  solicitor,  for  the 
purpose  of  privilege  and  protection,  that 
the  communications  should  pass,  either 
during  or  relating  to  actual  or  expected 
litigation  ;  it  is  sufficient  if  they  are  con- 
fidential between  the  attorney  and  his 
client,  in  that  capacity.  This  privilege  is 
generally  confined  to  barristers  and  soli- 
citors :  a  wholesome  limitation,  but  sub- 
ject to  some  exceptions.  This  case  is  not 
an  exception,  hut  rather  an  appendage  to, 
or  illustration  of  the  rule,  which  is  not  a 
general  rule  with  persons  not  professional, 
legally  speaking.  Thus,  in  the  case  of  a 
medical  or  spiritual  adviser,  although  it 
may  be  a  comfort  to  a  party  freely  and 
confidentially  to  communicate,  yet  these 
communications  are  not  privileged  by  law. 
In  this  case,  Mr.  Campbell  is  a  Scotchman, 
residing  in  Scotland,  and  he,  it  seems, 
undertook  matters  of  business  relating  to 
the  debts  of  his  nephew,  who  was  probably 
a  Scotchman,  but  resident  in  England, 
with  obligations,  perhaps,  of  which  the 
Court  knows  nothing.  Suppose  Campbell 
had  consulted  a  writer  to  the  signet  or 
solicitor  in  Edinburgh,  and  he  happened 
to  cross  the  border  and  be  found  in  Eng- 
land, and  a  bill  had  been  filed,  making  it 
requisite  to  communicate  with  his  client 
in  Scotland,  and  production  was  asked  of 
those  communications,  surely  the  finding 
him  in  England  would  never  prevent  the 
Courts  of  this  country  giving  protection. 
It  makes  no  difference,  in  principle,  if  a 
Scotch  solicitor  is  resident  in  England,  as 
is  often  the  case.  It  may  be  more  conve- 
nient for  him  to  conduct  the  case  of  a  Scotch 
client,  the  case  being  Scotch,  and  an  Eng- 
lish solicitor  may  not  serve  the  purpose  so 
well;  and  it  is  not  disputed,  that  in  a  Scotch 
case  there  is,  to  a  certain  extent,  a  privi- 
lege in  the  Scotch  courts.  The  question 
really  comes  to  this : — If  a  Scotchman  has 
occasion  to  communicate  with  a  profes- 
sional adviser  in  this  country,  may  he  con- 


sult a  Scotch  solieitory  or  must  he  employ 
an  English  lawyer?  It  appears  to  me, 
that  the  same  principle  that  would  justify 
an  Englishman  in  consulting  his  English 
solicitor  while  in  Edinburgh,  would  justify 
a  Scotchman  in  employing  a  Scotch  soli- 
citor. As  to  what  the  privilege  is  which 
is  allowed  in  the  Scotch  courts,  that  would 
in  fact  be  inquiring  into  the  Scotch  law, 
which  it  might  be  difficult  to  ascertain ;  hat 
sitting  in  an  English  court,  I  am  bound  to 
apply  the  English  rule  of  privilege,  and  I 
think  that  rule  applies  to  these  documents. 
My  opinion  therefore  is,  that  the  letters  in 
question  are  privileged  from  production, 
but  as  the  case  is  new  in  specie,  I  shall 
direct  that  the  costs  be  costs  in  the  cause. 


Stuart 
March 


,  V.C.\ 
il7.   j 


TERD  9.  B£BRE. 


Statute  of  Limitations — Confidential  Re* 
lation — Barrister  and  Clerk-^Retention  of 
Fees—Practice--Chief  Clerk's  Certifieait 
*^^Res  Judicata — Administration  of  Estate 
in  Chancery, 

To  a  suit  by  a  barrister  to  recover  out  of 
the  assets  of  his  deceased  clerk  fees  em6ez- 
zled  and  retained  by  such  clerks  the  Statute 
of  Limitations  cannot  beset  up  as  a  defeuee. 

Under  a  decree  in  an  administration  nit, 
a  barrister  tendered  his  claim  for  an  amount 
of  fees  embezzled  and  retained  by  the  tsles- 
tate,  who  had  been  his  clerk*  The  chief 
clerky  by  his  certificate,  disaUowed  the  eistn, 
on  the  ground  that  it  was  barred  by  the  Sta- 
tute of  Limitations.  The  claimant  took  so 
proceeding  in  the  administration  suit  to  vary 
the  certificate,  and  a  decree  was  soon  after' 
wards  made  on  further  direcUons,  under 
which  the  residuary  estate  was  distributid 
amongst  the  parties  beneficially  interested' 
The  barrister  subsequently  instituted  another 
suit  in  this  court  for  the  recovery  of  his 
demand  out  of  the  assets  in  the  hands  of  the 
parties  amongst  whom  they  had  been  distrp- 
buted : — Held,  that  he  was  entitled  to  manh 
tain  such  suit,  and  to  a  decree  for  payment, 
with  costs, 

John  Beere,  deceased,  was  for  many 
years  employed  as  clerk  to  the  plaintiff, 
Mr.    John    Godfrey   Teed,    one  of  Her 
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Majesty's  counsel,  and  was  in  that  charac- 
ter accustomed  to  receive  fees  for  the  use 
of  his  master.  In  1846  he  suddenly  left 
the  service  of  Mr.  Teed,  and  it  was  soon 
afterwards  discovered  that  he  had  emhez* 
sled  fees  to  the  amount  of  4i5l.,  which  he 
had  received  for  the  use  of  Mr.  Teed. 
Mr.  Teed  heard  nothing  further  of  him  until 
notice  of  his  death,  at  Guernsey,  appeared 
in  the  public  journals,  in  the  early  part  of 
1854. 

A  suit  having  been  instituted,  in  Feb- 
ruary 1854,  for  the  administration  of  John 
Beere's  estate,  Mr.  Teed  carried  in  his 
claim  for  the  amount  of  fees  of  which  he 
had  been  defrauded,  before  the  chief  clerk 
of  Vice  Chancellor  Wood,  to  whose  court 
the  administration  suit  was  attached. 

The  claim  was,  however,  disallowed,  the 
chief  clerk  considering  it  to  have  been 
barred  by  the  Statute  of  Limitations. 

The  plaintiff  did  not  move  in  the  admi- 
nistration suit  to  vary  the  chief  clerk's 
certificate,  and,  in  March  18579  <^  order 
was  made  in  that  suit,  pursuant  to  which 
the  residuary  estate  of  the  intestate  was, 
in  April  of  that  year,  paid  and  distributed 
to  and  between  his  widow  and  Eliza  Caro- 
line Amelia  Beere,  his  daughter  and  only 
child. 

Mr.  Teed,  in  October  1857,  filed  his 
bill  in  the  present  suit,  which,  as  originally 
framed,  was  against  the  widow  and  daugh- 
ter of  Beere,  as  defendants. 

In  July  1858  the  plaintiff,  Mr.  Teed, 
and  Mrs.  Beere  entered  into  an  agreement 
for  the  compromise  and  settlement  of  the 
plaintiff's  claim,  by  which  the  plaintiff 
agreed  to  accept  and  Mrs.  Beere  to  pay 
the  aum  of  150^.  in  discharge  of  the  plain- 
tiff'a  claim  ;  but  it  was  expressly  agreed 
that  the  said  compromise  should  be  with- 
out prejudice  to  the  claim  of  the  plaintiff 
against  the  other  defendant  to  the  bill  as 
originally  framed. 

Mrs.  Beere  subsequently  paid  the  150/., 
pursuant  to  the  compromise.  The  plain- 
tifif  then  amended  bis  bill  by  making  the 
daughter  of  John  Beere  the  sole  defendant. 

The  amended  bill  prayed  that  it  might 
be  declared  that  the  plaintiff  was  entitled 
to  stand  as  a  creditor  against  the  estate  of 
John  Beere,  deceased,  and  to  be  paid  out 
of  hi*  assets  the  sum  of  4851.  or  other  the 


full  amount  of  what  was  due  from  the  said 
John  Beere  to  him  at  the  time  when  he 
absconded,  with  interest ;  and  that  the  defen^ 
dant  Eliza  Caroline  Amelia  Beere  ought 
to  be  deemed  a  trustee  for  the  plaintiff  of 
so  much  of  the  personal  estate  of  the  said 
intestate  John  Beere  as  should  be  requi- 
site to  pay  two-thirds  of  the  said  sum  of 
485/.  and  interest;  and  that  the  said 
defendant  might  be  decreed  to  pay  the 
same. 

Mr*  Bacon  and  Mr*  Craeknall^  for  the 
plaintiff,  submitted  that,  this  being  a  case 
of  fraud  committed  upon  his  principal  by 
a  confidential  agent,  the  Statute  of  Limita- 
tions was  not  available  as  a  plea  in  bar  of 
the  demand ;  and  the  fact  of  the  plaintiff 
having  failed  in  his  proceeding  in  the  ad- 
ministration suit  to  obtain  the  allowance 
of  his  claim,  did  not  conclude  his  right  to 
institute  another  suit  to  recover  it  out  of 
the  assets  of  the  testator  in  the  hands  of  the 
beneficiaries  amongst  whom  it  had  been 
distributed.— They  cited 

Gillespie  v.  Alexander^  8  Russ.  130. 

Greig  v.  SomerviUe,  1  Russ.  &  M.  338. 

Fooght  V.  fVinch,  2  B.  &  Aid.  662. 

Jolg  V.  Swift,  11  Irish  £q.  Rep.  411. 

Stone  V.  Marsh,  6  B.  &  C.  551 ;  s.  c. 
5  Law  J.  Rep.  K.B.  201. 

Marsh  v.  Keating,  1  Bing.  N.C.  198. 

Ex  parte  Jones,  in  re  Jones,  3  Deac.  & 
C.  525  ;  8.  c.  3  Law  J.  Rep.  (n.s.) 
Bankr.  11. 

Davis  V.  Combermere,  15  Sim.  394. 

Lee  V.  Flood,  2  Sm.  &  Gif.  250. 

Crosby  v.  Leng,  12  East,  409. 

Brown  v.  Lake,  1  De  Gex  &  Sm.  144* 

Smith  V.  Armstrong,  6  De  Gex,  M.  9c 
G.  150. 

Mr,  Malins  and  Mr.  Shebbeare  con- 
tended that  this  was  not  a  case  of  trustee 
and  cestui  que  trust,  but  a  simple  case  of 
debtor  and  creditor,  as  in  Foley  v.  HiU, 
(1),  and  that  the  debt  therefore  became 
barred  by  the  statute  at  the  end  of  six 
years ;  and,  secondly,  that  the  plaintiff, 
having  come  in  under  the  decree  in  the 
administration  suit,  and  having  neglected 
to  take  any  proceeding  in  that  suit  to  vary 

(1)  2  H.L.  Caa.  28. 
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the  chief  clerk's  certificate  disallowing  his 
claim,  was  hound  hy  that  certificate  as  soon 
as  it  was  allowed  by  the  Court.  The  34th 
•ection  of  the  act,  15  &  16  Vict.  c.  80, 
enacted  that "  when  any  certificate  or  report 
of  the  chief  clerk  shall  have  been  signed 
and  adopted  by  the  Judge,  the  same  shall 
be  filed  in  like  manner  as  reports  are  now 
filed,  and  shall  thenceforth  be  binding  on 
all  the  parties  to  the  proceedings,  unless  dis- 
charged or  varied,  either  at  chambers  or  in 
open  court,  according  to  the  nature  of 
the  ease,  upon  application  by  summons  or 
motion."  And,  in  Hay  ward  v.  Hayward 
(2),  Wood,y.C.  had  said,  "  It  is  extremely 
important  that  it  should  be  understood, 
with  reference  to  the  practice  in  chambers, 
that  the  chief  clerk  never  makes  any  order 
which  may  be  called  his  own  order  in  any 
sense.  All  the  orders  made  in  chambers 
are  the  orders  of  the  Judge."  And  in 
The  Earl  of  Mansfield  v.  Ogle  (8)  the 
Lords  Justices  of  Appeal  had  decided  that 
a  certificate  of  the  chief  clerk  that  a  cer* 
tain  sum  was  due  to  a  creditor  as  arrears 
of  an  annuity  was  not  an  order  under 
which  ''a  sum  of  money  was  payable," 
under  the  18th  section  of  the  I  &  2  Vict. 
c.  110,  so  as  to  carry  interest.  The  plain- 
tiff's contention  in  the  present  case,  how- 
ever, goes  much  further,  for  to  decree  in 
his  favour  would  he,  in  effect,  to  decide 
that  the  chief  clerk's  certificate  is  not  a 
judicial  proceeding  at  all. 

Stuart,  V.C.  (without  requiring  a  reply) 
said  that,  as  to  the  first  question,  whether  the 
claim  was  or  was  not  barred  by  the  Statute 
of  Limitations,  he  felt  no  doubt.  The  clerk 
was  clearly  a  receiver  and  agent,  by  whom 
money  was  received  in  confidence,  and 
therefore  under  the  same  implied  contract 
as  that  supposed  to  arise  out  of  the  duty 
of  trustees,  assignees  and  executors,  of 
faithiully,  diligently  and  accurately  ac- 
counting, when  called  upon,  to  his  principal 
— TAe  Earl  of  HardwUke  v.  Verwm  (4), 
Dinwiddie  v.  Bailey  (5).     That  being  so, 

(2)  Kay,  App.  zxxLi    cc.  nam,  Hayward  9. 
Price,  23  Law  J.  Rep.  (n.s.)  Chanc.  649. 

(3)  jtnU,  p.  422. 

(4)  14  Yea.  504. 
(£)  6  Ibid.  13d. 


the  money  must  be  eonsidered  as  money 
of  the  employer  in  the  hands  of  his  confi- 
dential agent.  There  had,  therefore,  been 
all  along  possession  hy  the  agent,  but  no 
adverse  possession ;  and  therefore  the  bar 
of  the  statute,  which  was  founded  on  ad* 
verse  possession,  did  not  apply.  So  much 
for  that  part  of  the  defence  which  was 
grounded  on  the  Statute  of  Limitationi. 
Then,  as  to  the  effect  of  the  chief  clerk*i 
certificate.  There  had  been  no  order  of 
the  Court,  hut  the  chief  clerk  had  thereby 
simply  disallowed  the  claim,  t.  e.,  he  had 
certified  it  as  a  debt  which  could  not  be 
proved  to  be  legally  due.  *  The  question 
was,  whether  that  concluded  the  claimant 
from  ever  making  a  demand  against  the 
assets  of  the  person  by  whom  he  had, 
without  doubt,  been  defrauded.  He  was 
of  opinion  that  it  did  not.  The  mere  fact 
that  the  assets  had  been  distributed  under 
the  certificate  did  not  bar  the  right  of  a 
creditor  of  the  estate  to  make  Uie  reii- 
duary  legatee  or  next-of-kin  refund.  The 
only  effect  of  an  administration  decree  wu 
to  discharge  the  executor  from  responsi- 
bility. The  difficulty  which  attended  the 
establishment  of  the  creditor's  claim  was 
protection  enough  to  those  amongst  whom 
the  assets  had  been  distributed,  becanse 
the  creditor  who,  wilfully  and  with  full 
knowledge  of  the  decree,  allowed  the  assets 
to  be  diatributed,  waa  obliged  to  have  re* 
course  to  a  circuitous  proceeding,  attended 
with  great  risk,  and  the  relief  from  which, 
if  he  obtained  relief  at  all,  would  probably 
be  upon  terms.  In  such  a  case,  if  the  Conrt 
found  there  had  been  negligence  on  the 
part  of  the  creditor,  it  would  impose  upon 
him  very  severe  terms.  The  Court,  how- 
ever, would  examine  all  the  circumstances 
of  the  case  before  it  imposed  any  tenns. 
In  the  present  case,  he  was  of  opinion  that 
there  was  no  ground  whatever  for  holding 
that  this  demand  should  remain  unan- 
swered as  against  the  assets  in  the  hsods 
of  the  defendant.  There  had  been  no 
adjudication  upon  the  claim  till  now,  snd 
he  felt  himself  bound  to  decide  it  against 
the  defendant ;  and,  conaidering  the  na- 
ture of  the  plaintiff's  demand,  there  did 
not  appear  to  be  any  reason  for  imposing 
terms  upon  the  plaintiff,  notwithstanding 
what  had  taken  place  in  the  other  suit. 


yoL.XXyiII.]       MICHAELMAS  1858  to  MICHAELMAS  1859. 


785 


The  decree  would,  therefore,  be  in  fiivour 
of  the  plaintiff,  with  costs. 

The  decree  was  made  against  the  defen« 
dant  personally,  and  not  as  administratrix, 
a  stun  being  agreed  upon  as  costs. 


KiNDBRSLET,  Y.C.)  IIAPLETON  9. 

May  5.  3  mapleton. 

Power  of  AppointmenP^Partial  Exeeu* 
tion. 


By  a  marriage  settlement  personal  pro* 

perty  was  settled  in  trust  for  the  husband  for 

life,  remainder  to  the  wife  for  life,  remainder 

upon  trust  after  the  decease  of  the  wife  for 

such   children  of  the  marriage  and  their 

issue  who  should  be  then  living,  as  the  hus* 

band  should  appoint ;   in  default  of  such 

appointment  to  such  children  and  their  issue 

living  at  the  death  of  the  husband  as  the 

wife  should  appoint.     There  were  five  chil' 

dren  of  the  marriage  all  living  at  the  hus* 

hand's  death,  and  the  wife  survived  her 

husband.      The  husband  appointed  four* 

fifths  to  four  of  these  children,  omitting  any 

appointment  of  the  remaining  fifth.      The 

fifth  child  died  before  the  wife,  leaving  three 

children,  one  only  of  whom  was  bom  at  the 

husband's  death.     The  wife  then  appointed 

the  remaining  fifth  to  the  only  child  of  the 

deeeeued  son,  who  was  living  at  the  hus' 

band's  death,  omitting  the  two  children  sub' 

sequently  horn,  who  were  the  plaintiffs  in 

this   suit: — Held,  overruling  Simpson   v, 

Paul  ( 1 ),  that  the  partial  execution  of  the 

primary  power  by  the  husband  did  not  pre- 

elude  the  wife  from  exercising  the  secondary 

power  in  appointing  the  unappointed  fifth  ; 

that  both  the  appointments  were  valid,  and 

that  the  plaintiffs  could  take  no  share  in  the 

fund* 

A  question  was  raised  in  this  suit  as 
to  the  validity  of  two  appointments  made 
in  pursuance  of  a  power  in  a  marriage  set- 
tlement. By  the  settlement,  dated  the 
27th  of  August  1807,  and  made  upon  the 
marriage  of  David  Mapleton  and  Sarah 
Liouisa  Banbury,  certain  sums  of  stock, 
amounting  to  3,000/.,  were  vested  in  Henry 
Oolding  and  R.  M.  Tozer,  upon  trust  to 
pay  the  dividends  and  interest  to  David 
Mapleton   for    life,   remainder  to    Sarah 

(1)  2  Eden,  34. 
Hkw  Sbriks,  XXVIIL—Craho. 


Louisa  Banhury  for  life;  and  after  her  de- 
cease to  pay  over,  apply,  distribute  and 
divide  the  said  trust  monies  amongst  all 
and  every  the  child  and  children  of  the 
said  intended  marriage,  and  the  issue  of 
sueh  child  or  children  who  should  be 
then  living,  in  such  parts,  shares  and  pro- 
portions, if  more  than  one,  and  with,  under 
and  subject  to  such  limitations  and  condi- 
tions, and  in  such  manner  and  form,  and 
with  or  without  power  of  revocation,  aa 
the  said  David  Mapleton  should  from  time 
to  time  during  his  natural  life,  by  any  deed 
or  deeds,  writing  or  writings,  or  by  his 
last  will  and  testament  in  writing  to  be 
duly  executed  and  attested,  give,  direct 
or  appoint;  and  for  want  of  such  gift,  direc- 
tion or  appointment  by  the  said  David 
Mapleton,  unto  and  amongst  all  and  every 
the  child  or  children  of  the  said  intended 
marriage,  and  the  issue  of  such  child  or 
children  who  should  be  living  at  the  time 
of  the  decease  of  the  said  David  Mapleton, 
in  such  parts,  shares  and  proportions,  if 
more  than  one,  and  with,  under  and  sub- 
ject to  such  limitations  and  conditions, 
and  in  such  manner  and  form,  and  with  or 
without  power  of  revocation,  as  the  said 
Sarah  Louisa  Banbury,  in  case  she  should 
survive  the  said  David  Mapleton,  and  he 
should  have  made  no  such  gift,  direction 
or  appointment,  should  from  time  to  time 
during  her  natural  life  by  any  deed  or 
deeds,  writing  or  writings,  or  by  her  last 
will  and  testament,  to  be  duly  executed 
and  attested,  give,  direct  or  appoint ;  and 
for  want  of  such  gift,  direction  or  appoint- 
ment by  the  said  Sarah  Louisa  Banbury, 
then  upon  trust  to  pay  over,  apply,  dis- 
tribute and  divide  the  said  trust  money 
and  every  part  thereof,  unto  and  amongst 
all  the  children  of  the  said  intended  mar- 
riage, and  the  issue  of  such  child  or  chil- 
dren, share  and  share  alike,  equally  to  be 
divided  between  them  (such  issue  taking 
only  so  much  as  their  respective  father  or 
mother,  if  living  at  the  death  of  the  said 
David  Mapleton,  would  have  taken),  to  go 
wholly  to  such  child,  if  but  one,  or  the 
issue  of  such  child,  and  to  be  paid  and  pay- 
able to  him,  her  or  them  respectively  when 
and  as  he,  she  or  they  should  respectively 
attain  the  age  of  twenty-one  years.  There 
was  also  a  trust  for  maintenance  and  ad- 
vancement, with  benefit  of  survivorship. 
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There  were  issue  of  the  marriage  five  chil- 
dren, David  Rohert  Banhury  Mapleton, 
Tamesia  Sarah  Louisa  Mapleton,  Henry 
Mapleton,  Christiana  Frances  Maple- 
ton  and  Martha  Ann  Blanche  Mapleton, 
who  all  survived  David  Mapleton.  In 
1837,  Tamesia  S.  L.  Mapleton  married 
John  Banhury,  and  David  Mapleton  ap- 
pointed one- fifth  of  the  trust  fund  to  her, 
and  that  one-fifth  was  settled  upon  her 
and  her  hushand  and  children.  In  1840, 
Martha  A.  B.  Mapleton  married  Horatio 
Compigne,  when  David  Mapleton  appoint- 
ed one  other  fifth  of  the  trust  funds  to  her, 
and  by  a  settlement  of  the  same  year,  that 
fifth  was  settled  upon  her  and  her  husband 
and  children.  David  Mapleton  the  elder 
died  on  the  22nd  of  March  1842,  having 
made  his  will,  dated  the  16th  of  August 
1829,  and  a  codicil  dated  the  2nd  of  Decem- 
ber 1840,  whereby  he  appointed  one  other 
fiAh  to  Christiana  F,  the  wife  of  Henry 
Hockin,  and  one-fifth  to  Henry  Mapleton. 
David  R.  B.  Mapleton  married  in  1839, 
but  no  settlement  was  made  upon  that 
marriage.  His  wife  dying,  he  married 
Anne  Compigne,  when  the  usual  settle- 
ment was  made.  There  were  three  chil- 
dren of  that  marriage,  one  of  whom  only 
was  living  at  the  death  of  David  Mapleton, 
namely,  Maberly  Anne  Mapleton,  and  two 
bom  after  his  death,  Harriet  Mapleton  and 
Frederick  Mapleton,  who  were  the  infant 
plaintiffs. 

Sarah  Louisa  Mapleton,  the  wife  of 
David  Mapleton,  died  on  the  28th  of  July 
1858,  having  made  her  will  on  the  Srd 
of  November  1855,  reciting  that  four-fifths 
of  the  trust  fund  had  been  appointed, 
and  thereby  appointing  the  remaining  one- 
fifth  (except  20s,  part  thereof)  to  Ma- 
berly Anne  Mapleton,  who  was  living 
at  the  death  of  her  said  deceased  hus- 
band, and  the  sum  of  20«.  as  to  one-fourth 
to  Tamesia  S.  L.  Banbury  and  her  issue 
living  at  the  death  of  David  Mapleton  the 
elder  ;  one  other  fourth  to  Christiana 
F.  Shelton,  in  the  same  terms  ;  one  other 
fourth  to  Martha  Blanche  Compigne,  in  the 
same  words,  and  the  remaining  fourth  to 
Henry  Mapleton,  in  the  same  terms.  The 
testatrix  then  ratified  and  confirmed  the 
several  appointments  made  by  her  said 
husband,  David  Mapleton,  of  the  four  fifth 
parts  of  the  trust  fund. 


The  bill  was  filed,  by  the  two  children 
of  David  Robert  Banbory  Mapleton  bom 
after  the  decease  of  David  Mapleton,  pray- 
ing a  declaration  that  the  appointment 
made  by  Sarah  Louisa  Mapleton  might  be 
declared  void,  and  that  such  of  the  appoint- 
ments executed  by  David  Mapleton  or 
Sarah  Louisa  Mapleton  at  excluded  the 
plaintiffs  might  be  declared  void»  and  that 
the  rights  of  the  parties  might  be  ascer- 
tained. 

Mr.  Anderson  and  Mr.  Briggs^  for  the 
plaintiffs,  submitted  that  neither  of  the 
powers  given  by  the  settlement  of  Angust 
1807  was  exclusive,  and  that  all  the 
children  and  issue  of  children  were  objects 
of  the  powers;  that  the  power  executed 
by  David  Mapleton,  the  husband,  ought 
to  have  included  the  plaintiff^  who  were 
issue  of  one  of  the  sons,  and  were  allTC  at 
the  decease  of  the  wife;  that  after  the 
partial  execution  of  the  primary  power  by 
the  husband,  the  wife  was  precluded  from 
exercising  the  secondary  power,  which  was  ^ 
a  proposition  expressly  laid  down  i  _ 
Simpson  v.  Panl^  and  that  if  the  wif(M^^< 
was  capable  of  ezeroisinff  her  tecondarg  ^"-ni 
power,  then  it 'was  invalid,  becnnse  it  di»^^^^ 
not  include  the  plaintiflb  as  appointees 
by  way  of  substitution  for  their  fiithe^ 
who  was  alive  at  the  death  of 
Mapleton,  the  husband. 

The    following    authorities    were 
cited  :— 

Lee  V.  Headf  1  Kay  &  J.  620;  s 

24  Law  J.  Rep.  (n.s.)  Chanc.  5 
Bristow  V.  Warde,  2  Yes.  Jun.  S 
Routledge  v.  Dorril,  2  Ibid.  856. 
Wilson  V.  PiggoUt  Ibid,  851. 
Foster  v.  Cautley^  6  De  Gex,  M. 

55 ;   s.  c.   24   Law  J.   Rep.  ( 

Chanc.  252. 
Sugden  on  Powers^  6th  ed.  vol.  9 

218,  224,  258. 


^^?i( 


PP' 


Mr,  Lee  and  Mr.  Lems^  Mr.  OUus^  tiuf 
Mr.  HigginSf   and   Mr.  Bailg  and    ^^ 
Trippt  who  appeared   for  o^r  p»i^ 
were  not  called  upon  to  address  the  Govt 

KiNDERSLBT,  Y.C.  —  I  entertain  ^ 
doubt  in  this  case  that  it  is  impossible  ^ 
the  plaintiffs  to  take  any  share  in  this  ^* 
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The  settlement  is  extremely  ill  drawn,  and 
the  qaestion  before  the  Coart  has  arisen 
owing  to  that  circumstance.  Under  the  first 
power,  the  fand,  after  the  death  of  the 
hnsband  and  wife,  is  to  go  amongst  all 
the  children  of  the  Intended  marriage,  and 
the  issue  of  such  children  who  should  be 
"  then "  living,  in  such  manner  as  David 
Mapleton  should  appoint.  Without  know- 
ing what  the  defendants'  contention  is,  I 
will  assume  for  the  plaintiffs,  but  without 
expressing  any  opinion  upon  the  point, 
that  the  words  of  that  power  are  not  such 
as  to  give  a  right  to  an  exclusive  appoint- 
ment,  but  tfadt  if  there  is  an  appointment 
of  the  whole  fund,  it  must  be  in  favour  of 
all  the  children,  and  the  issue  of  such 
children  who  should  be  "  then "  living, 
the  word  *'  then  "  referring  to  the  death  of 
Mrs.  Mapleton.  I  will  assume,  therefore, 
that  this  power  is  to  be  exercised  in  favour 
of  all  the  children  living  at  the  death  of 
Mrs.  Mapleton,  and  the  issue  then  living 
of  children  antecedently  dead,  Then  as 
to  the  second  power,  that  is,  in  default  of, 
or  for  want  of,  any  such  gift,  direction  or 
appointment,  the  words  are  not,  who  shall 
be  *'  then  '*  living,  but  amongst  the  child 
or  children  and  the  issue  of  such  child  or 
children  **  who  shall  be  living  at  the  death 
of  David  Mapleton."  Now,  the  natural 
effect  of  this  language,  in  my  opinion,  is 
to  include  both  the  children  and  the  issue 
of  children,  so  that,  to  entitle  any  person 
to  claim  as  an  object  of  the  second  power, 
he  must  be  a  child  of  the  marriage  or  the 
issue  of  such  child  living  at  the  death  of 
David  Mapleton.  I  will  assume  that  this 
power  also  does  not  warrant  an  exclusive 
appointment.  Now,  it  was  contended  that 
vrhatever  was  the  effect  of  the  power  given 
to  the  father,  the  power  to  the  mother  was 
only  to  be  exercised  in  the  event  of  the 
father  not  having  exercised  his  power. 
The  case  of  Simpson  v.  Paul  was  cited  in 
support  of  this  contention,  but  in  that  case 
there  was  mixed  up  with  the  construction 
of  the  instrument  something  done  by  the 
donee  of  the  power  in  attempting  the 
exercise  of  it,  and  nothing  can  be  less 
satisfactory  than  Lord  Northington's  rea- 
•oning ;  still  there  is  the  general  proposi- 
tion that  if  there  is  a  primary  power  given 
to  one,  and  in  default  of  execution,  a 
secondary  power  given,  a  partial  exercise 


by  the  donee  of  the  primary  power  will 
preclude  any  exercise  of  the  secondary 
power.  The  question  then  is,  whether  the 
wife  is  precluded  in  this  case  from  exer- 
cising the  power  given  to  her  after  her 
husband  has  partially  exercised  his  power? 
and  whether  such  an  abstract  proposition 
as  that  laid  down  in  Simpson  v.  Paul  can 
be  maintained  ?  Now,  Lord  St.  Leonards 
has  distinctly  expressed  his  opinion  that 
Lord  Northington  was  wrong ;  and  although 
there  is  a  difference  of  opinion  upon  the 
point,  and  there  are  certain  other  cases  in 
which  Simpson  v.  Paul  was  referred  to 
without  disapprobation,  I  consider  that  I 
am  justified  in  taking  Lord  St.  Leonards* 
view,  that  the  partisl  execution  of  a 
primary  power  does  not  exclude  the  exe« 
cution  of  a  secondary  power ;  and  in  this 
particular  case  I  think  the  words  are  suffi- 
cient to  enable  an  exercise  of  the  secondary 
power  by  the  wife  over  any  portion  of 
the  fund  not  appointed  under  the  original 
power,  provided  it  is  properly  exercised, 
and  notwithstanding  the  partial  exercise 
of  the  primary  power.  As  to  the  objects 
of  the  wife's  power,  I  think  the  words 
must  receive  the  same  construction  as  those 
used  in  the  primary  power,  and  be  held  to 
extend  to  all  the  children  of  the  marriage 
and  the  issue  of  such  children  as  should  be 
dead,  such  issue  to  be  living  at  the  death  of 
David  Mapleton.  The  plaintiffs,  therefore, 
whose  father  was  not  dead  at  the  death  of 
David  Mapleton,  are  not  within  the  scope 
of  the  second  power. 

The  next  question  is,  whether  they  are 
within  the  scope  of  the  first  power.  The 
objects  of  that  power  are  the  child  or 
children  of  the  marriage,  and  the  issue  of 
such  child  or  children  who  should  be 
**  then*'  living,  that  is,  at  the  death  of  Mrs. 
Mapleton,  or  the  issue  of  such  children 
living  at  her  death.  Now  the  father  of 
these  children  predeceased  Mrs.  Mapleton, 
but  they  were  living  at  her  death,  there- 
fore they  are  objects  of  the  first  power. 
The  facts  are  these:  the  father  partially 
executed  his  power  on  three  occasions,  that 
is,  on  the  marriages  of  his  children,  by  deed 
and  by  will,  which  he  had  power  to  do, 
but  he  made  no  appointment  in  favour  of 
David  R.  B.  Mapleton,  his  eldest  son, 
although  he  was  then  living,  and  one-fifth 
was  left  unappointed.     Npw,  irrespective 
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of  anything  which  suhsequently  took  place, 
it  is  not  contended  that  any  of  these  ap- 
pointments were  had,  and  I  am  clearly  of 
opinion  that  they  were  good  and  valid,  at 
least,  during  the  life  of  David  Mapleton. 
Then,  Mrs.  Mapleton,  finding  that  her 
hushand  had,  within  the  scope  of  his  power, 
appointed  four-fifths,  and  there  being  one- 
fifth  remaining,  hut  no  fifth  child  living, 
considered  that,  so  far  as  equality  was  jus- 
tice, she  would  desire  to  give  that  fifth  to 
those  children  who  were  evidently  objects 
of  the  power ;  but  on  looking  at  the  power, 
it  was  found  only  to  refer  to  children  of 
the  marriage  or  the  issue  of  children  living 
at  the  death  of  David  Mapleton,  and  she 
was  no  doubt  told  that,  she  had  no  exclu- 
sive power,  but  must  embrace  all  the 
objects  of  the  power,  which  were  all  the 
children  of  the  marriage  living  at  the  death 
of  David  Mapleton,  and  if  any  of  them 
were  dead,  then  the  issue  ;  but  none  of 
them  were  dead  except  David  Robert,  and 
on  looking  to  see  what  issue  of  David 
Robert  were  living  when  David  Mapleton, 
the  father,  died,  it  was  found  that  only  one 
of  those  children  was  living  at  his  death, 
and  she  accordingly  appointed  the  whole 
fund  to  that  one  child,  except  a  trifle  to 
satisfy  the  act  relating  to  illusory  appoint- 
ments. That  appointment  was  within  her 
power,  and  she  has  not  exceeded  it.  The 
effect  of  this  certainly  is  what,  if  the  parties 
had  had  it  pointed  out  to  them,  might  have 
been  obviated  in  drawing  the  settlement, 
namely,  that  the  issue  were  not  benefited 
as  the  parties  might  have  desired,  and  from 
this  it  is  argued  that  the  exercise  of  the 
power  by  the  husband  was  void,  and  that 
the  wife's  execution  of  the  power  was  void, 
not  because  it  was  in  excess,  not  because 
it  did  not  provide  for  all  the  objects  com- 
prised within  the  power,  but  because  the 
result  is,  that  by  reason  of  the  settlement 
being  bad  and  obscure,  some  objects  are 
not  provided  for  who  might  have  been  in- 
cluded. That,  however,  is  no  reason  for 
holding  the  appointments  to  be  bad.  They 
seem  to  be,  on  the  contrary,  all  good. 

But  there  remains  another  point  which 
is  fatal  to  the  plaintiffs'  case.  If  all  these 
instruments  were  void,  and  if  the  whole 
fund,  or  any  part  of  it,  could  be  considered 
to  be  unappointed,  still  the  plaintiffs  do 
not   come  within   the  ultimate    trust  in 


default  of  appointment,  there  being  no 
express  direction  for  substitution  of  issue 
of  children  in  their  particular  case.  The 
language  is  *'  unto  and  amongst  all  the 
children  of  the  said  intended  marriage 
and  the  issue  of  such  child  or  children, 
share  and  share  alike,  equally  to  be  divided 
between  them  (such  issue  taking  only  to 
much  as  their  respective  father  or  mother, 
if  living  at  the  death  of  the  said  David 
Mapleton,  would  have  taken),  to  go  wholly 
to  such  child  if  but  one,  or  the  iasne  of 
such  child,  and  to  be  paid  to  him,  her  or 
them  respectively- when  and  as  he,  she  or 
they  should  respectively  attain  the  age  of 
twenty-one  years."  It  is  true  that  sub- 
stitution may  be  inferred  from  these  words, 
and  if  no  period  had  been  expressly  stated, 
it  would  be  the  period  of  distribution ;  but 
it  is  expressly  stated  that  the  period  is 
the  death  of  David  Mapleton,  and  these 
children  who  are  plaintiffs  were  not  then 
alive,  consequently  they  would  not  be 
entitled  to  take  in  default  of  appointment, 
even  if  the  powers  were  improperly  exer- 
cised. The  bill  must,  therefore,  be  dis- 
missed, with  a  declaration  that  the  several 
instruments  referred  to  were  good  and  valid 
executions  of  the  powers. 


Loans  Justices.  1 
May  26.      / 


RUDOE  V.  WEEDOK. 


Practice —  Supplemental  Order  —  Mar- 
ried Woman  sued  as  a  Feme  Sole-^^Divoree 
and  Matrimonial  Causes  Act^^Ckancery 
Practice  Amendment  Act. 

A  married  woman  obtained  an  order  from 
a  magistrate,  protecting  her  property ^  on  the 
ground  of  desertion  by  her  husband,  under 
the  Divorce  and  Matrimonial  Causes  Act 
(20  ^  21  Viet.  c.  SbJ.  A  biU  was  fled 
against  her  (her  hushand  not  being  a  party), 
and  she  obtained  leave  to  put  tn  a  separate 
answer,  and  a  decree  was  made  against  her. 
Another  suit  was  instituted  for  the  same 
purposes  as  the  former  suit,  and  she  and 
her  husband  were  made  defendants.  On  hk 
application  to  the  magistrate  who  granted 
the  protection  order,  the  husband  oatisjiedkis 
Worship  that  there  had  been  no  desertion, 
and  the  protection  order  was  disekaryed.  The 
plaintiff  in  the  first  suit  thereupon,  under  the 
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52nd  tectum  of  the  Chancery  Practice 
Amendment  Act  (15  ^  16  Viet.  e.  86.;, 
made  the  husband  a  defendant  by  supple^ 
mentiU  order  in  that  suit ;  but,  upon  the  ap' 
plieatiiM  of  the  husband,  the  order  was  dis^ 
charged,  by  one  of  the  Vice  Chancellors,  On 
appeal,  by  the  plaintiff  in  the  first  suit, — 
Held,  reversing  his  Honour*s  decision,  that 
the  supplemental  order  was  proper. 

This  was  an  appeal  from  an  order  made 
by  Vice  Chancellor  Kindersley  under  these 
circumstances :— A  suit  was  instituted  in 
the  month  of  March  1859  by  two  infants 
named  Rudge  (by  Robert  Harris,  their 
next  friend),  two  of  the  residuary  lega- 
tees of  the  estate  of  William  Weedon, 
for  the  administration  of  his  estate.  An- 
other of  the  residuary  legatees  was  Mrs. 
Elizabeth  Grace  Rudge  (wife  of  Mr. 
George  Bickerton  Rudge),  and  she,  in 
the  month  of  August  1858,  applied  to 
Mr.  Elliott,  a  police  magistrate  of  the 
Lambeth  district,  for  an  order  of  protec- 
tion, on  her  assertion  that  she  had  been 
deserted  by  her  husband  for  a  period  of 
seventeen  years,  and  obtained  the  order 
under  the  2 1  st  section  of  20  &  2 1  Vict.  c.  85 ; 
by  which  section  it  is  provided,  that  the 
effect  of  the  order  shall  be  to  protect  the 
wife's  '*  earnings  and  property  acquired 
since  the  commencement  of  such  desertion 
from  her  husband,  and  all  creditors  and 
persons  claiming  under  him,  and  such 
earnings  and  property  shall  belong  to  the 
wife  as  if  she  were  nfeme  sole;"  and  further, 
that  *'  if  any  such  order  of  protection  be 
made,  the  wife  shall,  during  the  con- 
tinuance thereof,  be  and  be  deemed  to  have 
been,  during  such  desertion  of  her,  in  the 
like  position  in  all  respects,  with  regard 
to  property  and  contracts,  and  suing  and 
being  sued,  as  she  would  be  under  this 
act,  if  she  obtained  a  decree  of  judicial 
separation."  It  was  also  enacted,  by  the 
26th  section,  that  Vin  every  case  of  a 
judicial  separation  the  wife  shall,  whilst 
so  separated,  be  considered  as  a  feme 
sole  for  the  purposes  of  contract  and 
wrongs  and  injuries,  and  suing  and  being 
sued  in  any  civil  proceeding." 

In  this  state  of  circumstances  the  plain- 
tiffs made  Mrs.  Rudge  a  defendant  as  Afeme 
sole,  her  husband  not  being  either  plaintiff 
or  defendant    Thereupon  Mrs.  Rudge  ob- 


tained leave  on  motion  to  put  in  her  answer 
separately,  as  a  feme  sole,  and  a  decree  was 
made  against  her. 

The  same  infants,  by  another  next  friend, 
afterwards  filed  a  bill  for  the  same  pur- 
poses, and  George  Bickerton  Rudge  and 
Elizabeth  Grace  Rudge  were  made  co- 
defendants.  By  reason  of  the  proceedings 
in  the  second  suit  Mr.  Rudge  became  aware 
of  the  protection  order,  and  on  the  28th 
of  March  1859  he  applied  to  Mr.  Elliott 
for  its  discharge,  and  having  satisfied  his 
Worship  that  he  had  never  deserted  his 
wife,  the  order  was  discharged.  On  the 
30th  of  the  same  month,  the  plaintiffs  in 
the  first  suit  obtained  the  common  sup- 
plemental order  at  the  Rolls,  under  the 
52nd  section  of  the  Chancery  Practice 
Amendment  Act  (15  &  16  Vict.  c.  86), 
to  make  Mr.  Rudge  a  co-defendant  with 
his  wife.  On  motion  on  behalf  of  Mr. 
Rudge,  Vice  Chancellor  Kindersley,  on 
the  16th  of  April,  discharged  the  supple- 
mental order  for  the  reasons  adduced  in 
the  following  judgment. 

"The  question  in  this  case  turns  entirely 
upon  a  technicality,  and  is  very  unsatis- 
factory to  decide,  because  it  will  involve 
the  parties  in  expense  without  advancing 
the  suit.  I  speak  of  the  motion  to  dis- 
charge the  order  in  the  nature  of  a  sup- 
plemental order,  the  question  on  which 
turns  upon  the  construction  to  be  put 
upon  the  52nd  section  of  the  Chancery 
Practice  Amendment  Act,  1852.  My  duty 
is  not  to  do  otherwise,  in  construing  an 
act  of  parliament,  than  to  put  a  fair  and 
natural  construction  on  the  words,  and 
not  to  distort  the  language  in  order  to 
give  it  a  more  extensive  construction. 
Now,  here  is  a  case  in  which  Mrs.  Rudge, 
a  married  woman,  is  made  a  defendant  by 
a  person  who  has  an  interest  in  the  charac- 
ter of  residuary  legatee,  Mrs.  Rudge  being 
also  a  residuary  legatee  or  at  least  having 
an  interest  in  the  residue ;  and  she  is  made 
a  defendant  without  her  husband,  the  suit 
being  for  the  administration  of  the  estate. 
As  it  turns  out,  her  husband  ought  to  be  a 
party  with  her,  except  so  far  as  that  rule 
has  been  affected  by  that  section  of  the 
Divorce  Act  which  makes  an  exception  to 
the  general  rule  that  he  must  be  a  party. 
It  appears  that  before  the  suit  was  insti- 
tuted a  magistrate  made  an  order  giving 
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ber  protection,  on  tbe  ground  that  she  had 
been  deserted  by  her  husband.  The  effect 
of  such  an  order  is  to  make  her  so  entirely 
sole  that  she  may  sue  and  be  sued  as  a 
femt  sole ;  that  is  different  from  the  case 
of  a  married  woman  who  has  a  separate 
estate,  for  the  act  of  parliament  says  she 
may  sue  and  be  sued  without  him,  and  it 
has  been  determined  that  he  need  not  and 
ought  not  to  be  a  party  to  a  suit.  The 
suit,  then,  was  rightly  constituted,  and 
the  plaintiff  had  no  choice  in  the  matter. 
A  decree  was  taken  with  nothing  special 
in  it ;  but  it  seems  that  the  order  for  pro- 
tection was  wrong,  for  there  had  been  no 
desertion,  and  accordingly  the  order  was 
discharged  on  the  ground  of  its  having 
been  wrong  ab  initio.  Then,  that  order, 
except  so  far  as  there  is  anything  special 
in  the  Divorce  Act,  stood  in  no  higher 
position  than  an  order  made  by  any  Court 
of  justice,  and  afterwards  discharged  by 
another  branch  of  that  Court  as  being  wrong, 
and  unless  there  is  something  to  give  it  a 
different  effect,  the  whole  of  that  order  is 
swept  away  as  ah  initio.  Now  it  appears 
to  me  that  there  is  nothing  in  the  act  of 
parliament  to  give  it  any  different  effect. 
By  the  act  21  &  22  Vict.  c.  108.  s.  8,  it  is 
enacted,  that  'no  discharge,  variation  or 
reversal  of  such  order  or  decree  shall 
prejudice  or  affect  any  rights  or  remedies 
which  any  person  would  have  had  in 
case  the  same  had  not  been  so  reversed, 
varied  or  discharged  in  respect  of  any 
debts,  contracts,  or  acts  of  the  wife  in- 
curred, entered  into  or  done  between  the 
times  of  the  making  such  order  or  decree, 
and  of  the  discharge,  variation  or  reversal 
thereof.'  So  that  the  effect  of  the  amend- 
ing statute  is,  that  if,  pending  that  order,  the 
wife  has  contracted  any  debt,  or  entered 
into  any  contract,  or  done  any  other  act  as 
a  feme  sole,  there  is  to  be  no  alteration, 
but  otherwise  the  act  of  parliament  gives 
no  validity  to  her  acts.  Now,  the  plaintiff 
found  himself  in  this  position  :  he  had  got 
his  decree  against  a  married  woman,  treat- 
ing her  as  a  feme  sole,  and  the  husband 
was  not  before  the  Court.  It  is  clear, 
now,  that  the  husband  ought  to  have  been 
a  party  to  the  suit,  and  that  the  decree,  as 
it  stands,  is  defective.  Therefore,  the  plain- 
tiff says  he  will  obtain  an  order  according 
to  the  52nd  section  of  the  15  &  16  Vict. 


c.  86,  in  the  nature  of  a  supplemental 
decree,  and  has  done  so.  I  cannot  find 
any  fault  with  him ;  but  the  question  is, 
whether  that  order  is  valid  as  being  regular 
and  proper.  It  appears  to  me  that  it  is 
irregular  and  improper.  The  52nd  section 
of  the  Amendment  Act  is  this :  '  Upon 
any  suit  in  the  said  court  becoming  abated 
by  death,  marriage,  or  otherwise,  or  defec- 
tive by  reason  of  some  change  or  trans- 
mission of  interest  or  liability,  it  shall  not 
be  necessary  to  exhibit  any  bill  of  revivor 
or  supplemental  bill  in  order  to  obtain  the 
usual  order  to  revive  such  suit,  or  the  osual 
or  necessary  decree  or  order  to  carry  on 
the  proceedings ;  but  an  order  to  the  effect 
of  the  usual  order  to  revive  or  of  the  aaual 
supplemental  decree  may  be  obtained  as  of 
course  upon  an  allegation  of  the  abatement 
of  such  suit,  or  of  the  same  having  become 
defective,  and  of  the  change  or  transmis- 
sion of  interest  or  liability;  and  an  order 
so  obtained,  when  served  upon  the  party 
or  parties  who,  according  to  the  present 
practice  of  the  said  Court,  would  be  defen- 
dant or  defendants  to  the  bill  of  revivor  or 
supplemental  bill,  shall  from  the  time  of 
such  service  be  binding  on  such  party  or 
parties  in  the  same  manner  in  every  re- 
spect as  if  such  order  had  been  regularly 
obtained  according  to  the  existing  practice 
of  the  said  Court;  and  such  party  or  par- 
ties shall  thenceforth  become  a  party  or 
parties  to  the  suit,  and  shall  be  bound  to 
enter  an  appearance  thereto  in  the  office  of 
the  Clerks  of  Records  and  Writs,  within 
such  time  and  in  like  manner  as  if  he  or 
they  had  been  duly  served  with  process  to 
appear  to  a  bill  of  revivor  or  supplemental 
bill  filed  against  him;  provided  that  it 
shall  be  open  to  the  party  or  parties  so 
served,  within  such  time  after  service  as 
shall  be  in  that  behalf  prescribed  by  any 
general  order  of  the  Lord  Chancellor,  to 
apply  to  the  Court  by  motion  or  petition 
to  discharge  such  order  on  any  ground 
which  would  have  been  open  to  him  on  a 
bill  of  revivor  or  supplemental  bill,  stating 
the  previous  proceedings  in  the  suit  and 
the  alleged  change  or  transmission  of  in- 
terest or  liability,  and  praying  the  luual 
relief  consequent  thereon.'  Has  then  this 
suit  become  defective  by  reason  of  any 
change  or  transmission  of  interest  or  liabi- 
lity?    If  there  has  been  none,  then  this 
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order  is  not  yalid.     Now,  here  the  maji^s- 
trate's  order  has  been  swept  away,  and  the 
thing  stands  upon  the  same  footing  as  any 
discharged  order  of  a  Court,     Transmis- 
sion of  interest  there  has  been  none,  and 
there  is    nothing  changed.     Edwards  v. 
Bailey  (1)  and  Cariwright  v.   Shepheard 
(2)  were  cases  in  which  an  actual  party 
to  a  suit  died,  and  it  was  decided  that 
there  the  act  did  apply.     In  Pichford  v. 
Brawn  (3)  there  was  the  birth  of  a  child— 
that  is  to  say,  a  change  of  interest;  but 
here  there  is  no  change  of  interest.     Mr. 
Rndge's  rights  are  now  just  what  they  were 
when  the  decree  was  made,  although,  by 
the  erroneous  decision  of  a  magistrate,  there 
had  been  an  order  of  protection  against 
them.     It  is  just  as  if  there  was  a  decree 
of  the  ecclesiastical  Court,  declaring  a  mar- 
riage null  and  void.    As  long  as  that  deci- 
sion stands  the  marriage  is  null  and  void ; 
and   if,  pending  that  decision,  there  had 
been  a  suit  against  the  wife,  the  husband 
would  not  haye  been  a  party.     But  sup- 
pose that  afterwards  that  decision  was  set 
aside,  would  she  not  be  a  married  woman 
ah  initio  ?   The  marriage  still  exists ;  they 
do  not  become  married,  for  they  were  mar- 
ried   throughout.     And  it  appears  to  me 
that   Mrs.  Rudge  was  not  in  this  case  a 
feme  sole  from  the  beginning.     For  these 
reasons  it  appears  to  me  that  I  must  come 
to  the  conclusion,  that  there  is  in  this  case 
no  change  or  transmission. of  interest;  and, 
therefore,  this  case  does  not  come  within 
the  terms  of  the  52nd  section.    The  Court 
had,  therefore,  no  power  to  make  a  supple- 
mental order,  and  the  order  must  therefore 
be  discharged.'' 

From  this  decision  the  plaintiffs  in  the 
first  suit  appealed. 

Mr,  Olaise  and  Mr,  Rogers^  for  the 
appellants. 

Mr,  G,  M,  Giffard  and  Mr,  George 
Simpson  J  for  Mr.  Rudge. 

'The  cases  of  Bathe  y.  the  Bank  of  Eng" 
land  (4)  and  Edwards  y.  Bailey  (5)  were 
referred  to. 

(1)  19  Bear.  457;  s.  c  28  Law  J.  Rep.  (h.s.) 
Chanc  872. 

(2)  20  Ibid.  122. 
<3)  1  Kay  &  J.  648. 

(4)  4  Ibid.  564;  a.  c.  27  Law  J.   Rep.  (n.s.) 
Chanc.  630. 
{^Sy  Ubi  supra. 


Lord  Justice  Knight  Brdce. — Assum- 
ing  the  magistrate's  protection  order  to 
haye  heen  rightly  discharged,  still  it 
was  an  order  in  force  when  the  first  hill 
was  filed,  and  in  force  when  the  decree 
was  made.  According,  therefore,  to  what 
I  consider  the  true  construction  of  the 
several  acts  of  parliament  that  haye  heen 
mentioned,  the  decree,  so  far  as  the  absence 
of  the  husband  was  concerned,  was  right 
in  form  and  substance,  and  I  consider  that, 
after  the  magistrate's  protection  order  was 
discharged,  it  was  a  right  and  direct  course 
to  apply  to  the  Rolls  for  the  order  in 
question  of  the  30th  of  March ;  and,  with 
deference  to  the  Vice  Chancellor,  if  his 
Honour  thought  otherwise,  I  am  of  opinion 
that  that  order  was  also  correct  in  form  and 
substance ;  and,  considering  the  nature  of 
the  wife's  interest  which  is  brought  into 
question  in  this  litigation,  I  am  of  opin- 
ion that  the  husband  should  pay  the  costs 
of  the  motion  before  the  Vice  Chancellor, 
and  also  the  costs  of  the  motion  here. 

Lord  Justice  Turner. — It  seems  to 
me  also  that  the  order  made  at  the  Rolls 
was  a  correct  and  proper  order.  There  are 
two  questions  in  this  case,  one  arising  upon 
the  Diyorce  Acts,  the  other  arising  upon 
the  Equity  Jurisdiction  Improvement  Act* 
Now,  with  respect  to  the  Divorce  Acts,  the 
21st  section  of  the  20  &  21  Vict.  c.  85. 
says,  that  a  wife  deserted  by  her  husband 
may  apply  in  this  case  to  a  police  magis- 
trate for  an  order  to  protect  any  money  or 
property  she  may  acquire  by  her  industry, 
or  which  she  may  become  possessed  of  after 
such  desertion,  against  her  husband  or  his 
creditors,  or  any  person  claiming  under 
him  ;  and  the  magistrate,  if  satisfied  of  the 
fact  of  such  desertion,  and  that  the  same 
was  without  reasonable  cause,  may  make 
and  give  to  the  wife  the  order  granting  her 
protection  for  her  property  and  earnings ; 
and  it  is  said  that  if  the  order  be  made,  the 
wife  "  shall,  during  the  continuance  there- 
of, be  and  be  deemed  to  have  been,  during 
such  desertion  of  her,  in  the  like  position 
in  all  respects,  with  regard  to  property  and 
contracts,  and  suing  and  being  sued,  as 
she  would  be  under  this  act  if  she  obtained 
a  decree  of  judicial  separation."  And  by 
the  26th  section  of  the  act  it  is  provided, 
"In  every  case  of  a  judicial  separation 
the  wife  shall,  whilst  so  separated,  be  con- 
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sidered  as  a  feme  sole  for  the  purposes  of 
contract,  and  wrongs  and  injuries,  and 
suing  and  being  sued  in  any  civil  proceed- 
ing." Now,  what  has  happened  in  this 
case  is,  that  on  the  18th  of  August  1858 
there  was  an  order  made  by  a  police  magis- 
trate giving  the  wife  the  benefit  of  the 
protection  of  her  earnings  and  property, 
acquired  since  the  commencement  of  the 
desertion ;  and  that  order  remained  in  force 
until  the  28th  of  March  1859,  when  it  was 
discharged  at  the  instance  of  the  husband. 
That  order  being  discharged  at  the  instance 
of  the  husband,  stating  that  there  never 
was,  in  fact,  any  desertion,  the  argument 
takes  this  course,  that  the  statute  only 
applies  to  the  case  of  a  wife  deserted  by 
her  husband.  But  when  we  look  at  the 
language  of  the  acts,  it  is  plain  that  the 
words  used  in  the  act,  "  a  wife  deserted  by 
her  husband,"  mean  a  wife  alleging  herself 
to  be  deserted  by  her  husband,  because  the 
immediate  and  subsequent  provision  is  a 
provision  that  the  fact  of  desertion  is  to 
be  established  to  the  satisfaction  of  the 
magistrate.  It  is  impossible,  therefore,  to 
read  that  section  without  seeing  that  the 
words  in  the  early  part  of  it,  *'  a  wife  de- 
serted by  her  husband,  may,  at  any  time 
after  the  desertion,  apply  to  the  magis- 
trate,** must  mean  '*  a  wife  alleging  herself 
to  be  deserted  may,  at  any  time  after 
such  alleged  desertion,  apply  to  the  magis- 
trate;'* and  then  the  magistrate,  if  satis- 
fied of  the  desertion,  may  make  the  order, 
I  read  then  the  latter  part  of  that  section, 
''If  any  such  order  for  protection  be  made, 
the  wife  shall  during  the  continuance 
thereof  be,  and  be  deemed  to  have  been, 
during  such  desertion  of  her,  in  the  like 
position  in  all  respects,  with  regard  to  pro- 
perty and  contracts,  and  suing  and  being 
sued,  as  she  would  be  under  this  act  if  she 
obtained  a  decree  of  judicial  separation." 
There  the  words  *'  such  desertion"  apply, 
as  I  understand  the  act,  to  the  deser- 
tion established  to  the  satisfaction  of  the 
magistrate;  and,  therefore,  if  there  has 
been  an  establishment  of  a  desertion  to  the 
satisfaction  of  the  magistrate,  from  that 
time  the  wife  Is  in  the  same  position  in  all 
respects  as  she  would  be  under  a  decree 
of  judicial  separation ;  and  by  the  26th 
section  of  the  act  she  is  then  placed  in  the 
position  of  a  feme  sole  for  the  purpose  of 


suing  and  being  sued.     It  is,  however,  as 
well  to  observe,  that  the  10th  section  of 
the  amending  act  of  the  2 1  &  22  Vict.  c.  108, 
seems  to  me  to  shew  very  clearly  what,  in 
the  view  of  the  legislature,  was  the  con- 
struction of  the  previous  act;  for  the  10th 
section  says,  ''All  persons  and  corporations 
who  shall,  in  reliance  on  any  such  order  or 
decree  as  aforesaid,  make  any  payment  to, 
or  permit  any  transfer  or  act  to  be  made  or 
done  by  the  wife  who  has  obtained  the  same, 
shall,  notwithstanding  such  order  or  decree 
may  then  have  been  discharged,  reversed, 
or  varied,  or  the  separation  of  the  wife  from 
her  husband  may  have  ceased,  or  at  some 
time  since  the  making  of  the  order  or  de- 
cree been  discontinued,  be  protected  and 
•indemnified  in  the  same  way  in  all  respects 
as  if,  at  the  time  of  such  payment,  transfer 
or  other  act,  such  order  or  decree  were 
valid  and  still  subsisting";  treating  it  as 
perfectly  clear  that  under  the  prior  act  the 
order  had  its  effect  as  long  as  it  remained 
in  force,  and  going  to  the  extent  of  vali- 
dating and  confirming  it,  notwithstanding 
the  separation  may  have  ceased— validating 
and  confirming  it,  I  mean,  as  to  persons 
who  take  any  transfer  from  the  wife;  vali- 
dating and  confirming  it  to  that  extent, 
notwithstanding  even  the  separation  may 
have  ceased,  provided  that  the  party  who 
took  the  transfer  had  no  knowledge  of  the 
fact  of  the  separation  having  so  ceased; 
and  the  order  having  been  dischaiged,  it 
seems  to  me  that,  upon  the  true  construc- 
tion of  this  act,  this  lady  was,  at  the  time 
of  the  filing  of  this  bill,  to  be  considered 
as  &feme  sole,  to  sue  and  be  sued  only  as  a 
feme  sole.     Then,  if  that  be  the  case,  we 
come  to  the  question  upon  the  Improve- 
ment of  the  Jurisdiction  in  Equity,  and  by 
that  act,  s.  52,  it  is  provided,  that  if  there 
be  any  change  of  interest,  the  same  order 
is  to  be  made  on  a  motion  of  course,  or  on 
an  application  of  course,  as  would  be  made 
upon    the  filing  of  a  supplemental  bill. 
Now,  can  it  be  said  here  diat  there  was  no 
change  of  interest,  when  the  effect  of  the 
discharging  order  is  this — that  the  property 
which  had  belonged  to  the  wife  for  her 
separate  use  has,  by  the  operation  of  that 
discharging  order,  ceased  to  belong  to  ber, 
and  has  become  the  property  of  the  hus- 
band ?     It  seems  to  me  that  that  is  clearly 
a  change  of  interest  within  the  meaning  of 
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this  act.  I  think,  iherefore,  that  the  order 
BUide  at  the  Rolls  was  correct,  and  that  the 
order  of  the  Vice  Chancellor  which  die- 
chained  it  must  itself  he  discharged.  I 
have  felt  for  some  time  some  douht  ahont 
the  question  of  costs;  hut  I  think  that  that 
is  entirely  set  at  rest  hy  the  production  of 
the  hill  which  has  heen  filed  by  the  hus- 
band's brother,  and  by  the  same  solicitor 
who  is  acting  for  the  husband  in  this  suit. 
That  perfectly  satisfies  my  mind  that  this 
is  no  more  than  a  contrivance  on  the  part 
of  the  solicitor  for  the  purpose  of  displacing 
another  suit  instituted,  and  properly  insti- 
tuted, on  behalf  of  these  infants.  I  think, 
therefore,  the  order  must  be  discharged, 
with  costs,  both  before  the  Court  below 
and  here. 

Lord  Justice  Kniobt  Bruce  added — 
I  believe  that  we  are  both  of  opinion  that 
if  the  husband  shall  be  desirous  of  rehear-* 
iag  the  decree,  he  will  be  entitled  to  do  so. 

Lord  Justice  Turner. — Yes.  I  con- 
fine the  observations  I  have  made  entirely 
to  this  particular  case.  There  may  be 
cases  in  which  it  would  not  be  right  that 
there  should  be  such  a  supplemental  order 
made,  but  in  this  case  there  is  no  question, 
except  the  interest  of  the  wife.  If  she  had 
been  executrix  before  the  separation,  I  am 
not  at  all  clear  that  this  order  could  have 
been  properly  made. 


Lords  Jubticbb.  "^ 

Juneld,14,15;  >  Thompson «•  whitelock. 
July  4.       J 

Will — Constrvetion '^  Mistake  or  Mis* 
calculation  by  Testator — Gi/t  to  Legatees 
**  or  their  Legal  Representatives  "^"Excep- 
tion out  of  Residuc^Lapse, 

A  testator  gate  a  legacy  to  each  of  his 
brothers  and  sisters  (naming  them),  or  to 
their  **  legal  representatives^**  to  be  paid 
to  them  two  years  after  his  deaths  and  lega" 
ties  to  his  nephewSf  the  whole  amounting 
together  to  6,1001.  He  then  gave  the  residue 
of  hie  property  to  his  widow  absolutely,  eX' 
eept  4,100/.,  which  she  was  only  to  take  for 
life,  and  after  her  death  it  was  to  he  divided 
among  his  relations  before  mentioned^  **in 
proportion  to  the  legacies  left  above ,  which 
will  just,  make  their  legacy  double  the  first 
Nsw  Biaixs,  XXYIII.— Cbaso. 


bequest,*'  One  of  the  sisters  of  the  testator 
and  two  of  his  nephews  died  after  the  date 
of  the  wiU,  but  in  his  lifetime^  and  after  his 
death  the  widow  died* 

One  of  the  Vice  Chancellors  decided  that 
there  was  not  sufficient  evidence  before  the 
Court  to  justify  it  in  departing  from  the 
words  of  the  will  respecting  the  apparent 
miscalculation  of  the  amount  excepted  out 
of  the  residue;  and  with  regard  to  the 
postponed  legacies,  that  notwithstanding  the 
words  **or  to  their  legal  representatives,** 
the  shares  of  the  pre^deceased  legatees  in 
the  amounts  postponed  to  the  widow*s  life 
interest  lapsed,  and  that  as  the  4,100/.  was 
not  given  as  part  of  the  residue,  but  as  an 
exception  out  of  the  residue,  those  shares 
which  lapsed  fell  into  the  residue,  and  did 
not  go  to  the  testator's  next-of-kin  ;  and  on 
appeal  the  same  was  affirmed. 

This  was  an  appeal  firom  a  decision  of 
Vice  Chancellor  Stuart  in  an  administra- 
tion suit,  and  on  a  petition  in  the  same 
suit.  The  questions,  two  in  number,  arose 
on  the  construction  of  the  will  of  the  late 
Mr.  Miles  Whitelock,  dated  the  4th  of 
March  1815,  by  which  he  gave  to  each  of 
his  three  brothers  and  six  sisters  (naming 
them),  or  to  their  legal  representatives,  the 
sum  of  500/.,  to  be  paid  to  them  in  two 
years  after  his  death.  He  also  gave  500/. 
to  each  of  two  of  his  nephews,  and  300/. 
to  each  of  two  other  nephews.  After 
giving  two  annuities,  the  testator  pro- 
ceeded thus — "  As  to  the  remainder  of  my 
property,  I  leave  the  same  to  my  wife 
Sarah,  for  her  to  hsve  the  absolute  dis- 
posal of  it,  except  4,100/.,  of  which  she  is 
only  to  have  the  ute  during  her  life,  and 
which  I  wish  to  be  divided  amongst  my 
relations  to  whom  I  have  left  legacies  in 
the  fore  part  of  this  instrument,  in  propor- 
tion to  the  legacies  left  above,  which  will 
just  make  their  legacy  double  the  first 
bequest."  Mary  Thompson,  one  of  the 
testator's  sisters  named  in  the  will  (a  lega- 
tee for  500/.)i  and  also  two  of  his  nephews^ 
died  after  the  date  of  the  will,  but  before 
the  testator's  death.  The  testator's  wife, 
and  his  other  relations  named  in  the  will, 
survived  him.  The  testator  excepted  out 
of  the  residuary  gift  to  his  wife  the  sum  of 
4,100/.  only,  which  he  stated  would  just 
make  the  legacies  previously  given  to  his 
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relations  double  the  first  bequest;  while 
the  total  amount  of  the  legacies  given  to 
those  relations  was  6,100Z. ;  and  a  question 
arose  whether  the  sum  of  4,100/.  or  6,100/. 
was  to  be  excepted  out  of  the  residue. 
The  suit  was,  therefore,  instituted  to  admi- 
nister the  testator's  estate,  and  to  determine 
the  construction  of-  his  will.  A  decree 
was  made  by  Vice  Chancellor  Stuart  in 
favour  of  the  smaller  amount ;  and  after 
that  the  widow,  Sarah  Whitelock,  died, 
and  the  reversionary  legacies  became  pay- 
able ;  whereupon  a  further  question  arose, 
whether  the  shares  of  Mary  Thompson 
and  the  two  deceased  nephews  in  the  sum 
of  4,100/.  did  or  did  not  lapse,  and  if  they 
did,  whether  they  went  to  the  widow  as 
residuary  legatee,  or  to  the  next-of-kin,  as 
undisposed  of,  on  which  his  Honour  decided 
on  petition  in  the  cause  that  the  shares  of 
the  sister  and  nephews  lapsed,  and  fell  into 
the  residue  for  the  benefit  of  the  estate  of 
Sarah  Whitelock.  From  these  decisions 
the  parties  interested  appealed. 

At  the  hearing  of  the  appeals,  the  Lords 
Justices  required  the  production  of  the 
original  will,  when  upon  examination  it 
was  discovered  that  there  were  several 
erasures  and  also  some  interlineations  in 
a  different  coloured  ink  from  the  rest  of 
the  will.  The  exception,  4,100/.,  was  not 
written  in  figures,  but  in  words  at  length. 
The  alterations  were  proved  as  part  of  the 
will. 

On  the  question  whether  the  exception 
out  of  the  residue  should  be  read  6,100/. 
or  4,100/., — 

Mr,  Malins  and  Mr,  Bogers^  for  the 
next-of-kin,  argued  that  the  insertion  of 
the  latter  amount  was  the  result  of  error 
or  miscalculation,  for  that  the  expression 
the  testator  had  used  made  his  intention 
quite  plain,  namely,  when  he  said  "  which 
will  just  make  their  legacies  double  the 
first  bequest,'*  and  that  as  the  6,100/. 
would  effect  that  intention,  the  Court  would 
rectify  the  mistake  and  declare  that  the 
exception  from  the  residue  should  be  of 
that  amount.     They  cited — 

Milner  v.  Milner,  1  Ves.  sen.  106. 

Trevor  v.  Trevor,  5  Russ.  24;  s.c.  6 
Law  J.  Rep.  Chanc.  182. 

Jordan  v.   Fortescue,    10  Beav.  259 ; 
s.  c.  16 Law  J.  Rep.  (n.s.)  Chanc. 332. 


Sir  Franeia  Goldamid  and  Mr,  Kingdotii 
for  the  personal  representatives  of  Sarah 
Whitelock,  the  widow  and  residuary  lega- 
tee, claimed  to  be  entitled  to  the  whole 
residue,  with  the  deduction  only  of  the 
sum  of  4,100/.,  upon  the  ground  upon 
which  the  Vice  Chancellor  relied  in  his 
judgment,  namely,  that  there  was  no 
principle  of  construction  to  support  the 
view  entertained  by  the  plaintiflT,  that  the 
amount  to  be  deducted  from  the  residue 
was  so  much  as  would  make  an  amount 
equal  in  value  to  the  aggregate  of  the 
preceding  legacies,  or  6,100/.,  and  not  the 
lesser  sum  of  4,100/.  mentioned  in  the 
will.  The  gift  of  the  last-named  sum 
was  plain,  clear  and  distinct,  and  a  gift 
made  in  plain,  clear,  and  distinct  terma 
could  not  be  controlled,  modified  or 
altered  by  ambiguous  terms,  loosely  used, 
moreover,  for  the  purpose  of  describing 
the  consequences  or  effect  of  the  gift. 
The  testator  had  in  the  clearest  language 
given  as  a  deduction  from  the  residue  a 
sum  of  4,100/.,  and  it  could  not  be  in'-> 
creased  merely  because  he  might  have,  im. 
a  moment  of  mistake  or  miscalculation,  oC 
which  there  was  no  proof  whatever,  spoken^ 
as  if  he  thought  that  such  sum  would  have 
the  effect  suggested. 

The  cases  cited  in  support  of  this  view 
were : — 

Langham  v.  Sandford,  19  Yes.  641. 
Sandford  v.  Raikes,  1  Mer.  646. 
Bibin  v.  Walker,  Amb.  661. 
Cole  V.  Wade,  16  Ves.  27. 
Smith  V.  Fitzgerald,  3  Ves.  &  B.  2. 

Mr,  Maliru  was  heard  in  reply. 

Lord  Justice  Knight  Bruce.— ^^* 
do  not  intend  to  express  any  opinion  on 
this  appeal  until  we  have  heard  the  srgu* 
menton  the  other. 

Mr,  Malins  and  Mr,  Rogers,  for  lh« 
next-of-kin,  contended  that  the  money 
whether  the  amount  should  be  decided  to 
be  4,100/.  or  6,100/. — was  an  exceptioA 
out  of  the  residuary  gift,  and  as  part  of  i^ 
had,  by  the  death  of  Mary  Thompson  asd 
the  two  nephews  in  the  lifetime  of  the 
testator,  lapsed,  it  did  not  fall  into  the 
residue,  but  became  the  property  of  the 
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next-of-kin,  as  upon  an  absolute  intestacy 
pro  tanio.     For  this  they  relied  upon—- 
The  Attorney   General  y.    Johnetone^ 

Anib.  577. 
Skrymeher  y.    Northeote^    1    Swanst. 

566. 
Lloyd  y.  Lloyd,  4  Beay.   231  ;    s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  S27. 
Eaeum  y.  Appleford^  5  Myl.  &  Cr.  56 ; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 
81. 

Mr*  Little^  for  the  children  of  Mary 
Thompson,  insisted  that  there  had  been 
no  lapse  whateyer,  either  in  favour  of 
the  residuary  legatee  or  the  next-of-kin. 
That  the  testator  intended  the  amount 
excepted  out  of  the  residuary  gift  to  be 
6,100/.  was  plain  beyond  reasonable  doubt 
by  the  expression  he  had  used—'*  which 
will  just  make  their  legacy  double  the  first 
bequest"  ;  and  he  intended  such  amount 
to  be  giyen  to  the  relations  mentioned  'Mn 
the  fore  part  of  this  instrument,"  these 
relations  being  his  three  brothers  and  six 
sisters,  '*or  their  legal  representatives," 
which  words  must  be  held  to  apply  as 
well  to  the  deferred  legacies  as  to  the 
legacies  immediately  payable;  for  as  to 
the  immediate  legacies,  those  words  con- 
stituted a  gift  by  substitution  to  the  next- 
of-kin  of  the  legatees,  in  case  of  the  death 
of  those  legatees  before  the  death  of  the 
testator,  and  the  postponed  legacies  were 
intended  to  be  given  in  the  same  manner. 
That  such  words  would  properly  bear  that 
construction  was  plain  from— • 

TidweU  v.  Ariel,  3  Madd.  403. 

Gittings  y.  M'DermoU,  2  Myl.  &  K. 
69 ;  s.  c.  2  Law  J.  Rep.  (n.s.) 
Chanc.  212. 

Bridge  y.  Ahhot,  3  Bro.  C.C.  224. 

Long  v.  BlaehaU,  3  Yes.  486. 

Walter  v.  Meakin,  6  Sim.  148 ;  s.  o. 
2  Law  J.  Rep.  (n.s.)  Chanc.  173. 

Cotton  y.  Cotton,  2  Beav.  67 ;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  349. 

Miliom  V.  Awdry^  5  Yes.  465. 

[Lord  Justice  Tobneb.— The  words 
*'  legal  representatives"  are  those  used  in 
the  Statute  of  Distributions.] 

Sir  Francis  Qoldsmid  and  Mr,  Kingdon^ 
in  support  of  the  decision  of  the  Yice 
Chancellor,  argued  that  where  a  sum  of 


money  is  taken  out  of  the  residue  for  a 
particular  purpose,  if  that  purpose  failed, 
the  sum  fell  back  into  the  residue,  which 
was  the  case  in  the  present  instance.  All 
the  authorities  on  the  subject  had  been 
reviewed  by  Yice  Chancellor  Kindersley 
in  Re  Crawford' a  Truets  (1),  to  which, 
as  well  as  the  following  cases,  they  re- 
ferred.— 

Smith  y.  Barnehy,  2  Coll.  728 ;  s.  c. 
16  Law  J.  Rep.  (n.s.)  Chanc.  466. 

Jamee  v.  Irving,  10  Beav.  276. 

Corbyn  v.  French,  4  Yes.  418,  435. 

Cambridge  Y,  Roue^  8  Ibid.  12. 

July  4.^LoBD  Justice  Knight  Bbuce. 
-—Upon  this  appeal  there  are  three  points 
for  decision,  each  arising  on  the  construc- 
tion of  the  will  of  Miles  Whitelock,  a  trader 
or  merchant  in  the  city  of  London,  who 
died  in  the  month  of  November  1817,  and 
who  was  survived  by  his  widow,  who  was 
the  residuary  legatee  mentioned  in  his  will« 
for  many  years.  The  bill  has  not  set  out 
the  whole  of  the  will,  but  probably  enough, 
and  all  that  is  important ;  that  statement 
is  not  quite  accurate,  but  still  it  is  not  im- 
portantly erroneous.  The  will,  when  pro- 
duced here  and  examined  by  ourselves, 
appeared  to  be  entirely  in  the  testator's 
handwriting,  and  was  altered  and  cor- 
rected in  more  than  one  place.  The 
entire  instrument,  which  uniformly  re- 
presented amounts  not  by  figures,  but 
in  words,  was  to  this  effect :— -[Here 
his  Lordship  read  the  will.]^The  words 
"or  to  their  legal  representatives,"  and 
the  words  "one  hundred,"  following  the 
words  "four  thousand,"  are  interlined; 
and  in  the  same  passage  the  word  "  four" 
appears  to  have  been  originally  written 
*'five."  As  I  understand,  two  of  the 
nephews  mentioned  died  in  the  testator's 
lifetime,  but  after  the  date  of  the  will;  and 
Mary  Thompson,  a  sister  of  the  testator, 
also  died  within  the  same  period.  The 
points  argued  were  three :  first,  whether, 
by  the  words  "  or  to  their  legal  represen- 
tatives," interlined  in  the  will,  each  or  any 
of  the  legacies  to  Mary  Thompson  and  the 
two  nephews  was  prevented  from  lapsing, 
that  is,  whether  it  went  by  substitution. 


(I)  2  Drew.  2S0;   8.c.  28  Law  J.  Kep.  (n.s.) 
Chanc.  625. 
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lo  the  eicecutors  or  to  the  next-of-kin  oi 
the  legatees.  I  think  that  it  was  not  As 
to  the  first  legacy  the  words  in  question 
are  applied  only  to  the  event  of  the  death 
of  the  legatee  happening  after  his  own 
death,  and  before  the  expiration  of  the  two 
years  for  which  payment  of  that  legacy  was 
to  be  postponed ;  and  as  to  the  other  two 
legacies,  if  the  words  can  be  conceiyed  to 
have  any  application,  they  can  apply  only 
in  the  event  of  the  death  of  the  legatees 
after  his  own  death,  and  before  the  death 
of. his  wife,  during  whose  lifetime  there 
was  postponement  of  payment.  Therefore, 
there  was  a  lapse  of  the  legacy  to  Mary 
Thompson,  who  had  died  as  I  have  stated. 
Then,  as  to  the  second  point,  it  was  argued 
that  the  lapsed  portion  did  not  fall  into  the 
residue,  to  tlie  wife  as  residuary  legatee, 
but  lapsed  as  undisposed  of  to  the  tes« 
tator's  next-of-kin.  I,  however,  think 
that  the  right  of  the  residuary  legatee  is 
not  taken  away ;  but  my  clear  opinion  is, 
that  the  legacies  were  liable  to  all  the  in- 
cidents of  lapse  in  the  ordinary  way,  and 
the  exception  following  the  residuary  gift 
and  the  word  "  only"  in  that  clause,  were 
not  intended  to  prejudice  or  affect  the  wife's 
interest,  except  as  to  the  amount  of  the 
4,1001.  According  to  my  judgment,  there 
has  not  been  an  intestacy,  total  or  partial. 
Then,  as  to  the  third  point,  the  first  seven 
legacies  given  by  the  will  amount  together 
to  6,100/. ;  and  it  was  argued  that,  by  force 
of  the  words  of  the  will,  '*  which  will  just 
make  their  legacies  double  the  first  bequest,** 
the  expression  '*  four  thousand  one  hun* 
dred  pounds"  ought  to  be  read  '*  six  thou- 
sand  one  hundred  pounds."  This  con- 
struction has  appeared,  and  it  still  appears 
to  be  plausible,  although  the  appellant  by 
that  contention  calls  on  the  Court  to  read 
the  word  "  just"  as  meaning  "  exactly." 
The  testator  must  clearly  have  ma&de  a 
miscalculation  or  mistake;  but  does  it 
follow  that  he  meant  to  give  6,100/.  ?  I 
am  not  satisfied  of  that ;  I  think  the  tes- 
tator must  have  intended  to  give  only 
4,1001.  of  postponed  legacies,  though  erro- 
neously calculating  the  amount  of  his  pre- 
vious bequests.  At  all  events,  his  expres- 
sion is  "  four  thousand  one  hundred,"  from 
which  there  should  be  no  departure,  unless 
plainly  there  is  aliter  senauSf  and  on  the 
entire   iiill  it  is  not  clear  to  me  aliter 


iensuisse  ie$iatarem  ;  this  does  not  elemrly 
appear  upon  considering  the  whole  instm* 
ment.  I  cannot  say  that  I  differ  from 
the  conclusion  in  favour  of  the  residuary 
legatee,  at  which  the  Vice  Chancellor  has 
arrived. 

Lord  Justice  Turnbr. — The  testator 
has  by  will  given  to  each  of  his  three  bro- 
thers and  six  sisters,  or  their  legal  repre- 
sentatives, a  sum  of  500/.9  and  those  lega- 
cies, together  with  other  legacies,  amount 
to  6,100/.  He  then  gives  to  his  father  and 
mother  an  annuity  of  100/.  Upon  the  pro- 
duction of  the  original  will,  it  appeared  that 
the  words  *'  or  to  their  leg^  representa- 
tives" had  been  interlined ;  that  the  word 
*'  four"  was  written  in  a  different  ink»  and 
was  written  over  another  word,  whieht  mi 
far  as  I  am  able  to  judge,  had  been  the 
word  ^^^Yt*'*  Vice  Chancellor  Sir  John 
Stuart  has  declared  that,  according  to  the 
true  construction  of  the  will,  the  testator's 
widow,  Sarah  Whitelock,  is  entitled  to  the 
whole  of  the  testator's  estate  except  the 
legacies  and  the  sum  of  4,100/.,  which  was 
to  be  apportioned  in  a  certain  nianner 
amongst  the  legatees;  and  the  widow 
having  died  subsequently  to  the  decree, 
his  Honour  has,  by  a  subsequent  order, 
declared  that  Mary  Thompson  and  two 
of  the  testator's  nephews  having  died 
in  the  lifetime  of  the  testator,  the  legacies 
given  to  them  have  lapsed,  and  that  Sarah 
Whitelock,  the  widow,  is  entitled  to  them. 
These  were  the  orders  under  appeal.  The 
first  and  most  important  question  arises 
upon  the  decree,  the  appellant  contending 
that  the  exception  from  the  residuary  gift 
ought  to  have  been  6,100/.,  and  not  4,100/.; 
and  he  so  contended  on  the  ground  that  it 
was  the  intention  of  the  testator  that  the 
legacies  to  his  relations  should  be  doubled 
upon  the  death  of  his  widow,  and  that 
6,100/.  being  required  to  double  the  lq[a- 
cies,  "four  thousand  one  hundred"  had 
been  written  by  mistake  for  "  six  thousand 
one  hundred."  It  may  well  be  that  the 
Court  will  set  right  such  an  error  or  mis- 
take as  this,  for  it  is  the  duty  of  the  Court 
to  carry  the  intention  of  a  testator  into 
effect,  and  if  it  is  clearly  demonstrated 
that  the  intention  is  different  from  what  n 
expressed  by  the  words,  the  Court  will,  as 
a  general  rule,  pay  more  r^^srd  to  the 
intention  than  to  the  words.  But  this  mle 
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must  be  acted  on  with  the  utmost  caution. 
It  was  well  said  in  Mellish  v.  Mellish  (2), 
that  "  the  rule  is,  that  wherever  there  is  a 
clear  mistake  or  a  clear  omission,  recourse 
is  to  be  had  to  the  general  scope  of  the 
will,  and  the  general  intention  to  be  coU 
lected  from  it;  but  the  first  thing  to  be 
proved  is  that  there  is  a  mistake.     I  do 
not  find  enough  to  convince  me  that  there 
is  a  mistake ;  and  whenever  it  comes  to  a 
doubt,  the  safest  way  is  to  adhere  to  the 
words."    In  the  present  case  there  does  not 
appear  to  be  a  clear  mistake;  it  therefore 
eomes  to  a  doubt.  This  is  the  will  of  a  testa- 
tor, engaged  in  trade,  who  must  be  presumed 
to  have  been  fully  competent  to  make  such 
calculations  as  were  here  required.     The 
will  itself  is  wholly  in  his  own  handwriting, 
and  he  has  himself  altered  it,  and  must, 
therefore,  twice  over  have  made  the  mis- 
take,  if,  indeed,  there  is  any  mistake  at  all. 
There  was  deliberation,  and  the  testator 
does    not  say  that  "four  thousand  one 
hundred  pounds"  will  *' exactly"   make 
their   legacies   double,   but   that    it   will 
*' just"  make  them  double.    It  is  possible 
that  he  may  have  meant  **  nearly."    But  I 
attach  nogreat  weight  to  this.  Looking  at  all 
the  circumstances,  I  cannot  bring  my  mind 
to  a  judicial  conclusion  that  there  is  any 
mistake  at  all.    I  adopt  what  was  said  by 
Sir  Pepper  Arden,  in  Mellish  v.  MeUish^ 
that  the  safest  way  is,  when  it  comes  only 
to  a  doubt,  to  adhere  to  the  words.    Upon 
these   considerations,   therefore,    I    agree 
irith  the  Vice  Chancellor.  The  other  points 
relate  to  the  order  made  on  the  petition. 
It  was  contended,  by  the  appellant,  that 
the  shares  of  the  deceased  legatees  do  not 
form  part  of  the  residue,  but  that   the 
i,100/.  being  excepted  from  the  residue, 
those  shares  go  to  the  next-of-kin;  but 
hercs  again,  I  think  this  contention  cannot 
be  maintained.     The  4,l00l.  is  given,  not 
^s  part  of  the  residue,  but  as  an  exception 
Oat  of  it.    A  more  plausible  claim  was  ad- 
vanced   by  Mr.  Little  on   behalf  of  the 
estate  of  a  sister  who  died  in  the  testator's 
lifetime,  but  this  will  depend  wholly  on 
there  being  a  gift  by  way  of  substitution 
by  virtue  of  the  words  of  the  will  *'  or  to 
tiieir  legal  representatives."    But  I  do  not 
think   tihat  those  words  could  affect  the 


decision  as  to  the  part  of  the  4,100/., 
the  only  point  now  in  dispute.  I  agree 
with  the  Vice  Chancellor  as  to  all  the  points, 
and  the  appeals  must  be  dismissed,  but 
vrithout  costs. 


M 
March 


.R.     1 
jh  22.  j 


RHEDEN  V,  WESLEY. 


Practice^^  Evidence — CrosS'Examination 
on  Answer. 

Upon  a  notice  of  motion  for  a  decree  a 
plaintiff  may  cross- examine  a  defendant 
on  his  answer,  but  other  defendants  may 
object  to  such  cross- examination  being  read 
as  evidence  against  them. 

After  notice  of  motion  for  a  decree  wit" 
nesses  in  chief  cannot  be  examined. 

An  administration  suit  was  instituted,  by 
a  party  interested  in  the  testator's  estate, 
against  the  two  executors  and  against 
other  parties  interested.  The  executors 
alone  were  required  to  answer  the  bill. 
They^ut  in  separate  answers.  The  plain- 
tiff served  the  defendants  with  a  notice  of 
motion  for  a  decree,  and  he  added  to  it  a 
notice  that  he  should  cross-examine  the 
executors  on  their  answers,  and  also  that 
he  should  examine  witnesses  in  chief. 

The  executors,  when  before  the  exa- 
miner, objected  that  the  plaintiff  had  no 
right  to  examine  them  upon  their  answers. 
They  also  insisted  that  he  had  no  right  to 
examine  witnesses  in  chief. 

The  examiner  certified  these  objections 
to  the  Court. 

Mr.  Waller,  for  the  plaintiff,  insisted 
that  the  plaintiff  had  a  right  to  cross-exa- 
mine the  executors  on  their  answers— 
fVightman  v.  Whiddon  (1). 

Mr.  Smythe  and  Mr.  Surrage,  for  the 
executors. — The  plaintiff  cannot  examine 
the  executors  on  their  answers :  it  would 
be  evidence  against  the  executors  and 
against  all  the  other  defendants.  The 
plaintiff  must  confine  himself  to  the  exa- 
mination in  chief.  The  case  cited  had 
reference  to  an  application  for  an  injunc- 
tion, and  not  to  a  motion  for  a  decree. 


(2)  4  Yes.  4A. 


(1)  23  Beav.  397. 
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The  Master  of  the  Rolls. — The 
plaintiff  is  entitled  to  cross-examine  the 
defendants  on  their  answers.  If  it  is  in- 
tended to  use  the  answer  of  one  defendant 
or  the  evidence  taken  on  his  cross-exami* 
nation  upon  it  against  other  defendants, 
those  defendants  roust  have  liberty  to 
cross-examine  him  upon  it.  The  order, 
therefore,  must  be  made  without  prejudice 
to  the  right  of  such  of  the  defendants  as 
are  not  to  be  cross-examined  to  object  that 
the  evidence  taken  on  such  cross-examina- 
tion ought  not  to  be  used  against  them. 
The  plaintiff  is  not  entitled  to  examine 
witnesses  in  chief. 


A      •!  Ol  K     POLITAN  SALOON  OM- 

Apnl  Zl.  ^    ^^^yg  COMPANY. 

CoBtsSei-off. 


.  An  order  was  made  against  the  plaintiff 
for  payment  of  the  costs  of  an  application 
for  an  injunction,  and  execution  was  issued 
upon  failure  of  payment  by  the  plaintiffs  but 
no  return  had  been  made  to  the  writ.  The 
defendants  were  subsequently  ordered  to  pay 
the  costs  of  an  application  to  dismiss  the  plain^ 
tiff*s  bill.  An  appeal  by  the  plaintiff  against 
the  first  decision  of  the  Court  was  still  pend- 
ing.  The  defendants  moved  to  set  off  their 
costs  against  those  ordered  to  be  paid  by  the 
plaintiff.  The  motion  was  granted,  upon  the 
defendants  undertaking  not  to  levy  for  more 
than  the  balance;  and  as  the  defendants 
had  not  applied  for  a  set-off  when  the  order 
was  made  against  them,  no  costs  as  to  this 
application  were  given  on  either  side. 

On  the  21st  of  July  1858,  the  plaintiff 
in  this  case  moved  for  an  injunction  to 
restrain  the  defendants,  the  Metropolitan 
Saloon  Omnibus  Company,  from  issuing 
certain  debentures  alleged  to  be  contrary 
to  the  powers  of  their  act  of  parliament. 
The  Court,  upon  that  motion,  refused  the 
injunction,  and  ordered  the  plaintiff  to  pay 
the  costs,  which  amounted,  upon  taxation, 
to  about  81/.  The  defendants,  being  unable 
to  obtain  payment  of  these  costs,  issued 
process  against  the  plaintiff  in  respect  of 
such  costs,  but  the  sheriff  had  as  yet  made 
no  return  to  the  writ.  The  decision,  upon 
the   application    for  an   injunction,   was 


appealed  against  to  the  Lords  Justices^ 
who  differed  in  their  opinion,  and  the  deci- 
sion of  this  Court  was  therefore  confirmed. 
The  plaintiff  then  appealed  to  the  House 
of  Lords,  and  that  appeal  was  still  pend- 
ing. On  the  25th  of  March  last  the  defen- 
dants moved  to  dismiss  the  plaintiff's  bill, 
for  want  of  prosecution,  but  that  motion 
was  refused,  with  costs;  the  costs  amount- 
ing to  about  21/.  A  motion  was  now  made 
on  behalf  of  the  defendants  that  they  might 
be  at  liberty  to  set  off  the  costs  ordered  to 
be  paid  by  them  on  the  25th  of  March* 
against  the  costs  ordered  to  be  paid  by  the 
plaintiff  to  them  under  the  order  of  the 
21st  of  July  1858. 

Mr.  Hastings,  in  support  of  the  motion^ 
submitted  that  the  defendants  were  entitled 
to  set  off  their  costs  against  the  plaintiff's 
costs,  and  cited — 

Cattell  V.  Simons,  6  Beav.  304 ;  s.  e. 

14  Law  J.  Rep.  (n.s.)  Chane.  139. 

Lee  V.  Pain,  4  Hare,  201,  256 ;  s.  e. 

14  Law  J.  Rep.  (n.s.)  Chanc.  346. 
Hawkins  v.  Hall,  4  Myl.  &  Cr.  280  ; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Cbanc.  225. 

Mr.  Glasse,  for  the  plaintiff,  contended 
that  the  special  circumstances  of  this  ease 
would  preclude  the  defendants  from  the 
right  to  a  set-off.  The  defendants  had 
already  issued  process  against  the  plaintiff 
in  respect  of  these  costs,  and  no  return  bad 
yet  been  made,  and  there  was  an  appeal 
still  pending;  therefore  the  time  had  not  yet 
arrived  for  dealing  with  the  costs.  More- 
over, the  defendants  ought  to  have  asked 
for  a  set-off  at  the  time  when  the  order  for 
costs  was  made  against  them  ;  and  even  if 
they  now  succeeded,  they  ought  to  pay 
the  costs  of  this  application. 

Mr*  Hastings  was  heard  in  reply. 

KiNDBRSLBT,  V.C. — It  appears  in  this 
case  that  an  order  was  made  for  payment 
of  costs  by  the  plaintiff  in  July  1858, 
and  up  to  ^is  time  nothing  has  been  paid 
by  him,  but  it  does  jjMt  follow  that  no- 
thing will  be  obtained  upon  the  execation 
of  the  writ.  If  the  writ  had  not  been  issoed, 
or  if  a  return  of  nuUa  bona  had  been  made, 
then  there  would  have  been  no  difficulty ; 
but  I  cannot  assume  that  such  a  return 
will  be  made.   The  pendency  of  an  appeal 
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IS  no  gronnd  for  refusing  a  motion  of  thid 
natnre,  nor  does  it  prevent  the  execution 
of  the  writ,  no  special  order  to  that  effect 
haying  been  made  by  the  Court  of  Appeal* 
I  think,  under  the  circumstances,  the  defen* 
dants  are  entitled  to  set  off  the  costs  they 
have  been  ordered  to  pay  to  the  plaintiff 
against  those  ordered  to  be  paid  by  the 
plaintiff,  and  should  give  an  undertaking 
not  to  levy  for  more  than  60/.,  being  the 
difference  after  the  set-off.  As  to  the  costs 
of  this  application,  I  should  infer  from 
the  language  of  the  Master  of  the  Rolls, 
in  Catlell  v.  Sirnam,  that  he  considered  it 
right  to  order  the  person  against  whom  the 
application  for  a  set-off  was  made,  to  pay 
the  costs  of  the  motion;  but  I  do  not  think 
that  course  consistent  with  justipe.  On 
the  other  hand,  it  does  not  appear  to  me 
to  be  right  that  the  party  against  whom 
the  application  is  made  should  have  his 
costs;  and  considering  that  the  defendants 
ought  to  have  applied  to  set  off  their  costs 
when  the  order  was  made  against  them, 
I  shall  grant  the  present  application  with- 
out costs  on  either  side. 


KlNDERSLBT,  V.C.7    BKADLEY  V.  BEVING- 

May  4.         J  ton. 

Practice — Trial  of  Question  of  Fact  ly 
a  Jwy—2\  4-  22  Vict.  c.  27. 

/i  cause  being  ready  for  hearing  upon 
bill  and  answer  and  affidavits^  a  preliminary 
motion  was  made  under  the  statute  21  ^  22 
Fid.  c.  27t  that  a  jury  might  be  summoned 
to  try  certain  disputed  questions  of  fact  :— 
Held,  in  conformity  with  a  decision  of  the 
Af  aster  of  the  Rolls^  that  the  act  was  only 
intended  to  apply  to  cases  in  whieh^  under 
the  old  practice^  an  issue  would  have  been 
directed  at  the  hearing. 

This  was  a  bill  for  taking  the  accounts 
of  a  partnership.  The  answer  had  been 
put  in^  and  evidence  had  been  gone  into 
upon  affidavit,  and  the  cause  was  set  down 
for  hearing.  A  motion  was  now  made  on 
behalf  of  the  plaintiff,  under  the  act,  21  & 
22  Vict.  c.  27^  that  the  following  questions 
of  fact  arising  in  the  cause  might  be  tried 
by  a  common  jury  before  the  Court :— ^ 
first,  whether  there  was  any  agreement 
between  the  plaintiff  and  the  defendant  to 


divide  the  net  profits  of  the  straw  depart- 
ment of  the  defendant's  business  from  the 
25th  of  December  1857  until  the  winding 
up  of  the  said  department?  secondly,  in 
case  the  aforesaid  question  should  be 
answered  in  the  affirmative,  then,  whether 
the  said  agreement  provided  for  the  calcu- 
lation and  ascertainment  of  the  said  net 
profits ;  and,  if  so,  in  what  manner  were 
the  said  net  profits  to  be  calculated  and 
ascertained  ?  thirdly,  in  case  the  first  ques- 
tion should  be  answered  in  the  affirmative, 
then,  whether  the  said  agreement  was  to 
divide  in  the  proportion  of  one-half  of  the 
said  profits  to  the  plaintiff  and  one-half  to 
the  defendant's  firm  ? 

The  motion  was  supported  by  an  affi<* 
davit  of  the  plaintiff's  solicitor,  that  he 
believed  the  questions  were  such  as  ought 
to  be  tried  by  a  jury,  and  by  the  answers 
and  affidavits  in  the  cause ;  and  it  was  now 
asked  that  a  day  might  be  fixed  for  the  trial  of 
the  said  questions  of  fact,  and  that  an  order 
might  be  made  for  the  sheriff  to  summon 
a  common  jui^  for  such  trial,  or  that  such 
other  order  might  be  made  as  to  the  Court 
should  seem  fit. 

Mr,  Higginst  in  support  of  the  motion^ 
contended  that  it  was  competent  for  the 
Court  to  make  an  order  of  this  nature  at 
any  period  of  the  suit.  The  3rd  section 
of  the  act  made  it  lawful  for  the  Court  to 
**  cause  any  question  of  fact  arising  in  any 
suit  or  proceedings  to  be  tried  by  a  special 
or  common  Jury  before  the  Court  itself." 
It  had  been  held,  in  the  case  of  George  v. 
Whitmore  (1),  that  such  an  order  could 
only  be  made  after  the  cause  shall  have 
come  on  for  hearing ;  but  this  never  could 
have  been  the  intention  of  the  act,  for  if 
that  was  to  be  the  practice  the  cause  would 
have  to  be  tried  twice  over,  first  upon 
affidavit,  and  then  upon  vivd  voce  evidence 
before  a  jury.  The  act  provided  that  the 
question  of  fact  should  be  reduced  into 
writing,  in  such  form  as  the  Court  should 
direct,  and  the  Court  would  be  able  to 
settle  the  terms  of  the  issue  by  looking  at 
the  evidence  which  had  been  taken  upon 
affidavit  without  hearing  the  cause  through- 
out. It  was  evident  that  the  act  intended 
that  the  Court  should  be   at  liberty  to 

(Y)  7  W.  Rep.  225;  8.C.  ontMs  p.  720. 
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direct  a  trial  by  jury  at  any  stage  of  the 
cause  on  a  preliminary  motion,  for  other- 
wise the  utility  of  the  act  would  be  com- 
pletely neutralized.  The  affidavits  in  this 
ease  shewed  that  the  evidence  was  contra- 
dictory upon  matters  of  fact ;  and  under 
the  old  practice  this  was  a  case  in  which 
an  issue  would  have  been  directed,  and 
therefore  it  was  a  proper  case  for  a  jary 
to  be  summoned  under  the  act. 

Mr.  Baily  and  Mr.  MartindaU  appeared 
for  the  defendant,  but  were  not  called 
upon  to  address  the  Court, 

•  K1NDER8LET,  V.C. — The  words  of  the 
act  woald,  no  doubt,  appear  to  favour 
the  plaintiff's  construction ;  but  the  point 
has  already  been  decided  by  the  Master 
of  the  Rolls  in  the  case  of  George  v.  Whit* 
more^  and  in  that  decision  I  entirely  agree. 
My  opinion  is,  that  the  act  was  only 
Intended  to  apply  to  cases  in  which  under 
the  old  practice  an  issue  upon  a  matter  of 
fact  might  have  been  directed  either  at 
the  hearing  or  upon  an  interlocutory  appli- 
cation, otherwise  the  Court  might  be  called 
upon  to  go-  into  the  whole  of  the  evidence 
merely  for  the  purpose  of  deciding  whether 
there  is  a  question  proper  to  be  referred  to 
a  jury,  and  what  that  question  is  to  be. 
Without  hearing  all  the  evidence  taken  in 
the  cause,  the  Court  cannot  ascertain  that 
question  so  as  to  exercise  its  discretion 
under  the  act.  Agreeing  as  I  do  with  the 
decision  of  the  Master  of  the  Rolls,  I  must 
dismiss  this  motion  with  costs. 


Stuart 
June 


In  the  matter  of  the  trus- 
tees* RELIEF  ACT,  AND 
OF  THE  TRUSTS  OF  THE 
WILL  OF  JOHN  BOOTH. 


Probate  Duty — Confirmation  of  Will  in 
Scotland—Statute  21  ^  22  VicU  c.  56. — 
'Domicile-Jurisdiction. 

Where  a  testator  died  domiciled  in  Scot" 
landf  and  entitled  to  property  in  Scotland^ 
and  also  to  a  fund  standing  in  this  court, 
and  his  executor,  after  the  passing  of  the 
statute  21  ^  22  yict.  e,  56,  obtained  a 
grant  of  confirmation  of  the  testator^s  will 
in  Scotland,  which  he  afterwards  got  sealed 
under  the  siaiute  in  England, — Held,  that 


this  Court  had  no  jurisdiction  to  queotion 
the  scale  at  which  the  probate  duty  upon  the 
fund  in  court  had  been  assessed  by  the  Scotch 
Commissary  Court, 

This  was  a  question  arising  out  of  the 
new  act  (21  &  22  Vict*  c.  56),  extending 
the  effect  of  probates  in  England  and 
Ireland,  and  confirmations  of  wills  in 
Scotland,  over  all  parts  of  the  United 
Kingdom. 

The  act,  section  9,  gives  power  In  the 
case  of  a  person  dying  domicfled  in  Scot- 
land, and  having  assets  in  England  or 
Ireland  as  well  as  in  Scotland,  to  the 
Commissary  Court  of  Scotland,  to  grant 
confirmation  to  his  executors,  which  shall 
extend  over  all  his  effects,  in  whatever  part 
of  the  United  Kingdom  they  may  be  situ- 
ated; and  the  executors  in  Scotland  are 
to  make  an  inventory  of  all  his  assets  in 
all  parts  of  the  United  Kingdom,  and  to 
pay  the  probate  duty  on  all. 

The  12th  and  ISth  sections  then  provide 
that  the  confirmation  being  produced  in 
the  Probate  Courts  of  England  or  Ireland, 
and  sealed,  shall  thenceforth  have  the 
effect  of  an  English  or  Irish  probate* 
"  In  the  present  case,  the  testator,  William 
Booth,  died,  domiciled  in  Scotland,  and 
entitled  to  property  in  Scotland,  and  lo  a 
reversionary  interest  in  a  fund  in  England, 
expectant  on  the  death  of  a  tenant  for  life. 

The  testator  died  in  1838;  the  tenant 
for  life  did  not  die  until  1857;  and  the  tes- 
tator's executors  did  not  oh  tain  confirmation 
of  his  will  until  December  1858,  after  the 
passing  of  the  new  act. 

They  included  in  the  inventory  of  the 
testator's  assets  the  English  fund  which 
had  just  fallen  into  possession,  and  paid 
the  duty  upon  it,  calculated  according  to 
the  Scotch  law. 

According  to  the  custom  of  the  Scotch 
Courts,  the  duty  was  calculated  on  the 
value  of  the  reversion  at  the  death  of  the 
testator,  and  was,  therefore,  very  much 
less  than  the  duty  which  would  have  been 
payable  in  England,  where  it  is  calculated 
on  the  value  of  the  fund  when  it  falls  in. 

Mr.  Dickinson^  in  support  of  a  petition 
by  the  executors,  asked  for  payment  to 
them  of  the  fund  which  had  been  paid  into 
court  under  the  Trustees'  Relief  Acts. 
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Mr,  Hanson,  for  the  Commissioners  of 
Inland  Revenue,  claimed  duty  upon  the 
fand  ealcolated,  as  was  the  custom  in  Eng- 
land, upon  the  value  of  the  fund  at  the 
death  of  the  tenant  for  life. 

Mr,  Dickinson,  in  reply,  submitted  that 
the  amount  of  the  duty  had  been  settled 
by  the  Scotch  Commissary  Court,  a  Court 
of  competent  jurisdiction  for  that  purpose, 
and  that  this  Court  would  not  disturb  that 
settlement. 

Stuart,  V.C.  disclaimed  any  jurisdic- 
tion to  decide  the  question;  but,  upon  the 
pardes  expressing  their  desire  to  have,  and 
conaenting  to  be  bound  by,  his  decision 
upon   it,   his   Honour  observed  that  the 
grant  of  confirmation  having  been  regularly 
obtained  in  Scotland,  the  grantee  became 
absolutely  entitled,  under  the  recent  sta- 
tttta,  to  have  it  sealed  in  England  without 
farther  inquiry ;  the  effect  being  to  confer 
on  him  in  England  the  same  rights  as  if  he 
bad  obtained  probate  in  England.     But  if 
this  Court  were  to  sit  in  judgment  on  the 
regularity  or  irregularity  of  the  grant  in 
Seotlandy  the  intention  of  the  legislature 
in  passing  the  act  would  be  defeated,  and 
the  act  itself  rendered  worse  than  useless. 
His  opinion,  therefore,  was,  that  this  Court 
was  bound  by  the  proceedings  of  the  Scotch 
Commissary  Court,  and  that  no  additional 
duty  could  be  claimed.' 


'  BRISTOW  9.  WHITMORE. 


Wood,  V.C. 

1858. 

May  4,  27,  29; 

Dec.  21. 

L.C. 

1859. 

June  8,  4. 

Ship  and  Shipping — Expenses  connected 
Meith  Freight — Indemnity  of  Master — Plead- 

A,  the  master  of  a  vessel,  at  the  Mauri- 

UmSs  in  April  1856,  entered  into  a  charter* 

party,  under  seal,  therein  describing  him- 

melf  as  commander   and  owner,    with   the 

eommiesariat  officer  there,  for  the  conveyance 

of  troops  to  Gravesend,  and  paid  certain 

monies  and  incurred  liabilities  for  fitting  up 

the  vessel  for  the  purpose.    In  the  following 

nonih  A,  entered  into  another  charter-party, 

N«w  SwaoB,  XXVIII.— Chaho. 


not  under  seal,  at  the  Cape  of  Good  Hope, 
for  the  conveyance  of  other  troops,  and, 
thereupon,  paid  further  sums  and  incurred 
further  liabilities  to  enable  him  to  perform 
the  contract.  In  October,  T,  the  owner, 
became  bankrupt,  having  previously  mort- 
gaged the  vessel  to  R,  ^  F,  who,  upon  its 
arrival  in  the  Thames,  seized  it.  The  bills 
drawn  by  A.  upon  T,  the  owner,  were  dis- 
honoured, and  A.  filed  a  bill  against  T,*s 
assignees  and  R.  S^  F,  praying  a  declaration 
that  he  was  entitled  to  be  repaid  and  indem- 
nified out  of  the  fund  due  from  the  Admiralty 
on  account  of  the  freight,  and  the  Commis- 
sioners of  the  Admiralty  paid  the  amount 
into  court : — Held,  by  Wood,  V.C,  that  A. 
was  entitled  to  be  reimbursed  out  of  the 
fund ;  but,  upon  appeal  to  the  Lord  Chancel" 
lor,  this  decision  was  reversed. 

The  Court  has  not  jurisdiction  to  declare 
an  equitable  right  on  behalf  of  the  legal 
owner  of  property,  without  something  on 
which  the  Court  can  act. 

The  plaintiff  in  this  case  was  the  master 
of  the  ship  Kenilworth,  of  580  tons,  of 
which  John  Beckwith  Towse  was  the  sole 
owner,  and  the  bill  was  filed  for  a  declara- 
tion of  his  rights  under  the  following  cir- 
cumstances :*- 

On  the  19th  of  April  1856  the  ship  was 
lying  in  the  harbour  of  Port  Louis,  in  the 
Mauritius,  and  on  that  day  a  charter-party 
was  concluded  at  Port  Louis  between  the 
plaintiff  (described  as  commander  and 
owner  of  the  ship)  and  Commissary  Gene- 
ral Laidley,  the  senior  commissariat  officer 
at  the  Mauritius,  on  behalf  of  the  Lords 
Commissioners  of  the  Admiralty,  for  the 
conveyance  of  troops  to  Gravesend ;  and 
thereby,  amongst  other  things,  the  plaintiff 
agreed  to  provide  and  issue  to  the  troops 
and  other  persons  embarked,  during  the 
time  they  were  on  board,  sweet  and  whole- 
some provisions,  according  to  a  specified 
scale  ;  the  quality  of  which  provisions  was 
to  be  approved  by  a  board  of  officers 
appointed  to  inspect  them.  The  vessel 
was  to  be  provided  with  a  supply  of  pro- 
visions equal  to  twenty-four  weeks*  con- 
sumption, and  the  owner  to  find  water  in 
sufficient  quantity,  as  well  as  fuel  for  the 
voyage ;  in  consideration  of  which  it  was 
agreed  that  the  plaintiff  should  be  paid  for 
the  passage  and  accommodation  (including 
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victualling)  of  each  officer  65/.,  of  each 
non-commissioned  officer  and  private  sol- 
dier 29/.  105.,  of  each  woman  25/.,  and  of 
each  child  often  years  and  ahove  15/.;  and 
the  plaintiff  engaged  to  put  up,  at  the 
expense  of  the  ship,  such  fittings,  berths, 
tables,  &c.  as  might  be  required  for  the 
men,  women  and  children,  the  whole  to  be 
subject  to  the  approval  of  the  Deputy 
Quartermaster- General.  It  was  further 
agreed  that  the  payments  should  be  made 
after  the  accounts  were  passed  at  the  re- 
spective offices,  by  navy  bills  in  the  custom- 
ary manner,  but  not  before  all  government 
stores,  &c.  put  on  board  had  been  account- 
ed for,  in  failure  of  which  the  value  of 
the  deficiency  was  to  be  paid  for  or  abated 
from  the  freight.  For  the  due  performance 
of  this  charter-party  the  plaintiff  bound 
himself  in  the  penalty  of  100/.,  and  the 
document  was  signed  and  sealed  by  both 
the  contracting  parties. 

To  enable  the  plaintiff  to  comply  with 
the  charter-party,  large  quantities  of  pro- 
visions and  other  necessaries  were  pur- 
chased and  put  on  board  at  Port  Louis; 
and  other  expenses  were  incurred  previ- 
ously to  commencing  the  voyage,  amount- 
ing altogether  to  810/.  12^.  9d,,  of  which 
the  plaintiff  paid  64/.  17^.  2d,  out  of  his 
own  money,  and  drew  bills  for  the  residue 
upon  the  owner. 

The  ship  sailed  from  Port  Louis  on  the 
19th  of  April  1856,  and  touched  at  the 
Cape  of  Oood  Hope,  where,  on  the  27th  of 
May,  another  charter-party,  not  under  seal, 
was  entered  into  between  the  plaintiff  and 
John  Nugent  Macgregor,  the  acting  naval 
storekeeper  at  the  Cape,  for  the-  Commis- 
sioners of  the  Admiralty,  for  the  convey- 
ance of  other  troops,  women,  children,  bag- 
gage and  stores,  at  the  rate  of  45/.  for  an 
officer,  19/.  15^.  for  each  man,  15/.  lOs,  for 
each  woman,  and  10/.  for  each  child ;  and 
it  was  stipulated  that  the  vessel  should  be 
provided  and  fitted  up  according  to  the 
annexed  Inspection  Report,  as  to  accom- 
modation, ventilation,  fumigation  and  all 
other  requisites,  at  the  expense  of  the 
vessel. 

To  enable  the  plaintiff  to  comply  with 
the  terms  of  this  second  charter-party, 
large  quantities  of  provisions  and  other 
necessaries  were  purchased  and  put  on 
board,  and  other  expenses  were  incurred. 


amounting  to  700/.  15$,  1</.,  of  which  the 
plaintiff  paid  27/.  7'.  9d.  out  of  his  own 
money,  and  drew  a  bill  upon  Towse,  the 
owner,  for  the  residue. 

On  the  29th  of  October  1856  Towse 
became  bankrupt,  and  the  bills,  on  arriving 
at  maturity,  were  dishonoured,  and  one 
of  the  indorsees  commenced  an  action  and 
recovered  judgment  against  the  plaintiff  for 
the  amount. 

The  defendants  W.  R.  Robinson  and 
John  Fleming  were  mortgagees  of  the  ship, 
under  an  indenture  of  mortgage,  executed 
previously  to  the  bankruptcy,  and  they 
gave  notice  of  their  claims  to  the  Commis- 
sioners of  the  Admiralty,  who,  in  conse- 
quence of  such  notice,  and  also  of  the 
refusal  of  the  assignees  in  bankruptcy  to 
authorize  the  payment  to  the  plaintiff  of 
the  amount  due  under  the  charter-parties, 
refused  to  pay  the  amount  of  the  freight 
until  the  right  thereto  should  have  been 
determined  by  a  competent  tribunal.  The 
bill,  therefore,  was  filed  against  the  assig- 
nees in  bankruptcy  of  Towse  and  the  mort- 
gagees; and  it  prayed  that  it  might  be 
declared  that  the  plaintiff  was  entitled  to 
be  repaid,  out  of  the  monies  so  due  from 
the  Commissioners  of  the  Admiralty,  the 
sums  paid  by  him  out  of  pocket,  and  also 
to  be  indemnified  out  of  Uie  same  monies 
against  the  amounts  of  the  several  bills, 
and  all  costs  incurred  by  him  in  relation 
thereto  ;  and  that  such  indemnity  might 
be  made  available  for  his  protection  in 
such  a  manner  as  to  the  Court  should 
seem  fit. 

Mr,  Roll  and  Mr.  Baggallay^  for  the 
plaintiff,  were  about  to  open  the  case, 
when— 

Mr.  Amphleit  and  Mr.  E,  Macnaghteu 
objected  that  the  Court  had  no  jurisdiction 
to  make  such  a  declaration  as  was  asked 
by  the  prayer.  Notwithstanding  the  Isige 
words  of  the  15  &  16  Vict.  c.  86.  s.  50, 
a  bill  for  a  declaratory  order  alone  could 
not  be  maintained,  unless  the  plaintiff  was 
entitled  to  consequential  relief — Jaektom 
V.  Turnley  (I) 

Wood,  Y.C.  reserved  his  judgment  upon 
the  point,  and  the  case  was  then  argued 


(I)  1  Drew,  617;  8.  c.  22  Law  J.  lUp.  (sa) 
Cbanc.  949. 
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upon  the  question  whether  the  plaintiff 
was  or  was  not  entitled  to  a  lien  upon  the 
freight  for  the  expenses  and  liahilitiei 
incurred  by  him  in  pursuance  of  the  char- 
ter-parties, in  supplying  provisions  and 
fittings,  and  otherwise  putting  the  ship  in 
a  condition  to  earn  the  freight. 

Mr,  G.  M,  Giffard  appeared   for   the 
assignees  in  bankruptcy   of  Towse,   the 
owner. 
The  following  cases  were  cited  :— 
Hussey  ▼.  Christie,  9  East,  426 ;  s.  c. 

13  Yes.  594,  600. 
Smith  V.  Plummer,  1  B.  &  Aid.  575. 
Morrison  v.  Parsons,  2  Taunt.  407. 
Kerswill  v.  Bishop^  2  Cr.  &  J.  529 ; 
8.  c.  2  Tyrw.  602  ;  1  Law  J.  Rep. 
(n.s.)  Exch.  227. 
Gibson  y.  In^o,  6  Hare,  112. 
Stainbank  v.  Penning,  1 1  Com.  B.  Rep. 
51 ;    s.  c.  20  Law  J.  Rep.  (n.s.) 
C.P.  226. 
Samsun  v.  Braggington,  1  Yes.  443. 
Caio  V.  Irving,  5  De  Oex  &  Sm.  210 ; 
8.  c.  21  Law  J.  Rep.  (n.s.)  Chanc. 
675. 
Curling  y.  Long,  1  Bos.  8t  P.  634. 
AUager  y.   the   St,   Katherine*s^Dock 
Company,  14  Mee.  &  W.  794  ;  s.  c. 
15  Law  J.  Rep.  (n.s.)  Exch.  34. 
Wilkins  y.  Carmichaelf  Dougl.  101. 

May  27.— Wood,  Y.C— I  haye  made 
up  my  mind  as  to  the  rights  of  the  parties, 
but  I  feel  great  difficulty  in  determining 
anything,  in  consequence  of  the  objections 
raised  by  Mr.  Amphlett ;  and  if  they  are 
not  waived  I  do  not  know  what  I  can  do 
but  let  the  cause  stand  oyer,  with  liberty 
for  the  plaintiff  to  take  such  proceedings 
as  be  may  be  adyised.    It  strikes  me  there 
is  no  power  in  this  Court  to  make  any 
declaration  without  something  upon  which 
the  Court  can  act.     If  the  Court  can  act 
upon  anything  in  the  cause — if  it  has  juris- 
diction to  act — it  may  waive  acting,  and 
may  make  the  declaration  ;  but  if  there  is 
no  jurisdiction  to  act  I  cannot  make   a 
mere  declaration.    I  have  turned  over  very 
carefully  in  my  mind  every  way  in  which 
it  was  suggested  that  I  could  interfere  by 
injunction  ;  but  what  have  I  to  enjoin  the 
defendants  from  doing  ?     I  cannot  enjoin 
them  from  asserting  that  they  have  the 
legal   right  to  recover  the  fund.     I  am 


exceedingly  sorry  that  I  am  driven  to 
such  a  position  as  that,  and  I  wish  very 
much  that  the  Lords  Commissioners  of  the 
Admiralty  could  be  persuaded  to  pay  the 
money  into  court  in  the  suit.  I  have  clearly 
made  up  my  own  tnind  as  to  the  merits 
of  the  case,  but  I  do  not  see  my  way  to 
dealing  with  it,  or  how  I  can  do  more  than 
say  that  the  suit  may  stand  over,  with 
liberty  for  the  plaintiff  to  take  such  pro- 
ceedings as  he  may  be  advised  for  the  re- 
covery of  the  fund. 

Mr,  Baggallay,"^!  understand  your 
Honour  comes  to  the  conclusion,  that  this 
Court  has  no  power  to  declare  an  equit- 
able right.  What  we  ask  is  a  declaration 
of  an  equitable  right. 

Wood,  Y.C. — I  consider  that  I  have 
not  the  power  to  declare  an  equitable  right 
on  behsJf  of  the  legal  owner  of  the  pro- 
perty. 

Mr,  Baggallay, — But  where  that  .legal 
owner  cannot  enforce  his  legal  right. 

Wood,  Y.C— You  see  you  can  enforce 
it  by  petition  of  right,  and  that  is  the 
difficulty.  If  you  like  it,  I  will  dismiss  the 
bill,  so  that  you  may  raise  that  question ; 
or  the  cause  may  stand  over,  with  liberty 
to  you  to  take  such  proceedings  as  you 
may  be  advued,  and  liberty  to  either  party 
to  apply. 

Ultimately  it  was  arranged  that  the 
cause  should  stand  over  until  the  29th  of 
May,  for  the  plaintiff  to  consider  what 
course  he  would  adopt. 

May  29.— Mr.  Rolt  mentioned  that  the 
Lords  Commissioners  of  the  Admiralty  had 
consented  to  pay  the  money  into  court, 
with  the  leave  of  the  Court,  and  the  cause 
was  ordered  to  stand  over,  with  liberty  for 
them  to  do  so.  This  having  been  done 
accordingly,  on 

Dec.  21 ,  Wood,  Y.C.  delivered  judgment 
as  follows. — The  case  that  arose  upon 
this  bill  was  a  question  as  to  the  right  of 
Mr.  Bristow,  the  master  of  a  ship  called 
The  Kenilworth,  to  be  recouped  certain 
sums  which  he  had  advanced  in  perform- 
ance specifically  of  the  contracts  entered 
into  by  him,  on  behalf  of  the  owners,  with 
the  agent  of  the  Commissioners  of  the 
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Admiralty  for  the  Mauritius,  for  the  tran8«> 
port  of  troops,  be  having  entered  into  two 
contracts,  one  at  the  Mauritius  and  the 
other  at  the  Cape.  One  contract,  which 
is  under  seal,  is  an  instrument  in  which  he 
describes  himself,  somewhat  incorrectly,  as 
the  master  and  owner  of  the  vessel.  That 
contract  is  dated  the  19th  of  April  1856. 
The  other  contract  is  dated  the  27th  of 
May.  It  is  not  under  seal,  but  a  mere 
memorandum  of  agreement  between  the 
agent  of  the  Admiralty  and  Mr.  firistow, 
therein  described  as  the  master  of  the 
ship.*-[His  Honour  stated  the  effect  of 
the  two  contracts  and  the  facts  of  the  case 
as  above  detailed,  and  proceeded  as  fol- 
lows:]— -Those  two  being  the  contracts, 
what  happened  was  this.  The  master  him- 
self found  some  money  for  the  purpose  of 
making  those  fittings  which  are  specifi- 
cally mentioned  in  the  contract.  The 
master,  with  respect  to  the  provisioning 
of  the  vessel  according  to  the  terms  of  the 
contract,  drew  bills  on  the  owner,  Mr. 
Towse,  two  of  which  bills  were  current  at 
the  time  of  the  filing  of  this  bill ;  and,  in 
the  mean  time,  Mr.  Towse,  in  England, 
being  in  a  state  bordering  on  insolvency, 
makes  an  assignment  to  the  two  principal 
defendants,  Mr.  Robinson  and  Mr.  Flem- 
ing ;  he  makes  a  transfer  of  the  ship  prior 
to  her  arrival  in  England,  and  afterwards 
becomes  bankrupt.  There  is  also  a  Mr. 
Morice  who  had  some  claim  or  lien  on  the 
fund,  but  he  raises  no  discussion  on  it,  and 
the  assignees  of  the  bankrupt  raise  no 
question  with  regard  to  this  freight;  so 
that  the  whole  question  is  between  the 
plaintiff  and  the  defendants  Fleming  and 
Robinson,  who  claim,  under  the  assign- 
ment from  Towse,  an  interest  in  the 
freight,  on  the  ground  that  the  ship 
passed  to  them,  and  they  took  possession 
of  it  as  owners,  claiming  as  mortgagees 
before  the  cargo  was  fully  discharged  ; 
and,  therefore,  within  the  principle  of  the 
authorities,  it  is  said  that  is  time  enough 
to  arrest  the  freight,  and  make  themselves 
masters  of  the  freight.  If  it  turned  on  that 
.  alone,  I  confess  I  should  not  think  that  I  was 
justified  in  deciding  against  their  claim,  on 
the  ground  that  some  of  the  troops  had 
been  disembarked.  The  whole  delivery 
of  the  troops  does  not  seem  to  have  taken 
place,  and,  on  the  evidence,  it  would  ap- 


pear to  me  as  if  they  have  brought  them- 
selves within  those  authorities  which  say 
that,  in  that  position,  they  had  made  them- 
selves masters  of  the  ship  so  far  as  that 
would  give  them  a  title  to  the  freight  in 
question. 

I  have  been  looking  through  the  autho- 
rities on  the  question,  how  far  the  master 
is  or  is  not  entitled  under  the  very  peculiar 
circumstances  of  this  case  to  be  repaid  out 
of  the  freight  these  particular  charges,  which 
are  charges  contained  in  the  contract  itself, 
and  which  were,  in  &ct,  payments  made 
in  performance  of  the  contract.  As  regards 
the  general  law,  no  doubt,  by  a  number  of 
cases,  by  degrees  it  has  been  settled  that, 
in  the  first  place,  notwithstanding  the 
Roman  Law,  and  the  law  of  almost  every 
foreign  country,  does  give  to  the  master 
a  power  not  only  to  hypothecate  the  ship 
by  way  of  bottomry,  or  otherwise  for  the 
purpose  of  raising  supplies,  but  g^ves  bim 
a  lien  for  the  expenditure  he  may  have 
been  put  to  in  respect  of  the  ship  and  its 
repairs,  or  any  other  matter  which  may  be 
necessary  and  incidental  to  the  due  per- 
formance of  the  ship's  voyage;  our  law  does 
not  adopt  that  view,  and  in  Hussejf  v.  CkrU- 
tie  it  was  held,  after  considerable  dis- 
cussion on  a  case  sent  from  the  Court  of 
Chancery,  where  a  different  view  seemed 
to  be  held  in  some  degree  by  the  Lord 
Chancellor,  that  there  was  no  such  lien  on 
the  ship.  In  that  case,  however,  the  Court 
said,  that  as  no  opinion  was  asked  as  to 
the  master's  lien  on  the  freight,  they  ab- 
stained from  giving  any.  In  a  subsequent 
case  of  Smith  v.  Plummer^  which  is  a 
leading  case  on  the  subject  of  the  freight 
itself,  it  was  decided  by  the  Court  that  this 
lien  could  not  be  claimed  by  the  master  in 
respect  of  freight,  and  in  respect  of  monies 
which  had  been  advanced  by  him  in  order 
to  put  the  ship  into  a  condition  in  which 
she  was  able  to  obtain  a  charter-party.  The 
circumstances  of  that  case  were  these  :— 
The  ship  required  repairs  before  any  char- 
ter-party could  be  obtained  at  all.  One 
Mr.  Thompson  was  the  person  abroad  who 
lent  the  money  to  the  master,  the  master 
drawing  bills  on  the  owners.  Thompson 
also  procured  the  charter-party.  He  was 
entitled  by  arrangement  with  the  master  to 
be  paid  a  premium  in  respect  of  so  pro- 
curing a  charter-party,  and  for  that  pe- 
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miam  and  for  the  repairs  necessary  to  bring 
the  ship  into  a  condition   to  obtain   the 
charter-party    the  bills  were   given,  and, 
under  these  circumstances,  the  Court  held 
that  there  was  no  lien  on  the  freight.  There 
the  question  arose  upon  two  sums  of  money: 
one  the  sum  which  was  advanced  under  the 
circumstances   I  have  described,  and  the 
other  a  sum  of  150/.  which  was  paid  to  the 
captain  by  the  consignees  of  the  goods  after 
notice  that  the  freight  was  the  property  of 
another  person,  was  paid  by  them  in  Eng- 
land, and  was  attempted  to  be  supported 
by  them  as  being  an  advance  made  for  the 
current  purposes  of  the  ship.     The  judg- 
ment of  Lord  Ellenborough,  which  is  very 
short,  is  this :  He  says,  "  The  owner  has, 
undoubtedly,  the  primary  right  to  receive 
the  freight  and  to  sue  the  consignees  of  the 
goods  for  it;  and  whether  the  master  has 
any  right  to  receive  the  freight  from  tbem 
as  against  his  owners  will  depend  upon  the 
question,  whether  he  has  any  lien  upon 
die  freight.     In  the  first  place,  he  has  no 
lien  on  the  ship  for  his  wages;   then  as 
to  the  advances  made  abroad,  they  may 
indeed  constitute  a  debt  due  to  him  from 
the  owners,  but  he  has  no  lien  for  them. 
The    case  of  fVilkins   v.    Carmichael  de- 
cided that  a  captain  of  a  ship  has  no  lien 
on  the  ship  for  wages,  stores,  or  repairs 
done  in   England,  and  Httssey  v.  Christie 
decides  that  he  has  none  for  money  ex- 
pended or  debts  incurred  by  him  for  repairs 
on  the  voyage.    Then,  if  he  has  no  lien  on 
the  ship,  as  appears  from  these  cases,  he  can 
bave  none  upon  the  freight,  as  the  lien  on 
the  freight  is  consequential  to  the  lien  upon 
the  ship;  and  here  there  is  the  additional 
circuna stance,  that  it  is  not  proved  that 
^htae  advances  abroad  were  made  for  the 
^rrent  expenses  of  the  ship.     There  is, 
^erefore,  in  this  case  no  pretence  for  the 
Ken  on  the  part  of  the  master,  through  whom 
Uie  defendant   sets  up  this  claim."     So, 
^gain,  Mr.  Justice  Abbott,  as  he  then  was, 
in  speaking  of  the  150/.,  says,  "  It  is  said 
that  the  advance  of  the  150/.  to  the  master 
Was  made  to  enable  him  to  defray  the  cur- 
Tent  expenses  of  the  vessel;  but  it  is  not 
stated    that  these  current   expenses  were 
actually  paid  by  him,   and   for  anything 
that  appears,  the  owners  might  have  fur- 
nished him  with  money  for  that  purpose. 
It  is  not  necessary  to  say  what  the  law 


would  be  if  the  money  had  been  advanced 
abroad,  and  had  been  actually  applied  to 
the  expenses  of  the  ship,  for  this  takes 
place  after  the  arrival  of  the  ship  in  the 
river  Thames;  and  it  is  quite  sufRcientfor 
the  decision  of  the  present  case  to  say  that 
an  advance  of  money  to  enable  the  master 
to  defray  the  current  expenses  in  England 
cannot  be  considered  as  a  part  payment  of 
freight  to  the  owners  by  the  consignees." 
I  notice  those  observations,  both  of  Lord 
Ellenborough,  that  there  was  no  evidence 
that  the  advances  were  made  for  the  current 
expenses  abroad  as  regards  the  first  por- 
tion of  the  case,  and  of  Lord  Tenterden, 
that  clearly  as  to  150/.  they  were  made  for 
current  expenses  in  England,  if  at  all,  and 
therefore  there  was  no  necessity  justifying 
expenditure  on  the  part  of  the  master,  as 
having  a  considerable  bearing  on  the  ques- 
tion now  before  me  of  the  expenses  incurred 
by  the  master,  not  in  order  to  obtain  a 
freiglit,  nor  merely  for  the  current  ex- 
penses after  the  freight  had  been  obtained; 
but  the  position  appears  to  me  to  be  much 
higher,  the  money  being  actually  advanced 
under  the  contract,  and  in  fulfilment  of  it. 
I  have  looked  through  numerous  autho- 
rities cited  by  Mr.  Amphlett,  and  other 
cases  which  his  citation  of  those  authorities 
enabled  me  to  discover,  but  I  do  not  find 
any  case  in  which  a  precise  determination 
has  been  come  to  as  to  what  would  be  the 
position  of  the  master  borrowing  money 
for  the  purpose  of  current  expenses  abroad. 
In  this  particular  case  there  seems  to  be 
that  which  is  difi*erent  entirely  from  every 
one  of  the  cases  cited,  and  the  difi^erence  is 
this  :  the  expenses  incurred  by  the  master 
in  the  present  case  were  entirely  and  simply 
in  fulfilment  of  the  contract  which  he  had 
made  on  behalf  of  the  owners.  He  con- 
tracts, on  the  part  of  the  owners,  to  fit  up 
a  certain  ship  in  a  specified  manner  ;  it  is 
not  the  general  case  of  doing  certain 
repairs  to  the  ship  in  order  that  she  may 
be  able  afterwards  on  a  charter-party  being 
made  to  earn  a  freight ;  and  it  is  not  the 
ordinary  supply  of  wages  to  the  crew  while 
earning  the  freight  under  the  charter-party  ; 
but  it  is  a  specific  part  of  the  charter- 
party  in  each  of  these  cases,  the  charter 
under  seal  in  the  one  case  and  the  agree- 
ment in  the  other,  that  there  should  be 
certain  fittings  and  certain  provisions  pro- 
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vicled ;  and  it  is  made  a  specific  part  of 
the  contract  that  if  the  provisions  are  not 
according  to  a  specified  quality  there  is  to 
be  a  deduction  from  the  freight  in  that 
respect.  It  is  the  case  of  the  master  buy- 
ing on  behalf  of  the  owners  property  which 
is  to  be  paid  for  in  express  terms,  according 
to  the  amount  supplied ;  and  the  question 
then  really  is,  simply,  whether  the  person, 
whoever  he  be,  whether  the  owner,  or 
assignee  by  way  of  mortgage  of  the  ship, 
or  the  person  entitled  to  hold  the  freight, 
can  claim  all  the  benefit  of  the  contract 
without  fulfilling  any  part  of  it  himself, 
but  leaving  the  whole  to  be  fulfilled  by 
another.  It  seems  to  me  that  this  is  a 
case  entirely  different  from  all  that  have 
been  cited.  It  is  simply  the  case  of  a 
contract  entered  into  by  the  master  for  the 
owners,  performed  by  the  master  for  the 
owners,  and  for  whoever  takes  the  freight. 
Qui  sentit  commodum  aeniire  debet  et  onus. 
It  is  impossible  to  say  that  they  can  take 
the  whole  of  the  freight,  not  submitting  to 
perform  the  very  contract  which  has  been 
entered  into  and  performed  on  their  part 
by  the  master  in  respect  of  the  obligations 
that  were  entered  into  by  the  charter- 
party. 

There  is  one  remark  to  be  made  on  one 
of  the  two  instruments  which,  I  think, 
would  clearly  entitle  the  master,  indepen- 
dently of  these  considerations,  but  I  have 
been  unwilling  to  rest  my  judgment  on 
that  technical  view,  namely,  that  it  is  by 
deed.  One  of  the  charter-parties  was  made 
by  the  piaster  treating  himself  as  owner, 
and  was  made  by  deed.  He  binds  himself 
under  the  penalty  of  100^.  for  the  fulfil- 
ment of  the  contract ;  and  it  is  quite  clear 
as  to  that,  that  the  owner  could  not  him- 
self sue  for  the  freight,  as  he  could  under 
the  charter-party  merely  effected  on  behalf 
of  the  ship  by  the  master,  in  which  case 
either  the  master  or  owner  can  sue.  The 
owner  if  he  chooses  to  sue  can  do  so  in- 
stead of  the  master;  but  as  regards  the 
contract  under  seal  the  master  alone  would 
be  the  person  to  sue,  as  is  emphatically 
stated  by  Chief  Justice  Abbott  in  his  work 
on  Shipping,  referring  to  Atkimon  v.  CoteS' 
worth  (2),  where  the  contrary  case  existed, 
in  which,  the  contract  not  being   under 

(2)  3  B.  &  C.  647;  8.C  3  Law  J.  Rep.  K.B.  104. 


seal,  it  was  held  that  the  owner  could  sue, 
but  that  it  would  have  been  different  if  the 
contract  had  been  under  seal.  Now  the 
master,  if  he  were  the  person  to  sue,  clearly 
on  receiving  this  money,  though  he  would 
receive  it  as  a  trustee  of  course  for  the 
owners,  would  be  entitled,  by  way  of  set- 
off, to  deduct  all  the  monies  which  he  had 
expended  in  earning  the  money  in  ques- 
tion. That,  however,  would  not  apply  to 
the  other  contract,  and  I  have  had,  therefore, 
to  consider  in  both  cases  what  was  the 
right  course  to  adopt. 

As  regards  the  other  charter-party,  it 
may  be  observed  that  the  parties  claiming 
by  assignment,  as  the  mortgagees  do  in 
this  instance,  the  payment  to  them  would 
be  a  good  payment.  Yet,  there  again, 
according  to  Morrison  v.  Parsons^  the 
action  would  have  to  be  brought  in  the 
name  of  the  original  owner  or  the  original 
contractor,  and  could  not  be  brought  by 
the  assignees  in  their  own  names  ;  but  it 
does  not  appear  to  me  that  that  would 
make  any  difference  in  favour  of  the  master. 
As  regards  that  second  instrument,  there- 
fore, I  was  bound  to  consider  what  the 
effect  was  on  the  whole  of  this  contract  as 
to  the  right  of  the  master  to  say,  I  have 
fulfilled  ail  the  terms  and  conditions  of 
this  contract,  and  everybody  who  takes 
the  freight  is  bound  by  those  conditions ; 
and  I  have  come  to  the  conclusion  that 
the  plaintiff  is  entitled  to  be  repaid  every- 
thing which  he  paid  in  the  way  of  per- 
formance of  the  specific  obligations  entered 
into  by  that  contract.  That  does  not  ex- 
tend to  the  wages,  as  to  which  nothing  is 
said  by  the  bill,  but  the  payments  and 
liabilities  for  the  fittings,  and  the  payments 
and  liabilities  for  the  provisions  of  the  ship. 

The  difficulty  that  arose  when  the  case 
was  before  me  originally,  was  one  which  I 
felt  to  be  insuperable  in  point  of  law.  The 
Lords  Commissioners  of  the  Admiralty 
had  not  paid  the  money  and  would  not 
pay  it,  in  consequence  of  a  notice  from 
Mr.  Amphlett's  clients  of  their  claim.  The 
money,  therefore,  was  in  a  position  in 
which  neither  party  could  get  it,  except 
by  a  petition  of  right.  Then  I  was  asked 
by  the  bill  to  make  a  declaration  of  the 
right,  in  order  to  guide  the  Lords  Commis- 
sioners of  the  Admiralty  to  a  conclusion. 
There  was  no  other  relief  whatever  that 
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could  be  given,  and  it  did  appear  to  me 
that    nothwithstanding    the    passages   in 
the    Chancery    Amendment    Act,   which 
pointed  to  the  Court  making  declarations, 
when  declarations  alone  are  necessary,  still 
the  cases   in  which   this  could   be  done 
must  be  cases  in  which  there  is  otherwise 
jurisdiction  in  the  Court,   and  in  which 
some  other  operation  is  to  take  place  than 
a  mere  declaration.   In  other  words,  it  was 
not  intended  by  that  act  of  parliament  that 
this  Court  should  have  a  power  of  declara- 
tion, which  has  often  been  adyocated  as  a 
desirable  and  necessary  thing  to  be  exer- 
cised by  the  Court,  but  which  certainly  at 
present  it  does  not  possess.     Therefore  I 
did  not  see  any  mode  of  giving  relief  to  the 
plaintiff  as  matters  then  stood.    Since  that 
time,  upon  a  suggestion  I  made  at  the 
hearing,  the  Lords  Commissioners  of  the 
Admiralty  have  paid  the  money  into  court, 
and  the  cause  having  stood  over  for  that 
purpose,  it  appears  to  me  that  a  portion 
of  the  costs  should  be  paid  to  Mr.  Amphlett's 
clients,  the  cause  having  been  brought  on 
prematurely  in  a  state  in  which  no  decree 
could  be  made.     It  was  no  fault  of  those 
defendants  that  matters  were  not  in  that 
position,  and  if  the  plaintiff  had  not  been 
able  to  procure  the  Commissioners  to  pay 
the   money  into   court,  the   consequence 
must  have  been  that  the  bill  would  have 
been  dismissed,  though,  certainly,  in  such 
a  case,  without  costs.     I  think,  therefore, 
it  will  be  proper  to  give  Mr.  Amphlett's 
clients  all  costs  incurred  since  the  day  when 
the  cause   was   in  the  paper  before   for 
judgment.     The  order  which  I  now  pro- 
pose to  make  is  this :  the  Lords  Commis- 
sioners for  executing  the  office  of  Lord 
High  Admiral  of  the   United    Kingdom 
having  paid  into  the  Bank  of  England,  to 
the  credit  of  this  cause,  the  sum  of  3,155/. 
ISs.  6d.  in  respect  of  the  freight  herein 
mentioned,  declare,  that  the  plaintiff  F. 
Bristow  is  entitled  as  against  all  persons 
interested  in  the  freight,  contracted  to  be 
paid  under  or  by  virtue  of  the  deed  of  the 
19th  of  April  1856,  and  the  agreement  of 
the  27th  of  May  1856  respectively,  to  be 
indemnified  out  of  the  freight  in  respect  of 
all  payments  and  liabilities  made  and  in- 
curred by  the  plaintiff,  in  the  fulfilment  of 
the  obligations  specifically  imposed  by  the 
said  contracts  respectively,  on  the  owners 


of  the  vessel,  as  to  the  fitting  and  provision- 
ing of  the  said  ship,  and  also  in  respect  of 
the  costs  of  this  suit.  Then  inquire  what 
payments  have  been  made  or  liabilities 
incurred  by  the  plaintiff  in  respect  of  such 
fittings  and  provisions.  Tax  the  costs  of 
the  plaintiff  up  to  and  including  the  27th 
of  May  1858,  the  day  on  which  the  cause 
was  ordered  to  stand  over,  and  also  the 
costs  of  prosecuting  the  said  inquiry  and 
carrying  the  directions  hereby  given  into 
effect;  and  also  including  the  sum  of 
78/.  18j.  6d,  paid  in  respect  of  brokerage; 
and  also  tax  the  costs  of  the  defendants 
Robinson  and  Fleming  since  the  27th  of 
May  1858,  up  to  and  including  this  hear- 
ing. And  let  the  plaintiff  pay  to  them  the 
amount  of  their  costs  when  so  taxed,  and 
let  out  of  the  said  sum  of  3,155/.  18i.  6i., 
the  amount  which  in  prosecuting  the  in- 
quiry hereinbefore  directed  shall  be  certi- 
fied to  have  been  paid  by  the  said  plaintiff, 
and  which  he  is  liable  to  pay,  be  paid  to 
the  plaintiff;  and  let  thereout  also  the 
amount  of  the  said  taxed  costs  of  the  plain- 
tiff be  paid,  &c. ;  and  let  the  residue  of 
the  said  cash  be  paid  to  the  defendants 
Robinson  and  Fleming.  Liberty  to  apply. 

June  3,  4.— From  this  decision  Robin- 
son and  Fleming  appealed. 

Mr,  Rolt  and  Mr.  Baggallay  appeared 
for  the  plaintiff,  the  respondent. 

Mr.  Amphleit  and  Mr.  E.  Macnaghien, 
for  the  appellants. 

In  addition  to  the  cases  cited  in  the 
Court  below,  the  following  were  referred 
to:— 

Stainhank  v.  Shepard,    13    Com.    B. 

Rep.  418  ;  s.  c.  22  Law  J.  Rep.  (n.s.) 

Exch.  341. 

Higgins  v.  Senior,  8  Mee.  &  W.  834 ; 

s.  c.  11  LawJ.  Rep.  (n.s.)  Exch.  1 99. 

Beckham  v.  Drake,  9  Mee.  &  W.  79  ; 

s.c.  11  Law  J.  Rep.  (n.s.)  Exch. 

201. 

Lindsay  v.  Gibbs,  22  Beav.  522  ;  s.  c. 

on  appeal,  anie,  692. 
Lister  v.  Pagn,  1 1  Sim.  348. 
Gladstone  v.  Birley^  2  Mer.  401. 

The  Lord  Chancellor. — The  question 
in  this  case  is,  whether  the  master  of  a 
vessel  has  any  equitable  right  to  indemnity 
out  of  the  freight  in  respect  of  advances 
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made  and  bills  of  exchange  drawn  by  him 
for  the  purpose  of  enabling  him  to  adapt 
the  vessel  to  the  specific  performance  of 
two  charter-parties,  which  he  entered  into 
with  the  Commissioners  of  the  Admiralty, 
at  the  Mauritius  and  the  Cape  of  Good 
Hope;  the  former  being  under  seal  and 
the  latter  not  under  seal. 

The  bill  was  filed  praying  that  it  might 
be  declared  that  the  plaintiff  is  entitled  to 
be  repaid  out  of  the  monies  due  from  the 
Commissioners  of  the  Admiralty,  the  sum» 
of  64/.  ]7i.  2d.  and  27/.  7s.  9i.,  and  also 
to  be  indemnified  out  of  the  said  monies 
against  the  amount  of  the  several  bills,  and 
against  all  claims  and  demands  whatftoever 
which  have  been  or  may  be  made  upon 
him,  by  reason  or  on  account  of  such  bills, 
or  any  of  them,  and  against  all  costs  and 
expenses  which  have  been  or  may  be  in- 
curred or  sustained  by  him  in  relation 
thereto. 

Upon  the  case  coming  on  to  be  heard 
before  Vice  Chanceller  Wood,  his  Honour 
was  of  opinion  that  he  had  no  jurisdiction 
under  the  50th  section  of  the  act  of  the 
15  &  16  Vict.  c.  86,  or  otherwise,  to  make 
a  declaration  of  right,  unless  it  were  one 
upon  which  the  Court  could  act  by  grant- 
ing consequential  relief,  and  he  decided 
that  he  had  no  jurisdiction  to  entertain  the 
suit,  unless  the  Commissioners  of  the 
Admiralty  would  consent  to  pay  the  fund 
into  court.  This  was  afterwards  done,  and 
on  the  final  hearing  in  court  the  Vice  Chan- 
cellor pronounced  a  decree,  by  which  he 
declared  that  the  plaintiff  was  entitled  tc^ 
be  indemnified  out  of  the  freight  in  respect 
of  all  payments  and  liabilities  made  and 
incurred  by  the  plaintiff  in  fulfilment  of 
the  obligations  specifically  imposed  by  the 
said  contracts  respectively,  on  the  owners 
of  the  vessel,  as  to  the  fittings  and  pro- 
visions of  the  said  ship,  and  also  in  respect 
of  the  suit.  Against  this  decree  the  petition 
of  appeal  was  presented. 

[After  stating  the  circumstances  of  the 
case  his  Lordship  continued  :]-^In  deter- 
mining what  are  the  equitable  rights  of  the 
master  (if  any)  under  the  circumstances, 
it  will  be  necessary,  first,  to  ascertain  how 
the  matter  would  have  stood  at  law.  No 
question  has  been  raised  as  to  the  authority 
of  the  master  to  bind  the  owner  by  the 
charter-parties,  upon  the  ground  that  they 


are  contracts  not  relating  to  the  usual 
employment  of  the  vessel ;  it  must,  there- 
fore, be  .assumed  that  the  master  had  fall 
authority  to  enter  into  them.  It  has  been 
long  settled  that  the  master  of  a  vessel  has 
no  lien  upon  the  ship  or  the  freight  for 
money  which  he  may  have  expended  or 
liabilities  which  .he  may  have  incurred  for 
the  repairs  of  the  ship  or  for  stores  supplied 
to  her,  or  for  wages  which  he  has  paid,  or 
for  other  disbursements  which  he  has  made 
during  the  voyage.  This  was  determined 
as  to  the  ship  by  the  case  of  Hussey  v. 
Christie  and  others,  and  as  to  the  fireight 
by  the  case  of  Smith  v.  Plummer.  The 
law  upon  this  subject  having  been  esta- 
blished by  those  and  other  decisions,  it 
appears  to  be  a  superfluous  task  to  inquire 
into  the  Teasons  which  have  occasioned  the 
difference  between  the  rule  which  prevails 
in  this  country,  and  that  of  most  other 
foreign  countries  in  this  respect. 

It  may  have  been  partly  owing  to  the 
technical  nature  of  our  law  of  lien,  which 
requires  that  there  should  be  possession  of 
the  property  upon  which  it  attaches  to 
enable  a  party  to  enforce  it.  But  the 
master  is  only  the  servant  of  the  owner, 
and  therefore  cannot,  as  against  him,  have 
any  possession  of  the  ship  or  the  freight. 
He  may,  on  behalf  of  the  owner,  detain 
the  goods  of  a  consignee,  i.  e.,  assert  a  lien 
upon  them  until  the  freight  is  paid ;  but 
this  is  a  very  different  thing  from  convert- 
ing a  possession  of  ship  or  freight  in  his 
character  of  agent  for  the  owner  into  an 
independent  possession  of  his  own  to  en- 
force his  rights  against  the  owner.  Our 
law  may  also  have  proceeded  upon  a  view 
of  the  inconvenience  which  would  result 
from  allowing  the  master's  lien,  as  the 
owner  would  be  deprived  of  his  ship  and 
his  freight  until  he  had  first  settled  al) 
aceonnts  with' the  master.  But  that  which 
most  recommends  the  general  rule  is,  the 
power  which  the  master  has  of  pledging 
the  credit  of  the  owner,  or  of  hypatbecat- 
hig  the  vessel  for  necessary  repairs  and 
disbursements,  or,  according  to  the  case  of 
Stainhank  v.  Shepard^  of  doing  both,  pro- 
vided the  personal  credit  of  the  owner  is 
pledged,  and  the  hypothecation  of  the  ship 
is  made  by  separate  and  distinct  instru- 
ments. If,  therefore,  the  master  looses 
to  make  advances  himself^  and  he  finds 
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that  he  has  no  lien  for  them,  he  has  no 
right  to  complain,  hecause,  as  Mr.  Justice 
Bayley  says  in  Smith  y.  Plummer,  it  was  in 
his  power,  in  order  to  protect  himself  against 
any  loss  from  non-payment  of  wages,  or  for 
advances,  &c.   made  by  him  abroad,   to 
make  a  specific  bargain  with  the  owners 
and  require  security  for  the  performance  ; 
and  a  similar  remark  is  made  by  Lord 
Ellenborough,    in    Hussey    v.    Christie, 
"  If,"  he  says,  "  the  necessary  repairs  be 
done  abroad,  the  master  may  hypothecate 
the  ship  for  them,  and  it  is  his  own  fault 
if  he  subject  himself  to  any  personal  lia- 
bility, which  he  may  renounce."     Cases 
may  easily  be  suggested  in  which  it  would 
be  extremely  hard  upon  the  master  that 
he  should  not  have  the  power  of  satisfying 
himself  for  advances  which  he  has  made, 
by  means  of  a  lien,  was  here  his  personal 
expenditure  has  been  bestowed  upon  mat- 
ters of  absolute  necessity  from  an  utter 
inability    to    obtain    money,    either    by 
pledging  his  owner's  credit  or  by  hypothe- 
cation.    But  the  convenience  of  the  gene- 
ral  rule,  which   excludes   a  lien   by  the 
exercise  of  which  the  master  might  detain 
a  vessel  or  withhold  the  freight  until  a 
general    settlement  of  his  accounts  with 
the  owner,  more  than  compensates  for  an 
inconvenience  or  hardship  which  it  may 
produce  in  a  few  cases,  especially  as  is 
observed  by  Mr.  Justice  Bayley,  in  Smith 
V.  Plummert   "  If  any  hardship   arise   to 
the  master  from  this,  it  is  owing  to  his  hav- 
ing made  an  imperfect  bargain  with  his 
owners."     It  was  contended,  on  the  part 
of  tbe  plaintiff,  that,  in  the  case  of  Smith 
V.  Plummer^  the  question  of  a  lien  for  the 
current  expenses  of  the  vessel    was  left 
open  by  both  Lord  Ellenborough  and  Mr. 
Justice  Abbott.     With  respect  to  the  for- 
mer, I  do  not  think  that  the  mistake  im- 
puted  to  the  report,  by   Mr.  Amphlett, 
sufficiently  appears ;  although,  if  the  judg- 
ment be  read  as  it  stands,  his  Lordship 
seems  to  have  omitted  all  mention  of  the 
150/.,   which   was  claimed  as  a  distinct 
deduction   by  the  defendants,  as  a  part 
payment  of  the  freight.     He  had  already 
stated  his  opinion  that  for  the  advances 
made  abroad  the  master  had  no  lien.     But 
it  bad  been  observed  in  argument  that  it 
was    not  even  shewn  that  the  money  ad- 
vanced was  necessary  for  the  ship's  dis- 
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bursements,  and,  for  any  thing  that  appeared, 
it  might  have  been  advanced  to  the  master 
to  pay  his  own  wages.  This  Lord  Ellen- 
borough adopts,  and,  after  obsenring  that 
there  was  no  lien  either  upon  the  ship  or 
the  freight,  he  adds,  *'And  here  there  is 
the  additional  circumstance,  that  it  is  not 
proved  that  these  advances  abroad  were 
made  for  the  current  expenses  of  the 
ship."  As  if  he  had  said,  "  I  have  already 
stated  that  there  is  no  lien  generally,  but 
in  this  case  the  possibility  of  lien  is  ex- 
cluded by  the  absence  of  proof  that  the 
advances  were  for  current  expenses." 
Mr.  Justice  Abbott,  in  speaking  of  the 
current  expenses,  is  dealing  with  the  ad- 
vance of  1502.  to  the  master,  which  the 
defendants,  the  consignees,  claimed  as  a 
part  payment  of  the  freight,  as  it  was  made 
to  enable  him  to  defray  the  current  ex- 
penses of  the  vessel.  This  was  wholly  dis- 
tinct from  the  question  of  the  lien  by  the 
master,  of  which  he  had  previously  disposed. 
It  is  difficult  to  consider  the  question  of  a 
lien  for  the  current  expenses  of  a  vessel 
to  be  still  undetermined  when  it  has 
been  decided  that  the  master  has  no  lien 
for  disbursements  for  the  vessel,  unless 
some  distinction  can  be  suggested  between 
"  current  expenses "  and  ''disbursements," 
which  I  am  unable  to  perceive.  I  asked 
during  the  argument  whether  there  was 
any  case  to  be  found  in  which,  upon  the 
general  law  on  the  subject,  a  master  had 
been  allowed  to  have  a  lien  upon  ship  or 
freight  for  an  outlay  of  any  description 
made  by  him  for  the  purposes  of  the  voy- 
age, and  I  received  for  answer  that  there 
was  none.  But  it  was  contended  for  the 
plaintiff,  that  there  was  a  peculiarity  in 
this  case  which  distinguished  it  from  others 
which  were  mentioned  in  the  course  of  the 
argument;  that  the  money  laid  out  and 
the  liability  incurred  by  the  master  was 
only  useful  for  the  earning  of  the  particu- 
lar freight ;  that  it  was  a  necessary  ex- 
penditure according  to  the  stipulations  of 
the  charter-parties  to  enable  the  freight  to 
be  earned,  and  might  be  therefore  regarded 
as  an  outlay  upon  the  freight  itself.  Some 
doubt  was  expressed  in  the  course  of  the 
argument  whether  the  master  could  have 
hypothecated  the  vessel  in  order  to  obtain 
the  means  of  providing  the  fittings  and  the 
other  requisites  for  the  particular  voyage. 
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But,  if  the  engagement  was  not  foreign  to 
the  usual  employment  of  the  vessel  (which 
appears  to  have  been  taken  for  granted), 
and  the  master  had  therefore  authority  to 
bind  his  owner  by  the  charter-parties,  I  see 
no  reason  for  thinking  that  he  might'  not 
have  hypothecated  the  vessel  to  provide  for 
things  incident  and  necessary  for  the  due 
performance  of  the  contract  just  as  he 
might  to  enable  him  to  do  the  necessary 
repairs  to  render  the  vessel  seaworthy  for 
the  voyage,  without  which  the  contract 
would  be  equally  incapable  of  performance. 
I  have  endeavoured  in  vain  to  comprehend 
the  distinction  which  has  been  pressed 
upon  me  between  things  which  are  neces- 
sary to  adapt  a  vessel  to  the  particular  voy- 
age for  which  she  is  engaged,  and  those 
which  are  not  peculiar  to  any  one  voyage, 
but  which  are  common  to  all,  such  as  the 
repairs  of  the  vessel  and  the  provisioning 
of  the  crew.  All  alike  are  essential  to  the 
due  performance  of  the  contract,  all  are 
equally  an  expenditure  to  enable  the 
freight  to  be  earned  ;  without  them,  in  all 
cases,  the  particular  voyage  could  not  be 
performed,  and  as  the  freight  cannot  be- 
come due  until  the  determination  of  the 
voyage,  they  may  all  be  similarly  regarded 
as  an  outlay  upon  the  freight.  I  think, 
therefore,  that  there  is  nothing  peculiar 
to  this  case  to  remove  it  from  the  reach  of 
the  authorities  which  have  refused  a  lien 
to  the  master  of  a  vessel  for  advances 
made  by  him  for  the  purposes  of  the  voy- 
age. It  is  contended,  however,  that  there 
must,  at  least,  be  a  difference  in  this  case 
between  the  two  charter-parties  as  to  the 
right  of  the  master ;  and  that,  although  in 
the  one  not  under  seal  the  owner  might  have 
sued  in  his  own  name,  according  to  the 
cases  of  Higgins  v.  Senior  and  Beckham 
V.  Drake^  yet,  upon  the  contract  under 
seal,  the  action  could  only  be  brought  in 
the  name  of  the  master.  It  is  quite  true 
that  in  either  case  the  master  might  have 
sued  in  his  own  name  if  the  owner  had  not 
interposed,  and  that,  with  respect  to  the 
charter-party  under  seal,  the  owner  would 
have  been  entitled  to  have  brought  his 
action  in  the  name  of  the  master  upon 
indemnifying  him  against  the  costs.  If 
the  master  had  brought  the  action  and  had 
recovered  aiid  received  the  freight,  he  might 
have  paid  himself  the  advances  out  of  it ; 


for  the  owner  could  have  obtained  the 
money  from  him  at  law  only  by  an  action 
for  money  had  and  received,  in  which  the 
master  might  have  set  off  the  money  he  had 
advanced,  but  he  would  have  obtained  no 
indemnity  against  his  liability  on  the  bills. 
I  do  not  see  what  equitable  rights  the  plain- 
tiff has  beyond  those  which  he  would  have 
had  at  law.  The  mortgagees  would  clearly 
have  been  entitled  to  receive  the  whole  of 
the  freight  without  being  bound  to  pay  the 
master  for  the  advances  which  he  made, 
for  which  the  owner  alone  is  personally 
liable,  and  of  course  they  could  not  have 
been  compelled  to  indemnify  the  plaintiff 
from  his  liability  on  the  bills.  I  do  not 
think  Cliat  the  mere  payment  of  the 
freight  into  court,  under  the  circumstances, 
by  the  Commissioners  of  the  Admiralty 
can  give  the  Court  a  right  to  deal  with  it 
as  against  the  defendants,  the  mortgagees. 
They  are  not  making  any  claim  to  it  or 
applying  for  any  relief,  but  are  merely 
defending  themselves  in  a  suit  which, 
when  originally  brought,  the  Court  had  no 
jurisdiction  to  entertain.  The  mortgagees 
are,  in  my  opinion,  entitled  to  the  whole 
of  the  freight,  without  any  deduction. 
They  are  willing,  as  I  understand,  to  pay 
to  the  plaintiff  the  money  which  he  has 
actually  disbursed,  and  they  ask  for  no 
costs  against  him  in  the  suit.  I  think  that 
I  am  bound  to  declare  that  the  defendants 
Robinson  and  Fleming  are  entitled  to  the 
whole  sum  of  3,155/.  18<.  6(^.  standing  in 
the  bank  to  the  credit  of  the  cause,  and  to 
order  it  to  be  paid  out  to  them  accord- 
ingly. 


M 
March 


.R.     \ 

;h  I6.3 


CALDWSLL  V.  ERNEST. 


Company,  Suit  hg'^  Winding  up — O^- 
cial  Manager '^  Substituted  Plaintiff  — 
Costs. 

The  trustees  of  a  freehold  land  soeiehf 
instituted  a  suit  against  the  defendant,  and 
pending  the  proceedings  the  sodeig  became 
insolvent,  and  a  winding-up  order  haaimg 
been  obtained,  the  official  manager  was  swb» 
stituted  as  plaintiff  by  an  order  of  eomri  ; 
but  he  wasrefused  leave,  by  the  Court  makiag 
the  winding-up  order,  to  prosecute  the  nnl. 
Upon  a  motion  by  the  official  manager  to  the 
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eourtf  uhich  had  substituted  him  as  plaintiff, 
asking  that  the  suit  might  be  staged  on  terms, 
or  thai  some  order  might  be  made  for  its 
future  prosecution :— Held,  that  insolveneg 
was  no  ground  for  staging  a  suit  or  pre^ 
venting  its  being  dismissed,  and  that  the 
ojfieial  manager  must  pag  the  costs  of  the 
motion  personallg. 

The  bill  in  this  case  was  filed,  on  the 
17th  of  February  1858,  by  the  trustees  of 
the  Home  Counties  Metropolitan  Freehold 
Land  Society  against  Henry  Ernest,  for  the 
specific  performance  of  an  agreement  to 
take  certain   allotments   of  land.       The 
defendant  put  in  a  voluntary  answer  on 
the  13th- of  May  1858,  and  a  replication 
was  filed  on  the  3rd  of  November  1858. 
On  the   13th  of  November  Wood,  V.C. 
made  an  order  to  wind  up  the  company, 
and  on  the  1st  of  December  1858  Mr.  Cald- 
well  was  appointed  the  official  manager. 
On  the  31st  of  January  1859  an  order  ex 
parte  was  made  at  the  Rolls,  under  the  1 1 
&  12  Vict.  c.  45.  s.  53.  (the  Winding-up 
Act)y  substituting  the  official  manager  as 
plaintiff  in  the  suit,  and  directing  him  to 
prosecute  the  same  as  nominal  plaintiff  for 
and  on  behalf  of  the  society.     The  official 
manager  subsequently  applied  to  the  chief 
clerk  of  Wood,  V.C,  where  the  order  for 
binding  up  was  being  prosecuted,  and  he 
I'efused  to  authorize  him  to  take  any  step 
in  the  suit.     On  the  16th  of  March  a  mo- 
tion was  made  by  the  official  manager  before 
Xhe    Master   of  the  Rolls,  that,  notwith- 
standing the  order  of  the  31st  of  January 
1859,  the  further  prosecution  of  the  suit 
might    be   stayed   on   such    terms  as  the 
Court  should  think  fit,  or  that  such  order 
might  be  made  for  prosecuting  the  suit  as 
knight  be  just. 

Afr.  Beavan,  in  support  of  the  motion, 
referred  to  the  11  &  12  Vict.  c.  45.  s.  53, 
declaring  that  it  should  be  lawful  for  the 
^fiicial  manager  to  prosecute  suits  against 
third  parties.  It  was  necessary  that  some 
step  should  be  taken,  as  the  defendant, 
under  the  117th  General  Order  of  1845, 
might  move  to  dismiss  the  bill,  as  upon 
the  merits,  and  this  would  effectually  pre- 
sent any  further  proceedings  being  taken 
against  him. 


Mr,  Selwgn  and  Mr,  Speed,  for  the 
defendant. 

The  Master  op  the  Rolls. — The  offi- 
cial manager  must  prosecute  the  suit  with 
the  sanction  of  the  Court,  or  he  must 
abandon  it  altogether.  A  suit  could  not 
be  stayed  merely  because  the  plaintiff  had 
become  insolvent.  If  the  plaintiff  omits 
to  prosecute  the  suit  the  defendant  has  a 
right  to  ask  that  the  bill  may  be  dismissed, 
that  he  may  be  relieved  from  the  proceed- 
ings. This  motion  must,  therefore,  be 
refused,  with  costs. 

Mr,  Speed.— A9  the  motion  is  made  by 
the  official  manager  as  plaintiff,  he  must 
answer  the  costs  personally. 

Mr,  Selwyn, — The  question  was  decided 
in  The  Official  Manager  of  the  Grand 
Trunk  Railway  Company  v.  Brodie  (1). 

Mr.  Beavan,  —  The  official  manager 
ought  not  to  be  restricted  in  seeking  the 
advice  of  the  Court.  This  would  be  the 
effect  if  he  were  personally  made  liable  for 
costs. 

The  Master  of  the  Rolls. — I  must 
make  the  order.  He  must  answer  the 
costs  of  this  application  personally. 


.R.     \ 
r31.  / 


CALDWELL  17.  ERNEST. 


M 

May 

Company — Winding  up — Official  Mana* 
ger —  Costs — Liability  to  pay. 

An  official  manager  appointed  under  an 
order  made  to  wind  up  a  company  was  by 
an  order  of  course  substituted  as  plaintiff 
in  a  suit  instituted  by  the  trustees  of  the 
company.  He  applied  to  the  Court  asking 
either  that  the  suit  might  be  stayed  or  that 
direction  might  be  given  for  its  prosecution. 
The  application  was  refused,  and  he  was 
ordered  to  pay  the  costs  personally.  Upon 
a  motion  by  the  defendant,  which  was  served 
on  the  original  plaintiffs  and  on  the  official 
manager, —  Held,  that  the  bill  must  be  dis' 
missed  with  costs. 

Held,  also,  that  the  application  made  by 

(1)  9  Hare,  823  ;  s.  c.  3  De  Oex,  M.  &  0. 146 ; 
22  Law  J.  Rep.  (n.s.)  Chanc.  514. 
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the  official  manager  was  not  an  adaption  of 
the  suitf  and  that  he  was  not  personally 
liable  to  pay  the  costs,  but  that  they  must  be 
paid  by  the  original  plaintiffs. 

On  the  4th  of  May,  the  defendant  served 
a  notice  of  motion  upon  the  official  manager 
and  on  the  original  plaintiffs,  asking  that 
the  bill  might  be  dismissed  and  that  the 
costs  might  be  paid  by  the  official  manager 
personally. 

The  official  manager  had  no  funds  in 
hand,  and  no  list  of  contributories  had 
been  made  out. 

Mr.  Selwyn  and  Mr,  Speedy  in  support 

of  the  motion. — The  official  manager  by 

moving  to  stay  proceedings  adopted  the 

suit  and  made  himself  liable  to  the  costs 

personally ;    he  ought  not  to  have  done 

any  act  without  the  sanction  of  the  Court.— 

11  4-  12  Vict.  c.  45.  «.  60. 

The    Official  Manager  of  the    Grand 

Trunk  Railway  v.  Brodie,  9  Hare, 

823  ;  s.  c.  3  De  Gex,  M.  &  6. 146 ; 

22  Law  J.  Rep.  (n.s.)  Chanc.  514. 

Mr.  R.  Palmer  and  Mr,  Beavan,  for  the 
official  manager,  were  not  called  upon. 

The  original  plaintiffs,  though  served 
with  the  notice  of  motion,  did  not  appear. 

The  Master  op  the  Rolls.— If  the 
official  manager  takes  no  step  in  a  cause, 
if  he  repudiates  it,  the  mere  fact  of  his  being 
substituted  as  plaintiff  for  the  original 
plaintiffs  does  not  make  him  personally 
liable  to  the  payment  of  costs.  Were  it 
otherwise,  the  effect  of  substituting  the 
name  of  the  official  manager  for  the  original 
plaintiffs  would  be  to  transfer  the  liability 
to  pay  costs  from  the  shoulders  of  the 
plaintiffs  to  the  official  manager,  to  be  paid 
by  him  personally  on  the  authority  of  the 
case  referred  to,  and  to  be  recovered  over 
by  him  under  the  winding-up  order  as  best 
he  could.  The  question  here  is,  whether 
the  costs  of  the  official  manager  are  such 
as  to  bring  him  within  the  case  cited.  All 
that  he  has  done  has  been  to  move  that 
the  further  prosecution  of  the  suit  might 
be  stayed  on  such  terms  as  the  Court  might 
think  fit,  or  that  such  order  might  be  made 
in  relation  to  the  further  prosecution  of  the 


suit  as  might  be  just :  the  meaning  of  this 
is,  that  the  official  manager  declines  to 
proceed  with  the  suit ; — ^that  he  repudiates 
it  unless  the  Court  shall  think  fit  to  direct 
him  to  proceed  and  specify  the  terms  on 
which  he  is  to  proceed.  I  dismissed  that 
motion  with  costs.  So  far  as  it  goes,  that 
amounts  to  a  prohibition  to  the  official 
manager  to  proceed,  and  I  am  of  opinion 
that  he  is  not  liable  to  the  costs  of  the  suit. 
The  original  plaintiffs,  though  served,  have 
not  appeared.  The  defendant,  as  against 
them,  is  entitled  to  the  usual  order  for 
costs,  and  he  must  obtain  them  under  the 
winding-up  order  against  the  company. 


March  ' 
Nov 


FEATHERSTONHAUGH 
V,  TURNER. 


Partnership — Shares  —  Mutual  Agree- 
ment  to  purchase — Refusal  on  Death, 

A  surgeon  sold  a  share  of  his  6v«immi, 
and  took  the  purchaser  into  partnership. 
The  articles  specified  that  the  partnership 
was  for  such  term  as  they  should  mvtuaUg 
agree,  and  that  in  case  of  death,  absence  or 
incapacity  of  either  of  the  partners  the 
survivor  should  have  the  right  of  purehas- 
ing  his  share  at  two  years'  value,  or,  » 
case  of  dispute,  at  a  price  to  be  named  by 
valuers;  but  in  case  he  should  decline  to 
purchase  such  share,  then  that  it  might  he 
sold  to  any  person  willing  to  purchase.  The 
purchaser  died  fifteen  months  after  the  date 
of  the  articles  ;  and  on  his  death  the  surriv- 
ing  partner  refused  either  to  purchase  his 
deceased  partner*s  share,  or  to  admit  awtf 
other  person  to  be  a  partner  with  Aim:  — 
Held,  that  the  surviving  partner  could  not 
repudiate  the  articles ;  and  that  his  refusal 
to  purchase  the  deceased  partner* s  share,  or 
to  admit  a  new  partner  in  his  place,  Itfl 
the  surviving  partner  liable  to  reimburse  the 
value  of  the  deceased  partner's  share,  and 
also,  in  the  mean  time,  to  account  for  the 
accrued  profits, 

James  William  Turner  for  many  years 
carried  on  the  profession  and  practice  of  a 
surgeon,  at  Kensington.  In  January  1856 
he  agreed  to  sell  one-fifUi  part  of  such 
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practice  to  Edwin  Hooker  Marsh  for  two 
years'  purchase,  to  he  computed  on  the 
receipts  of  the  previous  year,  which,  upon 
an  investigation  of  the  hooks,  was  con- 
sidered to  be  worth  800if. 

By  an  indenture,  dated  the  Ist  of  Janu- 
ary 1856,  after  reciting   the    agreement, 
Messrs.  Turner  and  Marsh  agreed  to  be- 
come partners  as  surgeons  from  the  date 
thereof  for  such  term  and  time   as  they 
should  mutually  agree  so  to  continue  part- 
ners.     It  also  provided  that  the  instru- 
ments, implements,  and  the  fixtures,  stock 
and  effects,  used  in  the  said  business  should 
remain   and   continue    vested   in,  and  be 
the    sole   and    separate   property  of  Mr. 
Turner,  subject,  nevertheless,  to  be  applied 
and  used  by  the  said  partners  at  all  times 
during  the  co-partnership  for  the  purposes 
thereof.  It  then  provided,  "  that  if  during 
the  said  co-partnership  either  of  the  said 
parties  shall  die  or  be  absent  for  the  space  of 
six  consecutive  calendar  months,  or  become 
incapacitated  from  fulfilling  the  contract  or 
a^eement  hereinbefore  contained  on  his 
part,  it  shall  be  deemed  and  taken  to  he  a 
retirement  from  the   co-partnership  busi- 
ness and  practice  by  and  on  the  part  of  such 
absent  or  incapacitated  partner,  and  a  dis- 
solution of  such  co-partnership,  as  if  the 
%anie  had  happened  by  or  through  the  death 
of  such  last-mentioned  partner ;  and  then 
^nd  in  either  of  the  said  cases  which  shall 
lirst  happen  it  shall  be  lawful  for  the  sur- 
>riving  or  continuing  partner,  and  he  shall 
liave  the  right  of  pre-emption  accordingly 
of  purchasing  the  share  and  interest  of  such 
frying  or  retiring  partner  of  and  in  the  co- 
partnership business  and  practice,  at  and 
^der  the  rate  of  two  years'  purchase  for 
Xhe  same,  to  be  calculated  upon  the  gross 
receipts  for  the  previous  year  of  the  co-part- 
nership, ending  on  the  25th  of  December 
Uhen  preceding ;  and  also  all  his  estate  and 
interest  (if  any)  in  the  messuage  and  pre- 
mises wherein  or  whereon  the  business  or 
practice  shall  for  the  time  being  be  carried 
on,  and  in  the  stock,  fixtures,  implements 
Wind  things  then  belonging  to  or  used  in  the 
said  business  or  practice,  for  such  price  or 
sum  at  which  the  same  shall  be  valued  or 
appraised  by  two  indifferent  persons,  one 
to  be  named  on  each  side ;   or  in  case  of 
neglect  or  refusal  by  either  party  to  name 
such  valuer  or  appraiser,  then  both  to  be 


named  by  the  other  of  them,  and  such 
referees  shall  choose  an  umpire  before  en- 
tering on  such  valuations  in  the  ordinary 
or  usual  way  in  case  they  should  differ 
thereon  ;  and  that  such  surviving  or  con- 
tinuing partner  shall  be  allowed  and  enti- 
tled to  the  space  or  time  of  twelve  calendar 
months  for  paying  or  discharging  the 
amount  of  such  purchase,  upon  his  giving 
and  entering  into  a  bond,  with  sufficient 
surety  for  the  due  payment  of  the  said 
monies  aggregately,  with  interest,  at  the 
expiration  of  such  twelve  calendar  months 
accordingly  ;  or  in  case  such  surviving  or 
continuing  partner  shall  decline  to  pur- 
chase the  share  and  interest  of  and  in  the 
said  partnership  business  and  effects  of  the 
said  partner  so  dying  or  retiring  therefrom, 
then  and  in  such  case  such  share  and  in- 
terest of  and  in  the  said  co-partnership 
business  shall  or  may  be  sold  and  disposed 
of  to  any  other  person  who  may  be  willing 
or  desirous  to  purchase  the  same." 

E.  H.  Marsh  died  on  the  20th  of  March 
1857  ;  and  letters  of  administration  to  his 
estate  and  effects  were  granted  to  the  plain- 
tiff, Jane  Featherstonhaugh,  who  was  a 
specialty  creditor  for  400/.,  lent  to  enable 
Mr.  Marsh  to  purchase  the  one-fifth  share 
of  the  business. 

Mr.  Turner  refused  either  to  purchase 
Mr.  Marsh's  share  in  the  business,  or,  in 
case  it  should  be  sold,  to  admit  any  other 
person  to  be  a  partner  with  him. 

The  plaintiff  therefore  filed  this  bill 
against  Mr.  Turner,  praying  that  the  de- 
fendant might  be  restrained  from  excluding 
from  the  business  any  competent  and  qua- 
lified surgeon  who  might  be  willing  to 
purchase  the  share  and  interest  of  E.  H. 
Marsh  in  the  partnership,  or  that  the 
defendant  might  be  directed  to  pay  to  the 
plaintiff,  as  such  administratrix,  a  sum  by 
way  of  compensation  in  the  nature  of 
unliquidated  damages. 

Mr,  R.  Palmer  and  Mr,  Macnaghien,  for 
the  plaintiff. — The  partnership  was  entered 
into  and  thesharepurchased  upon  the  mutual 
terms  of  each  purchasing  the  other's  inter- 
est on  dissolution  or  death.  The  partner- 
ship was  not  to  be  dissolved  even  by  death 
without  a  purchase.  There  was  no  accru- 
ing right  even  from  death.  Throughout 
the  price  was  fixed  at  two  years'  value. 
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A  partner  might  refuse  to  purchase^  but 
still  he  was  bound  to  allow  a  sale.  He 
could  not,  by  refusing  to  admit  a  purchaser, 
obtain  an  advantage  for  himself.  He  had 
no  right  to  decide  on  his  own  personal 
contract,  for  his  own  personal  advantage. 
He  was  bound  either  to  pay  the  value,  or 
answer  in  damages.  A  party  who  received 
a  premium  to  take  a  person  into  partner- 
ship never  could  be  allowed  to  determine  it 
immediately  afterwards.  He  must  return, 
at  the  least,  a  portion  of  the  consideration— 

Bury  V.  Allen,  1  Coll.  589. 

Freeland  v.  Stansfeld,  2  Sm.  &  G.  479; 
s.c.  23  Law  J.  Rep.(N.s.)  Chanc.  923. 

Buxton  V.  Lister,  3  Atk.  383. 

Herey  v.  Birch,  9  Ves.  357. 

Craufshay  v.  Maule,  1  Swanst.  495. 

Mr,  Selwyn  and  Mr,  Mariindale,  for 
the  defendant. — The  purchaser  obtained 
all  the  advantages  he  contracted  for, 
social  position  and  income.  The  part- 
nership was  at  will;  it  was  determined 
by  death.  The  plaintiff  might  sell  the 
deceased's  share  in  the  business,  but 
the  articles  did  not  compel  the  defendant 
to  accept  a  partner,  or  prevent  an  imme- 
diate determination  of  the  partnership. 
The  accident  which  determined  the  part- 
nership was  common  to  both;  it  had  fallen 
on  Mr.  Marsh,  and  the  partnership  had 
survived  to  the  defendant.  There  was  no 
ambiguity  in  the  contract;  the  plaintiff 
had  nothing  to  sell.  The  Court  could  not 
extend  the  duration  of  the  partnership  or 
limit  a  time  to  which  it  should  extend. 
It  cannot  give  value  to  nothing :  it  cannot 
sell  a  shadow,  or  enlarge  the  interest  of 
Mr.  Marsh  merely  because  he  had  a  chance 
of  survivorship.  If  any  right  existed  un- 
der the  articles,  it  was  infinitesimal : — 

Davies  v.  Hodgson,  25  Beav.  1 77 ; 
s.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 
449. 

Austen  v.  Boys,  24  Ibid.  598 ;  s.  c. 
27  Law  J.  Rep.  (n.s.)  Chanc.  714. 

Astle  V.  Wright,  23  Ibid.  77  ;  s.  c.  25 
Law  J.  Rep.  (n.s.)  Chanc.  864. 

Moore  v.  Moore,  25  Ibid.  8  ;  s.  c.  27 
Law  J.  Rep.  (n.s.)  Chanc.  385. 

Mr,  R,  Palmer,  in  reply. 

March  28. — The  Master  op  the  Rolls. 
— The   defendant    refuses    to    buy    Mr. 


Marsh's  share  in  the  business,  or  to  allow 
it  to  be  sold.      He  insists,  except  as  to 
one-fifth   part  of  the   outstanding   debts 
due    to   the    partnership  at  the  decease 
of    Mr.    Marsh,    that  nothing   is    owing 
to  his  estate.      I  cannot  accede  to  that 
construction  of  the  clause  in  the  articles  of 
partnership ;  it  would  reduce  it  to  a  nul- 
lity.    To  save  expense,  I  suggested  the 
propriety  of  the  parties  leaving  it  to  me 
to   consider  the  sum  which  ought  to  be 
awarded  in  the  shape  of  damages  for  any 
interest  which  Mr.  Marsh  might  have  had 
in  the  partnership.     I  expressed  a  donbt 
whether,  by  the  mutual  submission  of  the 
parties,  it  was  within  the  power  of  this 
Court  to  enter  into  a  consideration  of  that 
question,   but  the  defendant  declines  to 
submit  to  that  course.     He  has  a  right  to 
insist  that  the  meaning  of  these  words  shall 
be  expounded,  and  that  the  rights  of  the 
parties  shall  be  declared  and  construed  for 
the  benefit  of  the  surviving  partner  and 
the  estate  of  the  deceased.     There  is  in 
the  clause  of  pre-emption  nothing  com- 
pulsory on  the  surviving  and  continuing 
partner  to  purchase  the  share.     It  is  diffi- 
cult to  construe,  because  the  greater  part 
of  the  profit  of  the  business  must  arise 
from  the  professional  skill  and  knowledge 
of  the  persons  who  conduct  the  principal 
part  of  the  business;    but,  at  the  same 
time,  if  persons  enter  into  a  contract,  a 
meaning  and  an  effect  must  be  given  to  \U 
It  was  argued  that  the  clause  had  refer- 
ence solely   to   the   probability    that  the 
elder  partner  would  die  before  the  younger, 
and  that  it  referred  only  to  the  event  of 
Mr.   Marsh  surviving   Mr.  Turner.      To 
come  to   that  conclusion,  the  words  '*if 
during  the  said  co-partnership   either  of 
the  parties  shall  die "  must  be  read  "  if 
during  the  continuance  of  the  partnership 
W.  Turner  shall  die  *' ;  but  no  such  con- 
struction   can    be    made    or    conclusion 
arrived  at.     The  parties  themselves  had  a 
meaning;  they  knew  what  was  to  be  carried 
into  effect.     Very  little  of  the  stock,  fix- 
tures and  implements,  probably  none  at 
all,  belonged  to  Mr.  Marsh.    So  far,  then, 
the  clause  of  the  partnership  articles  was 
in  abeyance:  it  could  not  apply  to  any 
property  of  Mr.  Marsh  at  that  time  upon 
the  premises ;  it  could  apply  only  to  the 
property  that  Mr.  Turner  had.   Yet  in  the 
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progress  of  the  partnership  those  circum- 
stances might  be  altered.      The    clause, 
however,  applies  to  both  the  partners,  on 
the  event  occurring  in  either  case,  and  it 
must  be  so  considered.     What  it  would 
have  been  in   the  event  of  Mr.  Turner 
dyingy  and  Mr.  Marsh  being  the  survivor, 
is  only  necessary  to  mention  for  the  pur- 
pose of  shewing  that  the  same  course  would 
have  been  taken  then  as  must  be  taken  now. 
But  then  Mr.  Turner  declines  to  purchase, 
so  that  I  have  to  consider  the  effect  of  the 
words,  *•  Or  in  case  such  surviving  or  con- 
tinuing partner  shall  decline  to  purchase 
the  share  and  interest  of  and  in  the  said 
co-partnership  business  and  effects  of  the 
partner  so  dying  or  retiring   therefrom, 
then   and   in   such   case   such   share  and 
interest  of  and   in   the   said   partnership 
business  shall  or  may  be  sold  and  disposed 
of  to  any  other  person  who  may  be  will- 
ing or  desirous  to  purchase  the  same.*'     It 
is  difficult  to  arrive  at  a  meaning,  but  still 
I  must  carry  the  words  into  effect;  I  must 
first   endeavour  to  sell   the  share  of  the 
deceased  partner.  It  is  possible  and  highly 
probable  that,  unless  Mr.  Turner  will  give 
great  facilities,  it  will  be  extremely  diffi- 
cult  to   carry   any   sale   into  effect.     If, 
then,  no  facilities  are  given,  will  not  this 
Court    ascertain   what    was    the  interest 
of  the  deceased  partner  under  these  articles 
at  the  time  of  his  decease,  and  fix  a  price 
upon  it  accordingly,  and  charge  the  con- 
tinuing and  surviving  partner  with  that 
price  ?     That  is  distinct  from  pre-emption, 
because  if  the  surviving  partner  consented 
to  buy  the  business,  he  was  to  do  so  at 
two  years'  purchase,  to  be  calculated  on 
the  gross  receipts  of  the  business  for  the 
Previous  year;  that  is  perfectly  separate 
^nd    distinct  from  ascertaining   what   the 
^titerest  or  value  of  the  deceased  partner 
^as  in  the  business.     One  of  the  greatest 
difficulties  in  considering  this  was,  whether 
the  interest  of  the  deceased  partner  did  not 
Continue  in  the  profits  made  by  the  firm 
Subsequent  to  his  death,  and  whether,  in 
tliat  event,  he  would  not  be  entitled  to  a 
%liare  of  the  profits  up  to  the  present  time, 
Snd  up  to  the  time  when  the  business  was 
%old  T  and  if  so,  the  share  of  the  profits 
^ould    have   to   be  calculated.      In   that 
Case  the  Court  would  have   to  consider 
>hat  was  the  amount  of  the  net  profits 


made  by  the  concern  (after  making  a 
liberal  allowance  and  compensation  to  the 
surviving  partner  for  his  knowledge,  trou- 
ble and  occupation  in  carrying  on  the 
business),  and  then  to  divide  it  into  fifths, 
and  give  one-fifth  to  the  estate  of  the 
deceased  partner.  A  great  number  of  the 
words  of  the  clause  point  in  that  direction ; 
otherwise,  as  this  is  an  interest  in  a  sur- 
viving partner,  what  interest  is  there  to 
sell  if  the  deceased  partner  has  no  capital 
in  the  concern,  that  is  to  say,  no  interest 
in  the  utensils,  goods,  stock-in-trade,  fix- 
tures or  implements  with  which  the  busi- 
ness is  carried  on,  and,  in  addition,  no 
connexion  (persons  brought  to  the  concern 
by  reason  of  Mr.  Marsh  being  a  partner)  7 
If  he  has  none  of  these,  it  is  not  without 
difiSculty  that  he  can  be  said  to  have  a 
continuing  interest  in  the  business. 

The  clause  is  made  applicable  to  events 
contemplated  between  the  parties  when  they 
entered  into  the  partnership,  and  "absence, 
incapacity  and  death  "  are  to  be  treated  in 
the  same  way.  It  follows,  therefore,  that 
death  must  be  considered  as  a  dissolution 
of  the  partnership,  and  yet  the  interest  of 
the  surviving  or  continuing  partner  is  to 
be  sold.  I  cannot,  therefore,  as  at  first 
inclined,  treat  this  as  a  continuing  part- 
nership, except  so  far  as  there  were  any 
goods,  &c.,  or  any  connexions  brought  to 
the  business  by  the  deceased.  What  I 
propose  to  do  is,  to  refer  it  to  chambers, 
to  sell  the  share  of  Mr.  Marsh  in  the  busi- 
ness, and  to  settle  and  consider  the  condi- 
tions of  sale  necessary  for  that  purpose ;  I 
shall  then  ascertain  the  course  which  the 
defendant  intends  to  take.  If  he  shall,  as 
he  may,  interpose  any  obstruction,  so  as  to 
deter  any  person  from  giving  an  adequate 
sum  to  join  the  partnership  in  consequence 
of  an  apparent  prospect  of  dissension  and 
trouble,  I  shall  in  that  event  ascertain 
what  the  interest  of  the  deceased  partner 
in  the  business  was;  and  if  it  shall  appear 
that  such  interest  cannot  be  sold,  there 
must  be  an  inquiry  whether  any  of  the 
stock,  &c.  belonged  to  Mr.  Marsh,  and 
whether  he  had  been  the  means  of  intro- 
ducing any  patients  or  customers ;  and  if 
it  shall  appear  that  there  were  any,  and 
that  any  profits  have  been  made,  then  as- 
certain how  much  of  the  profits  since  made 
have  arisen  from  such  customers.     I  shall 
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then  reserve  further  consideration  of  the 
case,  and  the  costs  of  the  suit. 

Mr.  Seltoyn, — The  defendant  asks  for 
a  decree  of  the  Court.  He  will  as  far  as 
possible  abide  by  it,  but  he  will  not  do 
what  he  is  not  legally  compelled  to  do. 
In  the  absence,  therefore,  of  an  express 
decision  he  will  say  to  any  professional 
gentleman  inquiring  for  a  partnership,  there 
is  nothing  to  sell ;  but  assuming  you  buy 
a  partnership,  I  have  an  immediate  power 
of  dissolving  it. 

The  Master  of  the  Rolls. — That  is 
not  my  view  of  the  case.  When  Mr. 
Marsh  purchased  a  share  in  the  partnership 
for  800/.,  it  was  not  in  the  power  of  Mr. 
Turner  to  dissolve  it  the  next  day  and 
keep  the  money.  The  Court  would  have 
interfered  and  compelled  him  to  repay  it. 
The  contract  was,  that  in  case  Mr.  Marsh 
should  die,  his  representative,  or  in  case  of 
retirement  or  incapacity,  he  himself  should 
have  the  power  of  putting  a  medical  man 
properly  qualified  in  the  position  in  which 
he  was  himself.  I  am  unable  to  give  relief  in 
the  shape  of  damages.  The  difficulty,  there- 
fore, is,  the  uncertainty  as  to  the  course 
Mr.  Turner  will  pursue ;  if  he  will  not 
admit  a  partner,  the  value  of  Mr.  Marsh's 
interest  must  be  ascertained,  and  every 
source  from  which  profit  might  have  arisen 
must  be  included  in  the  computation,  and 
after  a  liberal  allowance  to  the  defendant 
for  his  time  and  knowledge  expended  in 
the  realization  of  profit  since  the  death  of 
Mr.  Marsh,  the  defendant  must  be  charged 
with  the  amount.  There  may  be  difficulty 
in  carrying  the  decree  into  effect,  but  that 
must  not  prevent  its  being  made. 

Abstract  qf  the  Decree. 

The  defendant  having  declined  to  purchase  the 
share  and  interest  of  £.  H.  Marsh  in  the  co-part- 
nership business,  let  it  be  sold  ;  and  let  the  condi- 
tions of  sale  be  settled  by  the  Judge ;  and  in  case  no 
bond  fide  sale  of  such  share  and  intereit  can  be 
effected,  then 

Inquire  what  such  share  and  interest  of  £.  H. 
Marsh  was  in  such  co-partnership  business  at  the 
time  of  his  death.  Ana  it  being  admitted  by  the 
plaintiff  that  there  were  no  fixtures,  foods,  stock 
and  things  used  in  the  said  business  which  belonged 
to  £.  H.  Marsh,  let  no  inquiry  be  made  as  to  this; 
but 

Inquire  whether  there  were  any  customers  of 
the  co-partnership  finn,  who  had  become  customers 


by  reason  of  £.  H.  Harsh  bemg  a  psrtDer,  and  if  so, 
whether  any  profits  of  the  co-partnenhipjbonness 
have  been  made  since  the  death  of  £.  H.  Marsh 
properly  attributable  to  or  derived  firom  anch  eas- 
tomert,  and  if  so,  take  an  account  of  aach  profits, 
and  in  taking  such  accounts  all  just  allowances  are 
to  be  made  to  the  defendant ;  and  let  an  account 
be  taken  of  all  dealings  and  transactions  between 
£.  H.  Marsh  and  the  defendant  aa  eo-partoen. 

The  parties  afterwards  carried  state- 
ments into  the  Chief  Clerk's  Office ;  and  on 
the  29th  of  July  1858  he  certified  that  the 
interest  of  £.  H.  Marsh  in  the  business  at 
the  time  of  his  death  consisted  of  one-fifth 
of  the  net  profits  and  gains  which  arose 
from  the  business ;  that  no  sale  had  been 
made,  as  the  defendant  declined  to  admit  a 
purchaser  as  partner ;  that  he  had  taken 
the  accounts  as  set  out  in  the  schedule,  and 
that  a  sum  of  374^  I65.  \\d.  was  due  from 
the  defendant  to  the  plaintiff. 

SckeduU. 

Amount  of  debts  received  by  the 

defendant 2,109  13       ^ 

Outstanding  debts  admitted  by  the 

defendant  aa  good  172  18         5 

Amount  in   receiver*s  hands  after 

deducting  disbursements  and  his 

per-centage 15    ^       s 

2,298    1      i 
Partnership  disbursements 562    9    S 

Fifteen  months*  (being  the  period  of 
partnership)  net  profits 1,735  11  II 

One-fifthofwhichis M    ti 

Deduct   sums  received  by   £.   H. 

Marsh  on  account  276    4  0 

70  »  4 
Add  one-fifth  of  two  years*  net  pro- 
fits at  the  rate  of  277^  ISt.  Ud, 
per  annum  555   7  W 

626  tf  < 

Deduct  amount  of  balance  of  pur- 
chase-money unpaid,  with  interest 
thereon   to  the  death  of  £.  H.  . 

Marsh 251    •  * 

£J74  14  1' 

The  defendant  took  out  a  summooi  ^ 
vary  the  certificate,  and  it  was  adjooiB' 
into  court. 

Nov.  19. — Mr,  Selwyn  and  Mr.  K 
tindalet   for   the   defendant.  —  The  < 
clerk  has  set  no  value  on  the  share  0 
deceased  ;  he  has  assumed  that  two  ; 
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net  receipts  would  be  the  purchasing  price 
for  what  was  valueless,  and  he  has  done 
this  without  making  any  allowance  to  the 
defendant  for  his  skill  and  knowledge  ;  by 
this  he  gave  an  interest  to  Mr.  Marsh  with- 
out his  contributing  anything  towards  it. 

Mr.  R.  Palmer  and  Mr,  Macnaghten^ 
for  the  plaintiff. — Is  the  principle  upon 
which  the  account  has  been  taken  right? 
Everything  must  be  presumed  against  the 
defendant ;  he  chose  neither  to  purchase 
the  share,  nor  to  allow  it  to  be  sold,  but 
still  he  cannot  be  allowed  to  retain  the 
value,  which  can  only  be  ascertained  by 
computations  made  on  the  receipts. 

The  Master  of  the  Rolls  refused  the 
application  to  vary  the  certificate,  with 
costs  ;  and,  on  further  directions,  he  made 
a  decree  that  the  defendant  should  pay  to 
the  plaintiff  what  was  found  due,  with 
costa. 


.R.     7 

J58.       > 
yl6.  3 


JENKINS  V,  GREEN. 


M, 

1858. 
July 

Lease — Reservation  of  Land  hy  Quantity, 
9kot  by  Description — Right  of  Selection, 

An  agreement  to  let  a  farm  less  a  stated 
dumber  of  acres  will  be  supported  in  equity, 
though  the  lands  to  he  excepted  were  not 
^ecified, 

A  rector  agreed  to  lei  a  farm,  except 
^7  aereSy  with  liberty  to  plant  not  more 
than  10  acres  of  land.  The  tenant  took 
f^ossession,  but  before  the  lease  was  executed 
tiisputes  arose  respecting  the  lands  to  be 
taken  by  the  rector ;  and  upon  a  bill  filed 
hy  him  against  the  tenant  for  a  specific  per^ 
Swrmanee  of  the  agreement,^ Held y  that 
the  rector  had  a  right  to  select  the  lands  to 
he  reserved  as  the  lease  had  not  been  exe^ 
cuted,  but  that  had  it  been  executed  the 
^eelor  could  not  have  taken  any  lands  with^ 
on/  the  concurrence  of  the  tenant. 

Held,  also,  that  the  right  of  selection  must 
he  exercised  so  as  not  to  prevent  the  useful 
und  beneficial  occupation  of  the  rest  of  the 
Sarm  ;  and  with  these  declarations  a  decree 
ttfos  made  for  a  specific  performance  of  the 
ugreemeni* 

The  bill  in  this  suit  was  filed,  by  Wil- 
Nbw  Sxriss,  XXVIII.— Chaho. 


liam  James  Jenkins,  rector  of  Fillingham, 
in  the  county  of  Lincoln,  against  Benjamin 
Green,  praying  for  the  specific  performance 
of  an  agreement  to  take  a  lease  of  "  The 
Glebe  Farm,"  of  which  the  plaintiff  was 
seised  in  right  of  his  rectory,  excepting 
thereout  certain  specified  parts,  or  such 
other  parts  as  the  Court  should  think 
proper. 

The  farm  had  been  estimated  to  contain 
437  acres,  but  since  the  agreement  with 
the  defendant  it  had  been  ascertained  to 
contain  445  a.  2  r.  2  p. 

The  agreement  between  the  plaintiff  and 
the  defendant  was  dated  the  24th  of  April 
1855,  and  by  it  the  plaintiff,  in  considera- 
tion of  the  rents  and  covenants,  agreed,  with 
the  consent  of  the  bishop  of  the  diocese 
and  patrons  of  the  advowson,  on  or  before 
the  ist  of  July  then  next,  to  grant  the 
defendant  a  lease,  to  be  prepared  by  the 
plaintiff's  solicitor  at  the  expense  of  the 
defendant,  of  the  farm-house  and  farm 
containing  437  acres  or  thereabouts,  called 
the  Glebe  Farm,  now  in  the  occupation  of 
W.  Glover,  except  37  acres  thereof,  from 
the  6th  of  April  then  last,  for  fourteen 
years,  with  liberty  to  plough  up  free  of 
any  extra  rent  one  moiety  of  a  close  called 
Thacker  Hill  Close,  but  with  a  reservation 
out  of  the  demise  of  timber,  mines  and 
gravel,  right  of  sporting,  fishing,  shooting 
and  stocking  ponds  with  fish ;  yearly  rent 
600/.,  and  such  further  sum  as  the  lessor 
will  have  to  pay  annually  to  a  drainage 
company  or  to  Government  for  draining 
the  said  farm,  or  any  part  thereof,  or  for 
any  money  borrowed  for  that  purpose  ; 
and  also  a  further  sum  of  lO*.  per  acre  for 
ploughing  one  close,  called  the  Third  Field, 
and  5«.  per  acre  for  the  other  moiety  of 
the  said  close  called  Thacker  Hill  Close ; 
and  also  by  way  of  penalty,  a  further  sum 
of  10/.  per  acre  for  every  acre  of  grass 
land  ploughed  up,  except  as  aforesaid. 
Rent  payable  half-yearly,  the  first  half- 
yearly  payment  to  be  made  on  the  11th  of 
October  next,  with  a  proportionate  deduc- 
tion for  the  interval  between  the  6th  of 
April  instant  and  the  13th  of  May 
next,  the  latter  day  being  the  time  at  which 
the  tenant  will  enter.  The  said  W.  J. 
Jenkins  agrees  with  B.  Green  to  obtain 
the  consent  of  the  said  bishop  of  the  dio- 
cese and  of  the  patrons  of  the  living  to  the 

5M 
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lease ;  also,  if  he  is  able,  but  this  is  not 
coinpulsory  on  him,  to  get  the  whole  of 
the  said  faim,  or  such  part  thereof  as  is 
required,  drained  by  a  drainage  company, 
or  by  borrowing  money  for  that  purpose, 
the  said  tenant  paying  the  annual  payment 
to  the  company  or  to  Government  for  that 
purpose  during  the  said  term  of  fourteen 
years.  The  lease  also  to  contain  the  fol- 
lowing covenants,  stipulations  and  agree- 
ments :— Liberty  for  the  lessor  to  plant 
during  the  term  not  more  than  10  acres  of 
land.  Tenant  to  pay  all  taxes  and  rates, 
except  landlord's  property-tax  ;  to  put  in 
and  keep  the  whole  of  the  buildings,  in- 
cluding farm-house  and  dove-cote  inside 
and  out,  in  good  and  substantial  repair,  and 
to  paint  and  cleanse  the  same  ;  to  cleanse 
ditches  and  keep  hedges  well  cut  and 
plashed,  and  fences  in  good  repair.  Tenant 
to  insure  premises  in  joint  names  of  him- 
self and  lessor  in  a  sum  not  less  than 
1,000/. ;  also  to  insure  stock  to  value  of 
half  a  year's  rent,  and  produce  policy  ;  in 
default  landlord  to  insure  and  add  pre« 
miums  paid  for  insurance  as  additional 
rent ;  the  money  obtained  from  insurance 
office  if  premises  burnt,  &c.  to  be  laid  out 
in  rebuilding  or  repairing  premises,  and  if 
money  insufficient  tenant  to  make  up  defi- 
ciency. Course  of  husbandry  to  be  the 
four-field  system,  and  the  usual  and  best 
improved  methods  thereof  according  to  the 
custom  of  the  country.  Special  provisions 
for  farming  during  the  last  year  of  tenancy, 
and  with  full  power  for  him  or  his  tenant 
to  go  upon  &rm  with  horses,  &c.,  to  do 
all  ploughing  and  sowing  which  tenant 
does  not  do ;  upon  request  the  said  tenant 
to  find  stable-room  for  horses^  &c«  Lessor 
to  have  full  power  to  enter  and  inspect 
farm  and  buildings  at  any  time,  and  also 
to  enter  upon  farm  and  house  to  shew  it  to 
others,  right  of  lessor  to  dig  clay  on  any 
part  of  the  said  farm  ;  power  of  distress 
and  entry  if  rent  unpaid  for  twenty-one 
days  after  due.  Lease  to  become  void  if 
tenant  underlet  or  assign  lease,  become 
insolvent,  bankrupt,  make  an  assignment 
for  benefit  of  creditors,  compound  with 
creditors,  or  allow  goods  to  be  taken  in 
execution,  wilfully  waste  or  not  repair 
after  one  month's  notice  given  for  thai 
purpose.  Tenant  to  supply  lessor  with 
ten  waggon  loads   of  straw  yearly.     To 


load  from  Lincoln  to  Fillingfaam,  or  from 
any  place,  not  exceeding  ten  miles  from 
lessor's  residence,  twenty-five  tons  of  coal 
yearly  to  lessor's  residence,  upon  said 
lessor  giving  to  tenant  a  week's  notice  of 
his  requiring  the  straw  or  coal,  the  said 
straw  to  be  supplied  and  the  coal  to  be 
had  in  such  quantities  as  the  lessor  shall 
from  time  to  time  require,  and  in  default 
the  lessor  to  procure  straw  and  getceals  led, 
and  charge  same  to  tenant,  and  add  it  to 
rent.  Tenant  also  to  supply  the  said  lessor 
with  thirty  quarters  of  oats  or  barley,  in 
such  proportions  as  he  may  require  them, 
at  market  price,  and  load  the  aame  as 
required.  Lessor  to  give  the  said  tenant 
a  week's  notice  of  his  requiring  the  said 
oats  or  barley.  Leasee  not  to  occupy  any 
other  farm  without  consent  of  lessor.  Such 
lease  also  to  contain  the  usual  covenants 
and  provisions  on  behalf  of  both  lessor  and 
lessee ;  costs  of  this  agreement  to  be  borne 
by  the  parties  hereto  in  equal  moieties. 

The  bishop  of  the  diocese  and  the  patrons 
of  the  rectory  gave  their  consent,  and  on 
the  13th  of  May  1855  the  tenant  took 
possession  of  the  whole  farm,  except  two 
acres  of  a  close,  called  First  Close,  and  on 
that  occasion  it  was  agreed  that  he  should 
hold  the  thirty-seven  excepted  acres  until 
the  plaintiff  required  them,  paying  to  the 
plaintiff  for  the  same  a  rent  of  2L  per  acre. 

No  special  arrangement  waa  made  as  to 
which  particular  thirty-seven  acres  were  to 
be  ultimately  reserved. 

The  General  Land  Drainage  and  Im- 
provement Company,  incorporated  nnder 
the  12  &  13  Vict.  c.  xci.,  on  the  2nd  of 
January  1857»  undertook  to  drain  the 
Glebe  Farm,  upon  being  repaid  the  sums 
expended,  with  interest  thereon,  by  thirty- 
one  yearly  instalments,  not  exceeding  in 
any  year  6/.  Ids.  2d,  for  every  lOOi. 

Accordingly  294  acres  were  drained; 
and  on  the  23rd  of  July  1857  thelndoaure 
Commissioners  for  England  and  Walea  (1) 
ordered  that  the  inheritance  of  the  land 
constituting  the  Glebe  Farm  abould  be 
absolutely  charged  with  the  sum  of 
2,345^.  14s.,  the  amount  expended  or  in- 
curred by  the  company  in  draining  such 

(1)  Lsnd  Drainage  AcU:— 9  &  10  Vict,  c  101  ; 
10  &  11  Vict  c.  U;  11  &  12  Vict,  c  119;  12 
&  13  Vict.  c.  100;  13  &  14  Vict  c.  SI  ;  14  &  15 
Vict  c  91|  19  &  20  Viet  c.  9. 
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parts  of  the  Glebe  Fann  as  had  been 
drained,  and  other  parts  of  the  rectory 
glebe,  being  the  Blundell  and  Baliol 
closes,  containing  9a.  1  r.  and  9  a.  2r., 
and  with  81/.  12s.  6d.  for  other  costs, 
charges  and  expenses  of  the  company  in- 
cident to  the  contract,  amounting  in  the 
whole  to  2,377/.  6$.  6d.,  and  that  it  should 
be  repaid  by  a  rent-charge  of  142/.  Ids,  3i«, 
to  be  paid  for  thirty-one  years  from  the 
date  of  the  order,  it  being  computed  after 
the  rate  of  6/.  Os.  S^d,  for  every  100/.  ex- 
pended or  incurred,  and  they  made  it  pay 
able  half-yearly,  on  the  23rd  days  of 
January  and  July  in  every  year,  the  first 
payment  to  be  made  on  the  23rd  of 
January  1857* 

A  draft  of  a  lease  was  accordingly  pre- 
pared by  the  plaintiif^s  solicitor,  who  at  the 
time  acted  on  behalf  of  both  parties.  It 
excepted  out  of  the  demise,  in  respect  of  the 
thirty-seven  acres  which  the  plaintiff  claimed 
a  right  to  reserve,  two  fields,  called  the 
South  or  Third  Field,  and  the  Middle 
Field,  which  contained  together  42  a*  3  r. 
5  p.  It  also  excepted  2  a.,  part  of  a  close 
called  First  Close. 

After  some  delay  the  defendant  took  the 
lease  to  his  own  solicitor.  It  was  then 
objected,  that  the  defendant  ought  to  pay 
no  more  than  the  interest  of  the  money 
expended  upon  so  much  of  the  farm-lands 
as  had  been  drained.  It  was  also  objected 
that  the  agreement  reserved  to  the  tenant 
the  right  of  ploughing  the  Third  Field  and 
the  second  half  of  Thacker  Hill  Close, 
and  further  that  the  lease  as  drawn  was  at 
variance  with  the  agreement. 

Another  draft  of  a  lease  was  then  drawn 
in  conformity  with  the  agreement;  but  the 
extent  of  the  First  Close  was  stated  at  the 
number  of  acres  to  which  it  was  reduced 
by  the  plaintiff  having  inclosed  two  acres 
for  his  own  use.  A  copy  was  sent  to  the 
plaintiff's  solicitor ;  but  before  it  was  re- 
turned the  plaintiff  stated  his  willingness 
ai  once  to  take  the  farm  and  relinquish  the 
contract.  This  draft  did  not  comprise  the 
Second  Close  and  the  eastern  part  of 
Fish-pond  Close,  which  contained  together 
thirty-seven  acres ;  the  defendant's  solicitors 
proposed  to  include  the  said  Second  Close 
and  the  whole  of  Fish-pond  Close,  and  they 
excluded  the  Ox  Pasture  and  the  Home 


Close,  containing  35  a.  2r.  21  p.,  the  first, 
as  plaintiff  alleged,  being  inferior  land,  and 
both  being  inconvenient  for  the  occupa- 
tion of  the  plaintiff  while  they  adjoined 
the  yard  and  buildings  of  the  farm. 
This  led  to  further  correspondence,  in 
which  the  plaintiff  insisted  that  he  had  a 
right  to  select  whatever  parts  of  the  Glebe 
Farm  he  thought  proper,  not  exceeding 
thirty-seven  acres  and  ten  acres,  and  to 
have  them  excepted  from  the  lease.  The 
defendant,  however,  insisted  that  no  selec- 
tion could  be  made  by  the  plaintiff  with- 
out his  concurrence;  that  he  could  not 
exclude  the  two  acres  of  the  First  Close, 
which  the  plaintiff  alleged  he  had  taken, 
with  the  concurrence  of  the  defendant,-  to 
build  upon. 

Mr,  R.  Palmer  and  Mr,  Beaumont^ 
for  the  plaintiff,  claimed  a  specific  per* 
formance  of  the  agreement,  with  a  right 
to  select  the  lands  to  be  excepted  from 
the  lease. 

Mr,  Selwyn  and  Mr.  Naldsr^  for  the 
defendant.— -The  terms  of  the  agreement 
are  indefinite  and  uncertain,  and  cannot 
be  carried  into  effect.— « 

Wilks  V.  Daeis,  3  Mer.  507. 
Lindsay  v.  Lynch^  2  Sch.  &  Lef.  1. 
Perkin*s  Profitable  Book,  sec.  62.  641) 

642. 
Jacques  v.    Chambers,   2   Coll.    435 1 
s.  c.  16  Law  J.  Rep.  (n.s.)  Chanc. 
243. 
Co,  Liu  145,  a, 
Shep.  Touch.  77. 

The  Master  of  the  Rolls.— I  must 
consider  this  as  an  agreement  to  grant  a 
lease  at  a  future  period  on  the  obtaining 
certain  consents,  and  excepting  a  given 
number  of  acres,  the  selection  of  which 
must  be  made  by  the  person  granting  the 
lease  before  the  lease  is  executed.  I  can 
only  consider  the  memorandum  of  agree- 
ment as  a  legal  instrument  effectual  in  a 
court  of  law;  it  would  then  operate  as  a 
covenant  under  seal,  as  if  it  had  been  exe* 
cuted  on  the  24th  of  April  1855,  and  bind 
the  parties  so  that  the  covenantor  would 
agree  to  grant  a  lease  on  the  1st  of  July 
then  next  of  a  certain  quantity  of  land,  say 
400  acres,  excepting  thirty-seven  acres  and 
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ten  acreB.     The  grantor,  however,  would 
have  to  select  which  of  the  lands  he  would 
except  out  of  the  property  to  be  demised. 
This  selection,  no  doubt,  might  have  been 
made  after  the  Ist  of  July  1855  if  the  lease 
had  been  executed   in   the  terms  of  the 
agreement,  but  then  the  right  of  selecting 
the  lands  to  be  excepted  would  have  rested 
with  the  tenant;  he  would  then,  no  doubt, 
have  said,  '*  You  have  granted   the  400 
acres  with  a  right  of  reserving  thirty-seven 
acres  and  ten  acres;  if  now  you  require 
these  lands  the  right  of  selecting  them  must 
rest  with  me."  The  plaintiff,  however,  must 
not  exercise  the  right  of  selecting  the  lands 
to  be  taken  oppressively,  or  in  a  manner 
to  make  it  impossible  or  difficult  for  the 
defendant  usefully  and  advantageously  to 
occupy  the  rest  of  the  land.     I  do  not  in- 
tend to  enter  into  the  question  as  to  what 
covenants  the  lease  should  contain;  that 
must  be  settled  in  chambers ;  and  for  that 
purpose  one  party  must  prepare  a  draft  of 
the  lease  and  hand  a  copy  to  the  other, 
that  such  alterations  may  be  made  as  may 
be  deemed  necessary,  and  when  the  parties 
cannot  agree  upon  any  question  it  may  be 
brought  before  me  for  further  considera- 
tion.    The  plaintiff  must  cause  an  appor- 
tionment of  the  draining  rent- charge  to  be 
made, so  that  the  defendant  may  be  charged 
for  no  portion  of  the  glebe  which  is  not 
comprised  in  his  lease ;  that  done,  I  propose 
to  make  a  decree  for  a  specific  performance 
of  the  contract,  and  to  declare  that  the  right 
of  selecting  the  thirty-seven  acres  and  the 
ten  acres  belongs  of  right  to  the  plaintiff, 
but  that  it  must  be  so  exercised  as  not  to 
interfere  with  the  other  clauses  in  the  con- 
tract, or  with  the  defendant's   beneficial 
enjoyment  of  the  land  comprised  in  the 
contract.    I  shall  then  refer  it  to  chambers 
to  settle  the  lease  in  case  the  parties  differ, 
and  I  shall  reserve  the  costs  for  further 
consideration.     I  think,  however,  that  the 
plaintiff  is  entitled  to  the  costs,  so  far  as 
they  have  been  occasioned  by  resisting  a 
specific  performance  of  the  contract ;  but  I 
cannot  determine  the  extent  of  these  costs 
without  reading  the  affidavits. 


M 
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L  ease — Rectory —  Glebe, 


If  a  farmer  contracts  with  a  rector  for  a 
lease  of  glebe  lands,  the  Court  wiU  not 
assume  that  both  parties  had  an  enahUng 
statute  present  in  their  minds,  and  modify  the 
express  terms  of  the  agreement,  to  make  ii 
conform  with  the  provisions  of  the  statute* 

Where  an  agreement  had  been  made  hg  a 
rector  to  grant  a  lease  of  glebe  lands,  at  a 
rent  to  be  paid  half-yearly,  the  Court  wiU 
not  vary  the  agreement  in  accordance  wkk 
the  provisions  of  the  5  Vict,  sess,  2.  c.  27» 
and  direct  the  rent  to  be  paid  quarterly. 

A  decree  was  made  for  the  specific  per* 
formance  of  a  lease  of  glebe  lands.  The 
decree  was  duly  enrolled  ;  it  was,  however, 
subsequently  found,  that  the  agreement  a»d 
the  statute  enabling  incumbents  to  grenU 
leases  of  their  glebe  did  not  conform:'^ 
Held,  notwithstanding  the  previous  proceed- 
ings,  that  the  bill  must  be  dismissed^  hvt 
without  costs. 

This  cause  was  again  brought  on  upon 
an  adjourned  summons.  Under  the  decree 
a  lease  was  brought  into  chamben.  It 
was  between  the  plaintiff  of  the  first  part, 
the  Bishop  of  Lincoln  of  the  second  part, 
the  Master  and  Scholars  of  Balliol  Coll^, 
Oxford,  of  the  third  part,  and  Benjamia 
Green  of  the  fourth  part. 

The  defendant  objected  that  it  was  con* 
trary  to  the  provisions  of  the  5  Vict.  sess. 
2.  c.  27f  enabling  incumbents  to  demise 
the  lands  belonging  to  their  benefices;  thst 
the  reserved  rent  was  made  payable  half- 
yearly  instead  of  quarterly,  as  provided  by 
the  statute ;  and  that  the  stipulations  of 
the  agreement,  as  carried  out  in  the  lease, 
were  unusual,  inconsistent  and  at  variance 
with  the  custom  of  the  country. 

The  chief  clerk  certified  that  the  lease 
was  a  proper  lease,  having  regard  to  the 
agreement. 

Mr,  R.  Palmer  and  Mr,  Beaumont,  for 

the  plaintiff. — The  defendant  knew  be  was 
contracting  for  a  lease  of  ecclesiastieal 
lands;  he  must,  therefore,  be  taken  to  have 
known  of  the  enabling  statute,  and  the  act 
must  be  considered  as  being  imported  into 
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and  forming  part  of  the  agreement — Kerr 

Mr,  Selwyn  and  Mr,  N alder,  for  the 
defendant. — The  agreement  cannot  he  va- 
ried. Courts  cannot  emhody  the  caprices 
of  legislation  into  the  transactions  of  man- 
kind, and  make  an  agreement  out  of  the 
provisions  of  a  statute  which  the  parties 
never  contemplated.  A  farmer  would  not 
think  of  enahling  and  disabling  statutes 
while  considering  the  capabilities  of  a  farm. 

Mr,  Palmer,  in  reply. 

The  Master  op  the  Rolls. — The  ques- 
tion now  raised   was  not  noticed  at  the 
hearing.     The  difficulty  arising  out  of  this 
statute,   enabling  incumbents   to   demise 
land  belonging  to  their  benefices,  is  insu- 
perable.    It  certainly  is  the  duty  of  the 
Court  to  be  acquainted  with  these  acts  of 
parliament ;  but,  really,  the  duty  is  nomi- 
nal. It  is  quite  impossible  for  the  Court  to 
have  them  present,  and  in   mind.     This 
illustrates  the  great  advantage  and  assist- 
ance which  counsel  confer ;  they  bring  to 
the  attention  of  the  Court  much  that  would 
otherwise  escape  notice.    I  certainly  made 
a  decree  for  specific   performance  of  the 
agreement.     A  lease  was  accordingly  car- 
ried into  chambers;  objections  were  taken, 
and  upon  them  it  has  been  adjourned  into 
court,   and  the   objection  now  raised   is, 
that  no  decree  ought  to  have  been  made, 
and  though   it    has   been    enrolled    and 
cannot   be    reheard   or   altered,   still   the 
objection  raised  is  one  that  cannot  be  got 
over.    Several  objections  have  been  taken, 
but  I  can  get  over  them  all  but  this  one, 
and  it  is,  therefore,  not  necessary  to  refer 
in  detail  to   them.     The  most  favourable 
way  in  which  1  can  put  this  case  for  the 
plaintiff,  is  to  state  the  grounds  on  which 
I  think   it  necessary  to  dissent  from  the 
confirmation  of  this  agreement  for  a  lease. 
There   is    no  question  but  that  the  best 
rent   is   reserved.     Is,   then,    the   statute 
imperative  when  it  says  that  the  rent  shall 
be  reserved  quarterly.  Or,  rather,  there  are 
two  questions,  viz.,  first,  whether  I  can 
force  on  the  defendant  a  lease  which  shall 
reserve  the  rent  quarterly ;  and,  secondly, 
whether,  notwithstanding  the  provision  of 

(I)  25  Beav.  394;  s.  c.  27  Law  J.  Rep.  (n.s.) 
Chanc.  ^94. 


the  act,  I  can  allow  him  to  have  a  lease 
which  reserves  the  rent  half-yearly.  With 
respect  to  the  first,  I  think  that  the  act  is 
imperative.  It  is  impossible  to  get  over 
the  words.  It  is  a  permissive  clause,  no 
doubt,  enabling  the  incumbent  \o  let  on 
farming  leases,  but  with  the  express  con- 
dition that  the  best  rent  be  reserved  quar- 
terly. The  agreement  here  is  precise,  that 
the  rent  shall  be  paid  half-yearly.  In  Kerr 
V.  Pawson  I  held,  that  where  there  is  an 
act  of  parliament  which  regulates  the 
subject-matter  of  a  contract  entered  into 
between  two  persons,  it  must  be  assumed 
that  they  had  that  act  of  parliament  in 
their  minds,  and,  consequently,  that  on  all 
those  matters  which  are  ambiguous,  or 
which  are  not  disposed  of,  it  must  be  con- 
sidered that  the  act  of  parliament  becomes 
part,  and  contains  the  contract  entered  into 
between  the  parties.  I  should  act  on  that 
doctrine  undoubtedly  here,  in  all  those 
cases  which  are  not  mentioned  in  the  agree- 
ment. But  where  the  contract  is  precise, 
and  is  directly  at  variance  with  the  act  of 
parliament,  it  is  impossible  that  I  can  hold 
that  the  parties  had  the  act  of  parliament 
present  to  their  minds,  and  that  they  in- 
tended that  the  act  of  parliament  should 
override  and  control  the  express  and  direct 
provisions  of  the  contract.  I  cannot,  there- 
fore, incorporate  the  act  of  parliament  with 
the  contract.  Is  this,  then,  the  essence  of 
the  contract,  or  is  it  a  mere  formal  matter  ? 
I  do  not  so  consider  it.  It  may  be  of 
importance  ;  it  is  not  for  me  to  judge,  and 
the  question  of  reserving  the  rent  half- 
yearly  or  quarterly  may  be  one  of  sub- 
stance, which  it  is  impossible  for  this  Court 
to  decide  contrary  to  the  express  directions 
and  terms  contained  in  the  contract.  If 
the  Court  could  do  that,  it  could  reserve 
the  rent  in  any  way  it  thought  fit.  I  can- 
not, therefore,  put  into  the  contract  that  it 
is  to  be  reserved  quarterly.  Am  I  then 
at  liberty,  under  this  act  of  parliament,  to 
sanction  a  lease  which  reserves  the  rent  half- 
yearly  ?  So  far  as  the  defendant  is  con- 
cerned, if  he  had  not  raised  the  objection, 
and  the  lease  had  been  granted  sub  silentio, 
and  the  matter  had  not  been  brought  before 
the  Court  with  the  sanction  of  the  patrons 
and  ordinary,  the  defendant  would  have 
got  a  valid  lease.  The  5  Vict.  sess.  2.  c.  27. 
8.4.  meets  this  difficulty,  and  provides  that 
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where,  through  inadvertence  or  oversight, 
the  act  of  parliament  had  not  heen  ex- 
pressly followed,  the  fact  of  the  patrons 
and  ordinary  having  executed  it,  gave  the 
lessee  a  perfectly  good  and  valid  lease. 

But  the  difficulty  I  have  is  this :  it  is 
for  me  as  well  as  for  the  bishop  and  patrons 
to  approve  of  this  lease ;  and  having  come 
to  the  conclusion  that  the  legislature  has 
directed  as  an  imperative  condition  that 
the  rent  shall  be  reserved  quarterly,  and 
having  also  come  to  the  opinion  that  1 
have  no  power  as  a  matter  of  equity  to 
enforce  that  condition  on  the  defendant, 
can  I,  with  propriety,  in  that  state  of 
things,  approve  of  a  lease  which  reserves 
the  rent  half-yearly  ?  And  I  reluctantly 
think  I  cannot,  assuming  that  the  bishop 
and  patrons  are  consenting  parties  to  the 
lease,  because  I  presume  that  they  would 
consent  to  the  lease  in  this  manner  if  the 
Court  thought  it  fit  and  proper  that  they 
should  execute  it,  and  that  the  matter  has 
not  been  brought  before  their  attention  in 
the  same  detailed  and  particular  manner 
in  which  it  was  brought  before  me.  Neither 
do  I  think  that  I  am  entitled  to  throw  the 
burden  of  deciding  the  question  on  the 
bishop  and  the  patrons.  I  think  that  I  am 
hound  to  express  an  opinion  for  m3iself  on 
the  subject,  and  that  I  am,  both  morally 
and  legally,  bound  to  say  that  I  cannot 
override  that  clause  in  the  act  of  parlia- 
ment, and  say,  that  this  is  a  contract  which 
is  proper  to  be  executed,  reserving  the 
rent  in  a  manner  different  from  that  which 
is  made  imperative  by  the  act  of  parlia- 
ment. That  being  my  view  of  the  case, 
it  is  for  the  parties  to  consider  whether,  in 
order  to  prevent  any  further  expense  in 
the  matter,  the  better  way  would  not  be 
to  consent  to  treat  this  matter  in  the  same 
manner  as  if  it  were  before  me  on  further 
consideration  that  I  might  deal  with  the 
whole  case.  That  would  not  prevent  the 
opinion  of  another  Court  being  taken  on 
the  subject.  I  had  some  little  difficulty 
as  to  the  course  to  be  adopted,  and  I  think 
that  the  practice  of  late  years  has  been, 
with  respect  to  bills  for  specific  perform- 
ance, to  make  a  decree  for  specific  per- 
formance where  the  agreement  is  contested, 
and  then  afterwards,  if  a  good  title  cannot  be 
made,  to  dismiss  the  bill,  notwithstanding 
that  a  decree  was  made  for  specific  perform* 


ance.  The  old  practice  used  to  be  a  decree 
for  a  specific  performance  conditionally  on 
a  good  title  being  made,  but  of  late  yean 
the  practice  has  been  the  other  way.  If 
so,  that  course  would  get  rid  of  the  diffi- 
culty in  this  case.  I  should  simply  dis* 
miss  the  bill,  and  then  I  would  allow 
counsel  to  speak  to  the  question  with  re- 
spect to  costs.  I  had  determined  to  make 
the  defendant  pay  the  costs  of  the  suit  up 
to  the  hearing,  so  far  as  they  related  to  the 
resistance  to  carry  the  contract  into  effect 
—practically,  all  the  costs.  But  that  wai 
on  the  assumption  that  I  could  make  a 
decree  for  specific  performance.  As  for 
making  the  plaintiff  pay  costs,  that  is 
out  of  the  question.  It  has  fi«qoently 
been  discussed  whether  the  Court  will 
give  costs  where  it  dismisses  the  bill  on 
such  occasions.  However,  it  never  does 
give  any  costs.  If  the  parties,  therefore, 
do  not  contemplate  an  appeal,  but  remain 
satisfied  with  my  decision,  so  far  as  jorii- 
diction  is  concerned,  I  shall  simply  dismiss 
the  bill,  without  costs,  as  if  the  cause  had 
been  brought  on  for  further  consideration. 


M 

June 


JENKINS  r.  GREEN. 


.R.      \ 
4,  11./ 

Lease  of  Farm — Incumbents — Glebe. 


Glebe  lands  which  have  been  usualUf  let 
on  lease  by  incumbents  are  mot  within  the 
6  Fict.  sees,  2.  e.  27. 

This  case  was  again  brought  before  the 
Court,  for  reconsideration  of  the  judgment, 
upon  the  5  Vict.  sess.  2.  c.  27. 

Mr,  R,  Palmer  and  Mr.  Beaumont  in- 
sisted that  the  statute  had  reference  only 
to  lands  usually  occupied  by  incumbents, 
and  that  it  had  no  reference  to  farms  which 
had  been  usually  demised,  and  from  which 
the  rector  derived  the  greater  part  of  his 
income ;  that  the  act  did  not  interfere  with 
or  repeal  previous  existing  statutes,  and 
that  the  agreement  was  within  them  tnd 
ought  to  be  carried  into  eflTeet. 

Mr,  Selwyn  and  Mr,  N alder,  for  the 
defendant.  -—  The  5  Vict.  aess.  2.  c.  27. 
was  general;  it  must  be  read  with  the 
previous  statutes ;  it  applied  to  all  lands 
belonging  to   benefices,    and  substituted 
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new  proTiaiottB  which  effectually  repealed 
ill  existing  statutes.-— 
Co,  Lit  44,  b,  45,  a. 
32  Hen.  8.  e.  28. 
IS  Eliz.  c.  10. 

Bae,  Ahr.  tit.  '  Lease,*  E.  6. 
Doe  A,  Tennyion  v.  Yarhorough,  1  Bing. 

24 ;  8.  c.  7  J.  B.  Moore,  258. 
2  Black.  Com.  318. 
Goodlitle  y.  Funucan,  Dougl.  565. 
0' Flaherty  t.  M'DoweU,  6  H.L.  Cas. 

142,  167. 
The  Bishop  of  Hereford  v.  Scory,  Cro, 
£li«.  874. 

The    Master    of    the    Rolls. — The 
agreement   would,  no  doubt,   have   been 
valid  had.  it  been  made  prior  to  the  5  Vict. 
fess.  2.  c.   27.     Its   provisions   were  in 
accordance    with    the    powers   given    to 
incumbents  by  the  previous  statutes  re- 
specting leases  of   lands  attached  to  or 
forming  part  of  their  benefices.   AVhen  the 
late  statute  is  considered,  it  does  not  seem 
to  vary  the  former  statutes.     It  was  con- 
tended, on  behalf  of  the  defendant,  that  all 
the  statutes  must  be  read  together :  but 
if  I  acceded  to  this  argument  to  its  full 
extent,  I  should,  in  fact,  decide  that  the 
earlier  statutes  are  repealed  by  the  late 
statute.     This  statute  does  not  contain  a 
clause  repealing   the  earlier  statutes.     I 
think  the  object  of  it  is  to  give  power  to 
grant  leases  of  land  belonging  to  benefices 
where  such  power  did  not  exist  before. 
By  the  former  acts  no  power  was  given  to 
let  land  which  had  not  been  accustomed 
to  be    let.     But  those  leases  which  the 
ecclesiastical  persons  had  power  to  grant 
before  the  late  statute,  they  may,  since 
the  statute,  grant   under   the  provisions 
either   of    the  old    statute,   or    the   late 
statute,  as  they  think  fit.      In  this  case 
the  incumbent    had    this    power.      The 
discrepancies    which    the    defendant    hat 
pointed  out  in  the  provisions  of  the  dif« 
ierent  acts   shew  that  the  statutes  are  not 
to  be  read  together.     Suppose  the  incum- 
bent under  the  13  Eliz.  c.  10.  had  power 
to  let  land   for  twenty-one  years  for  the 
same  rent  as  had  been  formerly  reserved, 
payable  half-yearly,  if  that  lease  since  the 
late  statute  is  not  valid,  because  a  portion 
of  one  glebe  is  not  reserved  out  of  the 
lease,  or  because  it  does  not  contain  a 


reservation  of  the  rent  quarterly  or  a 
covenant  for  insurance  of  the  property 
for  three-fourths  of  its  value,  or  because 
it  does  not  prescribe  a  particular  mode 
of  culture — it  is  clear  that  in  all  these 
particulars  the  former  statutes  are  re- 
pealed by  the  5  Vict.  sess.  2.  c.  27»  and  it 
would,  therefore,  fie  impossible  to  read 
them  together.  Suppose  the  incumbent 
had  been  accustomed  to  lease  the  glebe- 
house,  then,  if  I  am  to  read  the  statutes 
in  the  manner  proposed,  the  incumbent 
would  be  prohibited  from  letting  the 
house  in  future,  because  this  statute  con- 
tains a  clause  expressly  prohibiting  the 
letting  of  the  glebe-house.  There  are 
many  cases  which  by  analogy  lead  to  a 
different  construction.  The  writ  of  habeas 
corpus  might  be  issued  at  common  law  ; 
but  since  the  passing  of  the  statute  granting 
the  right,  a  person  may  sue  out  the  writ 
either  at  common  law  or  under  the  statute. 
According  to  the  invariable  interpretation 
put  upon  acts  of  parliament  by  Courts  of 
law  a  previous  statute  cannot  be  repealed 
by  inference,  but  only  by  express  enact- 
ment. I  find,  then,  that  the  incumbent 
has  agreed  to  grant  a  lease  of  these  landH, 
which  he  has  been  accustomed  to  let  ac- 
cording to  the  provisions  of  the  statutes  in 
force  at  the  time  when  the  late  statute 
was  passed,  and  which  in  no  way  affects 
the  former  acts  ;  and  I  am  of  opinion  that 
the  agreement  is  perfectly  good,  and  that 
the  lessee  must  be  ordered  to  accept  the 
lease.  The  costs  of  the  present  applica- 
tion must  be  paid  by  the  lessee. 


■} 


GRIMES  e.  HARRISON. 


M.R. 
March  17 
18,  19,  21 

Building  Societt/'-^Change  of  Purpose-^ 
Misapplication  of  Funds — Breach  of  Trust, 

A  building  society  was  established  and 
the  rules  certified  under  the  6  ^  7  Will.  4. 
e.  82 ;  the  directors  subsequently  changed 
the  name,  and  sought  to  convert  it  into  a 
freehold  land  society.  They  made  no  altera^ 
tion  in  the  rules,  but  they  applied  the  funds 
of  the  society  towards  the  payment  of  the 
purchase^money  of  a  piece  of  land  they 
contracted  to  purchase : — Held,  that  the 
objects  of  the  society  could  not  be  changed^ 
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and  that  the  rules  of  the  original  society 
could  not  be  adapted  to  any  altered  purpose  ; 
that  the  rules  did  not  authorize  the  pur- 
chase of  land,  and  that  the  directors  must 
replace  the  money ;  that  the  trustees  were 
not  responsible  for  the  funds,  as  they  only 
acted  ministerially  when  they  signed  the 
cheques  for  payment ;  they  were,  however^ 
refused  the  costs  of  the  suit. 

The  Prince  of  Wales  Mutual  Benefit 
Building  Society  was  established  in  the 
year  1853,  and  the  following  were  among 
its  rules  : — Rule  1.  stated  that  the  object 
of  the  society  *'was  to  raise  a  fund  by 
weekly  subscriptions  of  the  members  in 
shares  of  25L  each,  out  of  which  each 
member  may  receive  the  amount  or  value 
of  his  share  for  the  erection  or  purchase 
of  a  dwelling-house  or  houses,  or  oUier 
real  or  leasehold  estate." 

Rule  12.  —  "Whenever  the  money  in 
hand  shall  in  the  opinion  of  the  directors 
be  sufficient  for  the  purpose,  it  shall  be 
employed  in  advancing  to  those  members 
whose  subscriptions  are  not  in  arrear  the 
amount  of  their  shares,  and  the  members 
shall  become  entitled  to  such  advance  by 
seniority  of  membership  and  numerical 
order  of  their  shares;  but  no  member  shall 
be  entitled,  unless  upon  transferred  shares, 
to  more  than  two  advances  at  any  one 
time  on  any  of  his  original  shares,  nor 
until  the  whole  of  the  members  who  shall 
be  eligible  as  above  stated  and  stand  next 
in  rotation  and  numerical  order  to  his  last 
advanced  shares  shall  have  been  entitled 
to  and  been  offered  an  advance  in  respect 
of  their  respective  shares  ;  and  all  money 
not  so  employed  shall  be  invested  by  the 
trustees  in  such  manner  and  upon  such 
legal  security  as  the  board  of  directors 
shall  deem  necessary  in  the  names  of  the 
trustees  for  the  time  being  ;  and  when  any 
member  shall  become  entitled  to  an  ad- 
vance, he  shall  have  the  option  of  accept- 
ing or  declining  the  same." 

Rule  17.  —  ''AH  securities  to  and  in- 
vestments on  account  of  the  society  shall 
be  made  in  the  names  of  the  trustees  for 
the  time  being,  and  all  documents  shall 
be  deposited  and  kept  in  such  place  as 
the  board  of  directors  shall  direct." 

Rule  31.— "The  board  shall  have  full 
power  to  conduct  the  affairs  of  the  society. 


subject  only  to  the  rules  thereof  for  the 
time  being,  and  any  committee  to  be  se- 
lected and  appointed  shall  have  the  same 
power  in  respect  of  any  matter  confided  to 
them,  subject  to  the  control  from  time  to 
time  of  the  board." 

Rule  35. — "No  payment  above  51. 
shall  be  made  out  of  the  funds  of  the 
society,  except  by  a  cheque  on  the  bankers, 
which  cheque  must  be  signed  by  two  of 
the  trustees  and  countersigned  by  the 
secretary ;  and  no  such  cheque  shall  be 
signed  by  any  trustee  except  upon  the 
direction  of  the  board  of  directors,  such 
direction  to  be  entered  in  the  minute-book 
of  the  society  and  verified  by  the  signatare 
of  two  directors  at  least,  not  being  them- 
selves trustees." 

Rule  39. — "  No  director,  trustee  or 
other  officer  of  this  society  shall  be  re- 
sponsible or  liable  to  make  good  any  defi- 
ciency that  may  arise  in  the  funds,  pro- 
perty or  effects  of  the  society  otherwise 
than  by  reason  of  his  wilful  neglect  or 
default,  nor  for  the  default  or  defalcation 
of  any  other  officer ;  but  every  such  director, 
trustee  or  other  officer  shall  be  answer- 
able for  the  money,  property  and  effects 
actually  received  by  him  on  account  of 
the  society  until  he  shall  have  disposed 
of  the  same  in  accordance  with  these  rules, 
when  his  whole  liability  in  that  respect 
shall  cease." 

By  rule  47,  such  of  the  provisions  of  the 
10  Geo.  4.  c.  56.  and  the  9  &  10  Vict, 
c.  27.  as  were  applicable  to  buildin«: 
societies  were  made  applicable  to  this 
society. 

The  revising  barrister  certified  the  rules 
as  approved,  in  pursuance  of  the  6&7 
Will.  4.  c.  32. 

The  funds  of  the  society  arising  from 
the  subscriptions  of  members  amounted, 
in  June  1856,  to  upwards  of  750/.  The 
society  was  then  found  to  be  in  difficulties, 
and  its  operations  were  discontinued. 
The  affairs  of  the  society  were  then  inves- 
tigated, and  it  was  found  that  the  directors 
had  made  an  attempt  to  vary  the  objects 
of  the  society,  and  that  they  had  altered 
its  name  as  follows — "The  North- West 
London  Equitable  Freehold  I.»and  Society, 
enrolled  as  the  Prince  of  Wales  Mutual 
Benefit  Building  Society,"  and  that  they 
had  issued  pass-books,  containing  a  copy 
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of  the  mlefl  of  the  Bociety  and  the  account 
of  the  indiridual  members. 

It  was  also  found  that,  in  October  1854, 
when  the  whole  balance  in  hand  was  onlj 
621/.,  the  directors,  at  a  meeting,  resolved 
to  purchase  a  piece  of  land  in  West  Oreen 
Lane,  Tottenham,  with  the  funds  of  the 
society.  This  piece  of  land  consisted  of 
three  and  a  half  acres,  with  a  cottage  upon 
it,  and  had  then  lately  been  purchased  by 
Mr.  Syers,  for  2,8602.  The  sum  to  be  paid 
by  the  society  was  to  be  arranged  with  Mr. 
Syers  by  Messrs.  Haden  and  Bowen,  two  of 
the  defendants,  and  they  a£^eed  to  pur- 
chase the  piece  of  land,  exclusive  of  the 
cottage  and  garden,  for  2,3002.  A  deposit 
of  1502.  was  then  paid,  and  Mr.  Syers 
acknowledged  its  receipt  as  being  from 
''The  directors  of  the  North  London  Free- 
hold Land  Society,"  and  indorsed  upon 
the  receipt  was  the  following  memorandum, 
which  he  signed  :— -"  I  agree  to  take  pay- 
ment as  follows :  1502.  already  received, 
as  per  receipt  annexed ;  4502.  within  four- 
teen days  of  this  date  ;  4002.  on  or  before 
Christmas-day  1854,  and  the  remaining 
1,8002.  by  two  instalments  of  6502.  each, 
the  first  on  or  before  Christmas-day  1856, 
and  the  remainder  on  or  before  Christmas- 
day  1857." 

On  the  10th  of  October  1854  the  di- 
rectors, at  a  meeting  of  the  board,  ordered 
a  cheque  to  be  drawn  for  the  deposit  of 
1502.,  and,  at  a  subsequent  meeting,  they 
ordered  another  cheque  to  be  drawn  for 
4502.  These  cheques  on  account  of  the 
purchase-money  were  signed  by  the  trus- 
tees, in  pursuance  of  the  resolutions  of  the 
directors,  and  this  was  entered  on  the 
minutes,  and  signed  by  two  directors,  in 
compliance  witH  rule  85.  Two  other 
cheques,  for  1002.  each,  were  also  drawn 
and  signed  on  account  of  the  purchase 
upon  the  like  resolutions  and  with  the  like 
forms. 

The  trustees  were  cognisant  of  the  pur- 
pose to  which  the  several  sums  were  to  be 
applied. 

The  bill  was  now  filed,  by  John  Grimes 
and  three  other  members  of  the  Prince  of 
Wales  Mutual  Benefit  Building  Society, 
on  behalf  of  themselves  and  all  other 
members  of  the  society,  except  the  defen- 
dants«  against  the  directors  and  the  trustees 
and  Mr.  Syers. 

JSew  Saaiis,  XXYIII.— Chanc. 


The  bill  charged  that  the  investment 
was  a  fraud  on  the  rules  of  the  society,  and 
that  it  was  not  a  proper  purchase,  even  if 
authorised  by  the  rules. 

The  bill  prayed  that  the  defendants 
might  be  declared  to  be  severally  person- 
ally liable  to  replace  to  the  funds  of  the 
society  the  several  sums  of  1502.,  4502., 
1002.  and  1002.,  so  paid  out  of  the  funds 
to  the  defendant  Syers,  with  interest,  and 
for  the  appointment  of  new  trustees ;  or 
that,  if  necessary,  the  said  society  might 
be  dissolved  and  wound  up  under  the 
statutes  made  in  that  behalf. 

Mr.  R,  Palmer  and  Mr.  Souihgaiet  for 
the  plaintiffs. — The  directors  had  no  power 
to  purchase  land ;  it  was  contrary  to  the 
purposes  for  which  the  society  was  formed. 
The  resolutions  of  the  directors  were  irre- 
gular. The  land  also  was  purchased  under 
an  idea  that  it  might  be  sold  to  the  society 
at  an  unreasonable  price,  with  a  view  in- 
directly to  the  benefit  of  one,  if  not  more, 
of  the  directors — Matheson  v.  Ross  (1). 

Mr,  Selvoyn  and  Mr,  W.  Morris^  for  the 
directors,  Messrs.  Harrison,  Haden  and 
Roberts,  cited — 

Armitage  v.  Walker^  2  Kay  &  J.  211. 

Claugh  v.  Rateliffe,  1  De  Gex  fr  Sm. 

164;  s.  c.   16  Law  J.   Rep.  (n.s.) 

Chane.  476. 

The  Grand  Trunk  Railway  Company 

V.  Brodie,  9  Hare,  823 ;  s.  c.  3  De 

Gex,  M.  &  6.  146 ;  22  Law  J.  Rep. 

(n.s.)  Chanc.  514. 

Williams  v.  Salmond,  2  Kay  &  J.  463. 

Mr.  FoUett  and  Mr.  Craeknall,  for  Mr. 
Cutt  and  Messrs.  Smith  and  Hardingham, 
the  trustees  of  the  society. 

Mr,  Lloyd  and  Mr.  C.  Barker^  for 
William  Hugh  Lawson  Syers,  referred  to 
Cutbill  V.  Kinydon  (2). 

The  Master  of  thb  Rolls.— There  is 
a  great  distinction  between  a  freehold  land 
society  and  a  benefit  building  society.  A 
freehold  land  society  buys  land  with  the 
funds  subscribed  by  the  members,  and 
then  divides  that  land  among  them  ;  but  a 


(1)  2  H.L.  Cfts.  286. 

(2)  1  Exch.  Rep.  494;  lc.  17  Law  J.  Rep.  (n.s.) 
£xch.  177. 
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benefit  building  society  advances  to  mem- 
bers, out  of  the  subscriptions  made  by  the 
members,  sums  of  money  to  be  laid  out  in 
the  purchase  of  land  or  buildings,  which 
are  then  mortgaged  to  the  society.  That 
appears  to  be  the  principal  difference  be- 
tween these  two  kinds  of  societies.  But  in 
either  case  these  societies  must  be  bound 
by  the  rules  by  which  they  have  been  con- 
stituted. It  does  not  lie  in  the  mouth  of 
any  member  of  the  society  to  say  that  the 
book  which  *  professes  to  contain  the  rules 
of  the  society  does  not  contain  the  rules  by 
which  they  are  bound.  In  this  society  not 
only  is  there  a  rule  that  every  member 
shall  be  furnished  with  a  pass-book,  con- 
taining his  account,  and  a  copy  of  the 
rules  upon  which  that  account  is  to  be 
audited;  but  by  the  Slst  rule,  the  board 
has  full  power  to  conduct  the  affairs  of  the 
society,  subject  only  to  the  rules  thereof 
for  the  time  being.  Therefore,  the  rules  of 
the  society  bind  all  the  members.  I  cannot 
accede  to  the  argument  that,  as  between  the 
members  of  the  society,  the  fact  of  putting 
a  title-page  to  the  pass-book,  in  which  the 
society  is  called  a  freehold  land  society,will 
really  alter  the  rules,  and  convert  them  into 
something  other  than  what  they  purport 
to  be  upon  the  face  of  them.  I  make  this 
distinction  expressly  as  between  the  mem- 
bers of  the  society  and  as  regards  strangers 
to  the  society,  because  in  that  respect 
the  case  of  Mr.  Syers  is  different  from 
that  of  the  members  of  the  society.  It 
appears  that  the  certificate  of  Mr.  Tidd 
Pratt  was  obtained  without  any  intimation 
that  the  words  "freehold  land  society" 
constituted  the  title  of  the  society,  or  that 
it  was  intended  to  be  in  any  respect  a  free- 
hold land  society.  It  was  sworn  that  this 
omission  was  made  purposely,  because  it 
was  known  that  Mr.  Tidd  Pratt  would  not 
certify  the  rules  of  the  society,  if  called  a 
freehold  land  society,  to  be  within  the  pro- 
visions of  the  6  &  7  Will.  4.  c.  32,  but 
would  only  certify  it  as  a  benefit  building 
society.  Therefore,  it  is  impossible  to 
adopt  the  argument,  that  the  Court  can 
mould  these  rules  so  as  to  make  them 
applicable  to  a  freehold  land  society,  when 
by  the  suppression  of  the  fact  that  this 
was  a  freehold  land  society,  or  was  in- 
tended to  be  so,  these  parties  have  obtained 
from  the  officer  appointed  by  the  legis- 


lature the  benefit  and  advantage  den  red 
from   being    a   benefit    building  society, 
solely  because  the  society  was  not  known 
or  believed  to  be  a  freehold  land  society. 
It  is  therefore  impossible  to  modify  these 
rules    so   as   to   make  them  apply  to  s 
freehold    land     society.      The    real  and 
material  question  is,  what  were  the  func- 
tions, duties  and  powers  of  the  directors  7 
I  find  from  rule  31,  that  the  duties  are,  to 
manage  the  affairs  of  the  society  in  accord- 
ance with  the  rules.     Rule  1.  is  strongly 
insisted  upon   as  being  beneficial  to  the 
defendants :  it  is  said  that  it  mnst  be  so 
read  as  to  give  to  the  society  power  to 
purchase  land  as  they  think  fit.     But  upon 
reading  this   rule,    and    conaidering  the 
society  as  a  benefit  building  society,  it 
does  not  confer   any  such   power  at  all. 
The  obvious  meaning  of  that  rule  is,  that 
"the  amount  or  value  of  the  share"  of 
each  member  is  to  be  applied  "for  the 
erection  or  purchase  by  him  of  a  dwelling- 
house,  or  other  real  or  leasehold  estate." 
This  contains  no  authority  to  the  directors 
to  purchase  and  divide  land  amongst  the 
members;  and  in  looking  through  these 
rules,  there  is  not  a  single  clause  which 
authorizes  such  a  course.     Rule  12,  no 
doubt,  authorizes  the  directors  to  invest 
money  in  land  ;  that  is  perfectly  consistent 
with   Cutbill  V.  Kingdon.     The  first  part 
of  the  rule  authorizes  the  directors,  when 
they  think  proper,  to  make  advances  to 
members.     This  is  in  accordance  with  the 
objects  of  a  benefit  building  society,  and 
with  the  1  St  rule  of  this  society.    The  rule 
then  goes  on  to  direct  "that  all  money  not 
so   employed    shall    be   invested  by  the 
trustees  in  such  manner  and  on  such  legal 
security  as  the  board  shall  deem  necessary; 
and  when  any  member  shall  become  en- 
titled to  an  advance,  he  shall  have  the 
option  of  accepting  or  declining  the  same." 
The  power  given  by  this  rule  of  investing 
the  money  not  advanced  to  members  autho- 
rizes (and  I  state  this  as  being  so  far  in 
favour  of  the  defendants)  the  purchase  of 
land  as  a  mode  of  investment  of  the  un- 
employed funds  of  the  society.   The  argu- 
ment of  the  directors  is,  that  at  this  time 
no   loans   were  made;  that  nobody  bad 
applied  for  loans;  that  the  directors  in- 
tended to  treat  this  society  as  a  freehold 
land  society ;  and  that  there  was  a  sum  of 
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621/.  in  hand.     But  that  can  hardly  be 
treated  as  money  not  required  ;  for  if  any 
member  had  applied  for  a  loan  the  direc- 
tors would  have  been  bound  to  make  it. 
If  then  this  rule  gave  the  directors  autho- 
rity to  invest  the  621/.,  it  could  not  be  said 
that  they  had  sufficient  funds  for  the  pur- 
pose of  making  loans,  and  at  the  same  time 
that  there  was  surplus  money  which  they 
could  invest.     Then,  what  is  the  contract 
which  was  entered  into  on  this  occasion?  It 
was  not  an  investment  of  600/.,  but  a  laying 
out  or  incurring  liabilities  upon  a  contract, 
which  made  the  society  liable  for  a  purchase 
to  the  extent  of  2,300/.  under  a  power 
which  only  authorized  the  society  to  pur- 
chase in  case  they  should  have  monies  not 
required  for  the  purpose  of  loans  to  mem- 
bers, every  one  of  whom  was  entitled  to 
have  a  loan  to  the  amount  of  his  share ; 
and  it  was  under  the  pretence  of  investing 
the  surplus  money  that  the  directors,  with 
621/.  only  in  hand,  made  the  society  incur 
this  liability.     On  what  grounds  can  this 
be  held  a  valid  and  proper  discharge  of  the 
duties   of  the   directors  of  this  society  ? 
Under  the  contract  the  sum  of  600/.  was 
to  be  paid  at  once,  and  400/.  more  before 
the   Christmas  following.      According  to 
the  regular  rate  of  payment  of  subscrip- 
tions, the  society  would  not  receive  a  suffi- 
cient amount  of  subscriptions  to  meet  this 
payment;  much  less  the  further  sum  of 
1,300/.,  which  was  to  be  paid  by  two  equal 
instalments,  at  Christmas  1856  and  Christ- 
mas 1 857.  It  is  impossible  to  say,  upon  the 
rules  of  the  society,  that  this  was  a  bond 
Jide  inyestment  of  the  surplus  funds  of  the 
society.     It  was  nothing  else  than  laying 
out  the  money  of  the  society  in  the  pur- 
chase of  an  estate,  which   the   directors 
might   think  fit  to  divide  again   if  they 
pleased.     That  may  be  the  function  of  a 
freehold  land  society,  but  it  is   not  the 
function  of  a  building  society.     It  is  not 
within  these  rules ;  and  every  member  is 
entitled  to  say  to  the  directors,  *'  You  shall 
not  go  out  of  these  rules ; "  and  the  fact  of 
the  society  being  entitled  a  Freehold  Land 
Society,  or  of  the  pass-book  being  an  ac- 
count of  a  freehold  land  society,  or  of  the 
minutes  being  kept  as  the  minutes  of  the 
proceedings   of  a   freehold   land  society, 
does  not  entitle  the  directors  so  to  act,  or 


preclude  any  one  of  the  members  who  may 
think  fit  from  taking  the  objection  to  their 
acting  in  disobedience  of  rules  to  which 
they  are  bound  to  conform.  The  result  is, 
that  the  directors  were  guilty  of  a  breach 
of  trust,  and  that  they  had  no  authority  to 
lay  out  the  money  of  the  society  in  this 
contract.  What,  then,  would  be  the  conse- 
quence if  this  were  a  contract  which  bound 
the  society  ?  Mr.  Syers  might  file  his  bill 
for  the  specific  performance  of  the  con- 
tract. How  is  he  to  be  paid  his  purchase- 
money  ?  Is  each  of  the  members  liable  to 
contribute,  or  liable  to  pay  the  whole 
amount?  Upon  the  construction  of  these 
rules,  the  members  would  be  at  liberty  to 
say,  that  these  were  not  the  terms  and 
conditions  on  which  they  joined  the  society, 
and  that  they  were  not  liable  to  have 
this  contract  specifically  performed  against 
them ;  so  they  are  entitled  in  the  same 
way  to  say  to  the  directors,  '*  You  have 
exceeded  your  powers ;  you  have  not 
acted  within  the  scope  of  that  trust 
which  has  been  committed  to  you  in  enter- 
ing into  this  contract.'*  The  consequence 
is,  that  all  the  directors  who  authorized 
the  payment  of  the  money  must  be  held 
liable  to  repay  the  amount.  It  may  be  very 
hard  upon  some  of  them,  who  may  have 
had  nothing  to  do  with  it,  beyond  assenting 
to  the  wishes  of  others;  yet,  as  they  were 
directors,  and  were  under  the  obligation  to 
make  themselves  acquainted  with  their 
duties,  they  must  be  held  liable  for  what 
has  taken  place,  and  therefore  liable  to 
repay  this  amount.  If  the  transaction  were 
not  upon  the  face  of  it  invalid,  I  should 
require  further  evidence  before  I  could 
sanction  it ;  it  certainly  appears  singular. 
As,  however,  the  directors  were  not  autho- 
rized to  enter  into  the  contract,  it  becomes 
unnecessary  further  to  investigate  the 
transaction.  I  do  not  see  how  I  can  affect 
the  trustees  of  the  society  personally. 
They  have  not  the  same  character  and 
functions  as  the  directors.  They  are  mere 
ministerial  officers,  and  hold  the  money  of 
the  society,  and  are  bound  to  dispose  of 
it  as  the  directors  order.  The  d9th  rule 
may  make  a  difference,  but  my  present 
impression  is,  that  the  trustees  only  acted 
ministerially  and  in  compliance  with  the 
resolution  of  the  directors,  and  that  they 
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ought  to  be  kept  harmless;  but  I  cannot 
-give  them  the  costs  of  the  suit.  I  cannot 
see  what  claims  the  society  has  against 
Mr.  Syers;  he  was  dealing  with  a  freehold 
land  society,  or  what  he  supposed  to  be 
such.  These  societies,  I  assume,  have 
powers  to  buy  land  and  divide  it  among 
their  members.  Mr.  Syers  was  not  bound 
to  look  at  the  rules  of  the  society  with 
which  he  dealt ;  he  could  not  ascertain 
that  this  was  not  a  freehold  land  society, 
or  that  it  was  entitled  to  act  only  as  a 
building  society.  There  is,  therefore,  no 
reason  for  saying  that  Mr.  Syers  is  liable 
to  replace  the  money.  If  the  contract 
is  not  valid  and  is  set  aside,  the  parties 
who  paid  the  money  to  Mr.  Syers  may  or 
may  not  have  an  action  at  law  against 
Mr.  Syers  to  have  the  money  restored. 
As  to  this  I  express  no  opinion.  If  the 
transaction  had  been  free  from  suspicion, 
I  should  have  considered  Mr.  Syers  en- 
titled to'costs ;  but  on  the  circumstances  of 
the  case,  the  bill  must  be  dismissed  against 
Mr.  Syers,  without  costs.  With  respect 
to  the  directors,  the  plaintiffs  are  entitled 
to  a  declaration  that  this  was  a  breach  of 
trust,  and  that  they  are  liable  to  replace 
the  money,  and  they  must  pay  the  plain- 
tiffs' costs  if  they  ask  for  them.  There 
will  be  no  order  against  the  trustees,  but 
they  must  bear  their  own  costs.  The  rule 
which  provides  that  they  were  merely  to 
sign  receipts  must  mean  that  they  were  to 
have  no  hand  or  voice  in  the  management 
of  the  society,  and  that  they  were  to  sign 
the  receipts  presented  to  them  by  the 
directors  of  the  society  after  they  had 
ascertained  that  the  proper  forms  had  been 
observed.  Had  they  done  no  more,  they 
might  have  been  entitled  to  their  costs; 
but  on  looking  through  the  answer  of  the 
trustees,  they  do  not  content  themselves 
with  saying  that  they  acted  merely  as 
ministerial  officers,  but  they  support  and 
justify  the  allegations  made  by  the  other 
defendants,  and  insist  that  this  is  not  a 
building  society,  but  afreehold  landsociety. 
This  course  they  ought  not  to  have  taken, 
and  it  must  deprive  them  of  their  costs. 


M 

June 


.R.     \ 

b16.  / 


GRIMES  V.  HARRISON. 


Costs  —  Taxation  —  Higher  or  Lower 
Scale. 

The  allowanee  of  the  higher  scale  of  fees 
does  not  depend  upon  the  .  amount  to  he 
recovered,  but  upon  the  questions  raised  in 
the  suit,  and  whether  the  suit  is  one  whieh 
affects  the  entire  property  involved. 

The  2nd  Order  of  the  2nd  of  January 
1857,  rule  7,  provides  that  solicitors  are 
to  be  entitled  to  charge  and  be  allowed 
the  fees  according  to  the  lower  scale  in  all 
proceedings  by  special  case,  and  in  all 
proceedings  relating  to  funds  carried  to 
separate  accounts,  and  in  all  proceedings 
under  any  railway  or  private  act  of  parlia- 
ment, or  any  other  statutory  or  summary 
jurisdiction,  and  generally  in  all  other  cases 
where  the  estate  or  fund  to  be  dealt  with 
shall  be  under  the  amount  or  value  of 
1 ,000/. 

Mr.  Follett  and  Mr.  Southgaie,  for  the 
plaintiff  in  this  case  (reported  ante,  p.  823), 
claimed  the  costs  on  the  higher  scale. 

Mr,  Cracknall  and  Mr.  fT.  Morris,  for 
the  defendants. — The  suit  sought  to  have 
a  sum  of  800/.  replaced.  ThaX  was  the 
principal  object  of  the  suit.  The  question 
on  the  appointment  of  new  trustees,  and 
the  winding  up  the  society,  had  not  been 
brought  forward  at  the  hearing.  The  costs 
should  be  paid  on  the  lower  scale. — 
Gibbs  V.  Gibbs^  27  Law  J.  Rep.  (n.s.) 

Chanc.  577* 
Reade  v.  Bentley,  3  Kay  &  J.  271 ; 
s.  c.  27  Law  J.  Rep.  (n.s.)  Chanc, 
254. 

The  Master  of  the  Rolls. — The  order 
referred  to  does  not  apply  to  this  case. 
Whether  the  costs  are  to  be  allowed  on  the 
higher  or  lower  scale  does  not  depend  upon 
the  amount  actually  recovered,  but  whether 
the  whole  estate  or  fond  is  to  be  dealt  with, 
though  it  is  under  the  value  of  1,000/.  It 
is  true  that  the  fund  sought  to  be  replaced 
does  not  amount  to  1,000/.,  but  the  suit 
seeks  other  and  material  relief,  vis.,  the 
appointment  of  new  trustees  and  the  dis- 
solution of  the  society  ;  in  fact,  the  estate 
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is  soiigbt  to  be  dealt  with  as  the  whole 
property  of  the  society.  In  Gibbs  y.  Gibbs 
the  only  question  was,  who  was  entitled  to 
the  specific  sum  of  400/.  ?  The  case,  there- 
fore, does  not  fall  within  the  rule,  and 
the  costs  must  be  allowed  on  the  higher 
scale. 


M.R.     I 
June  2      I         THOMAS  p.  rawlings. 

Solicitor  and  Client-^Privilege'-^Ansiver 
"^Exceptions. 

A  solicitor  who  obtained  possession  of  a 
lease  from  a  client,  which  was  claimed  by  a 
third  party,  cannot  refuse  to  answer  a  bill 
JUed  against  him  upon  an  allegation  that  the 
information  respecting  the  matters  inquired 
into  was  obtained  either  in  the  character  of 
Sfdieitor  or  as  a  creditor  of  his  client, 
neither  will  his  claim  to  be  a  purchaser  for 
value  without  notice,  in  respect  of  a  lien 
claimed  upon  the  lease  for  a  debt  incurred 
by  his  client,  prevent  his  being  required  to 
answer  the  bill. 

The  bill  in  this  case  was  filed  by  Frede- 
rick Richard  Thomas,  against  William  Har- 
ris Rawlings  and  Thomas  James  Stubbs, 
praying,  inter  alia,  for  a  declaration  that 
W.  H.  Rawlings  was  a  trustee  for  the 
plaintiff  of  a  lease,  dated  the  23rd  of  June 
1854,  and  that  T.  J.  Stubbs  had  as  against 
the  plaintiff  no  valid  or  subsisting  charge 
or  lien  on  the  lease  either  for  professional 
services  or  otherwise. 

The  plaintiff  set  out  in  his  bill  various 
deeds  and  memoranda  of  agreement,  de- 
dndng  his  title  to  the  lease. 

T.  J.  Stubbs  had  acted  as  the  solicitor 
of  W.  H.  Rawlings  ;  the  lease  was  in  his 
possession,  and  he  claimed  a  lien  upon  it, 
on  the  ground  that  it  came  into  his  hands 
as  a  deposit,  and  that  the  money  due  to 
him  was  a  debt  incurred  by  his  client  for 
costs  on  the  faith  of  the  deposit,  without 
notice  of  the  plaintiff's  title. 

The  plaintiff  interrogated  T.  J.  Stubbs 
in  respect  of  the  deeds  and  memorandum 
of  agreement.  T.  J.  Stubbs,  in  the  first 
paragraph  of  his  answer,  said,  "All  the 
information  I  possess  as  to  the  matter 
to  which  I  am  interrogated  in  the  suit  I 
have  derived  either  as  a  creditor  of  W.  H. 


Rawlings  or  as  his  solicitor.  I  am  advised 
that  the  plaintiff  does  not  by  his  bill  offer 
to  pay  me  the  amount  which  is  due  from 
the  defendant  W.  H.  Rawlings  to  me,  and 
in  respect  of  which  I  hold  the  lease ;  and  I 
submit  and  I  hereby  insist  that  I  am  not 
bound  to  make  any  answer  to  such  part  of 
the  interrogatories  exhibited  in  this  suit 
on  behalf  of  the  plaintiff  as  will  lead  to  a 
disclosure  of  any  claim  against  the  defen- 
dant W.  H.  Rawlings  or  of  the  matter 
which  came  to  my  knowledge  whilst  I 
acted  as  the  professional  adviser  of  the 
said  defendant;  and  I  claim  the  benefit  of 
this  defence  to  so  much  of  the  bill  as  I 
have  not  hereby  fully  answered,  to  the  same 
extent  as  if  I  had  pleaded  to  the  same." 

In  answer  to  the  various  interrogatories 
in  detail,  he  declined  to  give  the  dis- 
covery upon  the  same  grounds  or  one  of 
them. 

The  plaintiff  excepted  to  the  answer. 

Mr,  R,  Palmer  and  Mr.  Swanston,  for 
the  plaintiff,  in  support  of  the  exception. 

Mr.  Selwyn  and  Mr.  Cottrell,  for  T.  J. 
Stubbs,  claimed  his  privilege  from  further 
answering,  as  the  communications  came 
to  the  defendant  in  his  confidential  capacity, 
and  his  lien  was  obtained  in  his  character 
of  purchaser  without  notice.— 

Greenough  v.  Gaskell,  3  Myl.  8c  K.  98. 

Jones  V.  Pugh,  1   Phill.  96;    s.  c.   11 

Law  J.  Rep.  (n.s.)  Chanc.  323 ;   12 

Sim.  470. 

Carpmael  v.  Powis,  Ibid.  687  ;  s.  c.  9 

Beav.  16;   15  Law  J.  Rep.  (n.s.) 

Chanc.  275. 

Jerrard  v.  Saunders,  2  Ves.  jun.  454 ; 

s.c.  4Bro.  C.C.  322. 
Ovey  V.  Leighton,  2  Sim.  &  S.  234. 
Browne  v.  Lockhart,  10  Sim.  420;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  167. 
Crisp  V.  Platel,  8  Beav.  62. 
Galley  v.  Richards,  19  Ibid.  401. 
Sugden^s  Vendors  and  Purchasers,  607ff 

609,  643,  13th  ed. 
Herring  v.  Clobery,  1  Phill.  91  ;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  149. 
Blenkinsopp  v.  Blenkinsopp,    2  Phill. 
607;  s.  c.  17  Law  J.  Rep.  (n.s.) 
Chanc.    343:    reversing    10    Beav. 
143  ;   16  Law  J.  Rep.  (n.s.)  Chanc. 
88. 
Wallwyn  v.  Lee,  9  Ves.  24. 
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Portarlinffton  y.    Soulb^ft  7  Sim.  28 ; 

8.  c.  6  Sim.  356. 
Adams  v.  Fisher,  2  Keen,  754  ;    s.  c. 

3  Myl.  8c  Cr.  526 ;  7  Law  J.  Rep. 

Chanc.  289. 
Swinbome  v.  Nelson,   16  Beav.  416 ; 

8.  c.  22  Law  J.  Rep.  (n.s.)  Chanc. 

331. 

The  Master  op  the  Rolls. — While  I 
admit  the  proposition  that  communications 
between  solicitor  and  client  are  privileged, 
it  does  not  affect  this  case.  The  privilege, 
being  that  of  the  client,  is  confined  to 
communications  made  by  him  to  the  soli- 
citor. All  questions  relating  to  privilege 
are  considered  in  Lord  Walsingham  v. 
Goodrich  (1).  The  defendant  does  not 
say  that  the  matters  in  respect  of  which  he 
refuses  discovery  were  communicated  to 
him  by  his  client,  but  simply  that  he  ob- 
tained the  knowledge  while  he  was  acting 
as  the  solicitor  of  W.  H.  Rawlings.  If 
this  were  a  ground  of  privilege,  it  would 
be  difficult  to  obtain  any  discovery  from 
a  solicitor,  because  he  might  have  acted  as 
solicitor  for  a  great  number  of  clients  dur- 
ing a  long  period  of  time.  He  is  not 
bound  to  disclose  communications  made 
by  the  client  to  himself,  provided  those 
communications  have  some  reference  to 
the  lis  mota  either  before  and  in  anticipa- 
tion of,  or  subsequent  to,  the  institution 
of  proceedings.  The  defendant,  however, 
throughout  his  answer  grounds  his  right  to 
refuse  discovery  on  the  fact  of  his  having 
obtained  the  information  whilst  acting 
professionally  for  the  defendant  W.  H. 
Rawlings.  All  the  exceptions  which  pro- 
ceed upon  this  ground  of  refusal  must  be 
allowed.  The  defendant  further  says  that 
he  obtained  the  information  as  a  creditor 
of  W.  H.  Rawlings,  or  as  his  legal  adviser. 
This  must  be  taken  most  strongly  against 
the  pleader,  and  it  must  be  assumed  that 
all  the  information  was  obtained  in  his 
character  of  creditor.  As  such,  he  is  bound 
to  disclose  it.  It  is  unnecessary  to  con- 
sider the  principle,  which  is  now  well 
established,  that  if  a  defendant  answers  he 
must  answer  fully.  All  the  exceptions 
must  be  allowed. 


(I)  3  Hare,  122. 


rEx    parte   hawkins,   is 

LORDsJUSTtCBS.J         ftf    THE    METROPOLITAN 
July  4,  8.       j        SALOON    OMNIBUS   COM- 

(^      PANY,  LIMITED. 

» 

Joint' Stock  Company — Winding  ttp— 
Loss  of  Three-fourths  of  Capital — Sections 
67.  and  72.  of  the  Joint-Stoek  Companiet 
Act,  1856. 

A  shareholder  in  a  joint-stock  eompany 
presented  a  petition  (against  the  approval 
of  the  majority  of  the  shareholders)  for  the 
winding  up  of, the  company,  alleging  the  loss  of 
three-fourths  of  its  capital  (under  section  6T, 
of  the  act  19  ^  20  Fict.  c.  A1);  hut  the 
Court,  being  satisfied  of  the  bad  faith  of 
the  petitioner,  and  not  being  satisfied  of  the 
loss  of  capital  as  alleged,  dismissed  the  peti- 
tion. Under  the  72nd  section  of  the  above' 
named  act,  the  order  to  be  made  upon  a 
petition  to  wind  up  is  entirely  in  the  dtscrC' 
Hon  of  the  Court, 

This  was  the  petition  of  appeal  of 
Thomas  Hawkins,  a  shareholder  in  the 
above-named  com  pany,for  1 50  fully  paid-up 
shares,  from  a  decision  of  Mr.  Commissioner 
£van8,  dismissing,  with  costs,  his  petition 
presented  to  the  Court  of  Bankruptcy  on 
the  29th  of  April,  praying  the  dissolution 
and  winding  up  of  the  company,  on  the 
groimds  that  the  same  was  insolvent  and 
unable  to  meet  its  engagements,  and  that 
three-fourths  of  its  capital  had  been  lost 
or  had  become  unavailable.  The  allega- 
tions of  the  petition  (which,  however,  were 
in  many  particulars  denied)  were  that,  out 
of  the  20,000  1/.  shares  into  which  the 
capital  of  the  company  was  divided,  15,000 
or  thereabouts  had  been  subscribed  for, 
and  nearly  15,000^.  paid  thereon,  and 
that  that  was  the  whole  amount  which  the 
company  had  ever  received  in  respect  of 
shares ;  that  by  a  balance-sheet  made  np 
to  the  3 1  St  of  August  1857,  and  laid  be- 
fore the  shareholders  at  a  general  meeting 
of  the  company  held  on  the  26th  of  Sep- 
tember 1857,  there  was  shewn  to  be  a 
deficiency  of  2,429/.  14s.  9d.,  which  was 
accounted  for  by  the  following  entry:— 
*•  Profit  and  loss.  For  balance  proposed 
to  be  carried  to  preliminary  expenses, 
2,429/.  14s.  9d.,''  but  no  detailed  sutement 
in   explanation  accompanied   the  entry; 
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that  on  the  9th  of  March  1858  it  was  re- 
solved, at  an  extraordinary  meeting  of  the 
company,  that  the  directors  should  be  em- 
powered to  raise  a  sum  not  exceeding 
5,Q00/.  by  way  of  loan,  to  be  secured  by 
debentures  bearing  interest,  for  the  service 
of  the  company ;  that  the  above  resolution 
was  conBrmed  at  a  second  meeting,  held 
on  the  22nd  of  April  then  following,  and 
at  the  second  meeting  a  Report  of  the 
directors  was  read,  wherein  it  was  stated 
that  the  cotnpany  had  incurred  a  loss  of 
823/.  in  the  half-year's  working  previous 
to  the  date  of  the  balance-sheet;  that  the 
stock  of  horses  and  omnibuses  belonging 
to  the  company  had  materially  decreased 
in  value;  that  the  company's  engagements 
and  debts  had  increased  to  upwards  of 
7.000/.,  and  that  it  had  no  money  or  means 
of  paying  them,  excepting  by  a  sale  of  the 
horses  and  omnibuses ;  that  the  patent 
purchased  and  held  by  the  company  was 
of  no  value  whatever;  that  this  company 
alone,  and  no  other  person,  had  attempted 
to  work  omnibuses  built  under  it,  and  had 
wholly  failed  in  working  the  same  to  a 
profit,  because  of  the  excessive  weight  of 
the  vehicles  so  constructed,  and  the  great 
outlay  required  in  order  to  keep  them  in 
working  order;  that  the  company  was  in- 
solvent, and  that  three-fourths  of  its  capital 
had  been  lost  or  become  unavailable.  The 
petition,  therefore,  prayed  that  the  com- 
pany might  be  wound  up  in  bankruptcy. 

The   allegations   of  the   petition   were 
supported  by  affidavits  of  the  petitioner 
and  others,  by  which  it  was  stated  that, 
since  the  month  of  April  1858,  the  business 
of  the  company  had  become  from  bad  to 
worse,  and  that  the  whole  assets,  including 
horses,  omnibuses,  plant  and  stock,  stables, 
offices   and   furniture,   together  with  the 
balance      at      the     company's     bankers, 
amounted  to  less  that  3,000/.     The  peti- 
tioner also  swore  that  in  this  petition  he 
was  acting  wholly  independently,  and  not 
in  collusion  with  any  other  person  or  per- 
sons;  but  it  appeared  that  this  was  the 
third  petition  which  had  been  presented 
within  a  twelvemonth,  for  the  purpose  of 
obtaining  a  winding-up  order  against  this 
company,  the  first  of  which  was  presented 
in  April   1858  by  Mr.  Hawkins  himself, 
and  was  almost  identical  in  its  allegations 
with   the  present,  and  was  dismissed  with 


costs,  Mr.  Commissioner  Fane  being  then 
of  opinion  that  the  petitioner  had  failed 
to  shew  that  three-fourths  of  the  capital 
had  been  lost  or  had  become  unavailable. 
On  that  occasion  his  Honour  said,  upon 
being  pressed  to  give  further  time : — "  No ; 
certainly  not.  This  is  a  case  in  which  I 
shall  give  no  further  time.  When  people 
begin  these  things  they  ought  to  be  fully 
prepared.  You  must  bring  a  material  fact. 
There  is  more  than  a  fourth  part  of  the 
capital  of  the  company  left,  even  according 
to  your  own  evidence,  and  that  is  without 
taking  the  patent  into  account,  which,  as 
I  understand,  was  paid  for  in  shares,  and 
forms  part  of  the  capital  of  the  company." 

A  second  petition  was  presented  in  the 
early  part  of  the  present  year  by  a  Mr. 
Borsley,  a  harness-maker,  who  represented 
that  the  company  owed  him  upwards  of 
400/. ;  but  the  company,  having  discharged 
this  debt,  his  petition  was  dismissed  by 
consent. 

Mr.  Pope,  the  secretary  of  the  company, 
and  others,  deposed  that  the  whole  num- 
ber of  shares  issued  was  14,869,  of  which 
3,000,  fully  paid  up,  were  given  to  the 
patentee  of  the  saloon  omnibus,  together 
with  200/.  in  money,  for  the  purchase  of 
his  patent ;  and  884  shares  had  been  for- 
feited for  non-payment  of  calls.  Mr.  Pope, 
in  his  evidence,  estimated  the  assets  of  the 
company  at  9,689/.  5f.,  and  its  liabilities 
at  between  3,000/.  and  4,000/. ;  and  also 
stated  that  the  company  had  commenced 
an  action  against  the  London  General 
Omnibus  Company,  in  which  the  damages 
were  laid  at  10,000/. ;  that  that  action 
was  referred  to  Mr.  Barstow,  of  the  com- 
mon-law bar,  as  arbitrator,  and  the  refer- 
ence, which  had  already  occupied  thirty 
days,  and  in  which  100  witnesses  had  been 
examined,  was  still  pending;  and  that, 
although  the  costs  of  Mr.  Hawkins's  dis- 
missed petition  had  been  paid,  yet  that 
Mr.  Hawkins  had  been  a  co- plain tifif  in 
the  suit  of  Bryan  v.  the  Metropolitan  Saloon 
Omnibus  Company,  Limited  (1),  in  which 
a  motion  for  an  injunction  had  been  refused 
with  costs,  which  had  been  taxed  at  151/. 
19s,  1 1(/.,  no  part  of  which  had  been  paid 
by  the  petitioner,  for  which  he  was  in 
contempt. 

(I)  27  Law  J.  Rep.  (v.s.)  Chanc.  685. 
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The    proper    order    would, 
^o  refuse  the  motion,  without 
ide,  and  to  direct  the  fund 
^he  plaintiff. 


AVELAND. 


^"rsonal 


'H 


,  arsonal 
c  alike.  One 
itd  in  his  lifetime , 
.cid,  affirming  the  decision 
r  of  the  Rolls,  that  the  fund 
tstble  among  the  nephews  and  nieces 
tether  surviving  the  tenant  for  life  or  not, 
and  that  the  share  of  the  deceased  niece 
devolved  upon  her  next-of-kin,  and  not  upon 
her  administrator. 

This  was  an  appeal  from  the  decision  of 
the  Master  of  the  Rolls  (reported  ante,  p. 
76).  Samuel  Cleaveland,  hy  his  will,  dated 
the  3rd  of  August  1841,  gave  to  trustees  a 
sum  of  stock,  upon  trust  for  his  brother 
R.  F.  Cleaveland  and  his  wife  Eliza,  and 
the  survivor  of  them  for  his  and  her  natu- 
ral lives;  and  after  the  decease  of  his  said 
brother  and  his  said  wife,  **  then  in  trust 
to  pay  and  apply  the  said  sum  of  stock 
equally  amongst  his  (the  testator's)  ne- 
phews and  nieces,  children  of  his  said 
brother  R.  F.  Cleaveland  and  his  said  wife, 
then  living,  or  their  legal  personal  repre- 
sentatives, share  and  sliare  alike."  The 
testator  died  in  March  1844,  and  one  of 
his  nieces,  Henrietta  Maria,  the  wife  of 
George  Foster  St.  Barbe,  died  on  the  15th 
of  December  1853,  without  issue.  The 
wife  of  R.  F.  Cleaveland  survived  him, 
and  died  in  August  1 857.  G.  F.  St.  Barbe 
took  out  letters  of  administration  to  his 
wife  ;  and  the  Master  of  the  Rolls  having 
decided  against  his  claim  to  the  share  of 
his  deceased  wife,  and  in  favour  of  her 
next-of-kin,  he  appealed.    The  other  ques- 


tion decided  by  the  Master  of  the  Rolls 
(ante,  74J  as  to  the  fund  being  divisible 
among  all  the  nephews  and  nieces  whether 
surviving  the  tenant  for  life  or  not,  was 
also  argued  on  this  appeal. 

Mr.  Selwyn  and  Mr.  Hothouse,  in  sup- 
port of  the  appeal.— The  first  question 
was,  whether  the  words  *'  legal  personal 
representatives"  were  words  of  limitation 
or  of  substitution.  If  the  words  **  share 
and  share  alike,'*  which  were,  however, 
conclusive  on  the  subject,  had  not  been 
used,  it  was  clear  that  the  word  "  or" 
meant  an  alteration  or  substitution,  not  an 
addition.  The  words  "legal  personal 
representatives"  were  not  those  generally 
used  to  give  an  absolute  interest;  and  the 
testator  in  the  present  case  had  used  the 
words  "executors  and  administrators" 
where  he  intended  to  imply  an  absolute 
gift.  There  were  cases  which  established 
tliat  a  gift  to  one  or  his  representatives 
after  a  gift  for  life  conferred  an  absolute 
interest.  Tidwell  v.  j4riel  (1)  was,  how- 
ever, overruled  in  Re  Porter's  Trusts  (2). 
In  Bone  v.  Cook  (8)  the  words  were 
"executors  or  administrators";  but  in 
Corhyn  v.  French  (4)  the  words  were 
"their  representatives  or  representative." 
In  this  case,  however,  the  reason  for  hold- 
ing such  words  to  be  words  of  limitation 
failed,  as  they  were  merely  introduced,  by 
way  of  caution  on  the  testator's  part,  to 
shew  that  the  legacy  was  a  transmissible 
one,  and  was  not  to  fail  by  reason  of  the 
legatee's  death  before  the  period  of  distri- 
bution. This  could  not  apply  where  the 
gift  was  only  to  those  living  at  the  period 
of  distribution,  as  in  such  a  case  the  words 
must  be  substitutionary  or  they  must 
mean  nothing.  Such  words  could  not  be 
construed  otherwise  than  substitutionary 
in  the  case  of  immediate  legacies,  as  they 
were  clearly  used  with  regard  to  such  in 
this  will  to  prevent  lapse.  The  same  sense 
must,  therefore,  be  attributed  to  these 
words  when  applied  to  deferred  legacies. 
But  supposing  the  words  to  import  an  al- 
ternative gift,  the  question  then  arose,  who 

(1)  8  Madd.  403. 

(2)  4  Kay  &  J.  188;  8.  c.  27  Law  J.  Rep.  (n.8.) 
Chanc  196. 

(S)  M*Cle.  168. 
(4)  4  Yes.  418. 
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ordered  the  rest  of  the  motion  to  stand 
over  until  this  day.  The  money  was 
accordingly  paid  into  court. 

The  case  now  came  on  again  upon  mo- 
tion. 

Mr,  Craig  and  Mt»  C.  Swansion^  for  the 
plaintiff,  in  support  of  the  motion.— The 
plaintiff  in  this  case  must  he  taken  to  have 
had  full  notice  of  the  settlement  and  its 
contents,  of  which  Lord  Rossi yn  is  the 
surviving  trustee,  and  under  which  Mr. 
Walrond  exercised  his  power.  Having, 
therefore,  full  notice  of  Lord  Rosslyn's 
title,  although  a  mere  equitahle  title,  the 
plaintiff,  as  he  has  heen  applied  to  hoth 
by  Lord  Rosslyn  and  by  Mr.  Walrond  for 
payment  of  the  rent,  has  a  right  to  file  a 
bill  of  interpleader  in  this  court  to  have 
the  question  of  title  determined — Suart  v, 
Welch  {\). 

Mr.  Bacon  and  Mr.  Jolliffe^  for  the  defen- 
dant Walrond ;  and  Mr.  Jones  Bateman, 
for  the  Earl  of  Rosslyn,  objected  that  there 
was  no  case  for  the  exercise  of  the  Court's 
jurisdiction  of  interpleader.  Mr.  Walrond 
was  the  landlord  of  the  plaintiff,  and,  as  a 
general  rule,  a  tenant  was  not  entitled  to 
maintain  a  bill  of  interpleader  against  his 
landlord.  The  only  exception  to  that 
f  ule  was  where  the  landlord  had  done  some 
act  himself  to  embarrass  the  tenant — 

Dungey  v.  Angove^  2  Ves.  jun.  304. 

Jew  V.  Wood,  Cr.  &  Ph.  185 ;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  262 ; 
8  Beav.  579. 
That,  however,  was  not  so  here,  for  Lord 
Rosslyn's  claim  was  made,  not  under  any 
act  done  by  Mr.  Walrond,  but  imder  a 
title  alleged  to  be  paramount  to  his.  They 
cited  also  Crawshay  t.  Thornton  (2). 

Stuart,  V.C.  said,  that  as  a  general 
rule  a  tenant  had  no  right  to  file  a  bill  of 
interpleader  against  his  landlord,  and  that 
the  only  exception  to  that  rule  was  where, 
by  some  act  of  the  landlord,  subsequent 
to  the  granting  of  the  lease,  a  difficulty 
was  occasioned  by  a  demand  made  against 
the  tenant  under  that  subsequent  dealing 


(!)  4  Myl.  &  Cr.  805. 

(2)  2  Ibid.  1 ;  t.  c.  2  Law  J.  Rep.  (n.s.)  Chanc. 
179. 


with  the  landlord.   The  rule  was  expressly 
so  laid  down  by  Lord  Rosslyn  in  Dungey 
V.   Angove,   and    subsequently  by  Lord 
Eldon  in    Cowtan  v.    Williami  (3).    The 
present  case  was  clearly  not  within  the 
exception,  but  was  governed  by  the  general 
rule.     The  tenant,  Mr.  Cook,  with  notice 
of  the  state  of  the  title,  had  taken  and 
held  possession  of  the  demised  premises 
under  those  who  had  the  legal  estate,  upon 
a  covenant  assented  to  by  them  and  Mr. 
Walrond,  the  donee  of  the  power,  to  pay 
the  rent  to  Mr.  Walrond,  until  they,  the 
owners  of  the  legal  estate,  should  other- 
wise direct.    It  had  been  argued,  however, 
that  it  was  now  too  late  to  say  that  the 
plaintiff  was  not  entitled   to  an  order  to 
interplead  as  against  the  defendants,  since 
both  the  defendants,  by  urging  their  claims 
upon  the  Court,  had,  in  fact,  submitted  to 
interplead  ;  and  that  the  order  which  bad 
been  made,  directing  payment  of  the  fund 
into  court,  and  reserving  the  rest  of  the 
motion  until  this  day,  was,  in  effect,  a 
reservation  of  every  question  involved  in 
the  case.     No  doubt  that  was,  in  a  sense, 
so  ;  but  that,  nevertheless,  did  not  appear 
to  be  the  proper  way  in  which  either  of 
the  defendants  should  have  met  the  claim 
set  up  by  the  bill.  The  bill  was  clearly  open 
to  demurrer,  and  by  taking  that  coarse, 
the  defendants  might  have  had  the  matter 
disposed  of  at  little  or  no  expense.    The 
Court,  however,  was  now  in  possession  of 
the  fund,  and  had  heard  the  counterclaims 
of  the  two  defendants.  The  result  was,  that 
it  now  appeared  that  one  of  the  defendants 
was  no  party  to  the  contract  for  payment 
of  the  rent,  and  that  his  receipt  could  not 
relieve  the  plaintiff  in  this  court  from  a 
right  of  action  upon  the  covenant  on  the 
part  of  Mr.  Walrond.     The  case  was  not, 
therefore,  of  a  character  to  admit  of  the 
exercise  of  the  jurisdiction  of  interpleader; 
and  the  consequence  was,  that  the  motion 
must  be  refused.     As  to  the  costs,  it  wu 
impossible  justly  to  throw  them  upon  the 
plaintiff.     All  the  parties  had  acted  under 
a  mistake.     The  plaintiff  had  proceeded 
by  interpleader  in  a  case  in  which  he  had 
no  title  to  do  so  according  to  the  rule  of 
the  Court,  and  the  defendants,  instead  of 
demurring  to  the  bill,   had  come  in  to 

(3)  9  Ves,  107. 


Y01.XXVI1I.]        MICHAELMAS  1858  to  MICHAELMAS  1859. 


885 


interplead.  The  proper  order  would, 
therefore,  be  to  refuse  the  motion,  without 
costs  on  either  side,  and  to  direct  the  fund 
to  be  paid  out  to  the  plaintiff. 


Full  Court  ^ 

OP 

Appeal. 

June  24 ; 
July  2. 


KINO  V.  CLBAVELAND. 


Legacy — Substitution — "  Legal  Personal 
Representatives.*' 

A  legacy  of  stock  in  trust  for  A,B,  for  life^ 
and  afterwards  to  divide  the  same  amongst 
the  testator's  nephews  and  nieces^  children  of 
A,  B,  then  living^  or  their  legal  personal 
representatives,  share  and  share  alike.  One 
of  the  testator's  nieces  died  in  his  lifetime^ 
without  issue :«— Held,  affirming  the  decision 
of  the  Master  of  the  Rolls,  that  the  fund 
tsas  divisible  among  the  nephews  and  nieces 
whether  surviving  the  tenant  for  life  or  not, 
and  that  the  share  of  the  deceased  niece 
devolved  upon  her  next-of-kin,  and  not  upon 
her  administrator. 

This  was  an  appeal  from  the  decision  of 
the  Master  of  the  Rolls  (reported  ante,  p. 
76).  Samuel  Cleaveland,  by  his  will,  dated 
the  3rd  of  August  1841,  gave  to  trustees  a 
sum  of  stock,  upon  trust  for  his  brother 
H.  F.  Cleaveland  and  his  wife  Eliza,  and 
the  survivor  of  them  for  his  and  her  natu- 
ral lives;  and  after  the  decease  of  his  said 
brother  and  his  said  wife,  "  then  in  trust 
to  pay  and  apply  the  said  sum  of  stock 
equally  amongst  his  (the  testator's)  ne- 
phews  and  nieces,   children   of  his  said 
brother  R.  F.  Cleaveland  and  his  said  wife, 
then  living,  or  their  legal  personal  repre- 
sentatives, share  and  share  alike."     The 
testator  died  in  March  1844,  and  one  of 
his  nieces,   Henrietta  Maria,  the  wife  of 
George  Foster  St.  Barbe,  died  on  the  15th 
of  December  1853,  without  issue.     The 
wife  of  R.   F.  Cleaveland  survived  him, 
and  died  in  August  1857.  O.  F.  St.  Barbe 
took  out  letters  of  administration  to  his 
wife ;  and  the  Master  of  the  Rolls  having 
decided  against  his  claim  to  the  share  of 
his  deceased  wife,   and  in  favour  of  her 
next-of-kin,  he  appealed.    The  other  ques- 


tion decided  by  the  Master  of  the  Rolls 
(ante,  7^)  as  to  the  fund  being  divisible 
among  all  the  nephews  and  nieces  whether 
surviving  the  tenant  for  life  or  not,  was 
also  argued  on  this  appeal. 

Mr,  Selwyn  and  Mr,  Hothouse,  in  sup* 
port  of  the  appeal.— The  first  question 
was,  whether  the  words  "legal  personal 
representatives"  were  words  of  limitation 
or  of  substitution.  If  the  words  "  share 
and  share  alike,"  which  were,  however, 
conclusive  on  the  subject,  had  not  been 
used,  it  was  clear  that  the  word  *'  or" 
meant  an  alteration  or  substitution,  not  an 
addition.  The  words  *Megal  personal 
representatives"  were  not  those  generally 
used  to  give  an  absolute  interest;  and  the 
testator  in  the  present  case  had  used  the 
words  '*  executors  and  administrators" 
where  he  intended  to  imply  an  absolute 
gift.  There  were  cases  which  established 
that  a  gift  to  one  or  his  representatives 
after  a  gift  for  life  conferred  an  absolute 
interest.  Tidwell  v.  Ariel  (1)  was,  how- 
ever, overruled  in  Re  Porter's  Trusts  (2). 
In  Bone  v.  Cook  (8)  the  words  were 
*' executors  or  administrators";  but  in 
Corbyn  v.  French  (4)  the  words  were 
*' their  representatives  or  representative." 
In  this  case,  however,  the  reason  for  hold- 
ing such  words  to  be  words  of  limitation 
failed,  as  they  were  merely  introduced,  by 
way  of  caution  on  the  testator's  part,  to 
shew  that  the  legacy  was  a  transmissible 
one,  and  was  not  to  fail  by  reason  of  the 
legatee's  death  before  the  period  of  distri- 
bution. This  could  not  apply  where  the 
gift  was  only  to  those  living  at  the  period 
of  distribution,  as  in  such  a  case  the  words 
must  be  substitutionary  or  they  must 
mean  nothing.  Such  words  could  not  be 
construed  otherwise  than  substitutionary 
in  the  case  of  immediate  legacies,  as  they 
were  clearly  used  with  regard  to  such  in 
this  will  to  prevent  lapse.  The  same  sense 
must,  therefore,  be  attributed  to  these 
words  when  applied  to  deferred  legacies. 
But  supposing  the  words  to  import  an  al- 
ternative gift,  the  question  then  arose,  who 

(1)3  Madd.  403. 

(2)  4  Kay  &  J.  188;  s.  e.  27  Law  J.  Rep.  (n.8.) 
Chanc  196. 

(3)  M*Cle.  168. 

(4)  4  Yes.  418. 
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were  the  persons  for  whom  the  substitution 
was  to  be  made  ?  Upon  this  question  the 
cases  of  CouUhurst  ▼.  Carter  (5),  Chris- 
topherson  v.  Naylor  (6),  Tytherleigh  v. 
Harbin  (7)  and  Jarvis  v.  Pond  (8),  were 
applicable;  but  the  terms  of  the  present 
gift  might  be  amplified,  according  to  the 
more  natural  construction  of  the  words, 
into  language  falling  precisely  within  the 
decision  in  Tytherleigh  v.  Harbin,  The 
term  ''legal  personal  representatives" 
clearly  pointed  to  those  upon  whom  the 
law  conferred  the  personal  property  ;  and 
in  this  case,  whether  you  look  to  the  legal 
or  the  beneficial  interest,  the  husband  was 
the  person  to  take — Dixon  v.  Dixon  ((>). 
The  only  authority  the  other  way  was  that 
of  Doody  y.  Higgins  (10).  There  was, 
however,  no  reported  case  which  decided 
that  the  words  here  used  meant "  next-of- 
kin.'*  They  also  cited  Re  Crawford^s 
rn»fo(ll). 

Mr,  Amphlett  and  Mr.  C  Hall  appeared 
for  the  executors  of  the  father  of  Mrs. 
St.  Barbe,  who  was  her  next-of-kin.— The 
words  ''legal  personal  representatives'* 
could  not  be  taken  in  their  strict  ordinary 
sense,  but  as  a  designation  of  the  next-of- 
kin.  The  words  "  share  and  share  alike" 
took  the  case  out  of  the  decision  in  Cor- 
byn  V.  French,  and  the  Master  of  the  Rolls 
came  to  the  conclusion  that  the  words 
"legal  personal  representatives"  did  not 
mean  administrators,  but  were  used  in 
some  other  sense.  Whenever  the  words 
were  taken  in  the  secondary  sense,  it 
was  as  "  next-of-kin,"  and  no  otherwise. 
The  discussion  in  most  of  the  cases  was, 
whether  the  words  meant  "next-of-kin" 
literally  or  according  to  the  Statute  of 
Distributions,  and  nothing  was  said  about 
the  husband— 

Cotton  V.   Cotton,   2  Beav.   47  ;    s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  349. 

Smith  V.  Palmer,  7  Hare,  225. 

(5)  15  Beay.  421 ;  s.  c  21  Law  J.  Rep.  (n.s.) 
Chane.  565. 

(6)  1  Mer.  320. 

(7)  6  Sim.  329. 

(8)  9   Ibid.  549;    8.  c.  8  Law  J.  Rep.   (ii.S.) 
Chane.  167. 

(9)  24BeaT.  129. 

(10)  2  Kay  &  J.  729  ;  b.c.  25  Law  J.  Rep.(N.s.) 
Chanc.  773. 

(11)  2  Drew.  280;  s.  e.  23  Law  J.  Rep.  (n.s.) 
Chane.  625. 


The  cases  in  which  the  husband  was 
claimant  were  distinguishable  from  the 
present,  and  especially  as  here  the  wife 
never  had  this  property — 

Robinson  v.  Smith,  6  Sim.  47. 

Re  Walton's  Estate,  25  Law  J.  Rep. 

(n.s.)  Chanc.  569. 
Doody  V.  Higgins, 
If  the  appellant's  argument  were  correct, 
viz.,  that  these  words,  taken  in  their 
secondary  sense,  must  mean  the  persons 
entitled  to  the  beneficial  interest  in  the 
property,  then,  if  the  person  were  illegiti- 
mate, the  Crown  would  take  ;  and,  there- 
fore, they  must  say  that  the  Crown  was 
persona  designata. 

[Lord  Justice  Knight  Bruce. — The 
question  seems  to  be,  whether  the  words 
"  or  their  legal  personal  representatives" 
have  any  meaning,  force  or  effect  what- 
ever.] 

Mr,  AmpMett.^^Kt  all  events,  if  used  in 
a  secondary  sense,  they  could  not  benefit 
the  appellant,  for  they  must  mean  **  next- 
of-kin  '*—Re  Porter's  TrusU,  The  qucs- 
tion  whether  the  husband  could  take 
under  the  Statute  of  Distributions  in  any 
sense  was  much  argued  in  Milne  v.  Gilbert 
(12).  They  referred  also  to  Hinehliffe  v. 
Westwood  (13). 

Mr.  Lloyd,  Mr.  MartelU,  Mr.  Teed 
and  Mr.  Osborne  appeared  for  other  defen- 
dants; and 

Mr.  Wickens,  for  the  plaintiff. 

July  2. — The  Lord  Chancellor  said, 
that  although  the  appellant  appealed  againit 
that  part  only  of  the  decree  by  which  he 
was  excluded  from  the  one- seventh  share, 
yet  the  Court  was  bound  to  say  whether 
they  agreed  with  the  Master  of  the  Rolls 
when  he  decided  that  the  fund  was  divisible 
into  seven  shares.  During  the  argument 
it  was  suggested  that  the  four  nephews  and 
nieces  who  survived  the  tenant  for  life  were 
entitled  to  the  whole.  This  depended  on 
the  construction  of  the  sentence  *'  and  after 
the  decease  of  my  said  brother  and  bis  said 
wife,  then  in  trust  to  pay  and  apply  the 
said  sum,  &c.  equally  amongst  my  nephews 
and  nieces,  children  of  my  said  brother 

(12)  2  De  Gex,  M.  &  G.  715;  b.  c.  S  Ibid.  510; 
23  Law  J.  Rep.  (n.s.)  Chanc  828. 

(13)  2  De  Gex  &  Sm.  216 ;  i.  e.  17  Law  J.  Bcp. 
(if.s.)  Chanc.  167. 
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R.  F.  Cleaveland  and  his  said  wife  then 
living,  or  their  legal  personal  representa- 
tives, share  and  share  alike."    Looking  at 
the  whole  will,  the  testator  designated  two 
classes,  neither  of  whom  took  in  substitu- 
tion :  first,  those  nephews  and  nieces  who 
were  living  at  the  death  of  the  tenant  for 
life;    and,   secondly,   the  legal   personal 
lepreientatives  of  those  nephews  and  nieces 
who  were  then  dead.     There  was  no  ante* 
cedent  to  which  the  word  '*  their*'  could 
grammatically  be  referred.     To   construe 
the  words  '* legal  personal  representatives" 
as  words  of  representation  would  be  to 
deprive  them  of  all  force.     The  testator 
could  hardly  mean  that  a  nephew  or  niece 
dying  and  leaving  children,  those  children 
should  take  nothing,  or  that  the  legal  per- 
sonal  representatives   should  take  bene- 
ficially.    The  construction,  then,  by  which 
it  was  held,  that  the  testator  created  two 
classes  was  fully  supported  by  the  authori- 
ties referred  to  by  the  Master  of  the  Rolls. 
Thus  being  of  opinion  that  one-seventh  was 
properly  directed  to  go  to  the  legal  personal 
representatives  of  such  of  the  nephews  or 
nieces  as  were  dead  at  the  death  of  the 
tenant  for  life,  the  question  arose  whether 
the  appellant  was  the  legal  personal  repre- 
aentative  of  his  deceased  wife.     His  claim 
must  prevail,  unless  from  the  whole  lan- 
guage of  the  will  the  words  appeared  to 
have  been  used  in  another  than  the  primary 
sense.    To  say  that  the  person  who  happen- 
ed to  be  the  executor  or  administrator  must 
take,  and  must  take  beneficially,  would  be 
clearly  contradictory  to  the  testator's  inten- 
tion, for  a  stranger  might  be  nominated 
executor,   or  a  creditor  might  take   out 
administration.  After  reviewing  the  various 
cases  cited,  and  stating  that  the  only  case 
which  had  raised  a  doubt  in  his  mind  was 
Hinehliffe  v.  fVestwood,  his  Lordship  said 
that,  both  according  to  the  probable  inten- 
tion of  the  testator  and  the  weight  of  autho- 
rity, he  considered  that  the  Court  ought  to 
decide  in  favour  of  the  next-of-kin   and 
against  the  husband,  and  to  dismiss   his 
appeal. 

LiORD  Justice  Knight  Bruce  said,  that 
be  was  not  satisfied  that  the  will  should  not 
be  interpreted  as  if  the  whole  phrase  upon 
which  the  discussion  had  arisen  had  been 
omitted.  Did  '*  legal  personal  representa- 
tives" point  to  consanguinity?     He  was 


not  satisfied  that  it  did.  Although,  there- 
fore, the  appellant  was,  according  to  the 
correct  use  of  language,  the  **  legal  personal 
representative"  whatever  the  testator  meant 
by  the  words,  his  Lordship  was  not  dis- 
posed to  give  him  more  than  the  Lord 
Chancellor  and  Lord  Justice  Turner  were 
disposed  to  give.  There  was  no  difference 
in  opinion  as  to  there  being  no  costs  of  the 
appeal. 

Lord  Justice  Turner  said,  that  in 
determining  the  question  the  point  to  be 
considered  was,  what  was  the  effect  of  the 
word  "  or,"  and  what  effect  was  to  be  given 
to  the  words  **  share  and  share  alike," — 
whether  the  latter  words  constituted  a 
separate  and  independent  gift?  It  would 
be  absurd  to  suppose  that  the  testator 
intended  to  give  to  executors  **  share  and 
share  alike."  The  word  *'  or  "  also  seemed 
the  proper  commencement  of  an  indepen« 
dent  gift ;  *'  or"  in  contradiction  to  "  then 
living."  Every  word,  if  possible,  ought  to 
have  effect  given  to  it;  and  the  word 
"equally,"  at  the  commencement  of  the 
clause,  seemed  to  override  the  whole.  As« 
suming  the  gift  to  '*  legal  personal  repre- 
sentatives" to  be  an  independent  gift,  his 
Lordship  saw  nothing  to  limit  its  operation. 
It  had  been  observed  that  there  was  no 
proper  antecedent  to  "their";  but  the 
gift  was  an  independent  one.  That  the 
testator  did  not  intend  to  use  the  words 
** legal  personal  representatives"  in  their 
ordinary  sense  appeared  from  the  context, 
where  he  had  used  the  words  "  executors 
and  administrators  "  several  times. 

Appeal  dismissed,  without  costs. 


Lords  Justices. 7 
July  25  26.    C    ^^'^^"^  ^*  I'ARCHEr. 

Legacy — Charge  on  Real  Estate — Statute 
of  Limitations, 

A  testator^  who  died  in  1822,  hg  his  will, 
gave  to  his  brother  J,  B.  a  legacy  of  100^, 
to  be  paid  **  as  soon  as  conveniently  may  be 
after  my  decease,**  He  then  gave  an  annuity 
of  50/.  to  H.  Hf  to  be  payable  out  of  his  real 
estate  until  one  of  the  testator*s  nephews 
should  attain  twenty- one^  and  on  the  happen^ 
ing  of  that  event  he  directed  his  real  estate 
to  be  exonerated  from  the  annuity  of  50L  and 
his  real  and  personal  estate  to  be  sold^  and 
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William  Bright,  the  testator,  died  in  the 
same  year,  leavin^f  his  two  brothers  sur- 
yiving.  Joseph  Bri<yht,  the  son  of  John,  came 
of  age  on  the  10th  of  January  1839,  and 
was  the  first  grandchild  of  the  testator  who 
did  80.  Soon  afterwards  the  trustees  sold 
the  testator's  real  estate,  and  invested  part 
of  the  proceeds  in  the  sum  of  1,472^.  4s.  2d. 
reduced  3/.  per  cent,  annuities,  and  paid 
the  dividends  to  Harriet  Hinson,  towards 
her  annuity  of  50/.  until  she  died,  on  the 
15th  of  October  1856.  In  1858,  Joseph 
Bright  filed  a  bill  against  the  personal  re- 
presentatives of  Robert  Woolsey  Larcher, 
the  surviving  trustee  under  the  will,  for 
the  administration  of  the  trusts.  The 
Master  of  the  Rolls  made  a  decree  in  that 
suit  on  the  6th  of  May  1858,  whereby  he 
declared  that  the  legacies  of  150/.,  100/. 
and  1 50/.  given  respectively  to  John  Bright, 
Josiaa  Bright,  and  the  appointees  of  Harriet 
Hinson,  were  not  charged  upon  the  pro- 
duce of  the  real  estate,  and  directed  that 
the  sum  of  1,472/.  45.  2d,  reduced  3/.  per 
cent,  annuities  should  be  divided  accord- 
ing to  the  residuary  gift  in  the  testator's 
will.  On  appeal  to  the  Lords  Justices,  on 
the  27th  of  July  1858,  their  Lordships 
varied  the  decree  only  by  declaring  that 
the  legacy  of  150/.  to  the  appointees  of 
Harriet  Hinson  was  charged  on  and  pay- 
able out  of  the  sum  of  1,472/*  4^.  2d, 
reduced  3/.  per  cent,  annuities. 

The  present  bill  alleged  that  Josias 
Bright,  the  plaintiff,  though  not  a  party 
to  the  former  suit,  was  entitled  to  the 
benefit  of  it  as  respected  his  legacy  of  100/., 
and  prayed  a  declaration  that  his  legacy 
was  payable  out  of  the  residuary  real  and 
personal  estate,  and  that  his  and  the  other 
legacies  given  by  the  will  might  be  paid 
out  of  the  sum  of  1,472/.  4s,  2d,  reduced 
3L  per  cent,  annuities.  The  bill  alleged 
that  the  personal  estate  had  been  entirely 
exhausted  in  payment  of  the  testator's 
debts  and  funeral  and  testamentary  ex- 
penses. The  evidence  did  not  satisfac- 
torily prove  this,  nor  was  there  any  legal 
personal  representative  of  the  testator  made 
a  party  to  the  suit,  there  being  none  in 
existence.  The  defendants,  by  their  an- 
swer, objected  to  the  suit,  on  the  ground 
of  the  absence  of  such  representative,  and 
the  Master  of  the  Rolls  held,  that  the 
legacy  of  100/.  given  to  the  plaintiff  was 


not  charged  upon  the  real  estate ;  and  also, 
that  if  it  had  been,  the  plaintiff  was  barred 
by  the  Statute  of  Limitations.  The  plain- 
tiff appealed,  and  for  him  it  was  argued, 
that  the  produce  of  the  real  and  personal 
estates  was  blended  and  charged  with  the 
payment  of  the  legacies,  and  that  the  decree 
in  the  former  suit  had  sufficiently  esta- 
blished that  the  personal  estate  was  insuf- 
ficient, even  if  it  were  held  not  to  be  con- 
clusive as  to  this  legacy.  Ah  to  the  Statute 
of  Limitations,  they  insisted  that  there 
being  a  deficiency  of  the  personal  estate, 
the  right  of  the  legatee  was  kept  alive 
until  the  death  of  the  annuitant,  Harriet 
Hinson,  set  the  fund  free  from  the  payment 
of  her  and  other  claimants.  They  con- 
tended that  there  was  no  necessity  for  a 
personal  representative  of  the  testator ;  but 
even  if  the  Court  should  think  otherwise, 
leave  ought  to  be  given  to  the  plaintiff  to 
amend  his  bill.  For  the  plaintiff,  the  fol- 
lowing authorities  were  referred  to  :*- 

Kidney  v.  Coussmaker,  1  Ves.  jun.  436; 
s.  c.  2  Ibid.  267. 

Bench  v.  Biles,  4  Madd.  187. 

Sugden^s  Real  Property  Statutes,  p.  126. 

Adams  v.  Barry,  2  Coll.  290. 

Ravenseroft  v.  Frisby,  1  Ibid.  16 ;  s.  c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  153. 

Faulkner  v.  Daniel,  3  Hare,  221. 

Burrell  v.  Lord  Egremoni,  7  Beav. 
205 ;  8.  c.  13  Law  J.  Rep.  (n.s.) 
Chanc.  309. 

fVheeler  v.  Howell,  3  K.  &  Jo.  198. 

Snow  V.  Booth,  2  ibid.  132 ;  s.  c.  25 
Law  J.  Rep.  (n.s.)  Chanc.  417. 

Davies  v.  Nicholson,  27  Law  J.  Rep. 
(n.s.)  Chanc.  719. 

Mr,  Selwyn  and  Mr,  J,  T.  Humphry, 
for  the  appellant. 

Mr,  G,  L,  Russell,  Mr.  N alder  and 
Mr,  W,  H,  Bagshawe,  for  the  respondents 
(by  desire  of  the  Court),  confined  their 
argument  to  the  question  of  the  absence  of 
a  personal  representative. 

Mr,  Toller  appeared  for  the  trustee. 

Lord  Justice  Kn[ght  Bruce. — The 
bill  in  this  case,  which  was  filed  in  1858, 
is  for  obtaining  payment  of  a  lej^acy  of 
100/.,  given  by  the  will  of  a  testator,  who 
died  in  1822.  The  legacy  was  payable  in 
182*2  or  1823,  if  there  were  funds  to  pay 
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it.  If  it  was  payable  out  of  the  personal 
estate  alone,  of  course  the  bill  fails  from 
lapse  of  time.  But  it  is  said  that  the 
legacy  is  charged  on  the  testator's  real 
estate,  and  at  a  postponed  period ;  that  is, 
that  it  is  to  be  paid  out  of  the  proceeds  of 
the  sale  of  the  real  estates,  which  sale  was 
to  be  deferred  till  the  death  of  an  annuitant, 
who  died  a  few  months  ago.  Without 
giving  an  opinion  whether  this  is  the  case, 
assume  it  to  be  so ;  still  the  personal  estate 
is  the  first  fund  in  every  sense,  if  not  the 
only  fund.  There  is  no  personal  repre- 
sentative of  the  testator  before  the  Court ; 
but  there  is  evidence  of  the  amount  of  the 
personal  estate  from  which  it  is  impossible 
to  come  to  the  conclusion  that  the  personal 
estate,  if  properly  administered,  is  not  suf- 
ficient to  pay,  at  least,  a  part  of  this  legacy. 
In  such  a  state  of  circumstances,  the  bill 
comes  too  late,  even  if  the  real  estate  was, 
in  any  sense,  chargeable,  because  the  per- 
sonal estate  is  the  first  fund.  In  every 
possible  view  the  suit  fails.  I  am  not  for 
giving  the  plaintiff  leave  to  amend.  The 
dismissal  of  the  bill  must  stand,  and  with 
costs. 

Lord  Justice  Turner. — The  plaintifTs 
case  rests  on  the  assumption,  that  all  the 
legacies  are  on  the  same  footing  as  the 
legacy  of  150/.,  and  are  to  be  paid  out  of 
the  same  fund.  This  is  not  my  view,  nor 
was  it  the  view  of  the  Court  at  the  time  of 
the  decision  in  the  former  suit.  To  the 
best  of  my  remembrance,  the  ground  of 
that  decision  was,  that  the  legacy  of  150/. 
was  not  payable  till  after  the  death  of  the 
annuitant ;  and  that  it  was  plain  from  the 
will  that  the  whole  of  the  fund  produced 
by  the  sale  of  the  real  and  personal  estate, 
except  that  portion  set  apart  to  answer  her 
annuity,  was  divisible  before  her  death ; 
and  therefore  the  Court  held,  that  the 
testator  intended  that  that  legacy  should 
be  payable  out  of  the  fund  reserved  for  the 
annuity.  But  this  is  not  the  case  with  the 
other  legacies,  which  are  payable  imme- 
diately out  of  the  personal  estate.  Then 
the  question  arises,  whether  after  this  lapse 
of  time,  the  plaintiff  having  brought  the 
suit  to  a  hearing  in  an  imperfect  state,  the 
Court  ought  to  give  leave  to  amend  the 
bill.  I  do  not  think  it  ought.  I  never 
knew  a  case  in  which  the  plaintiff  was  less 
entitled  to  this  indulgence.     The  plaintiff 


had  notice  of  the  objection  in  the  answer 
of  the  defendants.  The  appeal  must  be 
dismissed,  with  costs. 


Lords  Justices.!     ,  , 

.        .         >  inre  burdin  s  will. 
Aug.  4.       J 

Settled  Estates  Act. 

Real  estate  was  given  hy  will  to  trvsteet, 
upon  trust,  to  pay  an  annuity ;  and  after  the 
death  of  the  annuitant,  upon  trust  for  aUker 
children  who  should  attain  twenty-one.  Some 
of  the  children  attained  twenty-one,  and  the 
others  were  infants.  Part  of  the  property 
was  contracted  to  he  purchased,  and  a  peti- 
tion was  presented  by  the  infant  children  for 
an  order  authorizing  the  sale,  under  the 
Act  to  facilitate  Leases  and  Sales  of  Settled 
Estates  fl9  4*  20  Vict.  e.  120  J;  but  one  of 
the  Vice  Chancellors  refused  to  make  the 
order,  and  his  decision  was  affirmed. 

This  was  a  petition,  presented  under  the 
Act  to  facilitate  Leases  and  Sales  of  Set- 
tled Estates  (19  &  20  Vict.  c.  120),  raising 
the  question  whether  certain  limitations  in 
a  will  constituted  a  settlement  within  the 
meaning  of  the  statute. 

The  will  in  question  was  made  by  a  gen- 
tleman named  Burdin,  whereby  he  left  his 
whole  property,  real  and  personal,  to  trus- 
tees, upon  trust,  to  pay  three  annuities,  to 
his  mother,  wife  and  daughter ;  and  after 
the  death  of  his  daughter,  in  trust  for  all 
the  children  of  his  daughter  who  should 
live  to  attain  twenty-one,  their  heirs,  exe- 
cutors, administrators  and  assigns,  equally; 
and  in  cane  there  should  be  only  one  who 
should  live  to  attain  twenty-one,  the  whole 
to  such  one  child.  There  were  six  chil- 
dren, four  of  whom  had  attained  twenty- 
one,  and  two  were  infants.  A  house,  part 
of  the  property,  had  been  contracted  to  he 
purchased  by  the  Church  Missionary  So- 
ciety, and  was  alleged  to  be  a  most  ad- 
vantageous purchase  ;  and  the  two  infant 
children,  who  were  entitled  to  two-sixths 
of  the  house,  now  presented  a  petition 
under  the  above-named  act,  raising  the 
question  whether  this  limitation  of  the 
property  could  be  considered  as  a  "  set- 
tlement'* as  used  in  the  statute. 

Vice  Chancellor  Kindersley  was  of  opin- 
ion that  the  case  was  not  within  the  act ; 
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but  fpLYB  leave  to  apply  at  once  to  the 
Lords  Justices,  observing  that  he  was  not 
only  willing,  but  desirous  that  that  course 
should  be  taken,  and  that  the  petition  must 
be  taken  as  heard  primarily  before  their 
Lordships. 

Mr,  Bagshawe^  jun.f  supported  the 
prayer  of  the  petition,  appearing  also  for 
the  adult  children. 

Mr,  PearsoHf  for  the  purchasers,  said 
that  his  clients  only  wished  for  the  opinion 
of  the  Court,  whether  they  would  have  a 
safe  title. 

Lord  Justice  Knioht  Bruce.— I  am 
unwilling  to  say  that  the  purchaser  would 
be  safe  if  we  made  the  order.  If  the  case 
were  carried  before  the  full  Court,  and  the 
Lord  Chancellor  and  my  learned  Brother 
were  both  of  opinion  that  it  came  within 
the  Settled  Estates  Act,  I  would  not  dissent. 
For  myself,  however,  I  cannot  at  present 
say  that  I  consider  the  case  to  be  within 
the  act ;  on  the  contrary,  I  think  the  point 
exceedingly  doubtful. 

Lord  Justice  Turner.  — At  present, 
I  confess  my  opinion  to  be  that  the 
point  is  very  doubtful ;  and  so  far  from 
thinking  favourably  of  the  petitioners' 
case,  I  own  my  impression  is  the  other 
way. 

The  application  was  refused ;  but  leave 
was  given  to  amend  the  petition. 


Wood 
March 


,  V.C.  I 
16,  17.  S 


CHURTON  V.  DOUGLAS. 


Vendor  and  Purchaser  —  Goodwill  — 
Name  of  Firm— Fraud, 

The  goodwill  of  a  busineu  comprises  all 
the  advantages  that  mag  he  derived  from  the 
purchasers  holding  themselves  out  to  the  pub" 
lie  as  the  persons  interested  in  that  business 
which  has  been  identified  with  the  name  of  a 
particular  firm.  Therefore^  though  it  is  well 
settled  that  the  sale  of  a  goodwill  does  not 
imply  a  contract  on  the  part  of  the  vendor 
not  to  set  up  again  in  a  similar  business,  he 
is  not  at  liberty  to  holdout  to  the  public  that 
he  is  continuing  the  same  business  by  using 
the  name  of  the  old  firm,  even  though  his 

Nbw  Samns,  XXYIII.— CaANa 


own  name  may  be  the  only  one  that  appeared 
in  that  firm* 

For  some  years  previously  to  July  1857 
the  defendant,  John  Douglas,  together 
with  the  plaintiffs,  Churton  and  Bankart, 
and  one  Booker,  carried  on  the  business 
of  stuff-merchants  at  Bradford  in  co« 
partnership,  under  the  firm  or  style  of 
'*  John  Douglas  &  Co."  A  notice  of  dis- 
solution  had,  however,  been  given  by  the 
plaintiff  Churton,  and  would  expire  on 
the  1st  of  January  1858.  In  July  1857 
the  defendant,  John  Douglas,  who  was  also 
a  partner  in  the  firm  of  John  Muir  &  Co., 
of  Manchester,  wished  to  retire  from  the 
firm  of  John  Douglas  &  Co.,  and  the 
plaintiffs  entered  into  a  negotiation  with 
him  for  the  purchase  of  his  interest  in  the 
business.  The  plaintiffs  alleged  that  in 
the  course  of  that  negotiation  some  dis- 
cussion  arose  between  the  plaintiffs  and 
the  defendant,  John  Douglas,  as  to  any  re« 
sumption  by  the  latter  of  the  business  of  a 
stuff-merchant  at  Bradford,  and  that  the 
defendant  repeatedly  and  positively  de« 
clared  to  the  plaintiffs  that  he  had  not  the 
remotest  intention  of  resuming  that  or  any 
other  trade  at  Bradford ;  but  that  he  would 
not  enter  into  any  written  agreement  on  the 
subject.  These  allegations  were  denied 
by  the  defendant,  who  deposed  that,  upon 
the  execution  of  the  articles  of  agreement 
of  July  1857  hereafter  mentioned,  a  sug* 
gestion  was  made  to  him  that  such  articles 
should  contain  a  stipulation  on  his  part 
not  to  resume  the  business  of  a  stuff*mer- 
chant  at  Bradford,  but  that  he  refused  to 
agree  to  any  provision  of  that  nature,  and 
that,  in  fact,  he  had  previously  informed  the 
plaintiffs  of  his  intention  to  leave  it  open 
to  himself  to  resume  such  business.  Ulti* 
mately,  articles  of  agreement  were  entered 
into,  on  the  13th  of  July  1857»  by  which 
the  defendant,  in  consideration  of  15,337^. 
10<.  5d,  (being  the  estimated  amount  of 
his  share  in  the  business  taken  as  it  then 
stood  in  the  partnership  books,  together 
with  a  bonus  or  profit  of  1,500/.),  agreed 
to  sell,  and  the  plaintiffs  agreed  to  pur-i 
chase,  upon  the  terms  and  conditions 
therein  expressed,  all  his  shares,  rights 
and  interest  in  the  trade  or  business  then 
carried  on  by  him  and  the  said  G.  Bank« 
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art,  A.  C.  Clmrton  and  W.  H.  Booker,  at 
Bradford  aforesaid,  in  copartnership  and 
under  the  firm  of  John  Douglas  &  Co.,  and 
the  goodwill  thereof;  and  in  all  and  sin- 
gular the  hook  and  other  debts  of  the 
aame  copartnership  and  the  securities  for 
the  said  debts  respectively;  and  in  all 
the  contracts  and  engagements  entered  into 
with,  and  orders  given  to  the  same  co- 
partnership ;  and  in  all  and  singular  the 
monies,  goods,  wares,  merchandise,  stock- 
in-trade,  fixtures,  furniture,  articles  and 
effects,  matters  and  things  belonging  to  the 
said  copartnership,  or  in  anywise  used  in 
or  appertaining  or  belonging  to  the  said 
trade  or  business.  It  was  also  provided 
that  if  the  consent  of  Booker  should  be 
obtained,  the  sale  was  to  be  considered 
as  taking  effect  immediately  ;  but  if  such 
consent  should  not  be  obtained,  it  was  to 
be  considered  as  taking  effect  from  the  1st 
of  January  1858,  when  the  old  partnership 
would  determine  under  Churton's  notice 
already  mentioned ;  and  the  plaintiffs  were 
to  be  entitled  to  all  profits  which  had 
accrued  or  might  accrue  from  the  shares, 
right  and  interest  thereby  agreed  to  be 
sold,  and  were  to  be  bound  by  and  have  the 
advantage  of  certain  arrangements  entered 
into  by  the  defendant  with  Booker;  and  the 
dissolution  of  the  partnership  was  to  be 
gazetted  on  the  1st  of  January  1858,  or  so 
soon  before  as  the  consent  of  Booker  could 
be  obtained.  And  after  making  provisions 
for  the  payment  of  the  consideration-money 
(which  provisions  were  duly  performed  by 
the  plaintiffs),  it  was  agreed  that  the 
defendant  should  let  to  the  plaintiffs 
the  warehouses  and  buildings  situate  in 
Hall  Ings  in  Bradford,  in  which  the  busi- 
ness of  the  firm  of  John  Douglas  &  Co. 
had  theretofore  been  carried  on,  for  seven 
years  from  the  1st  of  January  1858,  at  a 
rent  of  550/. 

Shortly  after  the  execution  of  the  agree- 
ment, the  plaintiffs  purchased  Booker's  in- 
terest; and  in  the  month  of  August  1857 
the  following  notice  and  circular  was  for« 
warded  to  the  customers  of  the  firm  of 
John  Douglas  &  Co. : — 

"  Notice  is  hereby  given,  that  the  part- 
nership heretofore  subsisting  between  us, 
the  undersigned,  carrying  on  business  aa 
stuff-merchants  in  Bradford,  in  the  county 


of  York,  under  the  firm  of  John  Douglas 
&  Co.,  was  dissolved  by  general  consent 
on  the  13th  day  of  July  last. 

**  John  Douglas,  Geo.  Bankart, 
**  A.  C.  Churton,  W.  H.  Booker." 
**  Bradford,  August  18, 1857. 

"  Gentlemen, — Referring  to  the  notice 
above,  we  beg  to  inform  you  that  the 
business  will  be  carried  on  in  all  respects 
as  heretofore,  under  the  style  or  firm  of 
Churton,  Bankart  &  Hirst  (late  John 
Douglas  &  Co.);  and  all  debts  due  to  and 
owing  by  the  late  firm  will  be  received 
and  discharged  by  us. 

"  We  are  yours,  most  respectfully, 
'*A.  C.  Churton,  Geo.  Bankart, 
"M.S.  Hirst." 

On  the  SOth  of  June  1858  the  defendant 
executed  a  lease  of  the  premises  referred 
to  in  the  agreement,  in  pursuance  of  the 
stipulations  therein  contained.  The  defen- 
dant was  the  owner  of  the  premises  (con- 
sisting also  of  a  warehouse)  which  imme- 
diately adjoined  the  premises  let  to  the 
plaintiffs.  After  the  dissolution  of  the  old 
firm  of  Douglas  &^  Co.,  the  plain  tif!>i,  as  part- 
ners together  under  agreement  between 
themselves,  continued  to  carry  on  the  busi- 
ness formerly  carried  on  by  that  firm  in 
the  premises  occupied  by  that  firm,  over 
which  they  placed  a  large  si<;n  extending 
over  the  adjoining  warehouse  (above  men- 
tioned as  the  defendant's  property),  and 
which  sign  bore  the  inscription  '*  Churton, 
Bankart  &  Hirst,  late  John  Douglas  & 
Co."  In  the  early  part  of  January  1859 
the  plaintiffs  for  the  first  time  discovered 
that  the  defendant  had  been  for  some 
months  in  communication  with  a  5fr. 
Liversedge,  the  cashier  both  of  the  old 
firm  and  the  new,  and  that  Mr.  Liversedge 
had  been  the  medium  of  communication 
with  Mr.  Parker,  who  was  also  in  the  service 
of  the  firm.  The  substance  of  these  com- 
munications was,  that  the  defendant  in- 
tended to  recommence  business  at  Brad- 
ford, as  a  stuff-merchant,  and  that,  if  the 
parties  communicated  with  would  enter  his 
service,  they  should  have  an  interest  in  the 
business  in  addition  to  their  salaries.  The 
result  was,  that  Mr.  Liversedge  and  two 
other  persons  left  the  service  of  tlie  plain- 
tiffs and  entered  that  of  the  defendant, 
and  on  the  15th  of  January  the  defendant 
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issued  the  following  circular  to  the  manu« 
facturers  of  Bradford  : — 

'*  Sir, — Finding  that  I  have  not  conve- 
nience  for  conducting  the  stuff- trade  in 
Manchester,  I  heg  to  inform  you  that  this 
department  will  be  transferred  to  Bradford 
in  February  next,  when  the  bueiness  will 
be  conducted  under  the  firm  of  John  Dou- 
glas &  Co.  upon  my  premises  in  Hall  Ings. 
*— I  remain,  your  obedient  servant, 

**  John  Douglas." 
On  the  3rd  of  February  the  defendant 
issued  the  following  circular  to  the  cus- 
tomers of  the  plaintiffs : — 

'*  Bradford,  February  3rd,  1859. 
'*  Gentlemen, — I  beg  to  inform  you  that 
the  premises  belonging  to  me  in  Hall  Ings 
will  be  opened  for  business  about  the  15th 
inst.,  by  Messrs.  Liversedge,  Parker  Si 
Shepherd,  in  connexion  with  myself,  as 
stuff-merchants,  to  be  carried  on  under  the 
firm  of  John  Douglas  &  Co.  These  gen- 
tlemen were  a  long  time  in  my  employ- 
ment, the  two  former  upwards  of  fifteen 
years,  during  which  they  had  every  oppor- 
tunity for  acquiring  a  thorough  knowledge 
of  the  manufactures  of  this  district ;  and 
their  application  to  business  is  so  well 
known,  it  is  unnecessary  for  me  to  say  more 
than  that  I  have  every  confidence  that  all 
orders  with  which  you  may  be  pleased  to 
favour  the  firm  will  be  properly  executed. 
«— I  remain,  your  obedient  servant, 

•*  John  Douglas." 
This  circular  the  defendant   caused  to 
be  widely  distributed  among  the  plaintiffs' 
customers. 

On  the  Ist  of  February  1859  Mr.  Tho- 
mas Shepherd,  one  of  the  men  who  had 
left  the  plaintiffs  and  gone  over  to  the 
defendant,  issued  the  following  circular : — 

"  Bradford,  February  Ut,  1859. 
"  Having  ceased  to  represent  the  firm 
of  Messrs.  Churton,  Bankart  &  Hirst,  of 
this  town,  and  having  joined  Messrs.  John 
Douglas  &  Co.,  I  beg  to  thank  you  for  all 
past  favours,  and  trust  I  shall  be  in  the 
position  to  merit  that  confidence  which  I 
have  enjoyed  so  long.  Should  you  be 
pleased  to  send  me  any  orders  prior  to 
my  visiting  you  personally,  if  addressed  to 
Messrs.  John  Douglas  &  Co.,  Bradfordi 
they  will  receive  the  best  attention  of 
yours,  very  respectfully, 

**  Thomas  Shepherd.*' 


None  of  the  three  last-mentioned  circu- 
lars came  to  the  knowledge  of  the  plain- 
tiffs, or  any  of  them,  until  some  days  after 
they  were  respectively  issued. 
.  On  the  14th  of  February  1859  the  ware- 
house referred  to  in  the  defendant's  cir- 
cular, wl)ioh  is  that  already  mentioned  as 
being  the  defendant's  property,  and  next 
door  to  that  demised  by  him  to  the  plain- 
tiffs, was  placarded  with  the  name  of  John 
Douglas  &  Co.,  and  since  then  large  door«« 
plates  had  been  put  up  with  the  name  of 
John  Douglas  &  Co.  engraved  upon 
them. 

On  the  26th  of  February  1859  the  plain- 
tiffs filed  the  present  bill  against  the  defen* 
dant,  and,  after  stating  the  facts,  charged 
that  the  defendant  intended  to  carry  on  the 
business  of  a  stuff-merchant  at  the  premises 
placarded  as  above  mentioned ;  that  his 
design  was,  as  the  plaintiffs  believed,  to 
represent  his  business  as  a  continuance  of 
that  carried  on  by  the  old  firm  of  John 
Douglas  &  Co. ;  that  his  proceedings  were 
calculated  to  create,  and  unless  restrained 
would  create,  an  impression  to  that  effect 
amongst  the  customers  of  the  plaintiffs  and 
the  public  generally.  The  bill  prayed  for 
an  injunction  to  restrain  the  defendant 
from  resuming  or  carrying  on  the  busi- 
ness of  a  stuff-merchant  at  the  ware- 
house in  the  bill  mentioned  as  being 
next  door  to  that  of  the  plaintiffs,  or  else- 
where in  or  in  the  immediate  neighbour- 
hood of  Bradford,  either  alone  or  in  part- 
nership with  any  other  person  or  persons 
whatsoever,  and  either  under  the  style  or 
firm  of  John  Douglas  &  Co.  or  under  any 
other  style  or  firm. 

A/r.  Amphleit  and  Mr.  Wickens  now 
moved  for  an  injunction  in  the  terms  of 
the  prayer. 

The  Solicitor  General  and  Mr,  Pemher^' 
ion  appeared  for  the  defendant. 

The  arguments  on  both  sides  are  fully 
considered  in  the  judgment. 

The  cases  cited  were : — 

Cruttwell  V.  Lye,  17  Ves.  335. 
Shackle  v.  Baker,  14  Ibid.  468. 
Harrison  v.  Gardner,  2  Madd.  198. 
Kennedy  v.  Lee,  3  Mer.  441. 
Lewis  V.  Langdon,  7  Sim.  421 ;  8.  c.  4 
Law  J.  Rep.  (n.s.)  Chanc.  258. 
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Burgess  Y.  Burgess,  1  De  Gex,  M.  &  G. 
896 ;  8.  c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  675. 

Wood,  V.C— I  will  tell  you,  Mr.  Amph- 
lett,  what  I  think  you  are  entitled  to, 
and,  if  you  ask  for  anything  more,  I  will 
hear  you  in  reply.  It  strikes  me  you  are 
entitled  to  an  injunction  restraining  the 
defendant,  John  Douglas,  from  carrying 
on  the  business  of  a  stuff-merchant,  either 
alone  or  in  partnership  with  any  other 
person  or  persons  whomsoever,  under  the 
style  or  firm  of  John  Douglas  &  Co.,  or 
in  any  other  manner  holding  out  that  he 
is  carrying  on  the  business  of  a  stuff-mer-* 
chant,  in  continuation  of  or  in  succession  to 
the  business  carried  on  by  the  said  late 
firm  of  John  Douglas  &  Co. 

Mr.  Amphlett  haying  waived  the  right  to 
reply, 

Wood,  V.C.  delivered  judgment  as  fol- 
lows :«*It  seems  to  me  that  the  case,  to  the 
extent  to  which  I  propose  to  award  the 
injunction,  is  an  extremely  plain  one.  The 
Solicitor  General  argued  that  the  case  now 
set  up  was  an  afterthought,  and  not  any 
part  of  the  case  made  by  the  bill ;  but  it 
appears  to  me  that  the  injunction,  to  the 
extent  to  which  I  think  it  right  it  should 
be  awarded,  is  an  injunction  that  is  com- 
pletely in  pursuance  of  the  twenty-ninth 
paragraph  of  the  bill.  The  twenty-ninth 
paragraph  is  this : — '*  The  defendant's  inten- 
tion and  design,  as  the  plaintiffs  verily  be- 
lieve, is  to  represent  his  business  as  a  con- 
tinuation of,  and,  in  fact,  identical  with 
that  carried  on  by  the  firm  of  John  Douglas 
&  Co.,  dissolved  in  July  1857,  and  his  pro- 
ceedings are  calculated  to  create,  and  unless 
restrained  will,  as  the  plaintiffs  believe  and 
have  no  doubt,  create  an  impression  to 
that  effect  among  customers  of  the  plain- 
tiff as  well  as  the  merchants  and  manufac- 
turers of  Bradford  and  the  public  generally ." 
That  statement,  I  think,  is  clearly  esta- 
blished upon  the  evidence  before  me.  The 
facts  of  the  case  are  these :  that  the  busi- 
ness was  carried  on  under  the  firm  of  John 
Douglas  &  Co.  apparently  for  some  con- 
siderable time.  The  exact  time  is  not 
stated  in  the  bill,  but  I  see  in  the  cir- 
cular which  Mr.  Douglas,  the  defendanti 


issued  upon   commencing  business  witii 
Liversedge,  Parker  &  Shepherd  this  expres- 
sion, *'  these  gentlemen  were  a  long  time 
in  my  employment ;  the  two  former  up- 
wards of  fifteen   years."     It  is  certain, 
therefore,  that  the  firm  had  been  establish- 
ed a  considerable  time,  and  the  firm  being 
so  established,  negotiations  took  place  in 
the  spring  of  1857,  which  were  not  con- 
cluded until  July.     The  arrangement  ulti" 
mately  agreed  to,  and  which  differed  firora 
that  which  was   at   first   proposed  to  be 
made,   was,  that    the    defendant   should 
retire  from  the  business  and  the  plaintiff 
Hirst  come  in  his  place.    And  it  was  then 
agreed  that  the  price  to  be  paid  to  the 
defendant  should  be  this :  that  his  share 
in  the  business  should  be  taken  as  it  stood 
in   the   partnership    books,   and  that  he 
should  have  a   bonus  or  profit,  as  it  is 
called,  of  1,500^.     The  Solicitor  General 
contended,   not  putting  it   very  forward 
however,  that  the  goodwill  of  the  business 
was  never  meant  to  be  included  at  all,  and 
that  in  truth  nothing  was  paid  for  good- 
will.    I  apprehend  that  when  a  man  is 
paid  for  his  share  as  it  stands  in  the  books, 
he  sells  his  share  as  in  a  going  concern, 
and  is  in  a  very  different  position  from  that 
of  a  person  at  the  dissolution  of  a  partner- 
ship, when   the   whole   affair  has  to  be 
wound  up,  and  will  only  get  what  it  will 
produce.      It  is  in   evidence   (though  1 
ought  npt  to   rely  very  much  upon  it, 
because  it  is  evidence  in  reply,  and  there 
has  not  been  an  opportunity  of  answering 
it,  but  it  is  sworn  to,  and  I  do  not  think 
it    is    suggested    that  it  is   erroneoasly 
sworn  to),  that  the  debts  were  taken  as 
they   stood   in  the  books.     I    think  the 
afiidavit  says  that  all  debts  were  treated 
as   good.     We  all   know,  when  a  part- 
nership is  dissolved,  the  number  of  debts 
thrown  off  as  bad  is  considerably  greater 
than  the  number  which  are  kept  on  the 
list  in  the  current  course  of  business.    He 
gets,  therefore,  the  benefit  of  his  share  in 
the   business    as   a  going  concern,  and, 
looking  at  it  in  that  way  only,  it  seems  to 
me  it  was  clearly  intended  that  the  good- 
will should  be  disposed  of.   But  I  find  the 
goodwill  included  in  the  agreement.   That 
agreement  was  carefully  settled   by  Mr. 
Douglas's  solicitor,  and   I  give  him  the 
benefit  of  that  careful  preparation  with 
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Teference  to  the   exclusion   of  anything 
which  I  do  not  find  there.     I  think  also 
that  I  cannot  do  less  than  hold  him  most 
distinctly  to  everything  I  do  find  there.    I 
take  everything  inserted   there   to  have 
been  inserted  carefully.  In  that  agreement 
I  find  he  assigns   his   share,    right  and 
interest  in  the  business  **  and  the  goodwill 
thereof;**    and   the  question  which   then 
comes  to  he  considered  is  this :  what  is 
included  in  the  word  "goodwill**?     The 
authorities,  I  think,  are  conclusive  upon 
this  point,    that  the   mere  expression  of 
parting  with  and  selling  the  goodwill,  does 
not  imply  a  contract  on  the  part  of  the 
person  parting  with  that  goodwill  not  to 
set  up  again  in  a  similar  business.     I  use 
the  expression  *'  similar  "  to  avoid,  at  pre- 
sent, including  the  case  (which  I  think  has 
a  material  bearing  on  this)  of  a  vendor 
seeking  to  carry  on  the  identical  business. 
He  does  not  contract  that  he  will  not  carry 
on  an  exactly  similar  business  with  all  the 
advantages  which  he  might  acquire  from 
his  industry   and   labour,  and  from    the 
regard  people  may  have  for  him,  and  that 
in  a  place  next  door  if  he  likes  to  the  very 
place  where  the  former  business  was  car« 
ried  on ;  and   upon  the  authorities  it  is 
settled  that  it  is  the  fault  of  those  who 
wish  for  any  protection    against  such   a 
course,  if  they  do  not  take  care  to  insert 
provisions    to   that  effect    in    the    deed, 
namely,  that   the   business  shall  not  be 
carried  on  in  the  district  by  the  vendor. 
Further  than  that,  I  think  the  defendant  is 
fully  entitled  to  the  benefit  of  the  observa- 
tion that  it  was  proposed  to  him  to  insert 
such  a  provision,  and  that  he  refused  it. 
Therefore,  I  think  this  case  goes  a  step 
higher  than   the  authorities,  and  that  the 
defendant  is  entitled  to  put  his  case  in  the 
highest  possible  form  with  regard  to  his 
right  to  carry  on  the  business,  provided  he 
does  not  interfere  with  what  he  had  sold, 
namely,  the    "  goodwill,*'   whatever  that 
may  mean. 

It  is  said  that  Lord  Eldon  has  plainly 
laid  down  in  the  case  of  Shackle  v.  Ba* 
ker,  and  afterwards  in  CrttUwell  v.  Lye^ 
and  again  in  Kennedy  v.  Lee,  this  prin- 
ciple, that  goodwill  simpUciter  carries  no 
more  with  it  than  the  advantage  which 
is  possessed  hy  occupying  the  premises 
which  were  occupied  by  the  former  firm. 


and  the  chance  which  is  thereby  given  of 
the  customers  being  attracted  to  those  pre- 
mises. It  is  rather  too  narrow  a  view  of 
what  is  laid  down  by  Lord  Eldon  there, 
to  say  that  it  is  confined  to  that.  Oood- 
will,  I  apprehend,  must  mean  every  ad- 
vantage— affirmative  advantage,  if  I  may 
so  express  it,  as  contrasted  with  the 
negative  advantage  of  the  vendor  not 
carrying  on  the  business  himself, — that 
has  been  acquired  by  the  old  firm  by 
carrying  on  its  business,  everything  con- 
nected with  the  premises,  or  the  name  of 
the  firm,  and  everything  connected  with  or 
carrying  with  it  the  benefit  of  the  business. 
When  Lord  Eldon  is  speaking  of  a  nur- 
sery-garden which  the  customers  must 
frequent  to  look  at  the  plants,  and  when 
Sir  Thomas  Plumer,  in  another  case,  is 
speaking  of  a  retail  shop  which  a  per- 
son must  enter  in  order  to  buy  the  goods 
there  exposed,  they  are  only,  as  it  appears 
to  me,  giving  these  as  illustrations  of  what 
goodwill  is.  But  it  would  be  absurd,  as 
it  seems  to  me,  to  say  that  when  a  large 
wholesale  business  is  conducted,  the  public 
are  mindful  whether  it  is  carried  on  at  one 
end  of  the  Strand  or  the  other,  or  in  Fleet 
Street  or  in  the  Strand,  or  any  place  ad- 
joining, and  that  they  regard  that,  and  do 
not  regard  the  identity  of  the  house  of 
business,  namely,  the  firm.  The  word 
*'  firm,"  I  believe,  like  many  mercantile 
terms,  is  derived  from  an  Italian  word, 
which  means  simply  "  signature,*'  and  it 
is  as  much  the  name  of  the  house  of  busi- 
ness, as  John  Nokes  or  Thomas  Stiles  is 
the  name  of  an  individual.  The  name  of 
a  firm  is  a  very  important  part  of  the  good- 
will. A  person  says,  "  I  have  always 
bought  good  articles  at  such  a  house  of 
business ;  I  knew  it  by  that  name,  and  I 
send  to  that  house  of  business  for  that  pur- 
pose." There  are  cases  every  day  in  this 
court  with  regard  to  the  use  of  the  name 
of  a  particular  firm,  connected  generally, 
no  doubt,  with  the  question  of  trade- 
marks. But  the  question  of  trade-marks  is, 
in  fact,  the  same  question.  The  firm 
stamps  its  name  on  the  articles.  It  stamps 
the  name  of  the  firm  which  is  carrying  on 
its  business  on  its  articles  as  a  proof  that 
they  emanate  from  that  firm,  and  it  be- 
comes the  known  firm,  to  which  applications 
are  made.    And  when  a  person  parts  with 
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the  goodwill  of  a  business,  he  means  to  part 
with  all  that  good  disposition  which  cus- 
tomers entertain  towards  his  particular  shop 
or  house  of  business,  and  which  may  induce' 
them  to  continue  their  custom  with  it.  It 
cannot  be  put  at  anything  short  of  that. 
Surely  the  name  that  is  there  used  is  an 
important  part  of  the  goodwill.  Indeed,  we 
know  at  this  moment  that  there  are  large 
banking  firms  and  brewing  firms  and  others 
in  this  metropolis  which  have  not  a  single 
member  in  them  of  the  individual  name 
which  isexposed  in  the  firm.  That  being  so, 
it  appears  to  me  that,  when  the  defendant 
parted  with  the  goodwill  to  the  plaintiffs, 
he  handed  over  to  them  all  the  benefit  thut 
might  be  derived  from  holding  themselves 
out  as  the  persons  interested  in  that  busi- 
ness which  had  been  identified  as  being 
carried  on  by  the  particular  firm. 

It  does  not  follow,  I  admit,  from  that 
(and  this  is  a  point  which  the  Solicitor 
General  much  insisted  upon)  that  there  is 
a  right  to  use  the  name  of  that  firm  xtm- 
pliciter^  especially  as  it  contained  an  indi- 
vidual and  only  name — the  name  of  the 
defendant.  It  may  be  that  the  good- 
will of  a  business  is  parted  with,  together 
with  the  right  of  representing  the  vendor 
to  the  world  as  carrying  on  that  very  busi- 
ness. But  it  may  also  be  that  the  licence 
of  using  the  single  name  of  the  vendor  used 
in  the  firm  is  not  sold.  Inconvenience 
might  naturally  result  to  Mr.  John  Douglas 
from  having  his  name  so  exposed  ;  and 
therefore  it  was  very  reasonable,  and  not 
in  the  least  inconsistent  with  their  case, 
that  the  plaintiffs  should  apply  to  him  for 
leave  to  call  themselves  "  John  Douglas 
&  Co."  simpliciter.  That,  it  is  said,  he 
declined.  But  he  was  aware  of  their 
calling  themselves  '*  Successors  to  John 
Douglas  &  Company,"  or  '*  Late  John 
Douglas  &  Company"  ;  that  is  to  say,  that 
they  identified  their  house  of  business  as 
the  house  of  business  formerly  carried  on 
by  John  Douglas  &  Co.  That,  I  appre- 
hend, they  were  entitled  to  under  the  sale 
of  the  goodwill ;  and  after  the  sale  of  the 
goodwill  no  one  else  had  a  right  to  do  so. 
Certainly,  the  defendant  had  not  the  right. 
The  name  had  become  a  known  name,  and 
the  defendant  himself,  having  assigned  over 
the  goodwill,  was  not  entitled  to  represent 
himself  to  the  world  as  carrying  on   that 


business  which   had  been   carried  on  by 
John  Douglas  &  Co.     He  had  parted  irith 
all  right  to  represent  himself  as  carrying 
on  that  business  when  he  sold  the  good- 
will.    If  it  were  otherwise,  he  would  be 
attracting  to  himself  the  custom,  not  merely 
by  his  own  ability,  not  by  the  simple  fact 
of  calling  himself  John  Douglas  alone,  but 
by  representing  himself  as  carrying  on  that 
same  business  which  he  bad  disposed  of, 
by  which  he  would  be  obtaining  the  custom 
of  that  business,  which  emphatically  mutt 
be  meant  by  the  term  *'  goodwill,"  namely, 
that  custom  which  is  drawn  by  the  business 
in  the  belief  that  it  is  the  long-continued 
business.     One  sees  constantly  advertised 
in  the  shops  "Old-established  business'* 
and  the  like,  and  there  is  a  considerable 
degree  of  attraction  apparently  from  the 
constant  repetition  of  these  words.    **  Late 
John  Douglas  &  Co."  importa  tliis :— "  Wc 
are  the  people  who  carry  on  the  business 
formerly   the   business  of  John  Doaglat 
&  Co."     The  Solicitor  General  has  argued 
that  he  had  a  right  to  put  the  case  higher, 
and   to   call  upon  the   Court  to  restrain 
the  plaintiffs  f^om  making  any  use  of  the 
name  "  John  Douglas  &  Co.,"  because  he 
says  the  evidence  establishes  that  the  de- 
fendant told  the  plaintiffs  that  he  intended 
to  carry  on  the  business  of  a  stuff-mer- 
chant (of  which  I  give  him   the  benefit), 
and  that  he  might  carry  it  on  under  the 
firm  of  John  Douglas  &  Co.    But  it  seems 
to  me  that  there  is  a  complete  denial  of 
that  portion  of  the  defendant*s  case.  Look- 
ing at  the  likelihood  of  the  case,  I  would 
ask  any  one  to  consider,  if  it  had  been  put 
before  these  gentlemen,  at  the  time  of  sign- 
ing  their  agreement,   that  the   defendant 
would  move  his  business  in  the  way  be  bss 
moved  it,  using  the  identical  name  which  the 
old  firm  bore,  whether  they  would  not  have 
hesitated  in  paying  down  a  sum  of  money  at 
a  price  for  the  goodwill  or  the  connexion 
of  the  old  firm,  which  had   been  trading 
under  the  name  of  John  Douglas  &  Co. 

I  must  next  look  to  what  the  conduct 
of  the  defendant  is.  I  roust  say  I  regret 
extremely  to  see  conduct  of  this  descrip- 
tion on  the  part  of  a  gentleman  of  activity 
and  energy  in  business,  and  anything  in 
the  shape  of  justification  for  sueh  eonduct 
I  have  not  heard.  He  sells  in  July  the 
goodwill  of  this  business.     He  is  at  that 
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time  in  a  state  of  health  which  his  partners 
beh'evedy  and  he  thonght,  rendered  it  un- 
likely that  he  could  continue  in  hustness 
on  so  extensive  a  scale  as  he  had  formerly 
done.    I  find  him,  according  to  his  own 
statement,  (and  really  one  is  at  liberty,  in 
a  ease  where  the  transactions  have  been 
carried  on  as  they  have  been  by  this  gentle- 
man, to  think  that  his  own  statements  go 
to  the  very  verge  of  what  is  favourable  to 
his  case),  as  early  as  May  1858,  in  com- 
munication  with  the  principal  officer    of 
the  late   firm,   and    through  that  officer 
endeavouring  to  influence  the  other  two 
managing  men,  in  order  to  carry  off  the 
whole  managing   force  of  the   business, 
the  goodwill  of  which  he  had  sold  to  the 
plaintiffs,  and  to  set  up  another  business 
under  the  identical  firm  next  door  and  in 
his  own  name.     It  is  all  very  well  to  say 
this  was  out  of  affection  for  Mr.  Liversedge 
and  a  feeling  that  he  was  ill  treated.     He 
was  in  no  way  ill  treated  by  those  gentle- 
men, who  paid  him  in  cash  fully  for  every- 
thing.   All  this,  too,  is  done  clandestinely. 
There  is  not  the  slightest  trace  of  a  com- 
munication by  any  one  of  those  men  to 
their  employers  of  what  was  going  on  be- 
hind the  backs  of  those  employers  whose 
interests  they  were  about  to  betray.     I  do 
not  want    to    make   strong    observations 
upon  those  gentlemen,  because  they  are 
not  parties,^they  are  only  witnesses,  and 
are  not  here.     If  I  did  so,  my  observa- 
tions would  redound  much  more  to  Mr. 
Douglas's  discredit  than  theirs.       I   find 
Mr.  Douglas,  who  has  sold  the  goodwill  of 
the  business,  within  a  very  few  months 
sfter  he  has  sold  it  and  has  been  paid  for 
it,  endeavouring    to    withdraw  the   three 
managing"  men  of  that  business  in  order 
that  he  may  have  them  in  his  employment, 
and  set  up  the  same  business,  under  the 
same  name  or  firm,  and  next  door  to  those 
to  whom  he  had  parted  with  his  interest 
in  the  business  for  a  pecuniary  considera- 
tion.    That,  I  think,  is   an   inp^redientof 
fraud  in  the  case  which  cannot  possibly 
be  lost  sight  of,  inasmuch  as  what  I  have 
to  try  is,  whether  he  is  setting  up  the  iden- 
tical business  that  he  sold. 

Xow,  Crutiwell  v.  Lye,  which  is  one  of 
the  authorities  I  have  been  referred  to,  dis- 
tinctly admits  this,  that,  although  a  man 


may  set  up  a  similar  business,  he  is  not 
entitled,  when  he  has  sold  the  goodwill  of  a 
.  business,  to  represent  that  he  is  continuing 
the  same  identical  business ;  that  he  is  not 
to  say,  in  fact,  ^*  I  am  the  owner  of  that 
which  I  have  sold."  Now,  what  does  this 
defendant  here  do  ?  Having  obtained  at 
last  the  withdrawal  from  those  to  whom  he 
had  sold  the  business,  of  their  three  princi- 
pal managing  men,  he  sets  up  his  shop  next 
door,  and  he  first  does  this :-— (I  agree  with 
his  counsel  that  it  was  guardedly  done ;  he 
has  endeavoured  to  keep  himself  clear  of 
actually  representing  that  the  business  he 
is  about  to  carry  on  is  the  same  business  as 
that  which  he  has  sold). — He  issues  two 
letters ;  first,  a  letter  from  Manchester, 
saying,  "  Finding  that  I  have  not  conve- 
nience for  conducting  the  stuff-trade  in 
Manchester,  I  beg  to  inform  you  that  this 
department  will  be  transferred  to  Bradford 
in  February  next,  when  the  business  will 
be  conducted  under  the  firm  of  John 
Douglas  &  Co.  upon  my  premises  in  Hall 
Ings  ;'*  then,  in  the  next  letter,  *'  Man- 
chester** is  dropped  altogether.  He  takes 
great  care  not  to  represent  that  he  is  now 
going  to  set  up  the  business  in  Bradford 
that  was  formerly  conducted  in  Manches- 
ter. The  previous  letter  prepared  the 
Manchester  world,  as  well  as  the  Bradford 
world,  for  the  statement  that  the  business 
was  going  to  be  transferred  ;  but  the  next 
letter  drops  *'  Manchester"  altogether,  and 

runs  thus : — 

**  Bradford,  February  8rd,  1859. 

"  Gentlemen, — I  beg  to  inform  you  that 
the  premises  belonging  to  me  in  Hall  Ings 
will  be  opened  for  business  about  the  15th 
inst.,  by  Messrs.  Liversedge,  Parker  & 
Shepherd,  in  connexion  with  myself,  as 
stuff-merchants,  to  be  carried  on  under  the 
firm  ofJohn  Douglas  &  Co.  These  gentlemen 
were  a  long  time  in  my  employment,  the 
two  former  upwards  of  fifteen  years,  during 
which  they  had  every  opportunity  for  ac- 
quiring a  thorough  knowledge  of  themanu- 
factures  of  this  district,  and  their  application 
to  business  is  so  well  known,  it  is  unne- 
cessary for  me  to  say  more  than  that  I  have 
every  confidence  that  all  orders  with  which 
you  may  be  pleased  to  favour  the  firm  will 
be  properly  executed."  Now,  who  were 
these  three  men  ?  Why,  the  three  men  whom 


848 


COURTS  OF  CHANCERY  t 


tKBW  Sum 


the  public  had  always  seen  in  the  old  house* 
He  tells  the  persons  headdresses,  there  are 
the  three  men  who  have  been  for  fifteen 
years  with  me,  whom  you  have  known  so 
long  engaged  in  the  old  business,  who  have 
managed  John  Douglas  &  Co.'s  business 
so  well ;  they  have  had  every  opportunity 
of  acquiring  a  knowledge  of  the  business, 
and  their  application  to  business  is  so  well 
known  that  it  is  unnecessary  for  me  to  say 
anything  more;  there  being  not  a  single 
indication  in  that  letter  of  the  firm  of 
John  Douglas  &  Co.  being  different  from 
the  old  firm,  or  anything  about  those  gen* 
tlemen  having  done  that  act  which  I  think 
would  not  impress  the  public  very  favour* 
ably  in  their  behalf,  namely,  having  left  the 
employer  to  whom  their  present  employer 
had  sold  the  business,  in  order  that  they 
might  come  to  assist  him  in  setting  up  an 
opposition  business.  It  appears  to  me  that 
the  defendant  has  not  contracted  against 
setting  up  in  opposition  to  the  business  he 
has  sold,  but  he  must  set  it  up  fairly  and 
distinctly  as  a  separate  business,  not  as  the 
business  he  sold,  not  as  the  old-established 
business  that  must  be  known  to  all  the 
worlds  but  as  a  new  business  which  he  has 
commenced  with  the  assistance  of  these 
gentlemen.  It  seems  to  me  that  this  last 
letter,  though  attempted  to  be  guarded,  is 
80  framed  as  purposely  to  convey,  and  I 
think  it  was  intended  to  convey,  the  im- 
pression that  it  was  the  old  firm  going  on 
with  the  old  business,  and  he  was  conduct- 
ing it  with  a  new  set  of  partners.  That,  it 
seems  to  me  clearly,  he  is  not  at  liberty 
to  do  after  having  parted  with  the  good- 
will, and  I  think  he  ought  to  be  restrained 
from  so  doing. 

There  is  another  circumstance  in  the 
-case,  a  letter,  of  which  the  defendant  says 
he  knew  nothing,  but  which  appears  to 
roe  to  lead  to  one  only  necessary  result-— 
so  necessary,  indeed,  that  one  must  im- 
pute to  the  defendant  the  intention  of 
causing  the  result.  It  appears  to  me,  that 
when  a  result  is  inevitable,  and  underhand 
steps  have  been  taken  to  bring  about  that 
inevitable  result,  I  must  take  it  that  the 
man  whose  acts  have  produced  that  result 
intended  it  as  a  necessary  consequence. 
It  is  a  letter  from  one  of  the  persons  he 
has  so  carried  off.     '*  Having  ceased  to 


represent  the   firm   of  Messrs.  Chbrton; 
Bankart  &  Hirst,  of  this  town,  and  ha?ing 
joined  Messrs.  John  Douglas  &  Co.,  I  beg 
to  thank  you  for  all  past  favours,  and  trast 
I  shall  be  in  the  position  to  merit  that 
confidence  which  I  have  enjoyed  so  long.*' 
Past  favours  were  only  favours  to  the  old 
house,  nothing  else.    The  defendant  says, 
he  knew  nothing  of  this,  but  what  mast 
be  the  consequence — what  his  intention 
in    taking    the    three   managing  men  of 
the  old   business,  but   that   they  should 
represent  to  all  the  world,  "we  are  the 
persons  who  have  had  your  past  favours:  we 
are  the  persons  who  have  had  that  old  busi- 
ness, and  we  are  the  persons  who  have 
established  the  old  connexion*'  ?     It  was 
intended,  as  it  appears  to  me,  that  it  should 
be  so  done.     I  think  the  whole  thing  ex- 
cessively discreditable,  though  it  is  hap- 
pily a  case  which  the  Court  can  reach. 

Then,  it  was  said,  if  the  Court  cannot 
restrain  a  man  from  setting  up  business 
again  in  competition  with  the  old  business 
under  a  contract  for  the  sale  of  the  good- 
will, how  can  it  stop  him  from  using  his 
own  name?  My  answer  first  of  all  is  this. 
The  defendant  is  not  using  his  name — 
John  Douglas — alone,  but  that  of  John 
Douglas  &  Company.  He  has  joined 
others  with  himself.  That  is  the  case  of 
Rodgers  v.  Nowell  (1),  and  also  of  Johan 
Maria  Fartna (2),  where  people  went  aboat 
and  caught  a  person  having  a  similar  nsroe 
to  represent  the  firm,  so  that  they  might 
introduce  the  name  of  J.  M.  Farina  as  the 
chief  name  of  the  firm.  So  here  it  appean 
to  me  plain  that  had  Liversedge,  Parkerand 
Shepherd  themselves  left  the  new  firm 
which  had  bought  the  business  of  John 
Douglas  &  Co.  they  might  be  restrained 
from  setting  up  the  business  of  John 
Douglas  &  Co. ;  and  it  would  be  no  answer 
to  say,  We  have  brought  in  a  Mr.  John 
Douglas.  Does  it  make  any  difference 
that  they  have  introduced  the  real  John 
Douglas,  who  had  so  parted  with  the  good- 
will, which  it  appears  to  me  must  clearly 
include  the  firm  or  style  of  the  concern! 
How  the  Court  would  deal  with  the  esse  if 

(1)  8  De  Gex,  M.  &  G.  614;    u  c  22  Lav  J. 
Rep.  (n.8.)  Chanc.  404. 

(2)  See  Farina  v.  SiWerlock,  I  Kay  ft  Jo.  509; 
s.  c.  24  Law  J.  Rep.  (N.a)  Chaiic.  632;  26  lUd.  11. 
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the  btiameM  had  aequired  its  repatation 
under  the  single  name  of  John  Douglas,  it 
is  not  necessary  for  me  to  inquire.  I  ap- 
prehend I  should  not  find  it  necessary  in 
such  a  case  to  rely  on  that  fact  alone,  as  I 
do  not  here  rely  on  the  fact  alone  of  the 
use  of  the  name  of  John  Douglas  &  Co. 
being  the  only  ingredient  in  the  case.  But 
if  it  had  been  John  Douglas  alone,  and  if 
I  had  found  there,  as  I  find  in  this  case» 
that  he  had  taken  away  the  three  managing 
men  in  the  former  business,  and  was  going, 
as  bere»  to  set  up  the  old  firm  with  those 
three  managing  men,  and  was  sending  out 
circulars  to  the  world,  telling  the  world 
that  they  were  so  well  known  that  it  was 
not  necessary  to  say  anything  about  them, 
I  should  have  held  then,  as  I  hold  now, 
that  he  was  not  at  liberty  to  trade  under 
sucb  a  misrepresentation.  I  consider  the 
name  of  John  Douglas  &  Co.  to  be  an  im« 
portant  ingredient,  but  only  an  ingredient 
with  many  others ;  and,  therefore,  looking 
to  all  the  facts  of  the  case,  as  establishing 
plainly  an  intention  or  endeavour  to  re« 
present  to  the  world  that  he  is  continuing 
the  old-established  business  which  he  had 
sold,  he  ought  to  be  enjoined  in  the  terms 
I  have  mentioned. 

Mr.  PemberUm. — Your  Honour  will  see 
thai  this  is  a  ease  in  which  there  may  be 
some  doubt;  here  the  business  is  to  be 
carried  on  in  future,  and  therefore  I  do  not 
know  whether  you  will  say  how  it  is  to 
be  done. 

The  Vice  Chancellor. — One  can  never 
do  that  d  priori.  All  that  is  wanted  is,  a 
fidr  representation  on  his  part,  that  it  is  a 
totally  different  business.  The  order  will 
be  :  restrain  the  defendant  until  the  hearing 
fironi  resuming  or  carrying  on  the  business 
of  a  stuff-merchant  at  or  in  the  immediate 
neighbourhood  of  Bradford,  either  alone  or 
in  partnership  with  any  other  person  or 
persons  whatsoever  under  the  style  or  firm 
of  John  Douglas  &  Co.,  or  in  any  other 
manner  holding  out  that  he  is  carrying  on 
the  business  of  a  stuff-merchant  in  con- 
tinuation of  or  in  succession  to  the  business 
carried  on  by  the  late  firm  of  John  Douglas 
St  Co. 


Nbw  Srslius,  XXVIII.— Chanc. 
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25,  26 ;       ^     swiNFEN  e.  swinfbn. 
Dec.  6. 

1859. 
Jan.  12. 

New  Triat^^Issue'^^Devisavit  vel  non — 
Heir'at-Law. 

After  the  trial  of  an  itsue  deviaavit  vel 
son,  if  the  verdict  given  satisfies  the  eon* 
science  of  the  Court  that  the  capacity  of  the 
testator  was  competent  to  enable  him  to  exe* 
cute  a  will,  a  new  trial  will  not  be  granted, 
at  the  request  of  the  heir-at-law ,  though 
there  were  discrepancies  in  the  evidence 
which  were  not  satisfactorily  explained. 

This  was  a  motion  for  a  new  trial  of  an 
issue  devisavit  vel  non  directed  by  this 
Court. 

The  testator,  Samuel  Swinfen,  was 
eighty  years  of  age  when  he  made  his  will. 
Upon  the  death  of  his  father,  he,  as  tenant 
for  life,  succeeded  to  the  Swinfen  Hall 
estates  in  the  county  of  Stafibrd.  Ha 
went  to  reside  there  with  his  wife.  He  was 
altogether  overlooked  in  his  father's  will ; 
and  being  left  without  resources,  he  con* 
fined  himself  to  two  rooms  at  one  comer 
of  the  mansion,  and  lived  almost  secluded, 
and  kept  up  no  intercourse  with  the  neigh- 
bouring gentry.  He  complained  that  he 
found  the  house  dilapidated  and  unfur* 
nished,  and  the  farms  and  lands  impo- 
verished, and  he  used  to  say  that  the 
cellar  alone  contained  half  a  barrel  of 
sour  beer;  he  also  used  to  attribute  his 
impoverished  means  to  the  extravagance 
of  Francis  Swinfen,  his  half-brother,  the 
£ither  of  the  plaintiff. 

Henry  John  Swinfen  was  the  only  child 
of  the  marriage  of  Samuel  Swinfen  and 
Susannah  his  wife ;  and  in  November 
1830  the  father  and  son  joined  in  disen- 
tailing the  Swinfen  estates,  and  resettling 
them  to  S.  Swinfen  for  life,  with  remain- 
der to  H.  J.  Swinfen  for  life,  with  an  ulti- 
mate remainder  to  the  survivor  of  S. 
Swinfen  and  H.  J.  Swinfen,  and  the  heirs 
of  such  survivor.  In  1831  H.  J.  Swinfen 
married  the  defendant  Patience  Swinfen  ; 
it  was  distasteful  to  his  parents,  and  they 
were  dissatisfied ;    but  finally  they  were 
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reconciled,  and  Mr.  and  Mrs.  Henry 
Swinfen  were  invited  to  visit  Swinfen  Hall, 
but  the  visit  was  postponed,  as  there  was 
no  accommodation  for  them. 

In  January  1848  Mrs.  S.  Swinfen  died. 
Mr.  and  Mrs.  Henry  Swinfen  were  imme- 
diately summoned  to  Swinfen  Hall ;  they 
were  forced,  however  to  go  every  night 
to  Lichfield  to  sleep,  as  there  were  no 
furnished  apartments  for  them  in  Swinfen 
Hall,  and  return  in  the  morning.  Mr.  S. 
Swinfen  requested  them  to  remain  with 
him,  and  upon  their  acceding  to  this,  he 
furnished  a  bed-room  for  them,  and  they 
remained  with  him  for  upwards  of  nine 
months,  and  then  went  to  Barmouth,  in 
North  Wales. 

The  testator  was  a  tall  and  corpulent 
man ;  he  was  afflicted  with  severe  chronic 
rheumatism,  and  also  with  hydrocele,  and 
during  the  next  three  years  he  became 
more  feeble,  and  was  unable  to  move  about 
with  that  celerity  which  was  necessary  to 
the  management  of  his  affiairs. 

In  August  1851  Mr.  and  Mrs.  Henry 
Swinfen  returned  to  Swinfen  Hall ;  his 
father  gave  them  a  welcome,  and  said  he 
had  determined  to  live  no  longer  alone; 
that  he  knew  he  was  robbed,  as  he  could 
not  look  after  the  people  about  him,  and 
that  his  son  would  need  two  sets  of  eyes, 
to  see  behind  as  well  as  before.  Mr. 
and  Mrs.  Henry  Swinfen  accordingly  took 
up  their  residence  at  Swinfen  Hall,  and 
altered  his  style  of  living.  Upon  looking 
into  the  management  of  the  estates  H.  J, 
Swinfen  found  it  necessary  to  part  with 
some  of  the  servants ;  he  also  took  into 
consideration  the  requests  of  Messrs.  Stand- 
ley  and  Gibson,  two  of  the  tenants,  who 
were  troublesomely  importunate  to  have 
their  rents  reduced,  though  the  farms  upon 
a  survey  were  found  to  be  worth  better 
rents  than  they  paid  for  them ;  to  both 
of  these  the  testator  gave  notice  to  quit. 
He  also  found  fault  with  Thomas  Bacon, 
another  tenant. 

The  testator  had  a  nervous  affection  in 
the  wrist  of  his  right  hand  and  a  trembling, 
which  made  it  difficult  to  write,  and  during 
the  life  of  his  wife  she  carried  on  all  his 
correspondence ;  his  son,  therefore,  shortly 
after  he  came  to  reside  with  his  father, 
was  requested  to  write  his  letters ;  these 
were  then  read  to  the  testator,  and  if  ap- 


proved, he  signed  them ;  he  also  cbntinned 
to  sign  his  own  cheques. 

In  March  1852  the  testator  expressed 
a  wish  to  make  a  will  in  favour  of  his  son. 
Mr.   Morphett,  his  former  solicitor,  had 
died  in    1848 ;    he  accordingly  sent  for 
Charles  Simpson,  the  town  clerk  of  Lich- 
field, whom  he  had  employed  on  various 
local    matters.      Both    father    and    son 
spoke  to  him  about  certain  missing  title- 
deeds,  and  also  about  a  will  the  testator 
had  made    and  which  he  desired  to  de- 
stroy.    At  the  same  time  H.  J.  Swinfen 
produced  a  will  he  himself  had  made  on 
the   14th  of  February  -1840,   by  which, 
under  a  power  in  the  re-settlement  made 
in  1830,  he  gave  his  wife,  the  defendant, 
a  jointure  of  300/.  a  year;  he  also  left 
her  all  his  real  and  personal  estates.  When 
the  testator  expressed  his  wish  with  regard 
to  his  son,  Mr.  Simpson  said — '*  Why  the 
law  makes  a  will  for  you."     The  testator, 
however,  reminded  him  of  the  former  will, 
and  said  a  new  will  was  necessary.  He  ac- 
cordingly, with  a  knowledge  of  his  son's 
will,  made  another  will,  giving  the  whole 
of  his  real  and  personal  estate  to  his  son. 
In  October  1852,  in  consequence  of  reports 
respecting  the  solvency  of  Messrs.  Blower, 
Palmer   &   Greene's   bank,    the    testator 
transferred  the  whole  of  his  balance  from 
their  bank  to  an  account  he  had  opened 
with  the  Provincial  Bank  of  England  at 
Lichfield. 

In  October  1853  he  complained  that 
writing  pained  him,  and  from  that  time 
his  son  signed  his  letters  and  also  his 
cheques  on  his  bankers.  The  testator 
during  the  whole  of  this  time  dined  with 
his  son  and  daughter-in-law,  but  she  had 
usually  cut  his  food  for  him  ;  but  in  No- 
vember 1853,  while  going  up  stairs  with 
his  attendant,  Mrs.  Ann  Taylor,  he  from 
a  weakness  in  his  knees  sank  upon  the 
stairs,  and  was  unable  to  reach  his  room 
without  further  assistance ;  he  was  alarmed, 
but  not  hurt,  and  to  avoid  future  risk,  it 
was  thought  better  that  he  should  confine 
himself  to  his  room.  He  got  up  usually 
at  ten  and  went  to  bed  at  three  o'clock, 
and  during  the  day  he  used  to  sit  by  the 
window  and  watch  the  improvements  going 
on  upon  his  estates,  and  his  son  and  daugh- 
ter-in-law, and  also  Mrs.  Taylor,  sat  and 
conversed  with  him  day  by  day. 
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'  On  the  15th  of  June  1854  H.  J. 
Swinfen  died  suddenly,  after  a  very  short 
illness.  The  testator  was  stunned  by  the 
event,  and  Mrs.  Swinfen  was  for  several 
days  unable  sufficiently  to  collect  herself 
for  the  painful  interview  that  must  follow 
with  her  father-in-law.  She,  however, 
caused  the  whole  of  her  husband's  family 
to  be  informed  of  his  death :  some  of  these 
letters  were  acknowledged,  with  condo- 
lences and  inquiries  when  the  funeral 
would  take  place ;  these  were  answered  at 
the  request  of  Mrs.  H.  Swinfen,  the  defen- 
dant.    One,  by  Mrs.  Rowley  to   Lady 

Clifton,  was— 

"June  18,  1854,  Swinfen  Hall. 

"Dear  Madam,— Mrs.  Swinfen  feels 
deeply  your  kind  expressions  of  sympathy 
for  her  grief.  I  am  happy  to  say  that 
though  she  is  most  keenly  wounded,  she 
\m  enabled  to  bear  her  sorrow  with  fortitude 
and  great  Christian  resignation.  The  in- 
terment of  the  deceased  is  intended  to  be 
on  Saturday  the  24th,  through  which,  I 
trust,  she  will  be  divinely  supported.  Mr. 
Swinfen  is  happily  spared  the  affiiction  of 
this  mournful  event,  being  through  great 
loss  of  memory  not  equal  to  dwell  many 
moments  upon  any  subject." 

The  other,  by  Mrs.  Emilie  Lishman  to 
Mrs.  Francis  Swinfen,  was-» 

"  20th  Jane,  1854,  Swinfen  Hall 
"Dear  Madam,— As  a  friend  of  dear 
Mrs.  Swinfen,  I  am  requested  by  her  to 
say  that  Saturday  the  24th  inst.  is  fixed 
for  the  funeral  of  her  lamented  husband. 
She  is  much  obliged  to  you  for  your  kind 
sympathy ;  she  is  feeling  as  composed  as 
her  present  painful  position  can  admit  of. 
Poor  old  Mr.  Swinfen  is  unable  to  com- 
prehend the  extent  of  his  great  loss,  and 
I  cannot  help  thinking  this  a  merciful  dis- 
pensation of  Providence  towards  our  dear 
mourner.     I  am,  &c. 

"Emilie  Lishman." 
On  the  20th  of  June  Charles  Swinfen, 
the  half-brother  of  the  testator,  and  his 
wife  and  daughter  came  to  Swinfen  Hall, 
at  the  request  of  the  testator  and  Mrs. 
H.  Swinfen,  the  defendant,  to  be  present 
at  the  funeral,  and  they  remained  there  to 
the  20th  of  July,  and  were  in  the  habit  of 
seeing  the  testator  daily. 

Mrs.  H.  Swinfen  for  several  days  after 
her  husband's  death  felt  unequal  to  an 


interview  with  her  father-in*law.  He 
several  times  inquired  for  her,  and  ex- 
pressed an  impatience  to  see  her.  On  the 
morning  of  the  2drd  of  June,  however, 
she,  accompanied  by  Mrs.  Rowley,  went 
to  see  him  ;  she  was  full  of  grief;  he  em- 
braced her  and  said,  "  Do  not  cry ;  do  not 
cry  :  I  will  take  care  of  you."  And  subse- 
quently the  testator  intimated  to  different 
persons  his  intention  to  leave  her  Swinfen. 
He  stated  it  to  Mrs.  C.  Swinfen  ;  he  told 
his  daughter-in-law  herself;  he  told  Mr. 
C.  Swinfen  and  Dr.  Rowley,  and  on  the 
latter  saying,  you  will  give  it  her  for  life, 
he  said  "  No ;  I  shall  give  it  to  her." 

Mrs.  Swinfen,  after  her  husband's  death, 
was  anxious  to  know  in  what  position  that 
event  had  placed  her ;  accordingly,  on  the 
19th  of  June  1854,  she  sent  to  Lichfield 
for  Mr.  Simpson.  He  told  her  that  the 
devise  of  Swinfen  made  to  her  by  her 
husband's  will  had  failed  in  consequence 
of  his  death.  She  then  inquired  what  she 
was  to  do  in  the  position  she  was  placed. 
Mr.  Simpson,  who  had  not  seen  the  testa- 
tor since  he  made  his  will  in  March  1852, 
entertained  ideas,  from  conversation  with 
different  persons,  that  the  testator  was 
incompetent  to  manage  his  affairs,  and  in 
consultation  with  Mr.  Charles  Swinfen,  he 
recommended  that  there  should  be  an 
application  to  the  Lord  Chancellor  in  Lu- 
nacy, asking  that  some  person  might  be 
appointed  to  manage  and  control  the  affairs 
of  the  testator.  He,  accordingly,  wrote 
some  instructions  to  his  agents  in  London, 
and  they  informed  him  that  such  an  appli- 
cation must  be  supported  by  a  certificate 
of  two  medical  men,  as  to  the  unsoundness 
of  S.  Swinfen.  Dr.  Rowley  and  Dr.  Evans 
were  selected,  the  one  being  his  usual 
medical  attendant,  the  other  having  never 
seen  him  before,  and  their  attendance  was 
requested.  On  the  2nd  of  July  1854  they 
went  to  Swinfen  Hall,  but  they  differed  in 
opinion.  In  the  mean  time  the  testator 
expressed  a  desire  to  make  his  will ;  and  on 
the  4th  of  July  1854  Dr.  Rowley  and  Dr. 
Evans,  on  their  way  to  Swinfen  Hall,  called 
on  Mr.  Simpson,  and  he  followed  them; 
but  as  Dr.  Evans  expressed  an  opinion  that 
instructions  for  making  a  will  ought  to  be 
postponed,  Mr.  Simpson  returned  home 
without  seeing  the  testator.  In  the  after- 
noon of  that  day  the  testator  said  to  Mrs. 
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On  the  same  day  tbat  the  will  was  exe- 
cuted Mrs.  Francis  Swinfen,  the  mother 
of  the  plain  tiff,  unexpectedly  called  at 
Swinfen  Hall,  where  she  had  not  been 
for  years;  she  was  accompanied  by  Mr. 
Shadwell,  her  solicitor.  They  were  received 
by  Mrs.  H.  Swinfen  the  defendant,  who  had 
ne?er  seen  either  of  them  before.  Mrs.  F. 
Swinfen  inquired  after  the  testator,  and  upon 
being  told  he  was  very  well,  she  expressed 
a  wish  to  see  him.  The  defendant  said, 
certainly.  Mr.  and  Mrs.  C.  Swinfen  then 
came  into  the  room,  and  after  a  renewal  of 
the  request,  Mrs.  H.  Swinfen  sent  for  Mrs. 
Taylor,  and  desired  her  to  inform  th^  tes- 
tator that  Mrs.  Francis  Swinfen  was  there, 
and  that  she  would  be  glad  to  see  him,  if 
he  would  see  her.  Mrs.  Taylor  accordingly 
left  the  room,  and  on  her  return  said  that 
Mr.  S.  Swinfen  begged  to  be  excused; 
the  accordingly  left  without  seeing  him. 

On  the  15th  of  July  1854  the  testator 
was  seised  with  bronchitis;  it  proved  fatal 
to  him  on  account  of  his  age,  and  he  died 
on  the  26th  of  July  1854.     The  trial  of 
tlie  issue  came  on  on  the  12th  of  August 
1858,  at  the  Summer  Assizes  at  Stafford. 
Mrs.  Rowley,  in  her  evidence,  said,  that 
Dr.  Rowley  sent  her  to  stay  with  Mrs. 
Swinfen  after  the  death  of  H.  J.  Swinfen; 
that  she  saw  the  testator,  but  had  no  con- 
versation with  him  further  than   wishing 
liitn  good  morning;  that  on  the  23rd  of 
June  she  went  with  Mrs,  H.  Swinfen  into 
the  testator's  room  ;  that  he  received  his 
daughter-in-law    affectionately,   and   em- 
braced her  tenderly  ;  and  she  being  full  of 
grief,  he  said,  *'  Do  not  cry ;  do  not  cry  : 
I  will  take  care  of  you  ; "  that  it  was  the 
last  time  she  saw  him,  and  she  was  satis- 
fied he  was  competent   to  make  a  will ; 
and  that  she  was  mistaken  when  she  sup- 
posed he  did  not  feel  the  loss  of  his  son. 

Mrs.  Lisbman  said,  that  she  saw  the 
testator  on  the  16th  of  June ;  that  he  ap- 
parently suffered  under  great  mental  de- 
pression ;  that  her  letter  to  Lady  Clifton 
was  written  on  representations  made  by 
Mrs.  Rowley. 

In  her  cross-examination  she  said,  that 
the  testator,  on  the  occasion  of  her  inter- 
view, had  made  a  mistake.  That  she  said, 
**  Sir,  are  you  aware  of  the  great  loss  you 
have  sustained?  **  that  he  said,  "  Mrs.  Swin- 
fen is  dead."     That  she  said,  '*  No,  sir. 


she  is  not  dead  :  it  is  your  son.*  That  he 
said,  '*  Then  why  does  not  Mrs.  Swinfen 
come  up  to  me  ?  "  That  she  said,  *'  She  is 
not  in  a  state ;  her  mind  is  too  much  dis* 
tressed  to  come  at  present."  That  she 
then  delivered  the  message  with  which  Mrs. 
Swinfen  had  charged  her,  and  said,  '*  She 
sends  her  love  to  you,  and  she  will  come 
when  she  is  equal  to  it."  That  he  said, 
"Go  down,  and  tell  her  to  come  up  to 
me."  That  his  mind  was  tolerably  dear 
up  to  his  last  illness. 

Mr.  Simpson  said,  he  had  not  seen  the 
testator  from  March  1852,  when  he  made 
his  will,  until  the  5th  of  July  1854 ;  that 
he  had  been  informed  that,  after  his  son's 
death,  he  was  unable  to  give  any  direc- 
tions for  the  management  of  his  affairs ; 
that  it  occurred  to  him  in  consequence, 
that  it  might  be  expedient  to  apply  to  the 
Lord  Chancellor  in  Lunacy,  but  that  no 
medical  certificate  could  be  obtained  that 
the  testator  was  of  unsound  mind  and  in- 
capable of  managing  his  affairs,  and  that 
consequently  the  notion  was  abandoned ; 
especially  as  it  was  in  accordance  with  the 
conclusion  of  other  persons  competent  to 
form  an  opinion  of  the  testator's  capacity ; 
and  that  he  subsequently  saw  the  testator, 
and  concurred  in  that  opinion. 

The  jury  gave  their  verdict  in  favour  of 
the  defendant  in  this  suit,  and  in  support 
of  the  will. 

Mr.  Edwin  James,  Mr,  Hobhouse  and 
Mr,  Henry  James,  for  the  heir-at-law,  now 
moved  for  a  new  trial.— The  acts  of  the 
witnesses  were  at  variance  with  their  evi- 
dence. This,  and  the  other  discrepancies 
which  were  to  be  found  throughout  the 
evidence,  entitled  the  heir-at-law  to  a  new 
trial  of  the  issue.-^ 

Uarewood  v.  Baker ^  3  Moore,  P.C.  C. 
282. 

Pemberton  v.  Pemberton,  18  Ves.  290. 

Mr,  Kennedy  and  Mr.  Cole,  for  Mrs.  H. 
Swinfen. — The  verdict  was  right  both  in 
fact  and  in  law.  The  devisee  had  to  prove 
that  the  testator  was  of  testamentary  capa- 
city ;  it  did  not  lie  upon  her  to  prove  that 
the  testator  was  a  man  of  vigorous  intellect 
or  of  strong  mind  ;  but  it  was  proved  by 
a  chain  of  incontestable  evidence  that  he 
knew  perfectly  what  he  was  about  when 
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he  made  his  will ;  that  his  real  intentions 
were  carried  into  effect ;  that  no  fraud  was 
practised,  and  that  no  undue  influence  was 
exercised  upon  him.  The  case  made  by 
the  heir-at-law  was,  that  the  testator,  from 
the  death  of  his  wife  in  1848,  fell  into  a 
state  of  imbecility  ;  that  his  son  and  daugh- 
ter-in-law were  forced  upon  him  by  Dr. 
Rowley ;  that  he  was  unwilling  to  receive 
them,  and  that  their  arrival  was  an  intru- 
sion which  he  only  tolerated ;  that  the  son 
became  master,  and  that  the  father  gradu- 
ally sunk  into  a  state  of  imbecility.  This 
case,  however,  was  wholly  disproved,  and 
it  was  finally  admitted  that  the  testator  was 
competent  to  make  a  will  up  to  November 
1853,  when  he  had  the  fall ;  from  which 
time,  it  was  now  said,  he  fell  into  gradual 
imbecility.  It  was  proved  that  he  had 
an  affection  for  his  daughter,  and  that  there 
was  none  towards  the  plaintiff's  family. 
There  was  evidence  of  memory,  and  that 
he  was  alive  to  his  affairs,  and  that  he  was 
anxious  for  the  welfare  and  the  future  of 
his  daughter-in-law.  There  was  no  proof 
that  the  testator  ever  made  a  foolish  or 
irrelevant  remark.  His  servants  treated 
him  with  respect;  and  their  treatment, 
and  that  of  children,  has  in  all  ages 
been  considered  by  philosophers  as  prov- 
ing they  were  entitled  to  respect;  and 
Cicero,  in  De  Seneeiute,  speaking  of  blind 
Appius  says,  "  Sic  senem,  in  quo  est  adoles- 
centis  aliquidf  probo :  quod  qui  sequituft 
eorpore  senex  esse  poterii,  animo  nun^ 
quam  erit."  After  his  son's  death  he 
expressed  a  wish  to  settle  his  affairs.  He 
was  impatient  at  the  absence  of  his  daugh- 
ter-in-law; this  was  proved  by  the  evi- 
dence of  the  ladies :  the  letters  of  the  two 
were  mere  expressions  of  opinion,  imper- 
fectly formed,  and  which  they  found  to 
have  been  erroneous.  On  behalf  of  the 
plaintiff,  some  reference  had  been  made  to 
lucid  intervals  ;  they  applied  to  lunacy 
only,  and  not  to  this  case,  which  was  one 
of  torpor  or  comparative  feebleness,  which 
might,  as  in  the  present  case,  be  caused  by 
a  startling  or  unexpected  event.  Even 
Dr.  Evans,  who  had  said  he  was  not  capa- 
ble of  making  a  will  when  he  saw  him,  had 
not  ventured  to  swear  he  might  not  be 
capable  of  making  a  will  on  another  day ; 
he  had  gone  to  the  utmost  extent,  when 
he  said  it  was  highly  improbable.     It  was 


known  in  the  physical  world  that  para- 
lysis had  been  counteracted  by  a  strong 
fit  of  the  gout.    Under  such  circumstances 
it  was  that  the  testator  stated  bis  inten- 
tions, and  impatiently  expressed  his  wish 
to  settle  his  affairs,  and  was  not  satisfied 
until  he  had  done  it.     The  Court  would 
protect  even  persons  labouring  under  im- 
becility in  the  exercise  of  their  rights.    In 
Ridgeway  v.   Darwin {\)^  Miss  Kendrick, 
under  a  Commission,  had  been  found  not 
lunatic,  but  of  mind  sufficient  for  the  go- 
vernment of  herself,  her  manors,  &c.  Upon 
a  petition  complaining  of  the  verdict,  the 
evidence  and  the  result  of  a  personal  exa- 
mination were  handed  to  Lord  Eldon,  and 
from  these  there  appeared  to  exist  imbe- 
cility of  mind,  proceeding  in  a  great  degree 
from  epilepsy.     The  order  made  was  that 
she   should   be   protected,   and  that  she 
should   not  be   allowed    to   execute  any 
instrument,  except   under  an  attestation 
directed  by  the  order ;  and  with  respect  to 
her  physicians  :  he  said,  '*  I  will  direct  two 
physicians,  who  have  not  been  concerned 
and  consulted,  to  talk  to  those  who  have 
been  concerned  and  consulted,  and  see  the 
evidence,  and  afterwards,  in  the  most  ten- 
der manner,  to  find  the  means  of  visiting 
her  without  alarming  her,  for  the  purpose 
of  determining  whether  her  state  of  mind 
is  competent  to  the  management  of  her 
affairs."     The  plaintiffs  have  to  prove  a 
criminal  act  against  five  or  six  persons* 
Have  they  proved  it  ?     Yet  they  have  to 
prove  it,  as  if  they  were  indicting  them  on 
a  charge  of  conspiracy.      The  defendant 
has  not  to  prove  the  negative.  Irresistibly, 
however,  it  is  shewn  that  there  was  no  com- 
mon object,  and  that  no  two  would  hare 
combined  to  effect  it     Mrs.  H.  Swinfen 
was  left  alone  on  the  death  of  her  hus- 
band ;  it  disconnected  her  with  the  fiimily. 
From  that  moment  she,  who  had  been  in 
daily  attendance  upon  him  in  his  room, 
was  absent,  and  Dr.  Rowley,  in  his  attend- 
ance upon  him,  alone  conversed  with  him. 
On  each  occasion  he  expressed  his  desire 
to   provide   for   Mrs.   Swinfen;    but  the 
Doctor  communicated  the  fact  neither  to 
Mr.  Simpson  nor  to  Mrs.  Swinfen  until 
the  24th    of   June,   when   he    mentioned 
it  to  Mr.  Simpson.     There   was  clearly 

(I)  8  Yea.  65. 
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no  eonnnon  object.      Mrs.  Swinfen  also 
was    no    friend    of    Mr.     Simpson;    he 
liad  seen  her  but  once  until  she  sent  for 
him  to  ascertain  her  position ;  and  when 
this  was  done  he  of  his  own  accord  took  a 
course  entirely  adverse  to  her  interests.  He 
conceived  the  idea  that  the  testator  was 
imbecile,  and  incapable  of  managing  his 
affairs,  and  he  proceeded  to  cany  out  that 
idea — to  obtain  a  commission  to  manage 
the  affairs  of  Samuel  Swinfen.     Had  this 
been  fully  developed,  there  was  an  end  of 
any  probability  of  a  will.     This  was  con- 
tinued until  the  28th  of  June ;  it  was  not 
abandoned  on  the  drd  of  July;    on  the 
5th    of    July    he    saw    the    testator    for 
the  first  time  since  1852,  he  then  leaves 
him  in  doubt  whether  he  will   make  his 
will.      Again,  Mrs.    H.  Swinfen   invites 
Mr.    and    Mrs.    Charles   Swinfen   to   the 
house.     They  were  persons  of  position- 
members  of  the  family — intimates  of  the 
testator.  Mr.  C.  Swinfen  was  not  a  young 
man  ;  and  Mrs.  C.  Swinfen  was  a  lady 
of  talents,  accomplishments,  and  intelli- 
gence.    Was  it  probable   that   Mrs.    H. 
Swinfen  could  obtain  an  ascendancy  over 
them  ?    What  interest  had  they  to  procure 
a  vrill  for  the  defendant?   On  one  occasion 
only  Mrs.  C.  Swinfen  took  an  active  step, 
and  that  was  when,  at  the  request  of  the 
testator,  she  sent  to  Dr.  Rowley  that  he 
might  send  to  Mr.  Simpson.     Even  that 
shews  Dr.  Rowley  to  have  been  slow,  and 
that   it  required  some  stimulus  to  put  Mr. 
Simpson  in  motion.     True,  he  had  men- 
tioned it  to  him  on  the  24th  of  June ;  but 
Mr.  Simpson  was  not  sent  for  until  the  29th 
of  June.  Such  circumstances  as  these  must 
satisfy  the  Court,  expand  them  how  you 
may*  that  no  conspiracy  existed ;  but  such 
must  be  the  end  if  the  plaintiff's  case  is 
true.      It  remains  to  consider  what  degree 
of  testamentary  capacity  the  law  requires 
to   be  established.     A  man  goes  into  the 
room   of  an  octogenarian;   he   finds  him 
sitting  silent.     Casual  observers  are  apt  to 
fancy  he  has  not  much  in  him,  or  that  his 
capacity  is  weak.      Those   opinions   are 
formed  by  persons  who  do  not  talk  to  him, 
or  with  whom  he  will  not  talk,  or  who  do 
not  understand  him  ;  but  they  are  not  to 
infer  that  he  has  lost  his  testable  capacity, 
or  that  his  faculties  are  so  impaired  that  he 
cannot  transact  business.     That  is  not  so. 


Mr.  Swinfen  had  no  disease  affecting  the 
brain,  or  likely  to  affect  his  mental  powers. 
There  was  neither  apoplexy  nor  paralysis ; 
his  disease  was  local.  Old  age  merely 
raises  no  presumption  of  testamentary  in- 
capacity. In  Lewis  ▼.  Pead  (2)  a  lady  of 
seventy-five  gave  a  large  property  to  her 
bailiff.  It  was  there  said  that  *'  there  must 
be  substantial  ground  for  suspecting  fraud, 
and  that  her  being  old  was  no  proof  that 
she  was  imposed  upon.''  There  have  been 
eases  where  persons  afflicted  with  paralysis 
have  been  capable  of  making  wills.  There 
was  the  great  Duke  of  Marlborough,  of 
whom  the  satirist  says  :-*— 

Down  Marlborough's  cheeks  the  tesn  of  dotage 
flow. 

But  history  says  no  such  thing  of  him.  He 
made  his  will  after  he  was  struck  with  para*' 
lysis,  and  he  lived  six  years  after  that,  and 
died  in  1722  ;  but  after  the  stroke  his 
mouth  was  so  awry  that  he  could  not  pro- 
nounce many  words,  and  many  he  pro* 
nounced  so  imperfectly  that  he  did  not  like 
strangers  about  him,  and  he  was  seen  only 
by  his  most  intimate  friends ;  but  still  he 
made  an  important  codicil  to  his  will  in 
1721,  disposing  of  personal  property  of 
considerable  amount.— Caxe*s  Life  of  the 
Duke  of  Marlborough,  Lord  Somers  also 
was  afflicted  with  paralysis,  in  the  latter 
days  of  Queen  Anne.  This  is  an  instance 
of  capacity  being  roused  by  a  shock,  for 
having  had  a  severe  fit  of  the  gout,  which 
in  some  degree  counteracted  the  effect  of 
the  paralysis,  the  Ministers  around  George 
the  First,  when  he  came  to  the  throne,  sent 
for  Lord  Somers,  and  he  was  offered  a  seat 
in  the  Cabinet.  Mr.  Swinfen  had  nothing 
about  him  to  affect  the  brain.  A  late 
honoured  Judge  was  afflicted  with  hydro- 
cele ;  his  abilities  were  transcendent,  and 
they  remained  so  to  the  last,  before  he 
retired  from  the  Bench.  The  late  Sir  Her- 
bert Jenner  Fust  was  another  instance. 
He  was  afflicted  with  both  gout  and  stone, 
and  had  the  same  nervous  affliction  that 
Mr.  Swinfen  had,  so  that  he  was  scarce 
able  to  raise  a  glass  of  wine  to  his  lips. 
Mr.  Swinfen  could  not  feed  himself;  yet 
Sir  Herbert  retained  his  faculties,  and  so 
did  Mr.  Swinfen.  His  memory  was  en- 
feebled ;  but  that  is  so  with  old  men,  par- 

(2)  1  Ves.  Jan.  19. 
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ticularly  with  regard  to  dates,  recent  events, 
and  trifling  matters  which  do  not  affect 
thero<— things  they  do  not  care  much  ahout. 
Cicero,  speaking  of  old  men,  has  truly  said 
— **  Omnia  qucs  curant  memineruniJ'*  They 
remember  everything  they  care  about.  It 
was  not  because  his  memory  was  in  some 
degree  enfeebled  that  he  became  fatuous, 
or  that  he  was  to  be  pronounced  imbecile. 
The  greatest  men  have  their  memories  en- 
feebled in  advanced  age.  Lord  Campbell, 
in  his  Life  of  Lord  Eldon^  remarks,  that  in 
the  last  eight  or  ten  years  his  memory 
became  enfeebled  upon  ordinary  matters ; 
and  yet  Lord  Eldon  made  his  will,  dis- 
posing of  his  immense  property,  a  month 
only  before  he  died ;  and  who  ever 
thought  of  impeaching  that?  Yet  his  age 
was  ninety-three.  These  cases  establish 
irresistibly  the  conclusion,  that  it  is  not 
because  Samuel  Swinfen  was  an  old  man, 
and  because  his  memory  was  partially  en- 
feebled, that  therefore  it  is  to  be  inferred 
that  he  had  not  the  power  of  judgment  on 
a  matter  in  which  he  was  deeply  interested, 
and  upon  which  he  never  failed  to  reiterate 
his  earnest  desire.  In  Osmond  v.  Fiizroy 
(3)  it  was  held,  that  when  a  weak  man  gives 
a  bond,  if  there  be  no  fraud  or  breach  of 
trust  in  obtaining  it,  equity  will  not  set  it 
aside  merely  because  of  the  weakness  of 
the  obligor,  if  he  be  compos  mentis*  The 
bond  there,  however,  was  set  aside,  having 
been  obtained  by  a  servant  trusted  with 
the  care  of  Lord  Southampton.  In  Griffin 
V.  De  Veulle  (4)  Lord  Thurlow  said  :— 
**  This  Court  will  not  set  aside  the  volun- 
tary deed  of  a  weak  man,  who  is  not  abso- 
lutely nofi  compos^  nor  any  deed  of  impro- 
vidence or  profuseness,  where  no  fraud 
appears.  The  case  of  Osmond  v.  Fiizroy 
cannot  be  supported  but  on  the  mixed 
ground  of  Lord  Southampton's  extreme 
weakness  of  understanding,  as  well  as  of 
the  situation  of  Osmond."  In  1  Madd* 
Ch»  Prac.  375,  3rd  edit,  it  is  laid  down : 
'*  The  Court  will  not  measure  degrees  of 
understanding,  and  say  that  a  weak  man 
may  not  give  as  well  as  a  wise  man.*'  In 
Pratt  V.  Barker  (5)  an  infirm  man  of  eighty 
years  old  made  a  deed  to  save  legacy  duty, 

(3)  8  P.  Wms.  129. 

(4)  8  Wood.  Lee,  A  pp.  xvi. 

(5)  4  Rum.  507;  b.c.  6  Law  J.  Rep.  Chanc 
186. 


by  which  he  gave  property,  after  his  de* 
cease,  to  the  defendant,  who  had  attended 
him  as  a  surgeon.  No  undue  influence 
was  used,  and  the  nature  of  the  deed  ivas 
explained  to  the  grantor  by  his  solicitor 
before  execution  ;  but,  notwithstanding 
some  suspicion,  a  bill  to  set  aside  the  deed 
was  dismissed. 

In  Griffiths  v.  Robins  (6)  the  donor  was 
eighty-four  years  of  age  and  nearly  blind, 
and  depended  upon  the  assistance  of  the 
defendant,  who  had  married  his  niece ;  and 
it  was  there  held,  that  to  maintain  a  gift 
under  such  circumstances  the  donee  must 
establish  by  the  intervention  of  a  third  per- 
son that  the  gift  proceeded  from  the  free-will 
of  the  donor,  and  was  fully  understood  by 
her.     The  evidence  of  Mr.  Sporling,  who 
had  before  acted  as  the  attorney  of  the 
grantor,  did  establish  the  intervention  of 
a  third  person   and  the   free-will  of  the 
grantor,  and  the  decree,  upon  appeal,  was 
affirmed.       Again,    the   character  of  the 
instrument  is  to  be  considered,  whether  it 
is  easily  intelligible  or  whether  it  is  com- 
plex or  difficult.     The   will  in  this  case 
is  clear.  This  principle  was  adverted  to  in 
Willan  V.   fVillan  (7)}  where  an  uncle  a 
few  days  before   his  death,  while  confined 
to  his  bed  in  a  state  of  bodily  and  mental 
weakness,  made  a  complicated  agreement 
for  a  lease ;  this  was  set  aside,  but  on  Uie 
same  day  he  made  a  codioi),  which  was 
thought  valid.      Then  follows  Ingram  v. 
IVyait  (8),  the  principle  of  which  was  that 
if  a  testator  was  of  ordinary  capacity,  sane 
and  strong,  proof  of  bare  execution  is  suffi- 
cient ;   when  the  man  is  weak,  clear  proof 
of  intention  is  required  and  the  absence  v>i 
fraud.     The  will,  however,  was  set  aside, 
because  there  was  no  evidence  establishing 
the  absence  of  fraud,  but  strong  evidence 
impeaching  it  for  fraud.    Durling  v.  Zor«- 
land  (9)  also  confirms  that  principle,  and 
Barry  v.   Butlin  (10)  qualifies   it,  since 
it  decides  that  instructions  are  not  the  only 
proof  of  the  knowledge  of  the  eontcots. 
The  will  was  prepared  by  the  solicitor  of 
the  testator,  and  he  took  a  large  benefit 
under  it ;  but  it  was  upheld,  because  there 

(6)  8  Madd.  191. 

(7)  2  Dow.  Pari  C.  274.  . 

(8)  1  Hagg.  384. 

(9)  2  Curt  225. 

(10)  2  Moa  P.O.  480. 
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wasno  proof  of  any  fraud,  although  his  only 
■on  was  excluded ;  so  far  it  was  a  strong 
ease.  The  testator  was  held  to  be  of  weak 
hut    testable    capacity.      Then    there   is 
tViiliama  v.  Goude  (ll)f  the  principle  of 
which  is  that  when  there  is  contradictory 
evidence  as  to  the  capacity  of  a  man  to 
make  a  will,  the  Court  must  be  guided  by 
what  took  place  when  the  instructions  were 
given  and  the  will  executed.  The  influence 
to  vitiate  an  act  must  amount  to  force  and 
coercion  destroying  free  agency.  In  Evans 
V.  Knight  (12)  the  Court  considered  that 
there  was  clear  evidence  that  a  man  of 
very  weak  mind  had  his  faculties  roused 
by  his  desire  to  make  a  will,  and  it  held 
that  evidence  to  that  purport  overrode  the 
evidence  of  medical  men,  who  gave  it  as 
their  opinion,   derived    from    their  visits 
at    other  times,    that   he   was  incapable. 
Dr.   Pritchard,  in  his  work  On  Inianity^ 
aays,  **  In  cases  of  impaired  memory  the 
facaltiea  of  judgment  can  be  exercised  in 
a  sound  manner  when  the  attention  can  be 
sufficiently  aroused*';  but  in  this  case  it 
is  not  necessary  to  resort  to  that  hypothesis, 
and  Sir  H.  Hal  ford,  in  a  lecture  delivered 
by  him  at  the  College  of  Physicians,  men- 
tioned a  variety  of  cases  of  persons  who 
were  always  in  a  torpid  state  for  a  great 
many  years,  a  kind  of  lethargy,  and  who 
had   by   some   startling  circumstance  all 
tlieir  faculties  to  such  a  degree  that  they 
were  able  to  do  many  important  acts.     It 
18  well  known,  both  in  medical  and  legal 
experience.      The   case   of  Harewood   v. 
Baker  has  no  application  to  the  present ; 
here  the  testator  carried  into  effect  his  own 
expressed  intentions  of  leaving  everything 
to    his    daughter-in-law.      There    remain 
some  cases  relating  to  the  practice  of  the 
Court.   Lord  Eidon  expressed  an  opinion, 
most  strongly,  against  granting  new  trials 
as   a  matter  of  course,  and  that  practice 
has    heen  entirely  altered.     All  the  cases 
lay    it  down  that  the  conscience  of  the 
Court  requires  it  to  be  satisfied ;  that  is 
both  a  useful  and  sensible  practice,  other- 
wise  the  litigation  may  go  on  in  infinitum. 
But    in    WiUon    v.  Bedard  (13)  it  was 
heid#  that  an  heir-at-law  was  not  entitled 

(11)  1  Hagg.  577. 

(12)  1  Add.  £c.  Rep.  229. 

(13)  12  Sim.  28;    s-c  10  Law  J.  Rep.  (m.s.) 
Cbape-  SOS. 
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as  a  matter  of  course  to  ft  second  trial  of 
an  issue  devisavit  vel  non.  In  Waters  v. 
Waters  (14)  there  was  only  one  trial,  and 
a  new  trial  was  refused,  with  costs.  In 
G* Connor  v.  Cook  (15)  it  waa  laid  down 
that  Courts  of  equity  when  they  administer 
equitable  relief  ought  to  be  satisfied  that 
the  questions  upon  the  facts  have  been 
distinctly  and  fully  before  the  jury.  There 
is  the  case  of  M'Gregor  v.  Topham  (16). 
Then  there  is  Bogse  v.  Rossborottgh  (17)t 
in  which  a  new  trial  was  granted;  but 
Pemherton  v.  P  ember  ton  recognises  the 
principle  that  the  Court  is  at  liberty  to 
refuse  anew  trial.  In  Standen  v.  Edwards 
(18)  a  new  trial  was  refused,  though  some 
witnesses  had  been  kept  back.  What, 
now,  has  the  plaintiff  to  complain  of?  Has 
he  not  had  a  fair  trial.  Has  he  not  had 
a  favourable  summing-up  by  the  Judge  ? 
Every  point  was  presented  to  the  jury 
which  could  be  made  in  his  favour.  It  has 
been  suggested  that  because  the  compro* 
mise  was  mentioned,  the  feelings  of  the 
jury  were  excited  by  it,  but  that  has  not 
been  supported  by  affidavit ;  but  the  only 
allusion  to  it  was  that  the  plaintiff  must 
have  thought  very  badly  of  his  own  case 
when  they  persisted  so  long  in  the  en- 
deavour to  enforce  that  compromise,  which 
the  defendant  denounced,  and  the  bill  to  en« 
force  which  was  said  by  Lord  Justice  Knight 
Bruce  to  be  a  pis  aller,  and  he  believed  it 
was  meant  to  be  nothing  more.  If  that 
was  so,  what  could  they  hope  to  gain  but 
delay  and  the  death  of  aged  witnesses  ? 
As  it  was,  the  devisee  lost  some  most 
material  witnesses ;  still  she  obtained  a 
verdict,  and  this  Court  is  asked  to  ignore 
it,  though  it  has  the  approval  of  the  jury, 
the  public,  the  bar  and  the  country. 
Mr,  Edwin  James,  in  reply. 

Jan.  12. — The  Master  of  the  Rolls.— 
The  only  question  is,  whether  Samuel 
Swinfen  was  in  a  state  of  mind  competent 
to  make  a  will.    The  jury  have  found  tliat 


(14)  2  De  Gex  &  Sm.  591. 

(15)  8  Yes.  535. 

(16)  8  H.L.  Cat.  132}  s.c  8  Hare,  488. 

(17)  6  Ibid.  2;  s-c.  8  Irish  Eq.  Rep.  N.S.  489, 
540,  620:  1  De  Gex,  M.  &  O.  817;  kay,  71;  23 
Law  J.  Rep.  (n.s.)  Chanc.  305.  Boyse  0.  Colclough, 
]  Kay  &  J.  1 24 ;  8.  c.  24  Law  J.  Rep.  (k.s.)  Chanc.  7. 

(18)  1  Ves-jun.  133. 
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be  was.  Hie  heir-at-law  contests  the  pro- 
priety of  this  finding,  and  moyes  for  a  new 
trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.  The  rules 
respecting  new  trials  are  less  stringent  in 
equity  than  they  are  at  law,  and  the  prac- 
tice here  has  always  heen,  not  to  consider 
merely  whether  there  was  evidence  which 
would  support  the  finding  of  the  jury,  and 
in  that  case  to  refuse  a  new  trial ;  hut  the 
course  in  courts  of  equity  has  been,  to 
consider  whether,  having  regard  to  the 
entire  subject-matter,  and  to  tbe  whole  of 
the  evidence  given  at  or  before  the  trial, 
and  what  has  since  become  known,  the 
Court  is  satisfied  that  full  and  complete 
justice  has  been  done  between  the  parties, 
and  that  no  further  investigation  is  necessary 
for  the  purpose  of  attaining  that  end; 
and  unless  it  is  so  satisfied,  the  Court 
requires  that  the  matter  shall  be  again 
tested  by  an  examination  before  a  jury, 
with  such  directions  and  modifications  as 
it  may  consider  desirable  for  the  fair, 
thorough  and  impartial  sifting  of  the 
whole  matter. 

The  evidence  now  before  the  Court  con- 
sists of  three  distinct  sets  :  first,  that  which 
was  given  in  the  Court  of  Probate,  when 
the  paper  in  question  was  propounded  as 
the  will  of  Samuel  Swinfen ;  secondly,  the 
evidence  given  in  this  cause ;  and,  thirdly, 
the  evidence  given  at  the  trial  of  the  issue. 
It  would  uselessly  occupy  the  public  time 
to  discuss  all  this  evidence ;  to  note,  com- 
pare and  contrast  the  repetitions,  the  re- 
semblances, and  the  contradictions  which 
occur  in  various  parts  of  this  testimony, 
or  to  detail  the  various  impressions  pro- 
duced on  my  mind  by  the  perusal  and 
consideration  of  the  evidence  of  each  wit- 
ness. All  that  it  is  necessary  or  proper 
now  to  do,  is  to  explain  distinctly  my  view, 
-and  the  grounds  for  the  conclusion  at  which 
I  have  arrived.  The  general  outline  of  the 
case  is  this : — An  old  man  of  eighty  years 
of  age,  of  declining  health,  loses  his  only 
son  by  a  sudden  and  unexpected  attack  of 
illness.  Three  weeks  afterwards  he  made 
a  will,  giving  his  landed  estate  and  man- 
sion, and  all  the  chattels  and  personal 
property  connected  with  it  to  the  widow 
of  his  son,  and  three  weeks  after  he  has  so 
done  he  dies.  The  will  is  attested  by  the 
solicitor,   who  was  sent  for  to  prepare  it, 


by  the  medical  gentleman  who  hahitnslly 
attended  the  old  man,  and  by  his  brother. 

They  all  depose  to  his  sanity,  and  com- 
petency to  make  a  will.     On  the  otbec 
hand,  one  of  the  attesting  witnesses  to  the 
will,  only  ten  days  before,  sent  instructioas 
to  his  agent  in  London  to  take  steps  for 
the  purpose  of  obtaining  the  assistance  of 
the  Court  of  Chancery  to  manage  his  pro- 
perty, stating  him  to  be  in  a  state  of  fatuity 
immediately  after  the  son's  death.    Two 
ladies,  one  of  them  the  wife  of  the  physi- 
cian who  attested  the  will,  the  other,  Mrs. 
Emilie  Lishman,  who  was  intimate  in  the 
family,  write  letters,  in  which  they  an-* 
nounce  the  son's  death  to  the  father's  rels- 
tions,  and  in  them  state  that  the  old  man 
is  incompetent  to  understand,  not  merely 
tbe  extent,  but  even  the  nature  of  his  loss. 
A  physician  of  eminence  is  brought  from 
Birmingham  to  examine  the  state  of  the 
health  of  the  old  man  four  days  before  the 
document  in  question  is  signed ;  he  repeats 
his  visit  after  the  intervention  of  a  dsy, 
three  days  before  the  will  is  signed,  and 
on  both  of  these  occasions  he  pronounces 
the  old  man  to  be  wholly  incompetent  to 
make  a  will.     On  the  day  on  which  tbe 
will  is  signed,  the  sister-in-law  of  the  old 
man,  the  mother  of  the  heir-at-law,  comes 
to  the  house  to  see  him,  but  she  does  not 
obtain  access  to  him.     It  is  obvious  that 
such  a  case  requires  a  careful  and  jealous 
sifting;    and  aher  this  has  been  done  it 
may  well  be  that  not  merely  a  jury,  but 
any  person,  however  much  accustomed  to 
consider,  weigh  and  compare  the  effect  of 
opposing  testimony,  may    hesitate  long 
before  they  come  to  a  conclusion. 

In  the  first  place,  in  all  these  cases  I 
lay  out  of  consideration  as  far  as  possible 
the  propriety  of  the  disposition  made  by 
the  testator.  I  am  apprehensive  that,  ia 
such  cases,  it  does  happen,  perhaps  not 
unfrequently,  where  the  evidence  is  nicely 
balanced,  that  the  jury  are  swayed  by  their 
opinion  of  whether  the  will  contained  such 
a  disposition  of  the  testator's  property  u 
it  was  fit  that  he  should  make.  Unfor- 
tunately, this  consideration  can  never  be 
wholly  excluded,  because  in  cases  of  un« 
soundness  of  mind  the  will  itself  may  dis- 
close tokens  of  a  perverted  intellect,  but 
even  in  these  cases  the  contents  of  a  will 
are  a  very  dangerous  ground  to  rest  upon, 
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even  when  connected  with  other  testimony ; 
but  in  cases  where  there  is  no  unsoundness 
of  mind,  but  rather  an  absence  of  mind, 
and  the  only  question  is,  whether  the  de- 
ceased person  knew  what  he  was  doing, 
the  contents   of  the  will   can  rarely   be 
brought  to  throw  light   on  that  subject. 
Accordingly,  in  this  case  I  wholly    and 
totally  disregard  the  circumstance  that  the 
document  purporting  to   be  a  will,  and 
signed   by  this  infirm   old  man,   simply 
restored  his  son's  widow  to  the  position  in 
which  she  was  before  the  son's  death,  and 
in  which  she  would  have  been  in  had  the 
dates  of  the  deaths  of  the  father  and  son 
been  transposed.     I  look  exclusively  at 
the  testimony  of  the  state  of  mind  of  the 
alleged  testator.     If  he  was  competent  to 
make  a  will,  his  intentions,  however  much 
they  may  be  disapproved  of,  roust  be  car- 
ried into  effect.    If  he  was  not  competent, 
the  contents  of  the  will  being  such  as  he 
would  have  made  if  he  could,  and  such  as 
others  might  have  wished  him   to  have 
made,  will  not  make  it  valid.     If,  as  ex- 
pressed in  argument,  the  will   was  con- 
cocted, it  cannot  stand,  although  it  was  for 
a  laudable  purpose.     I  have  also  kept  in 
view  that  the  burthen  of  proof  lies  on  the 
defendant,  who  sets  up  the  will ;    and  I 
consider,  first,  how  the  alleged  will  is  sup- 
ported, and  I  look  at  the  testimony  of  the 
witnesses  who  attested  the  will.     If  the 
case   were  confined   to    their   testimony, 
nothing  could    be   clearer  or  more   con- 
vincing.   Mr.  Simpson,  a  legal  practitioner 
of  long  standing  and  great  respectability 
in  the  city  of  Lichfield,  swears  positively 
to  the  competency  of  the  old  man  to  give 
instructions  on  the  6th  of  July,  and  to  his 
competency  to  understand  it  on  the  7th, 
and  to  the  fact  that  he  did  understand  it 
and  did  sign  it  with  a  full  and  accurate 
knowledge  of  its  contents.     Dr.  Rowley, 
a  medical  gentleman  of  advanced  age  and 
high  character,  swears  positively  to   the 
same  effect.      Mr.  Charles  Swinfen,  the 
half-brother  of  the  old  man,  who  with  his 
wife  were  residing   in   the   house,  gives 
exactly  the  same  evidence.   There  is  no 
hesitation  or  doubt  on  this  point:  they  all 
three   swear  positively  to  the   same  fact. 
After  considering  this  case  in  every  way, 
I  am  unable  to  augg^est  or  imagine  a  theory 


which  can  enable  any  Court  to  get  over 
this  testimony  short  of  imputing  wilful  and 
corrupt  perjury  to  these  three  gentlemen. 
It  could  not  be  mistake,  it  could  not  be 
negligence;  they  knew  that  S.  Swinfen 
was  very  old,  that  he  was  in  a  state  of 
failing  health,  and  that  his  mind  and 
memory  were  less  vigorous  than  they  had 
been  ;  they  had  one  and  all  abundant 
opportunities  of  knowing  whether  the  old 
man  was  or  was  not  competent  to  make  the 
will ;  and  if  he  was  not,  they  must  have 
united  together  to  concoct  a  spurious 
document,  for  the  purpose  of  transferring 
the  Swinfen  estates  from  the  heir-at-law  to 
the  widow  of  the  son.  I  look  for  the  mo« 
tives  which  could  have  induced  these  three 
gentlemen  to  unite  in  so  disgraceful  a 
combination.  I  find  literally  none.  Pecu- 
niary interest  not  only  is  not  alleged,  but 
the  absence  of  it  is  proved.  Indeed,  so  far 
as  C.  Swinfen  is  concerned,  he  lost  thereby 
his  share,  whatever  it  might  be,  as  one  of 
the  next-of-kin  of  the  old  man,  of  the  per- 
sonal property  in  and  about  Swinfen  HalL 
The  only  possible  suggestion  of  the 
motive  that  has  occurred  to  me  is  a  feeling 
of  compassion  for  the  widow  of  the  son« 
It  may  possibly  be  suggested  that  they 
might  think  that  the  sudden  decease  of 
the  son,  which  had  produced  so  great  a 
change  in  the  prospect  and  condition  of 
his  widow,  ought  to  be  repaired,  and  that 
it  would  be  but  fair  if  they  were  to  do  for 
her  what  the  old  man,  if  he  had  been  com- 
petent, would,  in  their  opinion,  most  as- 
suredly have  done.  But  even  if  this  were 
so,  it  is  wholly  inadequate  as  a  motive  to 
account  for  such  a  transaction.  Three 
respectable  gentlemen  do  not  combine  to- 
gether to  commit  what  is  little  short  of 
forgery,  and  support  it  by  perjury  for  the 
purpose  of  redressing  those  calamities 
which  the  sudden  and  unforeseen  death  of  , 
a  near  relative  may  inflict  on  some  one 
of  their  friends  or  acquaintances.  But  it 
does  not  stop  here.  They  could  not  have 
been  the  only  persons  engaged  in  this 
conspiracy.  Mrs.  Patience  Swinfen,  the 
defendant,  Mrs.  Charles  Swinfen,  the 
sister-in-law,  who  would  derive  no  advan- 
tage from  it,  and  the  nurse,  Mrs.  Taylor, 
must  all  have  combined  with  the  solicitor, 
the  doctor  and  the  brother  to  commit  this 
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fraud.  It  goes  a  step  still  beyond  tlus, 
for  on  the  assumption  of  such  a  combina- 
tion the  conduct  of  all  the  persons  engaged 
is  wholly  inconsistent  with  any  idea  of 
reason  or  sense.  If  the  conduct  of  these 
three  gentlemen  is  referable  to  a  plan  to 
concoct  a  will  for  the  old  man  and  to  ob- 
tain his  unconscious  signature  to  the  docu* 
ment,  it  is  impossible  to  conceive  a  more 
bungling  performance,  or  a  case  in  which 
greater  care  was  taken  to  provide  for  their 
own  detection,  for  they  were  active  in  ob- 
taining testimony  to  refute  their  own  as- 
sertions. On  the  assumption  that  a  plan 
was  formed  to  concoct  the  will  for  the  old 
man,  nothing  could  have  been  more  simple 
than  to  have  kept  every  one  away  from 
him  but  the  persons  engaged  in  the  trans- 
action, and  those  who  had  been  in  the 
habit  of  seeing  him,  viz.,  Mr.  Simpson, 
Dr.  Rowley,  Mrs.  Patience  Swinfen,  Mr. 
and  Mrs.  Charles  Swinfen,  and  the  nurse, 
Mrs.  Taylor,  who  waited  upon  him.  If 
they  had  done  this,  the  thing  was  ac- 
complished beyond  the  possibility  of  dis- 
covery. The  old  man  had  not  once,  for 
eight  or  nine  months,  left  his  bed-room  in 
consequence  of  the  accident  which  occurred 
as  he  was  going  up  stairs  in  November 
1853,  and  of  his  bodily  infirmity;  it  is  the 
common  case  of  both  sides  that  when  he 
began  to  keep  his  room  he  was  in  the  full 
possession  of  his  faculties.  It  could  have 
created  no  suspicion  if  no  other  persons 
had  been  allowed  to  see  him,  so  in  the 
ordinary  and  natural  course  of  events  he 
would  have  seen  no  one,  and  no  one  would 
have  come  to  him.  But  if  these  three 
gentlemen  were  cognizant  of  the  infirm 
state  of  his  intellect,  and  that  he  was  in 
a  state  of  fatuity,  if  they  intended  to 
make  a  will  for  him,  the  sending  for  Dr. 
Evans  was  an  act  of  positive  insanity.  If 
the  old  man  was  fatuous,  they  must  have 
seen  it ;  they  must  have  known  from  the 
high  character  of  Dr.  Evans  that  he  would 
be  privy  to  no  fraud  and  to  no  irregular 
transaction.  I  consider,  therefore,  the 
sending  for  Dr.  Evans  to  be  a  badge  of 
the  bona  fides  of  the  conduct  of  these  per- 
sons. On  this  supposition,  also,  why  did 
Mr.  Simpson  scruple  about  preparing  the 
will  on  the  5th  of  July  and  not  on  the  6th  ? 
But  adopt  the    opposite  supposition,  on 


the  assumption  that  they  really  believed 
the  testator  to  be  competent  to  make  a 
will,  though  of  feeble  and  even  of  a  decay- 
ing mind,  the  whole  matter  is  clear  and 
consistent.  It  is  important  to  keep  carefully 
in  view  the  two  modes  of  looking  at  this 
case,— -the  only  two  in  which  it  can  be 
regarded  by  the  plaintiff,  the  heir-at-law, 
whether  Samuel  Swinfen  was  in  a  state  of 
complete  fatuity  evident  to  any  one  who 
had  fair  opportunities  of  observing  him;  in 
which  case  the  conduct  of  the  three  attest-* 
ing  witnesses  is  a  gross  fraud,  as  Samuel 
Swinfen  was  in  such  a  state  of  mind  thatfair, 
honest  and  reasonable  persons  might  well 
hesitate  about  his  competency,  in  which 
case  the  Court  must  consider  and  weigh 
who  had  the  best  opportunities  of  forming 
an  accurate  judgment  on  this  subject.  Ik 
is,  no  doubt,  to  be  observed  that  the  sending 
for  Dr.  Evans  to  test  the  mental  capacity 
of  the  old  man  is  a  proof  that  they  or  thai 
some  one  or  more  of  them  had  a  doubt  on 
the  subject,  and  wished  to  be  fortified  by 
his  opinion  ;  but  this  circumstance  is  not 
a  sufficient  reason  for  rejecting  their  clear 
and  distinct  evidence  on  the  competency 
of  the  old  man,  because  if  it  comes  to  a 
balance  of  opinion  between  the  three  at- 
testing witnesses  and  Dr.  Evans  alone, 
the  Court  must  necessarily  give  the  greater 
weight  to  the  greater  number,  who  had 
more  frequent  opportunities  of  seeing  the 
testator.  The  case  in  favour  of  the  will, 
as  derived  from  the  evidence,  is  not  that 
the  testator  was  not  enfeebled  in  mind  as 
well  as  in  body,  but  the  question  is  whether 
it  was  to  such  an  extent  as  to  render  him 
incompetent  to  make  a  will.  These  gen- 
tlemen swear  positively  that  he  was  com- 
petent on  the  6th  and  7th  of  July;  is  their 
testimony  to  be  rejected  because  Dr.  Evans 
swears  as  positively  that  he  was  not 
competent  on  the  3rd  and  4th  of  July ! 
I  fully  believe  the  testimony  of  both.  I 
believe  that  the  old  man  was  competeok 
to  give  instructions  for  a  will  on  the  6th 
of  July,  and  on  the  7th  that  he  did 
so,  and  that  he  signed  the  will,  knowing 
and  approving  of  its  contents.  I  also 
believe  that  this  is  not  inconsistent  with 
his  having  been  incompetent  to  do  so  on 
the  3rd  and  4th  of  that  month.  It  is  un- 
necessary to  have  recourse  to  any  doctrine 
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of  lucid  intervals  to  reconcile  this  testi- 
mony. Lucid  intervals  undoubtedly  only 
apply  to  cases  of  insanity ;  here  there  were 
no  delusions.  The  infirmity  insisted  upon 
is  decay  of  mind,  and  this,  judf^ing  from 
the  evidence,  no  doubt  existed  to  some 
extent,  and  I  believe  that  it  was  gradually 
getting  worse ;  but  it  is  not  the  fact  that  in 
such  a  case  of  the  gradual  decay  of  the  in- 
tellect, the  sufferer  is  always  less  competeut 
to  remember  or  to  think  on  each  succeed- 
ing day  than  he  was  on  the  preceding  day, 
and  that  this  process  goes  on  regularly 
and  constantly  without  any  alteration.  If 
it  were  so,  it  would  be  wholly  at  variance 
with  our  experience  of  all  other  conditions 
of  the  human  intellect.  The  variation  in 
the  power  of  the  intellect  and  the  vigour 
of  the  mental  faculties  between  one  day 
and  another  is  a  matter  which  every  one 
IS  conscious  of  to  some  extent,  and  these 
seem  to  depend  on  causes  not  readily  per- 
ceptible or  ascertainable. 

In  persons  in  perfect  health,  the  mind 
and  the  power  of  perception  are  more  rapid 
at  one  time  than  another.     The  power  of 
recalling  names,  dates,  events,  passages  of 
authors  formerly  committed  to  memory,  is 
occasionally  more  active  and  acute  at  some 
times  than  at  others,  ev^n  in  persons  in 
health ;  but  still  more  so  in  cases  of  per- 
sona in  ill  health.    It  certainly  would  be  a 
new  fact  if  it  could  be  established  that  in 
adTanced  old  age,  or  in  any  of  the  stages  of 
disease,  the  mind  of  the  sufferer  were  not  one 
day  competent  to  do  or  remember  what  on 
another  day  it  would  fail  in  accomplishing. 
In  fact,  the  evidence  in  this  case,  if  it  is 
believed,  exactly  proves  this  fact  in  the 
case  of  the  testator.     Mr.  Simpson  states 
that,  on  conversing  with  him  on  the  5th 
of  July,  he  did  not  think  the  testator  was 
in  a  competent  state  to  give  instructions 
for  his  will,  and  he  refused  to  prepare  any 
vrill   in  consequence;   but  on  the  6th  he 
coiiaidered  him  competent,  and  accordingly 
he  obtained  the  instructions.    He  prepared 
the  will  and  obtained  the  execution  of  it 
on    the  following  day.     I  repeat,  that  the 
conduct  of  Mr.  Simpson  in  so  acting  is 
evidence  of  his  bona  fides.     Certainly,  if 
the  state  of  Mr.  Swinfen  on  the  3rd  and 
<4th    of  July  was   that  of  complete    and 
perfect  fatuity  it  would  not  be  possible  to 


believe  that,  on  the  6th  and  7th,  he  eonld 
have  been  competent  to  make  a  will,  and» 
after  a  careful  consideration  of  Dr.  Evans's 
evidence,  I  think  that  he  was  convinced 
that  the  state  of  the  old  man  was  that  of 
complete  and  perfect  fatuity,  or  nearly 
approaching  it ;  but  I  think  that  he  must^ 
if  such  was  his  opinion,  have  come  to  an 
erroneous  conclusion.  I  know  not  that, 
in  a  mere  question  of  testing  the  capacity 
of  a  decaying  intellect  to  do  any  particu- 
lar act,  a  medical  man  would  more  than 
another  man  be  competent  to  form  a  cor- 
rect opinion.  Some  previous  acquaintance 
with  the  person  examined  would  seem  to 
be  necessary  in  coming  to  an  accurate 
conclusion  in  such  a  matter,  where  any 
question  exists  at  all.  It  may  well  be 
that  the  habits  and  disposition  of  a  man 
may  tend  to  produce  a  belief  that  he  is  in 
a  state  of  fatuity,  when  in  truth  he  is  not 
so.  If  a  man  remains  perfectly  silent  to 
all  questions  put  to  him  it  may  be  very 
difficult  to  ascertain  whether  this  arises 
from  an  incapacity  to  understand  the  ques- 
tions put  to  him  or  to  a  sulky  determina- 
tion to  answer  nothing.  Even  the  answers 
given  to  questions  put  may  be  tinctured 
with  the  same  disposition,  and  bear  the 
appearance  of  foolish  or  senseless  words 
when  intended  only  to  signify  a  surly 
dislike  to  be  questioned.  I  think  it  may 
well  be  that  Dr.  Evans,  or  any  other 
physician  of  eminence,  might  be  mistaken 
as  to  the  capacity  of  a  man  whom  he  had 
visited  two  days  consecutively  for  the  first 
time  in  his  life,  even  though  the  visits  had 
lasted  much  longer  than  Dr.  Evans  states 
his  to  have  continued.  But  I  think  it  im- 
possible to  believe  that  a  person  in  daily 
attendance  on  an  old  man  should  be  de- 
ceived as  to  this  point,  and  I  think  it  diffi- 
cult to  believe  that  any  one  well  known  to 
him  and  who  visited  him  daily  for  a  consi- 
derable time  should  be  mistaken  on  this 
subject  The  nature  of  the  subject  neces- 
sarily makes  the  evidence  as  to  incapacity 
much  less  trustworthy  than  the  evidence 
as  to  capacity.  A  physician  who  visits  a 
patient  several  times  may  say,  with  perfect 
truth,  I  never  saw  a  sign  of  intellect  about 
him,  and  therefore  I  infer  that  he  had 
none ;  still,  he  may  be  mistaken,  though 
he   speaks   perfect   truth.     But,   on    the 
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lother  hand,  if  a  person  visits  a  patient  and 
swears  that  he  made  rational  answers  to 
questions,  and  gave  clear  and  distinct 
marks  of  his  capacity,  he  cannot  he  mis- 
taken, he  must  he  perjured  if  his  evidence 
he  erroneous.  It  is  the  distinction  be- 
tween proving  a  negative  in  opposition  to 
an  affirmative  :  the  one  may  speak  perfect 
truth,  and  yet  be  mistaken ;  the  other  can- 
not be  mistaken,  he  must  be  perjured  if 
his  testimony  be  not  correct.  I  have, 
therefore,  come  to  the  conclusion  that  the 
evidence  of  the  three  attesting  witnesses 
and  of  Dr.  Evans  is  not  inconsistent,  hav- 
ing regard  to  the  nature  of  the  subject- 
matter  to  which  they  depose,  and  I  have 
the  fullest  conviction  that  they  all  con- 
scientiously and  honestly  give  their  testi- 
mony believing  it  to  be  true.  I  once 
more  refer  to  the  distinction  regarding  Mr. 
Swinfen's  competency.  I  think  the  state  of 
Mr.  Swinfen  was  not  one  of  utter  and  com- 
plete fatuity  such  as  to  preclude  all  doubt 
or  question  as  to  his  competency.  That  is 
clear  from  parts  of  Dr.  Evans's  testimony, 
for  it  is  remarkable  that,  in  the  interview 
which  he  had  with  the  testator,  when  Dr. 
Rowley  was  making  some  observations  to 
Mr.  Swinfen  which  might  have  had  the 
effect  of  testing  the  extent  of  the  capacity 
of  the  testator,  Dr.  Evans  interposed  by 
an  observation  which  I  construe  thus: 
"It  is  not  proper  for  you  to  persuade  that 
man  to  make  a  will,  or  to  put  words  into 
his  mouth  as  to  the  persons  to  whom  his 
property  is  to  be  left ;  it  ought  to  be  iiis 
own  spontaneous,  voluntary  act.*'  This, 
no  doubt,  was  very  right  if  the  object  had 
been  then  and  there  to  take  instructions 
for  the  will,  hut  if  the  object  was  simply 
to  ascertain  what  the  testator  thought 
or  wished,  or  was  capable  of  thinking  or 
wishing,  it  might  have  been  more  satisfac- 
tory to  have  known  in  what  way  the  tes- 
tator would  have  answered  the  questions 
or  suggestions  of  the  medical  man  who 
was  in  the  daily  habit  of  attending  him, 
even  assuming  these  observations  or  sug- 
gestions to  have  been  highly  improper. 
It  is  not,  however,  necessary  to  pursue 
that  subject  into  the  channel  to  which  it 
leads,  because  the  case  of  the  plaintiff  is, 
not  that  undue  persuasion  was  used  to 
induce  Mr.  Swinfen  to  make  the  will  in 


question,  but  that  he  was  ignorant  of  what 
he  was  doing.  The  case  is  not  one  of  un- 
due influence,  but  is  one  of  a  concocted 
will,  to  which  his  unconscious  signature 
was  obtained.  Regarding  the  evidence  of 
the  three  attesting  witnesses  and  of  Dr. 
Evans  together,  if  the  case  rested  on  their 
evidence  alone,  I  should  come  to  the  same 
conclusion  as  the  jury  at  law.  But  there 
is  further  evidence  in  the  case,  and  there 
certainly  remain  some  circumstances  which 
require  to  be  explained.  First,  how  it 
was  that  Mr.  Simpson  should,  on  the  26tiL 
of  June,  have  sent  the  instructions  to  Mr. 
Cole,  his  agent  in  London,  which  are  now 
in  evidence,  and  which  describes  the  state 
of  Mr.  Swinfen  in  the  manner  that  is  there 
set  forth.  I  have  examined  the  evidence 
on  this  point,  and  although  it  is  not  so 
satisfactory  as  ought  to  be  afforded,  still 
the  explanation  which  he  gives  of  that  cir- 
cumstance must  be  treated  as  sufficient  to 
account  for  it.  At  least,  I  have  arrived 
at  this  conclusion,  that  the  opinion  he 
expressed  to  Mr.  Cole,  though  inconsistent 
with  his  subsequent  conduct  in  preparing 
and  attesting  the  will  and  his  present  testi- 
mony, ought  not  to  have  weight  to  the 
extent  of  discrediting  his  present  evidence 
in  favour  of  the  competency  of  Mr. 
Swinfen. 

The  next  circumstances  that  require 
explanation  are  the  letters  of  the  two  ladies, 
Mrs.  Rowley  and  Mrs.  Lishman,  describ- 
ing the  state  of  health  of  old  Mr.  Swinfen. 
These,  undoubtedly,  shew  their  belief  of 
his  incapacity  at  the  time  they  wrote,  which 
was  within  a  few  days  after  the  son's  death, 
but  the  evidence  satisfied  me  that  they  bad 
but  imperfect  means  of  forming  an  opinion, 
and  these  letters  cannot  be  treated  as  more 
than  an  exaggeration  of  the  failing  condi- 
tion of  old  Mr.  Swinfen's  mind  and  body, 
and  they  ought  not  to  be  allowed  to  coun- 
terbalance the  direct  testimony  of  the  six 
witnesses  who  speak  positively  to  the  con- 
trary, I  mean  the  three  attesting  witnesses, 
the  nurse  Mrs.  Taylor,  Mrs.  Charles  Swin- 
fen, and  the  defendant.  The  defendant, 
undoubtedly,  has  a  large  interest  in  the 
question ;  her  evidence  must  necessarily  be 
taken  with  great  caution;  but,  after  reading 
it  more  than  once,  I  see  no  reason  for  dis- 
believing any  single  word  uttered  by  her* 
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Tbe  unaninioua  testimony  of  all  the  wit- 
nenes  on  all  sides,  so  far  as  it  has  any 
bearing  on  the  subject,  shews  perfect  pro- 
priety of  behaviour  on  her  part  throughout 
the  whole  transaction.  She  does  not  appear 
to  have  once  asked  the  testator  to  give  her 
the  property ;  she  took  no  part  in  obtaining 
the  instructions ;  she  suggested  no  course 
to  be  taken ;  she  objected  to  none  that  was 
thought  proper  by  Mr.  Charles  S  win  fen, 
Dr.  Rowley  and  Mr.  Simpson.     It  is  but 
due  to  her  when  I  state  that  this  is  my  im- 
preision,  derived  from  a  careful  perusal  of 
the  whole  evidence;  and,  further^  that  if 
she  had  thought  fit  to  exert  her  influence 
07er  him   she  would  probably  have  ob- 
tained still  greater  benefits  from  the  testa- 
tor. I  think  it  unnecessary  and  undesirable 
to  comment  in  detail  on  the  evidence  of  all 
the  witnesses.     I  have  stated  the  general 
view  I  take  of  the  case,  and  the  steps  lead- 
ing to  the  conclusion  I  have  arrived  at, 
and  the  grounds  on  which  I  have  based 
my  decision.     I  have  before  doing  so  read 
carefully  not  only  the  evidence,  but  the 
elaborate  summing  up  of  the  learned  Judge 
who  tried  this  case,  who,  I  infer,  had  form- 
ed a  different  opinion  on  the  whole  case 
to  that  which  I  have  arrived  at.     But  his 
Lordship  observed  to  me  in  his  letter  trans- 
mitting the  notes,  that  he  was  not  dissatis- 
fied with  the  verdict;  that  it  was  eminently 
a  question  for  the  jury.     And  I  find  that 
the  jury,    after  having  had   the   advan- 
tage of  observing  the  manner  and  demean- 
our of  the  witnesses  who  gave  evidence, 
and  notwithstanding  the  obvious  tendency 
of  the  observations  of  hit  Lordship,  had 
little  doubt  or  hesitation  in  giving  their 
verdict  in  favour  of  the  will.     I  concur  in 
that  verdict,  and  I  think  it  my  duty  to  state 
that  if,  on  the  evidence  now  before  me,  the 
jury  had  come  to  an  opposite  conclusion, 
and  if  the  defendant  instead  of  the  plaintiff 
were  here  aaking  for  a  new  trial,  I  should 
not  have  thought  myself  justified  in  con- 
cluding the  rights  of  the  parties  without  a 
further  investigation ;  but  on  the  case  as 
it  now  stands,  and  on  the  verdict  given  by 
the  jury,  I  think  that  they  have  properly 
affirmed   tire    capacity  of  the  testator  to 
make  the  will  in  question,  and  that  this 
motion  must  be  refused* 


M.R. 
March  16 
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TILLETT    9.    THE    CHARINO 
CROSS  BRIDGE  COMPANY. 


Specific  Performance  "^  Uncertainty  of 
Contraci-^Compensation, 

A  company  contracted  to  purchase  the 
interest  of  leaseholders  in  a  piece  of  land 
for  a  given  sum,  and  for  the  conveyance  in 
fee  of  a  piece  of  the  land  which  they  were 
to  take  under  the  compulsory  powers  of  their 
act  of  parliament.  The  agreement  cow 
tained  a  clause  that  the  company  were  to  be 
consulted  on  any  buildings  to  be  erected  in 
the  line  of  street,  and  that  differences  should 
be  settled  by  two  parties  named,  or  their 
umpire.  The  company  held  the  contract 
suspended,  and  after  their  compulsory  powers 
expired  they  refused  to  complete  the  con- 
tract. Upon  a  bill  for  specific  performance, 
—Held,  that  the  agreement  respecting  the 
buildings  was  vague,  and  that  the  Court  could 
not  decree  a  specific  performance  of  the  con^ 
tract. 

Held,  also,  that  as  the  agreement  was  vn- 
certain,  no  compensation  could  be  awarded ; 
but  as  there  was  a  concluded  agreement,  the 
Court  dismissed  the  bill,  without  costs. 

This  bill  was  filed,  by  Alexander  and 
JohnTillett,  praying  that  the  Charing  Cross 
Bridge  Company  might  specifically  per- 
form an  agreement  they  had  entered  into 
for  the  purchase  of  a  plot  of  land,  situate 
in  the  parish  of  St.  Mary,  Lambeth,  in  the 
county  of  Surrey,  or  otherwise  that  the 
contract  might  be  rescinded,  and  that  the 
company  might  pay  the  costs,  and  make 
compensation  to  the  plaintiffs  for  the  in- 
jury they  had  sustained,  and  that  the 
company  might  in  the  mean  time  be  re- 
strained from  applying  to  parliament  for 
powers  inconsistent  with,  or  enabling  them 
to  contravene  the  contract,  or  to  take  the 
lands  on  any  terms  other  than  those  of  the 
contract. 

The  plaintiffs  were  lessees  of  four  pieces 
of  land,  held  under  the  Archbishop  of  Can- 
terbury for  ninety-nine  years,  from  the 
29th  of  September  18*24,  at  the  rents,  for 
the  first  piece,  of  85^.,  and  3/.  6s,  6d.  for 
redeemed  land-tax,  and  for  the  second 
piece,  of  5/.,  and  5s,  for  redeemed  land- 
tax  ;  and  a  further  rent  for  the  first  of 
28/.  5s,,  payable  to  John  Sawyer  and  Earl. 
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George  Clayton,  and  for  the  second  a 
peppercorn;  and  for  the  third  piece  134/., 
and  12/.  for  redeemed  land-tax;  and  for 
the  fourth  piece  71.,  and  5s.  for  redeemed 
land-tax.  A  great  numher  of  houses  had 
been  erected  upon  these  plots  of  land. 

By  the  12  &  18  Vict.  c.  li.  the  com- 
pany were  empowered  to  improve  the 
approaches  to  the  Charing  Cross  Bridge, 
on  the  Surrey  side;  and  on  the  15th  of 
May  1852  they  gave  the  plaintiffs  notice 
that  they  should  require,  for  the  purposes 
of  their  act,  the  land  on  which  thirty 
houses,  which  they  specified,  stood.  This 
led  to  negotiations,  and  the  result  was  as 
follows :  —  Memorandum  of  heads  of  an 
agreement,  dated  the  4th  of  July  1853. — 
The  company  to  pay  Messrs.  Tillett  the 
sum  of  5,500/.,  which  enables  them  to  pull 
down,  for  the  purpose  of  making  the  street 
shewn  by  the  white  strip  on  the  plan,  the 
houses  or  buildings  indicated.  The  old 
materials  of  the  houses,  &c.  so  pulled  down, 
to  be  the  company's.  As  to  such  houses 
as  adjoin  any  of  the  said  houses  to  be 
pulled  down,  the  company  are  to  shore  up 
the  same,  and  the  exposed  party-walls  of 
the  same  the  company  are  to  properly 
cement.  If  such  party- wall  is  not  of  the 
thickness  of  one  and  a  half  brick,  the  com- 
pany to  make  it  of  such  thickness ;  but  if 
this  be  not  necessary,  by  reason  of  Messrs. 
Tillett  intending  to  build  a  new  house 
adjoining,  then  the  company  are  to  pay 
in  money  one-half  the  estimated  value  of 
the  work  so  dispensed  with.  The  com- 
pany to  convey  to  Messrs.  Tillett  the 
freehold  of  the  ground  shewn  on  the  plan 
by  a  red  colour.  As  to  the  houses  which 
Messrs.  Tillett  may  build  on  the  frontage 
of  the  new  street,  it  is  understood  that 
both  the  company  and  themselves  are 
equally  and  mutually  interested  in  the 
character  of  the  street  as  a  respectable 
and  attractive  public  thoroughfare,  and 
the  company  is  to  be  consulted  on  any 
houses  proposed  by  Messrs.  Tillett,  and 
in  case  of  difference  between  the  parties 
on  this  point,  Messrs.  Charles  Lee  and 
Richard  Withall,  or  their  nominee,  shall 
have  power  absolutely  to  define  and  decide 
any  such  question.  If  by  reason  of  any  legal 
technical  difficulty  the  conveyance  of  the 
freehold  of  the  red  pieces  on  either  side  of 
the  street  from  the  company  to  Messrs. 


Tillett  can  only  be  done  by  the  compaDj 
first  taking  (as  under  the  powers  of  their 
notice  to  Messrs.  Tillett)  the  whole  of  the 
property  embraced  in  that  notice,  and 
which  comprehended  both  the  red  colour 
on  the  plan  and  the  white  street  between, 
at  a  gross  amount  of  purchase-money,  and 
then  afterwards,  at  another  agreed  amount 
of  purchase-money,  selling  to  Messrs. 
Tillett  as  freehold  the  property  on  the  red 
colour  only;  and  if  for  such  purposes  we 
are  asked  the  amount  of  those  two  pur- 
chase-monies, we  reply,  they  will  be 
8,500/.  and  3,000/.  respectively  :  the  only 
importance  of  these  amounts  being,  that 
they  should  shew  as  their  difference  our 
determined  amount  of  5,500/.  as  due  to 
Messrs.  Tillett. 

Two  other  clauses  provided  for  the  pay- 
ment by  the  company  of  the  costs  and 
expenses  of  Mr.  Withall. 

In  the  event  of  a  sewer  being  con- 
structed by  the  company  down  the  street, 
and  Messrs.  Tillett  using  the  same,  or  any 
portion,  for  the  drainage  of  their  houses, 
then  Messrs.  Tillett  to  pay  for  the  portion  so 
used,  at  the  rate  of  two-thirds  of  the  value 
thereof. 

The  memorandum,  and  also  a  plan,  were 
duly  signed  by  the  agents  of  the  plaintiffs 
and  defendants. 

The  plaintiffs  caused  many  applications 
to  be  made,  requesting  the  defendants 
to  complete  the  purchase,  but  without 
effect. 

On  the  30th  of  December  1856  the 
company  served  the  plaintiffs  with  notice 
of  an  intention  to  apply  to  parliament 
to  alter  the  bridge  and  approaches,  so  as 
to  adapt  the  same  to  the  passage  of  horses 
and  carriages,  and  for  other  purposes,  and 
that  they  required  the  property  in  the 
schedule  annexed  for  the  purposes  of  such 
alterations.  Upon  inquiry  on  behalf  of 
the  plaintiffs,  the  clerk  of  the  company 
said,  the  defendants  intended  to  abide  by 
the  contract  made,  but  that  other  houses 
of  the  plaintiffs  would  be  required  for  the 
undertaking. 

The  defendants,  by  their  answer,  admitted 
that  their  agent  duly  signed  the  memoran- 
dum, and  also  a  plan  of  the  ground  ;  that 
it  was  not  final,  but  merely  preliminary  to 
a  more  formal,  perfect  and  complete  agree- 
ment, and  that  it  was  not  intended  to  be 
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conclnsive,  as  it  made  no  provision  for 
Messrs.  Tillett  paying  the  rent ;  that  the 
agreement  could  not  be  performed,  as  it 
was  vague,  uncertain  and  incomplete ;  that 
their  powers  to  execute  the  works  expired 
on  the  13th  of  June  1854,  and  that  the 
defendants  had  no  power  to  perform  the 
agreement;  that  if  the  plaintiffs  were 
entitled  to  any  relief  it  was  in  damages 
only,  but  that  they  could  not  be  assessed 
in  this  court ;  and  after  insisting  that  the 
plaintiff  were  entitled  neither  to  relief  nor 
to  compensation,  they  claimed  the  benefit 
of  the  objections  as  if  they  had  demurred 
to  the  bill. 

il/r.  Lhnfd  and  Mr,  De  Gex,  for  the 
plaintiffs.—- The  length  of  time  since  the 
contract  was  made  is  not  re)ied  on  as  a 
bar  to  the  relief  asked.  The  contract  was 
clear  and  definite.  Messrs.  Tillett  were 
to  receive  5,500/.  for  their  interest  in  the 
houses  taken,  with  a  conveyance  back  of 
a  part  of  the  land  in  fee,  and  the  company 
were  to  purchase  the  fee  simple  of  the 
whole  property  in  the  plan  for  8,500/.,  and 
to  sell  the  fee  of  part  for  3,0002.  The  notice 
to  take  the  land  was  of  itself  a  contract  which 
this  Court  would  complete  upon  finding 
the  price  to  be  paid,  and  it  may  be  varied 
by  the  contract  between  the  parties,  so  as 
to  allow  the  company  to  avail  themselves 
of  the  eoropulsory  powers  in  their  act.  It 
was  arranged  that  the  houses  to  be  built 
were  to  be  attractive,  but  no  house  was  to 
be  built  unless  the  parties  could  agree. 
It,  therefore,  introduced  no  uncertainty 
Into  the  agreement.  The  agreement  ought, 
therefore,  to  be  performed,  or  compensa* 
tion  made  for  the  losses  the  defendants  had 
sustained  by  the  uncertainty  which  had 
prevented  the  property  from  being  let  or 
demit  with  :— 

The  Marquis  of  Salisbury  v.  the  Great 

Northern  Railway  Company^  1 7  CL  B. 

Rep.  840;  s.  c.21  Law  J.  Rep.  (n.s.) 

Chanc.  185. 
The  RegenVs  Canal  Company  v.  Ware^ 

23  Beav.  575;  s.  c.  23  Law  J.  Rep. 

(n.8.)  Chanc.  566. 
Tawney  v.  the  Lynn  and  Ely  Railway 

Company^  16   Law   J.   Rep.  (n.s.) 

Chanc.  282. 
Hawkes  v.  the  Eastern  Counties  Railway 

Company^  1  De  Gex,  M.  &  G.  737; 
Nii.w  SEKnfl,  XXVIII.— Chavo. 


a.  e.  20  Law  J.  Rep.  (h.s.)  Chanc. 
243;  22  Ibid.  77;  5  H.L.  Cas.  331. 
Inge  v.  the  Birmingham^  Wolverhampton 
and  Stour  Valley  Railway  Company^ 
8  De  Gex,  M.  &  O.  658;  s.  c.  1 
Sm.  &  O.  347. 

Mr,  Bayyallay,  for  the  defendants.—* 
The  Court  cannot  perform  the  agreement. 
The  bill  was  not  filed  until  after  the  com- 
pulsory  powers  of  the  act  had  expired. 
The  agreement  was  also  incomplete  and 
uncertain.  The  manner  of  laying  out  the 
houses  on  each  side  was  not  specified. 
The  mode  and  style  of  the  houses  had 
also  to  be  considered.  In  fact,  nothing 
but  preliminary  heads  had  been  arranged, 
that  they  might  be  embodied  in  a  complete 
agreement : — 

Darbey  v.  Whitiaker,  4  Drew.  134. 
Collins  V.  CoUitts,  ante,  184. 

The  Mabtbr  of  the  Rolls.-— If  the  agree- 
ment was  such  that  no  Court  could  per- 
form it,  that  is,  assuming  it  was  not  valid 
or  that  it  was  void  for  uncertainty,  in  these 
cases  no  right  to  compensation  would 
arise  ;  but,  assuming  the  agreement  to  be 
valid,  but  that  it  could  not  be  performed 
in  consequence  of  the  expiration  of  the 
compulsory  powers  to  take  land,  it  may 
be  a  question  whether  compensation  ought 
not  to  be  awarded  for  any  loss,  inconve- 
nience or  damage  that  might  have  been 
sustained  (1). 

Mr,  Lloyd,  in  reply. 

March  17.— *The  Master  of  the  Rolls. 
—I  collect  from  the  evidence  that  some- 
thing more  was  intended  to  make  the 
agreement  more  formal  and  regular;  but 
still,  the  memorandum  must  be  considered 
as  a  concluded  agreement,  which,  if  there 
were  nothing  else,  this  Court  would  en- 
force. The  Court  has,  in  many  cases, 
enforced  the  specific  performance  of  agree- 
ments, which  were  so  far  preliminary 
that  they  were  to  be  expanded  and  embo- 
died in  larger  terms,  and  were  left  with  the 
solicitor  for  that  purpose. 

Two  objections  are  taken  upon  the 
agreement :   one  that   the  powers  of  the 

(1)  See  21  fr  22  Vict  c.  27. 
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company  had  expired,  and  the  other  upon 
the  vagueness  of  the  terms  of  the  agree- 
ment.    With  respect  to  the  expiration  of 
the  powers,  I  am  by  no  means  clear  that 
the  case  depends  upon  whether  the  powers 
existed,  or  whether  they  had  expired  at  the 
time  when  the  bill  was  filed  or  not.     The 
rights  of  the  plaintiffs  would  primd  facie 
depend  upon  the  position  of  the  parties  at 
the  time  the  agreement  was  entered  into, 
as  it  was  then  that  the  mutual  liabilities 
were  incurred.     Upon  looking,  however, 
at  the  terms  of  the  agreement,  I  do  not 
think  it  can  be  carried  into  effect.     There 
are  several  elements  of  uncertainty  in  the 
agreement,  but  I  intend  to  refer  to  one 
alone  ;  it  relates  to  the  houses,  which  are 
to'  be  built  on  the  frontage  of  the  new 
street.     It  was  argued  that  this  was  an 
essential  part  of  the  contract.     Assuming 
that  the  contract  is  otherwise  free  from 
doubt,  the  houses  were  to  be  of  a  character 
and  description  which  must  be  settled  by 
Charles  Lee  on  the  one  side  and  Richard 
Withall  on  the  other,  or  by  their  nominee. 
Assuming  it,  then,  to  be  a  case  of  differing, 
and  that  they  had  not  settled  anything 
before  the  bill  was  filed,  I  at  one  time 
entertained   some   doubt  whether,   where 
the  persons  themselves  were  named,  and  it 
was  not  clearly  shewn  that  they  could  not 
perform  the  functions  which  were  required 
of  them,  and  with  which  they  were  en« 
trusted,  and  there  was  nothing  to  shew 
that  they  had  repudiated  them,  whether 
this  Court  in  that  case  would  refuse  specific 
performance.     In  the  case  of  Gregory  v. 
Mighell  (2)   an  agreement  was  made  in 
\1W  to  grant  a  lease  for  twenty-five  years 
at  a  fair  and  just  annual  rent,  to  be  fixed 
by  two  indifferent  persons,  the  one  to  be 
chosen  by  the  plaintiff  and  the  other  by 
the  defendant,  with  liberty  to  the  arbitra- 
tors, in  case  of  their  differing,  to  choose 
one  or  more  umpires.     The  tenant  entered 
and  remained  a  considerable  time  in  pos- 
session.    The  bill  was  filed  in  1811,  and 
the  Master  of  the  Rolls  decreed  a  specific 
performance  of  that  agreement.     He  said 
the  plaintiff  had  no  other  title  to  possess 
the  land,  and  therefore  his  possession  was 
primd  facie  to  be  referred  to  the  agreement. 
Then  he  referred  to  the  non-payment  of 
rent,  and  accounts  for  it  by  the  circum- 
(2)  18  Yes.  328. 


stance  that  the  rent  was  not  fixed  in  the 
manner  stipulated  by  the  agreement.     He 
then  proceeds : — "After  it  was  known  that 
the  arbitrators  had  not  fixed  any  rent,  and 
that  none  of  the   other  means  provided 
by  the  agreement  were  resorted  to,   the 
defendant  still  acquiesced  in  the  plaintiff's 
retaining  possession  of  these  lands.    That 
is  a  case  in  which  the  failure  of  the  arbi- 
trators to  fix  the  rent  can  never  affect  the 
agreement.     It  is  in  part  performed,  and 
the  Court  must  find  some  means  of  com- 
pleting its  execution.    As  I  have  already 
said,  the  plaintiff  is  not  to  be  considered 
as  a  trespasser.     Some  rent  he  must  pay; 
the  amount  must  be  fixed  in  some  other 
mode ;  and  it  seems  to  me  that  it  should 
be    ascertained    by   the    Master  without 
sending  it   to  another  arbitration,  which 
might  possibly  end  in  the  same  way.     A 
specific  execution  of  this  agreement  mast, 
therefore,  be  decreed ;  the  Master  to  ascer- 
tain what,  in  1799,  would  have  been  the 
fair  rent  of  these  premises  upon  a  lease  for 
twenty-one  years  from  that  year,  and  I  do 
not  see  how  I  can  exempt  the  defendant  from 
the  payment  of  the  costs."  That  case  does 
appear  to  go  a  great  length,  but  it  roust  be 
explained  by  the  fact  that  the  agreement 
was  for  a  fair  and  just  annual  rent,  to  be 
fixed  and  ascertained  by  two  indifferent 
persons.     This  question  was  fully  consi- 
dered by  Sir  Wm.  Grant  in  Milnes  v.  Gerg 
(3),   which    was  an  agreement  for    sale, 
the  price  to  be  ascertained  by  two  persons, 
one  to  be  appointed  by  either  side,  or  by 
an  umpire  to  be  appointed  by  those  two 
in  case  of  disagreement.     Sir  Wm.  Grant 
decreed  that  that  agreement  could  not  be 
specifically  enforced  ;  he  said,  "  The  more 
1  have  considered  this  case,  the  more  I  am 
satisfied  that,  independently  of  all  other 
objections,   there  is   no  such   agreement 
between  the  parties  as  can  be  carried  into 
execution.    The  only  agreement  into  which 
the  defendant  entered  was  to  purchase  at 
a  price  to  be  ascertained   in  a  specified 
mode.     No  price  having  ever  been  fixed 
in  that  mode,  the  parties  have  not  agreed 
upon  any  price.    Where,  then,  is  the  com- 
plete and  concluded  contract  which  this 
Court  is  called  upon  to  execute  f     The 
price  is  of  the  essence  of  a  contract  of  sale. 
In  this  instance  the  parties  have  agreed 

(3)  14Ve8.400. 
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upon  a  particular   mode  of  ascertaining 
the  price.     The  agreement,  that  the  price 
shall  be  fixed  in  one  specific  manner,  cer- 
tainly does  not  afford  an  inference  that  it 
is  wholly  indifferent  in  what  manner  it  is 
to  be  fixed.      The  Court  declaring  that 
the  one  shall  take  and  the  other  shall  give 
a  price  fixed  in  any  other  manner  does 
not  execute  any  agreement  of  theirs,  but 
makes  an    agreement  for  them,   upon  a 
notion   that  it  may  be  as  advantageous 
as  that  which  they  made  for  themselves. 
How  can  a  roan  be  forced  to  transfer  to  a 
stranger  that  confidence  which,  upon   a 
subject  materially  interesting  to  him,  he 
has  reposed. in  an  individual  of  his  own 
selection?   No  substantial  difference  arises 
from  the  circumstance  that  in  this  case  the 
decision  may  ultimately  fall  to  an  umpire 
not  directly  nominated  by  the  parties,  as 
through  the  medium  of  the  original  nomi- 
nees, they  had  an  influence  upon  the  choice. 
No  one  could  be  chosen  without  the  con- 
currence of  the  persons  in  whose  judgment 
they  reciprocally  confided.   The  case  of  an 
agreement  to   sell  at  a  fair  valuation  is 
essentially  different.     In  that  case  no  par- 
ticular meatus  of  ascertaining  the  value 
are  pointed  out;  there  is  nothing,  there- 
fore, precluding  the  Court  from  adopting 
any   means    adapted   to    that  purpose.'* 
It   is   upon  that  principle   that  the  case 
of  Gregory  v.  Mighell  must  be  sustained. 
This  case  undoubtedly  is  not  a  question 
of  price ;   but  Sir  Wm.  Grant,  I    think, 
pots  it  in  a  way  which  cannot  be  disputed, 
which  is,  whether  the  matter  in  question 
is  of  the  essence  of  the  contract,  whether 
it  is  an  essential  part  of  it;  and  I  think 
that  the  building  and  the  mode  in  which 
these  houses  are  to  be  built  is  an  essential 
part  of  the  contract.     In  Milnes  v.  Gery 
it  was  shewn  that  the  price  could  not  be 
agreed  upon  between  the  parties  in  the 
way    they    had    contemplated.      Here  it 
is  not  proved   that   the   style  in   which 
these  houses  were  to  be  built  could  not  be 
determined  in  the  mode  contemplated  by 
the  parties,  because  there  was  nothing  to 
shew  that  when  the  time  arose  for  building 
the   houses,    these  two  gentlemen  might 
not  agree  upon  the  character  of  the  houses, 
or   appoint  a  nominee  to  determine  the 
question.     It  was  argued  that  this  Court 
could  specifically  enforce  a  contract  which. 


it  may  afterwards  turn  out,  is  incapa- 
ble of  performance.  Suppose  it  should 
so  happen  that  these  gentlemen  will  not 
fix  the  character  of  the  houses,  and  will 
not  have  anything  to  do  with  the  matter ; 
the  result  will  then  be  that  the  Court 
ought  not  to  have  decreed  specific  perform- 
ance. The  Court  cannot  decree  specific 
performance  hypothetically  on  an  event  to 
happen  hereafter.  This  was  illustrated  by 
the  case  of  Darbey  v.  Whittaker.  There  the 
price  was  to  be  fixed  at  a  valuation  to  be 
made  by  two  persons  to  be  named,  or  their 
umpire :  that  is  to  say,  to  be  valued  "  by 
Mr.  George  Knight  and  Mr.  Lowndes,  or 
their  umpire."  And  on  those  very  words 
it  was  held,  that  the  agreement  was  too 
vague  to  be  specifically  enforced.  As, 
therefore,  I  consider  this  provision  to  be 
an  essential  part  of  the  agreement,  and 
that  it  cannot  be  enforced  with  certainty, 
I  can  make  no  decree  for  the  specific  per- 
formance of  the  contract,  but  as  I  think 
there  was  a  concluded  agreement  between 
the  parties,  I  shall  dismiss  the  bill,  with- 
out costs. 


Wood,  V.C. 


June  16 


.'■} 


DUIGNAN  0.  WALKER. 


Imunetion —  Trade  Restriction — Distance 
'"^Measurement. 

For  the  purposes  of  an  injunction  not  to 
carry  on  business  within  a  fixed  distance 
from  a  particular  place^  that  distance  must 
be  measured  as  the  crow  flies,  and  not  by 
the  nearest  practicable  route, 

Mr,  Giffard  and  Mr,  Karslake  moved 
to  commit  the  defendant  for  breach  of  an 
injunction  which  had  been  obtained  by  the 
plaintiff,  restraining  him  "  from  practising 
or  carrying  on  business  as  an  attorney 
or  solicitor,  or  clerk  to  an  attorney  or 
solicitor,  at  any  place  within  seven  miles 
from  the  plaintiff's  office  or  place  of  busi- 
ness at  Walsall,  in  the  county  of  Stafford, 
except  the  town  of  Wolverhampton,  in  the 
same  county,  without  the  plaintiff's  con- 
sent in  writing  first  had  and  obtained." 
Since  the  injunction  had  been  granted  the 
defendant  had  practised  as  an  attorney  in 
the  Dudley  County  Court,  which  the 
plaintiff  i^lleged  to  be  within  seven  miles, 
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as  the  crow  flies,  from  his  office  At  Walsall, 
although  by  the  nearest  practicable  route 
it  was  over  that  distance.  The  question 
was,  how  the  distance  was  to  be  measured. 
They  cited  Lake  v.  Butler  {\). 

Mr.  Jioberts,  for  the  defendant,  claimed 
to  have  it  measured  by  the  road.  If  the 
parties  were  practically  seven  miles  apart, 
It  did  not  signify  how  near  they  were  in 
reality. 

Wood,  V.C.  said  that  the  distance  must 
be  measured  in  a  straight  line  upon  a 
horizontal  plane;  and  the  defendant  not 
admitting  that,  even  by  this  mode  of  mea- 
surement, the  County  Court  of  Dudley 
would  be  found  to  be  within  seven  miles' 
of  the  plaintiif  *s  offices,  there  must  be  an 
inquiry. 


Wood,  V.C.  ")  the  corporation  op  liver^ 
July  20,  21.3  pool  v.  wriout. 

Clerk  of  the  Peace^^ Agreement  to  pay 
by  Salary  in  lieu  of  Fees — Public  Policy, 

A  clerk  qf  the  peace  appointed  by  the 
corporation  of  a  borough  under  the  Munici' 
pal  Corporations  Acty  holding  office  during 
good  behaviour ^  and  having  fees  attached  to 
his  office,  cannot  enter  into  an  agreement 
with  the  corporation  to  receive  a  salary  and 
account  for  thefees^  such  an  agreement  being 
void  on  two  grounds  of  public  policy  :  first, 
because  a  person  accepting  an  office  of  trust 
can  make  no  bargain  in  respect  of  that  office; 
and,  secondly,  because  the  law  presumes  that 
all  the  fees  are  required  for  the  purpose  of 
enabling  him  to  uphold  the  dignity  and  per^ 
form  properly  the  duties  of  his  office. 

This  was  a  demurrer.  The  bill  stated 
the  passing  of  the  Municipal  Corporations 
Act  (6  &  6  Will.  4.  c.  76),  whereby  pro- 
vision  is  made  for  granting,  upon  the  re- 
quest of  the  council  for  any  borough,  a 
separate  Court  of  Quarter  Sessions  of  the 
Peace,  to  be  held  in  and  for  such  borough, 
and  for  the  appointment  by  such  council 
of  a  fit  person  to  be  clerk  of  the  peace 
during  his  good  behaviour,  the  separate 
grant  of  Quarter  Sessions  for  the  borough 
of  Liverpool,  and  the  appointment  of  a 

(!)  24  Law  J.  Rep.  (n.s.)  aS.  273. 


clerk  of  the  peace,  who  continued  to  hold 
his  office  till  his  death  in  1844. 

The  3rd  paragraph  of  the  biU  was  as 
follows: — **  At  a  meeting  of  the  council 
of  the  borough  of  Liverpool,  held  on  the 
18th  of  November  1844,  with  a  view  to 
appointing  a  successor  to  the  office,  the 
following  resolution  was  pa$sed : — '  That 
regard  being  had  to  the  duties  of  the  clerk 
of  the  peace  of  this  borough,  it  is  the 
opinion  of  this  council  that  the  net  emolu* 
ments  of  that  office  ought  not  to  exceed 
the  sum  of  500/.  per  annum.' 

''4.  At  the  same  meeting,  and  after  the 
above  resolution  was  passed,  the  defen- 
dant was  appointed  clerk  of  the  peace  of 
the  borough.  Previous  to  his  appointment 
the  defendant  had  been  fully  informed  of 
the  views  of  the  council  concerning  the 
emoluments  to  be  derived  from  the  office 
of  clerk  of  the  peace,  and  he  accepted  the 
office  on  the  terms  of  the  resolution  set 
forth  in  the  Srd  paragraph. 

"5.  The  Recorder  of  the  borough  of 
Liverpool  having  held  a  greater  number 
of  sessions  each  year  than  was  contem- 
plated at  the  time  of  the  appointment  of 
the  defendant,  and  the  business  in  the 
office  of  the  clerk  of  the  peace  having  in- 
creased, the  council  of  the  borough  agreed 
in  the  year  1848  to  pay  the  defendant  the 
additional  sum  of  160/.  annually,  besides 
defraying  the  disbursements  incidental  to 
the  office,  making  the  emoluments  of  the 
office  amount  to  the  annual  sum  of  660/. 

'*  6.  The  agreement  between  the  plain- 
tiffs and  the  defendant,  upon  and  from  the 
time  of  his  first  appointment,  was  that  the 
surplus  of  fees  received  by  the  defendant 
as  clerk  of  the  peace  of  the  said  borough, 
after  the  payment  of  his  said  salary,  but, 
as  from  the  time  of  the  said  increase  in 
the  salary,  subject  also  to  his  retaining 
thereout  the  said  disbursements  incidentid 
to  the  office,  should  be  placed  to  the  credit 
of  the  borough  fund, 

**7.  Up  to  the  year  1851  the  costs  of 
prosecutions  were  paid  out  of  the  borough 
fund,  but  in  that  year  Government  placed 
Liverpool  on  the  same  footing  upon  whieh 
other  boroughs  and  counties  had  been  for 
some  time  placed,  and  agreed  to  defray 
the  costs  of  such  prosecutions  out  of  a 
sum  annually  voted  by  parliament  for  that 
purpose. 
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8.  In  Liverpool  pTotecntions  are  con* 
ducted  by  the  town  clerk  as  public  prose- 
ctttor,  the  money  for  the  necessary  dis- 
bursements being  provided  out  of  the 
corporate  fnnds. 

"  9.  These  disbursements,  so  far  as  re- 
gards prosecutions  at  the  borough  sessions, 
comprise  counsel's  fees,  the  fees  of  the 
clerk  of  the  peace,  and  payments  to  wit- 
nesses. The  bills  of  costs,  including 
these  disbursements  and  the  professional 
charges  of  the  town  clerk  are  taxed  by 
the  clerk  of  the  peace,  and  after  each  ses- 
sion, up  to  the  time  when  Government 
agreed  to  defray  the  costs  of  such  prosecu- 
tions, the  town  clerk  submitted  to  the 
finance  committee  a  list  of  the  disburse- 
ments, which  included  the  fees  of  the  clerk 
of  the  peace,  though  the  same  were  not 
actually  paid,  being  treated  as  a  matter 
of  account  and  placed  to  the  credit  of  the 
department  of  the  clerk  of  the  peace  in  the 
borough  fund  account. 

"  10.  When  Oovemment  undertook  the 
repayment  of  the  costs  of  prosecutions  it 
became  necessary  that  a  formal  order  of 
the  Court  of  Quarter  Sessions  upon  the 
treasurer  of  the  borough  for  payment 
should  be  obtained,  and  the  clerk  of  the 
peace  objected  to  tax  the  bills  of  costs  as 
formerly  and  to  obtain  the  necessary  order 
of  the  Court,  on  the  ground  that  each  of 
the  bills  included  the  amount  of  the  fees 
of  the  clerk  of  the  peace,  and  the  order  to 
be  obtained  amounted  to  a  certificate  from 
bim  that  those  fees  had  actually  been  paid. 

*'  12.  With  the  view  of  obtaining  the 
orders  for  payment  and  transmitting  the 
same  to  Government,  the  fees  due  to  the 
oflSce  of  clerk  of  the  peace  were  paid  to 
the  defendant  as  from  February  1852;  but 
be  has  never  accounted  for  them  to  the 
treasurer,  and  the  amount  of  such  fees, 
together  with  other  fees  received  by  him 
aa  clerk  of  the  peace,  has  considerably 
exceeded  the  salary  and  disbursements." 

The  13th  paragraph  averred  that  the 
defendant,  subsequently  to  the  agreement 
by  Government,  had  received  salary  at  the 
raU  of  660/.  a  year,  having  on  the  dlst 
of  August  1852  received  from  the  treasurer 
34/.  7s.  Id.t  being  nineteen  days'  salary 
due  on  the  28th  of  May  1852,  and  given 
a  receipt  for  the  same  as  salary,  and  he 
subsequently  received  fees  as  from  Feb- 


ruary 1852,  having  thus  received  salary 
and  fees  for  the  same  period. 

14.  "  At  the  time  when  the  payment  for 
salary  mentioned  in  the  last  paragraph  was 
made,  there  was  also  paid  to  the  defendant 
208/.  4s.  4d.  for  salary  for  a  period  sub- 
sequent to  the  28th  of  May  1852." 

The  bill  prayed  that  the  defendant 
might  be  decreed  to  account  with  the 
plaintiffs  in  respect  of  all  monies  received 
by  him  in  respect  of  fees  payable  to  the 
clerk  of  the  peace  of  the  borough,  and  of 
all  sums  received  by  bim  in  respect  of 
salary  or  on  account  of  disbursements, 
and  of  all  sums  which  would  have  become 
payable  to  him  for  salary  or  disbursements 
as  from  the  month  of  December  1851,  and 
to  pay  what  should  be  found  due. 

Mr.  Amphleti,  Mr.  O.  M.  Oiffard  and 
Mr.  E.  Maenaghient  in  support  of  the  de- 
murrer, relied  upon  the  following  grounds : 
—  First,  there  is  no   agreement   alleged 
upon  which  the  plaintiffs  are  entitled  to 
relief;  secondly,  the  agreement  as  alleged 
is  illegal,  as  being  against  public  policy ; 
thirdly,  if  not  illegal,  it  was,  at  all  events, 
without   consideration ;    and,  lastly,   the 
subsequent  circumstances  alleged  in  the 
bill  shew  that  the  agreement  is  no  longer 
applicable,  or  the  plaintiffs  have  no  longer 
any   interest  in   its  performance.     They 
cited  the  following  statutes  and  cases  :— 
5^6  Edw.  6.  e.  16. 
1  fV.  4'  M.  seia.  1.  e.  21.  ss.  5,  8. 
49  Oeo.  3.  e.  126. 
14  4*  15  Vict.  e.  55. 
Law  V.  LaWf  3  P.  Wms.  391. 
Harrington  v.  Du  ChaUl,  1  Bro.  C.C. 

124. 
The  Queen  v.  the  Matfor,  ^e.  of  Stam^' 

ford,  6  Q.B.  Rep.  433. 
Egerton  v.  Brouminp^  4  H.L.  Cas.  1  ; 
8.  c.  23  Law  J.  Rep.  (n.b.)  Chanc. 
345. 
Layng  v.  Paine^  Willes,  571. 
Parsons  y.  Thompson,  1  H.  Black.  322. 
Garfortk  v.  Fearon^  Ibid.  327. 
Palmer  v.  Vaughan,  3  Swanst.  173. 
Palmer  v.  Bate,  6  B.  Moo.  28 ;  s.  c.  2 

Ball  &  B.  673. 
Aston  V.  Gwinnell,  3  You.  &  J.  136. 
Sterrg  v.  Clijton,  9  Com.  B.  Rep.  1 10; 
s.  c.  19  Law  J.  Rep.  (n.s.)  C.P. 
287. 
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Harrington  v.  Kloprogge,  2  Ball  &  B. 
678,  n. ;  s.  c.  2  Chit.  Rep.  475. 

Mr.  RoU  and  Mr,  C,  Hall,  in  support 
of  the  bill,  contended  that  there  was 
nothing  illegal  in  the  agreement  as  alleged, 
there  being  no  allegation  of  such  a  corrupt 
bargain  as  would  render  it  void  under  the 
statute  of  5  &  6  £dw.  6.  The  defence  was 
dishonest ;  during  part  of  the  time  the 
defendant  had  received  fees  and  salary, 
and  the  plaintiffs  were  clearly  entitled 
to  an  account — Sharp  v.  Taylor  (1). 

Wood,  V.C.  (without  hearing  a  reply), 
— I  think  this  demurrer  must  be  allowed. 
There  is  a  little  difficulty,  no  doubt,  in 
arriving  at  what  the  agreement  is ;  but  I 
should  be  sorry  to  allow  the  demurrer  on 
that  narrow  ground  alone,  and  therefore  I 
take  the  agreement  to  be  such,  in  effect,  as 
is  represented  in  paragraph  6,  namely,  an 
agreement  that  upon  and  from  the  time  of 
the  appointment  of  this  gentleman  as  clerk 
of  the  peace,  the  surplus  of  his  fees  re- 
ceived by  him,  after  payment  of  his  salary, 
but,  as  from  the  time  of  the  increase  in 
the  salary  mentioned  in  the  previous 
paragraph,  subject  to  his  disbursements 
being  allowed,  should  be  paid  over 
to  the  credit  of  the  borough  fund.  I 
say  it  is  a  little  difficult  to  arrive  at  that 
being  the  agreement,  because  the  3rd 
paragraph  clearly  states  that  the  net  emo- 
luments of  the  office  ought  not  to  exceed 
500/.  per  annum,  which  would  be  a  matter 
in  the  hands  of  the  town  council,  and  they 
would  be  capable  of  adjusting  the  fees  from 
time  to  time  in  order  to  arrive  at  that 
amount.  Then,  the  4th  paragraph  says, 
that  previous  to  his  appointment  the  defen- 
dant had  been  fully  informed  of  the  views 
of  the  council  concerning  the  emoluments 
to  be  derived  from  the  office  of  clerk  of  the 
peace,  and  he  accepted  the  office  on  the 
terms  of  the  resolution,  which  might  well 
be  consistent,  as  has  been  urged,  with  his 
being  willing  at  all  times  to  assent,  as 
far  as  his  assent  is  requisite,  to  any  reduc- 
tion in  the  fees,  without  raising  any  claim 
to  compensation,  so  long  as  the  amount  of 
salary  was  retained  at  about  500/.  a-year. 
It  is  exceedingly  difficult  to  get  at  the 

(1)  2  Pbill.  801. 


agreement  as  it  is  stated  in  the  bill ;  but 
if  the  agreement  is  good  for  anything,  I 
suppose  it  is  meant  by  the  8rd  and  4th 
paragraphs  to  be  for  all  time  after  the  ap- 
pointment, which  he  holds  during  good 
behaviour,  the  resolution  being  that,  regard 
being  had  to  his  duties,  it  ought  not  to 
exceed  500/.  a-year.  It  seems  a  very  rea- 
sonable arrangement  to  come  to,  that  when 
the  duties  have  increased  the  salary  ahoold 
be  increased  ;  but  it  seems  a  sort  of  fluc- 
tuating agreement,  very  difficult  for  this 
Court  to  perform,  being  an  agreement,  not 
under  seal,  by  a  corporation  with  an  officer 
who  holds  his  office  during  good  behaviour, 
that  from  time  to  time,  regard  being  had 
to  the  increase  of  his  duties,  he  should  have 
a  salary  instead  of  fees.  That  is  a  strange 
sort  of  agreement  for  the  Court  to  enforce. 
However,  I  take  it  in  the  view  most  favour- 
able to  the  plaintiffs:  that  the  agreement  is 
to  be  taken  as  it  is  stated  in  paragraph  6  ; 
that  he  is  to  pay  over  all  the  surplus,  after 
the  payment  of  the  500/. ;  but  they,  out 
of  their  bounty,  have  made  him  an  addi- 
tional allowance  of  160/.  a-year.  At  all 
events,  after  keeping  660/.,  he  was  to 
pay  over  the  balance  to  the  borough 
fund. 

It  seems  to  me  that  there  are  two  plain 
grounds  of  public  policy  which  render  such 
an  agreement  illegal ;  and  there  is  a  third 
point  arising  from  the  situation  of  the 
plaintiffs,  which  I  will  consider  presently, 
and  which  does  not  seem  to  me  at  all  to 
improve  their  position,  but  rather  to  in- 
crease their  difficulty.  The  two  grounds 
of  public  policy  are  these.  There  is,  first, 
the  whole  class  of  statutes,  agreeing  to  a 
great  extent  with  the  common  law  in  that 
respect,  although  making  the  common 
law  more  forcible,  and  giving  additional 
penalties — a  class  of  statutes,  which  say 
that  an  office  of  trust  of  this  description 
is  not  an  office  as  to  which  any  bargain 
can  be  made.  I  am  now  dealing  with  the 
corporation  as  if  they  had  nothing  to  do 
with  the  table  of  fees ;  I  will  keep  that 
separate.  I  will  suppose  that  they  simply 
have  the  appointment  of  the  clerk  of  the 
peace ;  that  no  table  had  been  made, 
and  that  no  Secretary  of  State  was  re- 
quired to  sanction  them ;  in  which  case 
he  takes  such  fees  as  are  allowed  by  the 
county.  There  is  a  class  of  authorities,  and 
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that  class  of  statutes,  the  only  effect  of 
which,  as  1  said  before,  has  been  to  give 
additional   sanction   by  penalties,  to  the 
doctrine  of  the   common    law,  by  which 
any  officer  who  accepts  an  office  of  trust 
is  prohibited  from  making  any  payment  in 
respect  of  such    office,   and   any   person 
appointing  him  to  the  office  is  prohibited 
from  receiving  any  payment.     When  the 
statute  uses  the  word    "  corrupt,"  I  ap- 
prehend it  does  not  depend  on  whether 
the  person  does  it  with  a  corrupt  motive 
or  not,  or  whether  the  person  having  the 
appointment  is    a   public    body   or  not; 
and  I  put  in  the  course  of  the  argument 
the  case  of  a  trustee  of  a  charity  appointing 
a  steward  of  a  manor  at  a  salary,  intending 
the  surplus  fees  to  go  to  the  charity.     It 
is,  within    the  meaning   of  the    statute, 
equally  corrupt  if  any  public  body  having 
the    appointment    to    an    office    of  this 
description,  says,   "although  upon   your 
appointment  to   the   office   you  at  once 
obtained  the  right  to  receive  certain  fees 
which  are  considered  proper  and  sufficient, 
and  not  more  than  sufficient  for  the  dis- 
charge of   the  duties  of  that  office,  you 
shall  make  over  a  part  to  me,  the  ap- 
pointor, or  to  my  cestui  que  trust,  if  I  am  a 
trustee.'*     Any  person  doing  that  would 
have   been   obnoxious   to  these  statutes, 
obnoxious  also  to  the  common  law,  and 
such  an  agreement  would   be  an  illegal 
agreement  on  that  ground  alone.     There- 
fore, when  a  person  appointing  a  clerk  of 
the  peace  entitled  to  such  fees  makes  a 
bargain  that  he  shall  pay  over  part  of  the 
fees  to  the  person  who  appoints  him,  it  does 
come  within  the  purview  of  the  statute. 
Mr.  Hall  says  that  he  is  the  officer  of  the 
corporation,  and  they  may  pay  him  a  salary 
if  they  like.     But  that  is  not  so,  it  is  quite 
clear.    They  have  tlie  appointment,  but  he 
is  appointed  during  good  behaviour ;  he  is 
not  appointed  at  a  salary,  and  could  not  be 
appointed  at  a  salary,  as  the  payment  is 
provided  for  distinctly  by  the  125th  sec- 
tion of  the  act.     He  is  to  have  those  fees 
which  are  sanctioned  by  the  Secretary  of 
State;    he    takes    by   virtue  of   the  ap- 
pointment ;     he   is   entitled   during  good 
behaviour,  and  he  is  entitled  to  the  fees 
allowed  by  the  county  before  any  table  of 
fees  had   been  fixed  at  all.      Therefore, 
whether  the  fees  he  takes  immediately  on 


his  appointment  to  the  office  are  the  fees 
he  takes  through  the  county,  or  the  fees 
he  takes  through  the  medium  of  a  table 
of  fees  appointed  by  the  corporation,  to 
those  fees  he  is  absolutely  entitled,  and 
with  one  shilling  of  those  fees  he  is  not 
entitled  to  part  to  the  persons  appointing 
him.  That  is  the  first  ground  of  public 
policy. 

Then  there  is  a  second  ground  of  public 
policy,  for  which  the  case  of  Palmer  v. 
Vaughan  is  the  leading  authority,  which  is 
this,  that  independently  of  any  corrupt 
bargain  with  the  appointor,  nobody  can 
deal  with  the  fees  of  a  person  who  holds 
an  office  of  this  description,  because  the 
law  presumes,  with  reference  to  an  office  of 
trust,  that  he  requires  the  payment  which 
the  law  has  assigned  to  him  for  the  pur- 
pose of  upholding  the  dignity  and  per- 
forming properly  the  duties  of  that  office ; 
and  therefore  it  will  not  allow  him  to  part 
with  any  portion  of  those  fees  either  to 
the  appointor  or  to  anybody  else.  He  is 
not  allowed  to  charge  or  encumber  them. 
That  was  the  case  of  Parsons  v.  Thompson. 
Any  attempt  to  assign  any  portion  of  the 
fees  of  his  office  is  illegal  on  the  ground  of 
public  policy,  and  held,  therefore,  to  be 
void.  This  gentleman,  when  appointed, 
must  be  taken  to  have  fees  which  are  only 
the  proper  fees  for  him  to  receive.  He 
takes  that  set  of  fees,  and  is  not  entitled 
to  alienate  any  portion  either  to  the  ap- 
pointor or  to  anybody  else.  Those  two 
grounds  alone  would  strike  at  the  root  of 
any  such  agreement  as  I  have  supposed  to 
be  averred  upon  the  face  of  the  bill,  but 
I  have  felt  some  difficulty  in  finding  out 
what  the  agreement  is,  supposing  it  to  be 
as  is  averred  in  the  6th  paragraph. 

Now  let  us  see  whether  the  position  of 
the  corporation  improves  their  legal  right 
upon  this  statute.  They  have,  besides  the 
circumstance  of  their  being  appointors  to 
the  office,  the  power  of  fixing  the  fees  with 
the  consent  of  the  Secretary  of  State,  and 
they  have  the  power  of  diminishing  tliose 
fees ;  and,  therefore,  they,  of  all  others, 
should  be  the  last  persons  to  wish  to  enter 
into  an  agreement  of  this  sort,  because 
they  have  the  whole  fees  in  their  hands ; 
and  accordingly  that  resolution  in  the  3rd 
paragraph  might  be  a  reasonable  resolution 
to  come  to,  that  500/.  a-year  is  enough  for 
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such  an  officer.  All  they  have  to  do  is,  to 
adjust  and  vary  the  fees  from  time  to  time, 
with  the  consent  of  the  Secretary  of  State, 
and  to  take  care  that  he  shall  never  get 
more,  unless  his  duties  so  increase  as  to 
make  it  reasonahle  that  he  should  have 
more;  hut  the  value  of  the  resolution  and 
of  the  communication  of  the  resolution  to 
any  officer  is  this,  that  on  applying  to  the 
Secretary  of  State  to  reduce  the  fees,  that 
officer's  mouth  is  stopped,  and  he  cannot 
say  they  are  doing  him  an  injury  in  reducing 
those  fees  which  were  fixed  at  the  time  of 
this  appointment,  that  appointment  heing 
during  good  behaviour*  The  answer  would 
he  that  he  was  told  at  the  time  of  his  ap- 
pointment, that  500/.  a- year  was  consi- 
dered sufficient,  and  all  that  the  reduction 
does  is  to  bring  him  down  to  that  position. 
That  might  be  a  perfectly  legitimate  course, 
and  one  that  might  be  perfectly  successful, 
as  it  seems  to  me. 

But  now,  taking  the  view  assumed  in 
the  bill,  ill  addition  to  the  grounds  of  public 
policy  arising  from  the  corporation  being 
the  appointors  to  the  office,  who  cannot, 
therefore,  take  back  any  of  the  emoluments, 
yon  have  this  additional  fact,  that  there 
are  means,  considering  the  position  they 
are  placed  in,  of  increasing  these  fees,  sub- 
ject, of  course,  to  the  approbation  of  the 
Secretary  of  State,  who  might  or  might  not 
be  acquainted  with  all  the  circumstances 
of  the  case.  They  have  the  power  of  im- 
posing fees,  to  be  paid  not  merely  by  the 
borough  fund,  but  by  the  public  generally, 
and  when  they  have  imposed  that  table  of 
fees,  which  they  have  the  power  of  raising 
or  lowering,  the  surplus  ia  to  go  into  the 
chest  of  the  municipality,  and  though  they 
cannot  levy,  as  Mr.  Rolt  says,  anything 
on  the  public  themselves,  they  cannot 
make  the  depositors  of  railway  plans  or 
the  like  contribute  a  farthing  to  the 
borough  fund,  yet  th^y  may  hold  out  to 
the  pubUc  that  the  proper  amount  of  fees 
to  be  paid  to  their  officer  is  so  much,  and 
so  arrange  it  that  they  shall  have  lOOL  or 
200/.  surplus,  which  shall  go  into  their 
own  fund.  That  makes  the  case  rather 
worse  instead  of  better.  J  do  not  say 
that  it  has  happened  here  at  all ;  but  it  is 
a  privilege  which  might  be  very  greatly 
abused.  Take  what  has  already  happen* 
0d,  that  the  government  now  pay  the  fees 


for  prosecutions,  which  did  fall  on  the 
borough  fund ;  it  would  be  a  way  of  en- 
riching the  borough  fund  at  the  expense 
of  all  the  tax-payers  throughout  the  coun- 
try. They  say  the  fees  are  much  higher 
than  they  need  be ;  we  do  not  think  the 
clerk  of  the  peace  wants  more  than  660/.  a 
year,  but  we  will  tell  the  world  that  the 
clerk  of  the  peace  wants  6,000/.  a  year, 
and  we  will  tell  Her  Majesty's  Government 
that  prosecutions  ought  to  be  paid  for  at 
such  a  rate,  and  we  will  put  the  extra 
amount  into  the  purse  of  the  corporation. 
How  can  that  be  consistent  with  any  prin- 
ciple of  public  policy?  This  is  not  the 
case  of  illegality  which  is  raised  by  the 
demurrer.  The  question  of  illegality  raised 
by  the  demurrer  is  the  general  question  of 
public  policy,  whether  any  clerk  of  the 
peace  holding  office  during  good  behaviour, 
having  fees  attached  to  his  office,  can  alien- 
ate any  of  those  fees  to  any  human  beincr, 
or  whether  it  is  consistent  with  the  acts  of 
parliament  that  he  can  alienate  them  to  the 
persons  who  appoint  him.  But  there  is  an 
additional  ground  here  suggested,  why  in 
the  particular  case  before  me,  this  corpo- 
ration having  the  power  to  shift  the  table 
of  fees,  it  would  be  singularly  objeetiottable 
and  more  than  usually  obnoxious  to  the 
objection  on  the  ground  of  public  policy, 
that  persons  so  situated  should  have  this 
power.  There  was  a  case  suggested  which 
I  could  understand,  which  was  this.  Sup- 
posing, though  it  is  contrary  to  the  facts 
stated  on  the  hill,  that  all  the  fees  payable 
to  the  cleric  of  the  peace  were  payable  out 
of  the  borough  fund,  and  that  he  bad  no 
other  fees  to  receive,  then,  no  doobt, 
there  might  not  be  so  much  ground  for 
objection  in  saying,  we  are  content  to  pay 
you  in  the  shape  of  fees,  and  under  a 
table  of  fees  these  particular  sums,  but,  in 
reality,  we  shall  only  pay  you  a  salary 
because  it  would  be  reduced  to  a  mere 
matter  of  book-keeping.  The  beat  answer 
to  that  is,  that  it  is  not  any  suck  thing.  If 
it  were,  the  eourse  would  be  to  sweep  away 
the  table  of  fees  and  pay  the  salary.  I 
could  understand  an  act  of  parliament  say- 
ing, as  has  been  done  with  regard  to  many 
officers  of  this  court,  we  think  it  right  that 
the  public  shall  pay  a  certain  amount  of 
fees  still,  and  that  the  offioera  shall  accoant 
for  them ;  but  until  an  act  of  parliament  ia 
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passed  for  that  purpose  it  is  quite  plain 
that  a  munieipal  corporation  has  no  power 
to  deal  with  a  fund  in  that  way,  and  even 
if  the  whole  fees  happened  to  be  paid  out 
of  the  borough  fund,  which  they  are  not, 
I  question  whether,  within  the  authority 
of  the  act  of  parliament,  they  could-enter 
into  this  arrangement;  but  as  the  thing 
stands  at  present  there  are  none  paid  out 
of  the  borough  fund,  because,  in  reality, 
the  GoTernment  pays  the  bulk,  and  then 
there  are  the  other  fees. 

The  only  remaining  point  is,  with  refer- 
ence to  the  thirteenth  and  fourteenth  para- 
graphs.    First,  it  is  said,  the  clerk  of  the 
peace  has  the  fees  in  his  hands,  and  there- 
fore he  ought  to  account  for  them,  on  the 
principle  of  Sharp  v.   Taylor,     But  that 
is  not  so.    The  principle  of  public  policy, 
which  says  that  the  fees  are  inalienable, 
prevents  your  accounting  for  the  fees.     If 
the  defendant  had  executed  a  solemn  deed 
assigning  his  fees,   stUl  the  law  says  he 
cannot  part  with  them ;  they  are  necessary 
for  the  dignity  of  his  office,  and  he  must 
hold  them  whatever  may  be  the  conse- 
quences.   That  is  as  regards  the  fees.    As 
regards  the  salary,  it  might  possibly  be 
alleged   that   there   was   some   degree   of 
injustice  in  his  holding  both  the  salary 
and   the  fees.      Whether   that  might   be 
recovered  under  all  the  circumstances  of 
the  case   might  be  a   question.     If  the 
plaintiffs  wish  to  amend  their  bill  for  the 
purpose  of  trying  that,  I  have  not  the  least 
objection.     It  is  clear  that  upon  this  bill 
they  could  not  succeed,  on  account  of  the 
Statute  of  Limitations,  because  the  only 
payment  of  salary  is  alleged  thus :  that  on 
the  dlst  of  August  1852  the  defendant 
received  34/.  T^-  \d,  for  salary  due  to  the 
28th  of  May  1852,  and  at  the  time  when 
the  payment  for  salary  was  made,  that  is 
August  1852,  he  received  a  sum  of  2082. 
4s.  Ad*     That  being  more  than  six  years 
ago«  of  course  it  could  not  be  dealt  with 
upon  this  bill.     If  the  plaintiffs  think  it 
worth  while  to  amend  upon  that  point,  of 
course  I  shall  give  them  leave  to  amend. 
As  to  some  observations  of  Mr.  Rolt,  with 
respect  to  the  honesty  of  this  defence,  I 
am  bound  to  say,  in  justice  to  the  defen- 
dant, that  where  there  is  a  clear  objection 
as  there  is  in  point  of  law  to  the  bill,  the 
defendant  is  justified  in  raising  the  ques- 
Nxw  SxBiES,  XXYIIL— Ghako. 


tion,  and  in  getting  rid  of  the  suit  by 
raising  the  short  point.  The  question  of 
propriety  or  impropriety  of  conduct  hardly 
comes  into  consideration  on  demurrer.  It 
is  a  simple  question  on  the  point  of  law; 
nothing  else  is  raised,  and  nothing  else 
can  be  raised.  He  wishes  to  put  an  end  to 
a  suit  which  may  become  harassing,  and 
which  can  end  in  no  result,  and  I  cannot 
tell  on  demurrer  what  the  nature  of  the 
defence  may  be.  The  demurrer  will  be 
allowed,  with  liberty  to  amend. 


Stuart 
Feb 


r,V.C.\ 
.9.      J 


HANDLBT   9.   DAVIS   AND 
ANOTHER. 


Trutiees'  Relief  Act,  \%A1— Payment  of 
Legacy  into  Couri-^Coste. 

Where  the  truttees  of  a  legacy ,  given  for 
the  benefit  of  a  lady  for  life,  with  limitatione 
over,  one  of  such  trustees  being  also  the  rest* 
duary  legatee  under  the  will,  refused  to 
comply  with  the  request  of  the  tenant  for 
Ufe,  that  they  would  pay  the  legacy  into 
court  under  the  provisions  of  the  Trustees^ 
Relief  Act,  1847,  although  she  offered  to 
pay  the  costs  of  the  proceedings  for  that 
purpose,  and  she  consequently  instituted  a 
suit  and  obtained  an  order  for  payment  of 
the  fund  into  court,  the  costs  of  the  suit 
were  directed  to  be  paid  out  of  the  residue. 

This  was  a  suit  to  have  transferred  into  * 
court  a  sum  of  10,000^.,  and  the  stocks, 
funds  and  securities  in  which  the  same  had 
been  invested,  the  plaintiffs,  the  Hon. 
Caroline  Handley  and  her  second  son, 
an  infant,  claiming  to  be  entitled  thereto 
under  the  will  of  George  Trafford  Heald, 
deceased. 

By  the  will  in  question,  the  testator 
gave  all  his  real  and  personal  estate  to 
Daniel  Davis  and  Henry  Daniel  Davis, 
upon  trust  to  convert  the  same  into  money, 
and  out  of  the  money  so  produced  to  pay 
his  debts,  funeral  and  testamentary  ex- 
penses and  legacies,  and  invest  the  residue 
in  government  or  real  securities.  He  then 
directed  his  trustees,  in  the  first  place,  to 
set  apart  the  sum  of  10,000/.,  or  the  secu- 
rities on  which  the  same  should  have  been 
invested,  and  stand  possessed  thereof  upon 
trust  for  the  said  Hon.  Caroline  Handley, 
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during  her  life,  and  after  her  death  upon 
trust  for  her  said  second  son,  living  at  her 
decease,  in  case  he  should  attain  twenty- 
one,  with  other  limitations  over  in  favour 
of  her  children.  The  testator  then  gave  the 
residue  of  his  property  to  the  said  Henry 
Daniel  Davis. 

After  the  decease  of  the  testator  the  said 
trustees  set  apart  and  invested  a  sum  of 
10,000/.  out  of  his  residuary  estate,  pur- 
suant to  the  direction  contained  in  the  will. 

Subsequently,  and  in  May  1858,  the 
plaintiff,  the  Hon.  Caroline  Handley, 
through  her  solicitor,  requested  the  said 
trustees  to  pay  the  said  trust  fund  of 
10,000/.  into  court,  under  the  provisions 
of  the  Trustees'  Relief  Act  of  1847,  and 
offered  to  pay  their  costs  of  so  doing. 

To  this  request  the  trustees  declined  to 
accede,  alleging  that  the  sum  was  already 
invested  pursuant  to  the  trusts  of  the 
will ;  that  they  saw  no  reason  for  paying 
the  fund  into  court ;  and  they  declined  to 
take  a  proceeding,  the  effect  of  which 
would  be  to  divest  them  of  a  trust  which 
they  wished  to  execute.  The  bill  in  this 
suit  was,  consequently,  filed  against  the 
said  trustees  a6  defendants. 

The  case  now  came  on  to  be  beard  upon 
motion  for  decree. 

Mr,  Matins  and  Mr,  Nalder,  for  the 
plaintiffs,  asked  for  an  order  in  conformity 
with  the  prayer  of  the  bill,  that  the  sum 
of  10,000/.  might  be  paid  into  court,  free 
from  all  charges  of  investment ;  that  the 
same  when  paid  in  might  be  duly  invested, 
and  the  interest  of  such  investment  paid 
according  to  the  directions  of  the  will ; 
and  that  the  defendants  might  be  ordered 
to  pay  the  costs  of  the  suit. 

Mr,  Bacon  and  Mr,  Martindale^  for  the 
defendants,  admitted  that  the  plaintiffs  were 
entitled  to  have  the  fund  paid  into  court, 
and  they  withdrew  a  passage  in  the  answer 
of  the  defendants,  averring  the  suit  to  be 
unnecessary  and  improper.  They  sub- 
mitted, however,  that  inasmuch  as  the 
Trustees'  Relief  Act  of  1847  was  not  com- 
pulsory in  its  terms  upon  the  trustees,  but 
only  empowered  them  to  discharge  them- 
selves of  their  trust,  if  they  thought  (it,  by 
payment  of  the  fund  into  court,  they 
ought  not  to  be  made  to  bear  the  costs  of 
the  present  suit. 


Mr,  MalinSf  in  reply,  submitted  that 
though  the  Trustees'  Relief  Act  was  not 
compulsory  upon  the  trustees,  yet,  as  it 
afforded  a  cheaper  mode  of  getting  the 
fund  secured  in  court,  the  trustees,  by 
refusing  to  adopt  that  course  when  request- 
ed so  to  do  by  the  plaintiff,  and  putting 
her  to  the  more  expensive  coarse  of  insti- 
tuting a  suit  to  obtain  a  transfer  into 
court,  her  right  to  which  they  admitted  to 
be  unquestionable,  ought  to  be  made  to 
pay  the  costs  of  the  suit.  One  of  them, 
H.  D.  Davis,  the  residuary  legatee,  was  a 
professional  man,  and  must  have  been  well 
aware  that  this  question  of  costs  would  be 
raised. 

Stuart,  V.C.  said  that  upon  the  ques- 
tion of  costs,  the  fact  of  the  trustees  having 
declined  to  have  recourse  to  that  power 
which  the  legislature  had  given  to  them, 
was,  to  his  mind,  most  important.  The 
whole  argument,  on  behalf  of  the  trustees 
and  executors,  turned  upon  the  act  of  par- 
liament not  being  compulsory  ;  but  that 
had  very  little  to  do  with  the  question  as 
to  who  was  to  bear  the  costs  of  the  suit, 
when  a  cheaper  and  more  expeditious  mode 
of  proceeding  was  open  to  the  trustees. 
Soon  after  the  passing  of  the  Legacy  Act 
of  1797i  empowering  executors  to  pay 
into  court  a  legacy  given  to  an  infont, 
in  order  that  it  might  be  secured  for  the 
benefit  of  the  infant,  the  attention  of  the 
Master  of  the  Rolls  of  that  time  was  called 
to  the  effect  which  the  discretionary  power 
given  to  the  executors  by  that  act  would 
have  upon  the  costs  of  a  suit  to  have  a 
legacy  secured.  In  the  case  of  Whopham 
V.  fVinsfield {I),  the  Master  of  the  Rolls 
said,  *'  For  the  future  I  shall  not  give  the 
costs  in  such  a  case,  for,  since  the  late 
Legacy  Act  (2),  the  executor  has  nothing 
to  do  but,  under  that  act,  to  pay  the  legacy 
into  court,  and  then  he  has  done;  and  the 
infant,  when  of  age,  may  petition  for  it. 
That  ought  to  be  known,  as  it  will  save 
great  expense  and  prevent  the  hardship  to 
residuary  legatees."  By  the  hardship  dius 
alluded  to  was  meant  the  hardship  upon 
residuary  legatees  of  their  being  obliged 
to  bear  the  costs,  as  they  must  have  borne 


(1)  4  Yes,  630. 

(2)  36  Geo.  3.  c.  52.  a.  32. 
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them,  of  the  ordinary  suit  by  a  legatee  who 
was  desirous  of  having  his  legacy  appro- 
priated and  secured  under  the  jurisdiction 
of  the  Court.  The  principle  stated  by  the 
Master  of  the  Rolls,  in  fVhopham  v.  fVing^ 
fieU  applied  entirely  to  the  present  case. 
In  the  present  case  the  costs  of  the  suit  must, 
according  to  the  usual  course,  be  borne  by 
the  residuary  legatee.  The  costs  of  every 
suit  to  invest  and  secure  a  legacy  must  be 
borne  by  the  residuary  legatee,  unless  the 
assets  turned  out  to  have  been  so  dealt  with 
as  to  make  it  impossible  to  find  a  residue. 
Speaking  generally,  the  costs  of  a  suit  of 
this  kind  must  come  out  of  the  general 
residue  of  the  estate.  The  resid uary  legatee, 
who  was  here  the  trustee  and  executor 
himself,  had  wilfully  refused  to  have  re- 
course to  the  cheaper  mode  of  proceeding, 
and  had  wilfully  driven  the  legatees  to  a 
longer  and  more  expensive  course.  That 
alone  would  have  a  very  great  influence 
upon  the  discretion  of  the  Court  in  deciding 
the  question  of  costs.  He  was  of  opinion, 
therefore,  that  the  case  was  one  in  which, 
both  upon  the  ordinary  principle  of  the 
Court  and  upon  its  own  particular  circum- 
stances, the  costs  must  be  borne  by  the 
general  estate. 


KiNDERSLET 

March  5 


In  re  the  wrysgan 

SLATE      QUARRYING 

COMPANY,  ex  parte 

HUMBY. 


Company  —  Winding  vp  —  Contributory 
'"^Transferee  of  Shares. 

Upon  the  winding  up  of  a  company,  ear^ 
ried  on  upon  the  cost-book  principle,  it 
appeared,  by  their  deed,  that  shares  in  the 
company  would  pass  by  the  delivery  of  the 
certificates ;  but  no  shareholder  was  entitled 
to  a  dividend  unless  his  name  was  entered 
in  the  share  register^book,  A  shareholder, 
who  had  transferred  his  shares,  hut  whose 
transferee  had  not  been  registered,  was  held 
lobe  liable  as  a  contributory  of  the  company. 

The  above  company  was  established 
upon  the  cost-book  principle.  In  May 
1857  a  winding-up  order  was  made,  under 
the  acts  of  1848  and  1849.  By  the  com- 
pany's deed  it  was,  amongst  other  things, 


provided,  that  the  delivery  of  shares  should 
be  a  sufficient  transfer;  that  the  managing 
directors  and  purser  should  keep  a  share 
register-book,  and  enter  therein  the  names 
of  the  shareholders,  and  the  number  of  the 
shares  held  by  them ;  and  that  the  holders 
of  shares  might,  on  application  to  the 
purser,  require  their  shares  to  be  registered 
upon  giving  one  day*s  previous  notice  of 
their  intention.  It  was  also  provided,  that 
the  delivery  of  the  certificates  of  shares 
should  be  a  sufficient  transfer,  but  that  no 
holder  of  shares  should  be  entitled  to  divi- 
dends until  the  transfer  should  have  been 
registered ;  and  that  after  the  purser  should 
have  made  an  entry  in  the  register  of  the 
name  of  the  party  to  whom  any  shares 
should  have  been  transferred,  the  interest 
of  the  former  registered  shareholder  should 
cease,  and  he  or  she  should  be  thereby 
freed  from  all  liability. 

It  appeared  that  James  Humby  was  a 
registered  holder  of  certificates  for  260 
shares,  which  he  handed  over  to  Mr. 
Manuel,  a  broker,  and  at  the  same  time 
gave  notice  to  the  purser,  Mr.  Wilkinson, 
of  his  having  done  so  ;  but  did  not  inform 
him  of  the  name  of  the  person  to  whom 
they  were  transferred.  A  letter  was  then 
written  to  Mr.  Humby  by  the  purser,  re- 
questing the  name  of  the  transferee  ;  and 
Mr.  Humby  wrote  in  answer  that  he  could 
not  inform  him  of  the  name.  A  question 
was  now  raised,  upon  an  adjourned  sum- 
mons from  chambers,  as  to  the  liability  of 
Mr.  Humby  to  be  placed  upon  the  list  of 
contributories. 

Mr.  Baily  and  Afr.  De  Gex,  for  the 
official  manager,  contended  that  Mr. 
Humby *s  name  had  been  properly  placed 
upon  the  list  of  contributories.  He  had 
been  registered  as  the  holder  of  these  260 
shares  ;  and  although  he  had  transferred 
them  to  Mr.  Manuel,  that  transfer  had 
never  been  registered,  and  until  that  was 
done  Mr.  Humby  remained  liable. 

Mr,  Glasse  and  Mr,  W,  D,  Lewis  ap- 
peared for  Mr.  Humby,  and  submitted 
that,  under  the  provisions  of  the  society's 
deed,  the  transfer  of  shares  was  sufficient 
to  entitle  Mr.  Manuel  to  be  registered, 
and  Mr.  Humby  could  enforce  the  registry 
against  Mr.   Manuel.      The  transfer  was 
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complete  without  registry,  although  the 
transferee  could  not  obtain  the  dividends 
without  having  his  name  registered ;  but 
Mr.  Huraby  had  transferred  all  his  rights 
to  Mr.  Manuel,  who  was  now  the  only 
person  liable  to  the  company. 

The  following  cases  were  cited  : — 

GordofCs  case,  3  De  Gex  &  Sm.  249. 
Shaw  V.  Fisher,  2  Ibid.  11. 
Chartre$*  case,  1  Ibid.  581. 
In  re    The  Court  Grange  Silver  Lead 

Company,  ex  parte  De  Castro,  2  Jur. 

N.S.  1208. 
In  re  the  Mexican  and  South  American 

Mining  Company,  ex  parte  Barclay, 

27  Law  J.  Rep.  (n.s.)  Chanc.  660. 

KiNDERSLEY,  V.C. — The  various  phases 
of  absurdity  which  these  cases  present  are 
without  number,  and  it  is  a  marvel  how 
any  man  in  his  senses  can  risk  his  money 
by  becoming  a  member  of  these  companies, 
llie  provisions  of  this  company  are  some- 
what peculiar.  It  professes  to  proceed  on 
the  cost-book  principle,  and  the  certificates 
of  shares  pass  as  scrip,  and  any  man  who 
gets  possession  of  them  may  obtain  regis- 
tration ;  but  the  question  is,  whether  Mr. 
Humby,  who  was  a  registered  shareholder, 
has  discharged  himself  from  liability  to 
the  company  by  merely  transferring  the 
shares,  though  the  name  of  the  transferee 
has  not  been  registered.  It  appears  clearly 
that  the  holder  of  the  certificates  has  the 
property  in  the  shares ;  and  though  it  is 
not  provided  that  he  shall  not  become  a 
shareholder  until  he  is  registered,  still  that 
efiect  is  clearly  implied,  because  he  is  enti- 
tled to  no  dividend  until  his  name  is  entered 
in  the  register-book.  One  of  the  clauses 
of  the  deed  provides  that  when  the  entry 
is  made  in  the  register,  then  the  interest  of 
the  former  shareholder  ceases,  and  he  is 
freed  from  all  liability.  Nothing  can  be 
more  explicit  than  that  provision ;  but  the 
natural  inference  is,  that  until  the  name  of 
the  transferee  is  registered  the  former  holder 
remains  liable ;  and  there  is  nothing  in  the 
deed  or  in  law  which  can  make  his  liability 
cease  until  the  fresh  registry  is  effected.  It 
is  unnecessary  to  provide  that  the  party 
shall  continue  a  shareholder  until  the  act  is 
done  upon  which  alone  the  liability  passes 


to  another  party.  It  has  been  argued  that 
a  contract  must  be  implied  on  the  part  of 
Manuel  to  obtain  registration ;  but  neither 
party  ever  dreamed  of  such  an  obligation, 
and  the  shares  passed  in  the  same  manner 
from  hand  to  hand  until  the  bubble  burst. 
There  was  no  intention  on  the  part  of 
Humby  to  compel  Manuel  to  register ;  and 
suppose  Manuel  had  passed  the  shares  to 
another  person,  there  could  have  been  no 
object  in  Manuel  being  registered.  The 
whole  question,  however,  appears  to  me  to 
be  concluded  by  what  passed  between  Mr« 
Humby  and  the  purser  of  the  company, 
which  clearly  proves  that  Humby  did  not 
intend  to  take  any  steps  to  get  Manuel  to 
register  his  name.  He  thought  he  had 
done  all  that  was  necessary  to  get  rid  of 
his  shares,  when,  in  fact,  he  had  done  no 
such  thing.  His  name  must  therefore  be 
put  upon  the  list  of  contributoriea.  The 
costs  of  the  ofiicial  manager  will  come  out 
of  the  estate. 


M.R.      \ 
.81./ 


YESCOMBE  0.  LANDOR. 


May  5 

Judgment — Charge  on  Lands  under  1  ^ 
2  Vict.  c.  no,  — Tenant  for  Life— Im- 
pounding Interim  Rents. 

The  1^2  Vict,  c.  110.  declares  thai  a 
judgment  at  law  shall  not  be  enforced  for  a 
given  period,  but  a  Court  of  equiitf  wiU  in 
the  mean  time  restrain  trustees  from  paying 
to  the  debtor,  a  tenant  for  life,  the  income 
arising  from  the  property  affected  until  the 
charge  can  he  enforced, 

A  judgment  creditor  of  a  tenant  for  life 
of  real  estate  sued  out  an  elegit,  but  was 
unable  to  obtain  payment  of  his  demand^  as 
the  estates  were  vested  in  trustees.  Upon  a 
hill  by  the  judgment  creditor,  asking  for  ike 
aid  of  this  Court  to  obtain  satisfaction  of  his 
demand,'~-Ue\d,  that  he  was  entitled  to  am 
injunction  to  restrain  the  trustees  from  pay* 
ing  the  rents  and  profits  of  the  estates  to  the 
tenant  for  life  until  the  plaintiffs  were  in  a 
position  to  obtain  the  benefit  of  the  judgment. 

The  bill  in  this  case  was  filed »  by  the 
Rev.  Morris  Yescombe  and  Mary  Jane,  his 
wife,  against  Walter  Landor,  Robert  Lan- 
dor  and  Walter  Savage  Landor,  praying 
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for  a  declaration  that  a  judgment  obtained 
by  them  against  Walter  Savage  Landor 
was  a  valid  charge  upon  his  life  interest 
in  certain  estates,  called  **  Ipsley  Court," 
situate  in  the  county  of  Worcester,  and 
the  Llantony  estate,  in  the  county  of 
Monmouth •  It  also  prayed  the  aid  of  the 
Court  in  obtaining  the  benefit  of  an  elegit 
sued  out,  and  that  the  trustees  might  be 
restrained  from  paying  the  rents  to  him. 

The  plaintiffs,  in  an  action  for  libel, 
obtained  a  judgment  against  Walter  Savage 
Landor  for  1,362/. ;  it  was  entered  up  on 
the  Slst  of  January  1859,  and  registered 
on  the  7th  of  February  following. 

The  bill  alleged  that  Walter  Savage 
Landor  had  gone  to  Italy  to  avoid  pay* 
ment,  and  that  the  plaintiffs  had  sued  out 
an  elegit  upon  the  judgment;  but  that 
they  had  been  unable  to  execute  it  in  eon- 
sequence  of  the  defendant  not  having  any 
lands  vested  in  him  at  law ;  but  that  the 
plaintiffs  had  recently  discovered  that  the 
estates  called  Ipsley  Court  and  Llantony, 
the  former  alone  producing  about  1,200/. 
a  year,  were  vested  in  Walter  and  Robert 
Landor,  upon  trust  to  pay  the  rents  and 
profits  to  Walter  Savage  Landor  for  life, 
with  remainders  over. 

The  plaintiffs  gave  a  notice  of  motion 
that  the  trustees  might  be  restrained  from 
paying  the  rents  to  Walter  Savage  Landor. 
The  trustees  demurred  to  the  bill  for  want 
of  equity. 

Mr.  R.  Palmer  and  Mr,  C  Barber,  in 
support  of  the  demurrer.— The  estate  is 
equitable ;  a  bill  therefore  will  not  lie  to 
enforce  an  elegit.  The  1  &  2  Vict.  c.  110. 
ss.  13,  14.  would,  no  doubt,  after  the 
lapse  of  a  year,  give  an  equitable  charge ; 
but  in  the  mean  time  the  plaintiffs  had  no 
right  to  come  into  this  court  to  enforce 
their  judgment.  The  provision  in  the 
statute  was  for  the  year  equal  to  a  cove- 
nant for  quiet  enjoyment. — 

Water$  v.  Taylor,  2  Ves.  &  B.  299. 

2'he  Derbyshire  and  Staffordshire  RaiU 
way  Company  y.Bainbrigge,  15  Beav. 
146. 

Mr.  Follett  and  Mr*  Southgate,  for  the 
plaintiffs.— The  property  which  was  ulti- 
mately to  be  made  available  was  a  life 
estate ;    the   tenant  for  life  had  a  right 


to .  the  rents  from  year  to  year.  Did 
the  statute  1  &  2  Vict.  e.  110.  intend  that 
he  should  receive  all  the  rents*  without 
any  reference  to  the  ultimate  rights  of 
the  judgment  creditor?  The  act  con- 
tained nothing  which  prevented  the  Court 
from  protecting  the  rights  of  any  party 
who  had  or  might  have  an  interest  in  the 
estate.  The  plaintiffs,  therefore,  had  a 
clear  right  to  ask  the  Court  to  restrain  the 
trustees  of  this  estate  from  paying  over  the 
rents  which,  through  the  tenant  for  life, 
were  charged  with  the  payment  of  this 
debt.  A  judgment  creditor  was  entitled  to 
an  order  restraining  the  payment  of  the 
dividends  of  stock  to  a  debtor  who  was 
tenant  for  life— Wa/^s  v.  Jefferyes  (I).  An 
elegit  having  been  sued  out,  the  title  of  the 
judgment  creditor  against  the  real  estate 
was  complete  ;  but  his  power  of  suing 
was  restrained  for  six  months  in  respect 
of  stock,  and  for  twelve  months  in  respect 
of  land.  The  Court,  however,  would  assist 
him  in  dealing  with  his  legal  rights. — 

Smith  V.  Hurst,  10  Hare,  80 ;  s.  c.  22 
Law  J.  Rep.  (n.s.)  Chanc.  289. 

Smith  V.  Hurst,  1  Coll.  705. 

Mackinnon  y.  Stewart,  1  Sim.  N.S.  76; 
s.  c.  20  Law  J.  Rep.  (n.s.)  Chanc.  49. 

Bristed  v.  Wilkins,  3  Hare,  235. 

3^4  Fict.  e.  82. 

Jones  V.  Bailey,  17  Beav.  582. 
But  though  the  judgment  creditor  was 
restrained  from  immediately  having  the 
benefit  of  his  charge,  still  the  Court  would 
prevent  the  property  from  being  dete- 
riorated or  wasted ;  it  would  not  allow 
a  house  subject  to  such  a  charge  to  be 
pulled  down.  It  would  also  interfere  when 
there  was  an  expiring  interest — as,  for 
instance,  long  annuities  which  expire  next 
year — if  it  did  not,  a  judgment  creditor 
would  get  nothing.  The  1  &  2  Vict.  c.  1 10. 
was  a  remedial  statute,  given  in  lieu  of  the 
right  to  take  the  creditor  in  execution. 
The  plaintifi*s  were  told  that  they  must 
take  under  the  statute ;  but  they  were  not 
told  how  the  Statute  of  Frauds  (29  Car. 
2.  c.  3.)  required  the  execution  of  the 
elegit.  The  sheriflT,  however,  was  not  in 
possession,  and  the  act  did  not  put  him  in 
possession  ;  the  creditor  was  merely  left  to 
bring  an  ejectment. — 

(1)  3  Mac.  &  G.  872 ;  8.  c  20  Law  J.  Rep.  (n.s.) 
Chanc.  659. 
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1  ArchhoWi  Practice,  649,  10th  ed. 
Taylor  v.  Cole,  3  Term  Rep.  292. 
Jeffenon  v.  Dawson,  3  Keb.  243. 
Neate  v.  the  Duke  of  Marlborough,  9 
Sim.  60 ;  s.  c.  3  Myl.  &  Cr.  407. 
The  plaintiff  stated  his  inability  to  get  re- 
lief at  law,  and  he  asked  the  aid  of  the  Court. 
The  17  &  18  Vict.  c.    125.  s.   61.   gave 
further  benefits  to  judgment  creditors ;  it 
empowered  them  to  attach  an  equitable 
debt  in  the  hands  of  trustees.     The  relief 
was    analogous    to    that    given    by    the 
Statute  of  Frauds.    The  bill,  therefore,  was 
sustainable :  were  it  not  so,  W.  S.  Landor 
would  have  power  to  avoid  payment  of  the 
dfcbt. — 

Gore  v.  Bowser^  3  Sro.  &  6if.  1  ;  s.  c. 

24  Law  J.  Rep.  (n.s.)  Chanc.  316, 

440. 

Bennett  v.  Powell,  3  Drew.  326 ;  s.  c. 

24  Law  J.  Rep.  (n.s.)  Chanc.  736. 

Harris  v.  Davison,   15  Sim.  128 ;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  255. 
Prideaux  on  Judgments,  70,  ei  seq.  4th 
edit. 

Mr,  Palmer,  in  reply.— The  charge  is  a 
cumulative  security  upon  real  estate,  but 
there  are  no  means  of  reaching  stock  or 
funds  except  by  a  charging  order,  and 
whether  legal  or  equitable  it  must  be  exe- 
cuted in  this  court.  Can  the  plaintiffs  do 
anything  equivalent  to  taking  possession  f 
There  was  no  charge  upon  the  present  rents. 
There  was  no  allegation  that  the  elegit  could 
not  be  executed :  on  the  contrary,  it  was 
clear  that  it  could  be  executed  at  law,  and 
the  plaintiffs  have  no  defence  against  the 
demurrer.  By  means  of  the  sheriff,  the  plain- 
tiff could  have  got  possession  of  the  estates 
by  virtue  of  the  Statute  of  Frauds,  29  Car.  2. 
c.  3.  s.  10.  It  was  said  that  in  all  cases  of 
trust  relief  must  be  obtained  in  this  court, 
but  no  such  case  had  been  cited,  and  the 
statute  last  mentioned  negatived  the  alle- 
gation.— 

Harris  v.  Pugh,  4  Bing.  335 ;  s.  c.  5 
Law  J.  Rep.  C.P.  189. 

Doe  d.  Hull  V.  Greenhill,  4  B.  &  Aid. 
684. 

Harris  v.  Booker,  4  Bing,  97  ;  8.  c.  5 
Law  J.  Rep.  C.P.  92. 

May  31. — The  Master  of  the  Rolls. 
— The  decision  in  Watts  v.  Jefferyes  was 


made  upon  a  sum  of  stock,  but  it  equally 
applies  to  land.  The  distinction  insisted  oa 
between  stock  and  land  was  that  the  one  can 
be  dissipated,  while  the  other  cannot ;  that 
distinction,  it  was  said,  is  recognized  and 
provided  for  by  the  1  &  2  Viet.  c.  110. 
s.    15,  through  a  distringas.     No  similar 
provision  was  mentioned  aa  to  land  :  that 
cannot  be  parted  with  to  any  one,  since  the 
register  becomes  notice.     I  reserved  my 
judgment  to  consider  this  point;  the  result 
is,  that  I  think  the  supposed  distinction 
between  stock  and  land  is  not  to  be  found 
in  the  act,  and  cannot  be  justified  on  prin- 
ciple.   Where  the  debtor  is  entitled  to  an 
absolute  interest,  whether  in  stock  or  land, 
the  creditor  cannot  affect  the  income  during 
the  six  months  or  the  year,  as  the  case  may 
be ;  but  where  the  interest  is  for  life,  the 
subject-matter  charged  consists  of  the  in» 
come  only,  and  it  is  constantly  decaying. 
In  Watts  V.  Jefferyes,  Lord  Truro  said,  '*It 
is  clear  the  judgment  debtor  would  not  be 
entitled  to  any  benefit  from  the  stock  after 
service  of  notice  of  the  order,  even  during 
the  six  months  allowed  for  redemption; 
and  I  think  it  is  equally  clear  that  the 
debtor  is  not  entitled  to  intermeddle  with 
the  dividends,  and  especially  as  the  charg- 
ing order  is  to  have  the  same  effect  as  a 
charge  made  by  the  debtor  himself;  and  it 
is  obvious  that  if  the  debtor  had  charged 
the  dividends  he  could  not  be  entitled  to 
receive  them  after  such  charge,  although 
by  the  terms  or  effect  of  the  instrument 
the   party,  entitled  to  the  benefit  of  the 
charge  might  be  restrained  from  enforcing 
it  during  six  months.    If  the  respondent's 
interpretation  of  the  statute  is  correct,  the 
security   of  the  creditor  would   be  very 
different  when   the  debtor  is  entitled  to 
the  dividends  from  what  it  is  when  such 
debtor  is  entitled  to  the  stock.    No  part  of 
the  security  upon  the  stock  could  be  di- 
minished; but  if  the  dividends  which  should 
accrue  during  the  six  months  might  be 
received  by  the  debtor,  the  security  of  the 
judgment  creditor  would   be  diminished 
pro  tanto,  and  it  might  constitute  the  whole 
interest  of  the  debtor.     The  correct  con- 
struction of  the  proviso  seems  to  be,  that 
although  no  steps  can  be  taken  to  enforce 
immediate  payment  of  the  debt  by  real- 
izing the  security,  yet  that  the  judgment 
creditor  may  in  the  mean  time,  by  force  of 
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the  order,  prevent  the  security  given  him 
by  the  statute  from  being  defeated  or  di- 
minished pro  tafi/o,  by  stopping  payment 
to  the  debtor  of  part  of  his  security. 
When  the  debtor  is  entitled  to  the  divi- 
dends only,  the  payment  of  any  part  of 
such  dividends  to  him  is,  in  fact,  equiva- 
lent to  a  transfer  of  part  of  the  capital 
when  he  is  entitled  to  the  capital."  This 
applies,  in  principle,  equally  to  land.  It 
is  true  that  in  the  case  suggested  of  a  mort- 
gage of  a  life  interest,  with  a  proviso  against 
entry  for  twelve  months,  the  Court  will 
allow  the  mortgagor  to  receive  the  rents, 
but  that  depends  on  the  terms  of  the 
contract.  The  question  here  is,  not  what 
is  the  contract,  but  what  construction 
is  to  be  put  on  the  1  &  2  Vict.  c.  110? 
The  statute  is  silent  as  to  the  dividends 
of  stock,  and  yet  when  the  subject  of 
the  charge  was  a  life  interest,  Lord 
Truro  held,  that  the  debtor  could  not  take 
the  intermediate  dividends;  the  subject- 
matter  is  the  rent  of  an  equitable  life 
interest  in  real  estate.  There  can  be  no 
practicable  charge  on  rents  which  have 
been  paid  to  the  debtor.  The  statute  says 
there  is  to  be  a  charge.  It  also  says  that 
the  creditor  is  not  to  proceed  to  get  the 
benefit  of  the  charge  until  after  a  year. 
If  the  debtor  were  to  die  within  the  year 
the  creditor  would  get  nothing,  although  the 
act  gives  him  an  express  charge,  unless  the 
Court  was  to  interfere  to  stop  the  payment 
of  the  rents.  If  the  debtor  had  an  estate 
of  inheritance,  the  Court  would  interfere  to 
prevent  the  destruction  by  pulling  down  a 
house  or  the  like.  But  the  case  of  a  life 
interest  is  stronger,  because  the  inheritance 
could  not  be  absolutely  destroyed,  while 
the  receipt  of  the  income  would  enable  the 
debtor  if  he  died  within  the  year  to  dissi- 
pate the  whole  subject  of  the  charge.  I 
am,  therefore,  of  opinion  that  the  judgment 
creditor  is  entitled  to  have  the  rents  im- 
pounded in  the  hands  of  the  trustees  until 
he  is  in  a  position  to  institute  proceedings 
to  obtain  the  benefit  of  the  charge  under 
the  statute.  The  demurrer  must  be  over- 
ruled, and  the  injunction  granted  to  re- 
strain the  trustees  from  paying  the  rents 
to  the  judgment  debtor. 


Full  Covbi*'^ 
OF         f    In 


Appeal. 


re  THE  ROTAL  BRITISH 


July  16.  3 


BANK,  ex  parte  mixer« 


Compant/'^Win^ng  vp^-^Contrihutor^''^ 
Fraud* 

Under  a  supplemental  charier  a  hanking 
eompany^  being  empowered  to  issue  new 
shares^  a  fraudulent  report  of  the  company's 
affairs  was  made  hy  the  directors^  and 
adopted  at  a  general  meeting  of  the  share- 
holders.  In  June  1856  M,  a  customer  of 
the  bankf  took  twelve  of  these  new  shares^ 
executed  the  deed,  and  received  the  share 
certificates.  In  the  next  return  to  the  Stamp 
Office  his  name  was  not  inserted  as  a  share- 
holder^  and  in  the  monthly  balance-sheet  the 
sum  paid  by  him  for  the  shares  was  treated 
as  a  debt  from  the  bank.  In  his  pass- 
book he  was  credited  with  interest  ai 
41,  per  cent,  upon  the  sum  he  had  paid  on 
account  of  the  shares,  M,  also  attended 
two  meetings  of  shareholders.  In  September 
1856  the  bank  stopped  payment,  all  the  new 
shares  not  having  been  issued,  and  the  affairs 
of  the  company  were  afterwards  ordered  to 
be  wound  up  ;«-Held,  that  M.  was  a  contri- 
butory in  respect  of  the  twelve  shares,  and 
was  not  entitled  to  claim  as  a  creditor  in 
respect  of  the  deposit  paid  for  his  shares. 

This  case,  involving  a  question  similar 
to  that  in  Brock welPs  ease  (1)  and  Ex 
parte  Nicol  (2),  came  on  to  be  heard  upon 
two  points :  viz.,  first,  whether  Mr.  Mixer 
was  properly  a  contributory  in  respect  of 
twelve  shares  taken  by  him  under  the  sup- 
plemental charter  of  the  Royal  British 
Bank;  and,  secondly,  whether  he  was 
entitled  to  claim  as  a  creditor  for  the  sums 
paid  by  him  by  way  of  deposit  upon  taking 
those  shares. 

Mr,  Giffard  and  Mr.  FUld,  for  Mr. 
Mixer,  contended,  first,  that  the  shares 
taken  under  the  supplemental  charter  were 
conditional  only,  provided  the  full  amount 
intended  to  be  raised  under  it  was  so  raised. 
The  issue  of  the  shares  under  this  charter 


(1)  4  Drew.  205 ;  s.  c.  26  Law  J.  Rep.  (k.s.) 
Chanc.  855. 

(2)  jinte,  p.  257. 
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was  never  completed  ;  and  the  sums  paid 
in  respect  of  those  issued  were  treated  as 
loans  to  the  bank  at  interest  until  the 
entire  issue  should  be  completed.  The 
issue  to  Mr.  Mixer  was  on  the  13th  of  June 
1856,  when  he  executed  the  supplemental 
deed,  and  the  last  return  to  the  Stamp 
Office  of  the  shareholders'  names  previous 
to  the  stoppage  of  the  bank  was  on  the 
28th  of  June,  and  that  return  did  not 
include  Mr.  Mixer's  name.  The  monthly 
balance-sheet,  published  on  the  SOth  of 
June  1856,  described  Mr.  Mixer's  deposits 
as  an  amount  due  from  the  bank  ;  and  in 
Mr.  Mixer's  pass-book,  he  having  been 
previously  a  customer  of  the  bank,  he  was 
credited  with  interest  on  his  deposit,  the 
last  entry  being  on  the  28th  of  August. 
On  the  3rd  of  September  1856  the  bank 
stopped  payment.  Where  a  prospectus 
has  been  issued,  representing  that  a  defi- 
nite amount  is  to  be  the  capital,  the  persons 
to  whom  allotments  of  shares  have  been 
made  could  not  be  taken  to  have  become 
shareholders,  except  upon  the  terms  that 
the  whole  capital  had  been  subscribed. — 
Noekells  v.  Crosby ^  3  B.  &  C.  814. 
Fox  V.  CUflon,  6  Ring.  776 ;    s.  c.  9 

Law  J.  Rep.  (n.s)  C.P.  257. 
Piekford  v.  Davis,  5  Mee.  &  W.  2. 
fVaUtab  v.  SpoUiswoode^  15  Ibid.  501, 

515  ;    s.  c.  15  Law  J.  *  Rep.  (n.s.) 

Exch.  193. 
Wontner  v.  Shairj>,  4  Com.  B.  Rep. 

404;    8.  c.  17  Law  J.   Rep.  (n.s.) 

C.P.  38. 
Jarrett  v.  Kennedy^  6  Ibid.  319. 
Chaplin  v.  Clarke,  4  Exch.  Rep.  403. 
Ashpiiel  V.  Sercombe,    5    Ibid.    147$ 

8.  c.  19  Law  J.  Rep.  (n.s.)  Exch.  82. 
According  also  to  the  terms  of  the  charter, 
there  could  be  no  holding  of  shares  unless 
the  whole  amount  was  paid  up — 7  ^  8 
Vict.  c.  113.  8,  5.  As  to  the  invalidity  of 
the  transaction,  on  the  ground  of  fraud, 
they  referred  to  BroekwelVa  can. 

Mr.  Glasae  and  Mr.  W.  D,  Lewis,  for 
the  official  manager. — The  subscriptions 
for  new  capital  under  the  supplemental 
charter  was  not  conditional ;  each  share 
was  to  have  a  separate  existence  when 
issued,  and  did  not  depend  upon  the  issue 
of  the  whole  number.     The  supplemental 


charter  required  shareholders  to  execute 
the  deed,  and  that  execution  was  the  con« 
tract  of  partnership.  Any  objection  to 
the  charter  itself  was  a  matter  between  the 
Crown  and  the  bank,  not  between  the 
shareholders  and  the  bank — Macbride  v. 
Lindsay  (3).  At  the  payment  of  the  last 
dividend  the  old  shareholders,  and  the 
allottees  of  new  shares,  had  eqnally  il 
per  cent. ;  but  previously  the  old  share- 
holders had  61.  per  cent,  and  the  new  4l. 
per  cent.  These  dividends  had  been  re- 
ceived by  Mr.  Mixer,  who  had  attended 
two  meetings  of  shareholders.  Mr.  Mixer 
had  certificates  of  his  shares,  which  he 
might  have  sold  in  the  market.  As  to  the 
fraud  practised  on  Mixer,  the  case  would 
be  governed  by — 

Clarke  v.  Dickson,  27  Law  J.  Rep. 
(n.s.)  Q.B.  223. 

The  Deposit  and  General  Life  Assur* 
ance    Company  v.   Ayseough,  6  £. 

6  B.  761  ;  S.C.  26  Law  J.  Rep. 
(n.s.)  Q.B.  29. 

Mr,  J.  Browne,  for  the  assignees  of  the 
bank,  as  the  creditors*  representatives,  con- 
tended that,  supposing  Mr.  Mixer  had  been 
defrauded,  he  could  not  now  rescind  the 
contract ;  and  referred  to— 

Henderson  v.  the  Royal  British  Bank, 

7  E.    &  B.   356 ;    s.  c.    26   Law 
J.  Rep.  (n.s.)  Q.B.  112. 

Powis  V.   Harding,   1   Com.  B.  Rep. 

N.S.  533;  s.c.  26  Law  J.  Rep. (n.s.) 

C.P.  107. 
Daniell  v.  the  Royal  British  Bank,  \ 

Hurl.  8c  N.  681. 
White  V.   Garden,  10  Com.  B.  Rep. 

919;  s.c.  20  Law  J.   Rep.  (n.s.) 

C.P.  166. 
Stevenson  v.  Newnham,   13  Ibid.  285 ; 

s.c.  22  Law  J.  Rep.  (n.s.)  C.P.  110. 
Blackburn  v.  Smith,  2  Exch.  Rep.  783; 

8.  c.  18  Law  J.  Rep.  (n.s.)  Exch. 

187. 

Mr.  Field  was  heard  in  reply. 

The  Lord  Chanc&llor  said,  that  be 
was  of  opinion  that  Mixer  was  not  entitled 


(3)  9  Hare,  574;  8.C.22  Law  J.  Rep.  (M>) 
Chanc.  165. 
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to  prove  for  the  amount  he  had  paid,  and 
that  he  ought  to  remain  on  the  list  of  con- 
trihutoriea.  In  June  1856  he  hecame  a 
shareholder;  he  received  the  certificates 
of  his  shares,  and  he  executed  the  deed. 
What  had  heen  relied  on  as  to  the  supple- 
mental charter  was  between  the  Crown  and 
the  directors,  and  did  not  affect  the  share- 
holders. It  was  quite  clear  that  the  con- 
struction contended  for  by  Mr.  Giffard,  as 
to  the  conditional  nature  of  the  allotment, 
did  not  apply  to  all  the  sums  being  sub- 
scribed, but  to  the  sums  to  be  paid  on  each 
allotment.  It  would  be  quite  monstrous 
to  say  that  the  allotment  of  particular 
shares  should  depend  upon  what  happened 
between  the  directors  and  other  persons. 
It  was  then  said  that  there  was  fraud.  No 
doubt,  there  was  gross  fraud ;  and  his 
Lordship  had  no  doubt  that  it  was  through 
that  fraud  that  Mixer  was  induced  to  take 
the  shares.  But  if  this  were  the  fraud  of  the 
company,  he  could  not  rescind  the  con- 
tract. Where  there  was  a  contract  tainted 
with  fraud,  it  was  not  necessarily  void  ; 
but  the  party  defrauded  might  repudiate  it, 
if  he  did  it  on  the  discovery  of  the  fraud, 
and  parties  could  be  placed  in  the  same 
position  in  which  they  were  before.  In 
this  case  Mr.  Mixer  acted  on  the  contract; 
he  executed  the  deed,  received  dividends 
on  his  shares,  which,  although  called  in- 
terest, was,  in  some  sense,  a  benefit.  He 
had  the  certificates  of  his  shares,  which  he 
had  a  right  to  sell.  He  attended  meetings 
of  the  shareholders,  and  thus  declared  that 
he  was  a  shareholder  ;  and  even  after  the 
bankruptcy  he  did  not  repudiate  the  con- 
tract, but  in  a  letter  to  the  directors  stated 
that  he  was  not  well  used.  His  name 
must,  therefore,  be  placed  on  the  list  of 
contributories. 

Lord  J^jstice  Knight  Bruce  said,  that 
Mr.  Mixer  was  manifestly  a  contributory, 
and  not  a  creditor  of  the  company. 

Lord  Justice  Turner  said,  that  his 
only  doubt  had  been  as  to  the  payment  of 
interest ;  but  it  appeared  to  be  plain  that 
Mixer  was  to  have  interest  until  the  full 
amount  of  the  shares  was  paid  up. 


Kindersley,V.C. 
Feb.  15. 


} 


MOODiE  r.  bannister. 


Niw  SiBiBs,  XXVIIL— CHAira 


Statute  of  Limitations^^ Acknowledgment 
of  Debt. 

A  bond  was  executed  in  1821,  and  the 
obligee  having  claimed  against  the  estate  of 
the  surety  in  the  bond  more  than  twenty 
years  after  the  debt,  it  was  held,  that  an 
acknowledgment  of  the  debt,  in  the  answer 
of  the  executrix  of  the  surety,  was  sufficient 
to  take  the  case  out  of  the  Statute  of  Limit- 
ations, 

This  case  came  on  upon  an  adjourned 
summons  from  chambers. 

On  the  30th  of  November  1821  a  bond 
was  executed,  by  which  John  Bannister  and 
John  William  Bannister  became  jointly 
and  severally  bound  to  George  Heasley  in 
the  sum  of  600/.,  to  repay  to  the  said 
G.  Heasley  the  sum  of  299/.  on  the  30th 
of  November  1824,  with  interest  in  the 
mean  time  at  the  rate  of  5/.  per  cent,  per 
annum.  The  above  sum  was  paid  to  J.  W. 
Bannister,  the  said  J.  Bannister,  his  father, 
having  joined  in  the  bond  by  way  of  surety 
for  his  son.  J.  Bannister  died  in  the  year 
1825,  and  J.  W.  Bannister  died  in  1829. 
The  money  secured  by  the  bond  remained 
unpaid,  and  no  interest  had  been  received 
by  the  obligee  since  the  20th  of  February 
1827. 

Under  the  will  of  J.  Bannister,  the 
father,  Esther  Bannister  was  appointed 
executrix.  A  suit  was  instituted  for  the 
administration  of  the  estate  of  J.  W.  Ban- 
nister in  the  year  1839;  and  in  this  suit 
the  bond  was  proved,  but  no  portion  of  the 
debt  was  recovered. 

A  suit  was  also  instituted  to  administer 
the  estate  of  J.  Bannister,  the  father,  under 
which  the  claim  was  now  made  in  respect 
of  the  bond  debt  and  interest  from  the  time 
of  the  last  payment.  The  defence  set  up 
to  this  claim  was,  that  the  debt  was  barred 
by  the  Statute  of  Limitations. 

The  claimant,  however,  rested  his  case 
upon  the  admissions  made  by  Esther  Ban- 
nister in  certain  letters  written  by  her  to 
the  obligee,  and  in  her  answer  filed  in  this 
suit. 

The  admissions  relied  upon  were  as  fol- 
lows.— A  letter,  written  by  Esther  Ban- 
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nister  to  G.  Heasley,  dated  the  2nd  of 
August  1826,  in  the  following  words  : — 

"  Dear  Sir, — My  brother  John  has  in- 
formed me  that  his  late  father  and  himself, 
some  years  since,  became  bound  to  you  for 
the  sum  of  300/.  and  interest  to  secure 
that  sum  advanced  by  you  for  a  friend  of 
my  mother's.  I  therefore  think  it  right 
to  inform  you  that,  if  neither  my  brother's 
friend  nor  himself  attend  to  this  engage- 
ment, I,  as  my  father's  executrix,  will  not 
neglect  it." 

Another  letter,  by  Esther  Bannister  to 
Mr.  G.  Heasley,  dated  the  7th  of  February 
1852,  was  as  follows :— • 

*^  Dear  Sir, —  I  have  this  day  heard  from 
Messrs.  Bolton,  who  inform  me  that  the 
suit  you  mention  is  for  the  administration 
of  my  late  father's  estate,  and  under  it  you 
will  have  an  opportunity  of  proving  your 
debt  at  the  proper  time." 

The  answer  of  Miss  Bannister  in  this 
suit  contained  the  following  passage :— - 

*'  I  say  the  only  debt  of  the  testator 
(John  Bannister)  which  remains  unpaid  is 
a  debt  of  299/.,  with  a  considerable  arrear 
of  interest,  owing  to  G.  Heasley  on  the 
testator's  bond,  and  such  debt  has  not 
hitherto  been  paid,  because  the  testator 
was  a  party  to  the  said  bond  as  surety 
only  for  J.  W.  Bannister,  who  died  in 
1829." 

G.  Heasley  carried  in  his  claim  before 
the  Chief  Clerk,  who  decided  against  the 
claim  on  the  ground  that  it  was  barred  by 
the  Statute  of  Limitations. 

The  question  was  then  adjourned  into 
eourt  for  argument,  as  to  whether  the 
above  admissions  were  sufficient  to  take 
the  case  out  of  the  statute. 

Mr.  Dickinson  appeared  in  support  of 
the  claim,  and  contended  that  the  admis- 
sions in  the  letters  and  the  answer  of  Miss 
Bannister   were   sufficient   to   revive    the 
debt,  and  to  take  the  case  out  of  the  Statute 
of  Limitations.  He  referred  to  the  follow- 
ing statutes  and  authorities  :-^ 
21  Jac.  1.  c.  16. 
9  Geo.  4.  c.  14.  s.  1. 
3  4*  4  Will.  4.  e.  42.  ss.  3,  5. 
Halliday  v.  Ward,  3  Campb.  32. 
Roddam  v.  Motley,  1  De  Gex  &  Jo.  1 ; 
8.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 
438. 


Barhworth  v.  Young,  4  Drew.  1 ;  a.  e. 
26  Law  J.  Rep.  (n.s.)  Chanc.  153. 
Hill  V.  Walker,  4  Kay  &  J.  166. 
StahUehmidt  v.  Lett,  1  Sm.  &  Gif.  415. 

Mr,  Langworihy,  for  the  residuary  legSp 
tee,  opposed  the  claim,  on  the  ground  that 
it  was  barred  by  the  statutes,  and  cited  — 
Clark  v.  Hougham,  2  B.  &  C.  149. 
Bryan  v.  Horseman,  4  East,  599. 
Baillie  v.  Lord  Inehiquin,  1  Esp.  435. 
Tanner  v.  Smart,  6  B.  &  C.  603;  8.c. 

5  Law  J.  Rep.  K.B.  218. 
Shewen  v.  Vanderhorst,  1  Russ.  &  M. 
347. 

Mr,  Speed  appeared  for  the  executrix, 
and  cited — 

Hart  V.  Prendergast,  14  Mee.  &  W. 

741  ;  s.  c.  15  Law   J.  Rep.   (n.s.) 

Exch.  223. 
Linsell  v.  Bonsor,  2  Bing.  N.C.  241. 
Kennett  v.  Milbank,  8  Bing.  38  ;  s.  c. 

1   Law  J.  Rep.  (n.s.)  C.P.  8 ;    1 

Mo.  &  Sc.  102. 
Balchelor  v.  Middleton,  6  Hare,  75. 
Holland  v.  Clark,  1  You.  &  C.  CO.  151. 
Stansfield  v.  Hobson,  16  Beav.  236; 

s.  c.  22  liaw  J.  Rep.  (n.s.)  Chanc. 

457  ;  3  De  Gex,  M.  &  G.  620.. 
Briggs  v.  Wilson,  5  DeGex,  M.  &  G.  12. 
Atkins  V.  Tredgold,  2  B.  &  C.  23. 

KiNDERSLET,  V.C. — There  is  no  dispute 
but  that  the  claimant  is  a  creditor  unless 
he  is  barred  by  the  Statute  of  Limitations. 
That  statute  was  set  up  by  the  plaintiff  in 
chambers,  and  the  question  is,  whether  it 
is  a  good  bar.  Although  the  executrix 
has  not  set  up  the  statute,  it  is  clear  that 
the  residuary  legatee  is  not  precluded 
from  doing  so.  It  is  admitted  that  more 
than  twenty  years  have  elapsed  since  the 
bond  became  payable.  The  letters  written 
in  1826  and  1852  are  neither  of  them  a 
sufficient  acknowledgment  of  the  debt. 
If  a  man  demands  a  debt,  the  merely  say- 
ing *'  Prove  your  debt "  does  not  amount 
to  an  acknowledgment.  Upon  the  answer, 
as  far  as  terms  can  go,  nothing  can  be 
imagined  more  distinct,  but  the  question. 
whether  such  acknowledgment  comes  with- 
in the  statute,  depends  upon  the  construc- 
tion of  the  3  &  4  Will.  4.  c.  42.  s.  5. 
The  3rd  section  of  the  21  Jac.  1.  c.  16. 
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does  not,  in  terms,  exclude  debts  on  bond. 
The  word  **  acknowledgment/*  however,  is 
not  used  ;  but  the  Courts  have  held,  that, 
where  not  only  the  original  contract — whe- 
ther by  bill  of  exchange  or  otherwise — is 
relied   upon,  but  also   some   subsequent 
act,  that  must  be  such  an  act  or  acknow- 
ledgment as  would,  according  to  the  lan- 
guage, be  a  cause  of  action,  which  must 
have  arisen  within  six  years.    That  which 
amounts  expressly  or  impliedly  to  a  pro- 
mise to  pay  amounts  to  a  cause  of  ac- 
tion ;  and  therefore,  if  a  promise  to  payis 
a  cause  of  action,  and  if  that  is  made 
within  six   years,  it  is  protected  by  the 
statute.     An  acknowledgment  of  the  ex- 
istence of  a  debt  is  not  necessarily  either  a 
contract  or  a  promise  to  pay,  and  there 
can  only  be  a  cause  of  action  where  there 
is  a  promise  to  pay.     It  might  or  it  might 
not  amount  to  such  promise,  although  it 
may  be  a  perfect  acknowledgment  of  the 
existence  of  the  debt.     Suppose  A.  claims 
a  debt,  and  the  debtor  tells  his  wife  or  son 
or  friend  that  he  owes  it,  how  could  that 
amount  to  a  promise  to  pay  to  the  claim- 
ant, although,  under  some  circumstances, 
such  an  acknowledgment  might  amount 
to  a  promise  ?     The  Courts,  indeed,  have 
gone  so  far  as  to  decide  that  an  acknow- 
ledgment of  a  debt  does  amount  to  a  pro- 
mise to  pay,  and  is  therefore  a  good  cause 
of  action ;  but  that  is  now,  happily,  altered. 
It  is  not  necessary  to  go  into  the  cases ; 
there  is  no  dispute  upon  them.  Then,  as  to 
Lord  Tenterden*s  Act  (9  Geo.  4.  c.  14). 
The  1st  section  requires  the  acknowledg- 
ment to  be  in  writing,  the  act  being  framed 
with  a  view  to  the  state  of  the  law  then 
existing ;  and,  with  respect  to  simple  con- 
tract debts,  it  declares  that  such  acknow- 
ledgment must  be  in  writing,  signed  by  the 
party  chargeable  thereby ;  the  effect  being, 
that  whereas,  previously,  a  mere  parol  or 
verbal  acknowledgment  might  amount  to 
a  promise  to  pay,  and  therefore  a  cause  of 
action,  it  must  in  future  be  in  writing. 
With  respect  to  specialty  debts,  a  bond 
creditor  can  claim  his  debt  forty  or  a  hun- 
dred years  after  it  has  been  incurred,  there 
being  no  bar  in  time.    Courts  of  law,  how- 
ever, not  only  with  respect  to  debts  but 
other  matters,  have  held  the  doctrine  of  pre- 
suniption  after  a  certain  lapse  of  time,  and 
a  jury  has  been  directed,  after  twenty  years, 


to  presume  payment.  This,  however,  is 
capable  of  being  rebutted  by  evidence.  It 
is  a  necessary  consequence,  that  any  evi- 
dence of  acknowledgment  by  the  debtor 
was  sufficient,  for  he  could  not  ask  the 
Court  or  jury  to  presume  payment  when 
he  had,  by  writing  or  otherwise,  acknow- 
ledged the  debt,  and  therefore,  evidence 
of  acknowledgment  even  to  third  persons, 
was  admitted,  but  that  did  not  necessarily 
amount  to  a  cause  of  action.  Then,  as»to 
the  two  sUtutes,  3  &  4  Will.  4.  c.  42.  and 
8  &  4  Will.  4.  c.  2'7.  The  purport  of  the 
first  statute  is,  in  the  3rd  section,  in  very 
nearly  the  .same  words  as  the  statute  of 
James,  to  make  the  bar  apply  to  specialty 
debts,  twenty  years  being  substituted  for 
six  years.  This  would  have  put  specialty 
debts  on  the  same  footing  as  simple  con- 
tract debts  (except  the  limitation  of  twenty 
years)  if  it  had  not  been  for  the  5th  sec- 
tion, which  relates  to  matters  not  within 
the  operation  of  the  statute  of  James. 
This  section,  for  the  first  time,  contained 
the  word  "  acknowledgment/'  which  does 
not  occur  in  the  statute  of  James.  On  what 
acknowledgment  is  here  meant  the  whole 
question  for  decision  turns.  Is  it  any 
acknowledgment,  whether  amounting  to  a 
promise  to  pay  or  not  ?  This  is  a  question 
of  considerable  importance,  arising  for  the 
first  time,  and,  except  in  one  case  where  it 
was  not  decided,  the  authorities  do  not 
touch  the  question,  otherwise  I  would 
have  abstained  from  forming  a  judgment. 
With  regard  to  what  the  legislature  in- 
tended by  the  word  '*  acknowledgment,*' 
the  purport  of  the  Statute  of  Limitations 
must  be  looked  at.  It  is  not  to  enable  a 
bond  fide  debtor  to  escape  payment,  but  to 
protect  a  person  who,  from  lapse  of  time, 
may  have  lost  the  evidence  and  vouchers 
necessary  to  prove  such  payment.  The 
5th  section,  having  provided  for  acknow- 
ledgment generally,  does  not  provide  that 
it  shall  be  made  by  the  party  liable  to  pny 
to  the  party  making  the  claim  for  pay- 
ment, but  by  the  person  liable  or  his  agent. 
Having  regard  to  the  object  of  this  statute, 
the  legislature  could  not  have  intended 
the  word  "  acknowledgment  *'  to  mean  a 
promise  to  pay  and  a  cause  of  action  ;  if  it 
had  it  would  have  said  so,  and  would  not 
have  introduced  this  section.  The  effect 
of  this  section,  according  to  the  language. 
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is,  that  any  acknowledgment  in  writing  will 
be  sufficient,  and  will  prevent  the  setting 
up  of  the  statute.  This  interpretation  is 
in  the  interests  of  moral  justice,  and  it  is 
naturally  just  that  a  man  who  has  acknow- 
ledged a  debt,  although  twenty  years 
should  have  elapsed,  should  not  be  able 
to  set  up  the  statute,  and  the  legislature 
framed  this  clause  to  meet  the  case.  So 
far  as  to  the  technical  view  of  the  statute  of 
1833.  Lord  Tenterden's  Act  of  1828  was 
passed  only  with  respect  to  the  statute  of 
James,  and  did  not  require  any  particular 
terms  of  acknowledgment  to  the  party 
making  the  claim,  leaving  the  effect  of  it 
just  where  it  stood  under  that  statute. 
There  are  no  decisions  which  now  hold  an 
acknowledgment  to  be  a  promise  to  pay 
and  a  cause  of  action,  and  it  was  necessary 
in  this  act  (3  &  4  Will.  4.  c.  42.)  to  in- 
troduce  words  importing  a  promise  to  the 
party  making  the  claim ;  but,  in  the  same 
year  passed  the  S  &  4  Will.  4.  c.  27,  ap- 
plying to  real  estate,  in  which  some  clauses 
relate  to  money  and  one  to  legacies,  and 
the  legislature  was  imposing  limitations 
of  actions,  and  made  an  exception  with 
respect  to  acknowledgments  by  the  party 
liable,  to  the  party  claiming  payment, 
*— unless  in  the  mean  time  some  part  of  the 
principal  or  interest  shall  be  paid,  or  some 
acknowledgment  of  the  right  thereto  shall 
be  "  given  in  writing,  signed  by  the  person 
by  whom  the  same  shall  be  payable  or  his 
agerU^  to  the  person  entitled  thereto  or  his 
agent,**  The  42nd  section  provides  the  same 
thing.  This  act  being  passed  in  the  same 
year  with  the  3  &  4  Will.  4.  c.  42,  it  must  be 
assumed  to  be  passed  for  the  same  purpose, 
and  whereas,  in  one  act  a  writing  was  re- 
quiredy  and  in  the  other  none,  the  conclu- 
sion must  be  that  the  legislature  meant 
that  any  acknowledgment  in  writing  is 
sufficient.  In  this  case  there  is  a  state- 
ment in  the  answer  of  the  executrix  in  the 
clearest  terms,  and  entitled  to  the  greater 
weight,  inasmuch  as  it  is  in  the  exercise  of 
a  duty  towards  co-legatees  in  setting  forth 
the  debts  of  the  testator.  This  is  such  an 
acknowledgment  as  comes  within  the  lan- 
guage and  principle  of  the  5th  section,  be- 
ing a  writing  signed  by  the  party  liable, 
of  so  much  (299/.)  being  due. 


KlNDERSL£Y 

June  24 


.V.C.I 


DOWSON  r.  SOLOMON. 


Practice  —  Chancery  Amendment  Ael^ 
s»  SS, '^Time  for  closing  Evidence — Period 
of  setting  down  a  Cause, 

The  plaintiff  obtained  an  order  for  a  sub' 
poena  to  hear  judgment^  and  set  down  the 
cause  for  hearing  after  the  time  for  closing 
the  evidence  in  chief  had  expired^  but  before 
the  time  allowed  for  cross-examining  affi" 
davit  witnesses.  The  defendant  moved  to 
set  aside  the  order  for  a  subpcena,  and 
to  "Strike  the  cause  out  of  the  Registrar's 
list,  on  the  ground  of  irregularity  : — Held, 
that  the  plaintiffs  proceedings  were  regular, 
and  that  the  cause  might  be  set  down  for 
hearing  before  the  period  for  closing  the 
cross-examination  of  witnesses. 

This  suit  was  instituted,  on  the  2nd  of 
March,  to  enforce  the  specific  performance 
of  a  contract  to  purchase  a  house  at  Dul- 
wich;  the  defendant,  by  his  answer,  sub- 
mitting that  he  ought  to  be  allowed  com- 
pensation for  damage  which  had  been 
occasioned  by  damp  while  the  house  was 
unoccupied,  and  for  not  having  been  able 
to  obtain  possession.  The  suit  proceeded, 
and  the  time  for  taking  evidence  expired 
on  the  27th  of  April,  but  was  extended, 
by  order,  to  the  11th  of  May;  and  the 
time  for  cross-examination  of  witnesses 
upon  affidavit  was  extended  to  the  8th  of 
June.  The  period  for  cross-examination 
was  subsequently  enlarged  a  second  time 
to  the  6th  of  July.  On  the  10th  of  June 
the  plaintiff  obtained  an  order  for  a  tub^ 
poena  to  hear  judgment,  which  was  served 
upon  the  defendant ;  and  the  cause  was 
set  down  for  hearing.  The  defendant  now 
moved  to  set  aside  the  subpoena,  on  the 
ground  of  irregularity,  and  to  strike  the 
cause  out  of  the  Registrar's  list  of  causes. 

Mr,  Bazalgette  and  Mr,  C,  Hall,  id 
support  of  the  motion,  contended  that  the 
plaintiff  was  not  entitled  to  have  the  cause 
set  down  for  hearing  until  the  time  for 
taking  evidence  had  closed  ;  and  that  time 
would  not  expire,  under  the  new  practice, 
until  the  cross-examination  of  all  the  wit- 
nesses had  concluded.  Thev  cited — 
Jenhyn  v.  Vaughan,  24  Law  J.  Rep. 
(n.s.)  Chanc.  495  ;  s.  c.  3  Drew.  20. 
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Ellis  V.  King,  4  Madd.  126. 
Langley  v.  Fisher,  5  Beav.  588  ;    s.  c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  72. 
And  the  following  Orders  : — 
May  8,  1845,  Order  16,  Rule  44. 
August  7,  1852,  Order  32. 
January  13,  1855,  Order  5. 
15  ^  16  Vict.  c.  86.  *.  38. 

Mr.  Baily  and  ^l/r.  Forster,  contra,  sub- 
mitted that,  under  the  present  practice,  the 
subpoena  to  hear  judgment  might  be  issued 
upon  the  close  of  the  evidence  in  chief,  and 
contemporaneously  with  the  continuance  of 
the  cross-examination.  This  was  the  prac- 
tice always  adopted  in  the  office  of  the 
Clerks  of  Records  and  Writs ;  and  the  ques- 
tion was,  whether  this  practice  was  now  to 
be  altered. 

KiNDERSLEY,  V.C.  —  This  is  a  most 
miserable  and  worthless  motion,  and  one 
that  is  calculated  to  do  no  good  whatever 
to  the  party  moving.  If  the  motion  is 
granted  the  only  result  would  be,  to  make 
the  plaintiff  pay  a  certain  additional  amount 
of  costs  to  the  defendant's  solicitor.  The 
application  is  for  an  order  to  set  aside  a 
subpoena  to  hear  judgment,  and  to  strike 
the  cause  out  of  the  Registrar's  book  and 
the  cause  list.  The  motion  for  that  pur- 
pose is  made  by  the  defendant,  part  of 
whose  case,  as  set  up  by  his  answer,  is, 
that  he  claims  compensation  for  damage 
done  by  damp  to  the  house  he  has  con- 
tracted to  purchase,  and  for  being  delayed 
in  obtaining  possession  of  it.  That  is  sub- 
stantially the  defendant's  case.  The  act 
of  the  plaintiff  in  endeavouring  to  bring 
the  cause  to  a  hearing  appears  to  me  to  be 
for  the  benefit  of  the  defendant,  as  it  may 
facilitate  his  getting  possession  of  the 
house.  Still,  if  the  order  for  the  subpoena  be 
irregular,  and  if  it  has  been  issued  contrary 
to  the  existing  practice  of  the  Court,  the 
motion  must  be  dealt  with  on  that  footing. 
Now,  what  are  the  facts  of  the  case  ?  The 
bill  having  been  filed  on  the  2nd  of  March, 
and  the  time  for  taking  the  evidence  being 
about  to  expire  on  the  27th  of  April,  that 
time  was  extended  by  order  to  the  1 1  th  of 
May.  The  time  for  cross-examining  the 
affidavit  witnesses  was  enlarged,  first,  to 
the  8th  of  June,  and  then  to  the  6th  of 
July.     On  the  10th  of  June,  however,  the 


plaintiff  obtained  the  subpoena  to  hear  judg. 
ment,  served  it  on  the  defendant,  and  set 
the  cause  down  for  hearing.  The  subpoena, 
therefore,  was  obtained  two  days  after  the 
time  when,  but  for  the  order  for  enlarging 
it  to  the  6th  of  July,  the  period  for  cross- 
examining  the  affidavit  witnesses  would 
have  expired  ;  and  a  month  after  the  time 
for  closing  the  evidence  in  chief.  It  was 
contended,  by  the  defendant,  in  support 
of  the  motion,  that  this  was  irregular  and 
contrary  to  the  practice  of  the  Court ;  be- 
cause, at  the  time  the  subpoena  issued,  the 
cross-examination  of  the  affidavit  witnesses 
was  proceeding.  The  other  side  say  that 
it  is  not  irregular ;  that  the  practice  is 
for  the  Clerk  of  Records  and  Writs  to  cer- 
tify when  the  cause  is  in  a  fit  state  for 
hearing,  and  for  the  Registrar  to  set  it 
down  for  hearing  on  that  certificate.  Now, 
assuming  that  to  be  the  practice,  the  ques- 
tion is,  whether  it  is  wrong ;  that  is,  whe- 
ther it  is  contrary  to  the  provisions  of 
the  Chancery  Practice  Amendment  Act  (15 
&  16  Vict.  c.  86),  and  the  Orders  made  in 
pursuance  of  that  act.  If  the  practice  is 
wrong,  it  must  be  corrected.  The  old 
practice  before  that  act  was  this  : — A  time 
was  fixed  for  passing  publication,  as  it 
was  called  —  when  witnesses  were  exa- 
mined, but  rarely  .cross-examined — and 
there  was  no  distinction  between  the  time 
for  examination  in  chief  and  cross-exami- 
nation. The  examination  and  cross-exa- 
mination of  witnesses  were  included  in 
the  same  period.  The  Chancery  Practice 
Amendment  Act  introduced  a  totally  dif- 
ferent practice,  which  was  this:  — That 
witnesses  may  now  be  examined  on  their 
affidavits  at  the  hearing  of  the  cause ;  and 
such  evidence  is  good  evidence.  But  that 
examination  carries  with  it  the  right  of 
cross-examination,  and  that  cross-exami- 
nation may  be  a  viva  voce  one,  in  open 
court.  That  right  is  a  most  convenient 
one.  At  the  same  time  witnesses  may  be 
examined  and  cross-examined,  before  an 
examiner  of  the  court,  as  before  the  act, 
with  this  difference—that  the  examination 
and  cross-examination,  instead  of  being,  as 
it  formerly  was,  secret,  is  now  open  and 
public.  When  the  examination  and  cross- 
examination  is  upon  affidavits,  the  new 
practice  has  necessarily  fixed  a  time  within 
which  the  affidavits  shall  be  filed  in  the  first 
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place,  and  a  separate  time  within  which  the 
witnesses  swearing  the  affidavits  shall  be 
cross-examined  on  them.  Where  there  are 
no  affidavits  introduced,  and  the  witnesses 
are  examined  orally,  before  the  Examiner 
or  in  court,  the  cross-examination  follows 
immediately,  then  and  there.  The  effect 
of  the  Chancery  Practice  Amendment  Act, 
8.  38,  and  of  the  32nd  of  the  Orders  of 
the  7th  of  August  1852,  and  of  the  5th 
of  the  Orders  of  the  13th  of  January  1855, 
is  this:— There  are  two  periods  men- 
tioned in  the  act:  the  one^  in  which  the 
evidence  on  both  sides,  whether  taken 
orally  or  upon  affidavit,  is  to  be  closed 
within  such  time  or  times,  after  issue 
joined,  as  should  be  prescribed  by  any 
order  of  the  Lord  Chancellor  under  that 
act,  the  Court,  however,  having  power  to 
enlarge  the  same  as  it  may  see  fit;  the 
o/Atff^— and  which  is  referred  to  in* the  latter 
part  of  the  clause — is,  that,  after  the  pre* 
ceding  period,  affidavit  witnesses  may,  not- 
withstanding such  closing  of  the  evidence, 
as  previously  stated,  be  orally  cross-exa- 
mined and  re-examined.  These  are  the 
two  periods  mentioned  in  the  act.  The 
time  for  closing  the  evidence,  then,  does 
not  include  the  period  during  which 
any  witness  may  be  cross-examined,  but  it 
is  only  that  period  which  ends  with  the 
commencement  of  the  time  for  the  cross* 
examination  or  re-examination  of  affidavit 
witnesses ;  that  is,  in  other  words,  the 
evidence  closes  at  the  end  of  the  first 
period  referred  to  in  the  act,  beyond  which 
no  evidence,  whether  oral  or  by  affidavit, 
is  receivable  without  the  leave  of  the  Court. 
Now,  it  appears  to  me  that,  assuming  the 
practice  to  be,  as  stated  by  the  plaintiff's 
counsel  in  this  case,  viz.  that  the  subpoena 
to  hear  judgment  is  ordinarily  issued  con- 
temporaneously with  the  second  period, 
such  practice  is  a  good  and  wholesome 
one.  It  is  intended  to  prevent  the  parties 
from  unnecessarily  dawdling  over  the 
conduct  of  the  cause.  A  case  was  re- 
ferred to  in  the  argument,  in  which  it 
was  said  that  I  had  myself  taken  a  dif- 
ferent view  of  the  practice  in  question. 
If  I  did  so,  and  if  I  should  now  think  I 
was  wrong  in  so  doing,  I  should  have  no 
hesitation  in  correcting  that  view.  Butwhen 
I  look  at  the  case  oi  Jenkyn  v.  Vaughan, 
it  is  not  at   all   similar   to  the  present. 


It  was  an  application  to  dismiss  a  bill  for 
want  of  prosecution  ;  the  motion  for  that 
purpose  being  made  after  the  closing  of 
the  evidence,  but  preceding  the  time 
during  which  there  was  a  right  to  cross- 
examine  affidavit  witnesses.  I  thought 
that  application  to  dismiss  a  bill,  under 
such  circumstances,  so  monstrous,  that  I 
refused  the  motion.  But  it  is  clear  that 
that  case  is  quite  different  from  the  pre- 
sent. I  must  say,  I  think  the  practice  as 
stated  by  the  plaintiff's  counsel  is  not 
irregular,  and  that  the  subpoena  was  not 
irregularly  issued  ;  and  therefore  that  the 
plaintiff's  proceedings  have  been  correct. 

Mr.  Murray,  the  Record  and  Writ  Clerk, 
subsequently  stated  to  his  Honour  that 
the  practice  in  their  office  was  as  state<r 
by  the  plaintiff's  counsel,  and  produced 
certain  written  reasons  for  the  adoption  of 
such  a  practice. 

KiNDERSLEY,  V.C.  Said,  the  reasons 
appeared  to  him  to  be  very  sound,  and, 
under  the  circumstances,  he  should  refuse 
the  motion,  with  costs. 


.R.     \ 

y7.  / 


WILLIAMS  r.  NASH. 


M 

July 
Patent — Time — Computation — 16  FicL 

C    Urn    S»     £m 

In  computing  time  under  the  16  Viet.  e.  5, 
avoiding  letters  patent^  on  failure  in  payment 
of  stamp  duties,  held,  that  the  day  of  the  date 
is  excluded,  and  that  the  three  years  do  not 
expire  until  twelve  o'clock  at  night  of  the 
anniversary  of  the  day  on  which  the  letters 
patent  were  granted. 

The  bill  in  this  suit  was  filed  to  restrain 
the  infringement  of  a  patent  granted  on  the 
26th  of  February  1855.  The  501.  stamp 
duty  was  paid  on  the  26th  of  February 
1858,  and  the  question  raised  was,  whether 
the  three  years  allowed  for  the  payment  of 
the  duty  had  not  then  expired. 

The  16  Vict  c.  5.  s.  2.  enacts,  that  "  ill 
letters  patent  for  inventions,  to  be  granted 
under  the  provisions  of  the  Patent  I^w 
Amendment  Act,  1852  (15  &  16  Vict, 
c.  83),  except  in  the  cases  provided  for 
in  the  4th  section  of  the  act,  shall  be  made 
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subject  to  the  condition  that  the  same 
shall  be  void,  and  that  the  powers  and  pri- 
vileges thereby  granted  shall  cease  and 
determine  at  the  expiration  of  three  years 
and  seven  years  respectively  from  the  date 
thereof,  unless  there  be  paid,  before  the 
expiration  of  the  said  three  years  and  seven 
years  respectively,  the  stamp  duties  in  the 
schedule  to  this  act  annexed,  expressed 
to  be  payable  before  the  expiration  of 
the  third  year  and  of  the  seventh  year 
respectively;  and  such  lefters  patent,  or  a 
duplicate  thereof,  shall  be  stamped  with 
proper  stamps,  shewing  the  payment  of 
such  respective  stamp  duties,  and  shall, 
when  stamped,  be  produced  before  the 
expiration  of  such  three  years  and  seven 
years  respectively,  at  the  office  of  the  Com- 
missioners, and  a  certificate  of  the  produc- 
tion of  such  letters  patent  or  duplicate  so 
stamped,  specifying  the  date  of  such  pro- 
duction, shall  be  indorsed  by  the  clerk  of 
the  Commissioners  on  the  letters  patent 
er  duplicate,  and  a  like  certificate  shall  be 
indorsed  upon  the  warrant  for  such  letters 
patent,  filed  in  the  said  office." 

The  schedule  referred  to  in  the  act  was 
as  follows : — On  the  letters  patent,  or  a 
duplicate  thereof,  before  the  expiration  of 
the  third  year,  50/. 

Mr,  /?.  Palmer  and  Mr,  C,  Ellis^  for 
the  plaintiff.— The  time  for  paying  the  50/. 
did  not  expire  until  twelve  o'clock  of  the 
26th  of  February  1858. 

Mr,  J,  H,  Palmer,  for  the  defendant. — 
The  three  years  were  completed  on  the 
25th  of  February  1858 ;  the  patent  then 
became  void — Russell  v.  Ledsam{\), 

The  Master  op  the  Rolls. — If  the 
language  of  the  act  had  been  from  the  day 
of  the  date  thereof,  the  three  years  would 
not  have  begun  to  run  until  the  following 
day,  but  it  has  been  pointed  out  by  the 
Court,  that  in  fact  **  the  date  thereof"  and 
**  the  day  of  the  date  thereof  **  are  syno- 
nymous, and  that  when  a  certain  time  is  to 
begin  to  run  from  a  particular  date,  the 
term  begins  to  run  from  the  day  following. 
Therefore,  the  three  years  beginning  to 
run  from  the  day  following  the  date  of  the 

(1)  14Mee.&W.574;  8.cl4Law  J.Rep.(N.s.) 
£xch.  353. 


patent,  the  three  years  would  not  expire 
until  twelve  o'clock  p.m.  of  the  anniver- 
sary of  the  day  on  which  the  letters  patent 
were  granted.  These  letters  patent  were 
granted  on  the  26th  of  February  1855, 
they  would,  therefore,  not  expire  until 
twelve  o'clock  on  the  night  of  the  26th  of 
February  1858.  In  Russell  v.  Ledsam  the 
plea  alleged  that  the  letters  patent  were 
granted  after  the  expiration  of  the  term  of 
fourteen  years  granted  by  the  original 
letters  patent.  The  question  was,  whether 
the  fourteen  years  mentioned  in  the  first 
letters  patent,  which  were  granted  on  the 
26th  of  February  1825,  expired  on  the  26th 
of  February  1839.  The  letters  patent  were 
clearly  not  granted  for  fourteen  years  and 
a  day,  and  the  question  was,  whether  the 
day  of  the  date  of  the  letters  patent  was 
included,  and  it  was  held  that  it  was. 
Parke,  B.,  in  his  judgment,  says,  "  The 
next  question  arises  on  a  point  reserved  at 
the  trial  on  the  evidence  in  support  of  the 
seventh  plea.  That  plea  was  that  the  second 
or  renewed  letters  patent  were  granted  after 
the  expiration  of  the  term  of  fourteen  years 
granted  by  the  first  letters  patent;  the 
replication  took  issue  on  that  allegation, 
and  the  proof  was,  that  the  original  letters 
patent  were  dated  on  the  26th  of  February 
1825,  and  the  second  on  the  26th  of  Febru- 
ary 1839;  and  the  question  is,  whether  the 
day  of  the  date  of  the  first  letters  patent 
was  inclusiveor  exclusive.  The  usual  course 
in  recent  times  has  been  to  construe  the 
day  exclusively  whenever  anything  was  to 
be  done  in  a  certain  time  after  a  given 
event  or  date ;  and,  consequently,  the  time 
for  enrolling  a  specification  within  the  six 
months,  given  by  the  proviso,  is  reckoned 
exclusively  of  the  day  of  the  date ;  and 
many  other  instances  are  collected  in 
Webb  V.  Fairmaner  (2)  and  Young  v. 
Higgon  (3).  But  in  this  case  the  ques- 
tion is,  when  the  term  given  by  the 
patent  commences;  and  the  same  rule 
would  apply  as  to  the  commencement  of 
a  term,  which,  if  it  is  to  run  from  the 
date  of  the  lease,  includes  the  day  of  the 
date."  Parke,  B.,  in  that  case,  draws  the 
very  distinction  which  makes  the  patent 

(2)  3  Mee.  &  W.  473 ;  s.  c.  7  Law  J.  Rep.  (n.s.) 
Exch.  140. 

(3)  6  Ibid.  49;  8.C.  8  Dowl.  P.C.  212;  9  Law 
J.  Rep.  (U.S.)  M.C.  29. 
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good  in  this  case.  The  5  &  6  Will.  4. 
c.  83.  s.  4,  authorizing  the  grant  of  a  fur- 
ther extension  of  the  patent,  provides, 
"  that  no  such  extension  shall  be  granted 
if  the  application  by  petition  shall  not  be 
made  and  prosecuted  with  effect  before  the 
expiration  of  the  term  originally  granted 
in  such  letters  patent."  Consequently, 
the  extension  of  the  patent  was  granted 
after  the  expiration  of  the  fourteen  years, 
because  the  fourteen  years  granted  by  the 
original  letters  patent  included  the  day  of 
the  date.  But  when  a  thing  is  to  be  done 
from  the  day  of  the  date  it  means  ''from  and 
after  the  day  of  the  date."  The  above  case, 
therefore,  conclusively  establishes  that  pay- 
ment on  the  26th  of  February  was  good, 
and  that  the  patent  is  subsisting,  and  the 
plaintiff  is  entitled  to  the  injunction  he 
prays  for. 


Stuart 
July 


•J:^} '» 


re  STORIE  S  TRUST. 


Insurance  on  Life — Right  to  Policy-^ 
Debtor  and  Creditor, 

A  mortgagee^  by  way  of  collateral  seen* 
rity  for  his  mortgage  debt,  insured  in  his 
own  name  the  life  of  his  debtor,  the  latter 
paying  the  premiums  upon  the  policy.  The 
debtor  afterwards  took  the  benefit  of  the 
Insolvent  Debtors  Act,  obtained  the  ordinary 
vesting  order,  and,  having  put  in  his  sche- 
dule, in  which  the  mortgage  debt  was  sped* 
fied,  and  the  policy,  as  one  of  the  securities 
for  payment  of  such  debt,  obtained  his  dis- 
charge.  The  debtor,  after  surviving  the 
mortgagee,  died,  and  the  insurance  company 
paid  the  amount  due  upon  the  policy  to  the 
personal  representatives  of  the  mortgagee, 
who,  after  retaining  thereout  the  amount  of 
their  debt  and  costs,  paid  the  balance  into 
court.  The  balance  being  claimed  by  the 
assignee  in  insolvency  of  the  debtor,  on  the 
one  hand,  and  by  his  personal  representa- 
tives on  the  other,  —  Held,  that  the  title 
of  the  assignee  in  insolvency  was  to  be 
preferred. 

In  1829  Walker,  the  mortgagee  of  cer- 
tain lands,  for  3,600/.,  being  the  amount 
of  a  debt  due  to  him  from  Storie,  the  mort- 
gagor, by  way  of  collateral  security,  effect- 


ed, in  his  own  name,  a  policy  of  insurance 
for  that  amount  upon  the  life  of  Storie. 
The  premiums  upon  this  policy  were  paid 
by  Storie.  In  1851  Storie  took  the  benefit 
of  the  Insolvent  Debtors  Act,  and  having 
obtained  the  usual  vesting  order  and  filed 
his  schedule,  in  which  was  inserted  the 
debt  secured  by  the  policy,  and  the  policy, 
as  one  of  the  securities  for  payment  of 
such  debt,  was  discharged.  Upon  the 
death,  subsequently,  of  Storie,  who  sur- 
vived Walker,  the  insurance  company  paid 
the  sum  of  4,600/.,  being  the  amount  then 
due  upon  the  policy,  to  the  representatives 
of  Walker ;  who,  having  retained  thereout 
the  amount  of  their  debt  and  interest, 
paid  the  balance,  amounting  to  402/.,  into 
court. 

This  sum  was  claimed,  on  the  one  hand, 
by  the  personal  representatives  of  Storie, 
and  on  the  other  by  his  assignees  in  the 
insolvency. 

Mr,  Lorence  Bird^  in  support  of  ft 
petition  presented  by  Storie's  representa- 
tives, asked  for  payment  to  them  of  the 
fund  in  court,  on  the  ground  that  the 
policy  and  the  fund  secured  by  it,  did  not 
belong  to  the  insolvent,  but  to  the  cre- 
ditor or  mortgagee,  at  the  date  of  his  dis- 
charge, and,  therefore,  according  to  the 
provision  of  the  Insolvent  Debtors  Act, 
could  not  pass  to  his  assignee. 

Mr,  Caldeeott,  for  the  assignees  in  in- 
solvency, referred  to  Godsall  v.  Boldero 
(1),  as  governing  this  case. 

Mr,  Lorence  Bird,  in  reply,  referred  to 
Dalby  v.  the  India  and  London  Intwr- 
ance  Company,  15 Com.  B.  Rep.d65; 
s.  c.  24  Law  J.  Rep.  (n.s.)  C.P.  2; 
and 
Law  V.   the  London  Indisputable  Lif^ 
Policy  Company,   1  Kay  &  J.  223  "^ 
s.  c.  24  Law  J.  Rep.  (n.s.)  Chanc. 
196, 
as  overruling  Godsall  v.  Boldero, 

Stuart,  V.C.  held,  that  the  title  of  the 
assignee  in  insolvency  was  to  be  preferred: 
— the  fact  that  the  policy  of  insurance  wis 
inserted  in  the  schedule  of  the  insolvent, 
as  one  of  the  securities  for  payment  ofOa 
debt,  being  of  itself  sufficient  to  shew  tbtt 

(1)  9  East,  72. 
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the  other  creditors  under  the  insolvency 
had  an  interest  in  the  fund. 

The  costs  of  the  petitioners  were  ordered 
to  he  paid  out  of  the  fund. 


KiNDERSLEY,  y.C. 


April 


ILEY,  V.C.? 

il  16.        i 


RUDOE  r.  WEEDON. 


Praciiee — Married  Woman — Protection 
Order — Chancery  Amendment  Act, 

A  married  woman  obtained  a  protection 
order  from  a  magistrate,  under  the  provi' 
sions  of  the  Divorce  Act,  on  the  ground  of 
desertion.  A  suit  was  then  instituted  against 
her  as  a  feme  sole.  The  protection  order 
was  afterwards  discharged,  on  application 
hy  the  husband,  who  proved  there  had  been 
no  desertion  on  his  part.  The  plaintiff  in 
the  suit  then  obtained  a  supplemental  order 
as  of  course,  under  the  Chancery  Amend' 
ment  Act,  to  bring  the  husband  before  the 
Court : — Held,  that  the  protection  order 
was  void  ab  initio,  and  there  having  been  no 
"  change  or  transmission  of  interest  or  lia^ 
hility**  the  supplemental  order  was  wrong, 
and  must  be  discharged. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  William  Weedon. 
The  plaintiffs  were  two  infants,  the  resi- 
duary legatees  of  the  testator,  who  sued  by 
their  next  friend,  Robert  Harris,  and  the 
defendant  was  Elizabeth  Rudge,  who  was 
also  a  residuary  legatee.  It  appeared  that 
previously  to  the  institution  of  the  suit 
Elizabeth  Rudge  had  obtained  a  protection 
order,  under  the  Divorce  and  Matrimonial 
Act,  20&21  Vict.  c.  85,  from  Mr.  Elliott, 
the  magistrate  of  the  Lambeth  Police 
Court,  upon  an  allegation  that  she  had 
been  deserted  seventeen  years  ago  by  her 
husband,  George  Bickerton  Rudge ;  and 
in  consequence  of  this  order  having  been 
obtained,  Mrs.  Rudge  was  made  a  defen- 
dant to  the  above  suit  as  a  feme  sole  under 
the  21 8t  section  of  the  Divorce  Act,  by 
which  it  is  enacted,  that  a  married  woman 
who  has  obtained  a  protection  order  shall, 
during  the  continuance  thereof,  be  and  be 
deemed  to  have  been  during  such  desertion 
in  the  like  position  in  all  respects  with 
regard  to  property  and  contracts,  and  suing 
and  being  sued,  as  she  would  be  under 
Nsw  Series,  XXVIIL^Chanc. 


that  act  if  she  had  obtained  a  decree  of 
judicial  separation.  Mrs.  Rudge,  in  pur- 
suance of  the  magistrate's  order,  had  also 
obtained  leave  from  this  Court  to  put  in  a 
separate  answer  as  a  feme  sole.  Subse- 
quently, however,  G.  B.  Rudge,  upon 
having  notice  of  the  magistrate's  order, 
applied  that  it  might  be  discharged  on  the 
ground  that  he  never  had  deserted  his 
wife,  and  this  fact  having  been  proved  to 
the  satisfaction  of  the  magistrate  the  pro- 
tection order  was  discharged. 

An  application  was  then  made  by  the 
plaintiffs,  at  the  Rolls,  for  the  common 
supplemental  order  in  the  suit,  for  the  pur- 
pose of  making  G.  B.  Rudge  a  party 
defendant  to  the  suit,  inasmuch  as  Eliza- 
beth Rudge,  his  wife,  could  no  longer  be 
sued  as  a  feme  sole,  and  that  order  was 
made  as  of  course  under  the  52nd  section 
of  the  Chancery  Amendment  Act,  15  &  16 
Vict.  c.  86. 

A  motion  was  now  made  on  behalf  of 
the  defendant,  G.  B.  Rudge,  to  discharge 
the  supplemental  order  as  being  irregular 
and  improper. 

Another  suit  had  been  instituted  in  this 
matter,  by  another  next  friend  to  the 
infant  plaintiffs,  for  the  same  object  as  the 
first  suit,  but  to  which  G.  B.  Rudge  had 
been  added  as  a  co-defendant,  and  a 
motion  was  now  made  on  behalf  of  Robert 
Harris,  the  next  friend  of  the  plaintiffs  in 
the  first  suit,  that  all  further  proceedings 
in  the  second  suit  might  be  stayed,  on 
the  ground  that  being  for  precisely  the 
same  object  as  the  first  suit  it  was  unne- 
cessary. 

Mr,  Giffard  and  Mr,  Simpson,  who  ap- 
peared in  support  of  the  first  motion,  con- 
tended that  the  supplemental  order  was 
irregular,  inasmuch  as  there  had  been  no 
change  or  transmission  of  interest  or  lia- 
bility in  this  case,  as  provided  for  by  the 
52nd  section  of  the  Chancery  Amendment 
Act.  The  magistrate's  order  was,  in  fact, 
void  ab  initio,  and  matters  were  therefore 
left  in  statu  quo.  The  defendant,  Mrs. 
Rudge,  was  a  married  woman  from  the  first, 
and  continued  to  be  a  married  woman  not- 
withstanding that  a  mistaken  order  had 
been  made,  and  therefore  her  husband  was 
a  necessary  party  from  the  commence- 
ment of  the  suit. 
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Mr.  Batly  and  Mr.  Rogers^  contra,  sub* 
xnitted,  that  while  the  magistrate's  order 
remained  in  force  the  plaintiff  could  not 
do  otherwise  than  treat  Mrs.  Rudge  as  a 
feme  sole.  It  must  be  assumed  that  the 
protection  order  was  right,  and  under  the 
terms  of  the  Divorce  Act  the  plaintiff  was 
bound  to  frame  the  suit  as  he  had,  and 
make  the  wife  the  sole  defendant.  When 
the  order  was  discharged  a  new  right 
accrued,  and  it  was  then  competent  for  the 
plaintiff  to  bring  the  husband  before  the 
Court  by  a  supplemental  order  under 
the  Chancery  Amendment  Act. 

Mr.  Glasse  and  Mr.  Baggallay  appeared 
upon  the  motion  to  stay  proceedings  in 
the  second  suit. 

The  following  cases  were  cited  :— 
Edwards  v.  Bailey^  19  Beav.457  ;  s.  c, 
23  Law  J.  Rep.  (n.s.)  Chanc.  872. 
Cartwrighiy.  Shepheard,  20  Ibid.  122. 
Pickford  v.  Brown,  1  Kay  &  J.  648. 

KiNDERSLEY,  V.C.—The  question  in 
this  case  turns  entirely  upon  a  technicality, 
and  is  very  unsatisfactory  to  decide,  be- 
cause it  will  involve  the  parties  in  expense 
without  advancing  the  suit  at  all.  I  speak 
of  the  motion  to  discharge  the  order  in  the 
nature  of  a  supplemental  order,  the  ques- 
tion on  which  turns  upon  the  construction 
to  be  put  upon  the  52nd  section  of  the 
Chancery  Amendment  Act.  My  duty  is 
not  to  do  otherwise  in  construing  an  act 
of  parliament  than  to  put  a  fair  and  natural 
construction  on  the  words,  and  not  to  dis- 
tort the  language  in  order  to  give  it  a  more 
extensive  construction  or  confer  a  benefit 
upon  a  particular  party.  Now,  this  is  a 
case  in  which  Mrs.  Rudge,  a  married 
woman,  is  made  a  defendant  by  a  person 
who  has  an  interest  in  the  character  of 
residuary  legatee,  Mrs.  Rudge  being  also  a 
residuary  legatee,  or,  at  least,  haying  an  in- 
terest in  the  residue,  and  she  is  made  a  defen- 
dant without  her  husband,  the  suit  being  for 
the  administration  of  the  estate.  As  it  turns 
out,  her  husband  ought  to  have  been  a 
party  with  her  unless  that  rule  has  been 
altered  by  the  21st  section  of  the  Divorce 
Act,  which  makes  a  special  exception  in 
particular  cases.  It  appears  that  before 
the  suit  was  instituted  a  magistrate  made 
an  order,  giving  her  protection,  on  the 
ground  that  she  had  been  deserted  by  her 


husband.     The  effect  of  such  an  order  is 
to  make  her  so  entirely  a  feme  sole  that 
she  may  sue  and  be  sued  as  such.     That 
is  different   from   the  case  of  a  married 
woman  who  has  a  separate  estate,  for  the 
act  of  parliament  says  she  may  sue  and  be 
sued  without  him,  and  it  has  been  deter- 
mined that  he  need  not  and  ought  not  to 
be  a  party  to  a  suit.     The  suit  then  was 
rightly  constituted  at  the  time,  and  the 
plaintiff  had  no  choice  in  the  matter.     A 
decree  was  taken  with  nothing  special  in 
it,  but  it  turned  out  that  the  order  for 
protection  was  wrong,  since  there  had  been 
in  fact  no  desertion,  and  accordingly  the 
order  was  discharged,  on  the  ground  of  its 
having  been  wrong  ah  initio.     That  order, 
then,  except  so  far  as  there  is  anything 
special  in  the  Divorce  Act,  stands  in  no 
higher  position  than  an  order  made  by  any 
Court  of  Justice  which  is  afterwards  dis- 
charged by  another  branch  of  that  Court 
as  being  wrong ;  and  unless  there  is  some- 
thing to  give  it  a  different  effect  the  whole 
of  that  order  is  swept  away.     Now,  it 
appears  to  me  that  there  is  nothing  in  the 
act  of  parliament  to  give  it  any  different 
effect.     By  the  act  21  &  22  Vict.  c.  108. 
8.  8.  it  is  enacted — "That  in  every  case  in 
which  a  wife  shall  under  this  act,  or  under 
the  said  act,  20  &  21  Vict.  c.  85,  have 
obtained  an  order  to  protect  her  earnings 
or  property,  or  a  decree  for  a  judicial  sepa- 
ration, such  order  or  decree  shall,  until 
reversed  or  discharged,  so  far  as  necessary 
for  the  protection  of  any  person  or  corpo- 
ration who  shall  deal  with  the  wife,  be 
deemed  valid  and  effectual;  and  no  dis- 
charge, variation  or  reversal  of  such  order 
or  decree   shall   prejudice   or  affect  any 
rights  or  remedies  which  any  person  would 
have  had  in  case  the  same  had  not  been 
so  reversed,  varied  or  discharged  in  re- 
spect of  any  debts,  contracts  or  acts  of 
the  wife  incurred,  entered  into,  or  done 
between   the  times  of  the  making  such 
order  or  decree    and  of    the  discharge, 
variation  or  reversal   thereof."     So    that 
the  effect  of  the  amending  statute  is,  that 
if,  pending  that  order,  the  wife  has  con- 
tracted any  debt  or  entered  into  any  eon- 
tract,  or  done  any  act  as  a  feme  sole^  there 
is  to  be  no  alteration,  but  otherwise  the 
act  gives  no  validity  to  her  acts.     Now, 
the  plaintiff  found  himself  in  this  poaition 
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—he  had  got  his  decree  against  a  married 
woman,  treating  her  as  a  Jemt  sole,  and 
the  hushand  was  not  before  the  Court.  It 
is  clear  now  that  the  husband  ought  to 
have  been  a  party  to  the  suit,  and  that  the 
decree  as  it  stands  is  defective.  Therefore, 
the  plaintiff  obtains  an  order  according  to 
the  52nd  section  of  the  15  &  16  Vict.  c.  86. 
in  the  nature  of  a  supplemental  decree.  I 
cannot  find  any  fault  with  him,  but  the 
question  is,  whether  that  order  is  valid  as 
being  regular  and  proper.  It  appears  to  me 
that  it  is  strictly  irregular  and  improper, 
and  I  can  come  to  no  other  conclusion. 
The  52nd  section  of  the  Amendment  Act 
is  this—*'  That  upon  any  suit  becoming 
abated  by  death,  marriage  or  otherwise,  or 
defective  by  reason  of  some  change  or 
transmission  of  interest  or  liability,  it  shall 
not  be  necessary  to  exhibit  any  bill  of  re- 
vivor or  supplemental  bill  in  order  to  obtain 
the  usual  order  to  revive  such  suit,  or  the 
usual  or  necessary  decree  or  order  to  carry 
on  the  proceedings ;  but  an  order  to  the 
effect  of  the  usual  order  to  revive,  or  of 
the  usual  supplemental  decree,  may  be 
obtained  as  of  course  upon  an  allegation 
of  the  abatement  of  such  suit  or  of  the 
same  having  become  defective,  and  of  the 
change  or  transmission  of  interest  or  lia- 
bility." Now,  has  this  suit  become  defec- 
tive by  reason  of  any  change  or  transmis- 
sion of  interest  or  liability  ?  If  there  has 
been  none,  then  this  order  is  not  valid. 
The  magistrate's  order  has,  in  fact,  been 
swept  away,  and  the  matter  stands  upon 
the  same  footing  as  any  discharged  order 
of  a  Court.  There  has  been  no  trans- 
mission of  interest,  and  there  is  nothing 
changed.  Edwards  v.  Bailey  and  Cart' 
uright  v.  Shepheard  were  cases  in  which  an 
actual  party  to  a  suit  had  died,  and  it  was 
decided  that  there  the  act  did  apply.  In 
Piekford  v.  Brown  there  was  the  birth  of  a 
child,  that  is  to  say,  a  change  of  interest ; 
but  here  there  is  no  change  of  interest. 
Mr.  Rudge's  rights  are  now  just  what 
they  were  when  the  decree  was  made; 
although,  by  the  erroneous  decision  of  a 
magistrate,  there  was  an  order  of  protec- 
tion against  him.  It  is  just  as  if  there 
had  been  a  decree  of  the  Ecclesiastical 
Court  under  the  old  forms  declaring  a 
marriage  null  and  void.     As  long  as  that 


decision  stood  the  marriage  was  null  and 
void ;  and  if  pending  that  decision  there 
had  been  a  suit  against  the  wife,  the 
husband  would  not  have  been  a  party. 
But,  suppose  afterwards  that  decision  had 
been  set  aside,  would  she  not  have  been 
a  married  woman  ab  initio  ?  The  marriage 
still  existed  ;  they  did  not  become  married, 
for  they  were  married  throughout ;  and  it 
appears  to  me  that  Mrs.  Rudge  was  never 
in  this  cdise  a  feme  sole  from  the  beginning. 
For  these  reasons  it  appears  to  me  that  I 
must  come  to  the  conclusion  that  there  has 
been  here  no  change  or  transmission  of 
interest,  and  therefore  the  case  does  not 
come  within  the  terms  of  the  52nd  section 
of  the  act.  The  supplemental  order  must, 
consequently,  be  discharged,  with  costs. 

With  respect  to  the  second  motion, 
there  must  be  a  reference  to  chambers  to 
inquire  which  of  the  two  suits  will  be  most 
for  the  benefit  of  the  infants. 


M.R. 
Feb 
March 


.R.     ") 
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re  MEADOWS. 


Banker —  Customer's  Balances — Security 
— Future  Advances, 

A  customer  kept  three  accounts  with  his 
bankers,  the  whole  of  which  were  overdrawn. 
Upon  their  applying  for  further  security  he 
executed  a  deed-poll,  which  recited  the  in- 
tention  to  give  security  and  charge  certain 
estates  already  mortgaged  with  the  payment 
of  the  **  three  several  sums  of  money  which 
shall  or  may  he  found  due,  on  the  balance  of 
the  several  accounts,  for  principal,  interest, 
commission  and  other  usual  and  lawful 
bankers*  charges,  not  exceeding  the  aggrC" 
gate  sum  of  3,000/.*'  He  subsequently  exC' 
cuted  a  deed  of  assignment  for  the  benefit  of 
his  creditors.  The  real  estate  charged  by 
the  deed-poll  was  sold  by  the  mortgagee, 
and  after  paying  all  incumbrances  a  balance 
remained,  which  was  claimed  by  the  bankerg 
and  by  the  trustees  of  the  creditors'  deed : 
-—Held,  upon  a  petition  of  the  bankers^ 
that  the  security  did  not  include  the  floating 
balance. 

Daniel  Charles  Meadows  carried  on  the 
business  of  a  solicitor,  in  partnership  with 
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Cooper  Charles  Brooke,  at  Woodbridge,  in 
the  county  of  Suffolk  ;  he  was  a  customer 
of  Messrs.  Alexander  &  Co.,  who  were 
bankers  both  at  Ipswich  and  Woodbridge, 
and  kept  three  accounts  with  them : — a 
private  account,  a  partnership  account,  and 
a  trust  account. 

In  January  1857  the  whole  of  these  ac- 
counts were  overdrawn,  to  the  aggregate 
amount  of  2,974/.  6<.  Sd.  The  bankers 
applied  for  further  security. 

On  the  12th  of  January  1857  Mr.  Mea- 
dows executed  a  deed-poll,  which,  after 
reciting  that  Mr.  Meadows  (who  had 
adopted  the  name  of  *'  De  Medewe"),  and 
also  his  partner,  C.  C.  Brooke,  had,  each  of 
them,  for  many  years  kept  their  banking 
accounts  with  Frederick  Alexander  &  Co., 
and  that  Ann  Lucock  andD.C.  Meadows,  as 
executors  ofWilliam  JohnLucock,deceased, 
had  also  kept  their  executorship  banking 
account  with  Messrs.  Alexander  &  Co., 
and  that  the  bankers  having  required  secu- 
rity for  the  balances  due,  Mr.  Meadows 
had,  subject  to  existing  incumbrances, 
agreed  to  charge  his  estate  thereinafter 
mentioned  with  the  payment  of  the  balance 
of  all  the  three  several  accounts  to  the  ag- 
gregate sum  of  3,000/.  as  thereinafter  men- 
tioned, and  that  Messrs.  Meadows  &  Brooke 
had  also  agreed  to  execute  a  joint  and 
several  bond  for  further  securing  the  ba- 
lance of  their  banking  account ;  and  that 
Ann  Lucock  had  agreed  to  deposit  with 
F.  Alexander  the  title-deeds  relating  to 
certain  hereditaments  at  Grannersburg  be- 
longing to  her,  and  with  D.  C.  Meadows,  to 
execute  a  joint  and  several  bond  for  further 
securing  the  balance  of  their  executorship 
account:  it  was  then  witnessed,  that  D. 
C.  Meadows  *'doth  hereby  subject  and 
charge  all  his  estate  called  'Witnesham 
Hall,*  with  the  payment  to  F.  Alexander, 
his  executors,  administrators  or  assigns,  of 
the  three  several  sums  of  money  which 
shall  or  may  be  found  due  on  the  balance 
of  the  said  several  accounts  for  principal, 
interest,  commission  and  other  usual,  and 
lawful  bankers'  charges,  not  exceeding  in 
the  whole  the  aggregate  sum  of  3,000/. 
(but  subject  to  the  existing  mortgages 
and  the  principal  and  interest  monies 
thereby  respectively  secured)."  And  D.  C. 
Meadows,  covenanted  for  himself,  his  heirs, 


executors  or  administrators,  as  follows : — > 
"  I  will,  within  three  months  after  demand, 
pay  unto  F.  Alexander,  his  executors,  ad- 
ministrators or  assigns,  such  several  sums 
as  may  be  due  on  the  several  banking  ac- 
counts 'as  aforesaid,'  not  exceeding  in 
the  whole  the  aggregate  sum  of  3,000/., 
without  any  deduction  whatsoever." 

By  a  bond  of  even  date,  Mr.  Meadows 
and  Ann  Lucock,  as  executors  of  W.  J. 
Lucock,  executed  a  bond  to  Messrs.  Alex- 
ander, conditioned  to  be  void  on  payment 
of  such  sum  or  sums  of  money  "  as  now 
are  or  which  shall  from  time  to  time  be  or 
become  due  and  owing  on  the  said  execu- 
torship bankers'  account,  not  exceeding 
the  sum  of  3,000/." 

On  the  20th  of  April  1858  Mr.  Meadows 
assigned  the  estate  comprised  in  Messrs. 
Alexander  &  Co.'s  security  to  trustees  for 
the  benefit  of  his  creditors.  Messrs.  Alex- 
ander &  Co.  obtained  a  judgment  against 
Mr.  Meadows  for  2,234/.  9s.  Sd. 

The  first  mortgagee  sold  Witnesham 
Hall,  and,  after  the  payment  of  all  incum- 
brances, there  remained  a  balance  upon  the 
purchase-money  of  2,499/.  11«.  2d.  This 
sum  was  claimed  by  Messrs.  Alexander 
&  Co.,  and  also  by  the  trustees  of  the 
creditors'  deed.  It  was  accordingly  paid 
into  court  under  the  Trustees'  Relief 
Act. 

Messrs.  Alexander  continued  to  make 
advances  to  Mr.  Meadows  after  the  deed 
of  the  12th  of  January  1857»  and  a  balance 
of  2,800/.,  chiefly  consisting  of  such  ad- 
vances, remained  due  to  them  on  the  three 
accounts. 

They  now  presented  this  petition,  claim- 
ing a  right  to  recover  the  balance  due  out 
of  the  funds  in  court,  on  the  ground  that 
the  deed  of  January  1857  was  a  security 
not  for  the  balance  then  actually  due  only, 
but  also  for  the  floating  balances,  to  the 
extent  of  3,000/. 

Mr»  R,  Palmer  and  Mr,  Prenderymtif 
for  the  petitioners. — The  intention  of  the 
parties  was  expressed  in  the  recitals.  The 
deed-poll  was  not  the  only  security  to  he 
given ;  the  debtoxa  were  to  execute  beads; 
these,  by  express  words,  extended  to 
future  bfldanoes.  The  petitioners  were  mhtm 
judgment  creditors,  and  by  these  several 
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securities  they  were  entitled  to  have  their 
balances  paid  out  of  the  fund  in  court — 
WooUey  v.  Jennings^  5  B.  &  C.  165. 
Devaynes  v.  Nohle^  1  Mer.  530. 
Pease  v.  HirsU  10  B.  &  C.  122  ;  s.  c. 
8  Law  J.   Rep.  K.B.  94;  5  M.  & 
R.  88. 
Walker  v.  Hardman,  4  CI.  &  F.  258  ; 
s.e.  UBligh,  N.S.  229. 

Mr,  Lloyd  and  Mr.  Lewin^  for  the  trus- 
tees of  the  creditors*  deed.«— The  security 
taken  by  Messrs.  Alexander  &  Co.  was 
nothing  more  than  a  charge  for  the  amount 
which  Mr.  Meadows  covenanted  to  pay.  It 
was  annihilated  by  the  judgment  which  had 
been  obtained,  and  it  could  not  extend  to 
the  future  balances.  The  creditors*  trus- 
tees in  this  case  were  in  the  position  of 
purchasers  without  notice. — 

\  ^2  Vict.c.  110. 

2  ^  S  Vkt.  c.  82. 

29  Car.  2.  c.  3. 

Jones  V.  fVilliamSf  24  Beav.  47. 

Mr,  Eddis,  for  the  mortgagee,  who  paid 
the  fund  into  court. 

The  Master  of  the  Rolls. — I  cannot 
consider  this  deed  as  a  security  for  future 
balances.  There  might  not  be  much  un- 
certainty in  the  amount  due  upon  a  bank- 
ing account  at  any  particular  time,  still,  it 
would  not  be  definitely  ascertained  until 
the  interest  and  other  usual  charges  were 
added.  Until  that  was  done  the  balance 
could  not  be  struck.  The  operative  part 
of  the  deed,  taken  in  connexion  with  the 
recitals,  shews  that  the  balance  then  due 
was  referred  to,  but  that  was  to  be  ascer- 
tained at  a  future  time.  The  recitals  alone 
could  not  have  been  suflicient  to  lead  to 
the  conclusion  which  the  bankers  contend 
for.  They  expressly  refer  to  what  is 
"  hereinafter  mentioned."  It  was  argued 
that  the  intention  of  the  parties,  as  ex- 
pressed in  the  recitals,  was  to  execute 
bonds,  and  that  the  bond  subsequently 
executed  extended  to  future  balances ; 
but  the  operative  words  of  the  deed-poll 
giving  the  charge  fell  far  short  of  carrying 
the  construction  of  the  deed  to  that  extent. 
They  were  "  shall  or  may  be  found  due  on 
the  balance  of  the  said  several  accounts." 
The  words  in  the  bond  being,  ''such  sums 


of  money  as  now  are  or  which  shall  from 
time  to  time  be  or  become  due  and  owing  oq 
the  said  account."  The  apparent  intention 
of  the  parties,  as  expressed  in  the  deed, 
was  to  secure  the  balance  then  due,  but 
which  was  to  be  ascertained  at  a  future 
time.  The  covenant  in  the  deed  referred 
to  the  former  part  of  the  instrument  by 
the  words  *'  as  aforesaid,"  and  it  did  not 
extend  the  construction  beyond  the  opera- 
tive part  of  the  deed. 


M 

June 


;'!'6.}  ^" 


re  HUE  S  ESTATE. 


Trustees  —  Costs— ^Paying  Money  into 
Court"-'  Taxation, 

The  costs  incurred  by  trustees  in  paying 
money  into  court  under  the  Trustees*  Belief 
Act,  and  also  the  costs  of  their  appearing 
on  paying  it  out,  are  subject  to  taxation. 

The  petitioner  was  entitled  to  a  fund 
which  had  been  paid  into  court  under  the 
Trustees'  Relief  Act.  The  original  sum  was 
164/.  7s,  Sd,,  which  had  become  payable 
to  the  estate  of  a  testator  on  the  happening 
of  a  contingency.  The  trustees  paid  this 
amount  into  court,  after  deducting  39/. 
"  for  costs  in  taking  the  opinion  of  counsel 
relative  to  the  said  sum,  and  in  and  about 
transferring  the  balance  into  court."  The 
petitioner  now  asked  for  payment  of  the 
amount,  and  for  a  taxation  of  the  costs. 

Mr,  W,  Morris,  for  the  petitioner. 

Mr.  Hallett,  for  the  trustees,  applied 
for  the  costs  of  their  appearing  on  this 
petition. 

Mr,  W,  Morris  asked  that  the  order  to 
tax  might  be  extended  to  the  costs  incurred 
by  the  trustees  in  paying  the  money  into 
court. 

The  Master  of  the  Rolls  directed  the 
fund  to  be  paid  to  the  petitioner,  and  order- 
ed the  costs  to  be  taxed,  including  those 
incurred  by  the  trustees  in  paying  the 
money  into  court,  and  also  that  they 
should  give  credit  for  the  39/.  which  they 
had  retained. 
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In  re  the  wrtsoan 

SLATE      QUARRYING 

COMPANY,  ex  parte 

BIRCH. 


Company — Winding  up^^Contributory — 
Jlelinquishment  of  Shares — Duties  of  Purser, 

A  shareholder  in  a  company^  carried  on 
upon  the  cost-book  principle,  relinquished 
his  shares  upon  paying  his  pro  ratd  portion 
of  the  liabilities  of  the  company.  All  the 
formalities  required  for  the  relinquishment 
of  such  shares  were  regularly  complied  with 
and  entered  in  the  books  of  the  company^ 
and  the  correspondence  was  conducted  with 
the  purser,  who  fixed  the  amount  to  be  paid 
by  the  shareholder  without  the  sanction  of 
the  managing  committee: — Held,  that,  the 
purser  being  the  authorized  officer  of  the 
company  to  conduct  such  transactions,  the 
shareholder  was  exempted  from  liability  in 
respect  of  any  excess  of  power  on  the  part 
of  the  purser  ;  and  upon  the  winding  up  of 
the  company  it  was  ordered  that  such  share^ 
holder  should  not  be  placed  upon  the  list  of 
contributories. 

Upon  the  winding  up  of  the  above-named 
company  a  question  was  raised  as  to  the  lia- 
bility of  the  Rev.  E.  Birch,  and  Marianne, 
his  wife,  to  be  placed  upon  the  list  of 
contributories.  The  case  came  on  upon 
adjourned  summons  from  chambers. 

It  appeared  that  the  company  was  car- 
ried on  upon  the  cost-book  principle,  and 
it  was  provided  by  their  deed  that  the 
purser,  who  was  also  called  the  managing 
director,  was  to  take  charge  of  the  offices 
of  the  company,  with  the  assistance  of  a 
clerk  ;  that  he  was  to  keep  the  books, 
papers,  documents  and  accounts,  conduct 
the  correspondence,  give  notice  of  divi- 
dends, defend  actions,  and  receive  notices 
of  withdrawal  of  the  shareholders,  who, 
upon  such  withdrawal,  were  to  pay  a  pro 
ratd  share  of  the  debts  and  liabilities  of 
the  company.  It  was  also  provided,  that 
the  affairs  of  the  company  should  be  man- 
aged by  a  committee  of  not  less  than  three, 
and  not  more  than  ten  directors,  and  that 
such  committee,  subject  to  the  control  of 
a  general  meeting,  should  carry  on  the 
affairs  of  the  company. 

It  appeared  from  the  evidence  that,  in 
October  1853,  Mr.  and  Mrs.   Birch  had 


each  of  them  taken  100  original  and  50 
preference  shares  in  the  company.  In  the 
early  part  of  the  year  1857  the  company 
had  become  embarrassed,  and  Mr.  Birch, 
who  resided  at  Windlesham,  in  Surrey » wu 
sued  by  certain  creditors  in  the  County 
Court  of  Caernarvon,  where  the  mines  were 
situate.  Mr.  Birch  immediately  took  steps, 
by  the  advice  of  his  solicitor,  to  withdraw 
from  the  company,  and  a  formal  notice  of 
the  relinquishment  of  their  shares  was  for- 
warded by  Mr.  and  Mrs.  Birch  to  Mr. 
Wilkinson,  the  purser  of  the  company. 
Mr.  Wilkinson  thereupon  fixed  the  sum  of 
6s,  6d,  per  share  as  the  amount  to  be  paid 
by  Mr.  and  Mrs.  Birch  for  their  pro  ratd 
portion  of  the  liabilities.  This  sum  was 
duly  paid,  and  the  shares  were  relinquish- 
ed;  and  upon  reference  to  the  cost-book 
and  other  documents  it  appeared  that  the 
whole  of  the  transaction  had  been  rega- 
larly  entered,  and  all  the  forms  required 
by  the  company  with  reference  to  the 
withdrawal  had  been  strictly  complied 
with. 

It  also  appeared  that  1,400  other  share- 
holders had  withdrawn .  from  the  company 
about  the  same  period  ;  but  in  the  case  of 
these  persons  the  sum  of  89.  per  share  had 
been  paid  as  the  pro  ratd  share  of  the  lia- 
bilities of  the  company. 

The  company  was  subsequently  declared 
to  be  insolvent,  and  a  winding-up  order 
was  obtained ;  and  the  questions  now 
raised  were,  whether  the  purser  had  a  right 
to  settle  the  pro  ratd  share  to  be  paid 
by  each  shareholder  upon  his  withdrawal, 
and  whether  the  amount  so  fixed  by  him 
in  the  case  of  Mr.  and  Mrs.  Birch  was  the 
proper  amount  to  be  borne  by  them. 

Mr.  Baily  and  Mr.  De  Gex  appeared 
for  the  official  manager,  and  contended 
that  the  pro  ratd  share  of  the  liabilities 
ought  to  have  been  fixed  by  the  managing 
committee, and  that  the  purser  had  no  power 
of  himself  to  assess  the  amount.  No  share- 
holder could  be  exonerated  until  the  mana- 
ging committee  had  sanctioned  the  with- 
drawal of  a  shareholder  ;  the  puner  was  a 
mere  officer  of  the  company,  and  the  arbi- 
trary fixing  by  him  of  a  certain  sum  as  the 
pro  raid  share  of  the  liabilities  could  not 
make  the  transaction  binding.  Then,  as 
to  the  correctness  of  the  amount,  it  was 
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clear  that  the  6s.  6d.  could  not  be  the  full 
share,  since  the  other  shareholders  who  had 
withdrawn  at  the  same  time  had  paid  8«. 
per  share.  At  any  rate,  the  two  amounts 
could  not  both  be  correct.  Under  these 
circumstances,  as  the  purser  had  evidently 
acted  ultra  vireSf  Mr.  and  Mrs.  Birch  could 
not  be  considered  to  have  legally  relin- 
quished their  shares ;  and  their  names 
must  consequently  be  put  upon  the  list  of 
contributories.     They  cited — 

Hawthorne* i  case,   1   Mac.  &  G.  49 ; 

s.  c.  18  Law  J.  Rep.  (n.s.)  Chanc. 

179;   1  Hall  &  Tw.  225. 
Morgan*^  ease.  Ibid.  225;  s.  c.  18  Law 

J.   Rep.  (n.s.)  Chanc.   265 ;  1  De 

Gex  &  Sm.  750;   1  Hall  &  Tw.  820. 
Stanhope* 8  case,  3DeGex&Sm.  198; 

s.  c.  19  Law  J.  Rep.  (n.s.)  Chanc. 

389. 
Walters* s  ease.  Ibid.  149  ;  s.c.  19  Law 

J.  Rep.  (n.s.)  Chanc.  501. 

Mr.  Giffard  and  Mr.  Pontifex,  who 
appeared  for  Mr.  and  Mrs.  Birch,  were  not 
called  upon  to  address  the  Court. 

KiNBKRSLET,  Y.C. — I  cannot  see  how 
any  human  dealings  are  to  go  on  if  these 
parties  are  to  be  held  liable.  It  is  impos- 
sible to  conceive  anything  more  strict  and 
fair  than  the  whole  proceedings  on  the  part 
of  Mr.  and  Mrs.  Birch.  The  real  question 
is,  whether,  as  between  these  two  persons 
on  the  one  hand,  and  the  whole  body  of 
oootributories  on  the  other,  there  is  suffi- 
cient to  acquit  them  of  liability  in  respect 
of  Uiose  shares  which  they  held  up  to  the 
month  of  April  1857.  It  appears  by  the 
legnlations  of  the  company  that  the  purser 
was  the  proper  person  to  conduct  the  cor- 
respondence as  between  the  managing  com- 
mittee and  the  shareholders;  and  it  is 
manifest  that  such  must  be  the  course  of 
proceeding  in  a  company,  for  how  could  a 
shareholder  know  anything  about  the  trans- 
actions except  through  the  proper  officer 
appointed  to  conduct  the  correspondence  ? 
He  could  not  be  aware  of  what  took  place 
from  time  to  time  in  the  board-room,  and 
be  could  only  communicate  with  the  com- 
mittee through  the  purser.  I  will  assume 
that  Mr.  Birch  was  cognizant  of  the  diffi- 
culties existing  on  the  part  of  the  com* 


pany  by  the  fact,  that  he  had  been  sued  bj 
some  of  the  creditors,  and  that  knowledge 
led  him  very  naturally  to  wish  to  withdraw 
from  the  concern,  if  it  could  be  legally 
done,  and  knowing  that  the  rules  of  the 
company  gave  him  power  to  withdraw  upon 
certain  conditions,  he  did  all  that  was  re* 
quired  of  him  for  that  purpose.  It  is 
alleged  that  he  did  not,  in  fact,  pay  the 
pro  raid  share  of  the  liabilities,  because  he 
only  paid  the  amount  fixed  by  the  purser^ 
which  was  not  the  full  amount ;  but  whe* 
ther  this  was  so  or  not,  he  had  no  means 
of  proving,  and  at  the  present  time  he  can- 
not even  ascertain  the  correct  amount  of 
the  liabilities  by  reference  to  the  books, 
because  he  has  no  right  to  any  access  to 
the  books  unless  he  admits  his  liability  as 
a  contributory.  If  this  argument  were  to 
prevail,  any  shareholder  who  might  have 
regularly  retired  could  be  called  upon, 
after  the  lapse  of  several  years,  to  prove  a 
thing  he  has  no  means  of  ascertaining.  It 
appears  to  me,  therefore,  that  the  clause 
must  receive  this  modification,  that  the 
company  can  only  act  through  the  purser 
in  respect  to  the  matters  in  question.  Mr. 
Birch  was  resident  at  Windlesham,  the 
mine  was  situate  in  Wales,  and  the  office 
was  in  London,  and  the  only  person  Mr. 
Birch  could  deal  with  was  the  purser,  and 
if  the  purser  or  the  directors  failed  in  their 
duty,  that  is  no  reason  why  Mr.  Birch 
should  suffer.  Under  these  circumstances, 
the  names  of  Mr.  and  Mrs.  Birch  cannot 
be  placed  on  the  list  of  contributories. 
Their  costs,  and  the  costs  of  the  official 
manager,  mnat  come  out  of  the  estate. 


M.R.       \ 
^  11.  12.J 


WILSON  V,  KEATING. 


May 

Vendor  and  Purchaser  —  Contract  — 
Trustee  —  Misrepresentation — Liability  "^ 
Principal  and  Agent. 

If  a  party  executes  a  deed  as  principal 
he  at  once  takes  the  property  and  makes 
himself  liable  for  the  purchase-money ,  and 
he  will  not  be  heard  to  say  that  no  contract 
existed  with  the  vendor,  or  that  his  execution 
was  obtained  upon  the  representation  of  a 
third  party  that  the  purchase-money   was 


890 


COURTS  OF  CHANCERY: 


[New  Seaiei 


paidf  and  thai  he  took  the  fMroperty  in  the 
eharaeter  of  trustee  only. 

The  Newcastle  Commercial  Banking 
Company  was  established  under  the  7 
Geo.  4.  c.  46.  They  carried  on  business 
at  Newcastle-upon-Tyne  under  a  deed  of 
settlement  dated   the   10th   of  February 

1837. 

John  Sadleir,  in  1853,  contemplated  the 
amalgamation  of  several  northern  joint- 
stock  banks  and  the  formation  of  one  large 
banking  company. 

On  the  6th  of  October  1855  William 
Walker,  who  was  the  managing  director 
of  the  Newcastle  Commercial  Banking 
Company,  undertook  within  seven  days 
from  the  26th  of  October  instant,  that  he 
would  procure  to  be  transferred  to  James 
Sadleir,  Farmery  John  Law  and  Richard 
Hartley  Kennedy,  or  their  nominees,  not 
less  than  4,000  shares  in  the  bank,  and 
also  that  the  present  directors  of  the 
company  would  do  such  acts  as  might  be 
requisite  to  transfer  and  vest  in  Messrs. 
Sadleir,  Law  and  Kennedy,  or  their  nomi- 
nees, the  management  and  direction  of  the 
company  and  vacate  their  respective  offices; 
and  Messrs.  Sadleir,  Law  and  Kennedy 
agreed  to  purchase  or  find  purchasers  for 
as  many  shares  as  should  be  offered  to 
them  within  six  months  at  the  price  of 
5/.  per  share,  to  be  paid  within  twelve 
months  from  the  execution  of  the  respec- 
tive transfers,  with  interest  at  5/.  per  cent, 
per  annum. 

By  a  subsequent  agreement,  dated  the 
5th  of  November  1855,  it  was  agreed  that 
the  certificates  of  all  shares  taken  by 
Messrs.  Sadleir,  Law  and  Kennedy  should 
be  deposited  with  W.  Walker  until  the 
purchase-money  for  the  shares  was  paid, 
either  by  them  or  by  the  other  individuals 
for  whom  they  acted  and  to  whom  the 
shares  might  be  transferred,  and  that  they 
should  not  deal  with  any  of  such  shares, 
or  mortgage  or  sell  them,  until  the  pur- 
chase-money for  the  same  had  been  paid, 
and  that  W.  Walker  should  hold  the  cer- 
tificates of  the  shares  until  paid  for,  for 
himself  and  others,  as  unpaid  vendors. 

The  bill  alleged  that  the  defendant, 
Robert  Keating,  was  one  of  the  persons 
for  whom  Messrs.  Sadleir,  Law  and  Ken- 


nedy acted,  and  that  on  the  20th  of  No- 
vember 1855  R.  Keating  agreed  to  pur- 
chase from  the  plaintiff  105  shares  for 
525^.,  upon  the  terms  of  the  agreement, 
and  that  on  the  same  day  a  deed  of  transfer 
was  executed,  and  subsequently  registered 
in  the  books  of  the  company,  by  which  it 
was  witnessed  that,  in  consideration  of 
525^.  therein  stated  to  have  been  paid  to 
R.  Wilson  by  R.  Keating,  who  acknow- 
ledged to  have  received  the  same  and 
thereby  released  the  defendant  therefrom, 
he,  R.  Wilson,  transferred  the  105  shares 
and  all  dividends  then  due  and  to  become 
due  thereon,  unto  the  defendant,  his  exe- 
cutors, administrators  and  assigns,  subject 
to  the  provisions  of  the  deed  of  settlement, 
which  the  defendant  thereby  covenanted 
to  observe  and  perform. 

Notwithstanding  the  acknowledgment 
of  the  receipt  and  release  in  the  deed, 
the  purchase-money  for  the  shares  was  not 
paid,  and  the  certificates  were  deposited 
with  W.  Walker  to  secure  the  525/.  and 
interest,  which  was  still  due  to  the  plaintiff. 

On  the  12th  of  March  1857  the  plaintiff, 
under  the  Bankrupt  Law  Consolidation 
Act  (12  &  13  Viet.  c.  106),  issued  a  writ 
of  summons  against  the  defendant,  as  being 
a  trader  having  privilege  of  parliament,  to 
recover  the  525/.  and  interest.  The  de- 
fendant deposited  700/.  with  the  London 
and  County  Bank,  in  the  names  of  Messrs, 
Mawe  and  Harwood,  and  on  the  30th  of 
May  1857  Coleridge,  J.  ordered  it  to  re- 
main in  the  bank  to  abide  the  event  of 
the  action. 

The  plaintiff  finding  he  was  estopped 
from  denying  the  statement  in  the  deed 
of  transfer  respecting  the  consideration 
money  and  the  acknowledgment  of  the 
receipt  and  the  release  therefrom,  and  that 
he  could  not  proceed  with  the  action,  filed 
this  bill,  praying  for  a  specific  performance 
of  the  agreement,  and  that  the  defendant 
might  be  restrained  firom  requiring  the 
plaintiff  to  proceed  in  or  to  discontinue  the 
action,  and  from  in  any  way  determining 
the  same,  and  from  requiring  the  repay- 
ment of  the  700/.  until  the  determination 
of  this  suit,  and  that  it  might  be  retained 
in  the  bank  to  abide  the  result  of  this  suit. 

In  consequence  of  the  agreement  of 
the  6th   of  October  1855  the  asseu  of 
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the  Newcastle  bank  were  transferred  to 
London,  and  on  the  20th  of  August 
1856  it  stopped  payment  and  the  shares 
lost  all  value. 

The  defendant,  by  his  answer,  said-— 
"Some  time  in  November  1855  John 
Sadleir  told  me  that  he  had  made  arrange- 
ments for  purchasing  the  Newcastle  Bank, 
and  that  he  had  put  some  shares  in  my 
name.  I  told  him  that  I  could  not  take 
them  as  I  had  no  money  to  pay  for  them ; 
upon  which  he  replied,  that  was  not  what 
he  meant,  but  I  was  to  act  as  trustee  for 
him,  and  that  I  should  incur  no  responsi- 
bility in  so  doing,  as  the  shares  were  already 
paid  for;  that  he  produced  one  or  two 
deeds  of  transfer  and  shewed  me  the  re- 
cital thereon,  that  the  purchase-money 
for  the  shares  had  been  paid,  which  I  read ; 
and  he  asked  me  to  sign  the  deeds,  which 
I  did  on  the  faith  of  the  recital  that  the 
shares  were  paid  for ;  but  when  I  signed 
the  deeds  I  had  no  idea  of  taking  any 
beneficial  interest  under  the  deeds,  and  I 
haye  never  claimed  any  such  beneficial 
interest,  and  I  considered  that  the  shares 
transferred  to  me  were  to  be  held  by  me 
merely  as  trustee  for  John  Sadleir,  and 
that  I  should  incur  no  responsibility  in 
respect  of  them.  The  said  John  Sadleir, 
at  the  same  time  I  executed  the  deeds 
also  informed  me  that  I  had  been  appointed 
a  director  of  the  company  and  that  he 
wished  me  to  accept  the  office.  After  I 
had  signed  the  deeds  John  Sadleir  took 
them  away  with  him,  and  I  have  never 
seen  them  since."  He  then  said  that  he 
had  the  fullest  confidence  in  the  word  and 
integrity  of  John  Sadleir  and  that  he 
was  not  undeceived  till  after  his  death, 
on  the  17th  of  February  1856,  by  his  own 
hand.  **  Except  as  regards  the  fact  of  my 
having  signed  the  deeds  of  transfer,  the 
circumstances  under  which  I  signed  them 
and  the  representations  made  to  me  by 
John  Sadleir  as  aforesaid,  I  was  wholly 
ignorant  of  the  facts  and  circumstances 
hereinbefore  stated  until  some  time  after 
the  death  of  John  Sadleir,  and  some  of 
the  facts  and  circumstances  I  have  only 
discovered  since  the  filing  of  this  bill,  and 
(he  first  time  that  I  heard  of  there  being 
any  agreement  for  the  purchase  of  the 
shares  in  the  Newcastle  Bank  between 
Messrs.    Jnmes  Sadleir,  Law    and    Ken- 
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nedy  was  some  time  after  the  death  of 
John  Sadleir,  when  Mr.  O'Shea,  the 
manager  of  the  Newcastle  Bank,  told  me 
that  they  had  agreed  to  purchase  the 
shares,  and  that  they  were  to  give  5/.  a 
share  for  them,  and  that  they  were  to  be 
allowed  a  year  to  pay  for  them.  I  never 
gave  any  authority  directly  or  indirectly 
to  Messrs.  James  Sadleir,  Law  and  Ken- 
nedy, or  any  or  either  of  them,  to  pur- 
chase or  negotiate  on  my  behalf  for  the 
purchase  of  any  shares  in  the  Newcastle 
company  with  any  shareholder  in  the  sai4 
company." 

Mr,  R,  Palmer  and  Mr.  A.  G.  Marten, 
for  the  plaintiff. — The  defendant  was  the 
purchaser  from  the  plaintiff  of  some  shares 
in  the  Newcastle  Bank ;  he  accepted  the 
transfer  and  executed  the  deed,  but  he 
refuses  to  pay  the  purchase-money.  The 
deed  contains  the  usual  acknowledgment 
of  the  receipt  of  the  purchase-money,  but 
neither  that  nor  the  release  is  any  ground 
for  withholding  payment  of  the  money, 
when  it  is  not  even  pretended  to  have  been 
paid. 

A/r.  Selwyn  and  Mr,  H,  Stevens,---^ 
There  was  no  contract  existing  between 
the  plaintiff  and  the  defendant.  It  was 
true  the  defendant  had  agreed  to  become 
a  trustee  for  John  Sadleir  of  the  property 
purchased;  but  that  created  no  liability 
upon  the  defendant  in  respect  of  the  shares. 
If  the  plaintiff  had  any  claim  it  was  at 
law  ;  he  could  not  ask  the  Court  to  enforce 
the  deed,  and  at  the  same  time  ask  it  to 
reject  facts  apparent  on  the  face  of  it.  The 
transfer  was  accepted  by  the  defendant  on 
the  faith  that  the  shares  were  paid  for,  and 
not  with  any  idea  that  he  was  to  pay  for 
them.  The  defendant  was  willing  to  re- 
transfer  the  shares. 

The  Master  op  the  Rolls. — By  the 
deed  of  transfer,  which  has  been  executed, 
the  plaintiff,  in  consideration  of  5^  a  share, 
transfers  105  shares  in  a  joint-stock  bank- 
ing company  to  the  defendant.  The  deed 
is  executed  by  both  parties ;  the  purchase- 
money  was  not  paid  at  the  time,  and  the 
vendor  now  files  a  bill  to  obtain  payment. 
Were  that  all,  it  would  be  a  matter  of 
course.  The  deed  recites  that  the  money 
was  paid,  and  the  plaintiff  by  his  signature 
admits  the  fact,  but  in  this  court  parties 
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may  always  shew  that  the  recital  was  not 
true,  and  that  the  money  was  not  paid.  It 
has  heen  argued,  on  behalf  of  -the  defen* 
dant,  that  there  was  no  contract  to  pur- 
chase, but  the  argumentrests  upon  afallacy. 
The  contract  to  purchase  is  not  distinct 
from  the  deed.  There  may  be,  and  there 
often  is,  a  contract  distinct  from  the  deed. 
If  the  deed  is  in  accordance  with  the  con- 
tract it  is  absorbed  by  the  deed ;  but  if 
the  deed  does  not  carry  the  contract  into 
effect  then  various  equities  may  arise.  In 
ordinary  cases  a  separate  contract  need  not 
be  prepared  ;  the  whole  transaction  may  be 
carried  out  by  the  deed.  This  usually 
recites  that  a  contract  has  been  made,  but 
it  is  immaterial  whether  any  previous  agree* 
ment  existed  or  not,  as  the  deed  constitutes 
the  contract  between  the  parties.  The 
conveyance  vests  the  property  in  the  pur- 
chaser, and  it  g^ves  the  vendor  a  right  to 
receive  the  purchase-money;  and  if  it 
18  not  paid,  he  is  entitled  in  this  court 
to  ask  that  payment  may  be  enforced.  The 
plaintiff  has  filed  this  bill  for  the  perform- 
ance of  the  contract,  and  the  defence  is, 
'*  You  cannot  refuse  to  abide  by  the  deed, 
and  at  the  same  time  seek  to  enforce  it ; 
but  if  you  accept  the  deed  proceed  upon 
it  at  law:  it  estops  neither  the  plaintiff 
from  denying  payment,  nor  the  defendant 
from  denying  that  there  was  any  contract/' 
In  practice  all  sales  for  joint- stock  com- 
panies are  made  through  a  broker ;  there 
is  no  previous  contract;  the  parties  who 
buy  and  sell  know  nothing  of  each  other. 
The  objection  that  there  was  no  existing 
contract  would  apply  as  well  to  a  sale  of 
shares  as  a  sale  of  lands,  and  it  is  wholly 
untenable  against  a  vendor  who  is  asking 
for  his  purchase-money.  It  was  also  ob- 
jected that  W.  Walker  was  not  the  agent 
of  the  defendant.  If  that  is  supposed  to  be 
material,  I  think  he  was  not,  but  at  the 
same  time  I  do  not  see  how  it  can  be  ma- 
terial. The  defendant  actually  executes 
the  deed,  and  it  is  wholly  immaterial  whe- 
ther he  had  any  agent  or  not  in  the  pre- 
liminary agreement.  I  assume  that  Mr. 
Walker  made  no  misrepresentation  to  the 
defendant,  and  that  no  grounds  exist  for 
setting  the  deed  aside  either  for  misrepre- 
sentation, fraud,  or  even  mistake ;  if  they 
existed,  it  was  the  duty  of  the  defendant 
to  have  brought  them  forward.  The  party, 


then,  who  resists  the  performance  of  what 
he  has  undertaken  to  do  must  shew  the 
grounds  of  his  refusal ;  these  the  defendant 
has  stated  in  his  answer,  but  can  his  con- 
versation with  J.  Sadleir  exonerate  him  from 
the  consequence  of  having  executed  the 
deed?  It  is  certain  that  J.  Sadleir  was  not 
the  agent  of  the  plaintiff,  who  knew  nothing 
about  him,  and  no  agent  of  the  plaintiff 
made  any  false  representation  to  the  defen- 
dant. The  plaintiff  merely  executed  the 
deed,  and  delivered  it  to  his  agent  to  be 
presented  to  the  defendant  to  be  executed 
by  him.  I  do  not  doubt  the  accuracy  of 
the  defendant's  statement.  J.  Sadleir  said, 
"  You  are  not  to  pay  for  these  shares ;  I 
have  already  paid  for  them.  You  are  to 
hold  them  really  for  me,  and  you  are  to 
undertake  the  whole  matter  for  me." 
Thereupon  the  defendant  said,  *'  I  cannot 
pay  for  them."  To  which  J.  Sadleir  replied, 
*•  They  are  already  paid  for."  The  defen- 
dant, however,  was  himself  bound  to  see 
that  the  shares  were  paid  for ;  he  had  exe- 
cuted the  deed,  and  he  was  bound  to  knpw 
that  he  had  legally  made  himself  liable  to 
pay  for  the  shares  if  they  were  not  already 
paid  for ;  and  unless  he  had  an  acknow* 
ledgment  from  the  plaintiff,  or  some  agent 
of  the  plaintiff,  that  he  had  received  the 
money,  the  mere  statement  of  another 
party  that  he  had  paid  would  not  exonerate 
the  defendant  from  his  liability  to  the 
plaintiff.  The  question  then  is,  which  of 
two  innocent  parties  is  to  bear  the  loss 
occasioned  by  the  fraud  of  J.  Sadleir  ?  The 
false  representations  were  made  by  J.  Sad- 
leir to  the  defendant ;  it  was  between  them 
alone.  How  is  the  plaintiff  to  blame  for 
the  false  representations  made  by  J.  Sadleir 
which  deceived  the  defendant?  As  between 
innocent  parties,  the  person  who  is  induced 
by  the  false  representations  of  another  to 
enter  into  an  engagement  must  be  answer- 
able and  bear  the  loss;  it  was  he  who 
incurred  the  liability  upon  those  engrage- 
ments.  I  disregard  all  the  statements 
respecting  the  previous  arrangements,  by 
which  it  is  alleged,  I  dare  say  truly,  that 
three  persons,  who  were  puppets  in  tha 
hands  of  J.  Sadleir,  contracted  with  W. 
Walker  to  take  4,000  shares  in  the  hank  ; 
but  that  does  not  in  the  slightest  affect  the 
plaintiff,  except  so  far  as,  being,  one  of 
the  shareholders  in  the  bank,  he  may  have 
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mtified  that  transaction  ;  bnt  that  did  not 
affect  his  right  to  sell  his  shares,  or  dis- 
entitle him  to  the  purchase-money.  It 
has  been  said  in  argument  that  the  defen- 
dant was  willing  to  give  back  those  shares, 
bat  now  they  are  not  only  worth  nothing, 
but  they  are  a  burthen.  At  the  time  of  the 
sale,  the  shares  were,  no  doubt,  of  some 
Talne,  and  might  have  been  sold  to  some* 
body,  but  now  it  is  impossible  to  place  the 
parties  in  the  position  they  were  in  prior 
to  the  transaction.  It  was  suggested  that 
the  case  must  be  tested  by  the  fact,  whe- 
ther the  plaintiff  could  have  filed  a  bill 
within  a  twelvemonth ;  but  that  affords  no 
test.  He  certainly  could  have  filed  a  bill 
and  have  claimed  a  performance  of  the 
whole  contract ;  but  if  the  plaintiff's  agent 
when  he  handed  the  deed  over  for  execu- 
tion by  the  purchaser  told  him,  ''  You 
shall  not  be  called  upon  to  pay  the  pur- 
ehase-money  for  twelve  months,"  then, 
undoubtedly,  the  purchaser,  having  exe- 
cuted the  deed  upon  the  faith  of  such  a 
Statement,  would  be  entitled  to  the  benefit 
of  that  agreement ;  and  even  if  the  deed 
had  been  executed  upon  the  faith  of  a 
parol  statement^  still  the  defendant  would 
have  been  entitled  to  the  benefit  of  it; 
and,  consequently,  if  a  bill  had  been  filed 
within  twelve  months,  the  defendant  would 
have  been  entitled  to  say,  "The  statement 
made  by  your  agent  was,  that  the  purchase- 
money  was  not  to  be  paid  for  twelve 
months."  But  that  does  not  alter  the 
nature  of  the  engagement  constituted  by 
the  execution  of  the  deed :  that  remains 
the  same.  The  whole  case  rests  upon  the 
operation  of  the  deed  ;  it  is  not  pretended 
that  it  was  obtained  by  fraud  on  the  part 
of  the  plaintiff,  or  upon  any  statement 
which  can  affect  him.  The  defendant, 
therefore,  is  bound  to  perform  the  obliga- 
tions contained  in  the  deed,  one  of  which 
is  to  pay  the  purchase-money.  The  pur- 
chase-money has  not  been  paid ;  the  defen* 
dant,  therefore,  must  pay  it,  and  the  plain- 
tiff is  entitled  to  a  decree,  with  costs. 

July  16.— Upon  appeal  to  the  Lord 
Chancellor  and  the  Lords  Justices,  the 
decision  was  affirmed. 


Lords  Justices,  f^*  P^^^^  "^^^^^  •»  ^^  '^^^ 

1858  •         J        SUNKEN  VESSELS   RECO- 
Junek         /        VERY  COMPANY  (LIMIT- 

V     ed). 


Winding  up—  Contributory"^ Conditional 
jtpplication  and  Conditional  /Acceptance  of 
Shares. 

W,  the  partner  of  a  firm,  applied  for 
shares  in  a  joint'Stoek  company^  on  condition 
that  the  firm  should  he  employed  to  supply 
chains  and  other  things  manufactured  hy 
ihem^  which  the  company  would  require  in 
their  business.  The  company  was  ordered 
to  be  wound  up  in  bankruptcy,  under  the 
provisions  of  the  statute  19  4*  20  Fict,  e*  47. 
(the  Joint' Stock  Companies  Act,  1856J, 
and  one  of  the  Commissioners  placed  the 
name  of  fV,  on  the  list  of  contributories ;  but, 
upon  appeal,  the  order  was  reversed. 

This  was  a  petition  of  appeal  from  a 
decision  of  the  late  Mr.  Commissioner 
Stevenson,  of  the  Liverpool  District  Court 
of  Bankruptcy,  placing  the  name  of  Mr. 
Henry  Wood  upon  the  list  of  contributo- 
ries of  the  Sunken  Vessels  Recovery  Com- 
pany (limited). 

This  company  was  incorporated  on  the 
22nd  of  November  1856,  under  the  provi- 
sions of  the  statute  19  &  20  Vict.  c.  47. 
(the  Joint- Stock  Companies  Act,  1856), 
and  adopted  the  terms  of  association  com- 
prised in  Table  B.  of  the  schedule  to  that 
act — at  least  so  far  as  concerned  the  appli- 
cation for  and  taking  of  shares.  The  ob- 
jects of  the  association  were  the  raising 
and  recovering  of  sunken  ships  and  their 
cargoes,  the  capital  being  60,000/.  in  6,000 
shares  of  10/.  each. 

Mr.  Wood  was,  in  1857,  in  the  trade  or 
business  of  chain  cable  manufacturer,  in 
partnership  with  others,  under  the  firm  of 
"  Henry  Wood  &  Co."  Capt.  Smith  was 
the  manager  of  the  company,  and  between 
these  two  gentlemen  the  following  corre- 
Bpondence  (stated  partly  in  substance  and 
partly  in  the  words  used),  all  dated  in 
1857i   took   place,   the   same   being  not 

*  This  ease  wss  omitted  in  the  volame  for 
1858,  the  reporter  considering  that  a  state  of  cir- 
cumstances so  peculiar  was  not  likely  to  arise 
again.  As,  however,  the  case  has  been  cited  in 
£x  parte  Wollaston  (ante,  p.  721),  it  is  deemed 
better  now  to  insert  it. 
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only  the  fuundatioii,  but  the  whole  sub- 
stance of  this  case. 

Jan.  6. 

Letter  from  Mr.  Wood,  in  the  name  of 

his  firm,  to  the  manager,  **  hoping  that  my 

firm  shall  receive  in  due  time  orders  for 

-what  the  company  shall  require  in  our  way 

of  business.*' 

Jan.  12. 

Answer  of  the  manager  of  the  company, 

requesting  the  firm  of  Wood  &  Co.  to  take 

100  shares. 

Jan.  15. 

From  Wood  &  Co.  to  the  manager. — 
'*  Sir,  we  have  your  favour  of  the  12th 
inst.  In  reply  it  is  rather  out  of  our  line 
to  take  shares,  but,  should  we  do  so,  may 
we  expect  the  orders  for  the  chains  and 
anchors  required  ? .  Of  course  it  would  be 
our  part  to  shew  that  the  quality  of  our 
manufactures  is  first  class.  We  are  now 
about  to  make  the  chains  for  the  Liverpool 
new  landing  stage." 

Jan.  16. 

The  manager  to  W^ood  &  Co. — "  I  beg 
to  acknowledge  the  receipt  of  yours  of  the 
15th,  and  to  say  that  when  I  wrote  to  you 
I  had  in  view  your  obtaining  the  order  for 
the  chains,  anchors,  &c.  As  everything 
relating  to  the  construction  and  equipment 
of  the  vessels,  &c.  will  have  to  be  under 
my  superintendence,  it  may  be  considered 
as  a  mutual  arrangement  only  depending 
on  your  engagement  to  supply  everything 
in  your  way  of  the  first  material.  If  you 
will  please  to  send  me  the  form  of  applica- 
tion for  shares  you  can  do  so,  subject  to 
your  supplying  the  various  materials  in 
your  manufacture  that  may  be  required  for 
our  purposes." 

Jan.  23. 

Wood  &  Co.  to  the  manager. — "  Sir,  we 
return  your  prospectus  filled  up  in  appli- 
cation for  100  shares  to  our  principal,  but 
as  there  specified  we  do  so  on  the  condition 
named  in  our  previous  letters  of  the  5th 
(mistake  for  the  6th)  and  15^th  inst.,  that 
we  have  the  supplying  of  chains  and 
anchors,  and  such  goods  as  we  manufac- 
ture that  may  be  required  for  the  opera- 
tions. Of  course  the  quality  of  the  articles 
is  to  be  first  class,  and  the  prices  moderate." 

Enclosure. 

**  To  the  Directors  of  the  Sunken  Ves- 
sels Recovery  Company  (limited). — Gen- 
tlemen, 1  ieque%t  'joM  \.o  allot  me  100 


shares  in  the  above  company,  and  I  under- 
take to  accept  the  same  or  any  less  num- 
ber that  may  be  allotted  to  me,  and  to 
execute  the  memorandum  and  articles  of 
association  of  the  said  company,  and  to 
pay  the  deposit  and  calls.  Your  obedient 
servant,  Henry  Wood,  iron-merchants,  4, 
Grove  Piazzas,  Liverpool,  Jan.  15,  1857» 
upon  condition  named  in  my  firm's  (Henry 
Wood  &  Co.)  letters  to  Capt.  Smith  of 
January  the   5th   (mistake  for  6th)  and 

15th." 

March  12. 

Letter  from  the  manager  to  Mr.  Wood, 
stating  that  the  directors  had  allotted  to 
him  100  shares. 

Mareh  17. 

Wood  &  Co.  to  the  directors. — •*  Gentle- 
men, we  have  received  your  allotment 
letter  100  shares,  under  date  the  12th  inst. 
Having  made  application  for  them,  and 
arranged  with  Capt.  Smith  that  it  should 
be  on  condition  that  we  should  have  the 
supplying  of  the  chains  and  anchors,  and 
such  other  goods  which  we  manufacture, 
as  may  be  required  by  the  company,  before 
paying  any  deposit  we  are  desirous  of  an 
undertaking  to  that  effect." 

May  20. 

The  Secretary  to  Wood  &  Co.— *«  I  find 
that  a  letter  of  yours,  dated  in  March  last, 
respecting  the  shares  allotted  to  you  on 
the  12th  of  that  month  has  not  been  an- 
swered, owing  to  the  resignation  of  the  late 
secretary,  and  I  now  beg  to  inform  you 
that,  at  a  board  meeting  held  on  the  18th 
of  March,  a  minute  was  recorded  to  the 
effect  that,  provided  your  chains,  &c.  are 
approved  after  the  usual  test  and  rendered 
at  the  market  price  on  terms  similar  to 
those  of  the  general  trade,  you  will  be 
dealt  with  by  the  board.  I  shall,  there- 
fore, have  much  pleasure  in  receiving  your 
letterof  allotment,  with  the  banker's  receipt, 
for  payments  of  the  deposit  on  your  sharea^ 
in  order  that  it  may  be  exchanged  for  the 
share  certificates  bearing  the  seal  of  the 
company." 

Jaoe4b 

Wood  &  Co.  to  the  secretary,  in  sub- 
stance, as  follows :— -'*  The  conditions  yoa 
name  are  rather  vague,  and,  on  the  pirt 
of  the  company,  engage  nothing.  Od 
the  other  hand,  it  is  not  our  desire  to 
require  such  engagement  from  them  as 
would  be  unreasonable.  We  expect  merely 
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that  on  our  taking  the  shares  we  shall 
have  the  supplying  of  the  chains,  an- 
chors and  other  manufactures  of  ours  that 
may  be  required,  of  the  required  quality 
and  description,  and  at  fair  prices  for  such. 
It  appears  to  us  that  there  is  now  a  good 
opportunity  of  arranging  the  point,  in  a 
manner  satisfactory  to  both  parties.  You 
have  contracted  for  the  first  vessels  for 
the  use  of  the  company,  send  us  specifica- 
tions of  the  chains,  &c.  required  for  them, 
and  we  shall  be  happy  to  submit  tenders 
for  their  supply,  and  propose  that,  if  we 
get  the  tender,  we  shall  take  the  shares. 
It  may  be  that  the  required  quantity  of 
chains,  &c.  is  so  small  (for  the  first  vessel) 
that  we  may  have  to  stipulate  we  are  to 
have  the  orders  for  outfits  for  future  ves- 
sels for  a  certain  number  of  years  at  same 
prices,  with  such  advance  or  decline  as 
there  might  be  in  the  price  of  iron." 

Messrs.  Wood  &  Co.  were  never  asked 
to  supply  the  company  with  goods,  and 
Mr.  Wood  was  not  called  upon  to  sign 
the  articles  of  association  or  to  pay  depo- 
sits on  the  shares ;  but  the  company 
entered  his  name  on  the  list  of  shareholders, 
and  returned  his  name  to  the  Registrar  of 
Joint-Stock  Companies. 

In  this  state  of  circumstances,  on  the 
16th  of  April  1858,  an  order  was  made 
for  winding  up  the  company  under  the 
before-named  act  and  the  Amendment 
Act  of  1857,  and  on  the  27th  of  the  same 
month  Mr.  Commissioner  Stevenson  placed 
Mr.  Wood's  name  on  the  list  of  contribu- 
tories. 

The  present  petition  prayed  that  Mr. 
Wood's  name  might  be  removed,  and  the 
list  of  shareholders  might  be  rectified  by 
striking  out  his  name. 

For  the  appellant  it  was  insisted  that  he 
never  accepted  the  shares  in  writing  as 
required  by  the  form  in  Table  B.  of  the 
Joint-Stock  Companies  Act  of  1856  (19  & 
20  Vict.  c.  47) ;  that  there  never  was  any 
binding  contract  to  take  the  shares,  the 
whole  being  conditional,  conditional  in 
offer  and  conditional  as  to  assent  or  ac- 
ceptance of  the  offer ;  and  whether  (as 
the  Bench  had  suggested)  the  condition 
was  legal  or  illegal,  it  did  not  differ  in  any 
material  respect  from  an  agreement  to  per- 
form works  and  supply  articles  of  manu- 
facture, and  accept  payment  of  the  amount 


due  in  shares  in  the  company.  Such  would 
be  the  effect  if  the  transaction  were  legal, 
and  if  the  Court  considered  it  to  be  illegal 
the  difiiculty  would  be  obviated,  for  the 
condition  was  one  precedent  to  the  taking 
of  the  shares.  Moreover,  by  the  19th  sec- 
tion of  the  act,  no  person  could  be  a 
contributory  unless  he  has  both  accepted 
shares,  which  this  gentleman  never  did, 
unconditionally,  and  his  name  is  on  the 
share  register,  which  latter  fact  only  is 
present  in  this  case. 

For  the  official  liquidator  it  was  argued 
that  the  bargain  was  that  if  the  company 
wanted  articles  of  the  appellant's  manufac- 
ture they  would  buy  of  his  firm ;  but  it 
so  happened  that  they  wanted  none,  and 
therefore  did  not  buy,  so  that  no  breach 
of  condition  had  taken  place.  In  the  last 
letter  written  by  Wood  &  Co.,  the  shares 
are  treated  as  taken,  and  in  the  former 
letter,  namely,  that  of  the  23rd  of  January, 
there  was  an  undertaking  to  accept,  but 
to  this  was  added  an  illegal  qualification, 
and,  in  such  circumstances,  the  Court 
would  enforce  the  legal  part,  namely,  the 
acceptance,  and  reject  the  illegal  part, 
namely,  the  qualification,  and  confirm  the 
decision  of  the  Commissioner. 

Mr,  JVillcock  and  Mr.  Roxburgh^  for 
the  appellant. 

Mr,  Bacon  and  Mr.  Woodroffe^  for  the 
official  liquidator. 

Lord  Justice  Knight  Bruce. — The 
condition  expressed  in  Mr.  Wood's  letter 
of  application  of  the  23rd  of  January, 
whether  legal  or  illegal,  corrupt  or  not 
corrupt,  was,  in  my  judgment,  a  condition 
precedent.  It  appears  to  me  that  the 
terms  of  that  condition  were  never  with 
sufficient  distinctness  acceded  to  by  the 
company,  and  that  the  name,  therefore,  of 
this  gentleman  ought  not  to  be  on  the  list 
of  contributories. 

Lord  Justice  Turner. — I  think  that  a 
condition  was  attached  not  only  to  the 
offer  to  take  the  shares,  but  also  to  the 
acceptance  of  them,  and  that  there  was  no 
acceptance,  except  subject  to  the  condi- 
tion upon  the  terms  of  which  the  offer  to 
take  the  shares  was  made.  I  do  not  find 
that  the  condition  was  accepted  by  the 
company,  for  the  minute  of  the  18th  of 
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March  is  merely  to  tlie*  effect  that  the 
appellant  should  he  dealt  with  hy  the 
board ;  whereas,  what  he  intended  to  stipu- 
late for  was,  that  the  company  should  take 
from  him  all  the  cables  and  anchors  that 
should  be  wanted.  I  am  of  opinion^ 
therefore,  that  there  was  no  effectual  ac- 
ceptance of  these  shares,  and  that  the 
name  of  the  appellant  ought  to  be  removed 
from  the  list  of  contributories. 


KiNDBRSLET, V.C.I      HOLEOYD    V.    HOI.- 

May  1.  J  ROYD. 

Partnership  Properiy'^Realty  or  Per" 
$onaUy, 

Where  land  it  purchased  by  partners  out 
of  the  partnership  assets^  and  used  for  the 
purposes  of  the  business,  it  is  to  be  considered 
as  personalty^  both  as  between  the  partners 
themselves  and  as  between  the  heir  and  per* 
sonal  representatives  of  a  deceased  partner, 

Henry  Holroyd  and  Richard  Holroyd 
carrie'd  on  the  business  of  sizers  at  Colne, 
in  Lancashire,  under  articles  of  partner- 
ship; and  in  the  year  1855  they  purchased 
certain  copyhold  property,  which  was  con- 
veyed to  them  as  tenants  in  common. 
Upon  this  property  the  two  partners 
erected  a  size-house  and  other  buildings, 
in  which  the  business  of  the  partnership 
was  carried  on.  H.  Holroyd  then  died* 
and  this  suit  was  instituted  to  administer 
his  estate ;  and  a  summons  was  taken  out 
by  Jane  Holroyd,  the  administratrix  of  H. 
Holroyd,  to  confirm  a  sale  of  the  copyhold 
property  forming  part  of  the  real  estate  of 
the  partnership;  and  a  question  was  raised 
between  the  heir-at-law  and  the  next-of- 
kin  of  H.  Holroyd,  whether  the  proceeds 
of  the  sale  were  to  be  considered  as  realty 
or  personalty. 

The  case  now  came  on  upon  adjourned 
summons.  An  affidavit  had  been  made  in 
the  suit  by  R.  Holroyd,  to  the  effect  that 
the  property  was  purchased,  and  the  size«^ 
house  and  buildings  were  erected,  with 
money  forming  part  of  the  partnership 
assets,  and  during  the  continuance  of  the 
partnership. 

Mr,  Kay,  for  the  administratrix,  con- 
tended that  the  copyhold  property  must 


be  considered  as  personal  estate,  and  must 
go  to  the  next-of-kin  of  the  intestate.  The 
rule  was,  that  all  partnership  property 
purchased  out  of  the  partnership  assets, 
and  used  for  the  purposes  of  the  trade, 
must  be  considered  as  personal  estate. 
When  the  partnership  was  dissolved  by 
the  death  of  H.  Holroyd,  this  copyhold 
property  was  sold  for  the  purpose  of 
winding  up  the  affairs  and  dividing  tlie 
residue  as'  money. 

Mr,  Jesself  for  the  purchaser,  supported 
the  same  argument  as  that  used  bj  the 
administratrix. 

Mr,  Hughes^  for  the  heir-at-law,  sub- 
mitted that  the  authorities  were  by  no 
means  conclusive  upon  the  subject,  and 
there  had  been  much  difference  of  opinion 
among  the  Judges.  It  was  in  evidence, 
moreover,  in  this  case  that  the  intestate 
was  in  the  habit  of  purchasing  property  of 
this  nature  for  his  own  purposes,  and  not 
for  the  partnership;  and  it  was  fair  to 
assume  that  the  property  in  question  was 
so  purchased  by  him. 

The  following  authorities  were  referred 
to: — 

Thornton  v.  Dtxos,  3  Bro.  C.C.  199. 
Townshend  v.  Devaynes^  1  Roper  on 

Hus.  &  Wife,  346. 
Selkrig  v.  Davies,  2  Dow,  230. 
Crawshay  v.  Maule,  1  Swanst.  495. 
Phillips  V.  Phillips.  1  Myl.  ft  K.  649; 

s.c.  1  Law  J.  Rep.  (n.s.)  Chanc. 

214. 
Broom  v.  Broom,  3  Ibid.  443. 
Morris  v.  Kearsky,  2  You.  &  C.  139. 
HouyhtoH  V.  Houghton,  11  Sim.  491; 

s.e.  10  Law  J.  Rep.  (m.s.)  Chanc. 

310. 
Essex  V.  Essex,  20  Beav.  442. 
Darby  v.  Darby,  3  Drew.  495 ;  s.  c  25 

Law  J.  Rep.  (n.s.)  Chanc.  371. 
Dale  V.  Hamilton,  5  Hare,  369 ;  s.c.  S 

Ph.  366:  16  Law  J.  Rep.  (v.s.) 

Chanc.  126,  397. 
BeU  V.  Phyn,  7  Ves.  453. 
Balmain  v.  Shore,  9  Ibid.  500. 

KiNDRRSLHY,  V.C.-*It  appears  that  tbe 
copyhold  property  in  question  was  con- 
veyed to  the  partners  as  tenants  in  com- 
mon in  fee,  and  the  question  now  is,  not 
only  as  between  the  partners  themselres. 
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biit  between  the  heir  and  personal  repre- 
sentative of  the  deceased  partner,  whether 
that  property  is  to  be  considered  as  realty 
or  personalty.  In  the  case  of  Darby  v. 
Darby  the  points  differed  from  those  now 
raised  ;  but  I  had  fully  to  consider  the 
authorities  on  the  subject,  and  the  result 
of  them  appeared  to  me  to  be  this : — in 
Thornton  v.  Dixon^  Lord  Thurlow  said  he 
had  always  understood  that  where  partners 
bought  lands  for  the  purpose  of  a  partner- 
ship concern,  it  was  to  be  considered  part 
of  the  partnership  fund,  and  consequently 
must  be  considered  as  personalty,  and  dis- 
tributable as  such  ;  but  the  case  having 
come  on  before  him  again,  he  altered  his 
opinion,  and  said  this :  **  That  had  the 
agreement  been  between  two  or  more  part- 
ners, that  the  mills  (that  is,  the  property  in 
question)  should  be  valued  and  sold,*' — if 
there  had  been  an  express  agreement  to 
that  effect,—**  it  would  have  converted  them 
into  personalty  of  the  partnership ;  but 
that  he  considered  the  agreement  in  that 
case  was  not  sufficient  to  vary  the  nature 
of  the  property ;  and,  therefore,  after  the 
dissolution  of  the  partnership,  one  partner 
having  died,  the  property  would  result 
according  to  its  respective  nature,  the  real 
as  real,  and  the  personal  as  personal 
estate."  Sir  W.  Grant  had  the  question 
before  him  in  two  different  cases,  in  the 
case  oi  Bell  v.  Phyn  and  Balmain  v.  Shore^ 
and  in  both  those  cases  he  decided  on  the 
authority  of  Lord  Thurlow*s  decision  in 
Thornton  v.  Dixon.  Lord  Eldon  had  the 
question  raised  before  him  in  several  cases, 
and  expressed  an  unmistakeable.  opinion 
that  where  property  is  purchased  by  partners 
carrying  on  a  trade  out  of  the  partnership 
assets,  for  the  purpose  of  the  business,  it 
is  not  only  partnership  property,  but  be- 
cause it  is  so,  it  is  also  personalty  to  all 
intents  and  purposes,  not  only  as  between 
the  partners  themselves,  but  as  between 
the  heir  and  personal  representative.  Lord 
Eldon*8  opinion  is  a  host  in  itself,  but 
Sir  J.  Leach  decided  in  the  same  way, 
even  more  distinctly ;  and  Sir  Launcelot 
Shadwell,  in  Houghton  v.  Houghton^  though 
at  first  his  mind  seemed  to  vacillate,  took 
the  same  view  of  the  principle.  Even 
supposing  that  the  language  in  Phillips  v. 
Phillips  is  too  unreserved,  which,  however. 


I  do  not  think  is  the  case,  the  preponde- 
rating weight  of  opinion  is  in  favour  of 
property  like  this  being  considered  as  per- 
sonalty. The  argument  that  the  intestate 
bought  this  copyhold,  as  he  did  other  pro- 
perty, for  his  own  benefit,  is  met  by  the 
fact  of  its  having  been  conveyed  to  him 
and  his  partner  as  tenants  in  common,  and 
that  premises  were  erected  on  it,  and  the 
business  carried  on  there.  It  appears  to 
me  to  be  a  clear  case  within  the  principle; 
and  having  once  come  to  the  conclusion 
that  it  was  partnership  property,  it  must 
follow  also  that  it  is  to  be  dealt  with  as 
personalty.  In  the  common  case  of  a  de- 
vise of  land  to  trustees  to  sell  and  divide 
the  money  between  different  persons,  there, 
if  one  dies,  and  the  land  remains  unsold, 
still  it  is  considered  as  personalty,  because, 
for  the  purpose  of  working  out  the  right 
which  each  party  may  insist  upon,  there 
must  be  a  sale,  although  no  doubt  all 
parties  may  agree  to  keep  it  unsold.  There 
is  no  reason  why  the  same  principle  should 
not  be  applicable  to  partnership,  and  it  is 
certainly  more  convenient  to  consider  it 
altogether  as  personalty  than  as  personalty 
for  one  purpose  and  realty  for  others. 
In  this  case  it  is  clearly  personalty. 


Stuart,  V.C. 
July  19 


.C.7 

>     GARDNER  V.  GARDNER. 

Baron  and  Feme — Separate  Estate, 


A  legacy  of  1,000/.  bequeathed  to  the 
separate  use  of  a  married  woman  was  paid 
to  her,  she  and  her  husband  both  joining  in 
a  release  to  the  executors.  The  money  was 
then  allowed  to  get  into  the  hands  of  the 
husbandt  who  paid  it  to  his  own  bankers, 
and  mixed  it  with  his  own  money,  and  em* 
ployed  it  in  his  own  business  and  in  the 
family  expenditure.  This  continued  nearly 
twenty  years,  when  the  husband  died.  There 
was  no  evidence  to  shew  the  circumstances 
under  which  the  money  was  paid  to  the  hus» 
band^s  banker,  nor  any  proof  of  any  formal 
assent  on  the  part  of  the  wife  to  the  mode  of 
dealing  with  the  fund  by  the  husband,  or  of 
any  gift  of  the  fund  by  her  to  him: — Held, 
notwithstanding,  upon  special  case,  that  the 
wife's  assent  to  the  employment  and  expen^ 
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diture  of  the  money  by  the  husband  must  be 
presumed^  and  that  she  could  not  be  allowed 
to  claim  it  back  from  the  husband*s  estate, 
as  if  still  affected  by  the  trust  for  her  sepa» 
rate  use. 

In  1838,  Mrs.  Gardner,  the  wife  of 
Thomas  Gardner,  received  the  sum  of 
1,009/.  in  payment  of  a  legacy  bequeathed 
to  her  by  the  will  of  a  testator  and  interest 
thereon,  and  she  executed  a  release  to  the 
executors  of  the  will,  such  release  being 
also  executed  by  her  husband  in  order  to 
testify  his  privity  and  consent.  The  said 
sum  came  almost  immediately  afterwards 
to  the  hands  of  Thomas  Gardner,  the  hus- 
band, who  paid  it  to  his  own  account  at  his 
banker's,  and  mixed  it  with  his  own  money 
and  employed  it  in  his  own  business  and  in 
the  family  expenditure.  This  continued  for 
about  twenty  years,  when  T.  Gardner,  the 
husband,  died  intestate.  A  question  then 
arose,  whether  his  widow,  Mrs.  Gardner, 
could  claim  the  1,009/.  out  of  his  estate, 
which  question  was  now  submitted  for  the 
consideration  of  the  Court,  upon  a  special 
case,  filed  by  Mrs.Gardner,  stating  the  facts 
above  mentioned.  There  was  no  evidence 
to  shew  in  what  manner  or  under  what 
circumstances  the  money  came  into  the 
husband's  hands,  or  was  dealt  with  by  him 
as  above  mentioned,  save  that  the  special 
case  did  not  contain  any  statement  denying 
that  the  money  came  to  his  hands,  and  was 
paid  by  him  to  his  banker,  and  dealt  with 
by  him  as  above  mentioned,  with  her 
knowledge  and  assent.  There  was  like- 
wise no  evidence  to  shew  whether,  in  assent- 
ing to  the  money  being  held  by  her  hus- 
band, the  plaintiff  intended  that  the  sum 
in  question  should  be  a  gift  to  her  hus- 
band, or  should  be  held  by  him  in  trust 
for  herself  for  her  separate  use ;  and  the 
special  case  stated  that  no  communication 
took  place  between  them  on  the  subject 
after  the  payment. 

Mr,  Archibald  Smith,  for  the  plaintiff, 
submitted  that  in  the  absence  of  any  proof 
of  a  gift  of  the  fund  having  been  made  by 
the  plaintiff,  Mrs.  Gardner,  to  her  husband, 
and  of  circumstances  shewing  her  assent 
to  the  dealings  with  the  fund  by  him  stated 
in  the  special  case,  the  Court  would  con- 


sider him  to  have  all  along  been  a  trustee 
of  the  fund  for  her  separate  use.— 
Rich  V.  Cockell,  9  Ves.  369. 
Rowe  V.  Rowe,  2  De  Gex  &  Sm.  294; 
B.C.  17  Law  J.  Rep.  (n.s.)  Chanc. 
357. 

Mr.  Welford,  for  the  defendants,  the 
next-of-kin  of  the  testator,  said  the  rule 
laid  down  by  Lord  Eldon  in  Rich  v. 
Cockell,  and  ever  since  followed  by  the 
Court,  undoubtedly  was,  that  where  there 
is  a  gift  to  a  married  woman  to  her  separate 
use,  without  the  intervention  of  a  trustee, 
the  husband  becomes  a  trustee  for  her ;  but 
submitted  that  such  trust  might  be  de- 
stroyed by  clear  evidence  that  the  wife 
intended  to  make  it  over  to  the  husband. 
He  contended  that,  from  the  circumstances 
of  the  present  case,  the  clear  inference  was 
that  the  wife  had  assented  to  the  mode  of 
dealing  with  the  fund  by  the  husband,  and 
had,  in  fact,  made  an  absolute  gift  to  him 
of  such  fund.     He  cited — 

Essex  V.  Atkins,  14  Yes.  542. 

Caion  V.  Rideout,  1  Mac.  &  G.  599; 

s.  c.  19  Law  J.  Rep.  (m.s.)  Chanc. 

408 ;  2  Hall  &  Tw.  33. 
Darkin  v.  Darkin,  17  Beav.  578  ;  8.c. 

23  Law  J.  Rep.  (n.s.)  Chanc.  890. 

Mr,  A,  Smith  replied. 

Stuart,  V.C.  held,  that,  although  in  this 
case  there  was  no  evidence  to  shew  the 
circumstances  under  which  the  money  was 
paid  to  the  husband's  banker,  nor  any 
proof  of  any  formal  assent  on  the  part  of 
the  wife,  or  of  any  gift  of  the  fund  to  her 
husband,  yet  her  assent  to  the  employment 
and  expenditure  of  the  money  by  the  hus- 
band in  the  manner  mentioned  in  the  spe- 
cial case  must  be  presumed,  and  that  ahe 
could  not  now  be  allowed  to  claim  it  back. 
as  if  still  affected  by  the  trust  for  her 
separate  use.  He  observed  that  the  case 
was  not  one  of  gift  to  the  husband,  but  it 
was  one  in  which  the  husband,  holding  the 
money  upon  trust  for  the  wife,  or  as  she 
should  direct,  employed  it  for  the  most 
part  in  purposes  for  their  common  benefit; 
and  the. question  was,  whether,  after  all 
that  had  been  done  with  the  knowledge 
end  assent  of  the  wife,  she  was  to  recover 
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the  money  from  the  husband's  estate,  just 
as  if  it  bad  remained  in  his  hands  without 
any  act  of  hers  to  put  an  end  to  the  trust 
for  her  separate  use.  His  opinion  was, 
that  the  assent  of  the  wife  to  the  employ- 
ment of  the  money  by  the  husband,  partly 
in  his  business  and  partly  in  expenditure 
for  the  benefit  of  the  family,  rendered  it 
impossible  for  the  wife,  after  that  assent, 
to  claim  the  money  out  of  the  assets  of  the 
husband.  The  answer,  therefore,  to  the 
special  case  would  be  to  that  effect. 


M 

June 


.R.     \ 
e  11.  J 


M£DWORTH  V,  POPE. 


WUl — Devisee — Description, 

A  testator^  who  had  several  natural  chiU 
dren  by  his  housekeeper,  devised  real  estate 
to  each  of  them,  by  name.  He  then  demised 
certain  real  estate  ^to  such  other  child,  if  any, 
thai  might  be  bom  of  his  housekeeper  in  his, 
the  testator*s,  lifetime,  or  in  due  iime  after 
his  death,**  and  to  such  child's  heirs  and 
assigns : — Held,  that  a  child  born  after  the 
date  of  the  wiU  took  no  interest  under  the 
devise, 

Joseph  Medworth  had  six  children  by 
his  housekeeper,  Sarah  Gibson.  They 
were  all  known  by  the  name  of  Medworth. 

By  his  will,  dated  the  18th  of  October 
1825,  he  devised  to  his  natural  son  John 
Medworth  Gibson,  his  heirs  and  assigns, 
for  ever,  his  house  in  Union  Place,  Wis- 
beach.  He  in  like  manner  gave  a  house 
and  premises  to  each  of  his  other  natural 
children,  by  name,  and  their  respecti^re 
heirs  and  assigns. 

The  testator  then  "devised  to  such 
other  child,  if  any,  that  might  be  bom  of 
his  housekeeper  Sarah  Gibson  in  his,  the 
testator's,  lifetime,  or  in  due  time  after  his 
death,  for  such  child's  own  use  and  bene- 
fit, and  to  the  said  child's  heirs  and  assigns 
for  ever,  two  houses,  with  the  appurte- 
nances thereto  belonging,  being  1  and  2, 
Market  Street,  Wisbeach,  aforesaid." 

The  testator  died 'On  the  17th  of  October 
1827* 

Edward  Medworth  was  bom  of  Sarah 
Gibson  after  the  dat«  of  the  will.  He  was 
Nbw  Sbriks,  XXVIII.— Chakc. 


the  reputed  son  of  the  ^testator,  and  he 
claimed  the  two  houses  in  Market  Street, 
as  the  devisee  under  the  will. 

The  suit  was  instituted  by  John  Med- 
worth, one  of  the  natural  children,  for  the 
administration  of  the  testator's  estate. 

Mr,  FoUett  and  Mr.  Welford,  for  the 
plaintiff. — The  question  was  whether  there 
could  be  a  good  gift  to  an  unborn  child  of 
an  unmarried  woman.     The  will  neferred 
to  his  -other  children  by  the  same  woman. 
Pratt  V.  Matthew,  22  Beav.  328 ;  s.  c. 
25  Law  J.  Rep.  (n.s.)  Chanc.  409. 
Bentley  v.  Blizard,  4  Jur.  N.S.  652. 
2  Jxirman  on  Wills,  202. 

Mr,  Shehbear^,  for  T.  S.  Watson,  a 
purchaser  of  the  share  of  one  of  the  chil- 
dren under  the  will. 

Mr,  Lloyd,  jun,,  for  another  defendant, 
cited  Mortimer  v.  fVest  (1). 

Mr,  R.  Palmer,  for  Edward  Medworth. 
—The  law  will  recognize  a  provision  made 
by  a  testator  for  a  child  who  in  the  course 
of  nature  might  be  his.  The  interest  must 
arise  in  the  life  of  the  testator  -or  in  due 
time  after  his  death.—- 

Wilkinson  v.  Adam,  1  Ves.  &  B.  422. 
Metham  v.  the  Duke  of  Devon,  1  P. 

Wms.  529. 
Evans  v.  Massey,  8  Price,  22. 
Gordon  v.  Gordon,  1  Mer.  141. 
Earle  v.  Wilson,  17  Ves.  528. 

The  Master  of  the  Rolls.— The  defen- 
dant, £.  Medworth,. cannot  take  under  the 
words  of  this  will.  The  law  does  not  con- 
strue wills  with  reference  to  the  birth  of  ille- 
gitimate children.  A  gift  to  future  children 
of  an  unmarried  woman  must  meanto  fu- 
ture legitimate  children.  The  law  will  not 
allow  illegitimate  children  any  interest  with 
them.  Illegitimate  children  may  take,  if 
specifically  pointed  out.  In  this  case, 
however,  I  think  Edward  Medworth  took 
ao  interest  imder  the  will  (2). 


(1)  8  Riiss.  370;    8.  c.  S  Law  J.  Rep.  Chanc. 
181. 

(2)  See  Blundell  v.  Dunne,  1  Madd.  433. 
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e  MARSDEN  S 
TRUST. 


Power  of  Appointment — Fraudulent  Ap^ 
pointment, 

A  married  woman,  having  a  power  of 
appointment  in  favour  of  any  one  or  more  of 
her  children,  appointed  the  whole  fund  to  one 
child  absolutely ;  and  there  was  evidence  to 
shew  that  an  arrangement  had  been  entered 
into,  that  such  child  should  hand  over  one 
half  of  the  fund  to  her  father  absolutely, 
and  should  give  him  a  life  interest  in  the 
other  half.  No  notice  of  such  arrangement 
was,  however,  given  to  the  appointee  during 
the  life  of  the  mother: — Held,  thai  the 
execution  of  the  appointment  was  in  fraud 
of  the  power f  and  therefore  void. 

By  an  indenture  of  settlement,  dated 
the  14th  of  October  1836,  and  made  pre- 
viously to  the  marriage  of  William  John 
Martin  and  Charlotte  Marsden,  but  not 
stated  to  be  in  consideration  of  such  mar- 
riage, certain  canal  shares  belonging  to 
Charlotte  Marsden  were  assigned  to  trus- 
tees, upon  the  trusts  therein  mentioned,  for 
the  benefit  of  Charlotte  Marsden  during 
her  life,  with  power  to  the  trustees,  in  case 
she  should  marry,  to  settle  the  property 
upon  her  for  her  separate  use ;  and  after 
her  decease,  in  case  she  should  leave  any 
husband  surviving  her,  upon  trust  during 
the  remainder  of  his  life  to  pay  one-fourth 
part  of  the  dividends  arising  from  the  above 
shares  to  him,  or  his  assigns,  with  power 
for  the  said  Charlotte  Marsden  at  any 
time  to  revoke  the  trusts  in  favour  of  such 
husband,  and  subject  to  the  said  trusts  in 
favour  of  her  said  busbar  J,  in  trust  for  all 
and  every,  or  such  one  o/  more  exclusively 
of  the  others  or  other,  of  the  children  or 
child  or  other  issue  of  the  said  Charlotte 
Marsden,  with  provision  for  their  mainte- 
nance and  education,  at  such  age  or  time,  or 
respective  ages  or  times,  and  if  more  than 
one,  in  such  parts,  shares  and  proportions, 
and  charged  with  such  annual  sums  of 
money  and  limitations  over  for  the  benefit 
of  the  same  children  or  issue,  or  some  or 
one  of  them,  and  upon  such  conditions 
and  restrictions,  and  in  such  manner  as 
the  said  Charlotte  Marsden,  whether  covert 
or  sole,  and  if  under  coverture,  notwith- 


standing such  coverture,  should  by  deed  or 
wil],  to  be  attested  as  therein  directed,  ap- 
point; and  in  default  of  such  direction  and 
appointment,  in  trust  for  all  the  children 
of  the  said  Charlotte  Marsden  in  manner 
therein  mentioned,  as  tenants  in  common; 
and  in  case  there  should  be  no  children  of 
the  said  Charlotte  Marsden,  then,  without 
prejudice  to  the  trusts  of  a  fourth  part  in 
favour  of  any  husband,  as  she,  the  said 
Charlotte  Marsden,  should  by  deed  or  will 
appoint;  and  in  default  of  appointment 
in  trust  for  her  next-of-kin. 

On  the  21st  of  October  another  deed 
was  executed  between  Charlotte  Marsden 
of  the  one  part,  and  W.  J.  Martin  of  the 
other  part,  which  recited  that  the  previous 
deed  had  not  been  prepared  in  conformity 
with  the  intentions  of  Charlotte  Marsden ; 
and  that  it  was  her  desire  to  have  it  rec- 
tified. The  deed  then  contained  certain 
clauses  altering  the  deed  of  the  14th  of 
October,  and  giving  W.  J.  Martin  the  abso- 
lute interest  in  the  canal  shares  in  case  of 
there  being  no  children  of  the  marriage 
then  intended  between  them.  The  mar- 
riage took  place  on  the  22nd  of  November 
1 836,  and  there  was  issue  six  children,  the 
eldest  of  whom  was  Isabel  Martin.  By  a 
deed-poll,  dated  the  24th  of  July  1857, 
Charlotte  Martin  (formerly  Charlotte  Mars- 
den) appointed  the  whole  of  the  trust  pro- 
perty to  her  eldest  daughter,  Isabel  Martin, 
absolutely.  Charlotte  Martin  died  intestate 
in  August  1858,  and  Isabel  Martin  attained 
twenty-one  on  the  20th  of  September  1858. 
On  attaining  her  majority  she  applied  to 
the  surviving  trustee  of  the  deed  of  the  14th 
of  October  for  a  transfer  of  so  much  of  the 
funds  as  she  should  be  entitled  to,  bat 
the  trustee  declined  to  do  so,  and  paid  the 
whole  fund  into  court,  amounting  to  5,104/. 
An  affidavit  was  then  made  by  the  trustee 
to  the  following  effect: — That  Mr.  and 
Mrs.  Martin  while  residing  at  Brussels  had 
employed  Messrs.  Parker  8c  Co.,  solicitors* 
for  all  parties,  and  had  consulted  with 
them  what  means  ought  to  be  taken  for 
the  purpose  of  giving  to  her  husband  a 
larger  beneficial  interest  In  the  property 
than  he  then  had ;  and  Mrs.  Martin  ex- 
pressed a  wish  to  make  a  will  under  ber 
power  in  the  deed  of  the  14th  of  October 
1836|  leaving  the  whole  fund  to  her  ekicst 
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daughter,  upon  condition  that  she  should, 
upon  coming  of  age,  make  over  to  her 
father  one-half  of  such  fund,  and  should 
give  him  a  life  interest  in  the  remainder  ; 
but  if  this  intention  could  not  be  legally 
carried  into  effect,  she  proposed  to  give 
her  eldest  daughter  the  whole  property 
absolutely,  and  expressed  an  intention  of 
giving  directions  to  her  to  carry  out  her 
wishes  after  her  death.  Instructions  were 
thereupon  given  to  a  conveyancer,  and  he, 
having  a  discretion  to  prepare  a  deed  or 
will,  prepared  an  appointment  to  be  exe- 
cuted by  Mrs.  Martin  in  favour  of  her 
daughter  absolutely,  but  appended  an  opin- 
ion thereto  that  Mrs.  Martin  ought  to  have 
a  separate  solicitor  to  advise  with  her  upon 
the  subject,  and  that  notice  should  be  given 
to  the  surviving  trustee.  The  appoint- 
ment was  executed,  and  after  Mrs.  Martin's 
death  a  correspondence  took  place  between 
the  parties,  which  led  to  this  petition  being 
presented  by  Isabel  Martin,  stating  that 
the  petitioner  was  ignorant  until  after  her 
mother's  death  of  the  execution  of  the 
appointment  by  her ;  and  that  no  bargain 
or  agreement  was  entered  into  on  her  part 
with  reference  to  the  funds  appointed  to 
her,  and  praying  that  the  money  might  be 
paid  out  of  court  to  her. 

The  petition  was  opposed  by  the  younger 
children  of  the  marriage,  on  the  ground 
that  there  was  the  secret  understanding 
above  mentioned  with  respect  to  the  funds ; 
and  that  the  appointment  was,  therefore,  a 
fraud  upon  the  power  and  void. 

Mr.  Shapter  and  Mr,  H,  G.  Bagshawe^ 
for  the  petitioner,  contended  that  no  fraud 
upon  the  power  had  been  shewn  to  exist. 
Whatever  intention  Mrs.  Martin  might 
have  had  to  benefit  her  husband,  it  was 
evidently  never  communicated  to  the 
daughter;  and  the  appointment  was,  there- 
fore, valid,  and  the  petitioner  was  en- 
titled to  the  fund. 

Mr.  Baily  and  Mr.  Cracknall^  contra, 
submitted  that  the  evidence  was  sufficient 
to  vitiate  the  appointment.  Mrs.  Martin, 
no  doubt,  intended  to  give  her  husband,  if 
possible,  a  larger  share  in  the  property 
than  was  sanctioned  by  the  terms  of  the 
power ;  and,  having  expressed  that  inten- 
tion,  she  went  on  to  state  that  if  it  could 
not  legally  be  done,  the  appointment  was 


to  be  made  absolutely  in  favour  of  her 
daughter,  and  no  one  could  fail  to  see  that 
a  fraud  upon  the  power  was  contemplated 
by  the  parties. 

The  following  authorities  were  cited  :-— 

Beere  v.  Hoffmeister,    23  Beav.   101; 

s.  c.  26  Law  J.  Ilep.  (n.s.)  Chanc. 

177. 
Fearon  v.   Desbrisay,    14  Ibid.   635 ; 

s.  c.  21  Law  J.  Rep.  (n.s.)  Chanct 

505. 
M*  Queen  v.  Farquhar,  11  Ves.  467. 
Daubeny  v.  Coekburn,  1  Mer.  626. 
JVellesley  v.  Mornington,  2  Kay  &  J, 

143. 
Birley  v.  Birley^  25  Beav.  299 ;  s.  c. 

27  Law  J.  Rep.  (n.s.)  Chanc.  569. 
Walt  V.  Creyke,  3  Sm.  h  Gif.  362; 

8.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 

211. 
Butcher  v.  Jackson^  14  Sim.  444. 
Carver  v.  Bowles^  2  Russ.  &  M.  301 ; 

s.  c.  9  Law  J.  Rep.  Chanc.  19. 
Wright  v.  Goff,  22  Beav.  207;  s.c.  25 

Law  J.  Rep.  (n.s.)  Chanc.  803. 
Keily  v.  Keily,  4  Dru.  &  W.  38. 
Askham  v.  Barker^  12  Beav.  499. 
Wheate  v.  Hall,  17  Ves.  80. 
Vane  v.  Lord  Dungannon,   2  Sch.    8c 

Lef.  118. 

KiNDERSLEY,  V.C. — The  question  in 
this  case  is,  whether  the  execution  of  a 
power  of  appointment  is  to  be  defeated  on 
the  ground  that  it  is  what  is  commonly 
called  a  fraud  upon  the  power?  The  peti- 
tioner is  the  person  in  whose  favour  the 
power  has  been  exercised,  and  she  insists 
that  the  appointment  is  good.  On  the 
other  side,  it  is  said  to  be  a  fraud  upon  the 
power,  having  regard  to  the  circumstances 
of  the  case,  which  are  by  no  means  com- 
mon. Upon  the  face  of  the  instrument, 
the  power  is  well  executed;  and  the  ques- 
tion is,  whether  the  circumstances  which 
took  place  prior  to  its  execution  are  suffi- 
cient to  shew  that  a  fraud  upon  the  power 
was  intended.  This  power  is,  in  point  of 
form,  a  trust,  to  be  exercised  by  a  certain 
person  in  favour  of  certain  objects  of  the 
trust.  These  powers  occur  in  a  great 
many  forms  :  one  is,  at  the  discretion  of 
the  donee  with  a  view  to  accomplish  some 
purpose  for  the  benefit  of  other  persons; 
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and  in  such  cases  the  persons  to  take  under 
the  power  are,  in  a  great  majority  of  in- 
stances, the  persons  who  would  toke  in 
default  of  appointment;,  but,  on  the  failure 
of  these,  there  are  often  ulterior  objects. 
I  mention  this  because  it  may  be  one  thing 
to  do  an  act  which  turns  out  to  be  to  the 
prejudice  of  the  persons  wiko  take,  if  there 
are  no  immediate  objects  of  the  power,  and 
another  thing  to  do  an  act  which  is  to  de- 
feat the  immediate  objects  of  it.  Now  the 
purpose  of  such  a  power  as  this  is  to  pro- 
vide for  the  children  of  the  marriage,  or 
rather  of  the  lady;  bvt,  at  the  same  time, 
to  preserve  to  the  parent  sueh  powers  as 
will  keep  the  children  under  the  control 
of  the  parent.  The  power  is  intended  to 
enable  the  parent,  when  the  children  come 
into  existence,  to  distribute  and  deal  with 
the  property  in  such  a  manner  as  will  be 
best  for  the  objects  of  the  power.  Now  I 
need  hardly  say  that  the  same  rules  which 
are  applicable  to  discretionary  trusts  gene- 
rically  must  be  applicable  to  every  species 
of  them.  As  you  cannot  enter  into  a 
man's  mind  and  so  conjecture  what  were 
his  motives,  unless  there  are  some  acts 
from  which  we  can  draw  a  legitimate  in- 
ference as  to  his  motives,  whenever  there  is 
a  discretionary  trust,  and  that  discretion  is 
exercised  either  improperly  or  corruptly—- 
unless  you  can  shew  to  the  Court  that  such 
was  the  case,  the  Court  will  not  control 
the  exercise  of  the  discretion.  You  may 
have  a  suspicion  that  the  power  has  been 
exercised  from  a  particular  motive ;  but  if 
it  is  a  mere  suspicion,  and  not  a  matter  of 
clear,  judicial  inference,  you  must  leave  it 
as  you  find  it.  When,  however,  we  find 
that  trustees  have  a  discretionary  trust, 
and  it  is  proved  to  the  satisfaction  of  the 
judicial  mind  that  the  exercise  has  been 
either  corrupt  or  for  purposes  winch  have 
the  effect  of  defeating,  instead  of  carrying 
into  effect  the  trusts,  then  the  Court  will  not 
uphold  that  exercise  of  the  power.  Now 
this  is  not  a  general,  but  a  special,  power ; 
and  as  to  a  special  power,  whether  exclu- 
sive or  with  power  to  appoint  among  the 
children  generally,  if  the  donee  of  such  a 
power  attempt  to  exercise  it  in  plain 
terms  in  favour  of  a  person  who  is 
not  an  object  of  the  power,  that  is  no 
proper  exercise  of  the  power— it  is  no  exer- 
cise of  it  at  all.  If  a  person  having  a  power 


to  appoint  to  A.  appoints  to  B,  that  it,  of 
course,  void.  But  when  the  donee  exer- 
cises the  power  so  that  upon  the  face  of 
the  instrument  it  is  not  entirely  within  the 
scope  of  the  power — that  is  to  say,  not  in 
favour  of  the  objects  of  the  power  alone — 
then  arises  the  question  whether  it  is  a 
fraud  upon  the  power— whether  it  was 
exercised  under  such  circumstances  that 
the  Court  will  say  the  appointment  ought 
not  to  be  sustained.  I  f  a  power  be  honestly 
exercised,  the  Court  will  not  control  its 
exercise,  though  it  may  be  exercised  capri- 
ciously or  under  a  prejudice  for  a  parti- 
cular child.  Now,  in  this  case  it  is  clearly 
proved  that,  for  two  years  before  this 
instrument  was  executed,  Mr.  and  Mrs. 
Martin  had  had  the  settlement  under  dis- 
cussion. And  why  ?  Because  it  excluded 
the  husband  from  that  interest  which  he 
usually  has  under  a  marriage  settlement 
of  this  kind.  Mrs.  Martin  regretted  that 
it  was  so ;  and  I  will  assume  that  nothing 
could  be  mare  right  than  the  feeling  she 
has  entertained  on  the  subject.  They  seem 
to  have  said,  "We  have  now  five  children, 
the  eldest  will  be  twenty-one  in  a  little 
more  than  twelve  months ;  suppose  an  ap- 
pointment is  made  to  her  entirely  under  a 
condition  that  she  shall  hand  over  one-half 
to  the  husband,  and  give  him  a  life  interest 
in  the  other  half;  and  as  to  the  other  five 
children,  they  will  have  nothing."  I  do 
not  blame  them  for  having  this  idea  in  their 
minds;  they  were  not  aware  of  the  moral 
rule  which  exists  in  courts  of  equity,  as  to 
the  exercise  of  powers.  This  was  never 
communicated  to  the  daughter  till  after  the 
death  of  Mrs.  Martin^  She  was  in  a  bad 
state  of  health,  and  it  was  arranged  that 
Mr.  Martin  should  go  over  from  Brussels 
to  England  and  consult  their  legal  adviser. 
He,  a(  course,  advised  that  what  they 
wished  could  not  be  done.  Then  the 
husband  suggested  that,  still,,  the  appoint- 
ment might  be  made  to  the  daughter  ab- 
solutely. He  then  intended  to  eommnni- 
cate  to  her  what  had  been  the  object  of 
the  appointment,  and  that  if  she  thought 
fit  she  might  give  him  the  benefit  contem- 
plated; which  I  will  assume  was  a  very 
legitimate  design.  This  was  not  an  ap- 
pointment made  because  the  daughter  was 
going  to  be  married,  or  anything  of  that 
kind  ;  but  the  whole  purpose  was  for  the 
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benefit  of  Mr.  Martin.  There  was  no  con- 
cealment about  it;  but  there  was  clear 
evidence  of  what  was  the  design  of  Mr. 
Martin  and  also  of  Mrs.  Martin  :  viz.  that 
it  was  her  intention  to  exercise  the  power, 
if  possible,  in  such  a  manner  as  to  defeat 
the  real  purpose  of  the  power.  The 
exercise  of  the  power  by  Mrs.  Martin 
in  the  mode  suggested  was  an  exercise 
that  defeated  the  interests  of  the  real  ob- 
jects of  it.  I  am  satisfied  that  this  case 
comes  within  what  is  called  a  fraud  upon 
the  power,  without  imputing  any  bad 
motives  to  the  parties;  but  it  is  clearly 
contrary  to  the  scope  of  the  power.  In 
some  of  the  cases  it  has  been  a  bargain 
under  which  the  donee  of  the  power  was 
to  derive  a  benefit-^that  is  something  more 
than  a  moral  fraud — but  there  is  nothing 
of  the  kind  here.  It  is  not  necessary  that 
the  appointee  should  be  aware  of  the  ap- 
pointment; fVeUesley  v.  Mornington  shews 
that.  Nor  is  it  necessary  for  the  purpose 
of  constituting  fraud  that  the  object  of  the 
donee  should  be  to  benefit  himself  alone, 
because,  if  he  wishes  to  benefit  another 
person  not  the  object  of  the  power,  it  is 
just  the  same.  I  do  not  think  it  is  neces- 
sary that  an  appointee  should  be  aware  of 
the  intention,  but  it  is  necessary  that  the 
motives  at  the  time  of  the  execution  should 
be  matter  of  proof.  I  must,  therefore,^ 
decide  that  the  execution  of  this  appoint- 
ment is  void  a»  being  in  fraud  of  the  power, 
and  the  petition  cannot  be  granted. 


/'the 

Wood,  V.C.  )      w 

July  6.      j      M 


NORTH     LONDON    RAIL- 
WAY     COMPANY      V.      THE 
ETROPOUTAN    BOARD   OF 
WORKS. 


Metropolis  Local  Management  Act  (\^ 
ij-  19  Tic/,  c.  120.  S5.  135,  150,  151,  152.^ 
• — Powers  of  the  Metropolitan  Board  of 
Works — Purchase  of  Land, 

The  powers  conferred  upon  the  Metro^ 
politan  Board  of  Works  by  the  \Zbth  section 
of  /Ae  18  <^  19  Vict,  e,  120,  of  carrying 
their  sewers  and  works  intOt  through  or 
under  any  lands^  making  compensation  for 
any  damage  done  thereby,  may  he  exercised 
without  purchasing  such  lands,  or  any  ease^ 
ment  in  them;   and  the  150//p,  \^\st  and 


\S2nd  sections  of  the  act^  enabling  them  to 
purchase  any  land,  or  any  right  or  easement 
in  or  offer  any  land  which  they  may  deem 
necessary  or  expedient  for  the  formation  or 
protection  of  their  works,  are  not  to  be  read 
as  restricting  such  exercise  of  those  powers. 
In  the  construction  of  powers  conferred  by 
act  of  parliament  upon  public  bodies,  acting 
for  the  public  benefit  alone,  the  intention  of 
the  legislature  is  not  to  be  measured  by  the 
more  guarded  powers  given  to  public  com* 
panics  established  for  trading  purposes. 

On  the  24th  of  December  1858  the  de- 
fendants, the  Metropolitan  Board  of  Works, 
in  pursuance  of  the  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120.) 
and  of  the  21  &  22  Vict.  c.  104,  served 
upon  the  plaintiffs  a  notice  in  writing  that 
they  rehired  to  purchase,  and  intended  to 
take  for  the  purpose  of  the  embankment 
forming  a  portion  of  the  main  drainage 
works  authorized  by  the  last-mentioned 
act,  and  also  for  the  purpose  of  construct- 
ing the  other  works  in  connexion  therewith, 
certain  lands  and  hereditaments  belonging 
to  the  plaintifis,  and  delineated  on  a  planr 
annexed  to  the  notice.  By  this-  plan  it  ap-*- 
peared  that  the  sewer  and  works  intended 
to  be  constructed  must  necessarily  pass 
through  a  portion  of  the  plaintiffs'  land 
other  than  that  which  the  board  had  given 
notice  to  purchase ;  and,  in  fact,  it  wa» 
intended  to  carry  on  the  works  through- 
such  additional  land  by  means  of  a  tunnel. 
The  defendan-ts  claimed  to  construct  their 
sewer  through  fthiv  portion  of  the  plaintiffs-' 
land  without  purchasing  the  same,  or  any 
interest  therein. 

The  bill  prayed  that  the  defendants 
might  be  restrained  from  constructing  their 
sewer  and  works  through,  or  from  entering 
upon  or  using  any  land  of  the  plaintiffs 
not  comprised  in  the  notice  of  the  24th  of 
December  1858,  until,  in  conformity  with: 
the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  in  that  behalf,  they 
should  have  given  to  the  plaintiffs  notice 
of  their  intention  to  purchase  and  take  the 
same  land,  and  should  have  deposited  in 
the  Bank  of  England  such  sum  as  should, 
in  the  mode  prescribed  by  the  last-men- 
tioned act,  be  determined  to  be  the  value 
of  the  plaintiffs'  interest  in  the  same  land, 
and  should  have  also  given  to  the  plaintiffs 
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■uch  bend  u,  in  that  behalf,  U  by  the  nid 
act  direoted  to  be  given. 

Sir  HMgh  Catrnt  and  Mr.  Edgar  Rod- 
well  now  moved  for  an  injunction  in  the 
termt  of  the  prayer,  and  contended  that 
the  large  powera  conferred  by  the  ISStb 
■ection  of  the  Metropolii  Local  Manage- 
nient  Act  were  not  intended  to  be  Fxerdsed 
without  purchasing  the  land,  or  at  all 
OTenta  the  easement,  and  that  the  section 
must  be  read  in  connexion  with  the  150th, 
151st  and  152nd  lectioni  of  the  aame 
act,  giving  power  to  make  such  purchases. 

Atr.  Oiler  appeared  for  an  adjoining 
landowner. 

Mr.  RoU  and  Mr.  Charlei  Hall  op- 
posed the  mo^on  on  behalf  of  the  defen- 
dant*. 

In  addition  to  the  above-mentioned  sec- 
tions of  the  act,  the  PubUe  Health  Act, 
1848,  (11  4"  12  yiet.  e.  6S.)  u.  45,  46, 
144.  the  n  4  12  Fiet.  c.  112.  and  OUaker 
T.  Hvnt  (1)  were  referred  to. 

Mr.  Rodwell  was  heard  in  reply. 

Wood,  V.C— This  act  must  he  con- 
sidered upon  the  strict  construction  of  its 
clauses  ;  and  if  they  should  appear  to  be 
in  any  degree  doubtful,  then  the  scope, 
frame  and  object  of  ihe  whole  act  muit  be 
taken  into  consideration,  ai  in  construing 
any  other  instrument ;  and  for  that  purpose 
I  do  not  think  it  immaterial  to  refer  back  to 
a  view  of  the  scope  and  frame  of  the  clauses 
which  are  contained  in  similar  acts,  as  far 
as  they  may  be  of  any  assistance,  although 
I  doubt  wliether  it   would  be  necessary 


[Mbw  Saaiu 


construing  this  particular  act.  The  135th 
•ection  is  in  truth  the  one  which  creates 
the  greatest  difficulty  on  the  part  of  the 
plaintifTi,  and  Sir  Hugh  Cairns  felt  this 
difficulty  in  the  outset,  and  therefore,  in 
endeavouring  to  get  out  of  it,  he  invited 
me  to  consider  the  improbability  of  the 
legislature  conferring  such  large  powers 
upon  this  body,  seeing  how  careful  it  has 
been  upon  all  occasioni  in  which  railway 
and  the  like  companies  have  been  autho- 
rized to  take  lands  eompulsorily  for  the 
particular  purposes  of  their  undertaking, 
to  guard  and  protect  the  interests  of  the 
landlord.  In  such  a  state  of  the  argument, 

(1)  19  Bctv.  W5i  I.C.  SD«Gu,M.&  O.  876. 


it  was  a  perfectly  legitimBte  coana  M  the 
part  of  the  defendants  to  tay,  that  the 
measure  of  the  intention  of  the  legislature 
with  rc^rd  to  those  acta  which  deal  with 
private  companies  is  not  to  he  applied  a< 
all  to  an  act  of  this  description,  which  ii 
an  act  for  an  entirely  different  purpose ; 
not  being  for  the  purpose  of  conferring  i 
benefit  upon  a  certain  company,  upon  the 
condition  and  con*idei«tion  of  that  com- 
pany providing  public  accommodation  in 
return  ;  but  an  act  solely  intended  for  the 
public  benefit,  and  vesting  certain  powen 
in  the  Com  misa  ion  era  for  the  general  benefil 
of  the  whole  community. 

Now,  the  powera  conferred  by  the  ISStb 
Bcction  certainly  are  very  laig«,  and  an 
given  unfettered  by  any  condition  what- 
ever, save  the  condition  of  making  com- 
pensation for  any  damage  done ;  that  is  tc 
say,  power  is  given  to  the  three  corpora, 
tions  who  are  cons^tuted  by  the  act, 
namely,  to  the  vestry  board,  the  district 
board  and  the  Metropolitan  Commissionen 
of  Sewers  ;  but  the  present  aection  in  par- 
ticular is  confined  to  the  Metropolitan  Com- 
missioners of  Sewen,  giving  them  the  powei 
of  making  any  sewers,  with  the  "walls, 
defences,  banka,  outlets,  sluices,  flaps,  pen- 
stocks, gulliet,  grates,  works  and  Uiingi 
thereunto  belonging."  The  interpretation 
clause  basnodefinition  of  the  word  "works," 
but  I  take  it  from  the  section  itaelf— they 
have  power  to  make  these  sewen  and  worki 
within  the  limits  of  the  metropolis  or  be- 
yond, "  or  through,  or  under  any  cellar  oi 
vault  under  the  carriageway  or  pavement 
of  any  street,  and  into,  through,  or  undei 
any  lands  whatsoever  within  or  beyond 
the  said  limits,  making  compenution  foi 
any  damage  done  thereby,  as  hereinaftei 
provided  ;  and  all  sewers  and  works  from 
time  to  time  made  by  the  swd  board  shall 
vest  in  them."  The  only  limit  provided  witt 
reference  to  the  power  is,  that  they  are  U 
make  compensation  for  any  damage  daw 
thereby.  No  doubt,  it  is  a  very  la^ 
power ;  and  it  is  a  very  legitimate  argu- 
ment on  the  part  of  the  pluntiffs  to  wtp 
that, — seeing  so  large  a  power  is  given  ibey 
might  even  drive  the  sewer  itself  throng 
the  middle  of  a  cellar,  or  so  near  the  sniliH* 
as,  in  combination  with  the  204th  sectisa, 
to  prevent  any  building  upon  building  laad 
and  the  compensation  being  only  that  daa 
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age  is  to  be  paid  for,  and  no  limit  being 
set  down  in  this  section  by  which  they 
are  bound  to  give  any.  previous  notice,  or 
to  take  any  previous  steps  whatever, — it 
is  a  perfectly  legitimate  argument  to 
say  you  would  expect  to  find  some 
clause  which  should  in  some  way  or 
other  limit  this  construction  ;  and  if  you 
can  find  such  a  clause,  the  Court  must 
apply  it  and  limit  the  power  accordingly. 
And  then  the  difficulty  is  of  finding 
such  a  clause.  Now,  the  mode  in  which 
the  plaintiffs  proceed  to  fulfil  the  task 
is  by  pointing  to  the  150th  section,  by 
which  the  Commissioners  are  enabled, 
though  not  in  any  way  compelled,  **  to 
take  on  lease  for  such  term  as  they  may 
think  fit  any  land,  or  any  right  or  ease- 
ment in  or  over  any  land  which  they  may 
deem  necessary  or  expedient  for  the  forma- 
tion or  protection  of  any  works  which  they 
are  authorized  to  execute  under  this  act." 
That  is  to  say,  having  a  previous  power 
of  driving  the  works  in  the  way  I  have 
described,  under  any  property  whatsoever, 
they  have  here  a  power,  which  is  given 
also  to  the  district  board  and  to  the  vestry 
board,  if  they  think  fit  so  to  do,  to  take 
any  land  which  they  deem  necessary  "  for 
the  formation  or  protection  of  the  works, 
and  also  for  the  erection  and  formation  of 
such  offices  and  other  buildings,  yards, 
stations  or  places  for  deposit,*'  and  other 
things,  going  a  good  deal  beyond  the 
works  themselves,  if  they  think  fit ;  and 
many  other  matters  are  particularly  men- 
tioned in  that  section.  Then  the  argument 
upon  that  would,  of  course,  be,  (and  there  is 
some  shew  of  reason  in  it,  until  the  matter 
comes  to  be  explained  by  the  other  sections 
of  the  act,  and  I  was  myself  struck  with  it 
at  the  first  outset),  that  when  you  find  so 
large  a  power  is  given  in  the  ld5th  sec- 
tion, and  simply  the  duty  of  making  com- 
pensation for  damage  and  no  other  duty 
imposed,  the  Court  might  be  led  to  the 
construction  that,  the  Metropolitan  Board 
having  the  power  given  to  them  of  making 
purchases  if  they  deem  it  necessary  for  the 
formation  of  the  works,  as  the  sewer  can- 
not be  made  without  taking  the  land,  they 
must  find  it  necessary,  for  the  purpose  of 
making  their  works,  to  take  this  land,  and 
therefore,  of  course,  it  will  be  deemed  by 
ibem  necessary  to  take  it:  that  this  is  a 


clause  to  enable  them  to  do  so,  and  in  that 
case,  as  the  151st  section  points  out,  the 
provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  apply,  with  the  exception 
of  "  the  provisions  of  that  act  with  respect 
to  the  recovery  of  forfeitures,  penalties  and 
costs."  Then  comes  a  very  important  sec- 
tion in  the  construction  of  this  act,  the 
152nd,  which  says  that,  "  The  provisions 
of  the  Lands  Clauses  Consolidation  Act 
with  respect  to  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement,  shall 
not  be  incorporated  with  this  act,  save  for 
enabling  the  Metropolitan  Board  of  Works 
to  take  land,  or  any  right  or  easement  in 
or  over  land,  for  the  purpose  of  making  any 
sewers  or  works  for  preventing  the  sew- 
age, or  any  part  of  the  sewage,  within  the 
metropolis  from  passing  into  the  Thames 
in  or  near  the  metropolis,  or  otherwise  for 
the  purpose  of  the  sewerage  or  draining  of 
the  metropolis."  So  that  you  have  a  two- 
fold restriction  :  first,  a  restriction  which 
says  that  the  vestry  board  and  the  district 
board  shall  have  no  compulsory  powers 
whatever  of  making  a  single  sewer;  for  if 
I  am  to  apply  the  powers  which  I  find 
given  to  these  boards  in  the  same  way  as 
I  am  asked  to  apply  and  construe,  on  the 
part  of  the  plaintiffs,  the  ld5th  section  with 
regard  to  the  Metropolitan  Board,  then 
there  would  not  be  in  them  any  power 
whatever  of  doing  it  compulsorily,  which 
you  find  exists  in  the  Metropolitan  Board; 
and  the  second  limitation,  which  is  not 
important  in  this  suit,  would  be,  that  the 
power  of  the  Metropolitan  Board  is  to  be 
confined  to  the  sewage  works  which  are 
entrusted  to  them.  However  much  one 
might  be  tempted  by  the  argument  that 
the  150th  section  was  intended  to  pointf; 
out  a  course  of  procedure  with  refercBce 
to  taking  any  land  necessary  for  making 
the  sewer,  and  therefore  that  the  151st  and 
152nd  sections  would  immediately  apply 
to  it  the  whole  of  the  La&ds  Clauses  Act 
for  the  purpose  of  aiaking  the  sewer,  which 
might  be  done  without  any  great  injustice, 
inasmuch  as,  after  all,  the  sewer  would  be 
carried  on  as  soon  as  notice  was  giv.en« 
under  the  153rd  section,  and  the  money 
paid  into  -court  or  a  bond  given  in  the 
usual  way  if  they  wanted  to  take  imme- 
diate  possession, — still,  I  must  look  back 
to  ifebe  rest  of  the  act,  and  see  whether. 
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upon  a  reasonable  construction  of  the 
whole  act,  I  ought  so  to  apply  the 
150th,  151st  and  152nd  sections  as  to  im- 
pose a  restriction  (for  that  is  what  I  am 
asked  to  do)  upon  those  very  general 
powers  conferred  by  the  ld5th  section, 
those  general  powers  being  subjected  to  a 
certain  restriction  which  mentions  nothing 
else  by  which  they  are  to  be  limited,  ex* 
cept  the  mere  fact  that  compensation  is  to 
be  paid  for  damage  done. 

Now,   when   I    come   to  construe  the 
whole  act,  I  must  look  back  to  the  other 
sections,  and  there  I  find  that  what  the 
Metropolitan  Board  of  Works  are  to  do 
with  regard  to  the  main  arterial  system,  if 
we  may  call  it  so,  the  vestry  boards  are  to 
do  for  the  parish,  and  the  district  boards 
are  to  do  for  certain  districts.     The  legis- 
lature, at  all  events,  has  considered  them 
absolutely  necessary  and  proper  works  which 
it  has  desired  to  have  done,  and  has  empow- 
ered and  authorized  the  vestry  and  district 
board  to  do ;  but  to  say  that  it  shall  be 
limited  to  carrying  on  a  system  of  sewage 
which  can  be  carried  on  only  by  the  con- 
sent of  every  individual  person  through 
whose  land  any  sewers  are  to  be  made,  is 
absurd  ;  and  I  do  not  hesitate  to  say  that 
such  a  construction  would  nullify  every 
power  of  making  a  sewer  conferred  upon 
a  vestry  or   district  board.     Every  man 
knows  that  if,  in  dealing  with  a  work  of 
this  description,  persons  have  the  power 
of  stopping  the  work,  not  a  sewer  could  be 
made  by  a  vestry  or  a  district  board  under 
the  powers  of  this  act.    I  talce  it  that  that 
would  in  itself  be  so  great  an  absurdity 
that  it  would  lead  one  strongly  to  the  eon- 
•clusion  immediately  that  the   15€th  and 
151st  sections  were  inserted  for  some  other 
purpose,  and  not  for  the  purpose  of  re- 
stricting the  135th.     I  am  bound  to  say 
also  that,  at  the  first  opening  of  the  ease, 
I  was   a  little  struck   with  this,  that  it 
seemed    somewhat    remarkable    that    the 
legislature  should   think   it   necessary  to 
give    these   powers   to   the   Metropolitan 
Board  of  Works,  which,  by  the  135th  sec- 
tion, it  is  supposed  to  have  given  them 
without  any  such   proceeding  under   the 
Lands  Clauses  Act  at  all.      But,  at  the 
same  time,  it  does  appear  to  me  that  if  you 
can  find  any  other  interpretation  with  re- 
ference to  the  conferring  of  those  powers, 


the  observation  is  so  forcible  -» I  now 
confine  myself  to  this  act  entirely— -as 
to  the  effect  it  must  necessarily  have  upon 
the  construction  of  the  powers  vested  in 
the  vestry  and  district  boards,  that  the 
construction  contended  for  by  the  plaintiffs 
ought  not  to  be  adopted,  unless  I  find 
mysdf  driven  necessarily  to  it. 

Now  it  seems  to  me  that   there  is   a 
good  reason   for  inserting  these  compul- 
sory powers,  because  these  are  gentlemen 
acting  for  the  public  benefit,  having  no 
private    interest    whatever,    and,    there- 
fore, persons  in  whom  the  legislature  has 
thought  it  right  to  vest  a  certain  power,  if 
they  think  fit,  of  proceeding  to  buy,  when 
they  feel  they  are  destroying  the  property 
which  they  are  passing  through  by  means 
of  their  sewer ;  they  may  say,  we  will  take 
It  compulsorily  and  pay  for  it  out  and  out, 
for  a  twofold  reason :  first,  it  was  thought 
that  there  would  not  be  any  great  deal  of 
feeling  hi  a  public  body-— which  was  an 
argument  pressed  upon  me— exercising  to 
the  utmost  severity  the  powers  intrusted 
to  tbem ;  and,  secondly,  even  in  the  severe 
exercise  of  their  duty,  if  it  is  looked  upon 
in  such  a  view,  they  may  find  it  much 
better  for  the  public,  whose  money  they 
are  dealing  with,  to  buy  a  property  oat 
and  out,  which  it  may  be  said  they  are  in- 
juring, than  to  go  to  a  jury  to  assess  the 
damage  done,  inasmuch  as  a  jury  might  be 
induced  to  give  a  much  larger  sum  than 
probably   the   whole   property   might  be 
acquired  for  if  bought  out  and  out.     One 
sees,  therefore,  there  are  reasons  why  it 
might  be  desirable  that  the  Metropolitan 
Commissioners  should  have  this  particular 
power.     Then  also,  one  finds  it  goes  not 
only  to  the  work  of  making  the  sewer, 
but   of  preventing    the    sewage    of  any 
part  of  the  metropolis  from  passing  into 
the  Thames  or  otherwise.  That  ag^n  may 
be  another  purpose  for  which  they  may  be 
empowered  to  make   purchases  which  it 
might  be  desirable  for  them  to  make,  in* 
stead  of  merely  making  the  sewer  itself  on 
making  compensation  for  damages.  I  find, 
therefore,  there  are  reasons  which  may  be 
given  for  that,  and  I  am  not  driven  to  the 
construction  that  it  is  necessary  to  be  im- 
posed as  a  limit  upon  the  ISSth  section. 

I  have  been  up  to  the  present  moment 
dealing  with    the    act  alope;  but  there 
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are  other  argaments  perfectly  legitimate 
in  a  case  of  this  kind.  I  am  referred 
to  other  acts  of  parliament,  to  see  how  the 
legislature  has  guarded  in  other  cases.  In 
railway  eases  large  powers  are  given  to 
the  companies,  which  are  always  coupled 
with  this,  *'  suhject  to  the  provisions  con- 
tained in  this  act,  or  in  any  act  incorporated 
herewith."  This  is  the  very  thing  missing 
in  the  135th  section.  It  is  only  ''subject 
to  making  compensation  for  any  damage 
done  herein."  Then,  if  you  look  to  an  act 
of  parliament  made  in  pari  materid  exactly, 
you  do  find  a  whole  series  of  clauses  rer- 
batim  similar  in  the  general  Commissioners 
of  Sewers  Act  (2),  which  existed  before 
this  body  was  established,  giving  powers 
of  this  description,  under  which  nobody 
ever  supposed  they  could  be  arrested  at 
any  period  in  the  progress  of  their  work, 
by  anybody  saying  they  should  not  make 
a  sewer  through  his  land.  We  have  the 
fact  of  those  powers  existing  for  a  long 
time;  we  have  the  fact  of  an  immense  body 
of  sewage  being  complete  under  the  powers 
of  the  act,  (and  there  are  here  clauses 
exactly  similar  to  those  in  every  respect), 
and  they  also  had  the  power  of  contracting, 
if  they  thought  fit,  by  agreement,  for  the 
purchase  of  land.  When  you  find  that  to 
be  the  case,  and  find  the  highway  surveyor, 
whose  powers,  by-the-bye,  1  have  a  right 
in  every  sense  to  look  at,  hec«ause  they  are 
incorporated  in  oneof  the  clauses,  and  when 
you  find  also  the  Board  of  Health  having 
powers  in  exactly  a  similar  form,  and  that 
the  whole  scheme  of  the  sewage,  therefore, 
must  be  entirely  stopped  if  such  a  con- 
struction is  to  be  put  upon  this  act  of  par- 
liament  as  I  am  pressed  to  adopt,  namely, 
that  I  am  to  tie  the  150th  and  following 
sections  to  the  135  th  in  such  a  way  as 
to  limit  powers,  which  do  not  appear  to 
be  limited,  I  apprehend,  when  you  come 
to  such  a  mass  of  legislation,  all  having 
one  efiTect  and  bearing  one  way,  that  it  is 
perfectly  conclusive  that  the  only  construc- 
tion that  can  be  given  to  these  powers  is, 
that  they  are  given  for  some  purposes  which 
are  desirable  to  be  added  to  all  the  powers 
hitherto  possessed. 

It  was  remarked,  by  Mr.  Rodwell,  in 
reply,  that  it  was  not  intended  by  this  act 


to  limit,  but  to  extend  the  general  powers ; 
and  he  added  that,  that  being  the  case,  more 
control  was  to  be  imposed  as  to  how  they 
should  be  exercised  ;  and  I  aay  that,  find- 
ing that  this  limit  would  be  a  limit  of  the 
serious  character  I  have  described,  by  which 
any  individual,  if  so  minded,  migh^  as  re- 
gards the  district  and  vestry  boards,  stop  the 
sewers  altogether,  and  as  regards  the  other 
board,  if  it  were  put  into  a  course  of  action 
the  delay  would  be  most  serious,  I  have 
no  hesitation  in  coming  to  the  clear 
conclusion,  that  the  effect  of  the  135th 
section  is  such  as  the  defendants  con- 
tend for,  and  not  that  which  is  contended 
for  on  behalf  of  the  plaintiffs.  The  true 
key  to  the  act  is  that  express  limit  with 
regard  to  the  vestry  and  district  hoards  as 
contrasted  with  the  powers  given  to  the 
metropolitan  board  for  their  particular 
purposes;  and  if  I  wanted  an  additional 
assistance  in  construing  this,  which  I  do 
not,  it  is  to  be  found  in  this  last  act  (3), 
in  which  the  powers  have  been  extended  to 
property  perhaps  more  valuable  than  any 
that  can  be  suggested,  viz.  wharfs  upon 
the  banks  of  the  Thames ;  and  I  have  no 
hesitation  in  saying  I  cannot  grant  this 
motion.  At  present  I  shall  make  the  costs 
costs  in  the  cause. 


Kl NDERSLBY,  V.C.  > 

M        h  22  i  HENDERSON  P.ATltTNS. 

lyust,  Breach  of — Statute  of  Limitations. 

By  a  will,  dated  in  1761,  a  trust  was 
created  in  favour  of  a  certain  class  of  the 
testator* s  relations,  nearly  all  of  whom  were 
paid  their  proportions.  The  surviving  exe- 
cutor and  trustee  of  the  testator  had  the  re^ 
mainder  of  the  funds  standing  in  his  name  at 
his  death,  and  by  his  will  he  recognized  the 
existence  of  th€  trust  and  directed  that  it 
shoulddev(dve  upon  his  nephew,  Administra- 
tion  de  bonis  non  was  granted  in  1822  to  the 
surviving  executor* s  estate,  and  subsequently 
to  another pefrsBu  in  1826,  when  the  remaining 
trust  fund  was  mixed  up  with  such  adminis* 
trator*s  personal  estate  and  applied  in  the 
purchase  of  real  estate,  A  bill  was  filed 
by  a  person  claiming  part  of  the   legacy 


(2)  n  &  12  Vict.  c.  112. 
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under  the  original  testator^s  will,  charging 
a  breach  of  trust  by  the  surviving  execu^ 
tor,  and  that  his  real  and  personal  estate 
were  liable  to  make  good  the  amount  :^^ 
Held,  upon  demurrer  to  the  bill,  that  the 
real  estate  could  not  be  charged  with  the 
legacy ;  that  there  was  an  implied  trust 
created  by  the  will,  but  the  right  of  the 
claimants  having  accrued  more  than  twenty 
years  since,  their  claim  was  barred  by  the 
Statute  of  Limitations. 

The  bill  in  this  suit  stated  that  Frazer 
Honywood,  being  seised  of  considerable  real 
and  freehold  estate,  by  his  will,  dated  the 
24th  of  May  1757,  devised  his  real  estate 
to  Sir  John  Honywood,  Abraham  Atkins, 
Clarke  Wilshawe  and  Edwin  Martin,  and 
their  heirs,  upon  certain  trusts,  appointing 
them  executors.  By  a  codicil,  dated  the 
14th  of  August  1761,  he  gave  to  his  trus* 
tees  20,000T.,  upon  this  special  trust,  that 
his  said  executors,  and  the  survivors  and 
survivor  of  them,  his  executors  and  ad- 
ministrators, should  distribute  the  whole 
of  the  said  sum,  with  the  interest  and 
improvements,  to  and  amongst  such  of  his 
relatives  by  consanguinity,  and  not  by 
marriage,  who  should  not  appear  to  his 
said  executors  to  be  worth,  each  person, 
more  than  2,000/.,  and  who  within  two 
years  next  after  his  decease  should  apply, 
or  being  minors  cause  application  to  be 
made,  to  his  executors  to  participate  in 
the  legacy,  such  distribution  to  be  made 
at  such  times  and  in  such  proportions  as 
his  executors  should  in  their  discretion 
judge  to  be  most  proper,  and  having  due 
regard  to  the  nearness  of  such  relations  to 
him,  and  to  their  situations,  ages,  abilities 
and  professions  and  families,  according  to 
their  circumstances,  not  to  be  confined  to 
any  particular  degree  of  kindred.  The 
testator  then  directed  the  20,0002.  to  be 
invested  in  stock,  aiid  there  was  a  general 
discretionary  power  as  to  the  evidence 
upon  which  distribution  should  be  made, 
with  a  gift  of  the  residue  to  John  Hony- 
wood. The  testator  died  in  January  1764, 
the  will  and  codicil  being  proved  by  his 
executors.  456  claimants  came  in  to  par- 
ticipate in  the  legacy,  and  in  1767  a  bill 
was  filed  by  three  chiimants  named  Bennett 
against  the  executors  for  an  account  of 
the  legacy  of  20,000/.,  and  to  establish  the 


will,  when,  by  a  decree,  dated  the  20th  of 
February   1767,  it  was  declared  that  the 
bequest  was  good,  and  a  reference  to  the 
Master  was  ordered,  who  was  to  make  a 
separate  report  as  to  those  not  entitled  to 
the  legacy.    On  the  1 2th  of  December  1 769 
the  Master  made  his  report,  and  after  dis- 
tribution of  a  great  portion  of  the  legacy, 
but  before  any  further  report,  the  suit 
abated  by  deaths  of  parties,  and  no  com- 
plete distribution  took  place  of  the  legacy, 
but  the  residue  was  distributed  as  part  of 
the  estate  of  Atkins  Edwin  Martin,  who 
had  taken  the  surname  of  Atkins.     The 
bill  then  stated  that  the  legacy  had  in- 
creased by  investment  to    23,000/.,  and 
what  remained  unappropaiated  amounted 
to  a  considerable  sum.     Abraham  Atkins 
was   the  surviving  executor  of   the .  will, 
and    he    made    his  will,  dated  the   12th 
of  July  1791    and   died  in    1792.     The 
will  having  been  proved  by  his  executors, 
administration  with  the  will  annexed  was 
granted    to    Atkins    £.   M.    Atkins    on 
the   4th   of  September    1822.      On   the 
14th  of  November  1826,  after  the  death 
of  Atkins  E.  M.  Atkins,  a  similar  grant 
was   made    to   John   Cook    and    Joseph 
Conk,   who   were  also    the   executors   of 
the  will  of  Atkins  £.  M.  Atkins,  proved 
on  the  14th  of  March   1826.     One  of  the 
claimants   to   a  share    of  the  legacy   of 
20,000/.   was   Patrick   Henderson,    since 
dead,  who  was  a  relative  of  the  testator 
entitled  to  participate  in  the  legacy,  and 
his  claim  was  allowed  by  the  Master  in 
the  suit  of  Bennett  v.  Honywood*     Ad* 
ministration  to  the  estate  of  Patrick  Hen- 
derson was  granted  to  the  plaintiff,  who 
thereby  became  his  legal  personal  repre- 
sentative, and,  as  such,    entitled  to    his 
share  in  the  legacy  and  accumulations. 
The  bill  then  stated  that  the  dividends  of 
the  legacy  being  invested,  distribution  was 
made  from  time  to  time  to  claimants  found 
entitled  in  the  suit,  and  among  others,  of 
a  sum  of  25/.  to  Margaret  Henderson,  the 
then  representative  of  Patrick  Henderson, 
but  for  temporary  relief  and  as  only  a 
part  of  his  share«     After  such  payments 
there  remained  a  clear  sum  of  2,550/.  41. 
per  cent.  Bank  annuities,  which  came  to 
the  hands  of  Abraham  Atkins  as  surviving 
executor  and  trustee  of  Eraser  Honywood, 
which  he  did  not  apply  under  the   will. 
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but  retained  in  his  own  bands,  as  evidence 
wbereof  tbe  plaintiffs  cbarged  tbat  bis  will, 
dated  the  12th  of  July  1791,  contained 
this  passage — **  And  whereas,  as  surviving 
trustee  under  the  will  of  Frazer  Honywood, 
Esq. 9  there  remains  sonne  trusts  to  be  per- 
formed respecting  tbe  sum  of  20,000/. 
given  by  him  to  his  poor  relations,  which 
sum  hath  been  all  paid  and  applied  except 
a  sum  of  [here  followed  a  blank]  :  now  I 
do  declare  it  to  be  my  will  tbat  the  said 
trusts,  if  the  same  have  not  been  fully 
performed  by  me,  shall  devolve  on  my 
nephew,  Edwin  Martin  Atkins,  to  whom 
I  give  full  power  to  perform  the  same.*' 

The  bill  further  stated  that  in  January 
1783  Abraham  Atkins  wrongfully  trans- 
ferred 300/.  to  one  P.  Cherry,  who  was 
not  entitled  to  it,  and  the  sum  of  2,250/., 
which  was  the  sum  referred  to  in  Abraham 
Atkins's  will,  was  transferred  from  the 
name  of  Abraham  Atkins  into  the  name  of 
£.  M.  Atkins,  as  his  representative,  and 
that  lie  mixed  the  said  sum  of  stock 
with  bis  own  monies;  and  that  on  the 
17th  of  June  1830  it  was  found  by  his 
executors  John  Cook  and  Joseph  Cook 
mixed  with  his  personal  estate,  and  applied 
by  them  as  such.  The  bill  charged  that 
Abraham  Atkins,  Atkins  E.  M.  Atkins  and 
John  Cook  and  Joseph  Cook  bad  applied 
Uie  dividends  of  the  2,250/.  to  their  own 
use,  and  as  part  of  the  personal  estate  of 
Atkins  £.  M.  Atkins ;  that  no  further 
claim  had  been  made  to  the  legacy  of 
20,000/.  since  the  payment  of  the  25/.  to 
Margaret  Henderson  ;  and  that  tbe  plain- 
tiffs were  entitled  to  the  2,550/.,  the  residue 
tbereof  come  to  the  hands  of  Abraham 
Atkins.  The  bill  then  charged  that  Abra- 
ham Atkins  was  a  trustee  of  the  2,550/., 
and  tbat  Atkins  E.  M.  Atkins  was  a  trus- 
tee of  the  2,250/.,  for  the  persons  entitled 
to  participate  in  the  legacy  ;  and  that  the 
assets  of  Abraham  Atkins  were  liable  for 
tbe  300/.  so  improperly  parted  with  to 
P.  Cherry ;  and  that  the  estate  of  Atkins 
E.  M.  Atkins  was  liable  at  his  death  to 
pay  the  2,250/.  stock  and  the  dividends 
received  by  him,  or  his  representatives. 
That  Abraham  Atkins  died  possessed  of 
considerable  real  and  personal  estate, 
which  he  devised  and  bequeathed,  by  his 
willy  to  bis  children,  wiUi  remainder  to 
his  nephewi  Edwin  Martiix  Atkins,  with 


remainder  to  Atkins  E.  M.  Atkins,  son  of 
Edwin    Martin,  for  life,  with  remainders 
over,   with   remainder    to   his  own   right 
heirs,   and   the  said   Edwin    Martin   was 
Abraham  Atkins's  heir-at-law.  That  Abra- 
ham  Atkins   died   without  issue.      That 
Atkins  E.  M.  Atkins  made  his  will,  dated 
the  26th  of  November  1818,  whereby  he 
devised  and  bequeathed  his  real  and  per- 
sonal estates  (except  estates  vested  in  him 
in  trust)  to  John  Cook  and  Joseph  Cook, 
upon  trust  to  convert,  pay  debts  and  lega- 
cies, and  invest  the  residue  of  the  funds 
in  the  purchase  of  lands,  and  stand  pos- 
sessed of  the  same  in  trust  for  his  children, 
in  such  proportions,  &c.  as  the  said  John 
Cook   and  Joseph   Cook  should   appoint, 
and  in  default,  in  trust   for  his  children 
at  twenty-one  or  marriage.     That  Atkins 
E.  M.  Atkins  died  in  May  1825,  leaving 
nine  children  surviving.      That  adminis- 
tration de  bonis  non  to  the  estate  of  Abra- 
ham Atkins  was  granted  to  John  Cook  and 
Joseph  Cook,  limited  to  the  lives  of  the 
sisters  of  Atkins  E.  M.  Atkins.     The  bill 
then  referred  to  a  suit  of  Atkins  v.  Cook^  to 
administer  the  estate  of  Atkins  E.  M.  At- 
kins, in  which  John  Cook  and  Joseph  Cook, 
under  the  direction  of  the  Court,  brought 
up  certain  of  the  intermediate  life  interests 
(thirty  in  number)  left  by  the  will  of  Abra- 
ham Atkins,  and  three  only  of  those  who 
had   not  sold  their  life  estates  were  now 
living,  and  two  had  died  without  having 
sold  such  interests.     The  bill  then  stated 
certain  appointments  by  John  Cook  and 
Joseph  Cook,  under  the  direction  of  the 
Court,  in  favour  of  the  children  of  Atkins 
E.   M.  Atkins  in   the  suit  of  Atkins  v. 
Cook ;  and  a  certain  appointment  to  Edwin 
Martin  Atkins  of  all  the  real  and  personal 
estate  of  Atkins  E.  M.  Atkins  ;  also  the 
death  of  Joseph  Cook,  leaving  Maria  Cook 
his   legal   personal    representative  ;     and 
charged  that  John  Cook  and  Joseph  Cook 
had  received  the  greater  part  of  the  real 
and  personal  estate  of  Atkins  E.M.Atkins, 
which  comprised  a  large  part  of  the  real 
and  personal  estate  devised  by  the  will  of 
Abraham  Atkins.      That  tbe   appointees 
under  the  will  of  Atkins  E.  M.  Atkins  had 
direct  notice  of  the  plaintiffs'  claim,  and 
positive  knowledge  that  the  sum  of  2,550/. 
stock  and  2,250/.  stock  were  part  of  the 
trust  fund  of  20,000/. ;  and  also  of  th« 
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breach  of  trust  of  Abrabam  Atkins  and 
Atkins  £.  M.  Atkins,  and  that  he  had 
mixed  it  wijth  his  own  monies,  and  died 
leaving  it  so  mixed.  That,  ivbether  the 
appointees  liad  or  had  not  such  knowledge^ 
the  trust  funds  of  300/.  and  2,250/.  w«re 
a  charge  upcm  the  real  and  personal  estate 
appointed  under  the  will  of  Atkins  £.  M. 
Atkins,  and  were  payable  thereout?  The 
bill  prayed  that  an  account  might  be  taken 
of  the  dividends  received  by  Abrabam 
Atkins  in  respect  of  the  2,550/.  stock,  and 
of  the  dividends  received  by  Atkins  £.  M. 
Atkins  upon  the  2,250/.  stock,  and  also 
received  by  Joseph  Cook  upon  the  2,250/., 
and  by  them  applied  as  part  of  his  per- 
sonal estate ;  and  of  any  assets  of  the 
estates  of  Abraham  Atkins  and  Atkins 
£.  M.  Atkins  unapplied  in  the  liands  of 
John  Cook  and  Maria  Cook ;  for  a  decla- 
ration that  the  dividends,  with  unpaid 
interest,  of  ^lie  300/.  and  2,250/.  stock 
formed  part  of  the  trust  legacy  of  20,000/. ; 
and  that  the  sums  of  300/.  and  2,250/. 
were  a  charge  upon  Uie  estates  which  were 
liable  to  pay  the  same,  both  principal 
and  accumulations ;  and  for  a  sale,  and 
payment  to  the  plaintiffs,  and  to  such 
other  persons,  if  any,  as  should  be  found  to 
have  claims  upon  the  legacy. 

Two  general  demurrers  were  put  in  to 
this  bill  for  want  of  equity  and  parties. 

Mr.  Bailtf,  Mr.  Glasse,  Mr.  Wicken$ 
and  Mr.  Prior  appeared  in  support  of  the 
demurrer;  and — 

Mr.  Green  and  Mr.  Drewry^  for  the 
plaintiffs. 

The  principal  points  raised  are  fully 
stated  in  the  judgment. 

KiNDEasLEY,  V.C. — The  principal  point 
in  the  case  is  this.  Tlie  plaintiffs  say  that 
they  are  entitled  to  proceed  against  the 
real  and  personal  estates  both  of  Abraham 
Atkins  and  also  of  Atkins  Atkins ;  and 
being  so  entitled,  they  find  some  of  those 
real  estates— and  indeed  they  say  they 
find  some  of  the  personal  estate  at  least 
of  Atkins  Atkins — in  the  hands  of  some 
one  or  other  of  those  defendants  who  are 
the  demurring  parties— the  first  four  de- 
fendants on  the  record.  Now,  the  allega- 
tions in  the  bill  aeem  to  me— taking  them 
of  course  to  be  true— to  shew  this  state  of 


eircumstanees :  that  Abraham  Atkins  was 
the  surviving  executor  and  trustee  under 
the  will  of  Mr.  Uonywood,  and  that  Abra- 
ham Atkins  had  standing  in  his  name  at 
the  time  of  his  death  2,250/.  stock,  being 
the  residue  of  the  amount  of  stock  which 
had   been  purchased    with    a  legacy   of 
20,000/.,  which,  by  the  will  of  Mr.  Hony- 
wood,  was  given  to  these  four  executors* 
upon  trusty  to  divide  the  funds  at  tkeir 
discretion  among  the  testator's  relations. 
I  need   not  go  into   the  details   of  Mr. 
Hony wood's  will,  but  the  fund  was  to  be 
divided  amongst  his  relations.     This  sum 
of  2,250/.  was  the  remainder  of  that  large 
sum  of  stock,  all  the  rest  having  been 
applied  according  to  the  trusts  of  the  will, 
except  a  sum  of  300/.,  which  it  is  said  that 
Abraham  Atkins  had  in  his  lifetime  sold 
out  of  that  stock,  and  paid  to  a  person 
named  Cherry,  which  is  alleged  to  be  an 
improper    payment,    and,   therefore,   the 
allegations  amount  to  this,  that  Abraham 
Atkins  had  been  guilty  of  a  breach  of 
trust;  for  such  it  would  amount  to  accord- 
ing to  this  statement  with  regard  to  the 
300/.  stock.    It  was  then  said  that  he  had 
standing  in  his  name  in  the  books  of  theGo* 
vemor  and  Company  of  the  Bank  of  Eng- 
land 2,250/.  stock,  which  was  trust-money. 
Moreover,  it  appears  that  Abraham  Atkins, 
by  a  passage  in  his  will,  recognised  the 
existence  of  a  certain  trust  under  the  will 
of  Mr.  Honywood,  not  specifying  at  all 
the  fund  to  which  that  trust  attached,  but 
acknowledging  only   the   existence  of  a 
trust ;  that  is  the  effect  of  the  language  of 
the  clause.    £dwin  Martin  was  the  £sther 
of  Atkins  Atkins.     That  was  the  state  of 
things  at  the  death  of  Abraham  Atkins. 
Now,  with  regard  to  the  2,250/.    which 
remained  standing  in  the  name  of  Abraham 
Atkins   at  his  death,  he   seems  to  have 
done,  according  to  the  allegation,  nothing 
whatever  improper.     There  aeems  to  hate 
been  no   impropriety  in   hia  having  tJie 
fund  transferred  into  his  own  name  from 
the  name  of  himself  and  the  deceased  tnu* 
tees.     He  was  the  sole  trustee  of  it;  sad, 
therefore,  it  appears  to  me  that  lie  waa  not 
guilty  of  any  breach  of  trust  or  impioprietj 
with  regard  to  that  aum  of  stock.    He  left 
it  in  the  conditioli  in  whiok  he  ought  to 
have  left  it-;  but,  according  to  the  ailega* 
tion,  he  was  guilty  of  a  bre^i  of  trait 
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with  respect  to  800/.  of  the  fund.  That 
I  must  now  take  to  be  true.  What  was  the 
effect  of  his  being  guilty  of  that  breach  of 
tmst?  What  liability  can  it  attach  upon 
him  with  reference  to  the  different  portions 
of  hit  property,  apart  from  the  lapse  of 
time  which  has  occurred,  and  apart  from 
the  devolutions  of  interest  which  have 
taken  place  ?  What  would  have  been  the 
effect  of  it,  supposing,  within  a  year  or 
some  short  period  after  Abraham  Atkins's 
death,  a  bill  had  been  filed  for  the  purpose 
of  having  the  trust  executed,  and  making 
his  estate  liable  for  the  breach  of  trust? 
Abraham  Atkins  died  in  1792.  At  that 
time,  as  we  know,  a  simple  contract  debt 
of  any  person  dying  seised  of  real  estate 
did  not  affect  that  estate  in  the  smallest 
degree.  Of  course  it  might  have  been 
recovered  from  his  personal  estate ;  but  his 
real  estate*— I  mean  in  the  absence  of  any 
oharge  in  the  will— remained  untouched. 
Indeed  it  went  to  this  extent,  that  a  man 
might  owe  100,000/.  of  debts,  leaving 
100,000/.  worth  of  property  in  the  shape 
of  real  estate,  and  not  one  of  his  creditors 
would  get  paid.  That  was  the  evil  cured 
by  the  act  which  passed  in  recent  times. 
Then  there  is  a  suggestion  that  this  will  of 
Abraham  Atkins  does  in  fact  contain  that 
which  amounts  to  a  charge  upon  his  real 
•state;  and  the  clause  to  which  I  have 
referred  is  said  to  amount  to  that.  But  it 
seems  to  me  to  amount  to  no  such  thing. 
The  only  effect  of  this  clause  is,  not  to 
create  a  charge  upon  the  real  estate,  or  any 
estate  at  all ;  for  it  does  not  profess  to 
have  that  object,  nor  could  it  have  that 
object,  but  merely  to  recognize  the  exist- 
ence of  an  unperformed  trust  relating  to  a 
certain  sum  of  money,  of  which  a  certain 
portion  not  specified  was  all  that  remained ; 
and  directing  that  that  trust  should  be 
executed  by  his  nephew  Edwin  Martin. 
Therefore  it  appears  to  me  that  the  real 
•state  of  Abraham  Atkins  cannot  be  affect- 
ed by  the  state  of  things  which  existed  at 
his  death,  and  that  his  real  estate  passed 
to  the  devisee  without  any  liability  to 
make  good  that  debt.  Now,  his  real  estate, 
it  appears,  he  devised,  in  default  of  any 
ekildren  of  his  own— and  he  had  none — to 
Edwin  Martin,  for  life,  with  remainder  to 
Atkins  Edwin  Martin  Atkins — in  fact  to  him 
whonlwiU  callAtkinsAtkins^-for  life,and 


with  divers  estates  in  reversion,  with  remain- 
der to  his  own  right  heirs.  And  it  appears 
from  another  passage  in  the  will,  that  these 
life  estates  under  the  will  of  Abraham  At- 
kins were  no  less  than  thirty.  They  seem 
to  be  given  in  classes  ;  they  descended  to 
such  a  class,  and  so  on,  and  there  were  no 
less  than  thirty  of  these  persons  who  under 
this  limitation  took  life-estates.  The  stock 
remained  standing  in  the  name  of  Abraham 
Atkins— I  mean  the  stock  representing  the 
residue  of  this  trust  fund — long  after  his 
death  ;  but  according  to  the  statement  in 
the  bill,  the  executors  of  Abraham  Atkins 
from  time  to  time  received  the  dividends 
of  the  stock,  and,  I  think,  paid  over  these 
dividends  to  the  Messrs.  Cook.  Thirty 
years,  or  thereabouts,  after  the  death  of 
Abraham  Atkins,  his  executors  having  all 
died,  administration  de  bonis  non  to  his 
estate,  with  his  will  annexed,  was  granted 
to  Atkins  Atkins.  That  was  in  1822;  and 
then  Atkins  Atkins,  finding  this  sum  of 
stock  standing  in  the  name  of  Abraham 
Atkins,  and  being  entitled  to  the  personal 
estate  of  Abraham  Atkins — I  mean  entitled 
to  the  interest — and  being  now  the  legal 
personal  representative  of  Abraham  Atkins, 
and  finding  that  the  executors  of  Abraham 
Atkins  had,  as  the  bill  alleges  they  had, 
from  time  to  time  received  all  the  dividends 
of  the  stock,  and  applied  them  as  if  they 
were  part  of  the  personal  estate  of  Abra- 
ham Atkins  ;  he  seems  to  have  arrived  at 
the  conclusion — whether  rightly  or  wrong- 
ly, is  not  material  to  the  present  question 
—that  this  was  part  of  the  personal  estate 
of  Abraham  Atkins,  which  he  was  entitled 
to  appropriate,  and  which  he  did  appropri- 
ate to  his  own  use.  Now,  I  apprehend 
that,  subject  to  any  question  wliich  might 
then  have  arisen  with  regard  to  the  Statute 
of  Limitations,  if  it  had  then  passed,  or 
with  regard  to  the  lapse  of  time  in  this 
court  with  respect  to  delay  in  making  a 
claim,  if  a  hill  had  been  filed  against 
Atkins  Atkins  after  he  got  the  transfer  of 
that  stock,  that  bill  would  have  been  suc- 
cessful ;  that  is  to  say,  Atkins  Atkins 
would  have  been  made  liable  for  that  stock 
as  a  trustee  of  the  fund.  He  was  not  the 
express  trustee ;  but  there  would  have 
been  a  trust  when  he  had  become  the  legal 
personal  representative  of  Abraham  Atkins, 
and  had  got  tb«  trust  fiind  in  his  hands* 
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Atkins  Atkins  then  being  the  trustee^  and 
having  got  this  fund,  but  apparently  not 
kno^wing  that  he  was  a  trustee  of  it,  by  his 
will  (which  was  dated  in  1818)  bequeathed 
his  real  estate  and  all  his  personal  estate 
to  John  Cook  and  Joseph  George  Cook, 
upon  trust  out  of  the  personal  estate  only 
(not  the  real  estate)  to  pay  the  debts  of 
Atkins  Atkins;  and  then  they  were  to 
stand  possessed  of  the  real  and  personal 
estate,  upon  trust  for  all  and  every  the 
testator's  children,  for  such  estate,  and  in 
such  shares  and  proportions,  and  so  on,  as 
the  Messrs.  Cook,  from  time  to  time,  in 
their  discretion,  should  appoint.  The 
Messrs.  Cook  were  the  executors  of  Atkins 
Atkins,  but  they  were  not  the  executors  of 
Abratiam  Atkins,  because  Atkins  Atkins 
was  only  the  administrator  de  bonii  non  of 
Abraham  Atkins.  It  appears  to  me  clear 
that,  as  there  was  no  charge  in  the  will  of 
Abraham  Atkins  of  his  debts  upon  his  real 
estates,  so,  in  this  will  of  Atkins  Atkins, 
there  is  no  charge  of  his  debts  upon  his 
real  estate.  His  real  estate,  as  it  appears, 
constituted  part  of  the  estate  of  Abraham 
Atkins,  which  he  acquired  in  the  manner 
stated  in  his  will,  viz.,  from  his  sisters,  to 
whom  the  estates  were  devised.  But  he 
also  acquired  other  real  estates,  irrespective 
of  the  real  estates  which  were  derived 
from  Abraham  Atkins.  There  is,  then,  this 
question  :  what  estate  of  Atkins  Atkins  is 
liable  to  make  good  the  trust-fund  for 
which  he  was  responsible  ?  What  is  there 
to  make  his  real  estate  liable  ?  There  is 
nothing  to  make  Atkins  Atkins's  real  es- 
tate liable,  beyond  what  there  was  to  make 
the  real  estate  of  Abraham  Atkins  liable. 
Nothing  more  whatever,  for  the  statute  to 
which  I  have  referred  as  applicable  had 
not  then  passed.  His  personal  estate  uu* 
doubtedly  was  liable ;  but  his  real  estate, 
it  is  plain  to  me,  clearly  was  not.  And 
no  person  taking  any  portion  of  his  real 
estate  was,  any  more  than  any  person 
taking  a  portion  of  Abraham's  estate  would 
have  been,  liable  in  that  respect  to  make 
good  any  deficiency.  The  right,  then,  of 
the  plaintiffs,  so  far  as  they  have  a  right, 
is  to  pursue  the  personal  estate  of  Atkins 
Atkins ;  and,  of  course,  if  some  of  the 
personal  estate  of  Atkins  Atkins  had  been 
converted  into  real  estate,  that  real  estate, 
not  because  it  is  real  estate,  but  beeause  it 


represents  part  of  the  personal  estate  of 
Atkins  Atkins,  may  be  liable. 

Now  it  appears,  although  I  may  assume 
that  it  is  more  accident  than  design  in  the 
bill  that  has  brought  this  about,  that  a  suit 
was  instituted,  called.//<ittiisy.  Cooir,  for  the 
purpose  of  administering  the  real  and  per- 
sonal estates   of  Atkins  Atkins.      There 
was  a  trust  in  the  will  of  Atkins  Atkins  to 
lay  out  his  personal  estate,  and  nothing 
else : — not  to  lay  out  the  rents  and  profits 
of  the  real  estate,  but  to  lay  out  his  per* 
sonal  estate  in  the  purchase  of  real  estate, 
and   that  real  estate,   together   with  his 
original  real  estate,  was  to  be  applied  in 
the  way  I  have  mentioned  among  his  chil- 
dren, according  to  the  discretion  of  the 
Messrs.    Cook.      The    bill    contained    a 
statement  that,  by  orders  made  in  the  suit 
oV Atkins  v.  Coohy  monies  were  from  time 
to  time  laid  out  by  the  Messrs.  Cook  in 
purchasing  the  life- interests  to  which  cer- 
tain persons  were  entitled  in  property  be- 
longing to  Abraham  Atkins.     It  was  con- 
tended that  those  monies  so  laid  out  were 
part  of  the  personal  estate  of  Atkins  Atkins, 
and  that,  therefore,  those  life-interests  so 
purchased  represented  part  of  the  personal 
estate  of  Atkins  Atkins.     It  was  said  that 
there  had  been  appropriated  to  some  of 
those   four    demurring   parties    sums    of 
money  charged  upon  the  estates  of  Abra* 
ham  Atkins,  which  included  the  life-estates 
thus  purchased  with  the  personal  estate  of 
Atkins  Atkins,  and  which,  therefore,  con- 
stituted part  of  his  personal  estate ;  and, 
therefore,  that  there  had  been  appropriated 
to  these  demurring  parties,  in  effect,  sums 
of  money  charged  upon  the  personal  estate, 
or  a   portion  of  the   personal    estate,   of 
Atkins  Atkins,     Now,  no  doubt  that  is  a 
very  ingenious  suggestion.      It  is  some- 
what fine;  but  I   think  that,  subject  to 
certain  observations  to  which  the  matter  ii 
open,  the  thing  can  be  traced  in  the  mao- 
ner  suggested.      But  it  is  open  to  theie 
difficulties — and  they  are  difficulties  which 
are  connected  with  the  observations  always 
arising  upon  a  demurrer  and  all  pleadingi 
—that  the  pleadings  are  to  be  taken  moit 
adversely  to  the  pleader.     I  mean  to  sayi 
if  there  be  statements  in  the  bill  which  an 
not  clear,  which  are  ambiguous,  and  which 
may  admit  of  a  different  interpretation  or 
of  different  views*  the  construction  to  be 
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put  upon  the  bill  must  he  that  which  it 
most  adverse  to  the  plaintiff  whose  bill  it 
is,  and  in  the  same  way  in  the  case  of  a 
defendant's  plea  or  answer.  Now,  in  the 
first  place,  these  purchases  are  not  alleged 
to  have  been  made  out  of  the  personal 
estate  of  Atkins  Atkins.  It  is  left  to 
inference,  and  certainly  I  quite  agree  that 
the  inference  is  strong ;  but  the  matter 
stands  thus  according  to  the  allegation. 
The  allegation  is,  that  the  trusts  of  Atkins 
Atkins's  will  were  to  lay  out  his  personal 
estate  in  the  purchase  of  real  estate. 
Secondly,  there  is  the  allegation  that  there 
was  a  suit  instituted  against  the  Cooks  to 
administer  his  real  estates  ;  and  then  it  is 
alleged,  and  therefore  I  take  it  to  be  true, 
that  by  orders  in  that  suit  the  Cooks  were 
ordered  to  lay  out,  and  did  lay  out,  monies 
—not  saying  what  monies — in  the  purchase 
of  real  estate;  that  is,  not  in  the  purchase 
of  fee-simple  estates  in  the  ordinary  way, 
but  purchasing  life- interests  in  a  property 
already  subject  to  the  trusts  of  Atkins 
Atkins's  will,  namely,  property  which  had 
come  to  him.  That  is  a  subject  of  strong 
inference;  but  probably — I  do  not  say  it 
must  have  been,  but  probably — it  was  part 
of  the  personal  estate  of  Atkins  AtkiTis 
that  was  so  laid  out.  Still,  it  is  the  duty 
of  the  pleader  to  state  the  facts  clearly  if 
he  intends  to  rely  upon  them,  and  to  allege 
the  facts  distinctly.  I  do  not  believe  he 
intended  to  rely  upon  them  when  the  bill 
was  filed;  but  if  he  intended  to  rely  upon 
them  at  all,  he  ought  to  have  distinctly 
stated  them.  I  confess  it  does  appear 
to  me  that  I  ought  not  to  assume  that  these 
monies  were  part  of  the  personal  estate. 
They  might  have  been.  I  admit  it  is 
most  probable  they  were  personal  estate, 
but  they  might  have  been,  as  was  sug- 
gested, part  of  the  rents  and  profits  of  the 
real  estate  of  Atkins  Atkins.  But  although 
the  rents  and  profits  of  the  real  estate  were 
not  directed  by  the  will  to  be  laid  out, 
still  the  same  persons  were  entitled  to  the 
Tents  and  profits  who  were  entitled  to  the 
corpus  of  the  estate,  real  and  personal ; 
and,  therefore,  if  there  had  been  money  in 
court  not  arising  from  personal  estate,  but 
arising  exclusively  from  the  rents  and 
profits,  the  Court  might,  with  perfect  pro- 
priety, have  ordered  the  application  of 
those  rents  and  profits  in  lieu  of  personal 


estate,  not  got  in,  to  he  applied  in  the 
purchase  of  real  estate.  I  am  not  at  all 
saying  it  is  a  probable  thing,  it  is  only  a 
possible  thing.  The  Court  probably  would 
say  that  it  was  personal  estate  of  Atkins 
Atkins.  But  that  is  not  alleged.  The 
whole  argument  rests  upon  this,  that 
those  purchases  were  made  before  the  ap- 
pointments to  these  parties  which  are 
relied  upon,  I  think  about  the  year  1835. 
Those  appointments  were  made  to  William 
Atkins,  Martin  Atkins,  and  to  Mr.  Everett, 
the  one  in  October  1844  and  the  other  in 
August  1853.  Now  here  again  I  think  it 
is  extremely  probable  that  the  purchases 
were  made  before  those  appointments. 
But  what  is  there  to  shew  me  that?  They 
may  have  been  made  last  year,  and  the 
whole  rests  upon  that;  because,  if  they 
were  made  subsequent  to  the  appoint- 
ments, then  the  sums  which  are  appointed 
are  not  charged  upon  the  proper^,  which 
represents  the  personal  estate.  Then, 
again,  the  pleader  ought  to  have  pleaded 
it;  if  he  intended  to  rely  upon  it,  he  ought 
to  have  alleged  it  specifically. 

Then  there  is  a  third  matter,  upon  which 
I  do  not  feel  the  case  is  so  strong.  I  mean, 
it  is  not  alleged  that  these  tenants  for  life 
whose  interests  were  purchased  are  alive. 
I  must  confess,  if  it  turned  upon  that,  and 
I  decided  in  favour  of  the  plaintiffs — not 
on  the  hearing  of  the  cause,  but  on  the  de- 
murrer— if  a  single  one  of  them  had  been 
alive  when  the  appointments  were  made- 
it  appears  to  me  that  that  would  be  sufiS- 
cient;  and  even  now  there  is  no  physical 
impossibility  in  their  being  still  alive.  It 
is  a  long  period  of  sixty-seven  years  from 
1792  to  1859,  but  still  it  is  possible,  espe- 
cially as  the  tenants  for  life  were  persons 
who  are  described  in  classes,  that  some  of 
them  might  have  been  a  year  old  at  the 
time  of  the  making  of  the  testator's  will, 
and  I  think  so  far  as  relates  to  that  I  can- 
not assume  that  not  one  of  them  is  living 
at  this  moment.  But  still  it  appears  to 
me  that,  in  order  to  establish  the  proposi- 
tion contended  for  by  the  argument  of  the 
plaintiffs'  counsel,  namely,  that  part  of 
the  personal  estate  of  Atkins  Atkins  has 
in  some  shape  or  form  been  appointed  to 
or  for  the  benefit  of  some  of  these  demur- 
ring parties,  there  is  nothing  stronger  than 
assumption ;  there  is  not  any  actual,  posi- 
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live  and  distinct  allegation  in  the  bill  to 
that  effect.  Upon  these  grounds  which  I 
have  mentioned,  irrespective  of  any  others, 
it  appears  to  me  the  result  is,  that  there  is 
nothing  in  the  bill  to  shew  that  the  parties 
who  are  now  demurring  hold  any  property 
other  than  that  which  is  real  estate ;  and, 
as  I  have  said,  I  see  no  grounds  for  coming 
to  the  conclusion,  that  any  real  estate, 
either  that  of  Abraham  Atkins  or  that  of 
Atkins  Atkins,  is  liable  to  any  portion  of 
the  demand,  however  the  claim  may  be  in 
other  respects  well  founded.  On  that  ground 
I  certainly  think  that  I  ought  to  allow 
the  demurrer;  but  I  think  I  should  also 
allow  the  plaintiffs  to  amend  their  bill,  not 
making  thedemurrerfinal.  It  may  be  that,  if 
this  matter  were  more  looked  into  and  more 
accurately  stated,  and  means  were  pro- 
perly famished  to  counsel,  there  might  be 
a  case  made  out  which  would  justify  the 
claim  against  these  defendants. 

Then  I  must  consider  another  ground  of 
demurrer,  which  appears  to  me  the  most 
important  ground  of  all,  which  is,  the  ques- 
tion that  arises  from  lapse  of  time,  and  the 
argument  upon  that.  Now  it  is  quite  clear 
that  one  of  these  parties  who  are  demurring 
had  appointed  to  them  either  real  estate 
or  money  charged  upon  real  estate,  and 
the  object  is  to  make  them  liable.  I  am  not 
now  looking  at  the  general  question  whe- 
ther others  may  he  liable,  or  whether  there 
are  persons  now  entitled  to  the  personal 
estate  of  Atkins  Atkins,  and  whether  they 
would  be  liable:  I  do  not  touch  that 
question.  The  question  is,  whether  the 
real  estate,  or  interest  in  real  estate,  of 
the  parties  who  are  now  demurring,  is 
liable  ?  By  the  24th  section  of  the  3  &  4 
Will.  4.  c.  27,  the  time  of  limitation  is 
fixed  by  reference  to  the  time  of  legal 
limitations,  that  is,  the  time  of  limitations 
as  to  suits  in  equity  is  fixed  by  reference 
to  the  time  with  regard  to  actions  at  law. 
The  24th  section  enacts,  '*  That  no  person 
claiming  any  land  or  rent  in  equity  shall 
bring  any  suit  to  recover  the  same,  but 
within  the  period  during  which  by  virtue 
of  the  provisions  hereinbefore  contained  he 
might  have  made  an  entry  or  distress,  or 
brought  an  action  to  recover  the  same 
respectively,  if  he  had  been  entitled  at  law 
to  such  est«te,  interest  or  right  in  or  to  the 
same  as  he  shall  claim  therein  in  equity." 


By  reference  back  to  the  3nd  section,  it  ii 
enacted,  that  "  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress,  or  to  bring 
such   action,   shall   have  first  accrued  to 
some  person  through  whom  he  claims;  or, 
if  such  right  shall  not  have  accmed  to  any 
person  through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action,  shsdl  have  first 
accrued  to  the  person  making  or  bringing 
the  same."     Then  if  we  refer  to  the  40th 
section,  which  relates  to  charges  and  lega* 
cies^—that  section  says,  *^  that  no  action  or 
suit,  or  other  proceeding,  shall  be  brought 
to  recover  any  sum  of  money  secured  by 
any  mortgage,  judgment  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  but  within  twenty  years  next  after 
a  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  eapable  of 
giving  a  discharge  for  or  release  of  the 
same,  unless  in  the  mean  time  some  part  of 
the    principal   money,   or   some    interest 
tfiereon,  shall  have  been  paid.*'     Now  it 
is   quite   clear   that    the   right   of   these 
parties— I  mean  of  the  present  plaintiffs 
and  any  other  persons,  if  there  be  any, 
having  a  similar  interest  to  them  under 
this    trust  —  accrued    much    more    than 
twenty  years  ago.     Their  right,  in  fact, 
accrued  at  least  as  far  back  as  the  year 
1792,  and,  I  suppose,  earlier  than  that. 
But  their  right  at  all  events   cannot  be 
carried  to  a  later  period  than  the  time, 
taking  it  at  the  very  latest,  when  Atkins 
Atkins  took  possession  of  this  stock,  whidi 
was  in  the  year  1 825  or  thereabouts— thst 
is,  much  more  than  twenty  years  ago.  Then 
how  is  it  that  these  plaintiffs  can  be  es- 
titled,  after  waiting  so  long  without  makmg 
any  claim,  to  come  upon  &e  interett  whieh 
has  been  appointed  to  the  defendants  under 
Atkins  Atkins's  will?     It  was  said  thst 
they  are  entitled  to  come  because  there  ii 
a  trust ;  that  this  is  not  the  eaae  of  a  com- 
mon debt,  which  indeed  might  be  barred, 
but  one  of  a  trust.      I  admit  that,  ob- 
dnubtedly,   so   far    as   relates   to   Atkirn 
Atkins,  he  had  an  estate,  that  is,  he  had  ia 
his  hands  the  very  property-— I  eannotcall 
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it  estate,  but  the  very  property — which 
was  the  subject  of  a  trust ;  and  it  appears 
to  me,  as  between  Atkins  Atkins  and  these 
claimants,  supposing  them  to  be  the  parties 
entitled  to  the  benefit  of  the  trust,  that 
there  is  a  trust.  There  is  a  trust  created 
by  the  trusts  of  Honywood*s  will,  "  and 
the  trustees  and  the  survivors  and  survivor 
of  them,  and  the  executors  and  adminis- 
trators of  such  survivor.'*  Undoubtedly, 
too,  at  the  time  when  Atkins  Atkins  died 
be  was  the  administrator  de  bonis  non  of 
Abraham  Atkins,  the  surviving  trustee 
under  Hony  wood's  will,  and  he  had  in  his 
hands  the  trust  fund  which  was  to  be  ad- 
ministered. It  appears  to  me,  therefore, 
that  there  was  a  trust.  But  then  the  trust 
attaches  upon  the  property  which  is  the 
subject  of  a  trust ;  that  is,  the  2,250/.,  or 
whatever  the  sum  of  stock  was  that  was 
in  his  hands,  and  any  dividends  that  might 
have  accrued.  So  far  as  relates  to  the 
breach  of  trust  in  misapplying  it,  that  con- 
stitutes a  debt.  But  it  is  said  he  had  the 
identical  trust  fund,  and  that  the  trust  was 
express.  Now,  what  says  the  25th  clause 
of  the  same  statute  with  regard  to  express 
trusts  ?  **  That  when  any  land  or  rent 
shall  be  vested  in  a  trustee  upon  any  ex- 
press trust,  the  right  of  the  cestui  que  trusif 
or  any  person  claiming  through  him,  to 
bring  a  suit  against  the  trustee  or  any  per- 
son claiming  through  him,  to  recover  such 
land  or  rent,  shall  be  deemed  to  have  first 
accrued  according  to  the  meaning  of  this 
act  at,  and  not  before,  the  time  at  which 
such  land  or  rent  shall  have  been  conveyed 
to  a  purchaser  for  valuable  consideration, 
and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any 
person  claiming  through  him."  Then,  it 
was  said,  this  very  trust  stock  being  mixed 
up  with  the  personal  estate  of  Atkins 
Atkins,  and  his  personal  estate  having 
been,  as  it  was  also  said,  applied  in  pur- 
chasing these  life-interests,  we  must  con- 
sider that  the  identical  trust  stock  is  repre- 
sented, in  fact,  by  that  which  has  been 
appointed  to  these  demurring  defendants. 
Now  it  appears  to  me  that  this  is  not  the 
case.  There  is  clearly  no  express  trust  as 
between  these  demurring  defendants.  Even 
if  these  life-interests  were  purchased  with 
that  trust  stock,  there  is  no  express  trust 
between  these  persons  and  the  cesiuis  que 
Naw  Skexss,  XXYIII.-Chano. 


trust  claiming  the  benefit  of  the  trusts  of 
Honywood's  will.  Therefore,  it  appears  to 
me  that  the  time  is  not  prevented  running 
by  this  25th  clause,  which  relates  to  express 
trusts ;  and  consequently,  as  to  this  ex- 
press trust,  so  far  as  relates  to  the  demur- 
ring defendants,  the  statute  is  a  complete 
bar— that  is,  that  the  timewhich  has  elapsed 
is  a  complete  bar  by  virtue  of  the  statute : 
and  upon  that  ground  the  demurrer  must 
be  allowed.  Therefore,  as  I  have  said,  if 
there  were  any  miscarriage  in  the  state- 
ment, the  correction  of  which  would  have 
been  material,  I  should  not  refuse  liberty 
to  amend.  If  it  turned  upon  merely  the 
first  part  of  the  case,  irrespective  of  the 
statute,  I  should  give  leave  to  amend ;  but 
it  does  not  appear  to  me  that  any  amend- 
ment consistent  with  truth  can  be  made 
which  will  prevent  what  appears  to  me  the 
complete  bar  of  the  statute  so  far  as  the 
defendants  are  concerned.  I  must,  there- 
fore, simply  allow  the  demurrer. 


M.R. 
June  6 


R.         \ 
.  7,  30.  / 


THE  BANK  OF  LONDON  9. 
TYRRELL. 


Principal  and  Agent — Sale  by  Agent  to 
Principal, 

A  solicitor  acting  for  an  embryo  banking 
company  agreed  with  R,  for  the  purchase  from 
C,  of  a  large  building  and  adjoining  premises 
suitable  for  the  company ;  /?,  through  the 
solicitor,  induced  the  company  to  purchase 
the  building  at  a  large  increased  price, 
which  was  divided  between  R.  and  the  soli" 
citor.  The  company  took  possession,  and 
adapted  the  building  to  the  purposes  of  a 
bank,  and  obtained  a  trade  reputation. 
They  subsequently  discovered  the  cireum^ 
stances  under  which  the  sale  of  the  building 
had  been  made  to  them ;  and,  upon  a  bill  by 
the  company  stating  that  they  could  not  re- 
linquish  the  building,  and  that  the  adjoining 
premises  would  greatly  facilitate  their  busi' 
ness, — Held,  that  the  purchase  by  the  soli" 
citor  was  made  as  agent  and  for  the  benefit 
of  the  company;  that  the  company  was 
entitled  to  the  profits  made  by  the  solicitor; 
and  that  the  solicitor  was  a  trustee  for  the 
company  of  the  interest  taken  by  him  in  the 
premises  adjoining  the  building. 

The  bill  in  this  suit  was  filed,  by  the 
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Bank  of  London,  a  company  incorporated 
by  letters  patent,  and  carrying  on  business 
in  Threadneedle  Street,  in  the  City  of 
London,  against  Timothy  Tyrrell,  Edward 
Rudston  Read,  Sir  John  Villiers  Shelley, 
John  Griffith  Frith,  Sir  Henry  Muggeridge 
and  Charles  Joyce,  the  last  four  being 
trustees  for  the  company.  It  prayed  for 
an  account  of  the  profits  made  by  Messrs. 
Tyrrell  and  Read  upon  the  sale  to  the 
company  of  certain  freehold  premises 
known  as  the  *'Hall  of  Commerce,'*  in 
Threadneedle  Street;  and  it  further  prayed 
that  they  might  convey  to  the  company 
some  adjoining  premises,  being  No.  8, 
New  Broad  Street,  which  they  had  pur- 
chased at  the  same  time  with  the  Hall  of 
Commerce. 

The  facts  are  stated  in  the  judgment. 

The  Solicitor  General,  Mr.  Selwyn  and 
Mr,  E,  Macnaghtetiy  for  the  plaintiffs, 
cited— 

The  East  India  Company  ▼•  Hinchman^ 

1  Ves.  jun.  287. 
Massey  v.  Davies,  2  Ibid.  817. 
Bentky  v.  Craven,  18  Beav.  75. 
Beck  V.  Kantorowicz,  3  Kay  &  J.  230. 
The  York  and  North  Midland  Railway 
Company  y.  Hudson,  16  Bear.  485  ; 
s.  c.  22  Law  J.  Rep.  (n.s.)  Chanc. 
529. 

Mr,  R,  Palmer  and  Mr,  Speed,  for 
Timothy  Tyrrell.  —  When  Mr.  Tyrrell 
purchased  the  property  no  agency  to  buy 
on  behalf  of  the  company  existed ;  he 
never  was  at  any  time  a  holder  of  the 
property  for  the  company.  The  company 
at  no  time  could  have  taken  the  benefit  of 
the  original  title,  even  assuming  he  was 
the  agent  for  the  company,  and  they  cannot 
fasten  a  fiduciary  title  upon  him,  as  not 
even  a  constructive  agency  to  buy  existed. 
There  was  no  rule  of  equity  that  a  solicitor 
could  not  buy  from  or  sell  to  a  client, 
and  no  case  existed  in  which  a  solicitor 
bad  been  required  to  give  up  the  profit  he 
had  made  from  an  estate.— 

Hichens  v.  Congreve,  4  Russ.  562. 

Taylor  v.  Salmon,  4  Myl.  &  Cr.  134. 

The  Great  Luxembourg  Railway  Com^ 
pany  v.  Magnay,  25  Beav.  595. 

Fawcett  v.  Whitehouse,  1  Russ.  &  M. 
132  ;  8.  c.  8  Law  J.  Rep.  Chanc.  50. 


Lees  V.  NuUaU,  1  Russ.  &  M.  53; 

B.  c.  1  Tam.  282. 
Cane  v.  Mien,  2  Dow.  289. 
Fox  V.  Mackreth,  2  Cox,  820 ;  s.  c. 

4  Bro.  P.C.  Toml.  ed.  258;  1  Lead. 

Cas.  In  Eq.  72. 
Gibson  v.  Jeyes,  6  Yes.  266. 
Edwards  v.    Meyriek,    2    Hare,   60; 

s.c.  12  Law  J.  Rep.  (n.s.)  Chanc.  49. 
Driscolly,  Bromley,  1  Jur.  238. 

Mr.  Follett  and  Mr,  Martindale,  for 
Edward  Rudston  Read. 

[The  Master  of  ths  Rolls.- A  suffi- 
cient case  has  not  been  made  against  Mr. 
Read ;  but  do  you  think  you  can  persuade 
me  to  give  him  the  costs  ?] 

Mr,  Follett, — If  the  bill  had  asked  to 
set  aside  the  contract,  not  a  word  could  be 
said  against  the  relief;  but  Mr.  Read  was 
asked,  in  effect,  to  give  back  the  profits 
arising  from  his  speculations,  and  in  addi- 
tion to  that,  to  give  up  property  in  re- 
spect of  which  no  contract  existed.  The 
bill  alleged  that  Messrs.  Tyrrell  and  Read 
concocted  a  scheme  for  disposing  of  the 
property  to  the  bank  at  a  profit;  but  Mr. 
Read  denied  the  existence  of  fraud  in  the 
transaction.  He  had,  however,  omitted  to 
name  T.  Tyrrell  as  one  of  the  parties  in- 
terested in  the  estate,  and  litigation  arose 
in  consequence. 

[The  Master  of  the  Rolls. — He  has 
committed  what  is  equivalent  to  peijury, 
and  yet  asks  for  costs.  It  is  painful  to 
have  to  observe  upon  &cts  which  shock 
the  moral  feelings.  I  have  to  listen  to 
many  things  upon  which  the  least  aaid  is 
best,  but  when  under  circumstances  like 
the  present  costs  are  asked  for,  it  is 
different.] 

Mr.  FoUeit,'-^!  can  add  nothing  upon 
that  view  of  the  case. 

The  Solicitor  General,  in  reply. 

June  30.— The  Master  of  the  Rolls. 
—The  principal  object  of  this  suit  is  to 
make  Mr.  Tyrrell  account  for  and  repay 
the  profits  of  a  transaction  in  which  be 
is  said  to  have  acted  as  the  agent  of  the 
plaintiffii,  and  which  were  derived  solely 
in  consequence  of  his  filling  that  character. 
The  fact,  or  rather  the  extent,  of  the  agency 
is  disputed.  There  is  little  or  no  dispute 
about   the   principal   facts  of    the    case. 
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Shortly  before  the  date  of  the  transaction 
in   question    Louisa   Campbell   was    the 
mortgagee  from  Mr.   Moxhay,  ivho   was 
then  deady  of  premises  in  the  city  of  Lon- 
don, having  a  frontage  of  upwards  of  ninety 
feet  in  Threadneedle  Street  and  extending 
backwards  about  140  feet,  on  one  side  to 
Old   Broad  Street,  in  which  there  was  a 
frontage  of  21  feet,  and  on  the  other  side 
to     Cushion     Court.      The    largest    and 
most  valuable  part  of  this  property  was 
the  "  Hall  of  Commerce."     The  amount 
due  to  Louisa  Campbell  on  her  mortgage 
was   about   40,000/.      The    executors   of 
Mr.    Moxhay,  being  unable  to  discharge 
the  mortgage,  were  compelled  to  allow  Mrs. 
Campbell  to  foreclose  the  mortgaged  pro- 
perty by  a  suit  in  equity.     On  the  20th 
of  September  1854  she  contracted  to  sell 
the  whole  property  for  49,200/.  to   four 
persons,  who   bought  on  behalf  of  them- 
selves and  five  other  persons,   on   which 
occasion  a  deposit  of  1,000/.  was  paid  to 
her.     These  nine  parties  were  interested 
in  tenths,  the  defendant  E.  R.  Read  having 
two-tenths,  and  the  other  eight  one-tenth 
each.     £.  R.  Read  contributed  200/.  and 
each  of  the  others   100/.  towards  the  de- 
posit.    The  purchase  was  speculative,  the 
purchasers   expecting  to    dispose   of  the 
property  again  at  an  increased  price.     In 
December  1854  Louisa  Campbell  was  in- 
duced to  extend  the  time  for  completing 
the  purchase  until  June  1855.    In  January 
1855   Mr.  Scott,  the  present  secretary  of 
the  bank,  and  Mr.  Tyrrell  projected  a  com- 
pany, which  resulted  in  the  establishment 
of  the  Bank  of  London.  Preliminary  meet- 
ings were  held,  and  on  the  19th  of  Jan- 
uary Sir  John  V.  Shelley  was   applied  to 
by  Mr.  Tyrrell  to  become  a  director  and 
chairman  of  the  company  if  it  should  be 
formed ;  he  consented,  and  on  the  5th  of 
February  he  was  requested  to  name  other 
directors.      On  the  9th  of  February  ad- 
vertisements were  issued  of  the  formation 
of  the  company.   On  the  Idth  of  February 
the  first  meeting  of  directors  took  place. 
Mr.  Scott  was  appointed  secretary  and  Mr. 
Tyrrell  and   his  partners,   Messrs.   Paine 
and  Layton,  were  appointed  solicitors  of 
the  bank.     About  a  week  previously  to 
this  meeting  E.  R.  Read  had  become  the 
sole    owner   of    the    property    purchased 
from  Louisa  Campbell  by  buying  up  the 


shares  of  the  other  eight  co-adventurerS| 
for  a  sum  of  150/.  each.  Immediately 
afterwards,  E.  R.  Read  made  proposals  to 
the  company  to  sell  to  them  that  portion 
of  the  property  known  as  the  Hall  of 
Commerce.  After  some  negotiation  upon 
the  price  a  contract  was  finally  entered 
into  on  the  5th  of  May  1855,  by  which 
the  plaintiffs  agreed  to  give  £.  R.  Read 
the  sum  of  64,500/.  On  the  llth  of  August 
following  the  purchase  was  completed.  Out 
of  the  purchase-money  48,410/.  4«.  2dm 
was  paid  to  Louisa  Campbell,  the  amount 
then  due  to  her  on  her  purchase-money, 
and  the  residue  (subject  to  a  deduction  of 
about  7,000/.  to  abide  the  result  of  a  claim) 
was  paid  to  £.  R.  Read.  This  7,000/. 
was  paid,  or  was  to  be  paid,  to  Mr.  Tyrrell, 
who  was  no  party  to  the  contract  or  con- 
veyance, and  whose  interest  in  the  pro- 
perty was  at  that  time  wholly  unknown 
to  the  plaintiffs.  This  fact  they  dis- 
covered at  the  end  of  April  1857,  and 
they  filed  this  bill  in  the  December  fol- 
lowing. They  contend  that  Mr.  Tyrrell 
is  not  merely  liable  to  account  for  the 
money  so  received  by  him,  but  also  for  the 
interest  he  has  in  that  portion  of  the  pro- 
perty bought  from  Louisa  Campbell,  which 
still  remains  unsold,  that  is,  unsold  by  E. 
R.  Read.  Their  right  to  this  relief  is 
rested  on  the  evidence,  which  shews  the 
dealings  which  existed  between  Messrs. 
Read  and  Tyrrell,  respecting  this  property, 
and  the  relation  in  which  the  latter  stood 
to  the  company. 

On  the  5th  or  6th  of  February  an  inter- 
view took  place  between  Messrs.  Read  and 
Tyrrell,  in  the  course  of  which,  it  appears 
from  the  evidence  given  by  Mr.  Tyrrell, 
in  cross-examination,  in  a  cause  of  Zacy  v. 
Ready  which  is  made  evidence  in  this  cause, 
that  the  following  subjects  were  discussed 
between  them,  namely,  the  formation  of 
the  company,  the  necessity  of  its  having  a 
place  of  business  and  the  eligibility  of  the 
Hall  of  Commerce  for  that  purpose.  What 
passed  on  the  same  day  between  Messrs. 
Read  and  Tyrrell  is  set  forth  in  the  sixth 
paragraph  of  Mr.Tyrrell's  answer.  "On  the 
6th  of  February  1855  the  defendant  E.  R. 
Read  called  and  informed  me  of  the  parti- 
culars of  the  aforesaid  agreements  of  the 
20th  of  September  and  the  2drd  of  Decem- 
ber 1854,  and  he  also  informed  me  that 
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the  agreenieTits  had  been  entered  into  as  a 
speculation,  and  that  several  of  the  persons 
with  whom  he  was  associated  therein  had 
not  any  means^  and  that  the  management 
of  it  had  been  very  unsatisfactory  to  him, 
and  that  he  had  determined  either  to  buy 
the  shares  of  all  his  co- speculators  or  to 
sell  his  own,  and  that  he  had  consequently 
offered  to  them  either  to  buy  or  sell,  at 
some  price  per  share,  the  amount  of  which 
I  do  not  now  remember.  He  also  stated 
that  his  CO- speculators  appeared  to  be 
afraid  of  their  responsibility  under  the 
agreements,  but  that  he  considered  the 
property  might  be  made  a  good  inrestment, 
provided  money  were  spent  upon  it.  I 
had  long  known  the  property,  and  I  be- 
lieved it  to  he  of  a  value  far  exceeding  the 
amount  agreed  to  be  paid  to  Louisa  Camp- 
bell. But  as  past  experience  had  proved 
that  the  large  hall  was  too  extensive  for 
profitable  occupation,  I  concurred  in  a 
suggestion  made  by  £.  R.  Read  that  it 
might  be  advantageously  converted  into 
counting-houses.  The  defendant  £.  R. 
Read  then  proposed  that  I  should  join  him 
in  the  speculation,  if  he  should  become  the 
purchaser  of  the  shares  of  his  co-specula- 
tors, and  I  agreed  so  to  do,  if  he  procured 
the  shares  of  his  co-speculators  at  a  reason- 
able price,  and  to  carry  out  the  scheme  of 
converting  the  large  room  into  counting- 
houses,  and  by  the  purchase  of  adjoining 
ground  on  the  Cushion  Court  side  of  it, 
and  fronting  Broad  Street,  to  lay  into  one 
large  plot  the  frontage  in  Broad  Street. 
Either  at  the  same  meeting  or  on  the  said 
6th  of  February,  or  on  the  following  morn- 
ing, £.  R.  Read  shewed  me  certain  plans 
and  estimates  of  his  suggested  alterations 
in  the  large  room  or  hall,  which  had  been 
made  by  a  surveyor  or  architect  named 
Wood,  of  which  plans  I  entirely  approved." 
On  the  7th  of  February  £.  R.  Read  entered 
into  the  arrangement  with  his  co-adven- 
turers. On  the  following  day  (the  8th) 
Messrs.  Read  and  Tyrrell  again  met,  and 
then  entered  into  a  verbal  agreement,  which 
was  not  reduced  into  writing  until  the  10th 
of  March.  It  was  as  follows  :— *'  8th  day 
of  February  1855.  Between  £.  R.  Read, 
of  Austin  f'riars,  and  Timothy  Tyrrell,  of 
Guildhall  Yard,  London.  Whereas  £.  R. 
Read  became  the  purchaser  of  the  heredita- 
ments mentioned  in  the  agreement  herein- 


after specified,  upon  the  terms  and  con- 
ditions therein  stated ;  and  whereas  the 
purchase,  though  made  in  the  name  of  £• 
R.  Read,  was  made  on  the  joint  account 
of  himself  and  T.  Tyrrell,  except  as  to  the 
part  coloured  green  on  the  plan  to  the  said 
agreement,  which  is  to  belong  to  £.  R. 
Read  exclusively  :  now,  it  is  agreed,  first, 
that  the  purchase,  except  as  aforesaid,  was 
so  made  on  a  joint  account  as  tenants  In 
common ;  secondly,  that  the  purchase- 
money,  namely,  1,200/.,  as  appears  by  the 
agreement,  and  800/.,  together  with  the 
costs  provided  to  be  paid  by  the  agree- 
ment, be  borne  and  paid  as  follows :  two 
fifth  parts  thereof  respectively  by  E.  R. 
Read,  and  three  fifth  parts  thereof  by  T. 
Tyrrell ;  but  all  further  costs  and  expendi- 
ture to  be  paid  or  contributed  by  them  in 
equal  moieties  ;  thirdly,  that  if,  in  selling 
the  property,  it  shall  be  deemed  advisable 
to  include  the  excepted  part  so  coloured 
green  as  aforesaid,  E.  R.  Read  shall  be 
entitled  to  the  value  thereof^  over  and 
above  his  half  of  the  purchase-money  for 
the  residue;  fourthly,  that  neither  party 
shall  sell  or  otherwise  dispose  of  his 
share  or  interest  in  the  property,  with- 
out the  consent  in  writing  of  the  other 
of  them  ;  fifthly,  that  if,  in  the  manage- 
ment of  the  property,  the  alterationsv 
repairs,  sale,  lease,  or  other  dealings 
with  the  same,  any  difference  of  opinion 
shall  arise  between  the  parties,  the  same 
shall  be  from  time  to  time  referred  to  the 
award  and  arbitrament  of  John  Horatio 
Lloyd;  and  in  the  event  of  his  decease,  or 
declining  or  neglecting  to  act,  then  to  the 
award  and  arbitrament  of  such  person  or 
persons  from  time  to  time  as  the  Senior 
Master  of  the  Queen*s  Bench  for  the  time, 
on  the  request  of  either  party,  shall  ap- 
point, and  the  submission  shall  and  may 
be  made  a  rule  of  any  of  the  Courts  at 
Westminster  on  the  application  of  either 
party.*'  On  the  9th  of  February  E.  R. 
Read  wrote  to  T.  Tyrrell,  in  answer  to  a 
communication  from  him,  stating  that  the 
price  of  the  Hall  of  Commerce  was  102,000/. 
T.  Tyrrell  asked  a  fortnight  before  re- 
turning any  answer,  which  was  assented 
to.  It  was  not  till  the  19th  of  March  that 
the  question  of  the  sale  was  brought  for- 
mally before  the  directors;  but  on  that  day 
T.  Tyrrell,  as  the  solicitor  of  the  company, 
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charged  the  plaintiffs  in  his  hill  of  costs 
for  an  attendance  on  E.  R.  Read  with 
reference  to  the  sale  of  this  property.  The 
negotiation  proceeded.  All  the  commu- 
nications on  the  subject  hy  E.  R.  Read 
were  addressed  hy  him  to  T.  Tyrrell,  and 
T.  Tyrrell  communicated  to  the  company, 
through  Mr.  Scott,  the  secretary.  On  the  2nd 
of  April  the  Bank  passed  a  resolution  ap- 
pointing T.  Tyrrell  their  agent  to  negotiate 
the  matter  of  the  purchase  with  E.  R.  Read, 
hut  limiting  the  price  to  60,000^.  The 
negotiation  continued,  and  finally,  on  the 
drd  of  May  1855,  at  a  meeting  of  the  di- 
rectors, the  report  of  Mr.  Paine,  on  behalf 
of  the  firm  of  Messrs.  Tyrrell,  Paine  &  Co., 
and  that  of  Mr.  Scott  were  laid  before  tlie 
directors  with  a  draft  agreement.  On  the 
5th  of  May  an  agreement,  in  writing,  be- 
tween E.  R.  Read  of  the  one  part,  and 
the  directors  of  the  other  part,  was  duly 
executed,  by  which  they  agreed  to  become 
the  purchasers  of  the  Hall  of  Commerce, 
at  the  sum  of  64,500/.,  conditionally  on 
the  bank  obtaining  a  charter  of  incorpora- 
tion. This  charter  was  obtained  on  the 
13th  of  July  1855,  and  the  agreement  for 
purchase  was  carried  into  effect  by  an  in- 
denture bearing  date  the  11th  of  August 
1855,  between  Louisa  Campbell  of  the 
first  part,  E.  R.  Read  of  the  second  part,  and 
the  directors  of  the  company  of  the  third 
part,  and  in  consideration  of  48,410/.  4s. 
2d.  paid  to  Louisa  Campbell,  the  amount 
then  due  to  her  under  the  contract  for  sale, 
and  of  16,089/.  lis.  10c/.  paid  to  E.  R. 
Read,  making  together  the  sum  of  64,500/. 
the  premises  comprised  in  the  agreement 
of  the  5th  of  May  were  duly  conveyed  to 
the  directors  of  the  company  in  fee.  Up  to 
this  time  no  suspicion  of  the  interest  of  T. 
Tyrrell  seems  to  have  been  entertained  by 
any  one,  not  even  his  partners;  but  it 
came  to  the  knowledge  of  the  plaintiffs  in 
the  following  manner :  on  hearing  of  the 
sale  to  the  company,  Mr.  Read's  eight 
co-adventurers  became  dissatisfied  with  the 
arrangement  entered  into  by  them  of  the  7th 
of  February  1855,  and  insisted  on  their  right 
to  participate  in  the  profit,  and  three  of 
them,  before  the  completion  of  the  pur- 
chase, gave  notice  of  their  claim  to  Messrs. 
Tyrrell  &  Co.,  the  company's  solicitors, 
for  and  on  behalf  of  the  company.  In 
consequence  of  this  notice,  it  was  agreed 


between  Mr.  Read  and  the  company 
that  the  company  should  accept  the  con- 
veyance from  Louisa  Campbell  and  E.  R. 
Read,  as  already  mentioned,  provided  the 
sum  of  14,500/.  was  invested  in  Exchequer 
bills  and  set  aside  to  abide  the  determina- 
tion of  the  claim,  of  which  notice  had 
been  given,  and  this  was  accordingly  done. 
In  December  1855  three  of  the  original 
speculators  filed  their  bill  in  the  suit  of 
Davis  V.  Read  to  enforce  their  right.  That 
suit  was  compromised  in  November  1856, 
by  payment  of  1,050/.  to  them,  together 
with  their  costs  of  the  suit.  Shortly  after- 
wards, two  other  co-adventurers  filed  a 
similar  bill  against  E.  R.  Read,  entitled 
Lacy  V.  Read,  which  was  also  compromised 
on  payment  of  666/.  I3s.  4d.  and  the  costs 
of  the  suit.  But  in  the  course  of  that  suit, 
and  on  the  29th  of  April  1857,  Mr.  Tyrrell, 
in  a  cross-examination  by  the  plaintiffs, 
stated  the  particulars  of  his  interest  in  the 
property  under  the  agreement  entered  into 
by  him  with  E.  R.  Read.  The  result  was 
the  institution  of  this  suit  in  December 
following.  On  the  first  question,  namely, 
of  agency,  I  think  it  must  be  taken  that 
Mr.  Tyrrell  acted  as  agent  of  the  company. 
Throughout  the  proceedings  E.  R.  Read 
communicates  with  T.  Tyrrell  for  sale, 
not  to  him,  but  to  the  company  about  to 
be  formed ;  he  communicates  with  him, 
therefore,  as  a  person  who  either  possesses 
or  was  about  to  possess  such  relation  to- 
wards the  company  then  in  the  course  of 
formation  as  enabled  him  to  deal  with  the 
subject  on  behalf  of  that  body.  T.  Tyrrell 
adopts  this  character,  in  which  E.  R.  Read 
addresses  him  throughout  the  transaction 
in  question,  and  in  that  character  T.  Tyr- 
rell communicates  to  the  secretary  of  the 
company  the  proposals  made  by  Mr. 
Read.  The  circumstance  that  the  com- 
pany was  not  formed  even  provisionally 
until  the  Idth  of  February,  that  it  was  not 
till  the  20th  of  April  that  the  number  of 
persons  required  by  law  to  enable  them  to 
obtain  a  charter  had  executed  the  deed  of 
settlement;  and  that  it  was  not  till  the 
13th  of  July  that  the  company  obtained  its 
charter,  are  all  facts  which  neither  destroy 
nor  weaken  T.  Tyrrell's  character  of  agent 
towards  the  body  of  persons  engaged  in 
forming,  and  who  afterwards  formed,  the 
company.      He  was  the  self-constituted 
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solicitor  of  the  company  before  its  complete 
formation ;  he  was  recognized  as  such  when 
it  was  formed,  and  his  claim  upon  the 
company  for  work  and  labour  done  on  be- 
half of  the  company  extends  to  a  period 
earlier  than  its  complete  formation.  The 
relation  between  them  must  be  considered 
as  commencing  from  that  period  at  which 
he  claimed  a  right  to  charge  them  with  the 
remuneration  due  to  him  for  services  done 
on  their  behalf;  and  which  right  was  ad- 
mitted and  sanctioned  by  the  company, 
and  was  paid  for  accordingly.  The  gene- 
ral bill  of  costs  against  the  company  con- 
tains a  general  item  amounting  to  twenty 
guineas,  which  is  solely  applicable  to  the 
month  of  January.  The  first  regular  items 
within  any  distinguishing  date  begin  on 
the  Idth  of  February.  The  particular  bill 
of  costs  for  the  business  relating  to  this 
purchase  begins  on  the  19th  of  March. 
The  general  bill  is  thus  entitled :  **  Messrs. 
Tyrrell,  Paine  &  Layton,  solicitors.  Bill 
of  costs,  charges  and  expenses  in  and 
about  the  formation,  and  preliminary  to 
the  application  for,  and  including  the  grant 
of  letters  patent  to  the  Bank  of  London, 
pursuant  to  statute  7  &*  8  Vict.  c.  118. 
January  and  February."  The  first  item  is, 
'*  For  very  numerous  attendances  during 
these  two  months  upon,  and  correspon- 
dence with  Sir  John  V.  Shelley,  Mr.  Scott, 
Mr.  Alderman  Muggeridge,  Mr.  W.  Lay- 
ton  and  other  parties,  proposing  to  esta- 
blish a  new  joint-stock  bank,  and  advice 
and  conferences  from  time  to  time  thereon; 
attending  various  other  gentlemen,  who,  it 
was  proposed/ should  act  as  directors; 
drawing  and  settling  prospectuses  previous 
to  the  meeting,  at  which  it  was  determined 
to  establish  a  bank  under  the  name  of  the 
Bank  of  London,  and  that  Mr.  Scott  should 
act  as  secretary  thereto,  21/."  This  item 
relates  to  the  month  of  January  only,  for 
although  the  words  *'  January  and  Feb- 
ruary" are  put,  that  is  solely  applicable 
to  the  month  of  January.  Then  there  are 
two  items,  the  dates  of  which  I  do  not 
know. 

The  next  item  is  put  **  13,"  which  I 
assume  to  be  the  Idth  of  February.  If 
it  is  the  month  of  January,  it  only  makes 
the  case  still  more  strong.  At  all  events, 
it  cannot  be  later  than  the  13th  of  February, 
and  the  earlier  items  must  relate  to  the 


month  of  January.  The  bill  for  this  par- 
ticular transaction  is  this  : — "  The  Bank 
of  London  to  Messrs.  Tyrrell,  Paine  & 
Layton,  in  relation  to  the  negotiations  for 
the  purchase  of  the  bank  premises,  19th 
of  March.  Attending  upon  Mr.  Read  on 
his  proposing  to  us  the  Hall  of  Commerce 
for  the  bank.  Discussing  the  terms  and 
correspondence  with  that  gentleman,  and 
attending  the  secretary  thereon,  13t.  4if." 
Then  it  goes  on  to  various  items,  which 
are  of  a  similar  character.  It  is  contended 
on  behalf  of  Mr.  Tyrrell  that  he  could 
not  be  the  agent  for  that  which  had  no 
existence;  and  that  as  the  company  had  no 
directors,  and  had  not  even  held  any  meet^ 
ing,  or  even  had  a  nominal  existence  be- 
fore the  13th  of  February,  he  could  not 
be  their  agent  on  the  8th  of  February, 
when  he  became  interested  in  this  property. 
To  this  objection  there  are  two  answers* 
In  fact  there  was  no  binding  agreement 
between  Messrs.  Tyrrell  and  Read  before 
the  10th  of  March ;  but  even  if  this  were 
otherwise,  I  am  not  disposed  to  concur  in 
the  argument  of  the  defendant.  One  per- 
son may  be  made  the  agent  of  another  by 
acts  done  ex  post  facto.  If  a  person  pro- 
fesses to  act  as  the  agent  of  A.  without 
any  authority  for  so  doing,  A.  may,  by 
recognizing  him  as  his  agent  and  sanc- 
tioning and  adopting  his  acts  done  in  that 
assumed  character,  constitute  that  peraoo 
his  agent  for  the  time  when  he  pro- 
fessed to  act  in  that  character,  although 
he  did  so  then  without  authority.  It  ii 
therefore  established  that  the  relation  of 
solicitor  and  client,  not  only  existed  be- 
tween Tyrrell  and  the  company,  but  aa 
Mr.  Tyrrell  was  adopted  as  the  solicitor 
or  agent  of  the  company,  he  must  be 
considered  as  having  been  the  agent  of 
the  company  in  all  matters  in^which  he 
professed  to  act  as  such  agent;  that  is, 
in  all  matters  relating  to  the  company 
which  was  afterwards  formed,  and  con- 
sequently in  all  matters  in  which  £.  R. 
Read  dealt  with  him  as  such  agent,  and 
in  which  he  acted  towards  £.  R.  Read  in 
that  assumed  character.  The  fixing  of 
this  period  of  time  is  material.  Mr. 
Tyrrell's  duties,  therefore,  in  hia  cha- 
racter of  agent,  and  his  liabilities  as  such, 
date  from  the  time  when  he  first  acted  in 
any  matters  relating  to  the  company,  and 
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in  this  view  it  becomes  comparatively  im- 
material that  on  the  2nd  of  April  he  was, 
by  a  resolution  passed  and  entered  in  the 
books  of  the  company,  specially  appointed 
their  agent  to  negotiate  this  purchase,  and 
that  Mr.  Tyrrell  acquiesced  in  this  resolu- 
tion and  acted  under  it.  Under  these 
circumstances,  it  was  admitted,  on  behalf 
Mr.  Tyrrell,  that  if  the  company  had  de- 
sired to  set  aside  the  transaction  the  sale 
could  not  stand,  and  they  do  not  dispute 
the  right  of  the  plaintiffs  to  restore  to  Mr. 
Tyrrell  the  interest  he  may  have  in  the 
property  which  they  purchased  from  Mr. 
Read,  and  their  right  to  receive  back  again 
so  much  of  the  price  they  paid  as  may  be 
attributable  to  that  interest ;  but  they 
contend  that  the  right  of  the  plaintiffs  is 
limited  to  this  relief,  that  they  must  either 
adopt  or  repudiate  the  transaction  alto- 
gether; and  there  can  be  no  question  that 
this,  in  ordinary  cases  of  sale  by  an  agent 
to  his  principal,  is  the  equity  to  which  the 
principal  is  entitled  ;  at  least  it  is  so  where 
the  parties  can  be  replaced  in  the  same 
situation  they  were  in  before  the  sale  took 
place.  In  many  cases,  however,  this  is 
impossible.  It  is  so  in  the  present  case. 
Not  merely  have  the  plaintiffs  set  up  their 
place  of  business  on  the  premises  purchased 
before  they  had  notice  of  the  defendant's 
interest,  not  only  have  they  expended 
considerable  sums  of  money  in  adapting 
the  building  to  their  own  purposes,  but 
the  equity  which  they  have  against  Mr. 
Tyrrell  does  not  necessarily  extend  itself 
to  Mr.  £.  R.  Read,  and  certainly  not  to 
Louisa  Campbell,  between  whom  and 
themselves  no  such  relation  of  principal 
and  agent  existed,  and  the  latter  of  whom 
was  entirely  ignorant  of  the  whole  transac- 
tion. What  relief,  then,  can  the  plaintiffs 
have  against  their  agent,  Mr.  Tyrrell,  in 
such  circumstances  ?  The  defendant  says, 
none  at  all,  and  The  Great  Luxembourg 
Railway  Company  v.  Magnay  (1)  is  cited  to 
support  it.  The  circumstances  there  ex- 
isting and  an  illustration  in  the  judgment 
are  relied  on,  as  establishing  that  if  that  case 
be  law,  the  plaintiffs'  equity  is  confined 
to  the  undoing  of  the  transaction,  as  far  as 


(1)  An  appeal  was  intended  in  this  case,  but  was 
not  prosecated  in  consequence  of  the  insolvency 
of  the  defendant. 


it  can  be  undone,  and  that  if  the  plaintiffs 
decline  this  relief,  they  can  have  nothing. 
I  adhere  to  the  view  taken  in  that  case, 
but  there  is  a  wide  distinction  between  it 
and  the  present  case.  In  that  case  the 
company  sought  to  set  aside  the  purchase 
of  the  concession  made  by  the  Belgian 
Government ;  it  had  been  made  to  the  defen- 
dant, who  was  afterwards  appointed  chair- 
man of  the  company.  The  company,  at 
his  instance,  bought  this  concession,  being 
ignorant  that  he  was  the  original  conces^ 
sionnaire.  Upon  the  discovery  of  that  fact 
they  filed  a  bill  impeaching  the  transaction. 
After  the  suit  was  instituted  they  assumed 
to  be  and  acted  as  the  owners  of  the  con- 
cession, and  sold  it  to  a  stranger  for  value. 
I  held  that  they  had  adopted  the  transac- 
tion with  full  knowledge  of  the  circum- 
stances, and  that  they  had  thus  rendered 
it  impossible  for  them  to  give  to  the  defen- 
dant what  he  had  a  right  to  require.  There 
was,  when  the  bill  was  filed,  no  difficulty 
in  replacing  the  parties  in  the  situation  in 
which  they  were  when  the  contract  was 
entered  into ;  but  the  subsequent  acts  of 
the  plaintiffs  had  rendered  this  impossible. 
If  in  this  case  the  property  Had  belonged 
exclusively  to  Mr.  Tyrrell,  and  if,  after 
acquiring  a  knowledge  of  that  fact,  the 
company  had  sold  the  property  or  had 
altered  it  to  suit  their  business,  and  made 
it  such  that  it  could  not  he  restored  to  the 
defendant,  I  should  then  hold  that  their 
relief  was  barred.  Similar  observations 
apply  to  the  illustration  in  the  judgment 
in  the  case  cited,  and  which,  if  repeated 
and  commented  upon,  step  by  step,  will 
conveniently  illustrate  both  my  mean- 
ing in  that  case  and  the  conclusion  in 
the  present.  The  case  suggested  was,  if 
the  company  purchasing  apparently  from 
■a  stranger  an  estate  required  for  their 
business  which  really  belonged  to  their 
agent,  on  discovery  of  that  fact  their  equity 
would  be  to  set  aside  the  whole  transaction, 
or  to  adopt  it ;  and  if  after  knowledge 
of  that  fact  they  either  had  parted  with 
the  property,  or  had  so  used  or  appro- 
priated the  property  as  to  make  it  impos- 
'sible  to  return  it,  they  would  have  lost 
their  right  to  relief.  Take  it  one  step 
further,  and  suppose  that  the  company  had 
appropriated  and  used  the  property  in  such 
a  way  as  to  make  it  impossible  to  return 


928 


COURTS  OF  CHANCERY: 


[Niw  SSUBI 


it,  while  they  were  in  total  ignorance  that 
it  had  been  the  property  of  their  agent. 
In  that  case  the  view  expressed  was  that 
the  relief  to  which  the  company  would  be 
entitled  as  against  the  agent  would  be 
limited  to  the  recovery  of  what,  if  anything, 
had  been  paid  by  the  company  over  and 
above  the  full  value  of  the  property.  But 
both  of  these  cases  proceed  upon  the  as- 
sumption that  the  property  purchased  by 
the  principal  had  originally  been  the  pro- 
perty of  the  agent,  either  before  he  became 
such  agent,  or,  if  acquired  since,  that  it 
had  been  so  acquired  in  no  character  con- 
nected with  or  springing  out  of  his  agency ; 
and  accordingly  this  was  as  the  matter 
stood  in  The  Great  Luxembourg  Railway 
Company  v.  Magnay.  The  defendant  there 
had  not  obtained  the  concession  by  reason 
of  his  being  the  agent  or  chairman  of  the 
company,  or  in  any  way  by  reason  of  ad- 
vantages derived  from  his  being  connected 
with  it.  It  was  not  necessary,  therefore, 
in  that  case  to  pursue  the  case  further. 
But  in  the  case  under  consideration  it  be- 
comes necessary  to  consider  the  next  step, 
and  to  suppose  that  the  agent,  knowing 
the  peculiar  eligibility  of  the  estate  for 
the  purposes  of  the  company,  and  while  he 
was  agent,  and  for  the  purpose  of  selling  it 
at  an  advanced  price  to  his  principal,  had 
himself  become  the  purchaser  of  the  estate, 
and  that  in  ignorance  of  this  circumstance 
the  company  had  purchased  the  estate  from 
one  whom  they  supposed  to  be  a  stranger, 
while,  in  fact,  the  agent  was  the  real  owner, 
and  was  entitled  to  and  received  the  whole 
of  the  purchase-money  paid  by  the  prin- 
cipal. In  such  a  state  of  things  a  new 
equity  arises.  It  is  not  then  a  question 
about  setting  aside  the  transaction,  neither 
is  it  a  question  of  what  is  or  what  was  the  value 
of  the  property  ;  but  the  question  then  is, 
whether  the  agent  has  not  by  means  of  his 
agency  acquired  this  property  for  the  pur- 
pose of  making  a  profit  out  of  it  by  a 
re-sale  to  his  principal,  and  whether,  if  he 
succeeds  in  his  object,  he  can  keep  that 
advantage  to  himself.  If  it  were  the  case 
of  iron  or  sugar  bought  by  the  agent 
and  re-sold  to  the  principal,  the  agent 
cannot  keep  the  profit,  why  should  he  be 
better  entitled  to  do  so  in  the  case  of  the 
purchase  of  an  estate  ?  The  same  prin- 
ciples apply  to  both  cases,  and  the  profit 


to  be  derived  from  land  so  acquired  and 
80  re-sold  is  not  to  be  retained  by  the 
agent  any  more  than  the  profit  to  be 
derived  from  sugar,  iron  or  any  other  com- 
modity, provided  it  be  well  established 
that  the  profit  made  arises  from  the  charac- 
ter of  agent,  and  springs  out  of  his  employ- 
ment as  such.  It  is  in  this  last  view  of 
the  case  that  it  becomes  material  to  ascer- 
tain the  time  when  Mr.  Tyrrell  first  became 
the  agent  of  the  company,  for  if  his  interest 
in  the  property  had  been  acquired  a  year 
previously,  or  if  it  had  been  acquired  by 
devise,  or  descent  at  any  time,  the  question 
on  this  point  would  have  been  concluded. 
The  next  question,  therefore,  to  be  con- 
sidered is,  whether  the  acquisition  of  his 
interest  in  the  property  from  Mr.  Read 
sprang  out  of  and  was  attributable  to  Mr. 
Tyrrell's  character  as  agent  of  the  company. 
On  thia  point  an  examination  of  the  evi- 
dence brings  the  following  conclusions: 
-—That  there  was  no  binding  agreement 
between  Messrs.  Tyrrell  and  Read  before 
the  10th  of  March :  the  parol  agreement 
was  binding  upon  noone,for  thatif  the  com- 
pany had  not  been  formed  the  agreement 
of  the  8th  of  February. would  never  have 
been  made  a  binding  one ;  that  the  success 
which  Mr.  Scott  and  Mr.  Tyrrell  met  with 
in  the  preliminary  steps  for  founding  this 
company  was  such  as  to  lead  them  to  the 
well-founded  belief  that  the  company  would 
be  shortly  formed  and  successfully  estab- 
lished ;  that  this  belief  was  imparted  by 
Mr.  Tyrrell  to  E.  R.  Read  on  the  5th  or 
6th  of  February  ;  that  in  consequence  Mr. 
Read  made  the  arrangements  of  the  7th 
of  February  for  purchasing  the  shares  of 
his  co-adventurers,  and  that,  in  conse- 
quence, he  and  Mr.  Tyrrell  entered  into 
the  parol  agreement  of  the  8th  of  February, 
which  was  reduced  into  writing  and  made 
binding  on  them  by  the  agreement  exe- 
cuted on  the  10th  of  March.  I  look  in 
vain  for  any  motive  explanatory  of  these 
transactions,  and  the  accompanying  &cts, 
except  the  desire  to  make  use  of  Mr. 
Tyrrell's  position  with  reference  to  the 
company,  to  induce  the  plaintiffs  to  pur- 
chase the  Hall  of  Commerce.  The  pro- 
perty was  of  value ;  the  plaintiffs  also  did 
not  give  more  for  it  than  it  was  well  worth 
to  them  ;  but  it  must  be  nevertheless  borne 
in  mind  that  property  of  thia  description  is 
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an  object  of  acquisition  to  but  a  very 
limited  number  of  competitors.  The  num- 
ber of  persons  who  require  such  a  building 
for  their  own  business  is  very  small,  and 
that  number  is  much  diminished  when  con- 
fined to  those  amongst  them  who  have  the 
means  sufficient  to  enable  them  to  make 
the  purchase.  In  fact,  the  purchasers, 
unless  for  the  purpose  of  speculation,  are 
reduced  almost  exclusively  to  a  public 
company.  The  difficulty  of  disposing  of 
such  a  species  of  property  at  anything  like 
its  real  value  is  established  beyond  ques- 
tion by  the  facts  stated.  For  some  years 
the  representatives  of  the  mortgagor  were 
unable  to  raise  the  40,000/.  lent  on  mort- 
gage of  the  whole  property ;  they  were 
compelled  to  let  it  be  foreclosed.  The 
mortgagee  seems  for  some  time  to  have 
been  unable  to  dispose  of  it,  and  it  was 
then  only  by  speculators,  who  bought  to 
sell  again,  and  who,  unless  they  could  dis- 
pose of  it  to  a  public  company,  would,  as 
seemed  highly  probable,  gain  little  or 
nothing  by  their  adventure.  The  oppor- 
tunity of  sale  to  a  public  company  occurs 
but  rarely.  Here  was  an  opportunity 
such  as  might  not  occur  again  for  a  consi- 
derable time.  It  was  of  the  greatest  im- 
portance to  seize  the  opportunity  and  make 
the  most  of  it.  This  is  the  key  to  the 
dealings  between  Messrs.  Read  and  Tyrrell. 
Except  for  the  advantages  to  be  derived 
from  Mr.  Tyrrell's  position,  what  motive 
can  be  assigned  for  Mr.  Read  voluntarily 
relinquishing  nearly  one-half  of  the  profit 
to  be  derived  from  the  increased  price  of 
the  property  ?  It  would  be  contrary  to 
every  principle  of  human  nature  to  suppose 
that  he  meant  to  make  a  valuable  present 
to  Tyrrell  without  receiving  any  equivalent 
for  it.  E.  R.  Read's  motive  was  to  con- 
vert T.  Tyrrell,  one  of  the  founders  of  the 
company,  the  solicitor  and  confidential 
adviser  of  the  company,  into  a  zealous 
parti zan,  instead  of  an  indifferent  or  a  hos- 
tile adviser.  What  other  principle  can  ex- 
plain the  compact  entered  into  between 
Messrs.  Tyrrell  and  Read,  that  the  whole  of 
their  dealings  should  be  kept  secret  ?  A 
compact  which  Mr.  Read  considered  him- 
self bound  in  honour  to  keep,  although  at 
the  expense  of  a  statutory  declaration,  and 
of  evidence  on  oath,  both  at  variance  with 
the  truth.  The  reason  is  obvious  why  the 
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concealment  from  the  company  of  Mr. 
Tyrrell's  interest  was  considered  essential 
for  the  attainment  of  the  object.  If  the 
company  had  known  that  Mr.  Tyrrell  was 
to  derive  a  pecuniary  advantage  from  the 
sale,  they  certainly  would  have  distrusted 
and  rejected  his  advice,  and  they  possibly 
would  have. closed  the  negotiation  for  pur- 
chase with  Mr.  Read  altogether.  These 
are  the  circumstances  that  convince  me 
that  the  dealings  between  Messrs.  Tyrrell 
and  Read  sprang  out  of  the  peculiar  posi- 
tion the  former  held  towards  the  company, 
and  that  but  for  this  he  would  have  ob- 
tained from  Mr.  Read  no  interest  whatever 
in  the  property.  To  the  argument,  there- 
fore, that  the  interest  was  acquired  by  Mr. 
Tyrrell  before  the  company  was  formed, 
I  attach  but  little  weight.  It  was  ac- 
quired with  a  view  to  the  company  then 
in  the  course  of  formation,  and  the  inter- 
est was  acquired  by  reason  of  the  influ- 
ence which,  if  the  company  was  formed, 
Mr.  Tyrrell,  as  one  of  the  original  foun- 
ders, must  necessarily  possess  over  the 
directors,  the  greater  part  of  whom  must 
have  been  either  named  or  approved  of  by 
him,  in  conjunction  with  Mr.  Scott  and 
their  first  nominees.  I  am  of  opinion, 
therefore,  that  the  share  of  the  purchase- 
money  received  by  Mr.  Tyrrell  over  and 
above  the  sum  expended  by  him  must  be 
treated  as  profits  derived  by  him  from  his 
dealings,  in  his  character  of  agent  for  the 
company,  with  Mr.  Read,  and  that  he 
must  account  for  this  to  the  company. 
The  next  question  is,  how  far  do  these 
profits  extend?  The  plaintifis  say,  that 
if  the  principles  contended  for  prevail,  the 
share  which  Mr.  Tyrrell  takes  as  tenant  in 
common,  in  the  unsold  portion  of  the  pro- 
perty purchased  from  Louisa  Campbell, 
must  also  be  regarded  as  property  derived 
by  him  from  the  transaction.  On  this 
part  of  the  case  I  have  some  hesitation. 
It  may  be  contended,  that  all  that  the 
company  can  obtain  is,  that  they  should 
have  the  property  at  the  price  at  which 
Mr.  Tyrrell  might  have  obtained  it  for 
them,  if  he  had  no  interest  in  the  matter, 
and  if  he  had  exerted  himself  to  the 
best  of  his  ability  to  obtain  it  from  them 
for  that  price.  So  regarding  it,  I  doubt 
certainly  whether  it  would  have  been 
obtained   from    £.   R.    Read   at  a   less 
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sum  than  that  which  he  received  for  it; 
but  I  cannot  safely  found  my  decision 
on  this,  which  is  mere  matter  of  specula- 
tion. I  consider  that  the  profit  which  Mr. 
Tyrrell  derived  from  his  position  as  agent 
was  the  profit  he  derived  from  his  deal- 
ings with  Mr.  Read,  and  this  profit  is 
the  net  value  of  the  interest  he  takes  in 
the  hereditaments  purchased  from  Louisa 
Campbell.  The  plaintiffs  might  with  pro- 
priety, acting  in  a  liberal  spirit,  disclaim 
all  interest  in  the  unsold  portion  of  the 
property ;  but  if  they  insist  upon  it,  they 
are  entitled  to  a  declaration  that  Mr. 
Tyrrell  is  a  trustee  for  them  of  that  inter- 
est in  the  unsold  portion  of  the  premises 
which  he  takes  under  the  agreement  of  the 
10th  of  March  1855,  and  which  bears  date 
the  8th  of  February  of  that  year.  The 
costs  must  follow  the  event.  I  disposed 
of  the  case  against  £.  R.  Read  at  the 
hearing:  further  consideration  confirms 
the  conclusion.  There  is  no  principle  to 
justify  any  relief  against  him.  He  dealt 
with  the  company  as  a  stranger,  and  be- 
tween him  and  the  company  no  other  rela- 
tion exists ;  but  it  is  equally  impossible, 
seeing  how  he  has  acted  in  the  course  of 
the  dealings,  to  give  him  any  costs.  Against 
him,  therefore,  the  bill  will  be  dismissed. 


KiNDERSLEY,  V.C. 
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Settlement  —  Estate  ptir  autre  Fie  — 
General  and  Special  Occupant^^Resulting 
Trust-^Oceupant  of  Incorporeal  Heredita^ 
ments. 

If  an  estate  is  given  to  A,  simply  during 
the  life  of  J9,  and  A.  dies  before  B,  any 
person  getting  possession  of  the  land  after 
the  death  of  A.  will  he  entitled  to  hold  it  as 
the  general  occupant;  hut  if  an  estate  is 
limited  to  A.  and  his  heirs  during  the  life 
of  B.  a  general  occupant  is  not  permitted, 
but  the  heir  will  take  as  special  occupant, 
and  not  by  descent, 

Semble— 7/"  an  estate  is  given  to  A,  and 
his  executors  and  administrators  during  the 
life  of  Bf  and  A,  dies  first,  the  executor 
would  be  capable  of  taking  the  estate  as 
special  occupant.  In  the  case  of  an  incor* 
poreal  hereditament  limited  to  A.  simpliciter 


pur  autre  vie,  an  executor  or  administrator 
may  be  a  special  occupant,  but  there  can  be 
no  general  occupant. 

If  A,  having  an  estate  to  himself,  his 
heirs  and  assigns,  during  the  life  of  B,  eon- 
veys  the  legal  interest  to  trustees,  their  exe- 
cutorSf  administrators  and  assigns,  and  the 
trustees  die  in  the  lifetime  of  the  cestui  que 
vie,  the  executors  of  the  trustees  will  be 
special  occupants,  and  A,  will  have  no  tii- 
terest  in  the  legal  estate. 

If  A,  tenant  pur  autre  vie,  parts  with  the 
beneficial  interest  contingently,  and  the  con- 
tingency does  not  happen,  then  there  will  be 
a  resulting  trust  in  favour  of  A.  of  the  in- 
terest which  he  has  not  effectually  parted 
with. 

This  suit  was  instituted  for  the  purpose 
of  having  a  construction  put  upon  a  settle- 
ment, and  for  a  declaration  as  to  the  rights 
of  the  parties  interested. 

By  a  settlement,  dated  the  4th  of  Feb- 
ruary 1812,  reciting  a  lease  dated  the  9th 
of  January  1788,  from  the  Bishop  of  Lich- 
field, granting  to  Vernon  Cotton,  his  heirs 
and  assigns,  the  prebendary  of  Eccleshall, 
excepting  the  parsonage,  lands,  tenements, 
&c.,  to  hold  to  Vernon  Cotton,  his  heirs 
and  assigns,  during  the  lives  of  Mary  Ann 
Northen,  Elizabeth  Cotton,  and  Abraham 
Barlow,  and  the  lives  of  the  survivors  and 
survivor,  subject  to  certain  payments  to 
the  bishop  and  vicar;  and  after  reciting 
that  the  said  Vernon  Cotton,  being  willing 
and  desirous  to  promote  his  said  children 
in  the  world  as  much  as  possible  during 
his  lifetime,  had  proposed  and  agreed  to 
make  the  assignment  thereinafter  contained, 
and  to  which  they  had  consented  and  agreed; 
it  was  witnessed  that,  in  consideration  of 
natural  love  and  affection,  the  said  Ver- 
non Cotton  assigned  to  John  Cotton  and 
John  Harris,  their  executors,  administra- 
tors or  assigns,  the  said  prebend,  mes- 
suages, &c.,  to  hold  to  them  during  the 
Jives  of  the  said  Mary  Ann  Northen,  Eliia- 
beth  Cotton,  and  Abraham  Barlow,  and 
the  life  of  the  survivor,  aa  to  the  mes- 
suages, &c.  of  the  said  prebend,  to  such 
uses  as  Vernon  Cotton  should  by  deed 
or  will  appoint,  and  subject  thereto  to  the 
use  of  Vernon  Cotton  for  life,  in  case  their 
lives  should  so  long  live,  and  after  his 
decease  to  pay  the  rents  to  such  persons 
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as  after  declared ;  and  as  to  the  tithes  and 
other  emoluments  upon  trust  to  pay  one- 
third  of  the  rents  to  Francis  Hicken  Nor- 
then  and  Mary  Ann  his  wife,  or  any  after- 
taken  husband  of  Mary  Ann  Northen,  and 
for  the  life  of  the  survivor,  and  after  the 
death  of  the  survivor  to  pay  such  one-third 
equally  to  the  younger  children  of  Francis 
Hicken  Northen  and  Mary  Ann  his  wife, 
or  any  after-taken  husband  who  should  be 
living  at  her  death,  and  if  there  should 
be  one  only  younger  child,  or  one  child, 
to  pay  the  same  to  such  one  or  only 
younger  child,  his  executors,  administra- 
tors or  assigns  respectively  at  twenty -one 
or  marriage.  There  were  then  trusts  as  to 
the  remaining  two- thirds  in  favour  of  Eliza- 
beth Cotton  and  Harriett  Cotton  in  the 
tame  terms. 

The  settlement  then  proceeded  as  fol- 
lows : — "  But  in  case  any  one  or  more  of 
them,  the  said  Mary  Ann  the  wife  of 
Francis  Northen,  Elizabeth  Cotton  and 
Harriett  Cotton,  shall  happen  to  die  with- 
out leaving  children  or  child  as  aforesaid, 
then  the  part,  share  or  proportion  of  her 
or  them  so  dying  shall  go  and  be  paid  or 
assigned  and  transferred,  in  equal  shares, 
to  the  survivors  or  survivor  of  them,  in  such 
manner  as  the  parts  or  shares,  or  part  or 
share  of  the  parents  or  parent  are  or  is 
directed  to  be  paid,  assigned  or  transferred. 
And  it  was  provided  that,  in  case  the  said 
Mary  Ann,  the  wife  of  the  said  Francis  Nor- 
then, ElizabethCotton,  and  Harriett  Cotton, 
or  any  of  them,  should  die  leaving  one  or 
more  sons,  the  eldest  of  such  sons  and  such 
only  son  should  be  reckoned  the  eldest 
child,  or  if  they  or  any  of  them  should  die 
leaving  daughters  only,  then  the  eldest  of 
such  daughters  should  not  be  reckoned  as 
one  of  the  younger  children,  and  should  be 
excluded  from  all  benefit  to  arise  under 
the  trust  aforesaid." 

Vernon  Cotton  made  his  will,  dated  the 
12th  of  January  1813,  attested  so  as  to 
pass  real  estates,  and  thereby  devised  to  the 
trustees  of  the  last-recited  indenture,  the 
property  subject  to  his  appointment,  upon 
the  same  trusts  as  were  thereby  declared, 
or  such  of  them  as  should  be  capable  of 
taking  effect  at  his  decease,  and  appointed 
his  three  sona-in-law  executors.  Vernon 
Cotton  died  on  the  12th  of  April  1817, 
leaving  his  three  daughters,  Mary  Ann, 


Elizabeth  and  Harriett,  his  co-heiresses, 
him  surviving. 

Mary  Ann  Northen  had  no  son,  hut  four 
daughters,  Harriett  Elizabeth,  Frances 
Hicken,  Mary  Ann,  and  Ellen. 

Harriett  Elizabeth  married  the  Rev. 
Henry  Turton,  and  had  issue  Francis 
William  Turton  and  other  children,  and 
died  in  1834,  in  the  lifetime  of  her  mother, 
leaving  Francis  William  Turton  her  heir- 
at-law. 

Mary  Ann  Northen  died  in  1841. 

Frances  Hicken  Northen  was  still  un- 
married. 

Mary  Ann  married  Edward  Wilson,  and 
both  she  and  her  husband  died  in  1858, 
she  having  survived  her  husband  and  died 
intestate,  leaving  John  Wilson  Wilson  her 
heir-at-law. 

Ellen  married  Sir  Ed  ward  Harry  Vaughan 
Colt. 

Harriett  Cotton  married  twice :  first 
John  Bagshawe,  and  had  two  daughters, 
Harriett  Bagshawe  and  Rose  Bagshawe ; 
secondly,  Henry  Stephens  Belcombe,  by 
whom  she  had  six  children,  four  died  in 
her  lifetime  unmarried,  and  the  two  young- 
er, Mariana  Percy  Belcombe  and  the  Rev. 
Francis  Belcombe,  were  still  living.  Har- 
riett Belcombe  died  in  March  1849,  and  her 
husband  in  December  1856,  leaving  Fran- 
cis Edward  Belcombe  his  heir-at-law. 

In  December  1852  Harriett  Bagshawe 
died,  unmarried  and  intestate. 

Rose  Bagshawe  made  her  will,  dated  the 
22nd  of  November  1855,  giving  all  her 
property  to  Swynfen  Thomas  Carnegie  for 
his  absolute  use  and  benefit.  Rose  Bag- 
shawe died  on  the  23rd  of  June  1856. 

Elizabeth  Cotton  married  William  Meeke, 
who  changed  his  name  to  Taylor,  survived 
her  sisters,  and  died  in  November  1853, 
without  issue. 

William  Taylor  died  in  October  1855, 
and  at  the  death  of  Elizabeth  Taylor  the  co- 
heirs of  Vernon  Cotton  were  Francis  Wil- 
liam Turton,  Frances  Hicken  Northen, 
Mary  Ann  Wilson,  Ellen  Colt  and  Francis 
Edward  Belcombe. 

The  following  questions  were  raised  upon 
the  construction  of  the  settlement  of  the 
4th  of  February  1812,  whether  Francis 
Edward  Belcombe  was  entitled  as  one  of 
the  younger  children  of  Harriett  Belcombe 
at  her  death,  and  whether  upon  the  death 
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of  Elizabeth  Bewley  Taylor  without  issue, 
her  third  part  either  became  subject  in 
equal  moieties  to  the  like  trusts  as  were 
tlien  subsisting  concerning  the  other  two- 
thirds,  or  whether,  being  undisposed  of,  it 
became  vested  by  special  occupancy  in 
Francis  William  Turton,  Frances  Hicken 
Northen,  Ellen  Colt,  Mary  Ann  Wilson, 
and  Francis  Edward  Belcombe  as  co-heirs- 
at-law  of  Vernon  Cotton.  Swynfen  Thomas 
Carnegie,  Mariana  Percy  Belcombe,  and 
Francis  Edward  Belcombe,  also  raised  ques- 
tions with  respect  to  the  proper  distribu- 
tion of  the  shares  in  the  trust  premises 
given  to  Harriett  Belcombe  and  her  chil- 
dren, and  a  moiety  of  the  share  given  to 
Elizabeth  Bewley  Taylor  and  her  children. 
Francis  E.  Belcombe,  Francis  W.  Turton 
and  Frances  H.  Northen  contended,  that 
no  greater  interest  than  a  life  interest  was 
given  to  the  grandchildren  of  Vernon 
Cotton,  and  the  ulterior  interest  in  the 
trust  premises  was  undisposed  of. 

The  Vice  Chancellor,  in  his  judgment^ 
referred  to  the  principal  questions  and 
arguments  in  the  case. 

Mr.  Baily  and  Mr,  Hohhonse^  appeared 
for  the  plaintiffs. 

Mr.  Glasse  and  Mr.  F.  White,  for  the 
defendant  Carnegie  ;  and 

Mr.  Shapter,  Mr.  J.  J.  Lewis,  Mr, 
Bury  and  Mr.  Broderick,  for  other  defen- 
dants. 

The  following  authorities  were  cited  :— 

Lomas  v.  Wright,  2  Myl.  &  K.  769 ; 

s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  68. 
Kendal  v.  Micfeild,  Barnar.  46. 
B carpark  v.  Hutchinson,  7  Bing.  179 ; 

s.  c.  9  Law  J.  Rep.  C.P.  1. 
Doe  d.  Long  v.  Prigg,  8  B.  &  C.  231 ; 

8.  c.  6  Law  J.  Rep.  K.B.  296. 
The  Commissioners  of  Charitable  Dona^ 

tions  V.  Cotter,  1  Dru.  &  W.  498. 
Crowder  v.  Stone,  3  Russ.  217  ;    s.  c. 

7  Law  J.  Rep.  Chanc.  93. 
Leeming  v.  Sherratt,  2  Hare,  14;  s.  c, 

11  Law  J.  Rep.  (n.s.)  Chanc.  423. 
Aiton  V.  Brooks,  7  Sim.  204. 
Brown  v.  Jones,  I  Atk.  188. 
Eyre  v.  Marsden,  4  Myl.  &  Cr.  231  ; 

8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc. 

220  ;  2  Kay,  564. 
Smith  V.  Of^orne^  6  H.L.  Cas.  375. 


Fitzroy  v.  Howard,  3  Russ.  225. 
Doe  d.  Jeffy.  Robinson,  8  B.  &  C.  296  ; 

s.  c.  6  Law  J.  Rep.  K.B.  273. 
Williams  V.  Jekyl,  2  Ves.  681. 
Campbell  v.  Sandys,  1  Sch.  &  Lef.  281. 
Wortham  v.  M*Kinnon,  4  Sim.  485. 
Ripley  v.  Waterwoith,  7  Ves.  425. 

KiNDERSLEY,  V.C. — This  is  a  case  some- 
what out  of  the  ordinary  routine  of  cases 
which  come  before  this  Court ;  for  it  involves 
questions  and  raises  disputes  concerning 
principles  certainly  not  often  the  subject 
of  consideration  here.  It  appears  to  me 
that,  although  there  is  considerable  room 
for  discussion  and  argument  in  the  matter, 
and  although  the  case  has  had  that  discus- 
sion, and  the  Court  has  had  the  advan- 
tage of  hearing  the  arguments  of  counsel 
upon  it,  the  matter  results  in  what  I  think 
does  not  admit  of  any  very  serious  doubt. 
The  facts  of  the  case  are  simple  enough. 
Mr.  Vernon  Cotton  had  three  daughters ; 
and,  on  the  4th  of  February  1812,  he 
executed  a  voluntary  settlement  for  the 
purpose  of  settling  upon  those  daughters 
and  their  families  certain  property  of  a 
peculiar  character.  That  property  con- 
sisted of  what  is  commonly  called  pre- 
bendal  property,  that  is,  ecclesiastical 
property,  which  was  held  by  him  under 
a  grant  from  the  Bishop  of  Lichfield  and 
Coventry,  by  which  grant  the  bishop 
granted  to  Mr.  Cotton  a  certain  prebend 
with  its  appurtenances.  Those  appurte- 
nances consisted  partly  of  tithes  and  partly 
of  messuages  and  lands.  They  were 
granted,  together  with  a  property  called 
Eccleshall,  to  hold  to  him,  his  heirs  and  as- 
signs, during  the  lives  of  the  persons  named, 
cestuis  que  vie,  and  the  life  of  the  survivor 
of  them,  paying  certain  rent.  That  was 
the  property  which  Mr.  Cotton  determined 
to  settle  by  the  instrument  of  the  4th  of 
February  1812.  The  only  recital  con- 
tained in  that  deed,  from  which  we  est 
collect  the  intention  of  the  settlor  on  anj 
point  whatever,  is  a  recital  which,  aft^ 
referring  to  the  grant  to  him  of  this  pre* 
bendal  property,  states  as  follows  :— *'And 
whereas  the  said  Vernon  Cotton,  being 
willing  and  desirous  to  promote  his  said 
children  in  the  world  as  much  as  possibls 
during  his  lifetime,  hath  proposed  and 
agreed  to  make  such   assignment  as  it 
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hereinafter  contained,  on  their  entering 
into  the  covenants  hereinafter  also  con- 
tained, and  to  which  they  have  consented 
and  agreed."  Now,  of  course,  very  little, 
if  anything,  can  be  derived  as  to  the  in- 
tention from  that  recital.  But  Mr.  Cotton 
having  vested  in  him  this  property,  pur 
autre  vie,  and  it  being  limited  to  him,  his 
heirs  and  assigns,  for  the  lives  and  life  of 
the eestuis  que  vie,  and  the  survivor  of  them, 
the  first  consideration  that  presents  itself 
(about  which,  I  apprehend,  there  can  be 
only  one  question  involving  any  difficulty) 
is  this — what  was  his  interest  in  it  with 
reference  to  this  point?  Supposing  he  had 
died,  leaving  the  eestuis  que  vie,  to  whom 
would  that  property  have  gone  ?  It  was 
limited  to  him,  and  his  heirs  and  assigns. 
Now,  the  general  doctrine  with  regard  to 
estates  pur  autre  vie  is  simple  enough,  and 
is  pretty  well  known  ;  at  the  same  time  it 
involves  a  very  abstruse  law,  when  you 
come  to  apply  it  to  certain  specific  cases. 
With  regard  to  the  lands,  I  think  there  is 
no  question,  so  far  as  this,  that  if  the 
lands  are  given  to  A.  simply  during  the 
life  of  B,  and  A.  dies  during  the  life  of  B, 
at  common  law  anybody— -at  least  subject 
to  the  question  of  the  effect  of  the  statutes 
—who  got  possession  of  that  land  after  the 
death  of  A.  would  be  entitled  to  hold  it 
against  all  comers,  and  would  be  called  the 
general  occupant.  But  if,  as  in  the  present 
case,  the  land  was  limited  to  A.  and  his 
heirs  during  the  life  of  B,  a  general  occu- 
pant is  not  permitted ;  nobody  has  a  right 
to  take  possession  of  it  as  a  general  occu- 
pant ;  but  the  heir  takes  it.  But  how 
does  he  take  it  7  And  this  is  a  point  on 
which  I  think  it  is  quite  right  that  the 
Court  should  adhere  to  strict  principles, 
and  should  not  get  rid  of  those  principles 
by  using  inaccurate  language.  The  point 
is  this — that  an  heir  can  take  by  descent 
an  estate  of  inheritance  only  ;  and  it  is  a 
most  inaccurate  expression  to  talk  of  a 
descendible  freehold.  When  I  say  it  is 
inaccurate,  I  know  the  expression  is  very 
frequently  used,  and  provided  you  take 
care  not  to  involve  a  dereliction  from  prin- 
ciple in  using  the  expression,  there  is  no 
objection  to  it ;  but  the  danger  in  using 
the  expression  is,  that  it  does,  or  may,  in- 
volve a  departure  from   principle.     The 


heir  general  takes  by  descent  an  estate  of 
inheritance  only  in  fee  simple,  and  the 
heir  in  tail  takes  by  descent  an  estate  of 
inheritance  in  fee  tail  only.  Then  in  what 
character  is  it  that,  if  the  limitations  be 
to  a  man  and  his  heirs  during  the  life  of 
another,  the  heir  takes  it  ?  He  takes 
it,  no  doubt,  because  he  is  heir ;  that  is  to 
say,  he  takes  it  because  he  sustains  the 
character  of  heir.  But  does  he  take  it  by 
descent  7  Not  in  the  least.  He  does  not 
take  it  by  descent.  He  takes  it  in  the 
character  which  the  law  calls  for  conve- 
nience that  of  the  special  occupant;  that 
is  to  say,  in  the  character  of  the  party  de- 
signated and  pointed  out  by  the  settlor  or 
testator,  as  the  case  may  be,  to  take  the 
property  on  the  event  happening  of  the 
grantee  dying  in  the  lifetime  of  the  cestui 
que  vie.  And  I  think  it  most  essential 
to  maintain  this  principle,  that  the  heir  in 
such  a  case  takes  not  by  descent,  but 
merely  as  the  person  pointed  out  to  take 
as  special  occupant,  and  in  that  character 
only.  I  do  not  think  there  is  any  reason 
to  doubt  about  that,  except  this,  that  the 
expression  "descendible  freehold"  is  an 
expression  with  which  we  have  all  been 
familiar.  It  has  been  frequently  used,  but 
r  think  it  is  Lord  Eldon,  in  the  case  of 
Ripley  v.  Waterworth,Yr\io  points  out  that 
it  is  an  inaccurate  expression,  and  that  the 
heir  does  not  in  such  a  case  take  by  des- 
cent at  all.  The  freehold  does  not  descend 
to  him.  He  does  not  take  quh  heir.  It 
is  true  he  could  not  take  it  if  he  were  not 
heir,  because  it  is  directed  that  the  heir 
shall  take  it ;  but  he  does  not  take  it  quh 
heir,  as  an  heir  takes  by  descent.  Then 
comes  another  question  regarding  lands. 
Supposing  lands  are  limited,  not  to  A. 
and  his  heirs  during  the  life  of  the  cestui 
que  vie,  but  to  A,  his  executors  and  ad- 
ministrators, during  the  life  of  the  cestui 
que  vie.  This  question  has  been  raised, 
and  has  caused  a  great  deal  of  difference 
of  opinion.  I  believe  that  Judges  of  great 
eminence  are  ranged  on  both  sides.  I  be- 
lieve that  dicta  in  different  cases  may  be 
found  on  both  sides.  The  question  is  this, 
supposing  the  gift  to  be  to  A.  and  his  ex- 
ecutors and  administrators  during  the  life 
of  B,  if  A.  dies  during  the  life  of  B,  does  the 
executor  take  it,  or  is  it  a  case  in  which 
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anybody  may  take  it  as  general  occupant  ? 
Is  it  the  same  thing,  in  short,  as  if  it  had 
been  simply  a  gift  to  A.  daring  the  life  of 
B,  without  saying  anything  about  heirs 
and  executors  at  all?  Some  have  held 
that  the  executor  cannot  take  as  special 
occupant ;  others  have  held  that  he  can. 
The  reasons  assigned  (I  am  now  speaking, 
without  occupying  time  unnecessarily  by 
referring  to  a  number  of  authorities) — the 
main,  if  not  the  only  reasons  why  it  is  eon- 
tended  that  the  executors  shall  not  take  as 
special  occupants  in  such  cases,  are  these:-— 
it  is  said  the  executor  is  merely  to  take 
the  personal  estate;  the  executor  is  not 
to  take  the  realty  ;  he  is  not  to  take  free- 
hold property ;  then  how  can  the  executor 
take  land  ?  I  confess  I  think  that  that 
reason  is  founded  upon  a  complete  mis- 
apprehension. It  is  founded  upon  the 
same  misapprehension  as  has  given  rise  to 
the  expression  "a  descendible  freehold," 
when  the  heir  is  mentioned.  When  the 
gift  is  to  A.  and  his  heirs  during  the  life 
of  another,  as  I  have  said,  the  heir  does 
not  take  it  by  descent  as  heir;  and  so  when 
the  gift  is  to  one  and  his  executors  during 
the  life  of  another,  if  the  executor  is  to 
take  it,  the  executor  will  take  it,  not  in 
his  character  of  executor — that  is,  not  by 
devolution  from  the  testator  upon  him  as 
executor,  but  he  will  take  it,  as  the  per- 
son named  by  the  grantor,  as  the  special 
occupant. 

And  why  not?  He  is  taking  it  not 
because  he  is  executor,  taking  an  estate 
from  his  testator;  but  he  is  taking  it  in 
the  same  kind  of  way  as,  if  you  used  the 
expression  "  descendible  freehold,"  the  heir 
must  be  considered  to  take  that  estate. 
That  is,  the  heir  does  not  take  that  estate 
by  descent  from  his  ancestor,  but  as  special 
occupant,  so  the  executor  takes  the  estate 
not  by  devolution  on  him  in  the  ordinary 
course,  but  as  special  occupant.  There- 
fore, I  confess,  I  do  not  see  the  force  of 
that  reason.  There  is  another  reason, 
which  I  think  is  dwelt  upon  by  Lord 
Redesdale,  in  a  case  where  he  suggests  this 
difficulty.  Now,  although  I  need  not  say 
that  any  difficulty  coming  from  such  a 
Judge  as  Lord  Redesdale  deserves  the 
utmost  respect  and  deference,  I  mtist  ven- 
ture to  observe,  that  T  cannot  see  the  force 


of  the  difficulty.  While  I  have  no  doabt 
that  his  views  are  better  than  mine,  I  am 
bound  honestly  to  express  my  own  opin* 
ion.  He  says,  that  if  the  limitation  be  to 
one  and  his  executors  and  administrators 
during  the  life  of  the  cestui  que  vt>,  there 
is  this  difficulty  in  saying  that  if  A.  dies 
during  the  life  of  the  cestui  que  vie,  his 
executor  or  administrator  can  take  it  by 
special  occupancy.  For  he  says,  there 
must  be  some  interval ;  neither  the  exe- 
cutor nor  the  administrator  can  take  it  ta- 
stanter  on  the  death  of  the  grantee,  because 
some  little  time  must  elapse  before  you  can 
ascertain  whether  the  executor  will  become 
executor.  He  is  not  bound  to  become 
executor,  whereas  the  heir  cannot  help 
being  heir— he  may  not  take  the  estate, 
but  he  cannot  help  being  the  heir.  The 
executor,  however,  may  choose  to  say,  '*  I 
will  not  be  executor."  And  so  in  the  case 
of  an  administrator,  some  time  must  elapse 
before  there  is  an  administrator,  as  an 
administrator  can  only  be  appointed  by 
the  Ecclesiastical  Court,  or  now  by  the 
Court  of  Probate.  I  cannot  see  the  force 
of  that  reasoning;  I  see  no  more  diffi* 
culty  or  objection  to  the  view  I  take  than 
to  this  case,  which  may  commonly  occur, 
and  in  which  there  has  never  been  felt  to 
be  any  difficulty.  Supposing  a  man,  by 
his  will,  devises  all  his  estates  to  his  own 
executors  and  administratOTS,  not  naming 
them,  but  devising  the  estates  to  his  exe- 
cutors or  administrators  on  certain  trusts. 
Of  course,  there  is  just  the  same  difficulty 
there.  Some  little  time  must  elapse  before 
you  determine  whether  the  executor  will 
take  them  ;  and,  in  the  case  of  an  admi- 
nistrator, before  the  administrator  is  ap- 
pointed. But  there  has  never  hten  the 
least  doubt  as  to  that  being  perfectly  valid. 
So  if  he  were  to  give  it  to  the  executors 
or  administrators  apart  from  any  trust, 
there  being  then  no  executor  or  adminis- 
trator—where is  the  difficulty  ?  I  do  not 
see  the  difficulty.  It  is  raised,  however, 
by  Lord  Redesdale,  and  his  difficulty,  I 
have  no  doubt,  is  a  sound  and  serious  dif- 
ficulty. But  is  that  a  reason  why  an  exe* 
cutor  or  administrator  ought  not  to  be 
regarded  as  being  capable  of  being  a  spe- 
cial occupant?  Now,  that  is  a  question 
which  it  does  not  appear  to  be  necessary 
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for  me  to  determine  for  the  purpose  of 
deciding  the  case  before  me.  At  the  same 
time  I  think  I  should  not  be  wrong  in 
stating  that  if  it  were  necessary  to  deter- 
mine that  question,  in  the  conflict  of  opin- 
ions entertained  on  the  subject,  my  own 
opinion  is,  that  it  would  be  highly  advan- 
tageous to  hold  that  it  is  competent  to  an 
executor  or  administrator  to  take  as  special 
occupant.  In  other  words,  that  if  lands 
be  limited  to  an  individual  and  his  execu- 
tors during  the  life  of  the  cestui  que  vie^ 
the  executor,  in  the  event  of  the  grantee 
dying  in  the  life  of  the  cestui  que  vte,  should 
be  capable  of  taking  as  special  occupant;  and 
I  do  not  know,  I  confess,  how  to  get  over 
the  difficulty  which  would  exist  if  the  law 
is  not  to  be  so  laid  down.  I  think  it  is 
very  common  for  conveyancers  in  settle- 
ments (it  used  to  be,  in  my  own  personal 
recollection,  most  common)  to  make  the 
limitatiqn  to  the  trustees  to  preserve  con- 
tingent remainders  and  their  heirs  during 
the  life  of  the  tenant  for  life.  But  some- 
times a  difficulty  arose  about  flnding  the 
heir,  or  the  heir  was  an  infant ;  and  so  the 
practice  began  to  prevail  (and,  I  believe, 
still  prevails,  whether  universally  or  not  I 
have  not  now  sufficient  experience  in  the 
practice  of  conveyancers  to  know) — but 
the  practice  arose  of  limiting  the  estate  to 
the  executors  of  the  trustees  to  preserve. 
Now,  what  would  be  the  effect  if  it  were  to 
be  held  that  executors  could  not  take  as 
special  occupants?  Supposing  both  the 
trustees  died  in  the  lifetime  of  the  tenant 
for  life,  where  has  the  estate  to  preserve 
contingent  remainders  gone  ?  I  must  own 
it  would  be  fraught,  to  my  mind,  with  very 
serious  danger  if  it  should  be  held  that  an 
executor  or  administrator  cannot  take  as 
special  occupant.  But,  however,  as  I  have 
said,  I  think,  for  the  mere  purpose  of 
determining  the  present  question,  it  is  not 
necessary  that  I  should  express  a  con- 
clusive opinion  upon  that  point. 

Then  this  question  has  arisen,  whether, 
if  the  property  which  is  the  subject  of  the 
limitation  pur  autre  vie,  instead  of  being 
lands,  be  an  incorporeal  hereditament  (such 
as  a  rent  or  tithes,  or  other  incorporeal 
hereditament),  can  there,  in  the  case  of 
such  a  property,  be  a  special  occupant,  or 
any  occupant  at  all  ?     There  are  dicta 


which  would  lead  one  to  the  supposition 
that,  in  the  opinion  of  some  parties,  it  is 
impossible  to  have  either  a  general  occu- 
pant or  a  special  occupant  of  property 
lying  in  grant — that  is,  of  an  incorporeal 
hereditament.  Now  I  believe  the  effect 
of  the  authorities  is  clear — and  I  confess 
upon  this  I  do  not  feel  any  doubt  at  all — 
that  though  it  is  perfectly  true  that  if  an 
incorporeal  hereditament  be  limited  to  A. 
simpliciter  during  the  life  of  B,  and  A.  dies 
in  the  life  of  B,  there  can  be  no  general 
occupant  of  that  incorporeal  hereditament, 
as  there  may  be  a  general  occupant  of  a 
corporeal  hereditament,  that  is,  of  lands ; 
there  is  nothing  at  all  to  prevent  there 
being  a  special  occupant  of  such  an  in- 
corporeal hereditament.  It  seems  quite 
unnecessary,  for  any  purpose  either  of 
convenience  or  of  adherence  to  general 
principles,  to  hold  otherwise.  When  you 
consider  the  reason  why  there  cannot  be 
an  occupant,  I  think  it  is  clear  that  it 
means  there  cannot  be  a  general  occupant. 
The  reason  is  only  applicable  to  the  case 
of  a  general,  and  not  to  the  case  of  a  spe- 
cial, occupant.  The  reason  is — without 
going  very  minutely  into  it — substantially 
this,  if  a  party,  in  defending  himself  against 
a  real  action,  had  to  plead,  he  must  either 
have  pleaded  a  right  in  himself  and  his 
ancestors  (which,  of  course,  a  general  oc- 
cupant could  not  do,  as  he  does  not  derive 
his  estate  from  any  ancestor  of  his  at  all), 
or  else  the  party  must  have  pleaded  what 
is  technically  called  a  que  estate,  that  is, 
quorum  status  the  person  whose  estate  he 
has.  And  in  order  to  shew  that  he  had 
the  estate  of  another  person,  he  must  have 
shewn  that  he  had  got  that  estate.  If  it 
were  an  estate  which  could  only  be  passed 
by  deed  as  an  incorporeal  hereditament 
could  only  be  passed,  and  could  not  pass 
by  mere  livery,  then,  inasmuch  as  he  was 
merely  in  as  general  occupant  and  not 
by  virtue  of  any  deed  to  shew,  he  could 
not  plead  in  a  que  estate.  I  believe  it 
will  be  found  that  that  species  of  doctrine 
— whether  I  have  enunciated  it  with  com- 
plete accuracy  or  fullness  or  not— -is  the 
sort  of  technical  reasoning  founded  on  the 
old  feudal  doctrines,  and  is  the  reason  upon 
which  the  proposition  that  there  cannot 
be  a  general  occupant  is  based.      But 
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that  reason  does  not  apply  in  the  smallest 
degree  to  a  special  occupant*  A  special 
occupant  cannot  plead  the  g^fl  of  an 
estate  to  himself  or  his  ancestors ;  hut  he 
can  plead  in  a  que  estate,  hecause  he  can 
produce  the  deed  which  made  him  special 
occupant — that  is,  which  made  the  limita- 
tion to  him  and  his  heirs,  or  his  executors, 
as  the  case  may  he.  Therei)^,  I  do  not 
feel  the  smallest  douht  that  there  may  be 
a  special  occupancy  of  •  an  incorporeal 
hereditament.  And,  moreover,  I  should 
say,  if  it  were  necessary  to  decide  the 
question — which  I  do  not  think  it  is-— that 
an  executor  or  administrator  may  be— >that 
is,  that  it  ought  to  be  the  decision  of  the 
law  finally,  that  an  executor  or  adminis- 
trator may  be  a  special  occupant  of  a 
corporeal  hereditament.  .  If  that  be  so,  I 
think  that  an  executor  or  administrator 
may  be  special  occupant  of  an  incorporeal 
hereditament.  Now,  as  I  have  said,  it  is 
of  very  little  importance  to  decide— -I 
mean  for  the  purpose  of  this  case— whether 
an  executor  or  administrator  can  be  a  special 
occupant  either  of  corporeal  or  incorpo- 
real hereditaments.  If,  indeed,  both  the 
trustees  to  whom  Mr.  Cotton  conveyed 
had  died,  living  the  eesiui$  que  vie,  inas- 
much as  he  granted  it  to  those  trustees 
and  their  executors  and  administrators— if 
the  executors  and  administrators  could  not 
he  special  occupants,  what  must  be  the 
consequence  ?  Suppose  some  general  oc- 
cupant seized  the  estate,  I  think  there 
would  be  considerable  difficulty.  I  do  not 
say  what  the  effect  would  be.  You  would 
have  to  contend  that  that  general  occupant 
was  converted  into  a  trustee  for  the 
daughters  of  Mr.  Cotton.  It  is  not  neces- 
sary to  go  into  the  details  of  the  question, 
but  very  serious  difficulty  would  arise  in 
so  holding;  and  the  only  reason  why  I 
mention  it  is,  that  I  do  not  feel  it  right  to 
pass  over  any  question  which  has  been  the 
subject  of  argument,  without  expressing 
an  opinion  upon  it.  In  point  of  fact,  the 
trustees  are  dead ;  all  the  eettuis  que  vie 
are  dead,  and  a  new  lease  of  the  property 
has  been  granted  to  Mr.  Northen,  Mr. 
Bewdley  Taylor  and  Mr.  Belcombe,  their 
heirs  and  assigns;  and  therefore  the  ques- 
tion does  not  arise. 

Then  comes  this  question :  the  limita- 


tion by  the  original  grant  was  to  Mr. 
Cotton,  his  heirs  and  assigns,  and  he  oon« 
veyed  to  the  trustees,  their  executors, 
administrators  and  assigns.  I  do  not 
think  there  has  been  any  substantial  con- 
troversy on  the  effect  of  that.  I  have  not 
the  smallest  doubt  that  Mr.  Cotton  then 
parted  with  his  whole  interest,  so  far  I 
mean  as  the  legal  estate  is  concemedt  and 
the  effect  then  was  simply  this — ^that  if 
matters  had  still  remained  in  that  position— 
if  there  were  special  occupants,  the  special 
occupants  would  be  the  executors  of  the 
trustees.  In  short,  the  event  of  the  trus- 
tees dying  in  the  lifetime  of  the  eestuis  que 
vie  would  give  no  interest  to  Mr.  Cotton 
in  the  legal  estate.  Then  the  remaining 
question  with  regard  to  one  portion  of  tlw 
property  which  is  now  the  subject  of  con- 
troversy is  this*  The  gift  of  the  benefi- 
cial interest  was  in  this  form :  the  trustees 
were  to  hold  the  property  (subject  to  a 
question  to  which  I  shall  advert  presently) 
in  trust  "«  to  one  equal  third  part  to  pay 
the  ren«.:,  issues  or  profits  to  Mr.  and  Mrs. 
Northen  and  to  any  after-taken  husband 
of  Mrs.  Northen,  who  was  one  of  the 
settlor's  daughters,  during  their  lives  and 
the  life  of  the  survivor  of  them  :  "  and 
from  and  after  the  decease  of  such  survi- 
vor, to  pay  the  same  unto  and  equally 
amongst  all  the  young^er  children  of  the 
said  Mary  Ann  by  the  sud  Francis  Nor- 
then, or  any  after-taken  husband  as  should 
be  living  at  the  time  of  the  decease  of  the 
said  Mary  Ann ;  or  if  only  one  younger 
child,  or  one  child  only,  upon  trust  to  pay 
the  same  to  such  one  younger  or  only  child, 
their,  his  or  her  respective  executors,  ad* 
ministrators  and  assigns,  respectively  at 
the  age  of  twenty-one  yean,  or  day  of 
marriage."  That  is  as  to  the  first  third. 
Then,  as  I  understand,  although  it  is  not  very 
fully  set  out  in  the  bill,  the  limitation  aa 
to  the  second  is  to  Elisabeth,  precisely  in 
the  same  language;  and  the  remaining 
third  is  limited  for  the  benefit  of  Harriett 
Cotton,  the  third  daughter,  and  her  hus- 
band and  children,  precisely  in  the  same 
terms.  Now,  of  course,  in  creating  that 
trust,  as  to  two  at  least  of  the  daoghteis 
who  at  that  time  were  unmarried,  I  mean 
Elizabeth  and  Harriett,  it  was  contingent 
whether  they  would  have  any 
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and  therefore  the  settlor,  as  to  those  two- 
thirds  at  least  (I  do  not  know  how  it  stood 
with  regard  to  Mrs.  Northen,  whether  she 
had  then  any  children  or  not — I  assume  she 
had),  but  as  to  Elizabeth,  the  beneficial 
gift,  the  equitable  interest,  was  to  her  for 
her  life,  to  any  husband  she  might  have  for 
his  life,  and  for  the  life  of  the  survivor, 
and  then  the  gift  was  to  children  if  there 
should  be  any.  There  were  none.  Of 
course  that  was  a  contingent  gift ;  there- 
fore the  settlor  had  only  parted  with  the 
beneficial  interest  contingently  on  there 
being  children  to  take  ;  and  if  there  were 
no  children,  what  was  the  effect  of  it?  The 
effect  of  it  unquestionably  was,  that,  so  far 
as  he  had  not  parted  with  it,  it  remained  in 
himself.  It  was  what  is  called  a  resulting 
trust.  But  we  must  not  be  led  into  the 
supposition  that  a  resulting  trust  is  any- 
thing more  than  merely  what  remains  in 
a  man,  of  the  interest  which  he  has  not 
effectually  parted  with.  A  resulting  trust 
does  not  create  a  new  interest  when  the 
events  turn  up  in  a  certain  way,  but  it  is 
simply  this  :  a  man  parts  with  his  interest 
in  property  only  contingently ;  the  con- 
tingency does  not  arise  on  which  it  was  to 
be  parted  with,  and  therefore  it  remains  in 
him,  precisely  as  it  was  before  the  creation 
of  the  trust.  That  appears  to  be  founded 
on  well-known  and  plain  principles.  It  is 
not  necessary  to  advert  at  length  to  the 
authorities  on  a  doctrine  so  clear  as  that 
of  resulting  trust  or  resulting  uses.  Where 
the  estate  to  serve  the  uses  is  given  to  the 
trustees,  but  the  use  is  not  parted  with,  it 
results  back  and  remains  in  the  grantor. 
In  either  case  it  is  simply  that  he  retains 
in  himself  a  certain  portion,  be  it  the  whole 
estate  or  a  portion  of  the  estate ;  he  re- 
tains in  himself  a  certain  interest  which  he 
has  never  parted  with  at  all.  I  may  just 
advert  to  one  case,  to  shew  that  the  prin- 
ciple is  beyond  all  controversy.  Lomas  v. 
Wright  was  decided  by  Sir  John  Leach,  the 
Master  of  the  Rolls  (I  happen  to  recollect 
it  because  I  was  counsel  in  it).  It  was  a 
very  peculiar  case;  but  Sir  John  Leach 
begins  his  judgment  in  this  way  :  **  If  in 
a  grant  or  devise,"  because  of  course  it 
makes  no  difference  whether  it  is  by  grant 
or  devise,  *•  if  in  a  grant  or  devise  there 
be  a  limitation  in  fee,  which  is  wholly 
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void,  no  estate  passes,  and  the  use  remains 
in  the  grantor  or  results  to  the  heir  of  the 
testator.  So,  if  the  void  limitation  be  not 
of  the  fee,  but  of  a  partial  interest  only,  as 
an  estate  for  life,  the  use  of  such  partial 
interestin  like  mannerremains  in  thegrantor 
or  results  to  the  heir  of  the  testator."  In 
short,  it  is  hardly  necessary  to  cite 
any  case  for  a  proposition  which  is  so 
elementary  as  that.  Then,  in  this  case 
Mr.  Cotton  had  parted  with  the  whole 
legal  interest.  That  I  conceive  is  clear. 
The  whole  legal  interest  was  out  of  him ; 
but  if  he  had  not  parted  with  any  portion 
of  the  beneficial  interest,  whether  it  were 
that  he  had  not  parted  with  it  at  all,  even 
contingently,  or  had  parted  with  it  contin- 
gently, and  the  contingency  had  never 
arisen,  in  either  event  it  would  remain 
where  it  was.  Now  the  one- third  share 
which  was  intended  for  Elizabeth  has  by 
reason  of  her  death  in  the  year  1853, 
leaving  no  issue,  come  to  be  disposed  of, 
and  then  these  questions  arise.  Is  it  parted 
with  ?  First,  it  is  said  it  is  parted  with, 
because  it  goes  to  the  survivors  by  the  very 
terms  of  the  deed.  I  did  not  think  it 
necessary  to  call  on  the  counsel  for  the 
other  parties  to  argue  that  question.  I 
am  of  opinion,  upon  the  argument  that 
was  addressed  to  me,  that  I  cannot  deter- 
mine that  the  word  "survivors"  is  to  be 
read  "others."  The  events  were,  that 
both  the  sfstcrs  died  before  the  third, 
therefore  they  were  not  in  the  strict  sense 
survivors.  But,  assuming  the  question  to 
be  whether  I  can  read  that  word  "others," 
—no  doubt  there  are  many  cases  in  which 
the  word  "survivors"  has  been  read 
"others" — I  think  the  present  doctrine  is 
— though  I  cannot  help  thinking  it  would 
be  much  more  convenient  if  there  were  a 
greater  disposition  to  read  the  words  "sur- 
vivors" as  "others"  than  there  is — the 
doctrine  is,  that  you  must  use  that  term  in 
its  ordinary  and  primary  sense,  unless  you 
are  satisfied  that  there  is  something  in  the 
will  or  the  instrument  which  uses  the  term, 
that  prevents  your  using  it  in  the  primary 
sense,  and  requires  the  application  of  the 
secondary  meaning  to  it.  It  appears  to 
me  that  in  this  case,  so  far  from  there 
being  any  ground  which  leads  to  the  con- 
clusion that  the  settlor  must  have  meant  to 
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use  that  term  in  the  sense  of  "  others/'  the 
very  language  used  raises  a  strong  indica- 
tion of  a  different  intention.  It  is  not  a 
case  where  the  gift  was  to  an  unascertained 
class,  which  might  consist  of  a  single  indi- 
vidual or  of  two  individuals,  or  of  three, 
or  of  more  than  three ;  hut  it  is  applied  to 
three  persons  nominaiim.  The  '*  survivors 
or  survivor"  spoken  of,  must  be  the  "sur- 
vivors or  survivor**  of  those  three  persons 
when  either  of  them  dies  without  leaving 
issue.  Now,  if  it  was  meant  to  use  the 
words  "  survivors  or  survivor"  in  the  sense 
of  **  others  or  other,"  you  ought  only  to 
use  the  plural ;  because  it  was  not  certain 
whether  there  would  only  be  one  other,  as 
in  the  case  of  a  gift  to  a  family  of  children. 
For  example,  there  might  be  only  two; 
then,  if  one  died,  there  might  be  one  sur- 
vivor. But  where  there  are  three  persons 
actually  named,  if  one  dies  leaving  no 
issue,  there  must  be  two  others.  But  the 
language  here  used,  putting  aside  the  diffi- 
culty I  will  mention  presently,  is  this : — 
"  In  case  any  one  or  more  of  them,  Mary  Ann, 
Elizabeth  and  Harriett,  shall  happen  to  die 
without  leaving  children  or  child  as  afore- 
said, then  the  part,  share,  or  proportion  of 
her  or  them  so  dying  shall  go  and  be  paid 
or  assigned  or  transferred  in  equal  shares  to 
the  survivors  or  survivor."  It  ought  to  be 
only  "  to  the  survivors  " ;  there  must  be  the 
two  in  the  sense  of  the  word  **  others." 
The  use  of  those  words  in  the  plural  and 
in  the  singular  leads  me  to  the  supposition 
that  what  was  in  the  contemplation  of  the 
parties  executing  the  settlement  was,  that 
it  was  to  apply  to  this  contingency — that 
when  one  died  leaving  no  children,  there 
would  be  two  surviving,  in  which  case  you 
would  have  the  word  '*  survivors"  appli- 
cable; or  there  might  be  only  one  sur- 
viving, in  which  case  you  would  have  the 
word  "survivor"  applicable.  But  it  never 
was  meant  to  apply  to  the  case  where  one 
died  without  leaving  any  issue,  but  both 
the  others  had  already  pre-deceased  her. 
Besides  that,  there  is  a  difficulty  in  the 
language  which  is  used.  It  seems  to  me 
that  the  framer  of  this  instrument  in  giving 
(to  his  clerk  probably)  instructions  to  copy 
in  some  form,  gave  him  a  wrong  form,  and 
you  have  a  form  applicable  to  a  totally 
different  state  of  matters.     The  language 


is  this :  "In  case  aiiy  one  or  more  of  them, 
the  said  Mary  Ann,  the  wife  of  the  said 
Francis  Northen,  Elizabeth  Cotton  and 
Harriott  Cotton,  shall  happen  to  die  without 
leaving  children  or  child  as  aforesaid,  then 
the  part,  share  or  proportion  of  her  or  them 
so  dying  shall  go  and  be  paid  or  assigned 
and  transferred  in  equal  shares  to  the  sur- 
vivors or  survivor  of  them,  in  such  manner 
as  the  parts  or  shares,  or  part  or  share,  of 
the  parents  or  parent  are  or  is  directed  to 
be  paid  or  assigned  and  transferred."  He 
got  a  clause  of  survivorship  from  some 
instrument,  a  will  or  instrument  providing 
for  future  children,  and  put  in  those  words, 
substituting  children  for  parents.  It  ap- 
pears to  me  that  in  the  first  place  there  is 
nothing  on  which  I  can  found  the  conclu- 
sion that  the  intention  was  to  use  the  words 
"survivors  or  survivor"  in  any  than  their 
simple  and  ordinary  and  primary  sense. 
Instead  of  that,  I  think  I  find  to  a  certain 
extent — I  do  not  say  it  is  conclusive — an 
indication  of  a  contrary  intention.  Then 
if  "survivors"  cannot  mean  others  —  in 
other  words,  if  the  families  of  Mary  Ann 
and  of  Harriett  cannot  take  the  share  of 
Elizabeth  under  the  term  "survivors  or 
survivor,"-*it  is,  in  effect,  undisposed  of. 
Then  it  appears  to  me  that  the  plain  prin- 
ciple must  be  applied.  It  remains  in  Mr. 
Vernon  Cotton  just  as  the  estate  which  he 
had  at  the  time  when  he  was  making  this 
grant.  But  how  had  he  that  ?  He  had  it 
in  such  a  manner  as  that,  if  he  had  died  in 
the  lifetime  of  the  cestui  que  vie,  it  would 
have  gone  to  his  heir  as  special  occupant. 
I  think,  therefore,  that  I  must  hold  that  the 
share  of  Elizabeth  goes  to  the  co-heiresses. 
The  three  co-heiresses  would  be  Mary 
Ann,  Elizabeth  and  Harriett.  The  share 
of  Elizabeth  would  of  course  go  to  her, 
and,  if  she  died  without  issue,  would  go  to 
her  sisters  as  co-heiresses.  I  understand 
that  that  is  not  in  controversy.  Of  course 
the  co-heiresses  will  take  that  share  be- 
tween them. 

[The  Vice  Chancellor  then  adverted  at 
some  length  to  the  question  above  re- 
ferred to — being  the  claim  of  Mr.  Francis 
Belcombe  not  to  be  excluded  by  the 
terms  of  the  instrument  from  taking  a 
share  in  the  third  share  of  Harriett,  and 
after  holding  that  Mr.  Belcombe  was  of 
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necessity  excluded  by  the  intention  of  the 
parties  from  taking  any  such  share,  which 
was  divisible  among  the  daughters  of  Har- 
riett, continued  as  follows  :]— 

It  was  also  contended  that  the  younger 
children  under  this  limitation  take  only 
for  their  respective  lives ;  and  the  case 
of  Doe  V.  Robinson  has  been  cited,  and 
another  authority  or  two  upon  the  sub- 
ject, for  the  purpose  of  shewing  this. 
No  doubt  they  establish  this  propo- 
sition, that  if  a  man  having  an  estate 
vested  in  him  during  the  life  of  a  cestui 
que  vie  devises  those  lands  to  B.  without 
saying  his  heirs,  executors,  or  anybody  else 
—the  question  is,  does  the  testator  intend 
to  give  his  whole  interest  to  B,  or  does 
he  only  intend  to  give  it  to  B.  for  B.'s 
life  7  In  Doe  v.  Robinson  there  were 
no  words  of  inheritance-^no  words  im- 
porting that  it  was  to  go  to  executors 
or  administrators ;  but  the  property  was 
simply  given  as  a  gift  to  B.  There  the 
whole  question  was,  what  did  the  testator 
intend?  And  Mr.  Justice  Bayley  pronounced 
the  decision  of  the  Court,  saying  :•— '*  If  he 
had  a  fee-simple  estate,  and  he  had  so  given 
it  to  A.  without  more,  what  are  you  to  sup- 
pose he  intended?  Only  to  give  him  a 
life  estate."  Therefore  it  was  held  that  he 
gave,  and  only  meant  to  give  an  estate  for 
his  life ;  and  that  because  there  were  no 
words  of  inheritance.  If,  however,  you 
can  find  from  the  other  parts  of  the  will 
that  he  meant  to  give  A.  more  than  merely 
an  estate  for  his  life,  you  can  give  it  to 
him,  although  you  have  not  the  words 
'*  heirs  and  executors."  If  you  can  find 
from  the  context  of  the  will  that  the  testa- 
tor meant  to  give  him  all  the  estate  that 
the  testator  had  pur  autre  vie,  he  would 
take  it  by  virtue  of  the  intention  of  the 
testator  expressed  in  his  will ;  but  where 
not  only  you  find  that  he  has  not  used 
those  words  of  limitation  which  would 
shew  his  intention,  but  you  cannot  find  any 
such  intention  in  the  other  parts  of  the 
will,  what  are  you  to  say  ?  That  he  did 
not  intend  it  for  more  than  his  life.  What 
have  you  here  ?  And  does  that  apply  to 
the  present  case  ?  This  is  not  a  case  where 
either  by  the  will  or  by  the  deed,  Mr. 
Cotton  was  simply  giving  A.  these  lands 
which  he  held,  without  any  words  either 


of  inheritance  or  devolution.  It  is  a  case 
in  which,  having  of  course  the  whole  legal 
and  equitable  estate  in  himself,  he  first  of 
all  (as  it  is  admitted  on  all  sides)  parts 
with  the  whole  legal  interest — but  for  what 
purpose?  For  the  purpose  of  creating 
beneficial  interests  in  that  property,  of 
which  he  had  parted  with  the  legal  in- 
terest to  the  trustees.  And  then,  not  satis- 
fied with  expressing  that,  after  the  deaths 
of  his  children  their  children  are  to  take 
simpliciter,  he  goes  on  to  declare  that  they 
are  to  leave  it  to  them  and  their  executors 
and  administrators.  It  is  said,  yes,  but 
he  ought  to  have  said,  '*  during  the  life  of 
the  cestui  que  vie,"  and  because  he  has  not 
said  that,  therefore  no  interest  can  pass. 
I  do  not  think  that  the  case  of  Doe  v.  Ro- 
binson,  and  other  cases  cited,  really  apply 
to  this  case  at  all.  Here  I  have  the  most 
unquestionable  indication  of  the  settlor's 
intention,  and  the  question  is,  what  is  the 
meaning  of  the  settlement?  The  father 
is  saying,  "  My  object  is  to  make  a  pro- 
vision for  my  children  in  my  lifetime." 
What  does  he  mean  by  making  a  provision 
for  those  children?  Making  a  provision 
for  them,  not  only  during  their  lives,  but 
for  their  families  after  them  ;  and  he  shews 
that  that  is  his  intention,  for  in  carrying 
out  the  settlement  he  only  gives  life 
interests  to  his  children ;  but  then,  as 
any  father  would,  he  considers  that  if 
he  is  providing  for  them,  having  parted 
with  the  whole  legal  interest,  the  question 
would  be,  did  he  mean  to  part  with  only 
a  beneficial  interest  during  the  lives  of  his 
own  children  and  the  lives  of  the  children's 
children,  and  then  reserve  an  interest  to 
himself?  I  apprehend  it  is  quite  plain 
what  the  intention  is,  and  that  the  words 
limiting  the  interest  to  the  executors  and 
administrators  shew  that  the  testator  meant 
that  the  trustees  were  to  continue  to  pay 
the  rents  and  profits  arising  from  the  pro- 
perty after  the  deaths  of  the  children's 
children,  to  the  executors  or  administra- 
tors of  those  children.  It  appears  to  me, 
therefore,  that  their  representatives  are 
entitled  to  the  shares  which  they  held  so 
long  as  they  lived. 
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Administration  of  Estate  —  Tenant  for 
Life  and  Remainderman — Receiver, 

A  testator  left  the  whole  of  his  personalty 
to  his  son  absolutely,  and  his  real  estate  to 
his  son  for  life,  with  remainder  to  his  grand- 
son.  His  debts  were  to  be  paid  out  of  his 
personalty,  and  then  out  of  his  realty  in  aid 
of  the  personalty.  The  debts  consisted  prin- 
cipally of  money  borrowed  in  order  to  make 
advances  to  his  son,  who  was  a  banker.  The 
son  kept  down  the  interest  upon  the  debts 
out  of  the  income  of  his  life  estate  in  the 
realty  for  eleven  years,  and  then  the  bank 
failed,  A  dividend  was  subsequently  paid, 
which  was  sufficient  to  satisfy  a  large  portion 
of  the  debts  : — Held,  that  the  tenant  for  life 
was  not  entitled  to  be  recouped  out  of  the 
real  estate  for  any  sums  which  he  had  paid 
in  keeping  down  the  interest  upon  the  debts, 

A  receiver  having  been  appointed  both  of 
the  real  and  personal  estate,  it  was  held, 
that  the  expenses  of  s^ich  receiver  must  be 
borne  by  the  tenant  for  life. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  Samuel  Shore,  and 
for  enforcing  the  trusts  of  his  will.  The 
cause  came  on  for  hearing  in  January  1857, 
and  is  reported  26  Law  J,  Rep,  (n.s.) 
Chanc.  386. 

The  case  was  now  heard  upon  further 
directions. 

The  testator,  by  his  will,  dated  the  6th 
of  August  1836,  bequeathed  his  personal 
estate,  subject  to  the  payment  of  his  debts, 
funeral  and  testamentary  expenses,  to  his 
son,  OfBey  Shore;  he  then  gave  five  lega- 
cies of  10,000/.  each  to  his  five  daughters, 
which  he  charged  upon  his  real  estate ; 
he  then  devised  all  his  real  estate  to  his  son 
OfRey  Shore  and  others,  upon  trust  to  raise 
by  sale  or  mortgage  of  a  competent  part 
thereof  so  much  money  as  would  be  suf- 
ficient to  pay  the  above-mentioned  lega- 
cies to  his  daughters,  and  also  so  many  of 
his  debts  as  his  personal  estate  might  be 
insufficient  to  discharge.  He  then  direct- 
ed that  in  case  any  surplus  should  remain 
from  such  sale  or  mortgage  as  aforesaid, 
his  tiustees  should  invest    such   surplus, 


and  stand  possessed  thereof  upon  the  same 
trusts  as  were  in  his  will  declared  concern- 
ing the  real  estates  remaining  unsold,  and 
which  were  by  his  said  will  subjected  to 
the  payment  of  his  debts.  The  first  trust 
of  the  unsold  real  estates  was  for  Oflley 
Shore  for  life,  without  impeachment  of 
waste,  with  remainder  over,  for  the  benefit 
of  the  plaintiff,  who  was  his  eldest  son ; 
and  the  testator  appointed  Offley  Shore 
his  sole  executor. 

The  testator  died  in  November  1836, 
and  his  will  was  duly  proved  by  Ofiley 
Shore  in  April  1837. 

Ofiley  Shore  was  a  banker  at  Sheffield, 
and  had  borrowed  from  the  testator  on  behalf 
of  the  bank  several  large  sums  of  money, 
which  the  testator  himself  raised  by  mort- 
gage and  otherwise  for  the  purpose.  Offley 
Shore,  as  tenant  for  life  of  the  real  estate, 
kept  down  the  interest  upon  the  testator^s 
mortgage  and  other  debts  out  of  the  rents 
of  the  real  estate,  until  the  16th  of  January 
1843,  when  the  bank  in  which  Ofiley  Shore 
was  a  partner,  became  bankrupt.     On  the 
11th  of  May  1843  a  receiver  was  appoint- 
ed of  the  rents  and  profits  of  the  testator's 
real    estate,    and    the   receiver  was   also 
directed  to  proceed  to  get  in  the  outstand- 
ing personal  estate.     It  was  then  found 
that  the  chief  part  of  such  personal  estate 
consisted    of  the    debt   due    from   OfiDey 
Shore's  bank,  amounting  to  75,000/.     In 
March  1844  a  petition  was  presented  to 
the  Court  of  Bankruptcy  for  leave  to  prove 
for  the  above  sum  against  the  bankrupts, 
and  a  dividend  of  above  30,000/.  was  de- 
clared upon   the   debt.      On   the    5th  of 
April  1847  a  decree  was  made  for  the  sale 
of  the  testator's  real  estate,  or  of  sa  much 
thereof  as  should  be  necessary  to  supply 
any  deficiency  that  might,  on  settling  the 
accounts,  be  found  to  exist  in  the  person- 
alty.    Portions   of  the   real    estate  were 
accordingly  sold,  and  the  whole    of  the 
debts  due  from  the  testator,  and  the  lega- 
cies charged  upon  his  real  estate  were  then 
paid  out  of  the  monies  arising  from  the  sale 
of  the  realty  and  personalty  in  the  hands 
of  the  receiver.     Until  this  payment  had 
been  made  the  whole  income  of  the  real 
estate  had  been  absorbed  in  keeping  down 
the  interest;  and  the  question  now  raised 
was,  whether  some  portion  of  the  produce  of 
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the  real  estate  ought  not  to  he  treated  as 
applicable  to  recoup  the  tenant  for  life 
the  interest  so  paid  by  him  out  of  his  life 
estate. 

Mr.  Glasse  and  Mr,  Osborne,  for  the 
plaintiff,  the  tenant  in  remainder,  sub- 
mitted that  the  corpus  of  the  personalty 
ought  to  be  applied  in  payment  of  the 
capital,  and  not  the  interest  of  the  debts, 
and  no  part  of  the  realty  could  be  applied 
to  recoup  the  tenant  for  life  what  he  had 
paid.  The  personalty  did  not,  in  fact, 
belong  to  the  bankrupt  until  the  debts 
were  paid;  the  surplus  only  belonged  to  him. 
Offley  Shore  was,  in  fact,  the  principal 
debtor,  and  it  was  owing  to  his  failure  to 
pay  the  debts,  that  there  had  been  the  loss 
of  interest,  and  he  could  not  now  claim 
any  equity  in  his  own  favour. 

Air.  Baily  and  Mr.  //.  G.  Bagshawe 
appeared  for  the  assignees  of  the  tenant 
for  life,  and  contended  that  the  remainder- 
man was  not  entitled  to  take  the  whole  of 
the  produce  of  the  real  estate,  because  the 
tenant  for  life  had  lost  all  the  income, 
which,  in  fact,  he  had  paid  towards  keeping 
down  the  interest  on  the  debts,  and  thus 
relieving  the  realty.  If  the  personal  estate 
had  been  got  in,  it  would  have  been  appli- 
cable in  the  first  place  to  pay  the  interest 
and  then  the  corpus  of  the  debts,  which 
would  have  reduced  the  amount  of  the 
debts  as  well  as  the  interest,  and  the  tenant 
for  life  would  have  had  some  portion  of 
the  interest  on  the  real  estate. 

The  following  cases  were  cited  :— 

Coote  V.  Lord  Milltown,  1  Jo.  &  Lat.  50 1 . 
Sitwell  V.  Bernard,  6  Ves.  520. 
Eniwistle  v.  Markland,  Ibid.  528,  n. 

March  26. — Kindersley,  V.C. — The 
bankruptcy  of  Offley  Shore  has  given  rise 
to  many  difficult  questions,  upon  which 
there  is  very  little  direct  authority.  By 
the  bankruptcy  all  interest  was  stopped 
from  running  upon  the  debt  due  from  the 
firm.  If  the  estate  of  the  bankrupt  had 
been  sufficient  to  pay  the  debt  in  full,  and 
there  had  been  a  surplus,  then  there  would 
have  been  interest  also  on  the  debt,  but 
this  was  not  the  case.  The  first  dividend 
upon  the  debt  having  been  received,  it  now 


becomes  a  question  how  far  and  in  what 
way  the  Court  can  interfere  with  respect 
to  the  administration  of  the  personal  estate 
in  order  to  work  out  the  equities  as  between 
the  tenant  for  life  and  the  remainderman 
of  the  real  estate.  The  argument  that,  in 
point  of  fact,  the  tenant  for  life  is  the  prin- 
cipal debtor,  whose  failure  has  occasioned 
the  loss  of  the  interest  on  the  debts  which 
ought  to  have  relieved  his  life  interest  in 
the  realty,  would  appear  at  first  sight  to 
be  irresistible ;  and  if  the  matter  merely 
rested  on  that,  it  would  be  impossible  for 
me  to  hold  that  he  would  have  any  right 
to  derive  a  benefit  from  his  own  default. 
Offley  Shore  is  not  only  tenant  for  life 
himself,  but  he  is  the  sole  executor ;  and 
it  is  the  fault  of  the  executor  that  the  debts 
were  not  got  in.  As  executor  he  was 
bound  to  get  in  the  personal  estate  ;  but, 
in  fact,  I  am  precluded  from  deciding  on 
this  ground  from  what  took  place  when 
the  cause  was  before  the  Court  on  a  pre- 
vious occasion.  It  was  then  insisted  that 
Offley  Shore  had  laid  out  large  sums  of 
money  in  lasting  improvements,  which 
should  be  borne  by  the  tenant  in  remainder; 
and  a  claim  was  made  on  that  account  for 
a  sum  of  14,000/.  as  against  the  corpus  of 
the  estate.  On  the  other  hand,  there  was 
a  claim  against  Offley  Shore  as  defaulter, 
and  that  his  life  estate  in  the  realty  should 
be  applied  in  discharge  of  debts,  and  an 
arrangement  was  made  that  the  one  claim 
should  be  set  off  against  the  other.  After 
that  arrangement,  it  would  be  a  violation 
of  the  spirit  of  the  order  then  made  in 
abstract  honour  and  equity,  that  Offley 
Shore  should  be  put  upon  the  same  footing 
as  if  he  was  a  simple  executor..  Where 
personal  estate  is  given  to  one  for  life,  with 
remainder  over,  the  common  equity  admin- 
istered dxiily  as  to  charges  by  mortgage 
and  otherwise,  is  that  the  income  pays 
interest  on  the  debts,  and  the  corpus  pays 
the  capital ;  and  so  in  real  estate  liable  to 
debts  in  aid  of  personalty  where  there  is  a 
tenant  for  life  and  remainderman,  the  life 
estate  pays  the  interest,  and  the  remainder 
pays  the  capital.  But  in  this  case  the 
personalty  is  given  absolutely,  and  the 
realty  is  given  to  one  for  life,  with  remain- 
der over ;  and  the  question  is,  whether  the 
Court  will  interfere  in  case  the  personalty 
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is  insufficient  to  pay  the  debts,  in  order  to 
work  out  the  equities  between  the  tenant 
for  life  and  remainderman,  with  respect 
to  the  mode  in  which  the  personalty  has 
been  applied  ?  As  a  general  rule,  in  ordi- 
nary cases  where  the  Court  is  called  upon 
to  determine  the  question  it  will,  although 
the  personal  estate  is  given  to  one  abso- 
lutely, administer  it  in  such  a  manner  as 
to  make  the  income  of  the  personalty  pay 
the  interest  of  the  debts,  and  the  corptts  of 
the  personalty  the  principal,  because  by 
that  means  you  ascertain  how  much  of  the 
deficiency  of  the  personalty  falls  on  the 
tenant  for  life,  and  how  much  on  the  re- 
mainderman. 

Now  we  come  to  the  real  question  in 
this  case.  In  1847,  that  is,  eleven  years 
after  the  death  of  the  testator  and  four 
years  after  the  bankruptcy,  a  dividend  was 
paid,  and  by  that  means  a  portion  of  the 
personal  estate  was  got  in  ;  and  the  ques- 
tion is  whether,  under  these  circumstances, 
the  whole  of  that  sum  is  to  be  applied  ex- 
clusively in  payment  of  debts.  If  that 
amount  had  been  producing  income,  the 
income  would  have  gone  to  pay  the  in- 
terest, and  it  is  said  that  if  it  is  now 
applied  in  payment  of  the  principal  of 
the  debts,  the  tenant  for  life  will  get  no 
benefit.  The  remainderman  says  it  is 
corpus,  and,  as  such,  should  be  applied  in 
payment  of  the  principal  of  the  debts.  It 
has  been  contended  that  there  being  debts 
carrying  interest,  and  the  bankrupts  having 
now  paid  a  certain  sum  on  account  of 
debts  owing  to  the  estate,  that  money 
should  be  applied,  first,  in  repaying  to  the 
tenant  for  life  all  that  he  has  paid  for  in- 
terest on  the  debts,  and  after  payment  of 
all  the  interest,  in  payment  of  the  capital. 
No  doubt  as  between  debtor  and  creditor, 
if  A.  owes  B.  a  debt  consisting  partly  of 
interest  and  partly  of  principal,  and  B. 
receives  part  payment,  he  has  a  right  to 
say  he  will  consider  this  to  be  in  payment 
of  interest,  and  not  of  capital.  But  here 
the  question  is  between  tenant  for  life 
and  remainderman  ;  and  it  is  obvious  that 
this  contention  of  the  tenant  for  life  is 
in  direct  violation  of  the  principle,  that 
the  Court  will  in  administering  the  per- 
sonalty apply  the  income  in  payment  of 
interest  and   the   corpus   in    payment   of 


capital ;  and  therefore  it  is  impossible  to 
maintain  it. 

The  question  then  that  remains  is,  whe- 
ther the  80,000/.  is  to  be  treated  aa 
applicable  altogether  in  discharge  of  the 
debts,  or  am  I  in  any  way  to  apportion 
it  ? — whether  there  is  any  equity  for  ap- 
portionment, and  if  so,  how  it  is  to  be 
apportioned  ?  Is  there  to  be  a  pro  raid 
apportionment  ?  No  doubt,  if  it  were  a 
case  in  which  the  general  principles  of 
equity  required  some  such  administration, 
the  Court  would  find  its  way  to  do  iU 
In  the  ordinary  case,  where  personal  estate 
is  given  to  one  for  life  with  remainder 
over,  by  reason  of  difficulty  in  getting  in 
the  personalty,  or  from  some  other  cause, 
it  often  becomes  necessary  to  apply  some 
apportioning  principle  of  equity  for  the 
purpose  of  determining  how  to  work  out 
the  intention  of  the  testator  as  to  the  in- 
come the  tenant  for  life  should  enjoy.  In 
many  cases,  if  you  give  to  the  tenant  for 
life  the  whole  income  which  has  accrued, 
you  give  him  more  than  he  ought  to  hare; 
for  the  property  may  be  bearing  what  may 
be  called  an  abnormal  interest.  On  the 
other  hand,  some  property  may  not  be 
bearing  interest  at  all.  In  such  cases  the 
Court  will,  in  order  to  work  out  the  inten- 
tion of  the  testator,  apply  some  principle 
to  ascertain  what  is  to  be  regarded  as  the 
income  of  the  tenant  for  life.  It  is  often 
very  difficult  to  apply  that  principle,  and 
the  point  has  given  rise  to  many  differences 
of  opinion.  In  Coote  v.  Lord  Milliown^ 
Lord  St.  Leonards  adverted  to  the  neces- 
sity of  resorting  to  equity  in  some  parti- 
cular cases,  and  there  are  other  cases,  such 
as  Sitwell  v.  Bernard^  where  the  question 
has  been  discussed.  In  order  to  see  bow 
far  the  principle  of  those  cases  can  be  ap- 
plied, we  must  look  to  the  circumstances. 
During  the  interval  between  the  testator's 
death  and  the  bankruptcy  everything  was 
done  that  ought  to  have  been  done,  except 
getting  in  the  corpus  of  the  personal  estate 
and  paying  off  the  debts ;  but  the  interest 
on  the  debts  due  from  the  estate  was  kept 
down  by  Offley  Shore.  When  the  bank- 
ruptcy occurred,  part  of  the  personal  estate 
which  had  been  bearing  interest  ceased  to 
do  so ;  and  until  the  bankruptcy  it  was 
quite  unnecessary  to  apply  the  principle. 
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Suppose  a  case  where  personal  estate  is 
given  to  one  for  life,  with  remainder  over, 
and  after  six  or  seven  years  a  portion  of 
the  personal  estate  becomes  suddenly  un- 
productive, would  the  tenant  for  life  be 
entitled  to  say  that,  although  there  was  no 
necessity  to  resort  to  the  equity  at  the 
testator's  death,  yet,  when  there  was  per- 
sonal estate  got  in,  which  was  entirely 
corpus,  he  was  entitled  to  have  some  of 
that  corpus  as  part  of  his  income  ?  No  case 
has  ever  occurred  in  which  the  tenant  for 
life  has  been  held  entitled  to  have  that 
made  good  out  of  the  corpus,  and  no  such 
claim  could  be  maintained.  There  is,  no 
doubt,  in  this  case  some  hardship,  but  I 
cannot  apply  to  it  any  such  principle  as 
that  which  has  been  contended  for.  Sup- 
pose the  converse  of  the  case,  and  part  of 
the  personal  estate  had  been  in  the  hands 
of  bankers,  yielding  regular  interest,  which 
had  been  received  by  the  tenant  for  life ; 
if  suddenly  the  corpus  of  the  debt  was  lost, 
it  would  be  impossible  that  the  remainder- 
man could  come  upon  the  income  which  has 
been  received  by  the  tenant  for  life.  Upon 
full  consideration  of  the  case,  I  must  decide 
against  the  assignees  of  the  tenant  for 
life. 

There  remains  but  one  other  question, 
which  is,  whether  the  receiver's  poundage 
should  come  out  of  the  rents  and  profits, 
t.  e.  out  of  the  life  interest,  or  be  in  some 
way  apportioned.  It  is  contended  on  the 
part  of  the  tenant  for  life  that  it  is  for  the 
benefit  of  the  remainderman,  as  well  as 
for  the  tenant  for  life,  that  the  receiver 
was  appointed.  And  the  same  question 
has  been  raised  with  regard  to  the  expenses 
of  passing  the  receiver's  accounts.  It  is 
said  it  was  for  the  benefit  of  both  parties, 
and  that  the  costs  should  be  apportioned 
between  the  parties.  I  cannot  say  that 
there  is  not  a  certain  plausibility  in  the 
contention;  but  such  a  claim  was  never 
made  before ;  and  It  may  be  answered  in 
this  way,  that  if  it  becomes  necessary  to 
have  a  receiver,  the  estate  for  life  is  inhe- 
rently subject  to  it,  and  it  is  the  right  of 
the  remainderman  to  have  the  receiver  and 
to  have  the  ordinary  expenses  of  such  ap- 
pointment paid  out  of  the  life  estate. 


Lords  Justices.! 
July  28,  29.  /      ''*"'''""'  "•  ""•''"O"- 

Voluntary  Settlement  hy  an  uncertifi^ 
eated  Bankrupt — Right  of  Creditor  subse- 
quent to  the  Bankruptcy  to  sue — Costs, 

P.  B,  in  1840,  became  bankrupt,  and  did 
not  obtain  his  certificate,  and  in  1 849  had  a 
grant  of  leasehold  properly  made  to  him  by 
the  Crown,  In  the  same  year  he  settled  that 
property  on  his  sons  and  his  daughters  (then 
unmarried),  and  their  children,  but  declared 
no  trust  in  favour  of  their  husbands.  The 
daughters  afterwards  married,  and  one  of 
them  had  children,  C,  C,  was  a  simple 
contract  creditor  of  P,  B,  on  a  debt  subse- 
quent both  to  the  bankruptcy  and  the  settle- 
ment, and  he  filed  a  bill  on  behalf  of  himself 
and  all  other  unsatisfied  creditors  of  P,  B, 
against  the  assignees,  the  trustees  of  the 
voluntary  settlement,  the  sons  of  P,  B,  and 
the  two  daughters  and  their  husbands,  and 
the  infant  children  of  one  of  them,  to  set 
aside  the  settlement.  One  of  the  Vice  Chan- 
cellors made  adecree  inthe  plaintiff* s favour, 
but  considered  that  the  husbands  had  no 
present  interest,  and  that  the  wives  and  chil- 
dren were  mere  volunteers.  On  appeal  to  the 
Lords  Justices, — Held,  that  the  plaintiff 
had  no  right  to  sue,  he  having  no  judgment, 
and  not  being  in  process  of  obtaining  any, 
and  their  Lordships  dismissed  the  bill,  with 
costs,  both  of  the  appeal  and  of  the  original 
hearing. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart,  by  which  he  had 
made  a  decree  in  the  plaintiff's  favour.  The 
facts  of  the  case  were,  that  Philip  Barnes 
(who  carried  on  the  business  of  builder  at 
Norwich)  was,  on  the  5th  of  December 
1829,  declared  bankrupt,  and  on  the  9th 
of  March  1830  obtained  his  certificate,  but 
no  dividend  was  ever  declared,  the  debts 
being  1,500/.  In  March  1840  he  was 
discharged  under  the  Act  for  the  Relief  of 
In  sol  vent  Deb  tors  from  debts  to  the  amount 
of  5,000/.,  and  on  the  25th  of  the  same 
month  he  was  again  declared  bankrupt, 
and  Mr.  Graham  was  appointed  ofiicial 
assignee.  On  the  10th  of  August  his  last 
examination  was  adjourned  sine  die,  and 
he  never  obtained  his  certificate.  The 
debts  proved  were  1,000/. 
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On  the  14tli  of  May  1842  he  was  again 
discharged  from  prison,  under  the  Insol- 
vent Debtors  Act,  his  debts  amounting  to 
4,900/.  In  this  state  of  circumstances 
he  became  entitled  to  parcels  of  building 
ground  at  Hastings,  for  a  term  of  ninety- 
nine  years  from  the  5th  of  July  1849, 
under  a  grant  from  the  Crown,  to  himself, 
his  executors,  administrators  and  assigns^ 
dated  the  31st  of  December  1849. 

By  indenture  dated  the  12th  of  September 
1850,  made  between  Philip  Barnes  of  the 
first  part,  Harriet  Ann  Barnes  and  Elizabeth 
Sedley  Barnes  of  the  second  part,  and  Phi- 
lip Edward  Barnes  and  Robert  Mace  of 
the  third  part,  in  consideration  of  natural 
love  and  affection  for  his  children,  Philip 
Barnes  assigned  to  Philip  Edward  Barnes 
and  Robert  Mace,  their  executors,  admin- 
istrators and  assigns,  the  parcels  of  land 
comprised  in  the  Crown  lease  for  the  resi- 
due of  the  term  of  ninety-nine  years,  upon 
certain  trusts  in  favour  of  his  daughters, 
the  said  Harriet  Ann  Barnes  and  Elizabeth 
Sedley  Barnes,  and  their  respective  chil- 
dren, and  of  his  sons  Philip  Edward  Barnes, 
Robert  Barnes  and  John  Henry  Barnes, 
but  no  trusts  were  declared  in  favour  of  the 
husbands  of  his  daughters.  Harriet  Ann 
Barnes  intermarried  with  Mr.  Taylor  on 
the  22nd  of  November  1851,  and  Elizabeth 
Sedley  Barnes  intermarried  with  Mr.  Sar- 
geant  on  the  10th  of  July  1852. 

Two  or  three  years  after  the  date  of  the 
settlement  Philip  Barnes  became  indebted 
to  Charles  Collins  in  a  sum  of  money  by 
simple  contract,  and  he  filed  the  present 
bill  on  behalf  of  himself  and  other  unsatis- 
fied creditors  of  Philip  Barnes,  whose  debts 
had  been  incurred  since  the  date  of  the 
second  bankruptcy,  praying  for  a  declara- 
tion that  they  were  entitled  to  be  paid  out 
of  the  property  comprised  in  the  indenture 
of  the  12th  of  September  1850;  that  the 
property  might  be  sold,  and  the  proceeds 
administered ;  also  that,  if  necessary,  the 
indenture  of  settlement  might  be  declared 
void  as  against  the  assignees  under  the 
second  bankruptcy,  and  also  against  the 
plaintiff  and  the  other  subsequent  credi- 
tors ;  and  for  a  receiver  of  the  rents  and 
profits,  and  an  injunction  against  the 
trustees  of  the  settlement.  The  defen- 
dants were  Burton,  the  creditors'  assignee. 


and  Graham,  the  ofiicial   assignee  under 
the  second  bankruptcy ;    the   trustees  of 
the  settlement;  the  sons  of  Philip  Barnes; 
and   the  two  daughters,  Mrs.  Taylor  and 
Mrs.  Sargeant,  and  their  husbands,   and 
the  infant  children  of  Mr.  and  Mrs.  Taylor. 
When  the  case  was  heard,  before  Vice 
Chancellor  Stuart,  on  the  9th  of  June,  in 
making  a  decree  in  the  plaintiff's  favour, 
his  Honour  referred  to  the  arguments  urged 
in   the  case,  in   delivering  the   following 
judgment : — **  The  case  is  not  only  clear, 
but  gross.     Barnes  was  an  uncertificated 
bankrupt,  and  he  had  also  taken  the  benefit 
of  the  Insolvent  Debtors  Act,  his  creditors 
getting  nothing,  and  to  this  day  having  got 
nothing.   In  this  state  of  circumstances  he 
acquires  valuable  property  under  an  agree- 
ment with  the  Crown.     Having  acquired 
this  property,  he  settles  part  of  it  upon 
two  of  his  daughters  and  their  children. 
The  question  is,  as  to  the  rights  of  these 
two  daughters  and  their  children,  and  the 
two  husbands  whom  these  two  daughters 
have  married   since   they  acquired    their 
rights  under  the   voluntary   settlement— 
what  rights  these  persons  have  against  the 
assignees  of  the  bankrupt  and  the  plaintifT 
and  his  other  creditors ;  and  I  am  clearly 
of  opinion  they  have  none.     It  has  been 
suggested  that  they  were  purchasers  for 
valuable  consideration.     It  is  impossible 
that  the  daughters  and  their  children  can 
have  been  purchasers  for  valuable  consider- 
ation ;  but  it  is  said  that  their  husbands 
married  them  on  the  faith  of  the  settle- 
ment being  valid,  and  that  they,  therefore, 
were  purchasers  for  valuable  consideration. 
That  is  the  way  Mr.  Osborne  puts  h^beeause 
the  husbands  contracted  a  marriage  on  the 
faith  of  this  being  a  valid  settlement.     If 
the  husbands  were  now  in  possession  of 
any  part  of  the  property,  they  might  pos- 
sibly, upon  the  authority  of  some  of  the 
cases,  say  they  were  purchasers  for  valu- 
able consideration.     It  is  not  necessary  to 
enter   upon  that,  because   the   husbands 
have  no  present  interest ;  the  wives  and 
children,  who  were  mere  volunteers,   are 
volunteers  still.    One  can  hardly  conceive 
any  possible  ground  upon  which  the  de- 
fence in  this  case  can  be  founded,  unless 
it  be  that  topic  which  was  insisted  on  very 
much  by  Mr.  Osbonie,  that  the  present 
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plaintiff  has  no  right  to  sue.  That  involves 
a  question  of  a  very  different  kind — a 
question  of  some  interest  and  importance. 
The  plaintiff  was  a  mere  simple  contract 
creditor,  and  was  not  a  creditor  at  the  date 
of  this  voluntary  settlement.  It  is  well 
settled  as  the  doctrine  of  this  Court,  that, 
in  order  to  set  aside  a  settlement  as  a 
fraud  against  creditors,  the  person  who 
complains  must  be  a  person  who  was  a 
creditor  at  the  time,  and  whose  interests 
and  rights  were  interrupted  by  the  effect 
of  the  settlement.  The  present  defendants 
say,  with  perfect  truth,  that  he  was  not  a 
creditor  at  the  time,  and  it  was  asked  upon 
what  ground  there  can  be  cause  to  set  aside 
this  voluntary  settlement?  But  that  is  not 
the  whole  argument  in  this  case.  There 
are  before  the  Court  the  assignees  of  the 
bankrupt,  and  the  right  of  the  assignees  to 
set  aside  the  settlement,  and  to  have  this 
property  applied  to  pay  the  debts  of  the 
bankrupt  is  perfectly  clear.  The  right  of 
the  plaintiff  in  consequence  of  the  bank- 
ruptcy, upon  the  doctrine  on  which  Tucker 
V.  Hemaman{l)  was  decided,  is,  that  out 
of  assets  acquired  by  the  bankrupt  since 
his  bankruptcy,  his  creditors  have  a  right 
to  be  paid.  It  is  very  true,  if  the  bank- 
ruptcy had  not  intervened,  they  would 
have  had  great  difficulty  in  establishing 
their  claim.  But  the  bankruptcy  having 
intervened,  and  the  assignees  being  before 
the  Court,  and  the  plaintiff  having  a  pri- 
mary right  to  payment,  though  in  a  sense 
not  a  primary  right  to  sue,  the  plaintiff  is 
in  the  position  of  a  person  coming  here  to 
recover  property  which  is  held  by  the 
assignees  in  trust  for  him  and  the  other 
creditors.  This  is  a  case  in  which  the 
right  to  sue  is  plain  and  cannot  be  disputed. 
The  primary  right  to  sue  is  in  the  assignees, 
and  the  primary  right  to  payment  is  in  the 
plaintiff.  I  am,  therefore,  of  opinion  that 
I  must  declare  that  this  settlement,  as 
against  the  creditors  of  the  bankrupt  and 
the  plaintiff,  is  fraudulent  and  void,  and 
must  be  set  aside  ;  and  that  the  property 
included  in  it  ought  to  be  sold.  I  give 
no  costs  against  the  defendants,  who  are 
innocent   parties.      The  accounts   of  the 

(1)  4  De  Oex,  M.  &  O.  395;  s.  c.  22  Law  J. 
Rep.  (v.&>  Chane.  791.;  1  Sm.&  6.  394. 
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creditors  and  the  rest  can  be  arranged  at 
chambers.  I  can  give  the  trustees  no 
costs." 

From  this  decision  the  parties  interested 
under  the  settlement  appealed. 

The   case  was  argued    at    considerable 
length,  but  the  questions  are  so  fully  dis- 
cussed in  the  judgment  that  further  refer-' 
ence  to  them  here  is  unnecessary. 

Afr,  Bacon  and  Mr,  Joltiffe,  for  the 
plaintiff,  supported  the  decree. 

Mr.  OshoinCi  for  the  appellants. 

Mr.  Malins  and  Mr,  Soulhgate,  for  the 
assignees. 

Mr,  Jolliffe  was  heard  in  reply. 

The  following  cases  were  cited : — 

Payne  v.  M  or  timer  ^  anie^  716. 
Kirk  V.  Clark,  Prec.  in  Chanc.  275. 
The  East  India  Company  v.    Clavell^ 

Ibid.  377;  s.c.  1  Gilb.  Rep.  37. 
Brown  v.  Carter,  5  Ves.  862. 
Tucker  v.  Hernaman,  ubi  supra. 
Holmes  v.  Penney,   3  Kay  &  J.  90 ; 

s.  c.  26  Law  J.  Rep.  (n.s.)  Chanc. 

179. 
George  v.  Milbanke,  9  Ves.  190. 
Richardson  v.  Smallwood,  Jac.  552. 
Dauheny  v.  Cockburn,  1  Mer.  626. 
Maunsell  v.  White,  4  H.L.  Cas.  1039. 
Jones  v.  Powles,  3  Myl.   &   K.   581  ; 

s.c.  3  Law  J.  Rep.  (n.s.)  Chanc. 

210. 

Lord  Justice  Knight  Bruce.  —  Mr. 
Jolliffe  has  very  properly  conceded,  reason- 
ably and  unavoidably  conceded,  that  if 
there  had  not  been  any  bankruptcy,  and 
no  passing  through  the  Insolvent  Court, 
on  the  part  of  Philip  Barnes,  the  present 
bill  could  not  have  been  maintained  ;  be- 
cause it  is  by  a  general  simple  contract 
creditor  of  Barnes's,  on  behalf  of  himself 
and  other  simple  contract  creditors,  the 
plaintiff  not  alleging  that  he  has  obtained 
any  judgment,  decree  or  order,  or  that  he 
is  in  the  process  or  course  of  obtaining 
any.  The  question  is,  whether  the  bank- 
ruptcy—for we  need  only  look  to  that— 
the  second  bankruptcy,  makes  any  differ- 
ence. There  were  two  bankruptcies  and 
two  insolvencies.  There  was  a  certificate 
made  under  the  first  bankruptcy ;  the  ques- 
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tion  is,  whether  the  second  bankruptcy 
makes  any  difference.  The  bankrupt  is 
uncertificated  under  it,  and  incurred  debts 
afterwards,  and  amongst  the  debts  so  in- 
curred was  the  debt  of  the  present  plaintiff; 
and  he  suggests  that  the  assignees  under 
the  second  bankruptcy  owe  him  a  duty— 
the  duty  of  pursuing  the  settled  property, 
of  which  it  is  the  object  of  this  suit  to 
defeat  the  settlement,  for  the  purpose  of 
enabling  payment  to  be  made  to  him. 
Now,  I  do  not  see  that  any  such  duty 
exists.  In  the  first  place,  the  property  is 
so  circumstanced,  is  of  such  a  particular 
description,  that  the  assignees  are  not 
bound  to  take  it;  they  are  entitled,  if  they 
will,  to  reject  it.  But  still  more,  the  case 
made  by  the  bill  is  one  of  a  title  to  have 
this  property  applied  to  the  payment  of 
those  creditors,  of  whom  the  plaintiff  is 
one,  adversely  to  the  assignees,  in  the 
sense  of  being  paramount  to  them.  I 
cannot  conceive,  therefore,  tliat  the  assig- 
nees owe,  on  the  statements  of  this  bill, 
this  plaintiff  any  duty  whatever;  at  all 
events,  such  a  duty  as  would  enable  the 
plaintiff,  by  reason  of  its  non -performance, 
to  associate  those  who  claim  under  the 
impeached  settlement  with  them  as  co-de- 
fendants, as  joining  in  effect  and  substance 
in  a  breach  of  trust.  There  can  be  no 
such  case,  ^ith  regard  to  the  substantial 
merits  of  the  case— what  is  it  ?  The  bank- 
rupt incurs  a  simple  contract  debt  whilst 
he  is  uncertificated ;  but  before  he  has 
done  so,  two  or  three  years  before  he 
has  incurred  this  debt,  though  after  the 
bankruptcy,  he  has  settled  certain  pro- 
perty. Primd  facie,  a  creditor  whose  debt 
originated  after  the  settlement,  can  have 
no  right  to  complain  of  it,  even  indepen- 
dently of  the  difficulty  of  the  general  cre- 
ditor of  a  living  man  not  having  obtained 
a  judgment,  decree  or  order  seeking  to 
make  his  property  available  to  it.  Ghene- 
rally  speaking,  a  creditor  cannot  complain 
of  an  act  done  by  the  debtor  with  respect 
to  his  property,  except  for  the  purpose  of 
obtaining  the  execution  before  the  debt 
accrues.  There  may  be  special  and  par- 
ticular circumstances  which  may  enable  a 
creditor  to  complain  of  an  act  done  before 
his  debt  accrued,  but  there  are  no  such 
special  or  particular  circumstances  here; 


and  I  am  at  a  loss  to  see  any  ground, 
direct  or  indirect— any  gronnd,  primary 
or  secondary  —  upon  which  the  present 
plaintiff  is  entitled,  upon  the  allegations 
in  this  bill,  even  assuming  for  the  purpose 
of  the  argument  the  truth  of  every  one  of 
them,  to  sue  those  who  claim  under  the 
settlement  Whether  he  has  a  right  to 
sue  the  assignees  is,  in  truth,  an  immaterial 
question  of  which  we  need  not  dispose, 
because  the  assignees  are  friendly  to  him, 
and  co-operate  with  him,  and  there  is  no 
dispute  between  them.  I  am  of  opinion 
that,  if  every  word  in  this  bill  were  proved, 
it  would  not  sustain  this  suit.  I  think 
there  are  many  words  which,  although 
proved,  do  not  assist  the  plaintiff's 
case. 

Lord  Justice  Turner.— I  am  of  the 
same  opinion.  There  is  nothing  to  entitle 
the  plaintiff  to  any  personal  rights  which 
are  asked  by  virtue  of  the  debt  which  is 
due  to  him,  or  any  judgment  which  this 
plaintiff  may  have  obtained.  He  is  suing 
here  on  behalf  of  himself  and  all  the  other 
creditors  in  bankruptcy,  not  founding 
himself  on  any  judgment  that  he  has  re- 
covered in  the  bankruptcy.  What  is  the 
state  of  the  case  ?  This  is  a  bill  by  persons 
who  claim  adversely  to  the  assignees  and 
whose  title  isad  verse  to  the  assignees  against 
persons  who  also  claim  an  adverse  title  to 
the  assignees,  I  confess  I  have  never 
heard  of  such  a  bill  being  maintained  in 
this  court.  It  is  attempted  to  maintain  it 
on  the  ground  that  the  assignees  are  trus- 
tees for  subsequent  creditors,  and  that  the 
settlement  trustees  are  trustees  for  the 
assignees.  Those  positions  fail  on  both 
points.  Whether  in  this  court  they  might 
not  maintain  a  bill  by  subsequent  creditors 
for  a  right  to  sue  in  the  name  of  the  as- 
signees, that  is  not  the  question  before  us. 
But  clearly,  till  this  Court  has  made  its 
decree  constituting  and  declaring  the  pri- 
ority of  the  subsequent  creditors  over  the 
creditors  under  the  bankruptcy,  the  assig- 
nees are  not  trustees  for  the  subsequent 
creditors ;  and  equally  clearly  the  trustees 
of  the  settlement  are  not  trustees  for  the 
assignees  until  the  Court  has  set  aside  the 
settlement.  Both  positions,  therefore,  on 
which  the  plaintiff  seeks  to  maintain  this 
bill  altogether  faU,  and  this  bill  must  be 
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dismissed,  and  I  think  dismissed  with 
costs,  except  as  against  the  assignees, 
of  the  hearing  originally,  and  upon  the 
appeal. 

Mr.  JolUffe. — The  plaintiff  appears 
hefore  your  Lordships  in  the  performance 
of  his  bounden  duty  to  support  the  decree 
made  in  his  favour,  and  your  Lordships 
will  scarcely  so  far  depart  from  the  ordinary 
practice  of  the  Court  in  such  circumstances 
as  to  make  him  pay  the  costs,  although 
you  differ  from  the  learned  Judge  in  the 
court  below. 

Lord  Justice  Knight  Bruce. — Yes  ; 
the  tendency  of  modem  decisions  has  been 
more  and  more  that  way  ;  and  in  the  Judi- 
cial Committee  it  has  now  become  the 
general  rule,  unless  something  is  said- ex- 
pressly to  the  contrary  ;  I  also  believe  it 
has  been  done  here  more  and  more  of  late 
years.  The  opposite  practice  has  been 
given  up  in  the  Judicial  Committee  for 
the  last  ten  years,  and  even  more. 


KlNDER8LET,y.C 

March  19. 


■} 


DAY  r.  DAY. 


Administration  of  Estate — Calls  upon 
Railway  Shares. 

A  testator,  hy  his  will,  gave  (after  the 
death  of  his  wife)  any  shares  in  railway s, 
mines  or  other  undertakings  that  might  belong 
to  him  at  his  decease,  to  his  second  son,  and 
in  ease  of  his  death  without  issue  the  same 
to  revert  to  his  two  other  children.  The 
testator  was  possessed  of  railway  shares 
upon  which^  after  his  death,  calls  were 
made.  The  calls  were  paid  by  his  widow, 
as  executrix^  and  the  company  had  power  to 
make  further  calls.  The  residue  was  not 
sufficient  to  meet  these  calls.  The  Court  di- 
reeled  a  sale  of  the  shares  by  the  executrix, 
who  was  to  retain  the  sums  already  paid  by 
her  for  calls,  and  to  invest  the  residue  in 
consols,  the  dividends  of  which  were  to  he 
paid  to  her  for  life;  without  prejudice  to  the 
question  out  of  what  fund  the  calls  already 
paid  were  ultimately  to  he  borne. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  Edward  H.  Day, 


the  plaintiff  being  his  widow,  Mary  Day, 
and  the  defendants  the  children  and  grand- 
children of  the  testator  interested  under  the 
will.  A  question  was  now  raised  upon  an 
adjourned  summons  from  chambers,  as  to 
the  payment  of  calls  upon  certain  railway 
shares  comprised  in  the  bequests  of  the 
will.  The  testator,  by  his  will,  dated  the 
18th  of  July  1856,  directed  his  debts  to 
be  paid  by  his  executors.  He  then  gave 
to  his  wife  his  freehold,  leasehold  and  other 
property  for  her  life,  and  after  her  decease 
he  gave,  devised  and  bequeathed  a  freehold 
house,  specifically  mentioned,  to  his  eldest 
son,  Edwin  Day,  and  his  lawful  heirs.  To 
his  second  son,  Horace,  and  his  lawful 
heirs,  the  testator  gave  and  bequeathed  his 
leasehold  house  at  Brixton,  and  to  him  he 
also  gave  any  shares  in  railways,  mines 
or  other  undertakings  that  might  belong 
to  him  at  his  decease,  and  in  case  of  the 
death  of  his  said  son  without  lawful  issue, 
what  be  devised  to  him  was  to  revert  to 
his  eldest  son  Edwin  and  his  daughter 
Ellen,  and  their  respective  lawful  issue,  in 
equal  shares.  To  bis  daughter  Ellen  and 
her  lawful  issue  he  gave  and  bequeathed 
certain  houses  therein  mentioned,  and 
the  residue  of  all  money,  furniture  and 
other  property  not  specified  in  his  will. 
The  testator  appointed  three  persons  his 
executors,  who  renounced  the  trust;  and 
letters  of  administration,  with  the  will  an- 
nexed, were  granted  to  the  plaintiff,  the 
widow  of  the  testator. 

The  testator  died  on  the  4th  of  June 
1858,  leaving  his  three  children  mentioned 
in  the  will,  surviving. 

The  testator,  at  the  time  of  his  decease, 
was  possessed  of  or  entitled  to  certain  real 
and  personal  estate,  including  a  number  of 
railway  shares,  in  various  companies,  of 
considerable  value,  and  amounting  to  more 
than  sufficient  for  the  payment  of  all 
his  debts,  funeral  and  testamentary  ex- 
penses. 

After  his  decease  two  calls  were  made 
upon  some  of  the  railway  shares,  which 
were  paid  by  the  plaintiff,  amounting  re- 
spectively to  the  sums  of  70/.  and  175/., 
and  the  railway  company  had  power  to 
make  further  calls,  to  the  extent  of  2L  lOs, 
per  share,  every  three  months.  Upon  the 
accounts  in  the  suit  being  taken  before  the 
chief  clerk,  a  question  was  raised  out  of 
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what  fund  the  calls  were  to  he  paid,  or 
whether  they  were  to  be  sold  by  the 
administratrix. 

Mr,  Waif  or  A  appeared  on  behalf  of  the 
plaintiff,  and  submitted  that  the  railway 
shares  ought  to  be  sold,  and  that  the  calls 
already  paid  by  the  widow  should  be  repaid 
to  her.  There  were  three  classes  of  cases 
where  the  Court  had  directed  a  sale  of 
property  either  belonging  to  infants  or 
subject  to  trusts,  for  the  purpose  of  raising 
a  fund  to  satisfy  particular  payments : 
first,  for  the  purpose  of  paying  fines  upon 
renewal  of  leases ;  secondly,  for  paying 
costs  of  a  suit;  and,  thirdly,  for  paying 
premiums  upon  policies  of  insurance.  Tlie 
principal  authorities  in  support  of  this  con- 
struction, were — 

Allan  V.  Backhouse,  2  Ves.  &  B.  65. 
Garmstone  v.  Gaunt,  1  Coll.  577  ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Chanc.  162, 
and  other  authorities  there  referred 
to. 
Fickers  v.  Scott,  1  Jur.  402. 
Hill  V.  Trenery,  23  Beav,  16. 

KiNDERSLEY,  V.C  Said  he  thought  the 
Court  had  power  to  direct  a  sale  of  the 
shares,  and  that  it  was  the  most  desirable 
course  to  be  taken  under  the  circumstances. 
An  order  was  accordingly  made  that  the 
plaintiff,  as  the  administratrix  of  the  testa- 
tor, should  be  at  liberty  to  sell  the  railway 
shares  referred  to  in  the  summons,  and  out 
of  the  monies  arising  from  such  sale,  to 
pay  all  the  costs  and  expenses  attending 
such  sale,  and  then  to  retain  thereout  the 
sums  of  70/.  and  175/.  paid  by  her  for 
calls  on  the  said  shares,  as  appeared  by 
her  affidavits  and  to  invest  the  residue  of 
such  purchase-monies  in  the  3/.  per  cent, 
consols,  in  the  name  of  the  Accountant 
General,  in  trust  in  this  cause,  the  divi- 
dends to  be  received  by  the  plaintiff  from 
time  to  time  until  further  order ;  this 
order  to  be  without  prejudice  to  the  ques- 
tion by  whom,  out  of  what  fund  or  pro- 
perty, or  in  what  manner  the  calls  so  paid 
by  the  plaintiff  ought  ultimately  to  be 
borne. 


[IN  THE  HOUSE  OF  LORDS.] 


1858. 

July  1,  2,  5. 

1859. 

Feb.  10,11,  14,  16; 

June  9. 


'  THE    HON.    ARTHUR 

THELLUSSON,  ap- 
pellant, V.'  LORD 
RENDLESHAH     AND 

OTHERS,  respon^ 
dents. 


Will— *' Eldest  Male  Lineal  Deseen^ 
dant" — Primogeniture  or  Age, 

A  testator  (who  at  the  time  ofnuiking  his 
will  had  three  sons  living),  after  devising 
estates  to  trustees,  and  directing  aeeumu' 
laiions,  S^e,,  appointed  a  time  at  which 
the  estates  were  to  be  divided  into  three 
portions,  and  one  was  to  be  conveyed  to  the 
**  eldest  male  lineal  descendant**  then  living 
of  the  testator* s  eldest  son.  At  the  appoint- 
ed time  two  persons  were  living  who  filled  the 
character  of**  male  lineal  descendant,**  One 
was  a  youth  who  was  eldest  in  point  of  pri' 
mogeniture:  the  other,  his  uncle,  who  was 
eldest  in  point  of  age : — Held,  that,  under 
the  words  of  the  will,  the  former  was  entitled 
to  have  the  estate  conveyed  to  him. 

This  was  an  appeal  from  the  Court  of 
Chancery ;  and  the  question  was,  whether, 
according  to  the  true  construction  of  the 
will  of  Peter  Thellusson,  who  died  on  the 
21st  of  July  1797,  the  appellant,  who  was 
born  on  the  10th of  December  1801,  and  was 
the  only  surviving  son  of  Peter  Isaac,  first 
Lord  Rendlesham,  the  testator's  eldest  son, 
answered  the  description  of  the  "eldest 
male  lineal  descendant"  of  the  testator's 
son  Peter  Isaac,  or  whether  the  respondent. 
Lord  Rendlesham,  who  was  bom  on  the 
9th  of  JFebruary  1840,  and  was  the  only  son 
of  the  appellant's  elder  brother  Frederick, 
third  Lord  Rendlesham,  answered  that  de- 
scription. 

The  testator,  Peter  Thellusson,  devised 
all  his  real  estates  to  trustees,  upon  trusts, 
and  gave  the  residue  of  his  personal  estate  to 
the  same  trustees,  upon  trust  to  invest  the 
same  in  the  purchase  of  real  estate  of  in- 
heritance upon  the  same  trusts.  These 
trusts  were,  in  substance,  to  accumulate  the 
rents  and  profits  during  the  lives  of  his  three 
sons,  Peter  Isaac,  George  Woodford,  and 
Charles,  and  of  their  sons,  and  the  issue  of 
such  sons  of  the  testator's  three  sons  living 
at  or  born  in  due  time  after  his  death,  and 
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after  the  death  of  the  survivor  of  such 
several  persons  to  make  an  equal  partition 
of  the  trust  premises  ;  and  he  directed  that 
the  whole  thereof  should  be  divided  into 
three  lots  of  equal  value,  or  as  near  thereto 
as  possible;  and  that  one  of  such  allot- 
ments should  be  conveyed  to  the  *'  eldest 
male  lineal  descendant"  then  living  of  his 
eldest  son,  Peter  Isaac  Thellusson,  in  tail 
male,  with  remainder  to  the  second,  third, 
fourth,  and  all  and  every  other  male  lineal 
descendant  or  descendants  then  liv]ng(who 
should  be  incapable  of  taking  as  heir  in 
tail  male  of  any  of  the  persons  to  whom  a 
prior  estate  was  thereby  directed  to  be 
limited)  of  his  son  Peter  Isaac  Thellusson, 
successively  in  tail  male,  with  remainder 
in  equal  moieties  to  the  eldest  and  every 
other  male  lineal  descendant  or  descen- 
dants of  his  sons  George  Woodford  Thel- 
lusson and  Charles  Thellusson;  that  an- 
other of  such  lots  should  be  conveyed  to 
the  use  of  the  eldest  male  lineal  descen- 
dant of  George  Woodford  Thellusson,  with 
like  remainders  over;  and  that  the  third 
and  remaining  lot  should  be  conveyed  to 
the  use  of  the  eldest  male  lineal  descen- 
dant of  Charles  Thellusson,  in  like  manner. 

Charles  Thellusson  the  younger,  a  son 
of  the  testator's  youngest  son  Charles,  was 
the  last  survivor  of  the  testator's  sons,  and 
of  such  of  their  sons  as  were  living  at  or 
foorn  in  due  time  after  his  death.  He  died 
on  the  5th  of  February  1856,  and,  there 
not  having  been  any  issue  of  such  sons  of 
the  testator's  sons  living  at  or  born  in  due 
time  after  the  testator's  death,  the  period 
for  partition  then  arrived,  but  in  conse- 
quence of  the  failure  of  male  lineal  descen- 
dants of  George  Woodford  Thellusson,  the 
iestator^s  second  son,  the  trust  property 
became  divisible  into  two  lots  only,  the 
first  of  which  was,  by  the  direction  of  the 
testator's  will,  to  be  conveyed  to  the 
'*  eldest  male  lineal  descendant"  of  the 
testator^s  eldest  son,  Peter  Isaac  Thellus- 
son, the  other  to  the  "  eldest  male  lineal 
descendant"  of  the  testator's  youngest  son, 
Charles  Thellusson. 

The  appellant  claimed,  as  eldest  male 
lineal  descendant  of  the  said  Peter  Isaac 
Thellusson,  to  be  entitled  to  have  one  of 
the  lots  conveyed  to  him. 

The  respondent,  Lord  Rendlesham,  on 
the  other  hand,  contended  that,  though  he 
was  younger  than  the  appellant  in  age,  he 


was  the  eldest  male  descendant  of  the  said 
Peter  Isaac  Thellusson,  according  to  the 
true  construction  of  the  testator's  will,  as 
being  son  of  the  appellant's  elder  brother, 
and  therefore  older  in  blood. 

There  was  a  clause  in  the  will,  regu- 
lating the  presentation  to  the  advowsons, 
which  were  in  the  gift  of  the  testator.  As 
this  clause  was  referred  to  in  argument,  as 
affording  an  illustration  which  might  assist 
in  arriving  at  the  testator's  real  meaning 
in  the  phrase  "  eldest  male  lineal  descen- 
dant," it  is  here  inserted. 

"And  with  respect  to  the  said  advowson, 
and  any  other  advowson,  right  of  patron- 
age and  presentation  belonging  to  any 
otiier  estate  that  may  hereafter  be  pur- 
chased by  my  said  trustees,  or  the  survivors 
or  survivor  of  them,  or  any  future  trustees 
or  trustee  to  be  appointed  as  hereinbefore 
mentioned,  I  order  and  direct  that  my  said 
trustees  do  and  shall,  when  and  as  the  same 
shall  respectively  be  or  become  void  or 
vacant,  present  a  fit  and  proper  person 
thereto,  who  shall  for  that  purpose  be 
nominated  by  one  of  my  said  sons  in  rota- 
tion, the  eldest  having  the  first  nomination, 
and  the  like  nomination  to  be  made  by  the 
eldest  male  lineal  descendant  of  my  said 
three  sons  respectively,  in  the  order  and 
rotation  aforesaid,  if  he  be  capable  by 
law  of  making  such  nomination  when  the 
church  becomes  vacant,  or  in  due  time 
afterwards ;  otherwise  the  eldest  male 
lineal  descendant  of  the  next  brother  is  to 
present  to  such  living ;  and  in  case  it  shall 
so  happen  that  when  such  living  or  livings 
shall  respectively  become  void,  or  in  due 
time  afterwards,  no  male  lineal  detcendant 
of  any  of  my  said  sons  shall  be  capable  of 
presenting  thereto^  I  direct  my  said  trus- 
tees, or  the  survivors  ox  survivor  of  them, 
or  such  future  trustees  or  trustee  for  the 
time  being,  to  present  to  such  living  or 
livings  respectively." 

When  the  case  came  before  the  Master 
of  the  Rolls,  his  Honour  intimated  an 
opinion  that  the  question  had,  in  fact,  been 
already  decided  by  the  Lord  Chancellor 
and  by  this  House  in  the  various  suits 
which  had  already  been  instituted  with 
relation  to  this  will ;  and  that  unless  he 
was  to  overrule  the  decision  in  Oddie  v. 
Woodford  (1),  which  he  felt  he  had    no 

(1)  3  Myl.  &  Cr.  584;  8.C.  7  Law  J.  Rep.  (n.f.) 
Chanc.  117. 
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authority  to  do,  he  must  act  upon  and  be 
bound  by  it.  His  Honour  therefore  made 
a  decree,  declaring  that  Baron  Rendlesham 
was  the  person  who,  at  the  time  of  the 
decease  of  Charles  Thellusson,  answered 
the  description  in  the  will  contained  of  the 
"eldest  male  lineal  descendant"  of  the 
testator*s  eldest  son  (2). 

This  was  an  appeal  against  that  decree. 

The  case  was  twice  argued:  in  July 
1858  and  in  February  1859,  and  on  both 
occasions,  in  the  presence  of  the  Judges. 

Sir  R,  Bethell  and  Mr,  Selwyn^  for  the 
appellant,  contended  that  the  words  of  the 
will  must  receive  their  ordinary  meaning ; 
and    that   ''eldest,"   therefore,   must    be 
treated  as  first  in  age  of  those  lineal  male 
descendants  who  were  living  at  the  time 
when  the  division  of  the  property  was  to 
take  place.     This  was  plainly  the  inten- 
tion of  the  testator  in  the  advowson  clause, 
and  must  be  taken  to  have  been  his  inten- 
tion throughout.     They   cited  and  com- 
mented on  the  following  authorities : — 
Doe  d.  Winter  v.  Perratt,  5  B.  &  C. 
48 ;  8.  c.  9  CI.  &  F.  606 ;  4  Law  J. 
Rep.  K.B.  246. 
Sugden^ 9  Law  of  Property ^  271. 
Searisbrick  v.  Skelmersdale^  4You.&C. 

Exch.  79;  s.  c.  1  H.L.  Cas.  167. 
Livesey  v.  Livesey,  2  H.L.  Cas.  419. 
Oddie  V.  Woodford,  3  Myl.  &  Cr.  584; 
s.c.  7 Law  J.  Rep.  (n.s.)  Chanc.  117. 
Crossly  v.  Clare,  Amb.  397. 
Grey  v.  Pearson,  6  H.L.  Cas.  61,  78 ; 
8.  c.  26  Law  J.  Rep.  (n.s.)  Chanc.  473. 

Mr.  Rolt  and  Mr.  R.  Palmer,  contri, 
commented  on  these  authorities,  and  men- 
tioned in  addition, — 

Chapman's  case.  Dyer,  333,  b. 

Hunt  V.  Dorsett,  5  De  Gex,  M.  &  G. 
570,  575. 

Raleigh's  History  of  the  World  (Ox- 
ford edit.),  ch.  9,  s.  1. 

Mandeville's  case,  Co.  Litt.  26,  b. 

Wright  v.  Atkyns,  17  Ves.  253;  s.c. 
19  Ves.  299. 

Towns  V.  Wentworth,  11  Moo.  P.C. 
Cas.  526. 

Bengough  v.  Edridge,  1  Sim.  178; 
8.  c.  5  Law  J.  Rep.  Chanc.  113. 

Trevor  v.  Trevor,  1  H.L.  Cas.  239. 

(2)  W  'Bw,  VIU 


The  Solicitor  General  (Sir  H.  Cairns) 
was  heard  for  the  next-of-kin,  to  contend 
that  this  provision  of  the  will  was  void  for 
uncertainty.  He  cited  Gooch  v.  Gooeh  (3). 

Mr.  G.  L.  Russell,  Mr.  Faher,  Mr. 
Bromehead,  Mr.  Renshaw,  Mr.  Young,  Mr, 
Macnaghten  and  Mr.  Chapman  Barber 
appeared  for  other  parties. 

The  Lord  Chancellor  (who,  though 
presiding,  had  taken  no  part  in  the  hear- 
ing, as  he  had  been,  while  at  the  bar, 
counsel  in  the  cause)  put  the  following 
questions  to  the  Judges  :-— 

First,  whether  the  devise  by  the  testator 
of  his  lands,  tenements  and  hereditaments, 
after  the  decease  of  the  several  persons 
during  whose  lives  the  rents  and  profits  of 
the  same  are  directed  to  be  accumulated 
(if  it  had  been  a  devise  of  legal  estates) 
to  the  eldest  male  lineal  descendant  then 
living  of  Peter  Isaac  Thellusson,  George 
Woodford  Thellusson,  and  Charles  Thel- 
lusson  respectively,  in  tail  male,  it  capable 
of  an  intelligible  construetion,  or  is  void 
for  uncertainty  ? 

Secondly,  if  at  the  time  directed  by  the 
testator  for  the  division  of  the  estate  into 
three  lots,  and  for  conveyances  to  be  made 
thereof,  Peter  Isaac  Thellusson  had  had 
three  sons,  all  of  whom  were  dead,  and  the 
eldest  of  the  three  sons  had  left  a  son  under 
age,  and  the  second  son  had  left  a  son  of 
twenty-one  years  of  age,  and  the  third 
son  had  left  a  son  of  thirty  years  of  age, 
and  supposing  it  had  been  a  devise  of  legal 
estates,  which  of  the  sons  of  the  three  sons 
would  have  been  entitled  to  one  of  the 
lots? 

April  16,  1859^— Btlxs,  J.— My  Lords,  it 
would  savour  of  presumption  in  me  toapoloffixe 
to  your  Lordships  for  the  brevity  of  my  reDiies 
to  the  questions  propounded  by  your  Lordsnips 
to  the  Judges ;  but  lest  I  should  be  thougnt 
euilty  of  disrespect,  or  want  of  duty  to  the 
House,  I  may  perhaps  be  pardoned  for  stating, 
that  almost  immediately  on  the  conclusion  of 
the  arguments  I  was  compelled  to  leave  town 
for  the  Northern  Circuit,  from  which  I  have 
but  just  returned,  and  only  received  your  I«ord- 
ships*  summons  at  a  late  hour  yMterday  after- 
noon. 

In  answer  to  the  first  question,  and  for  the 

(3)  8  De  Gex,  M.  &  O.  366;  8.c  21  Law  J. 
Rep.  (n.s.)  Chanc  238 ;  23  Ibid.  1089;  14  Bca?. 
605. 
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reatont  given  in  answer  to  the  second,  I  am  of 
opinion  that  the  devise  is  capable  of  an  intelli- 
gible construction,  and  is  not  void  for  uncer- 
tainty. 

In  answer  to  the  second  question,  I  am  of 
opinion  that  the  words  *' eldest  male  lineal 
descendant  then  living"  indicate  the  person 
who  at  the  period  of  distribution  should  answer 
the  description  of  heir  male  of  the  body. 

The  learned  counsel  for  the  appellant  con- 
tend, that  they  indicate  the  one  of  all  the 
descendants  in  the  male  line  who  should  be  the 
most  advanced  in  years.  Call,  they  say,  all  the 
male  lineal  descendants  into  a  room,  and  choose 
the  eldest  person  there.  He  is  the  eldest  male 
lineal  descendant  in  the  popular  and  obvious 
sense  of  those  words.  A  plain  unlettered  man, 
they  add,  would  think  tnis  the  natural  and 
obvious  construction  of  the  words;  and  the 
question  is,  not  what  construction  a  lawyer 
would  give  to  the  words,  but  what  a  plain  man, 
such  as  the  testator,  would  understand  by  them. 

But  here  seems  to  me  to  lurk  the  capital 
fallacy  in  the  appellant's  aigument.  In  what 
language  is  this  will  written  ?  Is  it  written  in 
popular  and  colloquial  English,  or  is  it  written 
in  the  technical,  I  had  almost  said  the  scientific, 
language  of  the  law  ?  It  is  not  necessary  to 
look  beyond  the  four  comers  of  the  instrument 
to  see  that  it  is  conceived  in  language  strictly 
and  eminently  technical,  that  it  is  penned  by  a 
lawyer,  that  it  is  addressed  to  lawyers,  and  in- 
tended to  be  understood  by  lawyers  in  a  legal 
and  technical  sense. 

It  may  be,  and  no  doubt  was  the  fact,  that 
the  testator  was  not  a  lawyer;  but,  if  so,  he 
must  have  retained  a  lawyer,  and  in  that  case 
the  true  question  is  not  so  much.  What  did  the 
testator  mean  ?  as.  What  did  the  penman  whom 
he  retained  to  express  his  intentions  mean  ?  A 
testator  who  retains  a  conveyancing  counsel  to 
draw  his  will,  disposing  of  large  property,  with 
various  and  complicated  provisions,  has  a  very 
obscure,  cloudy,  and  imperfect  conception  of  tfaie 
details  of  the  instrument ;  but  his  counsel  has 
a  very  clear  and  perfect  one ;  and  the  testator 
is  bound  by  the  intention  of  his  counsel,  to  be 
collected  from  the  will.  His  counsel  is,  as  it 
were,  his  translator,  and  the  formal  existing 
trandation  of  the  testator's  instructions  into . 
technical  language  is  the  only  will.  It  is  the 
language  of  a  lawyer  addressed  to  lawyers. 
Its  technical  sense  is  its  strict  primary  accept- 
ation. 

It  seems  to  me,  therefore,  that  the  question 
is,  not  what  an  unlettered  layman  meant,  or 
what  an  unlettered  layman  would  understand 
by  this  devise,  but  what  a  lawyer  meant  and 
what  a  lawyer  would  understand. 

Now,  could  any  lawyer,  looking  at  the  will, 
deem  it  probable  that  the  testator,  or  his  coun- 
sel, in  founding  a  family,  meant  [( without  any 
clear  indication  of  such  an  intention)  to  disre- 


gard the  ordinary  course  of  limitation  when 
indicating  the  first  taker,  though  he  religiously 
adhered  to  that  course  in  the  subsequent  limi- 
tations; and  not  only  so,  but  that,  instead  of  the 
ordinary  and  usual  course,  he  should  substitute 
a  novel,  gratuitous,  capricious,  and  unreason- 
able one  ;  that  he  meant  that  the  estate  should 
go,  first,  perhaps,  to  a  very  distant  descendant, 
then  to  a  very  near  one,  and  then,  perhaps,  to 
an  intermediate  one  ? 

No  doubt,  if  the  language  of  the  devise 
clearly  indicates  an  intention  so  capricious  and 
unreasonable,  that  intention  must  prevail.  But 
surely,  when  one  considers  that  this  is  a  will 
framed  by  a  lawyer,  and  addressed  to  lawyers, 
the  intention  must  appear  very  plainly.  Now, 
does  the  language  indicate  such  an  intention  ? 

What  is  the  meaning  of  the  word  «  eldest " 
in  the  phrase  **  eldest  male  lineal  descendant"  ? 
The  word  eldest  may  have  different  meanings, 
but  its  meaning  here  is  most  satisfactorily  as- 
certained, if  it  can  be  collected  from  the  will 
itself;  and  it  seems  to  me,  not  only  that  it  can 
be  collected,  but  that  it  is  clearly  shewn  by  the 
will  itself.  The  word  *' eldest"  is  correlative 
to  the  words  **  second,  third,  and  fourth,"  and 
the  words  "second,  third,  and  fourth"  are 
the  correlatives  of  the  word  **  eldest."  If  so, 
then  the  word  *'  eldest "  means  Jirtif  and  the 
phrase  "  eldest  male  lineal  descendant "  means 
**  first  male  lineal  descendant"  Now,  if  the 
words  had  been  "  first  male  lineal  descendant," 
at  least  the  appellant's  interpretation  regarding 
the  personal  age  of  the  individual  could  have 
found  no  place. 

But,  besides  this,  in  the  strict  propriety  of 
the  English  language,  the  word  "  eldest," 
(though  its  etymology  be  the  same,)  is  not 
synonymous  with  the  word  "  oldest" ;  for  the 
word  "  eldest "  does  not  necessarily  or  even 
primarily  import  eldest  in  personal  age.  Ac- 
cording to  Dr.  Johnson,  its  primary  meaning  is 
<*  oldest,  that  has  the  right  of  primogeniture," 
and  its  secondary  meaning  is,  **  the  person  that 
has  lived  most  years" ;  and  surely  this  primary 
sense  of  the  word  is  as  a^eeable  to  the  context 
as  any  other.  Therefore  it  should  seem  that  the 
word  "eldest,"  here  taken  in  its  strict  and 
primary  acceptation,  means  **  eldest "  in  the 
order  of  primogeniture,  not  eldest  in  personal 
age. 

But  even  supposing  the  word  "  eldest "  to  be 
synonymous  witn  oldest,  it  is  by  no  means  clear 
that  it  is  to  be  taken  out  of  its  place,  and  read 
with  the  word  "  descendant,"  as  if  it  imme- 
diately preceded  that  substantive,  and  qualified 
it,  and  it  only.  On  the  contrary,  it  may  well 
and  more  naturally  be  considered  as  part  of  a 
compound  adjective,  composed  of  the  three 
woras,   eldest,   male  and  lineal.     So  read,  it 

aualifies  the  word  lineal,  as  well  as  the  word 
escendant,  denoting  no  less  the  oldest  line  than 
the  oldest  descendant  in  that  line. 
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It  has  been  objected,  that  if  the  penman  of 
the  will  had  meant  heir  male  of  the  body  he 
would  have  said  so.  But  the  formulae  using 
this  term  which  have  been  presented  to  your 
Lordships  are  far  more  circumlocutory  and  less 
compenoious  than  the  testator's  expression,  and 
perhaps  at  the  time  the  will  was  drawn  the  use 
of  the  word  heir  was  not  deemed  preferable  for 
safety  and  perspicuity,  it  being  the  testator's 
intention  to  create  estates  by  purchase. 

The  parenthesis  which  excludes  from  the 
right  to  a  conveyance  the  heirs  in  tail  male  of 
the  donees  in  tail  male  is  a  precaution  auite 
consistent  with  this  construction,  for  without 
that  precaution  the  trustees  might  have  been 
called  on  to  execute  conveyances  granting 
estates  by  purchase  in  remainder  to  a  multitude 
of  persons,  who,  looking  to  the  possible  future 
cases  of  forfeiture  by  the  ancestor,  or  debts  of 
the  ancestor,  and  fines  levied,  might  deem  it 
advantaffeous  to  have  an  estate  tail  in  remainder 
by  purchase  as  well  as  an  estate  tail  by  inhe- 
ritance. 

The  clause  relating  to  the  ri^ht  of  presenta- 
tion seems  to  me  to  fortify  this  construction. 
Lord  Eldon  seems  to  have  thought  that  it  con- 
templated a  supposed  disability  from  infancy. 
If  so,  then  the  testator  seems  to  speak  of  an 
infant  as  eldest  male  lineal  descendant,  though 
in  the  next  line  there  be  a  male  lineal  descen- 
dant of  full  age. 

For  these  and  other  reasons  of  minor  impor- 
tance it  seems  to  me,  even  if  the  case  were  not 
affected  by  any  authority,  that  the  construction 
for  which  the  respondents  contend  is  obviously 
and  clearly  the  true  construction. 

But  the  authorities  to  which  your  Lordships' 
attention  has  already  been  directed  seem  to  me 
to  lead  to  the  same  conclusion.  * 

Watson,  B. — My  Lords,  in  answer  to  the 
first  question  submitted  to  the  Judges,  I  am  of 
opinion  that  the  devise  is  not  void  for  uncer- 
tainty, but  capable  of  an  intelligible  construction. 
The  construction  of  wills  and  of  all  written 
documents  is  by  law  vested  in  the  Judges,  who 
are  bound  to  put  a  construction  and  interpret 
the  true  meaning  of  all  words  in  the  English 
language  used  in  any  written  document  Much 
doubt  and  difficulty  often  occur  in  ascertaining 
the  proper  meaning  of  words ;  but  whatever 
doubt  or  difficulty  occurs,  the  Court  or  Judge  is 
to  ascertain  and  determine  the  sense  in  which 
particular  words  or  phrases  are  used.  It  is  not 
because  there  is  much  obscurity  or  difference  of 
opinion  in  the  construction  of  a  will  that  there- 
fore it  is  void.  In  this  particular  case  I  think 
that  the  devise  in  question  is  perfectly  intelli- 
gible. Indeed  I  consider  that  the  objection  on 
the  ground  of  uncertainty  is  determined  by  the 
case  of  ThelltuMon  v.  Woodford  (4). 

(4)  4  Vcs.  227,  326. 


In  answer  to  the  second  question  submitted  to 
the  Judges,  I  am  of  opinion  that  the  son  of  the 
eldest  of  the  three  sons,  as  mentioned  in  the 
question,  would  be  entitled  to  one  of  the  lotk 
The  scheme  and  object  of  the  will  are  unusual. 
It  is  to  create  an  accumulation  of  a  large  pro- 
perty, and  then  to  divide  the  fund  into  three 
shares,  to  be  distributed  equally  between  the 
three  sons  of  the  testator  at  the  termination  of 
the  accumulation  upon  the  death  of  the  last  life. 
The  plan  was  eccentric ;  but  the  will,  framed 
for  the  purpose  of  effectuating  it,  does  not 
betray  any  eccentricity,  but  elaborately  works 
out  that  object.  The  clause  on  which  this 
question  turns  abounds  with  legal  phraseology, 
and  contains  all  the  legal  terms  used  for  Uie 
limitation  of  estates.  The  conveyance  is  to  be 
made  of  one  allotment  "to  the  eldest  male 
lineal  descendant  then  living  "  of  Peter  Tbel- 
lusson.  Looking  at  these  words,  it  is  difficult 
to  think  that  the  testator  meant  the  eldest  in 
point  of  age.  The  words  *'  eldest  descendant," 
or  "eldest  male  descendant,"  might,  if  the  rest 
of  the  will  supported  it,  bear  such  a  construction. 
But  effect  must  be  given  to  the  word  '*  lineal** ; 
and,  taking  the  words  "  eldest  male  lineal 
descendant,"  I  think  it  means  the  descendant 
who  takes  in  the  ordinary  line  of  descent.  It 
18  worthy  to  be  observed,  that  in  no  part  of  the 
will  are  the  words  **male  descendant"  or 
"eldest  male  descendant"  used  without  the 
word  "lineal." 

The  remainder  to  the  second,  third,  fourth, 
"and  all  and  every  other  male  descendant  or 
descendants  then  living,  successively  in  tail 
male,"  is  most  important,  in  this  view.  Hence 
it  would  appear  that  the  testator  used  the  word 
"  eldest "  as  synonymous  with  the  word  "  first," 
and  it  would  then  be  read  "  first  male  lineal 
descendant,"  and  would  render  the  sense  in- 
telligible. 

It  has  been  urged  that  these  words  might  be 
read,  the  second  in  point  of  age,  and  the  third 
in  point  of  age.  But  there  is  nothing  in  this 
or  m  any  other  part  of  the  will  to  shew  that  the 
words  of  number  were  used  in  any  other  than  in 
their  ordinary  sense,  and  as  they  are  commonly 
used  in  limitations  in  deeds  and  wills.  It  is  to 
be  observed  that  the  testator  limited  estates  in 
tail  male  in  his  lineal  descendants,  and  in  the 
devise  over  he  designates  the  extinction  of  such 
estates  as  "  failure  of  male  lineal  descendants." 
In  fact,  the  testator's  object  was,  that  there 
should  be,  as  near  as  could  be,  estates  tail  male 
in  each  lot  in  his  three  sons. 

My  Lords,  I  do  not  think  the  advowson  dause 
throws  any  light  on  the  case.  Although  the 
precise  point  has  never  been  directly  decided, 
although  in  Thelluston  v.  Woo^wrd^  and  OdSt 
v.  Woodford^  it  was  not  necessary  to  decide 
this,  the  main  question  on  the  will,  yet  we  have 
the  opinions  of  Mr.  Justice  Buller  and  Lord 
Eldon  on  the  points  now   in  qoestion^    and 
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which  are  entitled  to  the  greatest  possible  con- 
sideration. 

For  these  reasons,  and  for  the  reasons  and 
opinions  expressed  by  those  great  lawyers,  I 
have  come  to  the  conclusion  that  the  son  of  the 
eldest  son  mentioned  in  the  second  question 
would  be  entitled  to  this  lot. 

Bramwell,  B. — My  Lords,  in  this  case,  as 
in  others  of  a  similar  description,  the  question 
is,  what  intention  has  the  testator  expressed  by 
the  words  he  has  used  ;  in  effect,  what  is  the 
meaning  of  those  words,  that  is,  the  natural 
and  primary  meaning  ? 

Now  I  do  not  agree  with  Sir  Richard  Bethell, 
that  this  will  is  to  be  construed  without  reference 
to  legal  learning,  for  the  will  was  drawn  by  one 
who  undoubtedly  had  a  knowledge  of  the  craft. 
But  I  agree  that  the  case  ought  to  be  considered 
without  any  prepossession,  professional  or  other- 
wise, arising  out  of  the  ordinary  practice  of 
preferring  the  person  who  would  be  heir  male 
to  all  others.  Indeed  the  scheme  of  the  will 
makes  any  other  disposition  quite  as  probable. 
I  take  that  to  have  been,  to  found  three  families, 
owners  of  large  property ;  and  for  that  purpose 
to  postpone  the  period  of  enjoyment  as  far  as 
possible,  the  testator  having  no  care  or  concern 
for  any  individual  in  particular,  so  that  the 
more  uncertain  he  made  the  person  who  was  to 
take,  the  more  likely  he  made  it  that  its  enjoy- 
ment would  not  be  anticipated,  and  so  the  larger 
would  be  the  property  to  descend.  But  I  think 
this  argument  in  itself  of  the  smallest  value,  and 
worthless,  when  it  is  borne  in  mind  that  the 
nncertainty  would  have  been  still  greater  had 
he  named  the  yovngest  male  lineal  descendant 
as  taker.  And  a  consideration  of  at  least  equal 
force  points  the  other  way,  viz.,  one  or  more  of 
his  descendants  might  acquire  (as  is  the  case)  a 
title.  If  the  testator  thought  of  this,  he  probably 
would  have  wished  the  fortune  to  go  with  it. 
But  perhaps  this  did  not  occur  to  him  ;  perhaps 
he  did  not  wish  the  two  to  go  together.  This  is 
mere  speculation. 

The  words  themselves  then  must  be  construed. 
They  are,  "eldest  male  lineal  descendant." 
The  person  or  thing  named  is  a  des^cendant. 
The  other  words  are  used  to  indicate  a  quality 
or  qualities  which  he  must  possess.  Now 
**  male  lineal  "  has  been  construed  to  mean  as 
though  it  were  one  word,  signifying  **  male  in  a 
line  of  males."  With  this  construction  I  en- 
tirely agree ;  and  1  agree  that  it  may  be  read 
as  though  it  were  a  compound  word,  *'  mule 
line."  It  remains  to  construe  the  word  '*  eldest." 
It  may  seem  a  very  simple  mode,  but  I  cannot 
help  considering  the  case  thus : — *'  eldest "  is 
an  adjective ;  it  describes  a  quality  ;  it  must 
belong  to  some  substantive.  What  substantive 
is  there  in  this  sentence?  One  only,  "descen- 
dant"; with  that  then  it  ought  to  agree.  It  is 
true  that  if  "  male  lineal "  is  read  "  male  line  " 
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another  substantive  is  introduced ;  but  it  is 
used  adjectively  to  describe  a  quality,  and 
surely  it  is  not  a  reasonable  construction,  when 
there  is  a  substantive  in  a  phrase  ready  for  an 
adjective  to  agree  with,  to  hold  that  the  adjec- 
tive, instead  of  agreeing  with  it,  agrees  with  a 
substantive,  produced  out  of  another  adjective, 
and  itself  used  adjectively.  The  phrase  seems 
to  me  like  this,  "a  strong  iron  bridge";  that 
means  a  strong  bridge  made  of  iron,  not  a 
bridge  made  of  strong  iron ;  and  the  meaning 
would  be  the  same  if  the  phrase  were  a  "  strong 
iron-made  bridge,"  the  words  "iron  made" 
being  connected,  like  "male  line," and  contain- 
ing in  like  way  a  substantive.  I  have  been 
asked.  Suppose  a  man  said  he  went  over  a 
"Scotch  iron  bridge,"  what  would  he  mean? 
I  answer  that  must  depend  on  circumstances. 
If,  speaking  in  India,  he  said  he  had  dune  it  on 
that  day,  he  must  mean  a  bridge  of  Scotch  iron ; 
but  if  the  conversation  had  been  about  the  iron 
bridges  of  different  countries,  and  he  said  that 
he  had  done  it  a  year  ago,  1  should  understand 
that  he  meant  a  bridge  v.  Scotland.  It  seems 
to  me,  therefore,  that  the  natural  construction 
of  the  phrase  is  to  couple  "  eldest "  with  "  de- 
scendant," and  read  it  as  though  it  were  "  eldest 
and  male  lineal  descendant." 

Then  the  primary  meaning  of  "  eldest "  is 
oldest ;  most  old,  most  aged ;  nor  do  I  think 
any  of  the  instances  given  shew  that  the  word 
is  used  in  any  other  sense ;  eldest  man  or  de- 
scendant is  the  one  who  has  existed  for  the 
greatest  number  of  years.  Eldest  male  line  is 
that  male  line  which  has  existed  the  greatest 
number  of  years.  Eldest  parent  may  mean 
eldest  in  age,  or  eldest  qua  parent.  But  though, 
therefore,  "eldest"  in  the  phrase  "eldest  male 
line,"  if  coupled  with  line,  may  well  be  said  to 
be  used  in  its  primary  sense,  so  also  "  eldest " 
must  be  so  construed  when  cou|)led  with  "de- 
scendant." This,  therefore,  would  go  to  shew 
that  the  phrase  meant  "  that  descendant  in  the 
male  line  who  is  oldest  in  age  or  years." 

I  understand  Lord  Eldon  thought  this  to  be 
the  natural  meaning  of  the  phrase,  standing  by 
itself.  Is  there  then  anything  in  the  context 
inconsistent  with  this?  It  is  said  that  the  sub- 
sequent mention  of  two,  three,  four,  and  other 
male  lineal  descendant<<  shews  that  "  eldest  "  is 
used  synonymously  with  "  first,"  and  that  firs: 
means  worthiest,  that  is,  the  heir.  To  this  I 
do  not  agree.  The  first  word  used  is  "  eldest." 
1  take  the  next  word,  "  second,"  to  mean  second 
eldest,  and  so  on.  It  is  said,  "second  eldest" 
is  not  grammar ;  there  can  only  be  one  "  eldest." 
I  do  not  agree  in  that.  I  suppose  it  would  be 
good  grammar  to  say,  "  A,  B.  and  C  are  the 
three  oldest  men  in  the  parish."  Ifnot,  isit 
right  to  say  "  the  eldest  three"?  No;  for  that 
supposes  some  division  into  threes.  Must  we 
then  have  a  long  periphrasis  to  describe  the 
idea?     Would  it  be  wrong  to  say,  "  that  Wel- 
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Ungton  and  Napoleon  were  the  greatest  generals 
of  this  century"?  But  the  objection,  if  well 
founded,  vanishes  by  reading  "second"  as 
meaning  "second  in  age."  It  is  said  that  this 
is  to  interpolate  a  word  there,  viz.,  "  eldest "  or 
"  age."  Even  if  so,  that  is  as  legitimate  as  to 
turn  "eldest"  into  "first";  but  the  objection 
is  altogether  unfounded.  In  the  first  place,  the 
word  is  not  interpolated  by  this  construction ; 
that  is  to  say,  it  is  not  said  the  word  ought  to 
be  there;  it  is  only  said  that  "second"  is 
equivalent  to  "second  eldest."  But  further, 
the  respondents'  construction  does  interpolate  a 
word ;  they  read  the  phrase  "  eldest  male  lineal 
descendant "  as  though  it  were  "eldest  male 
line  eldest  descendant,"  or,  rather,  "first  male 
line  eldest  descendant."  It  is  in  vain  to  say 
that  the  law  would  add  that  second  "  eldest " 
for  him.  Perhaptt  so;  and  had  the  testator 
said  he  meant  his  "  descend  int  in  the  eldest 
male  line,"  probably  the  law  would  have  in- 
tended that  to  mean  "the  eldest  descendant"; 
but  such  an  expression  is  not  a  natural  one. 
The  natural  expression,  if  the  testator  had  meant 
what  the  respondents  say  he  did,  supposing  he 
had  used  something  like  the  phrase  in  question, 
would  have  been  "eldest  male  lineal  eldest 
descendant."  I  find  nothing,  therefore,  in- 
consistent with  what  seems  to  me  the  obvious 
and  natural  construction.  So  I  should  have 
thought  some  of  the  phrases  suggested  by  the 
appellant's  counsel  more  natural  than  the  one 
in  question  to  express  the  intention  that  the 
respondents  contend  for.  But,  on  the  other 
hand,  I  cannot  see  why,  if  the  testator  meant 
what  the  appellant  says  he  did,  he  should  not 
have  said  "  eldest  male  descendant  in  a  male 
line." 

Is  there  then  anything  else  in  the  will  to  ex- 
plain this  phrase?  I  think  the  parenthe  is  affords 
a  clue.  No  doubt  it  may  have  been  put  in  ex 
mnjori  cauteld,  but  it  is  to  be  taken  to  be 
operative,  and  consequently  to  except  whit 
otherwise  would  have  been  included.  Then, 
but  for  the  parenthesis,  "eldest  male  lineal 
descendant,"  "  second  and  third  "  might  have 
included  grandfather,  father,  son ;  while  an 
uncle  would  have  been  fourth,  and  his  son  fifth. 
Now,  it  is  not  conceivable  that  the  testator  con- 
sidered the  son  of  an  eldest  son  to  be  "  second  " 
in  preference  to  his  uncle,  older  than  himself. 
How  could  such  a  son  make  a  male  line  second 
to  his  father's?  The  respondents  read  the  will 
thus; — "The  first  male  line  descendant  is  to 
take ;  that  is,  the  eldest  descendant  of  the  first 
male  line,  then  the  second  male  line,  that  is, 
the  eldest  descendant  of  that  line ;  but  for  my 
p  irenthesis  I  should  mean  by  this  the  heir  male 
of  my  eldest  son  as  the  first  taker,  and  his  eldest 
son  as  the  second,  because  that  is  the  natural 
meaning  of  second  male  line."  But  it  is  not 
the  natural  meaning.  The  testator,  therefore, 
must  have  made  the  parenthetical  exception 


because  he  had  some  other  meaning,  and  not 
that  which  the  respondents  contend  for. 

Again,  if  eldest  male  lineal  descendant  is  to 
be  read  first  male  lineal  first  descendant,  the 
word  "  first "  doing  double  duty,  so  second 
should  be  read  "second  male  lineal  second 
descendant,"  which  cannot  be. 

Again,  the  advowson  clause  affords  a  clue  to 
the  meaning  of  these  words.  The  testator, 
after  providing  for  the  eldest  male  lineal  de- 
scendant in  each  son  having  successively  the 
right  of  nomination,  says,  the  trustees  are  to 
present,  if  "  no  male  lineal  descendant  "  of  any 
of  the  sons  shall  be  capable,  not  saying,  no 
"  eldest  male  lineal  descendant."  It  would 
seem,  therefore,  that  he  thought  that  if  no 
eldest  male  was  capable,  then  no  male  would 
b"*.  Now,  the  only  reason,  right  or  wrong, 
which  could  have  suggested  this  to  him,  was 
that  an  infant  could  not  present,  and  that  if  the 
eldest  male  lineal  descendants  were  infants,  all 
the  rest  must  be,  which  could  only  be  on  the 
supposition  that  eldest  meant  eldest  in  point 
of  age. 

But  I  do  not  much  rely  on  this.  I  take  the 
phrase  itself,  and  endeavour  to  find  out  its 
natural  meaning,  without  any  prepossession, 
professional  or  otherwise.  I  take  that  to  be  the 
right  course.  1  know  no  better  rule  to  be  acted 
upon  in  these  cases  than  that  stated  by  Lord 
Cran  worth,  in  Grey  v.  Pearson^  nor  a  stronger 
illustration  of  its  application  than  Trevor  v. 
Trevor^  where  words  used  by  a  testator  had 
their  natural  meaning  given  to  them,  though 
that  meaning  led  to  unusual  results,  which, 
€t  priori^  would  not  be  expected.  It  seems  to 
me  that  the  natural  and  ordinary  sense  of  the 
words  here  used,  is  that  which  I  attribute  to 
them,  and  that  the  respondents'  construction  is 
unnatural  and  forced,  and  without  sufficient 
reason  for  its  being  preferred.  V  cannot  do 
better  on  this  point  than  refer  your  Lordships  to 
Lord  Eldon's  argument,  the  very  elaboration 
and  ingenuity  of  which  to  my  mind  makes  it 
suspicious. 

I  have  not  referred  to  authorities.  No  ques- 
tion of  law  is  involved,  and  the  rule  of  construc- 
tion to  be  applied  is  not  doubtful. 

I  answer  then  your  Lordships*  second  ques- 
tion first;  viz.,  I  think  the  son  of  the  third^son 
would  have  been  entitled.  Of  course  I  answer 
the  first,  that  I  think  the  devise  is  capable  of 
an  intelligible  construction,  and  not  void  for 
uncertainty.  Nor  can  I  say,  contingently,  that 
if  my  answer  to  the  second  question  is  not 
adopted,  it  would  be  so  void,  as  I  should  say  it 
must  then  mean  what  the  respondents  say  it 
does.  I  should  only  think  it  void,  if  I  had  de- 
termined that  it  had  one  of  these  meanings,  (as 
I  feel  sure  it  has,)  but  had  no  reaaonable  cer- 
tainty which  meaning  it  had. 

My  Lords,  this  is  the  opinion  I  have  formed. 
I  offer  it  with  no  confidence  in  its  correctness. 
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Indeed,  I  think  the  nature  of  the  case  precludes 
a  positive  opinion.  No  legal  principle  is  in 
issue,  and  the  question  cannot  be  decided  by 
authority.  The  matter  to  be  determined  is, 
which  of  two  interpretations  is  to  be  given  to 
words  that  may  have,  though  they  are  not  the 
fittest  to  express,  either  meaning. 

WiLL£8,  J. — My  Lords,  upon  the  fir^t  ques- 
tion put  to  the  Judges  I  am  of  opinion  that  the 
devise  is  capable  of  an  intelligible  construction, 
and  is  not  void  for  uncertainty.  What  that  con- 
struction is  will  appear  by  my  answer  to  the 
second  question. 

Upon  the  second  question,  I  am  of  opinion 
that  the  son  of  the  eldest  son  would  be  entitled. 

It  appears  to  me  that  the  expression  **the 
eldest  male  lineal  descendant  then  living  "is 
not  a  mere  description  of  the  individual  as 
descendant  oldest  in  point  of  age  and  of  the 
male  sex.  Such  a  construction  would  exclude 
altogether  from  consideration  the  word  **  lineal," 
or  would  treat  it  as  supeifluous.  It  is  therefore 
a  construction  to  be  rejected,  if  the  language 
used  be  capable  of  being  otherwise  con^tiued, 
so  as  to  give  effect  to  the  word  '*  lineal  ":  and 
the  language  is  capable  of  being  so  construed 
by  reading  it  as  a  defrcription  or  rather  defini- 
tion of  the  individual  who  is  to  take,  by  refer- 
ence, not  merely  to  his  personal  qualities,  but 
also  to  those  of  a  line  which  he  is  to  reprebtnt, 
viz.,  as  **  eldest  male  descendant  of  the  eldest 
male  line."  So  to  interpret  the  phrase  dots  no 
violence  to  the  words  used,  and  it  is  necessary 
so  to  interpret  it,  in  order  that  one  of  those 
words,  *'  lineal,"  should  work  somewhat,  and 
be  not  "idle  and  frivolous,"  contrary  to  the 
maxim,  verba  aliquid  vperari  debeht;  virba  cum 
fffectu  sunt  accipienda. 

It  can  hardly  be  a  matter  of  serious  doubt 
that  the  words  do  to  some  extent  contain  a  de- 
finition of  the  line  which  the  individual  is  to 
represent.  He  is  to  be  male  of  a  line  of  males. 
The  word  *'  male"  applies  to  the  individual  and 
also  to  the  line.  This  is  an  effect  of  the  use  of 
the  word  "lineal,"  expanding  the  operation  of 
the  word  "  male,"  and  causing  it  to  apply  to  the 
line  which  the  individual  is  to  represent  as  well 
as  to  the  individual  himself,  and  so  to  restrict  the 
class  in  which  the  individual  is  to  be  sought  to 
males  deriving  through  males. 

If,  then,  the  word  "lineal "  have  the  opera- 
tion above  referred  to  upon  the  preceding  word 
"male,"  so  as  to  make  that  word  describe  the 
line  as  well  as  the  individual,  it  must  equally 
have  that  operation  upon  the  word  "eldest" 
which  precedes  "  male,"  and  so  make  "  eldest- 
male  "  describe  the  line  as  well  as  the  indi- 
vidual. "  Male  "  may  be  applied  to  an  indi- 
vidual or  to  a  line;  so  equally  may  "eldest." 
No  peculiar  elective  affinity  exists  between  the 
woras  "  male  "  and  "  lineal,"  or  the  ideas  which 
they  exprcfcfi  to  make  the  latter,  as  it  were, 


select,  and  seize  upon  the  former,  and  detach  it 
from  the  other  portion  of  the  compound  adjective 
"eldest-male-lineal,"  aitd  so  convert  it  alone 
into  a  description  of  the  line  in  which  the  iudi- 
V  idual  is  to  be  sought,  as  well  as  of  the  individual 
himsiclf,  leaving  the  other  descriptive  word, 
"eldest,"  to  designate  only  a  personal  quality 
of  the  individual,  apart  from  and  independent 
of  such  line.  Why,  then,  should  this  limited 
effect  be  arbitrarily  imposed  upon  the  word 
"lineal  "  by  an  artificial  constiuction,  when  the 
result  would  be  to  reject  that  which  ought 
rather  to  be  sought  after,  viz  ,  a  definition,  open 
to  no  doubt,  of  the  very  individual  who  is  to 
take,  by  reference  to  a  known  and  usual  mode 
of  selection,  and  unnecessarily  to  adopt  a 
strange  mode  of  selection  by  accident,  open 
to  doubt  and  litigation,  from  amongst  a  crowd. 
I  say  accident,  and  accident,  moreover,  not 
tending  to  effect  any  intention  of  the  testator, 
because  there  is  no  limit  of  age  mentioned,  and 
the  accumulation  during  a  minority  might  even 
advance  the  object  apparently  in  view. 

The  only  consistent  mode  of  construction, 
therefoie,  is  to  give  the  word  "lineal"  tqual 
effect  upon  each  part  of  the  description,  "  eldest 
male,"  and  to  hold  that  the  conjoint  effect  of 
the  words  " eldest  male-lineal  descendant"  is 
to  express  and  designate  the  "  eldest  male  de- 
scendant of  the  eldest  male  line." 

This  is  an  intelligible  ccnstiuction.  It  avoids 
the  absurdity  and  the  uncertainty  of  the  other 
constructions  which  may  be  suggested ;  and  it 
is  sanctioned  by  the  great  authority  of  Lord 
Eldon,  who,  considering  the  case  from  a  dif- 
ferent point  of  view,  gave  his  opinion  at  large 
upon  the  construction  of  this  will,  in  a  judg- 
ment which  is,  I  venture  to  think,  as  conclusive, 
and,  allowing  for  inaccuracies  of  tradition,  »s 
clearly  expressed  a  document  as  I  have  ever 
had  the  advantage  of  reading —  Oddie  v.  Wood- 
ford. 

I  therefore  conclude  in  favour  of  the  son  of 
the  eldest  son. 

Crcmpton,  J. — My  Lords,  I  think  that  the 
devise  in  question  is  capable  of  an  intelligible 
construction,  and  is  not  void  for  uncertainty, 
and  that  in  the  event  suggested  in  the  second 
question  the  son  of  the  eldest  son,  though 
younger  in  years,  would  take  in  preference  to 
the  sons  of  the  younger  brothers. 

If  the  phrase  "  eldest  male  lineal  descendant" 
stood  alone,  I  should  be  very  much  inclined  to 
think  that  it  meant  the  first  in  male  lineal 
descent,  as  I  think  the  word  "  eldest  "  in  such 
a  disposition,  and  with  reference  to  such  a 
subject-matter,  and  used  in  such  a  phrase, 
points  to  the  eldest  in  descent,  and  not  to  the 
"  oldest "  in  years ;  but  when  considered  as 
a  part  of  one  entire  set  of  limitations  to  the 
elaest  male  lineal  descendant,  with  remainder 
to  the  second,  third,  &c.  male  lineal  descendant 
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successively  in  tail  male,  it  seems  to  me  deer 
that  the  word  ''eldest"  is  used  in  the  sense  of 
**Jjrsf/*  and  as  correlative  to  the  words 
** second,"  "third," &c. 

Suppose  that  the  limitations  now  in  question 
had  begun  with  a  devise  to  the  second  male 
lineal  descendant,  with  remainder  to  the  third, 
fourth^  &c.  successively,  there  could,  I  think, 
have  been  no  doubt  that  the  order  of  succession 
was  meant  by  the  numerical  words  "  second," 
*'  third,"  &c.  And  it  seems  to  me  that  the 
words  "second,"  "third,"  &c.  clearly  shew 
that  the  word  "eldest"  is  used,  in  a  sense 
which  it  may  well  bear,  as  the  first  in  succes- 
sion, according  to  the  authorities  referred  to 
at  your  Lordships'  bar.  Either  it  must  be  so 
construed,  or  else  the  word  "eldest"  must  be 
inserted  after  every  numeral,  and  it  must  be 
read  second  eldest,  third  eldest,  &c. ;  and  this 
appears  to  me  to  be  straining  the  words  much 
more  than  would  be  done  by  construing  the 
word"eldest  /'in  a  sense  in  which  it  is  often  used 
in  such  matters,  as  meaning  first  in  the  order 
of  succession.  The  word  "  eldest "  being  cor- 
relative to  the  word  "  second  "  must  either  be 
construed  to  be  "  first,"  so  as  to  have  the  same 
numerical  meaning  as  the  words  "  second," 
"third,"  &c.,  or  else  the  word  "  eldest"  must 
be  inserted  after  every  numeral.  And  I  cannot 
help  thinking  that  if  the  testator  had  in  his 
contemplation  the  relative  age  of  the  descen- 
dants, inter  se,  the  words  "  second  oldest,"  &c. 
would  have  been  used. 

The  construction  I  adopt  seems  to  me  much 
more  consistent  with  the  rest  of  the  will  and 
with  common  sense  than  the  other  construction, 
and  also  more  consistent  with  the  previous  de« 
termination  of  your  Lordships'  House;  and  it  is 
supported  by  the  very  strong  authority  of  most 
eminent  Judges,  who  have  considered  this  will 
judicially,  and  whose  opinions  in  matters  of  this 
kind  are  entitled  to  the  greatest  weight. 

The  will,  however  justly  to  be  disapproved 
of,  is  not  an  inconsistent  will,  or  a  will  without 
certain  defined  objects,  which  are,  to  make  the 
property  as  large  as  possible,  by  continuing  the 
accumulation  as  long  as  the  rules  of  law  would 
permit,  and  afterwards  to  constitute  three  large 
family  estates  in  the  line  of  the  testator's  three 
sons.  And  every  provision  in  the  will  is  con- 
sistent with  the  intention  of  the  estate  going  in 
the  line  of  the  three  sons  in  the  usual  course  of 
succession  to  landed  estates. 

The  testator's  object  seems  to  me  clearly  to 
have  been,  to  give  an  estate  tail  to  the  person 
who  would  have  taken  it  if  he  could  have 
limited  the  estates  so  as  to  go  in  the  usual 
course  of  strict  settlement,  and  as  this  would 
have  prevented  the  provision  for  accumulation, 
he  postponed  the  vesting  of  the  estate  tail  as 
long  as  he  could ;  but  I  see  no  reason  to  sup- 
pose that  he  had  any  intention  that  the  estates 
should  not  go   in   the   regular  line  of  family 


descent.  The  necessity  for  the  postponement 
to  effect  the  object  of  accumulation  seems  to  me 
sufficiently  to  explain  the  object  of  the  testator 
in  this  respect;  and,  judging  from  the  general 
object  of  the  will,  I  should  say,  that  the  con- 
struction that  eldest  means  first,  b  a  much 
more  probable  one  than  that  by  which  the  line 
of  succession  is  altogether  disregarded,  and  the 
very  fantastical  notion  introduced,  of  the  oldest 
in  point  of  years  among  all  the  descendants  of 
each  son  taking  in  succession  according  to  the 
number  of  their  years. 

It  seems  to  me  that,  both  in  common  sense 
and  according  to  your  Lordships'  former  deci- 
sion, and  especially  when  reference  is  had  to 
the  succeeding  limitations  to  the  sons  in  nume> 
rical  succession,  the  phrase  is  not  to  be  con- 
strued by  searching  for  the  descendant  who  is 
oldest,  who  is  a  male,  and  who  is  lineal ;  that 
is,  the  person  who  answers  the  description 
pointed  out  by  each  of  these  epithets,  or  else 
the  party  claiming  through  a  female  must  have 
been  entitled.  He  was  oldest,  he  was  a  male, 
he  was  lineal,  and  he  was  a  descendant.  This 
House,  however,  most  properly  looked  at  the 
meaning  of  the  phrase  taken  tog<^ther  as  appli- 
cable to  the  subject-matter,  and  held  that  the 
expression  meant  in  the  male  line  of  descent. 

In  such  a  phrase,  "eldest"  seems  to  me 
clearly  to  mean  the  eldest  descendant  in  the 
eldest  branch  or  line,  and  the  phrase  does  not 
seem  to  me  by  any  means  an  inapt  one  to 
express  that  the  testator  meant  the  eldest  in 
that  sense.  And  I  do  not  think  the  phrase  can 
fairly  be  applied  to  a  person  who  is  not  eldest 
in  lineal  course  of  descent  If  it  were  not  for 
the  doubts  that  have  been  expressed  on  this 
occasion,  I  should  have  thought  it  superfluous 
care  to  express  by  the  repetition  of  the  word 
"  eldest "  that  he  was  to  be  eldest  in  the  eldest 
line. 

It  was  said,  indeed,  that  the  devise  might 
have  been  to  the  party  who  should  be  heir  male 
at  the  period  of  distribution.  But  there  seems 
to  have  been  quite  sufficient  cause  for  avoiding 
that  mode  of  limitation,  by  reason  of  the  ddnbta 
that  had  existed  with  reference  to  that  expres- 
sion. And  the  other  modes  which  have  been 
suggested  at  the  Bar  as  more  proper  convey- 
ancing modes  of  effecting  the  purpose,  aa  far  as 
I  could  follow  them,  certainly  appeared  to  me 
very  much  involved  in  words,  and  of  great  com- 
plexity, and  by  no  means  so  simple  or  natural 
a  way  of  expressing  what  seems  to  be  the 
intention  as  the  one  actually  used. 

When  your  Lordships'  House  has  decided 
that  the  phrase  in  question  relates  to  the  course 
and  line  of  descent  so  as  to  exclude  males 
claiming  through  females,  though  male,  though 
lineal,  and  though  descendants,  and  when,  on 
the  first  occasion  when  this  will  received  a 
judicial  consideration,  the  two  learned  Judges 
and  the  Lord  Chancellor  evidently  construed 
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thf  phrase  as  I  am  dow  doing,  and  when  that 
most  eminent  person  in  matters  of  this  kind, 
Lord  Eldon,  in  coming  to  a  decision,  adopted 
the  same  constniction,  and  acted  upon  it  as  the 
main  ratio  decidendi  of  the  very  question  before 
him,  and  that  decision  was  confirmed  by  this 
House,  I  own  that  I  think  the  weight  of  autho- 
rity very  great  in  this  case. 

Lord  Eldon  appears  to  have  taken  great 
pains  in  considering  the  question  ;  and  I  do  not 
think  his  judgment  entitled  to  the  less  weight 
from  the  expressions  which  he  uses  as  to  the 
case  being  one  of  difficulty.  There  is,  more- 
over, great  weight,  I  think,  in  the  observation 
made  by  Mr.  Rolt,  that  Lord  Eldon's  difficulty 
arose  from  the  period  of  distribution  being 
delayed  until  the  death  of  certain  female  issue, 
and  that  he  solves  the  doubt  he  had  by  the  con- 
clusion he  arrived  at  with  reference  to  the  con- 
struction of  the  phrase  now  under  your  Lord- 
ships' consideration,  and  as  to  which  he  appears 
to  me  to  express  a  clear  and  decided  opinion  on 
the  very  point  now  before  this  House. 

The  counsel  for  the  appellant  relied  greatly 
upon  the  parenthesis  in  the  clause  in  question 
This  appears  to  me  in  no  respect  to  support 
their  argument,  but,  if  anything,  to  be  in  favour 
of  the  other  view.  It  says,  in  effect,  the  con- 
veyance shall  be  made  in  tail  male  to  the  eldest 
lineal  descendant,  and  then  there  shall  be 
remainders  to  the  second,  third,  &c.;  but  mind, 
when  I  say  remainder  to  the  second,  I  do  not 
mean  you  to  limit  the  estate  in  remainder, 
exempli  gratid,  to  the  son  of  the  party  who  takes 
the  tirst  estate,  as  he  would  take  as  heir  in  tail 
under  the  estate  tail  which  I  wish  to  constitute. 

The  parenthesis  was  perhaps  in  strictness  of 
words  necessary,  supposing  the  construction  to 
have  no  reference  to  the  relative  ages,  for  the 
son  might  be  the  second  male  lineal  descendant 
after  his  father,  the  first;  and  therefore  the 
testator  says,  the  remainders  are  not  to  be  made 
to  such  descendants  as  would  take  the  estate 
tail  by  descent  as  heirs  in  tail ;  and  this  proviso 
seems  to  me  rather  to  favour  the  case  of  the 
respondents,  as  if,  according  to  their  argument, 
the  meaning  is,  the  first,  second,  &c.,  without 
relation  to  age,  it  was  very  probable  that  the 
first  and  other  takers  might  have  sons,  probably 
younger  than  many  of  their  uncles,  or  members 
of  the  collateral  branches,  who  would,  though 
younger,  have  been  the  next  in  the  line  of  male 
Uneal  succession. 

I  cannot  see  that  the  advowson  clause,  so 
much  relied  on  by  the  appellant,  throws  any 
clear  light  on  the  question  before  your  Lord- 
ships. In  that  clause  provision  is  made  for  the 
nomination  to  the  advowsons  before  the  time 
for  the  division  of  the  estates  ;  and  as  it  could 
not  be  ascertained  to  which  of  the  three  families 
the  advowson  would  belong,  and  which  would 
have  the  right  to  the  particular  presentation, 
and  as  the  value  of  such  right  of  presentation 


would  not  properly  be  the  subject  of  accumula- 
tion, the  testator  gives  it  in  rotation  amongst 
his  sons,  and  after  his  sons'  death  to  the  parlies 
who  should  be  his  male  lineal  descendants,  one 
representing  each  line,  although  the  period  for 
the  accumulation  ceasing  had  not  arrived.  It 
is  to  go  in  rotation  amongst  the  three  sons  whom 
the  testator  may  be  supposed  to  have  known  to 
be  capable  of  nominating ;  but  if  they  are  dead, 
then  it  is  to  go  in  rotation  amongst  the  three 
persons  who  then  fill  the  character  and  relation 
of  eldest  male  lineal  descendant,  and  if  one  of 
these  three  is  incapable  he  loses  his  turn,  and  it 
goes,  not  to  the  next  in  order  in  that  line,  but 
to  the  representative  of  the  second  or  next  line. 
If  the  want  of  capacity  is  to  be  understood  as 
referring  to  infancy  only,  it  would  seem  to  be 
rather  in  favour  of  the  respondents'  construc- 
tion, as  it  would  seem  to  suppose  that  the  person 
being  male  lineal  descendant  was  likely  to  be 
an  infant. 

But,  my  Lords,  I  confess  that  the  construc- 
tion attempted  to  be  put  upon  this  will  appears 
to  me  to  make  its  provisions  so  fantastical  and 
absurd  that  your  Lordships  ought  not  to  adopt 
it,  unless  forced  by  a  most  clear  manifestation 
of  the  testator's  intention  expressed  on  the  face 
of  the  will.  The  construction,  as  illustrated  at 
the  Bar,  by  supposing  that  all  the  descendants 
are  to  be  put  into  a  large  room,  and  that  the 
oldest  in  years  is  to  be  picked  out,  and  the 
second  oldest,  and  soon,  seems  to  me  to  warrant 
the  remark  of  Lord  Eldon,  that  it  went  far  to 
make  him  hold  up  his  hands  and  say,  "  Could 
it  be  possible  he  meant  this  ?  "  What  kind  of  a 
settlement  is  to  be  made  ?  You  are  to  take  the 
oldest,  say  an  uncle  of  the  direct  male  lineal 
descendant,  being  the  tenth  brother  of  the 
father  of  the  real  lineal  descendant,  and  then 
you  may  jump  back  to  a  cousin  or  son  of  the 
fifth  brother  of  his  father ;  go  again  to  an  uncle, 
the  second  brother  of  the  father ;  and  then  jump 
again  to  a  remote  aged  cousin.  Well  might 
Lord  Eldon  remark  on  the  strangeness  to  con- 
veyancers of  such  a  settlement. 

We  are  told,  indeed,  that  our  minds  are  not 
to  be  in  the  conveyancing  groove,  and  it  is 
thrown  out  that  the  less  we  attend  to  the 
opinions  of  persons  who  have  been  in  the  habit 
of  construing  wills  and  marriage  settlements 
the  more  likely  we  are  to  be  right,  and  we  are 
warned  particularly  against  paying  any  respect 
to  the  extraordinary  legal  attainments  of  minds 
like  Lord  Eldon 's.  But,  my  Lords,  I  utterly 
protest  against  the  doctrine  that  in  construing  a 
will  of  this  or  any  other  description  we  are  to 
divest  our  minds  of  all  conveyancing  knowledge, 
and  more  especially  of  the  knowledge  which 
every  toleraoly  informed  person  has  of  the 
mode  in  which  property  descends  in  this 
country.  Not  that  I  think  that  any  peculiar 
legal  knowledge  is  required  for  the  construction 
of  the  clause  in  question,  for   I  believe  that 
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ordinary  persons  reading,  either  in  a  will  or 
deed,  or  a  novel,  that  an  estate  was  to  go  to  a 
man's  eldest  male  lineal  descendant,  and  so  on 
in  succession  to  the  second,  third,  and  fourth, 
&c.,  would  understand  that  it  was  to  go  accord* 
ing  to  the  lineal  course  of  succession,  and  would 
never  fancy  the  meaning  to  be  that  it  should 
go  to  the  oldest  man  among  the  descendants. 
And  this  would,  I  think,  be  the  ordinary  pri- 
mary common-sense  meaning  which  a  person 
of  ordinary  understanding  and  information 
would  put  upon  the  phrase. 

My  Lords,  we  have  heard  a  great  deal  about 
taking  words  in  their  plain  ordinary  sense,  and 
I  quite  agree  to  that  rule,  when  properly  under- 
stood and  rightly  applied  ;  but  tnat  rule  means 
that  words  are  to  be  taken  in  their  plain  ordi- 
nary sense  with  reference  to  the  subject-matter 
in  the  instrument  to  be  construed.  Taking  hold 
of  a  particular  word,  and  giving  it  the  meaning 
which  it  most  often  bears,  will  lead  into  great 
mistakes,  if  we  do  not  remember  that  the  rule 
must  refer  to  the  meaning  it  bears  with  reference 
to  the  subject-matter.  Construing  **  eldest  "  in 
a  disposition  like  the  present  in  the  sense  of 
oldest  in  years  inter  se  appears  to  ine  to 
resemble  the  observation  of  the  clown  in  the 
old  play,  who,  in  answer  to  the  inquiry, 
**  Which  is  the  Queen's  High  Constable?" 
replies,  ''Why,  the  tallest  man,  to  be  sure"; 
and  numerous  illustrations  might  be  given  of 
the  use  of  epithets  generally  bearing  a  particular 
meaning,  which,  in  reference  to  another  sub- 
ject, have  always  what  may  be  called  in  one 
seose  a  secondary  or  derivative  meaning,  but 
which,  when  applied  to  a  particular  subject- 
matter,  can  only  be  understood  in  such  secondary 
or  derivative  sense. 

I  think,  then,  that  with  reference  to  such  a 
difposition  as  the  present,  the  words  **  eldest 
male  lineal  descendant "  would  be  understood 
either  in  a  popular  or  legal  sense,  as  clearly 
pointing  out  the  eldest  or  first  in  the  line  of 
male  descent;  and  that  if  there  could  be  any 
doubt,  the  way  in  which  the  remainders  are 
limited  to  the  second,  third,  fourth,  &c.  in 
succession  in  numerical  order  clearly  shews  that 
numerical  succession  is  intended,  and  demon- 
strates that  by  the  '*  eldest"  is  meant  the  first, 
as  used  in  relation  to  the  second,  third,  fourth, 
&c.  immediately  following;  and  I  think  that 
the  argument  in  favour  of  this  construction  is 
not  weakened,  but  if  at  all  affected  is  strength- 
ened, by  the  parenthesis,  and  that  the  clause  as 
to  advowsons  does  not  weaken  the  argument  in 
favour  of  the  respondents'  construction.  I 
think  also  that,  looking  to  the  whole  will,  the 
construction  by  which  the  estate  goes,  as  it 
would  have  done  if  the  estate  tail  had  com- 
menced earlier  in  the  course  of  succession,  is 
the  one  in  accordance  with  the  general  scope 
of  the  will.  And  I  think  that  the  construction 
according  to  which  all  the  parties  are  to  be 


collected,  and  the  remainders  limited  according 
to  the  relative  age  of  the  descendants,  and  the 
estate  is  to  jump  about  from  one  of  the  branches 
to  another  in  the  way  proposed,  is  so  fantastical, 
unheard  of,  and  inconsistent  with  the  clear 
intention  of  the  testator  to  make  three  family 
estates  to  descend  in  tail  male  to  the  descen- 
dants of  each  of  his  three  sons,  as  not  to  be  fit 
to  be  adopted  by  your  Lordships,  without  the 
clearest  possible  words  incapable  of  any  other 
rational  construction. 

For  these  reasons  I  answer  your  Lordships* 
questions  by  saying,  that  I  think  the  devise  in 
question  capable  of  an  intelligible  construction, 
and  not  void  for  uncertainty ;  and,  secondly, 
that  in  the  event  supposed  in  the  second  ques- 
tion, the  son  under  age  of  the  eldest  of  the  sons 
of  Peter  Isaac  Thellusson  would  have  been 
entitled  to  one  of  the  lots. 

Martin,  B. — Assuming  the  devise  upon 
which  the  questions  proposed  by  your  Lord* 
ships  arise  not  to  be  void  for  uncertainty,  the 
point  is,  whether  the  words  eldest  male  lineal 
descendant  living  at  the  death  of  certain 
persons  described  in  the  will  designate  the  male 
lineal  descendant  then  eldest  in  blood  inherit- 
able by  descent,  or  the  male  lineal  descendant 
then  eldest  in  age.  It  was  contended  on  behalf 
of  the  respondents,  that  the  point  has  been  con- 
cluded by  the  judgment  of  tnis  House  in  Oddie 
V.  Woodford.  It  seems  to  me  quite  clear  that 
it  was  not.  The  litigation  in  Oddie  v.  Woodford 
was  upon  what  has  been  called  the  advowson 
clause.  One  claimant  was  Henry  Hoyle  Oddie, 
the  grandson  and  only  male  descendant  of 
George,  the  testator's  second  son,  through  a 
daughter,  who  therefore  combined  in  himself 
eldership  both  in  blood  and  in  age.  The  other 
claimant  was  Charles,  the  eldest  son  of  the 
testator's  third  son,  Charles,  who  also  combined 
in  himself  eldership  in  blood  and  in  age.  It  is 
therefore  impossible  that  it  could  then  have 
been  judicially  decided,  and  the  opinion  of  Lord 
Eldon  was  of  necessity  extra-judicial. 

The  rule  of  law  as  to  the  construction  of 
wills  was  agreed  on  at  your  Lordships'  ^t. 
The  cases  of  Scariabrick  v.  SkelmersdaU, 
Livesey  v.  Livesey,  Toumt  v.  Wenlwortk,  and 
Grey  v.  Pearton,  were  referred  to.  The  rule 
approved  of  and  adopted  in  all  these  cases  is  in 
truth  the  second  proposition  laid  down  by  Sir 
James  Wigram  in  his  Treatise ;  viz.»  **  Th^t 
when  there  is  nothing  in  the  context  of  a  will 
from  which  it  is  apparent  that  a  testator  has 
used  the  words  in  which  he  has  expressed  him- 
self in  any  other  sense  than  their  strict  and 
primary  sense,  and  when  the  words  so  inter- 
preted are  sensible  with  reference  to  extrinsic 
circumstances,  it  is  an  inflexible  rule  of  con- 
struction that  the  words  in  the  will  shall  be 
interpreted  in  their  strict  and  primary  sense, 
and  in  no  other,  although  they  may  be    capa- 
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ble  of  some  popular  or  secondary  interpreta- 
tion." 

No  direct  authority  has  been  found,  nor  was 
one  likely  to  be.  Lord  Eldon,  in  speaking  of 
this  will,  says,  *'  Mr.  Thellus9on  took  into  his 
head  what  never  entered  into  the  head  of  any 
one  before." 

As  regards  the  will  itself,  it  seems  to  me  to 
have  been  prepared  with  great  care  by  a  person 
well  acquainted  with  the  subject,  and,  there- 
fore, of  the  character  to  which  the  above  rule  of 
construction  ought  to  be  strictly  applied. 

The  expression  *'  eldest  male  lineal  descen- 
dant "  has  not  been  found  in  any  will  which 
had  been  the  subject  of  judicial  construction 
before  the  date  of  Mr.  I'hellusson's  will,  and 
appears  to  have  been  deliberately  adopted.  The 
words  upon  which  the  construction  is  to  be 
given  are  repeated  three  times,  and  the  expres- 
sion ** eldest , male  lineal  descendant"  is  used 
in  every  place  where  it  is  at  all  applicable. 

Wherfe  it  first  occurs,  the  words  are  words  of 
purchase.  They  are  a  descripfio  perscmtp  ;  the 
description  of  an  individual  who  is  to  take  as 
purchaser  an  estate  in  tail  male  at  a  future 
period  of  time.  The  first  question  is,  what  is 
their  strict  and  primary  sense  or  meaning?  The 
description  is  composed  of  a  substantive  and 
three  adjectives.  The  meaning  of  the  substan- 
tive **  descendant "  is  clear.  It  means,  as  re- 
gards the  first  of  the  two  parts  into  which  the 
property  is  now  to  be  divided  (and  the  question 
is  the  same  as  to  both),  all  who  proceed  from 
the  body  of  Peter  Isaac,  the  eldest  son,  and  in- 
cludes both  the  claimants.  If  authority  were 
required  for  this  it  will  be  found  in  Crossly  v. 
Clare.  The  three  adjectives  *'  eldest  male 
lineal  "  have  been  dealt  with  in  the  argument 
in  two  ways:  first,  separately;  and  secondly, 
conjointly.  The  words  "  male  lineal  "  have 
already  received  a  judicial  construction  in  this 
House,  viz.,  that  they  describe  a  male  through 
a  line  of  males ;  thus  far,  therefore,  the  point 
is  concluded.  But  this  description  also  includes 
both  claimants.  They  are  both  males  through 
lines  of  males.  The  question  now  under  con- 
sideration, therefore,  depends  upon  the  meaning 
of  the  word  "eldest."  It  seems  clear  that  its 
primary  meaning  is  oldest  in  age;  the  diction- 
aries  are  generally  to  this  effect,  and  the  legal 
authorities  are  the  same.  Lord  Eldon  says,  in 
Oddie  V.  Woodford,  primd  facie  it  denotes  age ; 
po  also  the  Termes  de  la  Ley.  In  Lord  Coke's 
Commentary  upon  the  245th  section  of  Little- 
ton^  he  states  that  the  enitia  pars^  or  part  of  the 
elder  in  coparceny,  belongs  to  the  eldest  in  age 
At  the  death  of  the  ancestor,  and  if  the  eldest 
daughter  dies  in  the  lifetime  of  the  parent, 
leaving  a  child,  the  eldest  daughter  living  at 
he  time  of  the  death  shall  have  the  choice, 
and  not  the  child  of  the  eldest  daughter.  So 
also  in  the  Case  of  Tanistry  (5),  where  the 
(5)  Sir  John  Davis*  Reports,  55. 


question  was,  as  to  a  custom  that  land  should 
descend  *•  to  the  eldest  "  and  ♦♦  most  worthy 
man  of  the  blood  and  name  of  him  who  died 
seised,"  it  is  said,  that  eldest  means  priority  in 
point  of  time. 

It  therefore  seems  that  the  words  "eldest 
male  lineal  descendant,"  in  their  strict  and  pri- 
mary sense,  taken  simpliciter,  and  as  of  them- 
selves, mean  the  male  descendant  in  a  line  of 
males  who  was  eldest  in  age  at  the  appointed 
period  of  time.  But  it  was  argued  that  the 
three  adjectives  together  meant  as  a  descripfio 
personee  the  individual  who  was  then  heir  of 
the  body  of  Peter  Isaac  in  tail  male.  None  of 
the  words,  however,  are  technical  words.  The 
word  ••  lineal  "  has  no  peculiar  meaning  in  the 
law.  A  meaning  and  construction  have  been 
already  given  to  it  by  a  judgment  of  this  House. 
No  case  was  cited  where  any  such  construction 
was  ever  given ;  and  in  my  opinion,  taken  in 
their  strict  and  primary  sense,  the  above  is 
their  meaning;  and  it  will  be  seen  hereafter 
that  Lord  Eldon  more  than  once  states  that 
this  is  their  primary  meaning. 

It  was  argued  that  if  an  estate  was  devised  to 
A.  and  his  eldest  male  lineal  descendant,  it 
would  give  A.  an  estate  in  tail  male.  Assuming 
this  to  be  the  legal  construction  of  such  a  devise, 
the  words  would  be  words  of  limitation,  not 
words  of  purchase  ;  and  the  distinction  between 
words  more  strongly  pointing  to  eldership  in 
blood  than  "eldest  male  lineal  descendant," 
where  used  as  words  of  purchase  or  as  words  of 
limitation,  is  pointed  out  in  Lord  Coke's  Com- 
mentary upon  the  2nd  section  of  LiltleUnif 
10  6.  He  says,  if  there  were  two  brothers,  A. 
and  B.,  and  B.  had  two  sons,  C.  and  D.,  and 
died,  and  C.  died,  leaving  issue,  and  an  estate 
for  life  were  made  to  A.,  remainder  to  his  next 
of  blood  in  fee,  D.  would  take  the  remainder, 
because  he  was  next  of  blood,  and  capable,  by 
purchase, .although  the  issue  of  C.  was  next  of 
blood  inheritable  by  descent 

The  next  question  which  arises  upon  the 
application  of  the  above  rule  or  canon  of  con- 
struction is,  whether  it  appears  from  the  con- 
text that  the  testator  used  the  words  in  other 
than  their  strict  and  primary  sense.  The 
clause  of  the  will  consists  in  a  direction  "  that 
the  property  shall  be  conveyed  to  the  use  of 
the  eldest  male  lineal  descendant  then  living 
(that  is  to  say,  living  at  the  termination  of  the 
accumulation)  of  my  son  Peter  Isaac  in  tail 
male,  with  remainder  to  the  second,  third, 
fourth,  and  all  and  every  other  male  lineal 
descendant  or  descendants  then  living  (who 
shall  be  incapable  of  taking  as  heir  in  tail  male 
of  any  of  the  persons  to  whom  a  prior  estate 
was  thereby  directed  to  be  limited)  of  my  said 
son  Peter  Isaac  successively  in  tail  male." 
These  words  will  be  found  in  page  27  of  the 
joint  Appendix,  and  certain  of  them,  upon 
which    much   argument  and    reasoning    were 
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iirged,  are  printed  in  a  parenthesis.  Whether 
they  were  so  written  in  the  will  is  not  stated. 
The  present  question  is,  whether  the  context 
affords  aid  to  either  of  the  constructions  con- 
tended for,  or  is  equally  consistent  with  both. 

The  respondents  contend  that  the  words  and 
context  together  express  the  intention  that  at 
the  appointed  time  an  estate  in  tail  male  by 
purchase  should  be  given  to  the  male  descen- 
dant of  Peter  Isaac,  eldest  in  blood  inheritable 
by  descent,  which  limitation  was  to  include  all 
the  descendants  of  this  individual,  born  or 
unborn ;  that  the  second  estate  tail  should  be 
given  to  his  second  brother,  if  be  had  one,  and 
so  on  to  his  other  brothers,  and  his  uncles  and 
male  cousins,  descendants  of  Peter  Isaac  by 
f^eniority  in  blood,  inheritable  descent  being 
always  observed ;  and  that  it  was  immaterial 
whether  the  first  taker  was  an  infant,  and  the 
next  a  man  of  full  age  ;  and  the  alleged  natural 
favour  towards  the  elder  in  blood  was  urged  in 
support  of  this  view. 

On  the  other  hand,  it  was  contended  that  the 
context  shewed  that  the  intention  was  that  at 
the  appointed  time  all  the  male  descendants  of 
Peter  Isaac  should  be  marshalled ;  that  the 
eldest  in  age  should  be  ascertained,  and  an 
estate  in  tail  male  conveyed  to  him,  which  was 
to  include  all  his  descendants,  born  and  unborn  ; 
that  the  second  estate  in  tail  male  should  be 
limited  to  the  next  eldest  descendant,  excluding 
the  issue  of  the  first  taker,  and  so  on ;  and  it 
was  urged  that  this  was  probably  the  intention 
of  the  testator,  he  being  a  foreign  merchant 
engaged  in  trade,  and  not  likely  to  have,  and, 
indeed,  shewing  by  his  will  that  he  had  not, 
any  prejudice  or  feeling  in  favour  of  eldership 
in  blood. 

Some  argument  was  adduced  upon  the  word 
"successively";  but,  according  to  either  con- 
struction, the  taking  would  be  in  succession,  or 
one  after  the  other.  The  word  "  successively  " 
has  no  technical  meaning ;  it  generally  means 
a  numerical  succession.  Every  succession  may 
be  described  as  numerical. 

It  was  assumed,  on  the  argument,  that  the 
words  in  the  parenthesis  are  parenthetical,  and 
it  may  be  so  ;  but  whether  they  are  or  not,  and, 
notwithstanding  all  the  reasoning  which  has 
been  addressed  to  them,  it  seems  to  me  that 
their  meaning  is  clear,  and  equally  consistent 
with  the  one  construction  or  the  other.  In  my 
judgment  they  mean  that  no  descendant  of  a 
purchaser  shall  take  by  purchase,  and  they 
were  introduced  possibly  for  two  reasons :  one, 
that  it  would  be  absurd  to  give  an  estate  to  A. 
and  the  heirs  male  of  his  body,  and  then  an 
estate  to  his  eldest  son  B.  and  the  heirs  male  of 
his  body ;  the  other,  that  if  the  words  second 
and  third,  &c.,  could  be  held  to  include  the 
unborn  child  of  an  unborn  child,  it  might 
possibly  be  construed  to  create  a  perpetuity, 
and  so  defeat  the  intention  of  the  testator. 


The  remainder  of  the  context  is  second, 
third,  fourth,  and  all  and  every  other  male 
lineal  descendant  or  descendants  then  living. 
The  adjectives  "second,"  "third,"  "fourth," 
&c.,  are  descriptive  of  persons.  They  are  de- 
scriptive of  persons,  in  the  same  way  as  eldest 
is  descriptive  of  a  person.  The  limitation  or 
succession  does  not  start  from  the  person  desig- 
nated the  "  second,"  but  from  the  person  desig- 
nated the  "  eldest."  The  next. person  to  take 
after  him  is  the  second.  The  present  question 
is,  second  in  what?  The  answer  surely  is, 
second  in  that  in  which  the  eldest,  as  eldest,  is 
first;  and  if  that  be  in  age,  the  second  is  second 
in  age.  If  it  be  eldest  in  blood  inheritable  by 
descent,  second  is  second  in  blood  inheritable 
by  descent.  This  is  the  natural  and  usual  mode 
and  form  of  expression ;  and  to  have  repeated 
the  word  eldest  after  second  and  third,  and  so 
on,  would  not  have  been  in  accordance  with 
the  ordinary  way  in  which  men  express  them- 
selves, either  in  writing  or  in  speaking. 

I  therefore  think  the  context  affords  no  real 
aid.  If  the  words  "  eldest  male  lineal  descen- 
dant then  living "  means  eldest  in  blood, 
"second"  means  second  eldest  in  blood;  if 
they  mean  eldest  in  age,  "  second "  means 
"  second  eldest  in  age  "  ;  and  in  my  judgment, 
therefore,  the  whole  question  depends  upon  and 
is  concluded  by  the  meaning  of  the  first  words ; 
*  but  the  opinion  of  Lord  Eldon  was  to  the  con- 
trary, and  it  is  entitled  to  the  greatest  weight, 
and  it  would  be  unbecoming  in  any  one  to 
differ  from  it,  except  for  what  to  his  own 
mind  are  most  satisfactory  reasons. 

I  have  read  the  judgment  several  times,  and 
the  leading  vice  (if  I  may  be  permitted  to  use 
the  expression)  of  his  opinion  upon  the  present 
question  is,  that  throughout  he  seems  to  con- 
sider it  impossible  that  the  testator  coald  have 
had  the  intention  imputed  to  him  by  the  appel- 
lant. In  p.  622  of  the  judgment,  after  stating 
what  he  deemed  to  be  the  highest  impntbabiiity 
possible,  he  put  the  intention  which  the  appel- 
lant contends  the  words  of  the  will  express, 
and  states  it  to  be  an  improbability  still  higher. 

He  says,  indeed,  that  it  was  a  state  of  limita- 
tion which  Mr.  Thellusson  might  by  possibility 
contemplate,  but  that  if  he  did  he  was  the  fint 
man  in  the  world  who  ever  did.  He  never 
seems  to  me  to  have  fairly  taken  into  his  con- 
sideration the  two  constructions,  and  applied 
his  mind  to  the  consideration  of  the  true  qnes> 
tion,  viz.,  whether  the  words  of  the  will  ex- 
pressed the  one  or  the  other.  It  is  sufficient  to 
suggest  this  as  a  general  observation, 

1  do  not  mean  to  comment  at  length  upon 
the  judgment,  but  to  confine  myself  to  the 
statement  of  Lord  Eldon 's  opinion  upon  Uie 
present  question,  and  his  reasons  for  it.  He 
says,  in  page  616,  that  he  had  not  been  able  to 
satisfy  himself  that  the  word  "  second  "  means 
the  second  eldest  male  in  the  ordinary  sense  of 
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the  word  eldest  male ;  but  so  far  as  I  can  col- 
lect he  gives  no  reason  why  what  he  himself 
cidls  the  ordinary  sense  is  to  be  departed  from. 
He  then  says,  the  question  will  be  whether,  to 
give  consistency  to  the  whole  of  the  description, 
that  is,  not  merely  to  look  at  the  general  de- 
•cription  of  the  first  person  who  is  to  take,  but 
at  all  the  descriptions  of  all  the  persons  who 
are  to  take,  the  word  eldest  is  not  to  be  taken 
as  synonymous  with  the  word  <*  first."  Now 
here  his  Lordship  plainly  states  that  the 
general  description  of  the  first  person  who  was 
to  take,  viz.,  **  eldest  male  lineal  descendant 
then  living,"  means  eldest  in  a^e.  He  then 
proceeds  to  state  his  opinion,  that  **  eldest " 
should  be  taken  as  synonymous  with  '*  first." 
Now  in  this  I  submit  his  Lordship  departs  from 
the  true  rule  of  construction,  ana  from  the  rule 
as  laid  down  by  himself  in  this  very  judgment. 
If  the  word  eldest  means  primd  facie  eldest  in 
age,  the  synonyme  for  it  is  not  '*  first,"  but 
"  first  in  age  ";  and  he  substitutes  for  a  syno- 
nyme what  is  not  a  synonyme.  He  then  com- 
ments upon  the  word  "successively,"  upon 
which  I  have  already  remarked.  He  then 
says,  "  that  brings  it  back  again  to  the  ques- 
tion. What  is  meant  by  the  words  '  eldest '  or 
'riRST*  male  lineal  descendant?"  Now  it 
seems  to  me  to  be  contrary  to  principle  and 
legitimate  construction  to  introduce  the  word 
'*  first"  in  this  way*  and  if  a  synonyme  is  to  be 
introduced  at  all  it  ought  to  be  the  true  one, 
viz.,  firti  in  age.  He  then  proceeds  to  state, 
that  substituting  first  for  eldest,  first  male  lineal 
descendant  means  first  in  blood.  For  the  rea- 
sons given,  I  cannot  agree  with  him,  and  I 
ihink  there  is  nothing  in  the  context  to  aid  in 
the  disputed  construction. 

There  also  seems  to  me  to  be  nothing  in  the 

general  scope  and  object  of  the  will  to  aid  it; 
ut  I  certainly  think  tlie  testator  did  not  con- 
template, as  was  suggested  by  the  learned 
counsel  for  the  respondents,  that  any  of  the 
intermediate  descendants  should  be  promoted 
to  the  peerage.  His  expressed  wish  is,  that 
his  sons  should  continue  to  carry  on  business ; 
and  there  are  several  other  expressions  in  the 
will  which  clearly  shew  that  he  bad  no  desire 
that  they  should  be  promoted  to  a  rank  in  life 
above  that  of  his  own. 

There  was  much  discussion  at  your  Lordships' 
bar  as  to  what  form  of  words  or  expression 
would  probably  have  been  used  by  a  convey- 
ancer to  express  and  carry  out  the  two  different 
intentions  imputed  to  the  testator.  I  think  this 
is  a  matter  entitled  to  some  weight.  Suppose 
the  testator  to  have  given  instructions  to  the 
conveyancer,  that  he  desired  that  there  should 
be  conveyed  to  the  individual  who  was  heir  in 
tail  male  of  the  body  of  Peter  Isaac  at  the 
end  of  the  accumulation  an  estate  to  him 
and  the  heirs  male  of  the  body  of  Peter 
Isaac,  (which  is  the  intention  and  object  for 
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which  the  respondents  contend,)  Mandeoille^e 
case  would  at  once  have  suggested  ta  any 
lawyer  the  mode  of  effecting  and  carrying  it 
out.  Mr.  Fearne's  book  was  then,  as  now,  in 
the  highest  estimation,  and  in  general  use.  At 
page  80  (7th  ed.)  he  discusses  and  explains  this 
case,  and  the  limitation  in  it,  and  points  out 
how  it  did  effect  this  very  supposed  object  and 
intention.  It  is  also  difficult  tp  conceive  why, 
if  this  was  his  intention,  any  remainder  should 
have  been  directed  at  all.  An  estate  to  the 
heir  male  of  the  body  of  Peter  Isaac,  habendwa 
to  him  and  the  heirs  male  of  the  body  of  Peter 
Isaac,  would  create  an  estate  which  would  go 
in  precisely  the  same  course  of  succession,  be 
barrable  by  the  same  means,  go  to  the  .same 
individuals,  and  have  the  same  extent  and 
duration  of  continuance  as  all  the  estates,  in- 
cluding the  remainders,  comprised  in  the  direc- 
tion in  the  will.  The  answer  made  to  this  at 
the  bar  was,  that  it  was  then  doubtful  whether 
the  person  to  take  by  purchase  as  heir  male  of 
the  body  of  Peter  Isaac  must  not  also  be  heir 

feneral;  and  Mr.  Hargrave's  Note  to  Coke 
tiU,  24  b,  was  cited.  This  difficulty  could 
have  been  obviated  by  a  very  few  words,  viz., 
that  by  heir  male  was  meant  the  individual 
who  would  then  take  an  inheritance  by  descent. 
But,  on  the  other  hand,  suppose  the  testator 
to  have  instructed  his  conveyancer  that  what 
he  desired  was,  that  his  property  should  accu- 
mulate for  the  longest  possible  period ;  that  he 
meant  to  ignore,  as  it  were,  all  his  intermediate 
descendants ;  that  the  individuals  who  were  to 
enjoy  the  property  would  be  unknown  to  him ; 
that  he  was  indifferent  who  should  enjoy  it,  pro- 
vided they  were  descendants  in  the  male  line ; 
that  he  disregarded  their  relationship  to  each 
other,  and  desired  to  act  as  a  father  to  all  the 
then  living  male  descendants  of  his  three  sons 
respectively,  and  do,  as  people  generally  do, 
give  the  first  estate  to  the  eldest;  and  therefore 
be  desired  that  at  the  end  of  the  accumulation 
an  estate  in  tail  male  should  be  conveyed  to  the 
then  elde$it  living  male  descendant  of  Peter 
Isaac,  and  the  same  as  to  his  two  other  sons, 
with  remainder  to  the  next  eldest,  and  so  on ; 
I  would  ask  what  general  words,  using  them  in 
their  primary,  natural,  and  ordinary  sense, 
could  more  appropriately  express  this  inten- 
tion ?  And  this  may  possibly  explain  the  par- 
enthesis, if  any  explanation  of  it  be  sought  for. 
According  to  the  argument  on  behalf  of  the 
respondents,  the  parenthesis  is  idle  and  un- 
necessary, and  merely  expresses  what  was  ex- 
pressed before;  but  in  the  latter  supposition 
the  conveyancer  might  well  have  said  to  Mr. 
Thellusson,  *'  Do  you  mean  that  after  having 
limited  an  estate  to  the  eldest  male  descendant 
in  tail  male,  if  his  son  should  be  older  than  the 
next  collateral,  that  an  estate  in  tail  male  is  to 
be  limited  to  him?"  Mr.  Thellusson  would 
have  naturally   said,  *'  No ;  that  it   would  be 
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absurd  to  do  so,"  and  then  the  parenthesis 
would  be  essential  to  express  bis  intention. 

There  is  a  passage  in  the  judgment  of  Mr. 
Justice  Buller,  in  4  Ves,f  p.  326,  worthy  of 
attention,  upon  this  point.  His  Lordship  says, 
"  the  person  who  settled  this  will  did  not  know 
bow  to  limit  to  an  heir  male  by  way  of  nur- 
chase."  It  never  seems  to  have  occurrea  to 
bis  Lordship  that  the  testator  might  have 
directed,  and  the  conveyancer  intended,  that 
ibe  estate  should  not  be  so  limited.  In  truth 
his  Lordship  begs  the  whole  question.  He 
conceives  in  his  own  mind  what  the  testator 
meant,  and  then  complains  that  the  con- 
veyancer has  not  expressed  it.  I  apprehend 
Che  true  legal  mode  of  construing  a  will  or  any 
other  written  document  is  to  ascertain  from  its 
words  what  it  means,  and  give  effect  to  the 
language  used,  unless  to  do  so  be  contraiy 
to  law. 

An  argument  was  also  urged  upon  the  ad- 
vowson  clause.  The  testator  directed  that  the 
trustees,  upon  a  vacancy  in  a  living,  should 
present  a  person  who  should  be  nominated  to 
them  by  one  of  bis  sons  in  rotation,  the  eldest 
having  the  first  nomination,  and  the  like  nomi- 
nation to  be  made  by  the  eldest  male  lineal 
descendant  of  his  three  sons  respectively  in  the 
order  and  rotation  aforesaid,  if^  he  be  capable 
by  law  of  making  such  nomination,  when  the 
ehurcb  became  vacant,  or  in  due  time  i^r- 
warda;  otherwise  the  eldest  male  lineal  descen- 
dant of  the  next  brother  was  to  present;  and  if 
It  should  happen  that  when  such  living  became 
void,  or  in  due  time  after,  no  male  lineal 
descendant  of  any  of  the  tone  should  be  capable 
of  presenting,  then  he  directed  that  his  trustees 
should  present. 

This  argument  is  founded  upon  the  presump- 
tion that  the  incapacity  contemplated  by  the 
testator  was  one  supposed  to  arise  from  inmncy. 
Lord  Eldon  thought  it  pretty  clear  that  the 
testator  had  the  notion  that  mfancy  incapaci- 
tated (p.  606) ;  and  observing  that  the  incapa- 
city is  confined  to  the  descendants,  excludmg 
the  sons,  it  seems  to  me  that  there  is  little 
doubt  but  that  Lord  Eldon 's  view  is  correct 
The  expression  "  eldest  male  lineal  descendant" 
is  here  made  use  of  to  describe  an  individual 
(other  than  his  three  sons)  linns  during  the 
period  of  the  accumulation,  and  the  provision 
IS  made  in  the  contemplation  of  that  individual 
being  an  infant ;  now,  if  the  testator  meant  by 
the  expressicMi  "  eldest  male  lineal  descendant 
what  tne  respondents  impute  to  him,  he  would 
naturally,  in  the  event  of  the  individual  so 
designated  being  an  infant,  have  directed  the 
presentation  to  go  to  the  next  eldest  in  blood 
of  the  same  stock,  and  not  to  the  descendant  of 
the  next  brother.  But  if  the  testator  meant  by 
that  expression  what  the  appellant  imputes  to 
him,  if  the  eldest  individual- of  one  stock  was 
an  infant  all  the  other  descendants  of  the  same 


stock  would  necessarily  be  infants  also,  and 
then  the  eldest  male  Imeal  descendant  of  the 
next  brother  would  be  the  proper  and  natural 
person  to  have  the  presentation.  But  it  seems 
to  me  that  the  latter  part  of  the  clause  puts 
this  point  in  a  stronger  light  The  trustees 
are  to  present,  if  there  be  no  male  lineal  descen- 
dant of  any  of  the  sons  ce^pahU  of  presenting. 
This  includes  all  the  male  descendants  of  all 
the  sons,  and  contemplates  them  all  being  in- 
capacitated by  infancy,  and  seems  very  strongly 
to  prove  that  by  the  expression  eldest  "  male 
lineal  descendants"  the  testator  meant  to 
designate  the  eldest  in  age. 

The  result  is,  that  in  my  opinion  the  ques- 
tion depends  upon  the  meanm^  of  the  word 
"  eldest"  I  thmk  there  is  notbmg  in  the  con- 
text which  aids  the  disputed  construction.  The 
context  is  equally  sensible  and  consistent  with 
either.  If  "ddest"  means  eldest  in  age, 
"second"  means  second  eldest  in  age;  if 
"  eldest "  means  eldest  inheritable  by  descent, 
"  second  "  means  second  inheritable  by  descent 
The  word  "descendant"  is  plain;  "lineal 
descendant"  equally  plain.  It  is  an  expres- 
sion in  common  use.  A.B.  is  "  a  lineal  descen- 
dant," or  "  the  lineal  descendant,"  of  some 
eminent  man.  It  is  an  emphatic  ezprearion, 
denoting  d^ect  descent.  The  strict  sense  and 
the  popular  sense  concur.  The  remaining 
word  is  "  eldest"  The  appellant  satisfies  it  in 
its  strict  and  primary  sense,  and  such  meaning 
is  senrible  with  reference  to  extrinsic  circum- 
stances. The  word  may  be  capable  of  a  popular 
or  secondary  interpretation;  but  I  can  find 
nothing  in  the  will  to  justify  a  departure  from 
the  strict  and  primary  one,  and  it  is  for  the 
respondents  to  establish  it  According  to  Lord 
Coke,  there  are  two  kinds  of  eldership  in  blood, 
viz.,  next  of  blood  inheritable  by  descent,  and 
next  of  blood  capable  by  purchase.  The  ap- 
pellant is  the  next  in  blood  in  the  latter  sense, 
and  I  think  the  respondents  fail  to  establish 
that  the  testator  expressed  in  the  words  used 
by  him  his  intention  that  the  first  purchaser 
should  be  the  male  lineal  descendant  of  Peter 
Isaac  living  at  the  end  of  the  period  of  accumu- 
lation who  was  then  eldest  in  blood  inheritable 
by  descent,  and  this  they  must  do  to  entitie 
them  to  your  Lordships'  judgment 

I  have  much  considered  the  arguments  on 
behalf  of  the  respondents.  However  it  may  be 
disguised,  they  all  involve  either  an  alteration 
in  the  words  of  the  will,  as  was  made  by  Lord 
Eldon,  or  an  addition  to  them,  using  the  word 
eldest  twice,  or  adding  "of  the  eldest  line"  to 
the  words  "  eldest  male  lineal  descendant"  To 
do  either  is  contrary  to  the  rule  of  legitimate 
construction. 

it  may  be  that  the  meaning  I  give  these 
words  leads  to  an  unexpected  result ;  but  the 
litigant  parties  have  the  right  to  the  applicalion 
of  tiie  legal  rule  of  conatniction,  and  the  lesidt 
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is  certainly  not  more  contrary  to  the  popular 
notion  than  the  construction  given  by  this 
House  to  the  will  in  Trevor  v.  Trevor, 

My  answer  to  your  Lordships'  first  question 
is,  that  the  devise  is  not  void  for  uncertainty ; 
as  to  your  second,  that  the  son  of  the  third  son 
would  have  been  entitled  to  one  of  the  lots, 
under  the  circumstances  stated  in  the  question. 

I  have  to  apologize  for  the  great  length  of 
my  judgment;  but  knowing  that  some  of  my 
learned  Brothers  with  whom  I  have  long  been 
in  the  habit  of  considering  legal  questions  differ 
with  me,  I  was  anxious  that  the  grounds  of 
my  opinion  should  be  fully  stated,  in  order 
that  the  error,  if  any  there  be,  may  be  clearly 
observed. 

Williams,  J. — In  answer  to  your  Lordships' 

auestions,  I  have  to  express  my  opinion  as  to 
le^  first,  that  the  devise  is  not  void  for  uncer- 
tainty, but  is  capable  of  an  intelligible  con- 
struction ;  and  as  to  the  second,  that  the  son  of 
the  eldest  of  the  three  sons  would  have  been 
entitled  if  the  devise  had  been  of  legal  estates. 

In  construing  the  expression  "eldest  male 
lineal  descendant,'*  I  am  of  opinion  that  the 
word  "  eldest "  does  not  mean  eldest  in  point 
of  age  at  the  time  the  conveyance  is  to  be 
made;  but  that  it  means  first  in  ordinary 
succession  in  the  male  line. 

I  think  there  is  no  weight  in  the  argument 
that  the  natural  and  ordinary  meaning  of  the 
word  "  eldest "  is  eldest  in  point  of  age,  and 
that  it  is  unjustifiable  to  substitute  such  a 
meaning  as  a  conveyancer  or  other  lawyer 
whose  mind  is  habituated  to  established  rules 
of  descent  and  conventional  limitations  of  real 
property  would  be  led  to  adopt.  The  will  is 
confessedly  not  the  natural  language  of  the 
testator  himself,  but  the  professional  language 
of  the  conveyancer  who  was  employed  to  draw 
it.  Surely  it  is  difHcult  to  maintain  that  in 
construing  such  a  will  the  same  sense  ought  to 
be  imputed  to  its  language  as  if  the  subject  of 
construction  were  a  document  of  an  ordinary 
kind,  framed  in  natural  language,  and  treating 
of  untechnical  matters. 

Looking  at  the  will  as  a  whole,  it  seems  to 
me  plain,  that  but  for  the  testator's  desire  that 
the  property  should  accumulate,  his  wish  would 
have  been  that  his  three  sons  should  share  it  as 
tenants  in  tail  male  respectively,  and  that  the 
purpose  of  the  will  was  to  limit  the  estates  on 
that  principle,  as  far  as  was  practicable,  after 
the  accumulation  had  taken  place.  He  meant, 
in  short,  that  his  estates  should  be  enjoyed  in 
tail  male  respectively,  but  to  defer  the  period 
of  enjoyment;  and  in  carrying  such  an  inten- 
tion into  effect  he  did  not  mean  that  the 
ordinary  succession  in  the  male  line  should  be 
disturbed.  His  intention  that  it  should  prevail 
is,  in  ray  judgment,  sufficiently  evidenced  by 
the  limitation  to  the  eldest,  with  remainder  to 


the  second,  third,  fourth,  <<  and  all  and  every 
other  of  the  male  lineal  descendants  then  living 
of  his  sons  successively  in  tail  male."  In  other 
words,  I  fully  agree  with  the  opinion  already 
frequently  expressed  by  others,  that  the  word 
« eldest,  being  employed  relatively,  and  op- 
posed to  the  subsequent  limitations  to  the  second, 
third,  fourth,  &c.,  is  used  as  synonymous  with 
the  word  <*  first,"  and  that  as  the  remainder 
over  to  the  second,  third,  fourth,  &c.  is  not 
expressed  to  be  according  to  seniority  of  age 
or  priority  of  birth,  or  the  like,  the  proper 
inference  is  that  the  testator  meant  to  use  the 
word  "  eldest "  as  meaning  eldest  in  point  of 
succession ;  more  especially  as  to  construe  it 
to  mean  eldest  in  pomt  of  age  might  lead  to  a 
series  of  limitations  of  the  most  strange  and 
improbable  kind. 

I  do  not  propose  to  state  more  fiilly  the 
reasons  on  whicn  my  opinion  is  founded,  nor 
to  deal  with  the  particular  arguments  which 
have  been  adduced  by  counsel  at  your  Lorships' 
bar;  because,  having  been  very  recently  ap- 
prised of  your  Lordships'  wish  that  the  opinions 
of  the  Judges  should  oe  given  on  this  day,  I 
have  not  been  able  to  perform  that  task  in  a 
way  which  I  think  would  do  justice  to  myself, 
or  render  any  assistance  to  your  Lordships, 

WiQHTMAN,  J. — My  Lords,  the  answer  which 
I  propose  to  give  to  the  first  question  put  by 
your  Lordships  is,  that  the  devise  by  the 
testator,  as  stated  in  that  question,  is  capable 
of  an  intelligible  construction,  and  that  it  is  not 
void  for  uncertainty.  And  to  the  second  ques- 
tion, that  in  the  case  supposed  the  son  of  the 
eldest  son  of  Peter  Isaac,  though  under  age, 
would  have  been  entitled  to  one  of  the  lots,  in 
preference  to  the  sons  of  the  second  and  third 
sons  of  Peter  Isaac,  though  of  full  age. 

As  the  reasons  for  my  answers  to  both  the 
questions  are  in  effect  the  same,  I  shall  proceed 
to  consider  them  together. 

The  questions  turn  upon  the  meaning  to  be 
attributed  to  the  words  "eldest  male  lineal 
descendant  of  Peter  Isaac  Thellusson^"  as  used 
in  the  will. 

It  has  been  decided,  and  is  agreed,  that  by 
the  words  "  male  lineal  descendant "  is  meant 
a  male  descendant  through  a  line  of  males,  to 
the  exclusion  of  a  male  descendant  through 
females,  and  that  whoever  is  to  take  is  to  take 
as  a  purchaser  in  tail  male.  So  far  the  parties 
are  agreed,  but  they  differ  as  to  the  meaning  to 
be  attributed  to  the  word  "eldest,"  as  used  in 
the  will,  in  connexion  with  the  words  "male 
lineal  descendant."  For  the  appellant  it  is 
contended,  that  it  is  used  in  the  will  in  what  is 
called  its  ordinary  and  primary  meaning  of 
comparative  age,  and  not,  as  contended  for  by 
the  respondents,  in  the  sense  of  priority  of  de- 
scent over  other  male  lineal  descendants,  or 
eldest  according  to  the  law  of  primogeniture* 
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Many  references  were  made  in  the  coarse  of 
tlie  argument  to  dictionaries  and  other  hooks 
of  authority,  to  shew  that  the  word  "  eldest " 
might  he  and  had  heen  used  in  both  senses, 
according  to  the  subject  in  respect  to  which  it 
was  introduced;  and  the  question,  therefore, 
is,  in  which  sense  was  it  used  in  this  will  ? 

There  is  no  doubt  but  that  the  words  used  in 
a  will  are  to  be  understood  as  used  in  their 
ordinary  s(  nse  and  meaning,  unless  their  use  in 
such  sense  would  not  be  consistent  with  the 
context  of  the  will,  or  would  lead  to  some 
illegality  or  absurdity,  and  they  are  capable  of 
some  other  meaning  which  Would  be  more  con- 
sistent with  the  context,  and  clear  of  all  illegality 
or  absurdity,  in  which  case  they  are  to  be 
understood  as  used  in  such  other  sense  and 
meaning. 

In  the  present  case  it  was  said  for  the  appel- 
lant that  the  whole  will  was  of  so  extraordinaiy 
and  whimsical  a  character,  that  it  might  well 
be  that  the  testator  did  mean  and  intend  that 
when  the  period  of  accumulation  ceased  all  the 
male  lineal  descendants  of  his  son  Peter  Isaac 
should  be  assembled,  and  the  oldest  man 
amongst  them  selected  as  the  object  of  his 
bounty  designated  by  the  will.  The  person  so 
selected  was  to  take  in  tail  male,  with  remain- 
der, as  was  contended  for  the  appellant,  to  the 
second  eldest,  third  eldest,  and  fourth  eldest 
male  lineal  descendant  of  Peter  Isaac  then 
living  (who  should  be  incapable  of  taking  as 
heir  in  tail  male  of  any  of  the  persons  to  whom 
a  prior  estate  was  directed  to  be  limited)  suc- 
cessively in  tail  male.  It  is  difficult  to  give 
any  intelligible  meaning  to  such  a  construction 
as  would  add  the  word  '*  eldest "  in  the 
remainder  clause  to  the  words  second,  third, 
and  fourth  male  lineal  descendants  successively; 
but  if  capable  of  being  carried  into  effect,  as 
contended  for  by  the  appellant,  it  would  or 
might  require  from  time  totimeare-assembline 
of  the  lines  of  male  descendants,  and  on  each 
such  occasion  selecting  the  oldest  man  amongst 
them,  creating  no  small  amount  of  uncertainty 
and  confusion,  which  it  can  hardly  be  supposed 
that  the  testator  intended,  if  the  words  used  by 
him  are  capable  of  a  different  meaning. 

llie  construction  contended  for  by  the  re- 
spondents appearfi  to  me  far  more  in  accordance 
with  the  general  scope  and  context  of  the  will, 
and  so  much  more  reasonable,  that  I  cannot  but 
think  that  it  is  the  true  construction,  and  ought 
to  be  adopted. 

The  testator,  of  foreign  extraction,  having 
made  a  large  fortime  as  a  merchant  in 
Eneland,  and  having  (hree  sons,  appears 
to  have  been  desirous  of  being  the  founder 
of  three  great  families  in  point  of  fortune, 
and  especially  of  landed  estate,  and  to  that 
end,  by  his  will,  leaves  the  bulk  of  his  for- 
tune to  trustees,  to  accumulate  during  the  lives 
of  certain  classes  and   persons  living  at  his 


death,  or  bom  in  due  time  after,  and  in  the 
mean  time  the  annual  proceeds  to  be  laid  out  in 
the  purchase  of  land,  and  when  the  period  of 
accumulation  ceased,  the  accumulated  property 
was  to  be  divided  into  three  lots,  one  for  the 
eldest  male  lineal  descendant  then  living  of  his 
son  Peter  Isaac  in  tail  male,  with  remainder  to 
the  second,  third,  fourth,  and  every  other  male 
lineal  descendant  of  his  son  Peter  Isaac  then 
living  (who  should  be  incapable  of  taking  as 
heir  in  tail  male  of  any  of  the  persons  to  whom 
a  prior  estate  was  by  the  will  directed  to  be 
limited)  successively  in  tail  male.  All  the 
limitations  are  in  tail  male ;  and  supposing  the 
testator  to  have  intended  that  one  lot  shoiud  go 
to  the  heir  in  tail  male  of  his  son  Peter  Isaac,  it 
is  not  easy  to  suggest  any  form  of  words  thai 
would  better  answer  that  intention.  To  devise 
the  lot  in  express  words  to  the  heir  in  tail  would 
be  objectionable,  and  the  words  used  are  cer- 
tainly capable  of  such  a  construction  as  wonld 
fulfil  the  intention  of  the  testator. 

Whoever  drew  the  will  was  obvionslj  weQ 
acquainted  with  legal  and  conveyancing  Ian* 
guage  and  phraseology,  and  too  much  effect 
must  not  be  given  to  the  rule  that  the 
words  used  in  wills  are  to  he  understood  in 
that  which  was  called  their  ordinary  and 
familiar  sense.  In  the  will  in  question  the 
word  "  eldest "  is  used  in  connexion  with 
the  words  "  male  lineal  descendant,"  and, 
placed  as  it  is,  was  not,  as  it  seems  to  me,  in- 
tended by  the  person  who  drew  the  will  to 
mean  "  eldest "  m  point  of  age,  but  eldest  in 
lineal  descent,  or,  in  other  words,  of  the  eldest 
line  or  branch.  It  is  a  rule  that  the  same 
words  in  different  parts  of  a  will  are  to  be  con* 
strued  in  the  same  sense,  unless  the  general 
intention  requires  a  different  construction. 

In  the  advowson  clause  the  same  words  are 
used,  in  connexion,  however,  with  other  terms 
rendered  necessary  by  the  nature  of  the  pro- 
perty which  would  require  to  be  dealt  with 
before  the  period  of  accumulation  would  cease. 
The  right  of  presentation  is  given  by  the  tes- 
tator to  one  of  his  sons  in  rotation,  the  eldest 
having  the  first  richt,  and  the  like  right  is  then 
given  to  the  "  eldest  male  lineal  descendant " 
of  his  three  sons  respectively  in  the  order  afore- 
said, if  he  be  capable  by  law ;  otherwise  the 
eldest  male  lineal  descendant  of  the  next  brother 
is  to  present.  In  this  clause  the  testator  shews 
that  he  did  regard  priority  of  line  and  primo- 
geniture, for  the  first  right  is  given  to  his  eldest 
son,  and  then  the  like  right  is  given  to  the  eldest 
male  lineal  descendant  of  his  three  sons  respec- 
tively, in  the  order  aforesaid,  if  he  he  capable 
by  law.  By  the  words  "  in  the  order  aforesaid*' 
the  testator  appears  to  have  meant  that  the 
eldest  male  lineal  descendant  of  his  eldest  son 
shall  have  the  first  right,  in  preference  to  the 
eldest  male  lineal  descendant  of  his  second  or 
third  son.    If  this  be  so,  and  the  testator  has 
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in  terms  in  this  clause  preferred  the  male  lineal 
descendant  of  his  eldest  son  to  the  male  lineal 
descendants  of  his  second  and  third  sons,  it  can 
hardly  be  that  this  preference  should  not  pre- 
vail amongst  the  male  descendants  of  the  eldest 
son  themselves,  but  that  the  oldest  man  amongst 
them  should  have  the  preference,  and  not  the 
eldest  in  line. 

If,  then,  the  construction  of  the  words 
'*  eldest  male  lineal  descendant  "  in  the  advow- 
son  clause  is  that  contended  for  by  the  respon- 
dents, it  would  seem  to  follow  as  a  consequence, 
that  the  same  words  in  the  other  parts  of  the 
will  would  have  the  same  meaning.  In  an 
early  part  of  the  will  the  testator  directs  that 
his  premises  at  Plaistow  shall  be  sold,  and  says 
that  if  sold  by  private  contract  any  of  his  three 
sons  (a  preference  being  given  to  the  eldest  in 
the  choice,  and  in  case  of  his  refusal  to  the 
second  son,)  shall  be  at  liberty  to  become  the 
purchaser;  that  being  another  instance  to 
shew  that  he  was  by  no  means  indisposed  to 
give  a  preference  and  advantage  to  primogeni- 
ture and  the  oldest  line  of  descent. 

That  which  is  called  the  remainder  clause 
was  the  subject  of  much  comment  during  the 
argument.  The  words  are,  "  remainder  to  the 
second,  third,  fourth,  and  every  other  male 
lineal  descendant  then  living  (who  shall  be  in- 
capable of  taking  as  heir  in  tail  male  of  any  of 
the  persons  to  whom  a  prior  estate  is  hereby 
directed  to  be  limited)  of  my  son  Peter  Isaac 
successively  in  tail  male."  The  construction 
put  upon  that  clause  by  the  respondents  appears 
to  me  to  be  the  true  one,  and  that  the  word 
**  successively  *'  is  hardly  compatible  with  the 
construction  that  has  been  suggested,  that  the 
remainder  is  to  second  eldest,  third  eldest,  and 
so  on.  The  words  are  descriptive  of  those  who 
are  to  take  after  the  Brst  taker  by  purchase,  not 
as  purchasers,  but  in  ordinary  succession  in  the 
male  line.  And  the  words  in  the  parenthesis 
appear  to  me  to  have  been  introduced,  it  may 
be,  ex  ahundanti  cauteld,  to  provide  that  those 
who  took  in  succession  under  the  succession 
clause  should  not  take  as  purchasers,  but  by 
way  of  limitation  in  succession,  as  suggested 
by  Lord  Eldon,  in  the  case  of  Oddie  v.  fVood- 
ford. 

Many  cases  were  cited  upon  the  argument,  to 
which  I  forbear  to  refer ;  for,  as  has  been  truly 
observed,  the  provisions  of  this  will  and  the 
language  used  in  it  are  so  peculiar,  that  no  case 
upon  the  construction  to  be  given  to  other  wills 
can  at  all  assist  in  the  construction  of  this. 

The  will  itself  has,  however,  come  in  question 
in  two  cases.  In  the  first  of  these  cases, 
reported  in  1  New  Reportt^  and  4  Vesey, 
iun,,  the  general  validity  of  the  will,  which 
was  said  to  be  void  on  the  ground  of  remote- 
ness, came  in  question.  The  case  was  carried 
to  the  House  of  Lords,  and  judgment  given,  as 
it  had  been  in  the  courts  below,  in  favour  of 


the  validity  of  the  will.  No  objection  appears 
to  have  been  taken  to  the  will  upon  the  ground 
of  uncertainty  as  to  the  persons  who  were  to 
take  under  it  when  the  period  of  accumulation 
ceased.  As  that  objection,  if  it  be  one,  might 
have  been  taken  then,  and  was  not,  it  may  well 
be  doubted  whether  it  is  competent  for  any  one 
claiming  through  or  under  those  who  were 
parties  to  that  suit  to  take  it  now.  I  am,  how- 
ever, of  opinion  that  there  is  no  uncertainty  in 
the  will  as  to  the  person  who  is  to  take  at  the 
time  when  the  accumulation  ceases,  for  the 
reasons  which  I  have  already  given. 

In  the  second  of  the  cases  in  which  this  will 
wns  in  question,  reported  under  the  name  of 
Oddie  V.  Woodford^  the  proper  construction  to  be 
given  to  the  language  of  the  ad vowson  clause,  and 
incidentally  to  that  of  the  devising  clause,  was 
considered  both  in  the  Court  of  Chancery  and 
in  the  House  of  Lords ;  and,  as  far  as  the 
opinions  then  given  by  Lord  Eldon  and  the 
other  learned  persons  before  whom  the  case  was 
heard  have  any  bearing  upon  the  questions 
proposed  by  your  Lord^hips,  they  are  decidedly 
in  favour  of  the  construction  put  upon  the  lan- 
guage of  the  devise  by  the  respondents. 

Upon  the  whole,  it  appears  to  me  that,  upon 
the  most  reasonable  construction  that  can  be 
given  to  the  terms  of  the  devising  clause,  in 
connexion  with  the  other  clauses  and  language 
of  the  will,  the  word  "  eldest "  used  in  it  as 
descriptive  of  the  person  who  is  to  take  a  lot  as 
a  purchaser  when  the  time  of  accumulation 
ceased  does  not  mean  the  oldest  man  amongst 
his  mule  lineal  descendants,  but  that  the  testa- 
tor meant  and  intended  that  the  person  who 
would  be  the  heir-at-law  of  Peter  Isaac  in  tail 
male  should  take  one  of  the  lots  as  purchaser 
by  the  designation  of  his  eldest  male  lineal 
descendant. 

June  9.  —  Lord  Cranworth,  after 
stating  the  will  and  the  questions  that  had 
arisen  upon  it,  said  that  it  was  plainly  the 
testator's  object,  by  an  unprecedented  ac- 
cumulation, to  create  enormous  wealth  for 
the  purpose  of  founding  three  families, 
but  beyond  that  there  was  nothing  to  be 
discovered  in  the  will  indicating  any  capri- 
cious intention  as  to  who  should  take  the 
property.  On  the  contrary,  everything 
shewed  that  the  testator  bad  the  ordinary 
rules  of  succession  in  his  mind.  The  gift 
was  confined  to  males— the  persons  bene- 
fited were  to  take  in  tail  male  only.  The 
first  choice  of  the  estate,  after  the  trustees 
should  have  made  the  division,  was  given 
to  the  representative  of  the  eldest  son,  and 
to  him,  too,  was  given  the  first  preference 
in  presenting  to  the  living.     And  the  sue- 
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cession  of  the  sons  after  the  deaths  was  to 
follow  the  same  role.  The  construction 
contended  for  by  the  appellant  would  con- 
tradict the  whole  of  this  arrangement,  and 
would  postpone  the  estate  of  the  present 
Lord  Rendlesham  to  that  of  his  uncle, 
they  being  the  only  male  lineal  descen- 
dants of  Peter  Isaac,  to  whom  estates  by 
purchase  were  limited  by  the  will.  Had 
there  been  more  than  two  persons  to  take, 
the  anomalous  nature  of  the  way  in  which 
they  were  to  take  (could  the  appellant's 
construction  have  been  adopted)  would 
have  been  more  apparent.  It  was  impos- 
sible to  suppose  that  the  testator  could 
have  intended  that  there  should  be  such  a 
shifting  of  the  possessors  of  the  estates 
as  must  follow  the  adoption  of  the  appel- 
lant's construction.  It  was  no  answer  to 
this  objection  to  say,  that  every  devisee  in 
succession  would  be  tenant  in  tail  male, 
and  so  might  acquire  the  fee,  for  there 
might  happen  many  circumstances  which 
would  prevent  him  doing  so,  and,  at  all 
events,  it  was  not  to  be  supposed  that  the 
testator  had  created  capricious  limitations 
in  the  belief  that  their  capriciousness  would 
be  rendered  inoperative  by  the  act  of  the 
first  taker.  On  the  other  hand,  as  the 
testator  must  of  course  have  wished  that 
the  limitations  he  had  created  should  be 
observed,  there  could  be  little  doubt  that 
the  tendency  to  alter  limitations  that  were 
of  the  ordinary  kind  and  not  capricious, 
being  less  than  the  tendency  to  alter  those 
that  were  capricious,  would  of  itself  suggest 
to  him  a  preference  for  limitations  of  the 
former  kind.  Reading  the  will,  therefore, 
with  every  inclination  to  follow  the  rule 
that  words  must  have  their  ordinary  mean- 
ing assigned  to  them,  he  felt  no  doubt  that 
the  meaning  to  be  given  to  these  words 
must  be  that  which  was  the  ordinary  con- 
struction of  such  a  devise,  and  the  estate 
must  be  held  to  go  to  the  person  who  at 
the  specified  time  was  heir  male  of  the 
body  of  Peter  Isaac.  The  words  were 
technical  —  they  were  used  technically, 
and  they  must  have  their  ordinary  tech- 
nical meaning  assigned  to  them,  and  taken 
to  mean  descent  in  the  male  line  according 
to  the  ordinary  course  of  law.  The  de- 
cision of  Lord  Eldon  on  the  advowson 
clause  was  exactly  in  point  with  the  con- 
struction to  be  put  on  the  clause  now  under 


diseusdon.  The  word  "eldest"  did  not 
mean  oldest  in  point  of  age,  bat  must  be 
taken  to  mean  "  first,"  namely,  the  per- 
son first  entitled  to  succeed  according  to 
the  ordinary  rules  of  descent.  The  decree 
of  the  Court  below  must  therefore  be 
affirmed. 

Lord  St.  Leonards  concurred  —  ex- 
pressing a  strong  opinion  that  the  question 
as  to  the  alleged  uncertainty  of  the  devise 
had  been  concluded  by  the  decision  which 
took  place  in  1825.  As  to  the  other  ques- 
tion, what  was  the  meaning  of  the  words  ? 
lie  was  of  opinion  that,  as  they  were  the 
words  of  a  lawyer,  they  must  receive  a 
lawyer's  constraction.  But  in  truth  there 
was  not  an  educated  man  in  the  country 
who,  knowing  what  the  ordinary  modes 
of  settlement  were,  would  not  put  the  same 
meaning  upon  them.  It  was  true  that 
"eldest,"  as  a  mere  word, might  have  two 
interpretations;  it  might  mean  eldest  in 
point  of  age  without  reference  to  primo- 
geniture. But  in  reference  to  settlements, 
it  never  did  mean  that.  This  will  was  a 
settlement  of  real  estate.  And  nobody 
could  doubt  that  here  the  testator  really 
intended  the  eldest  son  of  Peter  Isaac  as 
the  first  tenant  in  tail,  and  so  went  on 
adopting  the  rule  of  primogeniture.  The 
decision  on  the  advowson  clause  (G)  was 
in  entire  conformity  with  this  construction, 
and  the  clause  itself  shewed  in  a  very  clear 
manner  the  testator's  preference  for  pri- 
mogeniture over  mere  age. 

Lord  Wensleydale  was  of  the  same 
opinion.— The  word  ••eldest"  must  here 
be  construed  as  having  reference  to  pri- 
mogeniture, and  he  said  this  with  the  full 
intention    of    adhering   to   the   rule  laid 
down  by  Mr.  Justice  Burton  in  JVarburtonv. 
Loveland  (7)  and  adopted  in  the  most  recent 
instance,  in  Grey  v.  Pearson,     "Eldest" 
did  not  necessarily  mean  oldest  in  point 
of  age,  for  even  applied  to  an  individual 
having  a    particular    character,  it  had  a 
different  meaning.     The  eldest  magistrate 
or  officer  might  not  mean  him  who  had 
lived  the  greatest  number  of  years,  nor 
even  him  who  had  filled  the  ofiSce  for  the 
longest  time,   for  it  might  indicate  rank 
only,  and   the  '•  eldest  earl  of  England" 

(6)  3  My].  &  Cr.  58i. 

(7)  1  Httdsou  &  Brooke  (Ir.),  648  ;  s.  c.  2  Do«. 
&  CI.  480. 
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would  not  mean  bim  who  was  most  ad- 
vanced in  years,  but  the  eldest  in  point 
of  family  origin— the  premier  earl.  Here, 
used  as  it  was  with  other  words,  it  meant, 
not  the  eldest  in  age,  but  the  eldest  in 
heritable  blood  in  the  male  line.  As  to 
the  advowson  clause,  if  any  semblance  of 
argument  of  a  different  sort  was  to  be  de- 
duced from  that  clause,  it  was  explained 
by  this,  that  the  testator  was  manifestly 
labouring  under  the  erroneous  belief  that 
mn  infant  could  not  present,  and  so  framed 
this  clause  that  by  the  power  of  presenta- 


tion being  for  the  time  lodged  in  a  person 
legally  able  to  make  it,  the  presentation 
should  not  go  out  of  the  family.  There 
was  no  uncertainty  in  the  will,  nor  any 
intestacy  as  to  any  part  of  it. 

Lord  Brougham  would  not  take  part 
in  the  decision  as  he  had  not  heard  the 
whole  of  the  argument.  But  the  decision 
entirely  accorded  with  the  impression  ex- 
isting in  his  mind,  formed  upon  the  hearing 
of  that  portion  of  the  case  in  the  hearing 
of  which  he  had  taken  part. 

Decree  of  the  Court  below  affirmed. 


The  following  cases  will  be  reported  in  the  Volume  for  1860: — 
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L  C      7 

Nov  9     i  ^^  parte  vbro,  in  re  vero.* 

Arrangement  Clauses  —  Per^Centage 
under  Section  54.  of  the  12  <$•  13  Vict. 
c»  106. 

A  proposal  for  a  composition  was  filed  by 
a  petitioning  debtor  under  the  arrangement 
clauses  of  the  Bankrupt  Law  Consolidation 
Actf  1849,  and  in  this  proposal  was  inserted, 
at  the  suggestion  of  the  Court,  a  clause  pro^ 
viding  that  the  debtor*s  estate  should  be 
vested  in  the  official  assignee  until  payment 
of  the  composition.  The  debtor  continued  in 
possession  of  the  estate,  and  at  the  time  ap" 
pointed  paid  the  composition  :-^He\d,  that 
the  per-centage  required  by  the  54th  section 
to  be  paid  to  the  chief  registrar's  fund  was^ 
under  these  circumstances,  payable  by  the 
debtor. 

This  was  a  petition,  presented  by  C.Vero 
and  J.  Everett,  praying  the  repayment  to 
them  of  a  sum  of  39/.  7s,,  the  amount  of 
per-centage  payable  under  the  54th  sec- 
tion of  the  Bankrupt  Law  Consolidation 
Act,  1849. 

On  the  26th  of  May  1858  Messrs.  Vero 
&  Everett  presented  a  petition,  under  the 
arrangement  clauses  of  the  Consolidation 

•  Reported  by  O.  S.  Allnutt,  Esq. 


Act,  for  an  arrangement  with  their  credi- 
tors under  the  controul  of  the  Court.  Sub- 
sequently they  filed  a  proposal  for  the 
payment  of  7s.  6d.  in  the  pound  within 
one  month  after  the  confirmation  of  the 
proposal,  under  the  216th  section.  This 
was  agreed  to  by  the  creditors,  and  at  the 
suggestion  of  the  Registrar,  acting  for  the 
Commissioner,  a  clause  was  inserted  to 
provide  for  the  vesting  of  the  estate  and 
efiects  in  the  official  assignee  until  payment 
of  the  composition.  No  order  was  made 
for  vesting  the  estate  in  the  official  assig- 
nee, and  the  petitioners  remained  in  pos- 
session. On  the  payment  of  the  amount 
of  the  composition  to  the  official  assignee, 
he  demanded  the  per-centage  payable  to 
the  chief  registrar's  account  under  the 
54th  section,  such  per-centage  to  be  calcu- 
lated upon  the  entire  amount  of  the  com- 
position and  debts  payable  in  full.  The 
petitioners  paid  this  per-centage,  amount- 
ing to  39^.  7s.,  and  now  sought  to  have  the 
same  repaid  to  them. 

The  petition  was  partly  heard  before  the 
Lords  Justices,  and  afterwards  brought 
before  the  Lord  Chancellor. 

Mr.  De  Oex,  for  the  petitioners,  con* 
tended  that  the  estate  had  not  been  so 
rested  in  the  official  assignee  as  to  make 
this  per*oentage  payable ;  the  54th  section 
requiring  that  the  vesting  should  be  *'  in 


CASES  IN  BANKRUPTCY : 


[New  Sebibi 


manner  hereinafter  mentioned,"  and  the 
218th  section  providing  that  the  property 
should  vest,  if  required  by  the  resolution, 
as  fully  as  under  a  bankruptcy.  Under  the 
old  law  two  fees  of  20/.  and  10/.  were  pay- 
able, and  the  fees  now  in  question  were  in 
substitution  for  them.  Considerable  discus- 
sion arose  as  to  those  fees  being  payable 
where  assignees  had  not  been  chosen,  and 
ultimately  Knight  Bruce,  V.C.  decided 
that  they  were  not — Ex  parte  Reynolds^  re 
Reynolds  {I),  In  fiscal  regulations  acts  of 
parliament  will  be  construed  strictly. — 

Warrington  v.  Furhor,  8  East,  242. 

TomJnns  v.  Ashby,  6  B.  &  C.  541 ; 
s.  c.  5  Law  J.  Rep.  K.B.  246. 

Denn  v.  Diamond^  4  B.  &  C.  243. 

Hobson  V.  Neale,  17  Beav.  178. 

Mr,  Clement  Swanston  appeared  for  the 
chief  registrar  and  accountant  in  bank- 
ruptcy, but  was  not  called  upon. 

The  Lord  Chamgsllor  said  that  he  was 
not  desirous  of  charging  the  bankrupt's 
estate  with  more  than  was  necessary,  but 
he  must  follow  the  provisions  of  the  act. 
It  appeared  to  him  that  the  object  of 
charging  the  bankrupt's  estate  with  this 
per-centage  was  not  to  provide  for  the  re- 
muneration o£  the  Court  or  of  the  official 
assignee  on  account  of  the  trouble  incurred, 
but,  in  fact,  to  make  a  party  who  came  to 
the  Court  for  its  assistance  chargeable  to  the 
funds  of  the  Court  for  the  assistance  which 
he  derived.  In  the  present  case  it  was  in- 
tended that  there  should  be  an  arrange- 
ment between  the  petitioners  and  their  cre- 
ditors, under  the  inspection  and  subject  to 
the  controul  of  the  Court.  By  that  arrange- 
ment a  composition  of  7s.  6d,  in  the  pound 
was  proposed.  But  in  order  to  eflfect  that 
composition  with  their  creditors,  it  was  not 
necessary  to  have  come  to  the  Court  at  all. 
On  a  consideration  of  the  different  sections 
of  the  act,  his  Lordship  thought  that  the 
arrangement  with  theircreditors  might  have 
resulted  in  a  certificate  to  the  petitioners 
without  this  estate  finding  its  way  into  the 
hands  of  the  official  assignee.  His  Lord- 
ship read  the  221st  section,  and  said  that 
the  parties  here  chose  to  make  an  agree- 
ment, by  which  it  was  arranged  that  until 

(1)  D€Gez,S70. 


payment  of  the  proposed  composition  the 
petitioners'  estate  and  effects  were  to  vest 
in  the  official  assignee,  in  trust  to  pay  the 
creditors  and  the  fees  to  the  Court,  and  that 
on  such  payment  the  estate  should  revest  in 
the  petitioners.  Mr.  De  Gex  had  argued 
that,  under  the  resolution,  the  property 
vested  in  the  official  assignee  condiUonally, 
and  only  for  the  interim  between  the  reso- 
lution of  the  creditors  and  the  payment 
of  the  composition,  and  that  it  did  not  vest 
as  fully  as  in  the  case  of  a  bankruptcy, 
which  was  requisite  for  the  purpose  of  the 
218th  section, -and  therefore  of  the  54th 
section.  But  if  the  estate  were  vested  at  all 
in  the  assignee  it  was  absolutely  vested,  and 
vested  moreover  for  the  purpose  of  raising 
money  (if  necessary)  to  pay  the  composi- 
tion ;  and,  certainly,  if  the  composition 
were  not  paid  the  official  assignee  would 
have  power  to  realize  from  the  estate  suffi- 
cient to  satisfy  the  creditors.  Could  it 
then  be  said  that  the  estate  and  effects  had 
not  vested  ?  If  they  were  vested  in  the 
official  assignee,  Mr.  De  Gex  admitted 
that,  under  the  54th  section,  there  arose 
the  liability  to  pay  the  per-centage.  The 
petition  must  be  dismissed. 

Mr,  Clement  Swanston  asked  that  the 
petition  might  be  dismissed  with  costs, 
but 

The  LoBD  Chancellor  dismissed  the 
petition  without  costs. 


LoBDs  JusTicBs.^  Ex  parte  Thornton,  m  re 
Nov.  19,  25.  J  JOBSON. 

Partnership — Assignment  for  BeneJU  of 
Creditors — Double  Proof, 

Two  traders^  partners^  assigned  the  part- 
nership property  to  trustees  for  the  henefU 
of  their  ereditors^  after  fuU  payment  to  whom^ 
the  trustees  were  to  hold  the  residue^  upon 
irust  to  divide  the  same  between  the  partners 
aeeording  to  the  deed  of  partnership.  The 
partners  had  previously  given  their  joint 
and  several  promissory  note  to  their  bankers 
for  1,500/.  The  bankers^  by  their  ptAlie 
officer y  executed  the  assignment  for  2,755/., 
which  included  the  1,500/.  One  of  the 
partners  afterwards  became  bankrupt,  A 
suit  was  instituted  in  the  Court  of  Chancery 
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to  carry  into  effect  the  trusts  of  the  deed  of 
assi^mentt  and  a  decree  for  that  purpose 
was  pronounced.  The  bankers  were  ad^ 
mitted,  under  the  bankruptcy,  to  prove 
against  the  separate  estate  of  the  bankrupt 
for  the  1,500/.  due  on  the  promissory 
note ;  and  the  same  was  affirmed,  on 
appeal. 

The  technical  rule  against  double  proof 
does  not  apply  where,  as  here,  the  partner ' 
ship  estate  is  not  being  administered  in 
bankruptcy. 

This  was  the  petition  of  Mr.  Thornton 
and  others,  the  creditors*  assignees  of  the 
estate  of  Mr.  John  Jobson,  a  bankrupt,  pray- 
ing that  the  decision  of  Mr.  Commissioner 
Balguy,  of  the  Birmingham  District  Court 
of  Bankruptcy,  might  be  reversed  or  varied. 
The  decision  of  the  Commissioner  was  a 
refusal  to  expunge  a  proof  for  1,500/.  The 
facts  of  the  case  were  as  follows : — 

Mr.  John  Jobson  and  his  brother  Robert 
for  some  years  before  1852  carried  on  the 
business,  first  at  Sheffield  and  afterwards 
at  Litchurch,  near  Derby,  of  stove,  grate 
and  fender  manufacturers,  under  the  style 
of  Jobson  &  Co. ;  and  Robert  carried  on 
a  separate  trade  at  Wordsley,  in  Stafford- 
shire. Messrs.  Jobson  &  Co.  kept  an 
account  with  the  Rotherham  bank  at  Shef- 
field, and  on  the  5th  of  March  1852  they 
gave  to  the  bank  a  joint  and  several  pro- 
missory note  for  1,500/.,  payable  on  de- 
mand for  money  due.  On  the  14th  of 
January  1857  they  executed  to  Mr.  W. 
Brown,  the  manager  of  the  bank,  an  assign- 
ment of  their  partnership  property  and 
effects  for  the  benefit  of  their  creditors. 
The  trusts  of  this  indenture  were  declared 
to  be  to  call  in  and  collect  the  property  and 
effects  thereby  assigned,  and  as  soon  as 
conveniently  might  be  to  sell  the  same,  and 
out  of  the  monies  to  arise  from  such  sale, 
in  the  first  place,  to  pay  all  costs  and 
charges ;  and,  in  the  second  place,  when 
and  so  often  as  by  the  means  aforesaid 
sufficient  money  should  come  to  the  hands 
of  the  said  trustee,  to  pay  a  dividend  at  the 
rate  of  45.  in  the  pound  upon  the  debts  of 
the  several  creditors,  parties  thereto,  of  the 
said  Robert  Jobson  and  John  Jobson,  as 
such  co-partners  as  aforesaid,  to  pay  and 
divide  the  same  rateably  among  the  cre- 
ditors mentioned  in  the  schedule,  according 


to  the  amount  of  their  respective  debts, 
until  the  same,  with  interest  on  such  of 
the  same  as  carried  interest  at  the  rate  of 
5/.  per  cent,  per  annum,  from  the  day  of 
the  date  of  the  said  indenture,  should  be 
fully  paid  and  satisfied;  and  to  divide  the 
surplus,  if  any,  of  the  said  monies  and  pre- 
mises pursuant  to  the  terms,  provisoes  and 
conditions  of  the  articles  of  partnership 
therein  mentioned,  entered  into  by  them, 
the  said  Robert  Jobson  and  John  Jobson, 
as  such  co-partners  as  aforesaid.  And  in 
the  same  indenture  was  contained  a  pro- 
viso that  that  indenture  or  any  clause, 
matter  or  thing  therein  contained  should 
not  extend  or  be  construed  to  extend  to 
invalidate,  prejudice,  or  in  any  manner 
affect  any  mortgages,  charges  or  other  spe- 
cific securities  or  liens  which  any  of  such 
creditors,  parties  thereto,  of  the  said  co- 
partnership might  have  upon  any  of  the 
real  or  personal  estate  of  or  belonging  to 
them,  or  any  security  for  or  in  respect  of  all 
or  any  of  the  debts  due  and  owing  to  such 
last-mentioned  creditors  respectively,  or 
any  bonds,  notes  or  securities  given  or  pay- 
able by  any  person  by  way  of  security  for 
the  same  debts,  or  any  of  them,  or  any 
part  thereof  respectively  ;  but  that  all  such 
several  mortgages,  charges, securities,  liens, 
and  also  all  such  bonds,  bills,  notes  and 
other  securities  as  aforesaid,  should  be  and 
continue  as  available  both  at  law  and  in 
equity  in  the  hands  of  the  several  creditors, 
parties  thereto,  holding  the  same,  to  all 
intents  and  purposes  as  if  the  same  inden- 
ture had  never  been  made  or  executed. 
And  it  was  thereby  expressly  agreed  and 
declared,  that  the  said  indenture  should  not 
in  anywise  prejudice  or  affect  the  rights 
or  remedies  of  the  said  several  creditors, 
parties  thereto,  against  the  respective 
separate  estates  of  the  said  Robert  Jobson 
and  John  Jobson,  for  the  amount  of  their 
several  and  respective  debts,  or  so  much 
thereof  respectively  as  should  not  be 
satisfied  by  means  of  the  provision  thereby 
made.  The  bank,  by  their  public  officer, 
executed  this  deed  as  creditors  for  the  sum 
of  2,755/.  Is.  lid.  for  money  due.  On 
the  following  day,  Robert  Jobson  assigned 
his  separate  estate  for  benefit  of  his  credi- 
tors. On  the  19th  of  March  1858,  a  bill 
in  Chancery  was  filed  by  one  of  the  credi- 
tors of  the  partnership  to  carry  into  effect 
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the  deed  of  the  14th  of  January  1857»  and 
a  decree  was  made  In  the  suit  according  to 
the  prayer  of  the  bill.  On  the  Slat  of 
March  1857,  John  Jobson  was  adjudicated 
bankrupt  on  his  own  petition,  and  the  bank 
tendered  a  proof  against  John  Jobson's 
separate  estate  for  1,500/.,  which  was 
admitted.  In  July  last  the  assignees  ap- 
plied to  the  Commissioner  to  expunge  the 
proof,  but  he  refused  the  application* 
From  this  decision  the  assignees  of  John 
Jobson  appealed. 

Mr,  Bacon  and  Mr.  Clement  Swansion^ 
for  the  appellants,  submitted  that,  as  the 
Rotherham  Bank  were  already  claimants 
for  the  1,500/.  under  the  assignment  of  the 
14th  of  January  1857,  and  were  at  the 
present  time  actually  in  course  of  payment 
under  the  decree  of  the  Court  of  Chancery 
in  execution  of  the  trusts  of  that  deed,  the 
case  was  one  of  double  proof,  or  in  the 
nature  of  double  proof,  which  the  Court 
would  not  allow.  They  cited  and  remarked 
upon  the  following  authorities:—- 

Ex  parte  Goldmid^  1  De  Gex  &  Jo. 
257  ;    s.  c.  25  Law  J.  Rep.  (n.s.) 
Bankr.  25. 
In  re  Plummer^   1   Phil.  56 ;    s.  c.  2 

Mont.  D.  &  D.  204. 
Ex  parte  Peacock^  2  Glyn  &  J.  27. 

Mr,  Swanston  and  Mr,  De  Gex  were  for 
the  respondents. 

Lord  Justice  Knight  Bruce. — My 
learned  Brother  and  myself  will  consider 
the  case,  and  inform  the  respondents  on  a 
future  day  whether  we  consider  it  necessary 
that  they  should  address  the  Court. 

Nov.  25. — Lord  Justice  Turner  (with- 
out hearing  the  respondents'  counsel)  said, 
that  in  this  case  two  brothers,  John  and 
Robert  Jobson,  had  been  in  business  as 
partners,  and  Robert  had  also  carried  on 
a  distinct  trade  at  another  place.  The 
firm  had  kept  their  partnership  banking 
account  with  the  Rotherham  bank  at  Shef- 
field, who  were  the  respondents ;  and  the 
partners,  in  March  1852,  gave  to  the  bank 
a  joint  and  several  promissory  note  for 
1,5001.  payable  on  demand.  In  January 
1857  the  partners  assigned  all  their  part- 
nership estate  and  efiects  to  the  manager 


of  the  bank,  upon  trust  for  the  benefit  of 
their  creditors,  and  the  deed  of  assignment 
provided  that  the  tmstee  should  get  in  the 
property,  and  should  convert  it  into  money, 
and  should  thereout,  after  payment  of  idl 
costs,  distribute  the  surplus  when  and  so 
often  as  it  should  amount  to  a  sum  suffi- 
cient to  yield  a  dividend  of  As.  in  the 
pound  amongst  the  creditors,  parties  to 
that  deed.  Any  further  surplus,  after  full 
payment  of  the  creditors,  was  to  be  divided 
according  to  the  terms  of  the  deed  of  part- 
nership between  the  brothers.  The  assign- 
ment also  contained  a  proviso,  that  nothing 
therein  contained  should  invalidate,  pre- 
judice or  affect  any  mortgages,  ehaiges  or 
other  specific  securities  or  liens,  which 
any  of  the  creditors,  parties  thereto,  might 
have  upon  any  part  of  the  partnership 
property,  in  respect  of  any  debts,  &c.  due 
to  such  creditors,  or  any  bonds,  notes  or 
securities  for  the  same ;  but  that  all  sueh 
mortgages,  &c.,  and  all  such  bonds,  &e., 
should  be  as  available  as  if  the  said  in- 
denture had  never  been  made  or  executed. 
And  it  was  expressly  agreed,  that  the 
indenture  should  not  prejudice  or  affect 
the  rights  of  the  creditors  against  the 
respective  separate  estates  of  the  said 
Robert  Jobson  and  John  Jobson.  This 
deed  was  executed  by  the  bank  as  eredi« 
tors  for  2,755/.,  and  shortly  afterwards 
Robert  Jobson  assigned  his  separate  estate 
for  the  benefit  of  his  creditors.  In  March 
1857  John  Jobson  was  adjudicated  bank- 
rupt, and  the  Rotherham  Bank  were  ad- 
mitted to  prove  against  his  separate  estate 
for  the  sum  of  1 ,500/.  secured  by  the  pro- 
missory note.  It  was  that  proof  that  was 
objected  to  by  the  creditors'  assignees  of 
John  Jobson's  estate,  and  that  their  Lord- 
ships had  to  decide  upon  ;  but  in  his  (the 
Lord  Justice  Turner's)  view,  the  proof 
must  be  allowed  to  stand.  The  objection 
against  it  was,  that,  by  the  rule  of  the 
Court,  proof  against  the  joint  estate  and 
against  the  separate  estate  of  the  same 
bankrupt  for  the  same  debt  was  not 
allowed.  His  Lordship,  however,  said 
that  he  had  heard  no  authority  cited  in 
which  that  rule  had  been  held  to  apply  to 
circumstances  like  those  in  the  present 
case.  It  was  hardly  going  too  far  to  say 
that  the  rule  in  question  was  little  else 
than  a  mere  technical  rule,  and  its  founds- 
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tion  was  this— that  all  the  creditors  of  a 
bankrupt  ought  to  be  placed  upon  an  equal 
footing  in  the  administration  of  an  estate 
under  the  jurisdiction  in  bankruptcy. 
Here,  however,  the  joint  estate  of  the 
partners  was  not  being  administered  in 
bankruptcy ;  and  any  surplus  of  that  estate 
was  to  be  divided  between  the  partners, 
according  to  the  articles  of  their  partner- 
ship. The  only  estate  at  all  under  admi- 
nistration in  bankruptcy  was  the  separate 
estate  of  John  Jobson ;  and  his  Lordship 
thought  that  the  technical  rule  referred  to 
ought  not  to  be  extended  any  further,  for 
it  did  not  appear  to  him  to  be  based  upon 
any  sound  or  distinct  principle.  The  law 
would  have  given  a  remedy  against  both 
partners  had  they  been  solvent;  and,  if 
they  were  dead,  there  was  in  equity  a 
remedy  against  the  estates  of  both.  The 
case  of  Ex  parte  Goldsmid  had  been  relied 
on  by  the  appellants;  but  his  Lordship 
did  not  think  that  case  in  point — and  even 
if  it  were  in  point,  so  far  as  it  went,  it 
was  of  but  little  authority,  considering 
that  the  Court  was  divided  in  opinion,  and 
that  an  appeal  was  now  pending  to  the 
House  of  Lords.  He  should,  therefore, 
prefer  to  rest  his  decision  in  the  case  rather 
upon  the  grounds  which  he  had  stated  than 
on  the  authority  of  Ex  parte  Peacock  and 
In  re  Plummer,  which  might  possibly  be 
distinguishable  from  the  case  now  before 
the  Court.  The  appeal  must  therefore  be 
dismissed,  with  costs ;  but  this  would  be 
without  interference  with  the  discretion  of 
the  learned  Commissioner  as  to  how  they 
should  be  ultimately  paid. 

LoBD    Justice    Knight    Bruce  con- 
curred. 


Lords  Justices.)  ^x  parte  slater,  in  re 

Dec.  3.        S  SLATER. 

Adjudication — Bankrupts  own  Petition 
''^Assets  exceeding  1501. — Realization^ 

Traders  petitioned,  under  the  20th  sec^ 
iion  of  the  Bankrupt  Act  o/1854,  17  <$*  18 
Viet,  c,  119, /or  adjudication  against  them" 
selves,  and  satisfied  the  Commissioner  that 
their  available  assets  exceeded  in  value  the 
sum  of  1501,    They  were  accordingly  adju' 


dieated  bankrupts ;  but  it  appearing  at  the 
certificate  meeting  that  the  assignees  had  not 
at  that  time  actually  realized  that  sum  in 
cash  out  of  the  estate,  the  Commissioner 
postponed  the  grant  of  the  certificate,  ad' 
journing  the  meeting  for  six  months,  with 
liberty  for  the  bankrupts  to  apply  when 
150L  should  be  realized: — Held,  upon 
appeal,  that  if  it  should  appear,  as  alleged, 
that  the  assets  were  sufficient  to  satisfy  the 
requisitions  of  the  statute,  but  that  the  real- 
ization was  only  postponed  for  the  benefit 
of  the  creditors,  the  bankrupts  were  entitled 
to  an  immediate  certificate  of  the  first 
class. 

This  was  an  appeal  from  an  order  of 
the  Commissioner  of  the  District  Court 
of  Bankruptcy  at  Liverpool.  From  the 
statement  of  the  counsel  for  the  petitioners, 
it  appeared  that  the  bankrupts,  William 
Smith  Slater  and  Thomas  Herbert,  had, 
prior  to  their  bankruptcy,  carried  on  the 
business  of  timber-dealers  at  Birkenhead, 
and  that  on  the  19th  of  August  last  they 
had  presented  a  petition  for  adjudication 
against  themselves,  on  which  occasion  they 
had  proved  to  the  Commissioner's  satis- 
faction that  their  available  estate  amounted 
at  that  time  to  at  least  150^.,  the  sum 
required  by  the  act  of  parliament  in  that 
behalf;  whereupon  the  Commissioner  had 
adjudicated  the  petitioners  bankrupts.  The 
proceedings  in  the  Bankruptcy  Court  had 
been  duly  prosecuted,  and  on  the  3rd  of 
November  a  sitting  of  the  Court  had  been 
held  for  the  purpose  of  granting  the  peti- 
tioners a  certificate.  On  that  occasion  no 
creditor  appeared  to  oppose  the  allowance 
of  the  certificate,  and  no  objection  was 
taken  to  the  petitioners*  conduct,  either 
prior  or  subsequent  to  their  bankruptcy  ; 
but,  inasmuch  as  it  appeared  that  the 
assignees  of  the  petitioners'  estate  had  not 
then  realized  150/.  in  cash,  the  Commis- 
sioner adjourned  the  sittings  for  the  allow- 
ance of  the  certificate  to  each  of  the  bank- 
rupts for  six  calendar  months,  for  the 
purpose  of  enabling  them  to  make  pay- 
ment of  that  sum,  with  liberty  for  them  to 
apply  in  the  mean  time  if  150/.  should  be 
paid  to  the  official  assignee,  either  by  the 
realizing  of  the  bankrupts'  estate,  or  pay- 
ment made  by  them,  or  on  their  behalf. 
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From  this  order  of  the  Commisnoner  the 
bankrupts  appealed. 

The  20th  section  of  the  Bankruptcy 
Act,  1854,  17  &  18  Vict.  c.  119,  which 
repeals  the  9Srd  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  provides 
**  that  any  trader  may  petition  for  adjudi* 
cation  of  bankruptcy  against  himself;  but 
unless  he  shall  forthwith  after  filing  his 
petition,  and  before  adjudication  of  bank- 
ruptcy thereunder,  make  it  appear  to  the 
satisfaction  of  the  Court  that  his  avail- 
able  estate  is  sufficient  to  produce  the  sum 
c^  150/.  at  the  least,  his  petition  shall  be 
dismissed." 

Mr,  BardsweUf  in  support  of  the  appeal, 
contended  that  there  was  nothing  in  the 
several  sections  of  the  Bankrupt  Act  of 
1854  which  would  justify  the  Commis- 
sioner in  withholding  the  certificate,  on  the 
ground  on  which  he  had  founded  his  judg- 
ment. The  98rd  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849  (12  &  13 
Vict.  €•  106.),  which  was  repealed  by  the 
20th  section  of  the  act  of  1854,  required 
the  available  estate  of  bankrupts  peti- 
tioning for  adjudication  against  themselves 
to  be  sufficient  to  pay  58,  in  the  pound. 
Here  the  bankrupts  had  satisfied  the  Com- 
missioner that  they  had  available  assets  to 
the  amount  of  150i.,  and  the  representa- 
tions made  by  them  as  to  the  value  of 
their  estate  at  the  time  of  their  presenting 
their  petition  for  adjudication  were  un- 
questionably correct,  and  its  value  at  the 
present  time  was  considerably  more  than 
150/.,  but  the  assignees  were  unwilling 
to  make  a  forced  sale  of  the  estate,  as 
such  a  step  would  be  most  prejudicial  to 
the  interests  of  the  bankrupts'  creditors. 
Mr.  Bardswell  urged  that,  under  these  cir- 
cumstances, the  petitioners  were  entitled 
to  an  immediate  certificate,  and  that,  inas- 
much as  no  opposition  had  been  raised  by 
any  creditor,  and  no  imputation  whatever 
had  been  cast  on  any  part  of  the  petition- 
ers' eonduct,  the  certificate  to  be  awarded 
them  should  be  of  the  first  class.  Even 
assuming  for  the  sake  of  argument,  and 
for  that  alone,  that  the  assets  for  any 
reason  were  not  sufficient  to  produce  150/., 
there  were  no  clauses  of  the  act  of  parlia- 
ment applicable  to  such  a  state  of  circum- 


stances ;  while  in  instances  of  applications 
for  adjudication  on  the  petition  of  a  cre- 
ditor power  was  given  to  the  Court  to  annul 
an  adjudication,  the  act  being  sflent  as  to 
annulling  when  the  petition  was  by  the 
trader  himself.  All  that  the  act  said  was, 
that  if  it  be  not  proved  to  the  satisfaction 
of  the  Commissioner  that  there  are  assets 
available  to  the  extent  of  150/.,  the  peti- 
tion is  to  be  dismissed ;  but  it  did  not  say 
that  in  such  case  the  adjudication  should 
be  annulled.  Here  the  petition  had  been 
entertained  and  the  prayer  granted,  and 
the  act  being  silent  as  to  annulling,  it  was 
not  competent  to  the  Commissioner  to 
adjourn  the  petition,  as  he  had  done  in 
this  case.  The  learned  counsel  repeated 
that  the  certificate  ought  to  be  graoted, 
and  of  the  first  class. 

It  appeared  by  the  evidence  before  the 
Commissioner,  and  from  the  testimony  of 
Mr.  Pemberton,  the  bankrupts'  solicitor, 
who  was  examined  pivd  voce  by  the  Lords 
Justices,  that  the  bankrupts'  estate  con- 
sisted principally  of  machinery  and  other 
trade  fixtures,  which  might,  if  sold  in  an 
advantageous  manner,  realize  more  than 
2,000/.,  and  which  were  worth  as  old  mate- 
rial more  than  400/.;  and  that  tlie  reason 
why  the  money  had  not  been  yet  realised 
was  solely  that  the  assignees  were  unwill- 
ing to  force  a  sale  lest  tibe  property  should 
be  parted  with  below  its  value. 

Lord  JasTics  Knight  Brucx  said,  that 
if  their  Lordships  interfered  at  all  in  this 
case,  it  would  be  solely  on  the  ground  that 
at  the  time  of  presenting  the  petition  of 
adjudication,  at  the  time  of  adjudication, 
and  all  along,  the  bankrupts  were  really 
possessed  of  property  worth  more  than 
150/.,  and  that  the  postponement  of  real- 
ization of  that  amount  was  to  be  attri^ 
buted  to  the  assignees  in  the  exercise  of 
their  judgment  as  to  what  would  be  most 
beneficial  to  the  creditors. 

Mr,  De  Oex,  for  the  assignees,  sup- 
ported the  application,  observing  that  the 
assignees,  both  trade  and  official,  con- 
sidered the  petition  reasonable. 

Their  Lordships  requested  Mr.  Vizard, 
the  registrar,   to  communicate  with  the 
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Registrar  at  Liverpool,  and  directed  that 
if  there  was  no  other  objection  to  the 
allowance  of  a  certificate  to  the  bankrupts, 
certificates  of  the  first  class  should  be  im- 
mediately awarded  to  them  both. 

The  Commissioner  subsequently  com- 
municated with  their  Lordships,  and  the 
certificate  was  granted. 


Lords  Justicks.  ) 
Jan.  14.      3 


In  re  taylor. 


TradeT'Dehtor  Summons'— Admission  of 
Debt — Irregularity — Taking  Affidavit  and 
Admission  off  the  File  of  Proceedings, 

A  creditor,  after  assigning  his  debt,  filed 
an  affidavit  of  such  debt  (under  the  ac/ 1 2  <^  1 3 
Vict.  e.  106.  s,  18.^,  and  caused  the  alleged 
debtor  to  be  served  with  a  demand  of  imme^ 
diate  payment,  and  summoned  him  before 
the  Court  of  Bankruptcy  to  state  whether  or 
not  he  admitted  the  demand  of  the  creditor* 
The  registrar  (before  whom  the  summons 
was  heard)  declining  to  enter  into  the  question 
whether  the  debt  had  been  assigned,  and 
requiring  the  alleged  debtor  to  state  whether 
he  admitted  the  debt  or  any  part  thereof, 
the  debtor  filed  an  admission  as  to  part  of 
the  debt  and  a  deposition  that  he  had  a 
good  answer  to  the  residue  of  the  creditor's 
demand: — Held,  upon  appeal,  that  the  cre^ 
ditor  was  not  justified  in  making  an  affidavit 
of  debt  after  assignment  without  the  concur^ 
rence  of  the  assignor,  and  that  the  alleged 
debtor  was  entitled  to  have  his  admission 
and  deposition  taken  off  the  file. 

Semble — that  a  proceeding  by  summons 
of  a  trader  debtor,  if  taken  by  the  assignor 
and  assignee  of  a  debt  jointly,  would  not  be 
objectionable. 

This  was  the  petition  of  Mr.  James  Tay- 
lor, of  Exeter,  contractor,  setting  forth 
that  Mr.  William  Wolland,  of  the  same 
city,  timber-dealer,  on  the  7th  of  Decem- 
ber 1858,  signed  a  demand  under  the 
Bankrupt  Law  Consolidation  Act,  1849, 
whereby  he  demanded  of  the  petitioner 
the  sum  of  445/.  Ss.  lOd,,  and  caused  the 
same  to  be  served  at  tbe  ofiice  of  the  peti- 
tioner on  the  same  day ;  that  Wolland 
also  obtained  a  summons  from  the  Com- 
missioner of  the  Exeter  District,  dated  the 
8th  of  December,  but  did  not  personally 
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serve  it,  but  sent  a  copy  through  his 
solicitor,  Mr.  Stogdon,  to  the  petitioner's 
solicitor,  Mr.  Daw,  on  the  13th  of  Decem- 
ber ;  that  the  summons  required  the  peti- 
tioner to  appear  personally  before  the  said 
Court  on  the  16th  of  December,  in  order 
to  ascertain  if  he  admitted  the  debt  or  any 
and  what  part  thereof;  that  the  petitioner 
and  Wolland  had  had  large  dealings  to- 
gether, and  the  petitioner  had  paid  large 
sums  on  account,  but  Wolland  had  never, 
until  after  the  20th  of  December  1858  de- 
livered a  full  statement  of  the  amount  due 
to  him ;  that  Wolland  had,  by  deed,  dated 
the  23rd  of  September  1858,  assigned  to 
William  Tombs,  the  manager  of  the  West 
of  England  and  South  Wales  District  Bank 
at  Exeter  100/.,  part  of  the  debt  by  the 
same  deed  said  to  be  due  from  the  peti- 
tioner ;  and  that  Wolland  had  by  deed  as- 
signed the  remainder  of  the  debt  alleged 
to  be  due  from  the  petitioner  to  his  (Wol- 
land's)  solicitor,  John  Stogdon.  The  peti- 
tion then  alleged  that  there  were  various 
items  in  Wolland's  bill  of  charges,  which 
he,  the  petitioner,  disputed.  And  it  went 
on  to  state  that  the  petitioner,  on  the  15th 
of  December,  caused  a  summons  to  be 
issued  out  of  the  said  court,  directed  to 
Wolland,  requiring  him  to  appear  and 
produce  the  two  assignments  and  all  ac- 
counts between  him  and  the  petitioner 
and  to  be  then  and  there  examined,  and 
that  the  summons  was  served  personally 
on  the  same  day ;  that  he  also  issued 
and  served  summonses  on  the  two  assignees 
of  the  debt,  of  the  same  date  and  for  the 
same  purposes ;  that  the  petitioner  at- 
tended at  the  said  court  on  the  16th  of 
December  and  had  witnesses  in  attendance, 
and  on  his  name  being  called  by  the  officer 
of  the  court,  his  solicitor  claimed  the  right 
of  examining  Wolland  on  the  subject  of 
his  claim  against  the  petitioner,  but  the 
registrar,  who  sat  for  the  Commissioner, 
decided  that  tbe  examination  could  not 
take  place ;  that  the  said  solicitor  then 
proposed  to  examine  Wolland  as  to  his 
having  assigned  the  debt,  but  the  registrar 
would  not  allow  it;  and  that  after  other 
claims  and  refusals,  the  registrar  called  on 
the  petitioner  to  admit  or  deny  the  debt, 
whereupon  the  petitioner,  *'  knowing  that 
he  owed  a  debt  of  108/.  5s.  lOd.,  and 
being  thus  kept  in  ignorance  of  whether 
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the  debt  had  been  assigned  or  not,  was 
compelled  to  sign  an  acknowledgment  that 
he  did  owe  the  said  debt  of  108/.  5s,  lOd, 
to  Wolland,  in  order  to  prevent  being  de- 
clared a  bankrupt  under  the  act  of  1849, 
although  your  petitioner  believes  that 
100/.,  part  of  the  same,  has  been  assigned 
to  the  said  W.  Tombs  and  the  residue 
to  the  said  J.  Stogdon."  The  petitioner 
stated  that  he  was  not  in  embarrassed 
circumstances,  and  that  the  only  object 
of  his  summoning  Wolland  was  to  shew 
that  various  sums  he  had  charged  on 
account  were  not  due,  and  that  there  was 
only  due  from  the  petitioner  to  him 
108/.  58.  lOd,,  and  to  ascertain  the  truth 
of  the  assignments  having  been  made,  and 
the  only  object  of  summoning  Tombs 
and  Stogdon  was  to  ascertain  whether  they 
claimed  and  were  entitled  to  receive  any 
part  of  the  said  debt.  The  petition 
prayed  that  the  admission  of  the  debt  of 
108/.  5«.  lOi.,  signed  under  the  pressure 
aforesaid,  might  be  declared  void  and  be 
cancelled,  and  the  affidavit  made  by  the 
petitioner  on  the  16th  of  December  1858 
might  be  taken  off  the  file  and  delivered 
up  to  the  petitioner,  and  that  he  might  be 
paid  his  costs  of  the  proceedings  at  Exeter 
and  here,  and  attendance  of  witnesses. 

It  has  been  found  necessary  to  state  the 
case  at  this  length  in  order  to  make  the 
case  intelligible,  but  the  real  question  in 
dispute  was  the  payment  of  the  costs  in 
Exeter  and  in  London. 

Mr,  Shapter  and  Mr.  Karslake  were 
for  the  petitioner. 

Mr,  Bacon,  for  the  respondents. 

Lord  Justice  Knight  Brucb. — In  this 
case  there  was  an  assignment,  if  not  of  the 
whole  debt,  of  at  least  the  greater  part  of 
the  debt,  and  of  this  assignment  the  debtor 
had  notice.  Notwithstanding  such  assign- 
ment and  notice,  the  creditor  takes  pro- 
ceedings to  make  the  debtor  a  bankrupt 
under  the  provisions  of  **  the  Bankrupt 
Law  Consolidation  Act,  1849."  If  these 
proceedings  had  been  taken  in  conjunction 
and  combination  with  the  assignee  of  the 
debt,  perhaps  no  substantial  objection 
could  be  taken  to  the  course  adopted.  It 
is  not  necessary  in  this  case  so  to  decide  ; 
but,  as  at  present  informed,  I  see  no  reason 


why,  — acting  jointly, —-an  assignor  and 
assignee  of  a  debt  may  not  take  proceedings 
for  the  purpose  of  making  a  trader- debtor 
bankrupt.  But  here  it  does  not  appear  to 
be  the  proceeding  of  both  assignor  and  as- 
signee. The  West  of  England  and  South 
Wales  Bank,  to  which  the  debt  to  the  extent 
of  100/.  was  assigned,  were  and  are  entitled 
to  treat  the  proceeding  taken  by  the  re- 
spondent as  not  affecting  them.  In  fact, 
the  proceeding  must  be  regarded  as  taken 
by  Mr.  Wolland  alone,  who  filed  an  affi- 
davit that  a  debt  was  due  to  him  after  he 
had  assigned  that  debt  to  Mr.  Tombs  as 
representing  the  bank.  The  admission 
as  to  the  sum  of  108/.  filed  by  the  appel- 
lant was  caused  by  Mr.  Wolland,  for  the 
alleged  debtor  might  well  have  thought 
after  Mr.  WoUand's  affidavit  that  the  debt 
was  not  assigned ;  and  I  think  the  peti- 
tioner is  entitled  to  have  the  admission 
and  deposition  taken  off  the  file,  if,  indeed, 
that  is  in  any  respect  important.  The 
proceeding  being  wrong  in  its  inception, 
Mr.  Wolland,  who  gave  rise  to  the  pro- 
ceeding, is  in  my  opinion  bound  to  pay 
all  such  costs  as  have  been  properly  in- 
curred. 

Lord  Justice  Turner.-*!  entirely 
agree.  The  question  whether  the  regis- 
trar was  right  or  wrong  in  refusing  to  hear 
evidence  whether  the  debt  was  assigned 
we  are  not  required  to  decide.  The  pro- 
ceedings complained  of  were  originated  by 
Mr.  Wolland,  who,  after  executing  a  formal 
deed  of  assignment  to  the  West  of  England 
and  South  Wales  Bank  of  1 00/.  of  the  debt 
due  from  Mr.  Taylor,  goes  to  the  Bank- 
ruptcy Court  and  swears  that  this  was  a 
debt  due  to  him  from  Taylor.  This  cannot 
be  justified,  but  it  has  been  suggested 
that  the  assignee  of  the  debt  concurred  in 
WoUand's  proceedings.  If  the  assignee 
of  a  debt  concurs  in  a  proceeding  of  this 
nature,  under  which  the  debtor  may  be 
made  bankrupt,  it  ought  to  be  done 
plainly,  in  a  form  which  would  enable  the 
debtor  to  say  with  certainty  to  whom  he 
should  pay  the  debt  demanded  of  him. 
There  is  no  pretence  for  saying  that  the 
proceedings  in  this  case  gave  the  debtor 
the  information  to  which  he  was  entitled. 
The  respondent  must  therefore  pay  the 
costs  fairly  incurred  by  the  appellant,  but 
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there  has  been  a  great  deal  that  is  imma- 
terial introdaced. 

It  was  finally  agreed  that  the  respondent 
should  pay  50^  for  costs,  unless  they 
preferred  having  the  costs  taxed.  The 
admission  and  deposition  filed  by  the  re- 
spondent to  be  taken  off  the  file. 


Lords  Ju8Tic«8.1     Ex  parte  Arnold,  in  re 

Jan.   14.        J  ARNOLD. 

Arrangement  Clauses  of  the  Bankrupt 
Act,  1849 — Trader 'Debtor  Summons  — 
Adjudication —  Costs, 

A  creditor  on  a  bill  of  exchange  accepted 
by  traders  issued  a  writ  for  recovery  of  the 
amount  on  the  2\st  of  October.  On  the 
28/A  of  October  the  debtor  served  him  with 
notice  that  a  petition  for  private  arrange- 
ment  had  been  filed  on  the  26th,  The  crC" 
ditor  then  discontinued  his  action,  but  on 
the  30th  he  caused  notice  to  be  served  re- 
quiring immediate  payment  and  proceeded 
on  a  trader-debtor  summons  for  the  same 
amount.  The  traders  admitted  the  debt, 
hut  as  they  failed  to  pay  at  the  expiration 
of  the  time  limited,  they  were  adjudicated 
bankrupts.  One  of  the  Commissioners  con- 
firmed the  adjudication;  but,  upon  appeal, 
Held,  that  his  decision  must  be  reversed. 

Costs,  under  the  particular  circumstances, 
were  not  given  against  the  petitioning  ere* 
ditor. 

This  was  a  petition  of  appeal  from  an 
order  of  Mr.  Commissioner  Ooulbum, 
affirming  an  adjudication  under  the  fol- 
lowing circumstances  : — Messrs.  Wilh'am 
Arnold,  sen.,  William  Arnold,  jun.,  and 
Henry  Arnold  were  adjudicated  bankrupt 
on  the  26th  of  November  1858,  upon  the 
petition  of  one  Mr.  Slann,  a  creditor  for 
67/.  13<.  lOd,,  in  respect  of  a  bill  of  ex- 
change, dated  the  17th  of  July  1858,  and 
drawn  upon  and  accepted  by  the  bank- 
rupts, payable  three  months  after  date. 
The  act  of  bankruptcy  was  non-payment 
after  formal  admission  of  the  debt  under 
a  trader-debtor  summons  within  the  time 
prescribed  by  the  81st  section  of  the  Bank- 
ruptcy Act,  1849.  It  appeared  that  Mr. 
Slann,  having  made  several  unsuccessful 


applications  for  payment,  caused  a  writ  to 
be  issued  gainst  them  under  the  Bills  of 
Exchange  Act,  1855,  on  or  about  the  21st 
of  October  last,  and  on   the  28th  he  re- 
ceived notice  from  the  bankrupts'  solicitors 
that  a  petition    for   private   arrangement 
under   the  provisions  of  the  Bankruptcy 
Act,  1849,  had  been  filed  on  the  26th,  and 
protection  granted  to  the  bankrupts  until 
the  26th  of  November  follovring,  the  day 
appointed  for  the  first  private  sitting  under 
the   arrangement.     Upon   receiving    this 
notice,  Mr.  Slann  discontinued  his  action, 
and  on  the  30th  of  October  he  caused  par- 
ticulars of  demand  and  notice  requiring 
immediate  payment  to  be  served  upon  the 
bankrupts.      The  money  not  being  paid, 
an  affidavit  of  debt,  as  required  by  the  act, 
was  filed  on  the  2nd  of  November,  and  on 
the  same   day   a  trader-debtor   summons 
was  sued  out,  returnable  on  the  10th ;  on 
that  day  the  bankrupts  attended  at  the 
Court  of  Bankruptcy,  in  obedience  to  the 
summons,  and  objected  to  answer  whether 
or  not  they  admitted  the  debt,  on  the  ground 
that  they  had  filed  their  petition  for  arrange- 
ment and  obtained  the  protection  of  the 
Court  "  from  all  process  '*  before  any  pro- 
ceedings were  instituted  in  bankruptcy  in 
regard  to  this  particular  debt.     The  Com- 
missioner, however,  decided  that  they  must 
answer,  whereupon  they  filed  an  admission 
of  the  debt  in  the  usual  course.    The  debt 
was  not  '*  paid,  secured  or  compounded 
for  to    the  satisfaction  of  the  creditor " 
within  the  seven  days  prescribed  by  section 
81.  of  the  Bankruptcy  Act,  1849,  whereby 
the  act  of  bankruptcy  complained  of  was 
committed  on  the  eighth  day  after  the  filing 
of  such  admission.    The  petition  for  adju- 
dication was  filed  on  the  19th  of  November, 
and  adjudication    followed  on  the  26th. 
Notice  to  dispute  the  act  of  bankruptcy 
was  given  on  the  30 th,  and  the  case  came  on 
for  argument  before  the  Commissioner  on 
the  4th  of  December  last,  when  his  Honour 
affirmed  the  adjudication  (1),  but  at  the 

(1)  The  judgment  of  the  Commissioner  was  as 
follows : — In  this  case  the  Messrs.  Arnold  disputed 
an  adjudication  of  bankruptcy  under  the  104th 
section  of  the  Bankruptcy  Act,  1849,  which  allows 
seven  days  to  shew  cause  against  the  validity  of  the 
adjudication.  The  104th  clause  says,  "  And  such 
person  shall  be  allowed  seven  days,  or  such  ex- 
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same  time  stayed  the  same  to  give  the 
bankrupts  an  opportunity  of  appealing  to 
the  Lords  Justices.  Accordingly  a  petition 
of  appeal  was  presented  and  answered  for 
the  1 1th  of  December.  The  petition  stated, 
amongst  other  things,  that  **  the  messenger 
of  the  Court  of  Bankruptcy  is  now  and 
has  been  since  the  26th  of  November,  in 
possession  of  your  petitioners*  residence 
and  place  of  business,  and  of  all  your 
petitioners*  stock  in  trade,  machinery  and 
effects,  and  that  your  petitioners  are  in 


this  respect  and  otherwise  aggrieved  by 
the  order  of  the  4th  of  December  instant, 
confirming  the  said  adjudication."  On 
the  hearing  of  that  petition,  on  the  20th 
of  December,  the  Lords  Justices  made 
an  order  directing  that  *'  upon  a  bond 
(required  by  the  statute)  being  executed, 
with  two  sureties,  to  the  satisfaction  of 
the  Commissioner,  the  messenger  should 
be  withdrawn,  and  the  proceedings  under 
the  bankruptcy  should  be  stayed.  In  de- 
fault of  such  bond  being  given,  the  mes- 


tended  time,  not  exceeding  fourteen  days  in  the 
whole,  as  the  Court  shall  think  fit,  from  the  service 
of  such  duplicate,  to  shew  cause  to  the  Court  against 
the  validity  of  such  adjudication:  and  if  such  per- 
son shall  within  such  time  shew  to  the  satisfaction 
of  the  Court  that  the  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy  upon  which  such 
adjudication  has  been  grounded,  or  any  or  either  of 
such  matters,  are  insufficient  to  support  such  ad- 
judication, &c.,  the  Court  shall  order  such  adju- 
dication to  be  annulled."  The  ex  parte  adjudi- 
cation was  made  by  Mr.  Commissioner  Holroyd, 
with  a  knowledge  of  all  the  facts.  Neither  the 
petitioning  creditor's  debt,  the  trading,  nor  the 
act  of  bankruptcy,  are,  in  fact,  the  subject  in  dis- 
pute. The  question  raised  is  quite  distinct  from 
any  of  them.  It  is  whether  or  not  a  bankruptcy 
can  go  on,  the  bankrupt  having  already  present- 
ed a  petition  for  arrangement  with  his  creditors 
under  the  superintendence  and  controul  of  the 
Court,  and  obtained  protection  for  his  person  and 
property.  It  is  said,  on  behalf  of  the  alleged  bank- 
rupts, that  the  two  proceedings  cannot  be  allowed  to 
go  on  together,  for  that  they  would  necessarily  jostle 
and  interfere  with  each  other;  but  I  think  that 
question  is  not  properly  raised  by  these  proceed- 
ings. It  is  also  said  that  there  is  no  act  of  bankruptcy, 
because  process  had  been  staved  off  by  the  petition 
for  arrangement  and  the  protection  of  the  Court, 
and  that,  therefore,  the  trader- debtor  summons 
issued  by  the  petitioning  creditor  in  this  case,  and 
on  which  the  act  of  bankruptcy  is  founded,  is  a 
nullity.  In  this  view  I  cannot  for  one  moment 
concur,  and  it  seems  to  me  to  be  at  variance  with 
the  decisions  of  the  Court  of  Appeal  in  the  cases  of 
Ex  parte  H'alker{})  and  Ex  parte  Dales  (2).  In  the 
first  of  these  cases  Lord  Justice  Turner  expressly 
declared  that  it  was  the  duty  of  this  Court  to  proceed 
to  bankruptcy  upon  a  trader-debtor  summons,  when 
an  act  of  bankruptcy  founded  on  such  summons 
was  complete,  and  the  Lord  Justice  also  clearly 
intimated  his  opinion  that  the  protection  from  pro- 
cess granted  under  the  statute  to  an  arranging 
debtor  did  not  apply  to  proceedings  under  a  petition 
for  adjudication  of  bankruptcy.  In  that  case  the 
only  doubt  entertained  by  the  Court  of  Appeal  was, 
whether  the  petitioning  creditor  had  not  delayed 
the  presentation  of  his  petition  for  adjudication  too 

(1)  Ubi  infra. 

(2)  Ubiififra. 


long.  No  such  question  arises  in  the  present  case, 
as  the  petition  for  adjudication  was  filed  the  day 
after  the  act  of  bankruptcy  was  complete.  In  the 
case  of  Ex  parte  Dales  the  only  question  was,  whe- 
ther the  creditor  who  had  issued  the  trader-debtor 
summons,  not  having  acted  upon  the  admission  of 
the  debt  obtained  under  it  as  an  act  of  bankruptcy 
by  proceeding  to  an  adjudication,  another  creditor 
could  do  so  upon  the  same  act  of  bankruptcy,  the 
debtor  having  presented  a  petition  for  arrangement, 
and  obtained  his  protection  in  the  mean  timei  and 
this  question  the  Court  decided,  without  hearing  the 
respondent's  counsel.  The  two  cases  cited  appear 
to  me  to  be  conclusive  of  the  queation  I  am  now 
called  upon  to  determine.  Other  cases  were  cited 
(3)  on  behalf  of  the  petitioning  creditor;  but  I  con- 
fess I  am  unable  to  see  their  applicability  to  the 
present  case.  On  the  part  of  the  bankrupts  my 
attention  was  directed  to  the  dates  of  the  ▼arions 
proceedings,  but  it  does  not  appear  to  me  that  the 
dates  are  material.  The  real  question  ia,  whether 
the  filing  of  a  petition  for  arrangement  by  an  insol- 
vent  trader  is  to  preclude  a  creditor  who  has  a  jast 
debt  of  sufllcient  amount  from  proceeding  in 
bankruptcy  to  compel  an  equal  distribution  of 
the  debtor's  assets.  I  cannot  understand  why  the 
creditor  should  be  restrained  from  following  up  the 
remedy  which  the  law  gives  him,  and  taking  pro- 
ceedings in  bankruptcy  against  him,  because  of  the 
debtor's  own  act;  and,  therefore,  my  judgment  will 
be  to  confirm  the  adjudication.  Mr.  Bagley  forcibly 
urged  upon  me  that  the  two  proceedings  under  the 
arrangement  clauses  and  the  proceeding  in  bank- 
ruptcy were  incompatible  and  could  not  be  per- 
mitted to  go  on  together,  and  so  far  I  agree  with 
him.  By  the  adjudication  of  bankruptcy  all  the 
bankrupt's  property  is  vested  in  the  official  assig- 
nee. Under  the  arrangement  the  property  does  not 
necessarily  vest  in  the  assignee.  But  here  the 
property  upon  which  the  petitioners  relied  as  the 
means  of  carrying  the  arrangement  into  efl^t  is 
gone;  and  I  think  the  petition  for  arrangement 
ought  to  be  dismissed,  and  for  this  reason,  because 
there  is  nothing  for  it  to  operate  upon.  I,  there- 
fore, propose  to  confirm  the  adjudication  and  dismiss 
the  petition  for  arrangement 

(3)  These  cases  were  Rideal  v.  Fort,  1 1  Exch. 
Kep.  847;  s.  c.  25  Law  J.  Rep.  (m.s.)  Exch.  204. 
Thomas  v.  Hudson,  14  Mee.  9t  W.  352,  372 ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Exch.  283. 
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senger  to  remain  in  possession  and  the 
appeal  petition  to  stand  over  until  the  first 
petition  day  after  the  next  term,  and  the 
proceedings  for  the  then  arrangement  to  go 
on."  During  the  argument  Mr.  Lucas,  one 
of  the  counsel  for  the  petitioning  creditor, 
said  that  the  point  had  been  adjudged  by 
Mr.  Commissioner  Holroyd  in  a  case  of 
Ex  parte  Hills  (2),  in  which  he  held,  that 

(2)  Mr.  Commissioner  Holroyd,  in  giving  judg- 
ment, said: — It  appears  to  me  that  this  adjudication 
of  bankruptcy  must  stand.  I  think  the  objections 
which  have  been  urged  do  not  constitute  a  valid 
ground  for  upsetting  it  As  regards  the  delay 
which  is  alleged  to  have  taken  place  previously  to 
presenting  the  petition  for  adjudication,  I  think  the 
legislature  itself  has  defined  what  should  be  con- 
sidered a  reasonable  time  for  presenting  such  peti- 
tion upon  an  act  of  bankruptcy  like  that  upon  which 
the  adjudication  in  this  case  is  grounded.  By  the 
76th  section  of  the  Bankrupt  Law  Consolidation 
Act,  it  is  provided  that  a  petition  for  adjudication 
of  bankruptcy  against  a  trader  wbo  has  presented  a 
petition  for  arrangement  with  his  creditors  under 
the  provisions  of  ^at  act  must  be  filed  within  two 
months  after  such  petition  for  arrangement  shall 
have  been  dismissed.  I  think  the  provision  which  I 
have  cited  amounts  to  a  legislative  declaration  of 
what  is  to  be  deemed  a  reasonable  time  for  presenting 
a  petition  for  adjudication  in  bankruptcy  in  such 
a  case  as  the  present  I  am  therefore  of  opinion  that 
the  objection  as  to  the  delay  cannot  prevail.  Then 
as  to  the  next,  and  indeed  the  main  question,  it  is 
said  that  the  adjudication  should  be  annulled 
because  the  bankrupt  had  filed  a  petition  for  arrange- 
ment with  his  creditors  under  the  211th  section,  and 
had,  previously  to  the  filing  of  the  petition  for 
adjudication,  obtained  the  protection  of  the  Court  for 
his  person  and  property  from  all  process.  What 
then  is  the  true  construction  of  the  term  **  from  all 
process"?  I  think  the  act  must  be  construed 
strictly  and  for  the  benefit  of  the  creditors,  and  look- 
ing at  it  in  that  view,  I  think  the  word  *'  process" 
here  must  mean  process  in  a  suit  for  a  party*s  own 
exclusive  benefit,  and  that  it  does  not  extend  to  a 
proceeding  like  a  petition  for  an  adjudication  of 
bankruptcy  for  the  benefit  of  creditors  in  general, 
and  under  which,  upon  the  adjudication. the  property 
is  ailected  by  operation  of  law,  and  not  by  act  of  the 
party.  I  think  the  opinion  of  Lord  Justice  Turner,  in 
Ex  parte  Walker  is  very  important  in  its  bearing 
upon  this  case.  His  Lordship  says :  "  With  respect 
to  the  meaning  of  the  word  '  process*  such  a  con- 
struction must  be  put  upon  the  act  as  will  make  it 
consistent  With  this  view  the  word  'process' 
should,  I  think,  be  construed  as  not  applying  to  an 
adjudication  of  bankruptcy,  even  if  it  would  be 
otherwise  properly  applicable  to  such  a  proceeding, 
which  I  doubt  very  much.**  The  subsequent  case 
of  Ex  parte  DaUs,  and  the  practice  in  this  court, 
since  the  case  of  Ex  parte  Walker,  of  receiving  and 
acting  upon  a  petition  for  adjudication  notwithstand- 
ing the  pendency  of  a  petition  for  arrangement,  and 
the  grant  of  protection  by  the  Court  from  all  pro- 


the  word  ''process**  in  the  211th  section 
of  the  Bankrupt  Act,  1849,  meant  process 
in  a  suit  for  a  party's  own  benefit,  and  did 
not  extend  to  a  proceeding  like  an  adju- 
dication in  bankruptcy.  The  case  of  Ex 
parte  Hills  was  where  a  trader  filed  a  peti- 
tion for  private  arrangement  and  obtained 
his  protection  under  the  same,  and  then  a 
petition  for  adjudication  was  presented 
against  him,  and  he  was  thereunder  de- 
clared bankrupt:  the  adjudication,  which 
was  disputed,  was  held  good.  On  the  14th 
of  January  1859  the  adjourned  petition  of 
appeal  came  on  for  argument,  the  bond 
having  been  given. 

Mr.  Selwyn  and  Mr.  Bagley,  for  the 
bankrupts,  said  that  the  cases  of  Ex  parte 
Walker  (3)  and  Ex  parte  Dales  (4),  which 
had  been  relied  upon  by  the  learned  Com- 
missioner in  his  judgment,  were  very 
materially  distinguishable  f^om  the  present, 
inasmuch  as  in  both  those  cases  proceed- 
ings in  bankruptcy  had  been  commenced 
before  the  petition  for  private  arrangement 
was  filed.  It  was,  therefore,  very  properly 
held  in  each  of  those  cases  that  the  bank- 
rupt could  not  set  aside  those  proceedings 
in  bankruptcy  by  instituting  proceedings 
under  the  private  arrangement  clauses  of 
the  act.  The  learned  counsel  complained 
of  the  ruinous  expense  to  which  the  bank- 
rupts had  been  put  by  the  whole  proceed- 
ings, and  among  them,  by  the  messenger 
being  put  into  possession  of  their  pro- 
perty. 

Mr.  Bacon  and  Mr,  Lucas^  were  for  the 
petitioning  creditor. 

Mr,  Caillardt  for  another  creditor,  took 
no  part  in  the  discussion,  which  princi- 
pally related  to  the  costs. 

Mr.  Selwyn  was  heard  in  reply. 

Lord  Justice  Knight  Bruce. — I  do 
not  at  present  think  the  orders  in  Ex  parte 
Walker  and  Ex  parte  Dales  were  erro- 
neously made.  The  order  of  proceeding 
in  the  present  instance  differs  in  point  of 

cess,  tend  to  confirm  the  view  which  I  have  taken. 
The  adjudication  must  therefore  be  affirmed. 

(3)  6  De  Gex,  M.  &  O.  752 ;  s.  c.  24  Law  J. 
Rep.  (N.s.)  Bankr.  26. 

(4)  2DeGex  &J.206;  s.c.27  Law  J.  Rep.(N.8.) 
Bankr.  13. 
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time  from  those  two  cases.  In  the  case 
hefore  the  Court  the  petition  for  arrange- 
ment was  presented  on  the  26th  of  October, 
and  the  order  founded  upon  it,  being  the 
first  under  the  arrangement  clauses,  was 
made  on  the  28th,  upon  which  day  the 
petitioning  creditor  was  informed  by  letter 
that  proceedings  for  an  arrangement  had 
been  commenced.  Knowing  this  the  cre- 
ditor proceeded,  and  on  the  30th  of  Octo- 
ber, and  not  before,  he  commenced  pro- 
ceedings for  an  adjudication  of  bankruptcy 
under  a  trader- debtor  summons.  This  order 
of  the  proceedings  in  the  matter  makes 
the  present  case  materially  different  from 
Ex  parte  Walker  and  Ex  parte  Dales ;  and 
adhering  as  I  do  to  the  orders  made  in  both 
of  those  cases,  I  adhere  also  to  the  order 
which  has  been  made  in  the  present  case ; 
and  as  the  proposal  for  an  arrangement 
has  been  approved  and  adopted  by  the 
learned  Commissioner,  it  is  now  the  duty 
of  this  Court  to  annul  the  bankruptcy. 
Upon  the  question  of  costs,  however,  I 
think  that  the  case  stands  in  peculiar  cir- 
cumstances, and  I  am  not  disposed  to  visit 
the  creditor  with  costs,  nor  do  I  think  that 
he  ought  to  receive  any.  Therefore,  bear- 
ing in  mind  the  course  taken  by  the  learned 
Commissioner  and  the  particular  circum- 
stances of  the  case,  I  am  of  opinion  that  no 
costs  ought  to  be  given  to  either  side,  and 
I  must  repeat  the  expression  of  my  great 
regret  at  what  I  have  heard  as  to  the  large 
amount  of  costs  which  has  been  incurred 
in  the  matter. 

Lord  Justice  Turner.— I  entirely  con- 
cur in  the  view  of  my  learned  Brother. 
The  true  position  of  the  matter  is  this: 
that  while  the  act  leaves  the  creditor  at 
liberty  to  proceed,  it  leaves  him  to  pro- 
ceed at  his  own  peril.  I  am  not  prepared 
to  say  that  there  may  not  be  many  cases 
in  which  a  creditor  who  takes  proceedings 
after  a  petition  for  arrangement  has  been 
presented,  may  not  subject  himself  to 
the  costs  of  annulling  the  bankruptcy  by 
proceeding  under  a  trader-debtor  summons. 
However,  I  am  of  opinion  that  in  the  cir- 
cumstances of  the  present  case,  the  peti- 
tioning creditor  ought  not  to  be  ordered 
to  pay  the  costs.  He  had  the  power  and 
the  legal  right  to  proceed,  although,  if  he 
proceeded  it  must  be  at  his  own  peril,  and 


he  might  render  himself  liable  to  the  coats; 
but  here  the  learned  Commissioner  has  up- 
held his  right,  and,  although  he  has  taken 
a  position  which  might  have  subjected  hira 
to  an  order  for  payment  of  costs,  I  think 
that  he  should  not  be  ordered  to  pay  them 
in  this  instance.  The  result  is,  that  the 
adjudication  must  be  annulled;  both  par- 
ties must  bear  their  own  costs,  and  the 
deposit  be  returned  to  the  Messrs.  Arnold. 


Louw  JusTxcKs.)  Ex  parte  sybrandt,  tii  re 
Jan.  21.       J  NEViNB. 

Practice — Office  Copies  of  Proceeding  is 
annulled  Adjudication, 

One  of  the  Commissioners  having  refused 
to  order  office  copies  of  proceedings  in  an 
adjudication  which  had  been  annulled  to 
be  furnished,  in  aid  of  a  defence  to  an 
action  in  a  foreign  court,  the  Lords  Justices, 
without  deciding  whether  the  Commissioner 
was  wrong  or  right  in  his  refusal,  ordered 
the  office  copies  to  be  furnished  on  the  usual 
terms. 

This  was  an  appeal  from  the  refusal  of 
Mr.  Commissioner  Perry,  of  the  Liverpool 
District  Court  of  Bankruptcy,  to  order  the 
delivery  to  the  petitioner,  Mr.  Sybrandt'a 
agent,  of  office  copies  of  the  proceedings 
under  a  bankruptcy  which  had  been  an- 
nulled with  the  consent  of  the  only  creditor 
who  had  proved.    The  affidavit  in  support 
of  the  petition  stated,  that  the  petitioner 
and  the  bankrupt  Mr.  Nevins  had  been 
partners  in  New  Orleans.  The  bankrupt  had 
afterwards  traded  alone  in  Liverpool,  and 
after  the  bankruptcy  the  petitioner  claimed 
a  balance  as  due  to  him  on  the  final  adjnat- 
ment  of  the  partnership  accounta.     The 
assignees  insisted  that  Uie  balance  was  on 
the  other  side,  and  the  question  was  sub- 
mitted by  the  petitioner  and  the  asaig^nees 
to  arbitration,  the  result  of  which  was,  that 
a  debt  of  1,600/.  and  upwards  was  awarded 
to  be  due  from  the  bankrupt's  estate  to  the 
petitioner,  and  a  proof  was  intended  to  be 
made  for  that  amount.     Before,  however, 
any  proof  was  actually  made»  the  bank- 
ruptcy was  annulled,  with  the  consent  of 
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the  trade  assignee,  who  was  the  only  cre- 
ditor who  had  proved.  The  petitioner, 
Mr.  Sybrandt,  and  the  bankrupt,  Mr.  Ne- 
yins,  returned  to  America,  where  the  latter 
took  proceedings  against  the  former  on  the 
subject  of  the  accounts  which  had  been 
referred  to  arbitration,  and  the  petitioner, 
being  advised  that  office  copies  of  the  pro- 
ceedings in  the  bankruptcy  were  essential 
to  the  successful  defence  of  the  American 
suit,  applied  for  such  copies.  Mr.  Com- 
missioner Perry  held  that,  as  the  bank- 
ruptcy had  been  annulled,  they  ought  not 
to  be  furnished. 

Mr,  De  Gex^  in  support  of  the  petition, 
relied  upon  the  universal  practice  of  allow- 
ing copies  to  be  taken  when  it  was  sworn, 
as  here,  that  they  were  required  in  further- 
ance of  the  ends  of  justice. 

[Lord  Justice  Turner. — What  juris- 
diction has  the  Commissioner  to  make  the 
order  when  the  bankruptcy  is  annulled  ?] 

Mr,  De  Gex, — No  one  has  questioned 
the  jurisdiction.  The  Commissioner  did 
not  rely  upon  want  of  jurisdiction,  but 
merely  said  they  ought  not  to  be  fur- 
nished. 

[Lord  Justice  Turner.  —  The  order 
annulling  the  adjudication  may  render  all 
that  has  been  done  under  the  bankruptcy 
of  no  effect,  and  that  may  not  be  before 
the  American  Courts ;  who  can  tell  what 
use  will  not  be  made  of  the  proceedings  in 
the  American  courts  ?] 

Mr,  De  Gex, — The  petitioner  will  hardly 
be  advised  not  to  state  all  the  facts  to  the 
American  Courts,  and  if  he  were,  the  other 
side  would  supply  the  deficiency.  This 
Court  will  not  presume  that  the  American 
Courts  will  deal  with  the  proceedings  here 
in  any  manner  other  than  in  accordance 
with  Uie  law  of  England. 

Lord  Justice  Knight  Bruce.  —  The 
proceedings  in  the  superior  courts  of 
America  are  conducted,  I  believe,  with 
great  regularity  and  precision.  Their 
Courts  observe  very  scrupulously  the 
comity  of  nations.  They  will,  no  doubt, 
deal  with  the  office  copies  in  a  way  con- 
sistent with  the  justice  of  the  case.  Whe- 
ther the  Commissioner  was  right  or  wrong 
in  his  refusal  we,  by  no  means,  intend  to 


say,  or  to  intimate  any  opinion  on  the 
point.  I  think  this  Court  has  jurisdiction 
to  make  the  order,  and  I  am  disposed 
to  make  it,  if  the  Lord  Justice  sees  no 
objection. 

Lord  Justice  Turner.  —  The  copies 
may  be  furnished  on  the  usual  terms. 


LoBDs  Justices.!     Ex  parte  CORLES,  in  re 

Jan.  21.        j  PALMER. 

Juri»diction — Authority  to  Registrar  to 
make  Order  after  the  Death  of  a  CommiS' 
sioner, 

A  Commissioner  obtained  leave  ofabsenee^ 
and  the  Lord  ChaneeHor^  under  the  powers 
of ''the  Bankruptcy  Act,  1854,"  (17  <J-  18 
Fict,  c,  11 9.  J  appointed  the  registrar  a<- 
taehed  to  his  Court  to  act  in  his  stead  for 
two  months.  The  Commissioner  died  before 
the  two  months  expired  :'^  Held,  that  an 
order  made  by  the  registrar  sitting  under 
this  appointment,  dated  the  day  after  the 
death  of  the  Commissioner,  was  void. 

This  was  an  appeal  from  an  order  made 
by  Mr.  Waterfield,  the  Registrar  of  the  Bir- 
mingham District  Court  of  Bankruptcy. 
The  facts  of  the  case  it  is  unnecessary  to 
state,  as  they  were  not  entered  into,  by  rea- 
son that  a  preliminary  objection  was  raised 
as  to  the  jurisdiction  of  the  registrar.  The 
point  was  this:  Mr.  Balguy,  the  Commis- 
sioner of  the  Birmingham  District,  peti- 
tioned the  Lord  Chancellor  for,  and  ob- 
tained, leave  of  absence,  and  his  Lordship 
at  the  same  time,  by  order,  dated  the 
3rd  of  December  1857,  which,  after  men- 
tioning "the  Bankruptcy  Act,  1854,"  (17& 
18  Vict.  c.  119,)  and  reciting  the  fact  of 
Mr.  Ba1guy*s  illness  and  his  application 
that  some  person  should  be  appointed  in 
his  place,  proceeded  thus  : — **  Now,  upon 
reading  the  application  of  the  said  John 
Balguy  and  the  medical  certificate  there 
referred  to,  and  in  pursuance  of  section  6. 
of  the  above  act,  I  do  hereby  grant  to  the 
said  John  Balguy  leave  of  absence,  and 
do  appoint  Charles  Waterfield,  Esq.,  one 
of  the  registrars  of  the  Court  of  Bank- 
ruptcy, acting  in  the  county,  to  act  as  the 
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Commissioner  of  the  Court  of  Bankruptcy 
for  the  Birmingham  District,  in  the  stead 
of  the  said  John  Balguy,  for  the  period  of 
two  months  from  this  day,  or  until  further 
order." 

Mr.  Balguy  died  on  the  16th  of  Decem- 
ber, and  on  the  17th  the  news  was  an- 
nounced by  Mr.  Waterfield,  in  the  Bank- 
ruptcy Court,  and  afterwards,  on  the  same 
day,  he  made  the  order  complained  of  in 
the  above-mentioned  petition  of  Ex  parte 
CorleSt  in  re  Palmer,  annulling  the  adjudi- 
cation, and  ordering  Mr.  Corles  to  pay 
the  costs.  That  gentleman  therefore  ap- 
pealed. 

Mr.  Clement  Swaneton  stated  the  pre- 
liminary objection  of  want  of  jurisdiction 
by  reason  of  Mr.  Balguy 's  death  (1). 

(1)  The  6th,  7th  and  8th  sections  of  the  act  are 
as  follows: — 

"6.  Where  a  Commissioner  or  registrar,  acting 
either  in  London  or  in  a  country  district,  is  tempo- 
porarily  hindered  from  discharging  his  duty  by 
illness  or  unavoidable  absence,  the  Lord  Chancellor 
may,  if  he  shall  so  think  fit,  appoint  a  fit  person, 
who  in  the  case  of  a  Commissioner  shall  be  a  Ser- 
jeant or  barrister-at-law  of  at  the  least  seven  years 
standing  at  the  Bar,  to  act  in  the  stead  of  such 
Commissioner  or  registrar  as  aforesaid,  during  his 
illness  or  unavoidable  absence." 

*'7.  Where  a  Commissioner  or  registrar  acting 
in  a  country  district  is  absent  for  any  reasonable 
cause,  the  Lord  Chancellor  may,  if  he  shall  so 
think  fit,  from  time  to  time  appoint  a  fit  person, 
who  in  the  case  of  a  Commissioner  shall  be  a  Ser- 
jeant or  barrister-at-law  of  at  the  least  seven  years 
standing  at  the  Bar,  to  act  in  the  stead  of  such 
Commissioner  or  registrar  as  aforesaid,  during 
such  period  or  periods  as  shall  not  exceed  in  the 
whole  the  period  of  two  calendar  months  in  any 
one  period  of  twelve  consecutive  calendar  months.^* 

''S.  Every  seijeant,  barrister,  or  other  person 
who  shall  under  this  Act  act  in  the  stead  of  a 
Commissioner  or  registrar,  or  in  succession  to  a 
registrar,  but  without  a  permanent  appointment 
as  registrar,  may  and  shall,  while  his  appointment 
remains  in  force,  have,  discharge  and  execute  all 
the  jurisdiction,  rights,  powers,  duties  and  autho- 
rities belonging  to  the  ofiice  of  the  Commissioner 
or  registrar  in  whose  stead  or  in  succession  to  whom 
he  shall  for  the  time  being  act,  with  full  validity 
and  effect  to  all  intents  and  purposes." 


Mr,  Baeon  and  Mr,  Craeknall  con- 
tended that  as  the  order  of  the  Lord  Chan* 
cellor  was  absolute  in  appointing  Mr. 
Waterfield  to  act  as  Commissioner  for  the 
space  of  two  months,  or  until  further  order, 
he  was  justified  in  making  the  order  com- 
plained of,  without  any  reference  whatever 
to  the  fact  of  the  Commissioner  being  in 
existence  or  not.  This  was  made  plain 
by  the  words  of  the  8th  section,  by  which 
it  was  enacted,  that  every  person  acting 
for  a  Commissioner  shall,  while  his  ap- 
pointment remains  in  force,  "have,  dis- 
charge and  execute  all  the  jurisdiction, 
rights,  powers,  duties  and  authorities  be- 
longing to  the  office  of  the  Commissioner 
in  whose  stead  he  shall  for  the  time  being 
act,  with  full  validity  and  efiect  to  all  in- 
tents and  purposes.** 

Lord  Justice  Knight  Bruce.  —  Of 
course,  the  powers  of  the  registrar  eeaaed 
immediately  on  the  death  of  the  Commis- 
sioner, and  he  had  no  power  to  make  the 
order;  and  it  must,  consequently,  be  dis- 
charged. 

Lord  Justice  Turner  entirely  eon- 
cur  red. 

Mr.  Craeknall  then  drew  the  attention 
of  the  Court  to  the  fact,  that  Mr.  Sanders, 
the  newly-appointed  Commissioner  of  the 
Bankruptcy  Court,  had  been  appointed  as 
successor  to  Mr.  Daniel,  and  if  he  was  at 
the  date  of  the  order  a  Commissioner,  Mr. 
Waterfield  might,  under  his  appointment, 
be  considered  as  the  deputy  of  Mr. 
Sanders,  and  so  the  order  would  be 
good. 

Lord  Justice  Knight  Bruce. — After 
much  trouble  and  delay,  we  have  at  length 
been  informed,  that  Mr.  Sanders's  patent 
was  not  sealed  until  the  1 8th  of  December, 
the  day  after  the  date  of  Mr.  Waterfield*s 
order,  which  will  be  accordingly  dis- 
charged. 

The  deposit  was  ordered  to  be  re- 
turned. 
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Re  THE  LONDON  AND  BIRMING- 
HAM FLINT  GLASS  AND  ALKALI 
COMPANY. 


Joint'Stock  Company'^  Winding-up, 

A,  B,  the  assignee  of  a  debt  from  a  joint' 
stock  company  to  an  amount  under  50/.,  upon 
which  judgment  had  been  obtained  and  exe* 
cution  issued,  petitioned  in  his  own  name, 
and  as  attorney  of  the  original  creditor,  for 
a  winding-up  order  under  the  Joint- Stock 
Companies  Acts,  1856,  1857.  The  Com' 
missioner  dismissed  the  petition  as  the  debt 
was  under  501,,  and  the  petition  was  not 
presented  by  the  legal  creditor ;  but,  upon 
appeal,  this  was  reversed,  the  Lord  Chan' 
cellar  considering  that  there  having  been 
execution,  the  amount  of  the  debt  was  unim' 
portant,  and  that  the  petition  was  regular,  it 
being  presented  in  the  name  of  the  original 
creditor. 

This  was  a  petition,  by  Mr.  Wright,  on 
his  own  behalf,  and  as  the  attorney  of 
creditors  of  the  above-named  company,  who 
had  assigned  to  him  ajudgment  debt  against 
the  company;  and  the  petition,  which 
was  presented  under  the  Joint-Stock  Com- 
panies Acts,  1856,  1857,  prayed  that 
the  affairs  of  the  company  might  be 
wound  up. 

The  petition  was  dismissed,  by  Mr.  Com- 
missioner Sanders,  on  the  ground  that  the 
debt  was  under  50/.,  and  that  the  petitioner 
was  not  the  legal  creditor,  but  only  the 
assignee  of  the  original  creditors. 

By  the  67th  section  of  the  Joint-Stock 
Companies  Act,  185^^19  &  20  Vict.  c.  47), 
a  company  might  be  wound  up  by  the 
Court  whenever  the  company  was  unable 
to  pay  its  debts.  By  the  68th  section  it 
was  enacted,  that  a  company  should  be 
deemed  to  be  unable  to  pay  its  debts  when- 
ever in  England  or  Ireland  execution  issued 
on  a  judgment,  decree  or  order  obtained 
in  any  court  in  favour  of  any  creditor  in 
any  suit  or  other  legal  proceeding  insti- 
tuted  by  such  creditor  against  the  company, 
was  returned  unsatisfied  in  whole  or  in  part 
by  the  sheriff  of  the  county  in  which  the 
registered  office  of  the  company  was  situate* 
The  69th  section  provided,  that  any  ap- 
plication for  the  winding  up  of  a  company 
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should  be  by  petition,  and  there  should  be 
filed  or  lodged  at  the  time  when  such  peti- 
tion was  presented  an  affidavit  verifying  the 
same :  such  petition  might,  in  cases  where 
the  company  was  unable  to  pay  its  debts, 
be  presented  by  a  creditor  or  a  contribu- 
tory, but  where  any  other  ground  was 
alleged  for  winding  up  the  company,  a  con- 
tributory alone  was  entitled  to  present  the 
petition. 

Mr,  De  Gex,  in  support  of  the  petition, 
contended  that  the  provisions  of  the  act 
contemplated  a  creditor  equitably  entitled, 
and  were  not  confined  to  a  creditor  who 
could  sue  in  his  own  name  in  a  court  of 
law.  The  68th  section,  by  alluding  to  a 
"  decree,"  clearly  pointed  to  an  equitable 
creditor.  The  petition  also  being  presented 
in  the  name  of  the  original  creditors  as  well 
as  of  the  attorney,  obviated  any  objection. 
A  judgment  having  been  obtained,  the 
amount  of  the  debt  became  unimportant. 

The  Lord  Chancellor  said,  that  the 
Commissioner  had  dismissed  the  petition 
either  on  the  ground  of  the  amount  of  the 
debt  or  of  the  nature  of  the  demand.  In  this 
case  the  petitioner  was  the  assignee  of  joint 
creditors  who  had  obtained  judgment  and 
issued  execution,  to  which  a  return  of  nulla 
bona  had  been  returned.  With  regard  to 
the  amount  of  the  debt  there  could  be  no 
question,  as  the  act  did  not  provide  that 
when  judgment  was  obtained  it  should  be 
for  any  specific  amount.  It  was  only  when 
there  was  a  demand  of  the  debt  it  should 
exceed  50^.,  and,  therefore,  had  the  original 
joint  creditors  presented  this  petition  they 
would  have  been  entitled  to  the  order. 
Then  the  question  arose,  whether  the  as- 
signee of  the  debt,  who  petitioned  on  his 
own  behalf  and  as  attorney  of  the  original 
creditors,  could  be  considered  a  creditor 
under  the  69th  section.  Mr.  De  Gex  had 
argued,  and  with  a  great  deal  of  reason, 
that  in  the  69th  section  a  creditor  might  be 
either  a  legal  or  an  equitable  creditor,  and 
that  the  words  would  necessarily  include 
the  case  of  a  person  entitled  to  an  equitable 
debt,  that  is,  a  debt  to  which  he  was  en- 
titled under  a  decree  or  order  of  the  Court 
of  Chancery.  The  question  was,  whether 
tlie  assignee  of  the  judgment  was  a  creditor, 
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He  was  equitably  entitled,  but  was  he  such 
a  creditor  as  the  section  pointed  out  ?  Al- 
though thatsection  included  aperson  having 
a  decree  in  his  favour,  there  was  consider- 
able doubt  whether  an  assignee  of  a  debt 
was  included,  there  being  a  legal  creditor. 
But  here  the  present  petitioner  had  petition- 
ed not  only  in  his  own  name,  but  in  the  name 
of  the  original  creditors,  as  their  attorney. 
It  was  clear  that  the  present  petitioner  as 
their  attorney  was  entitled,  among  other 
things,  to  petition  in  their  names ;  and, 
therefore,  it  was  unnecessary  to  decide 
whether  a  merely  equitable  creditor  was 
entitled  to  petition  for  a  winding-up  order. 
Under  these  circumstances,  the  Commis^ 
sioner  ought  not  to  have  dismissed  the 
petition,  as  it  was  the  petition  of  an  assig- 
nee of  creditors  who  was  representing  them, 
and  as  the  act  did  not  require  the  debt  to 
amount  to  50/. 


Lords  Justices.!  Ex  parte  HARNDEN,  in  re 

Feb.  11.        J  HARNDEN. 

Conditional  Certificate^^ Salary  of  Pub" 
lie  Servant-^ Public  Policy. 

A  timber  measurer  in  a  dockyard  ear^ 
ried  on  the  business  of  an  eating-house  keeper ^ 
which  was  managed  by  his  wife*  The  latter 
business  not  thriving^  he  petitioned  for  an 
adjudication,  which  he  obtained.  He  then 
sold  the  business t  and  handed  the  proceeds  to 
the  official  assignee,  Oneofthe  Commissioners 
granted  him  a  second-class  certificate,  with 
the  condition  that  he  paid  a  certain  part 
of  his  salary  while  he  continued  timber 
measurer  until  he  had  paid  Is,  6d,  in  the 
pound  on  the  debts  proved.  On  appeal^  the 
Lords  Justices  granted  an  immediate  uncon^ 
ditional  certificate  of  the  third  class. 

It  is  against  public  policy  that  the  salary 
of  a  public  servant  should  be  reduced  by  the 
application  of  any  part  for  the  payment  of 
debts. 

This  was  the  petition  of  the  bankrupt, 
praying  that  the  condition  annexed  to  his 
certificate  might  be  struck  out.  It  ap- 
peared fVom  the  petition,  affidavit  and 
deposition  of  the  petitioner  that  before  the 
filing  of  the  petition  he  carried  on  business 


as  an  eating-house  keeper  in  Ivy  Lane, 
the  business  being  conducted  by  his  wife, 
and  that  he  held  the  situation  of  measurer 
of  timber,  at  a  salary  of  150/.  a  year,  in 
Her  Majesty's  dockyard  at  Chatham.   On 
the  25th  of  October  last,  finding  that  for 
the  last  year  the  business  in  Ivy  Lane  had 
fallen  off,  in  consequence  of  credit  being 
allowed  to  the  customers  against  the  wish 
and  the  remonstrance  of  the  bankrupt,  he 
sold  the  same,  and  petitioned  the  Court  of 
Bankruptcy  for  an  adjudioationi  which  was 
pronounced  on  the  same  day.  On  the  10th 
of  December  he  passed  his  last  examina^ 
tion  before  Mr.  Commissioner  Fonblanque, 
and  on  the  5th  of  January  1859  he  applied 
for  his  certificate  to  Mr.    Commissioner 
Ooulbum  (who  sat  for  Mr.  Fonblanque), 
and  he  was  opposed  by  four  creditors,  a 
butcher,  a  baker,  a  grocer  and  another, 
whose    debts    amounted   respectively   to 
51/.,  20/.,   7/.  and  11/.,  and   the    Com- 
missioner  granted   a   certificate,    and   at 
the  close  of  his  order  said  as  follows  :— 
**  Having  regard  to  the  conformity  of  the 
bankrupt  to  the  law  relating  to  bankrupts, 
and  to  the  conduct  of  the  said  bankrupt 
as  a  trader  before  as  well  as  after  his  bank- 
ruptcy, it  is  ordered  that  such  certificate 
be  and  the  same  is  hereby  allowed  of  the 
second  class,  upon  condition  of  the  said 
bankrupt  paying  annually  into  the  hands 
of   the  official  assignee,   for   distribution 
among  his    creditors   who    have  proved, 
until  they  shall  have  been  paid  the  sum 
of  7s,  6d,  in  the  pound  upon  their  debts, 
the  sum  of  20/.  so  long  as  he  shall  retain 
his  situation  as  a  timber  measurer  in  Her 
Majesty's  dockyard  .at  Chatham."     The 
only  means  of  the  bankrupt  to  maintain 
himself,  his  wife  and  three  children,  of  the 
ages  of  eighteen,  eleven  and  seven,  was 
his  salary  and  1/.  a  week  he  received  for 
a  boarder  and  lodger,  a  deaf  and  dumb 
woman.     He  paid  the  whole  produce  of 
the  sale  of  his  business  to  the  offidal  as- 
signee.    He  had  given  upwards  of  400/. 
for  the  goodwill  of  the  business,  all  of 
which  was  lost     No  accounts  were  kept, 
the  wife  not  being  an  expert  writer,  keep* 
ing  her  accounts,  when  there  were  any* 
with  chalk    on   the  wall,   and  the  bust* 
ness  being  substantially   a  ready-money 
one. 
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The  bankrupt  was  examined  vivd  voce 
before  the  Court,  and  his  evidence  was  in 
strict  conformity  with  his  petition  and  de- 
position ;  and  he  swore  that  his  wife,  by 
way  of  inducing  him  to  continue  the  eating- 
house  business,  assured  him  that  if  he  would 
consent,  she  felt  sure  she  could  extricate 
him  from  all  his  difficulties. 

He  admitted  that  he  had  not  stopped 
the  business  as  soon  as  he  thought  advis- 
able, because  he  had  not  courage  to  do  so 
at  once  against  the  positive  wishes  of  his 
wife. 

Mr.  Bacon  and  Mr.  Charles  Hall  sup- 
ported the  appeal,  and  cited  the  following 
cases  :-^ 

Ex  parte  Hammond,  6  De  Gex,  M.  ^  G. 
699 ;  s.  c.  24  Law  J.  Rep.  (n.s.) 
Bankr.  2. 
Ex  parte  Anderton,  1  De  Gex  &-Jo. 
298;  s.  c.  26  Law  J.  Rep.  (n.s.) 
Bankr.  54. 

Mr.  Selwyn  appeared  for  the  opposing 
creditors,  namely,  the  before-enumerated 
tradesmen,  and  argued  on  the  several  dis- 
tinctions which  existed  between  the  facts 
deduced  by  this  case  and  those  which  ex- 
isted in  Ex  parte  Hammond^  and  expressed 
his  trust  that  the  Commissioner's  judgment, 
lenient  judgment  as  he  considered  it,  might 
be  upheld. 

Lord  Justice  Knight  Bruce.  —  The 
bankrupt's  conduct  has  been  imprudent, 
but  I  do  not  think  inexcusably  so ;  great 
allowance  must  be  made.  I  do  not  think 
that  he  could  be  justly  censured  for  per- 
mitting his  wife  to  engage  in  business  with 
a  view  of  increasing  their  common  income. 
He  has  erred  probably  in  want  of  firmness 
in  not  insisting  on  his  own  opinion  being 
followed,  rather  than  the  opinion  of  his 
wife  ;  but  so  large  a  portion  of  mankind 
have  been  found  liable  to  err  in  the  same 
way  that  it  might  be  thought  ''  righteous 
overmuch"  to  blame  him  severely  for  such 
an  error.  There  has  not  been  shewn  the 
slightest  ground  for  impeaching  the  bank- 
rupt's integrity  or  good  intentions :  it  is 
only  to  be  regretted  that  he  had  not  dis- 
played greater  firmness.  As  to  the  ques- 
tion of  keeping  books,  I  am  of  opinion 
that,  in  a  business  of  this  description,  and 


especially  considering  that  it  was  carried 
on  by  the  wife,  and  under  the  particular 
circumstances,  and  considering  also  the 
character  of  the  transactions,  a  lenient 
view  ought  to  be  taken  of  the  case.  But 
at  the  same  time,  as  it  sufficiently  appears 
that  it  ought  to  be  attributed  to  the  bank- 
rupt's own  want  of  firmness  that  matters 
proceeded  as  they  did,  it  seems  to  me,  and, 
I  believe,  also  to  my  learned  Brother,  that 
an  immediate  and  unconditional  certificate, 
but  one  of  the  third  class  only,  should 
be  awarded.  I  desire  it,  however,  to  be 
known  that  the  alteration  of  the  class  of 
the  certificate  does  not  involve  the  slightest 
imputation  upon  the  integrity  of  the  bank- 
rupt. As  to  his  qualification  for  continuing 
to  hold  his  situation  in  the  public  service, 
the  matter  does  not  stand  in  a  worse 
position  than  when  it  left  the  learned 
Commissioner. 

Lord  Justice  Turner. —  Generally 
speaking,  it  has  not  been  found  a  prudent 
course  to  annex  a  condition  of  this  kind 
to  a  bankrupt's  certificate.  By  such  a 
proceeding  he  is  sent  back  into  the  trading 
world  with  power  to  contract  new  debts, 
but  crippled  in  his  means  of  liquidating 
them.  In  the  present  case,  moreover, 
regard  must  be  had  to  the  interests  of  the 
public  in  having  their  servant's  salary  in- 
cumbered by  a  condition  such  as  that 
which  has  been  annexed  to  this  certificate. 
The  case  is  altogether  one  of  a  peculiar 
kind.  It  is  not  the  case  of  a  man  carrying 
on  business  himself  and  failing,  but  of  a 
person  whose  wife  insisted  on  carrying  on 
the  trade,  and  represented  to  him  that,  if 
allowed  to  continue  in  it,  she  should  be 
able  to  extricate  him  from  all  his  diffi- 
culties. With  reference  to  the  class  of 
certificate  to  be  granted,  the  Bankrupt 
Law  Consolidation  Act  provides  that 
where  the  bankruptcy  has  not  arisen  from 
*'  unavoidable  losses  and  misfortunes"  the 
certificate  is  to  be  of  the  third  class ; 
and  it  cannot  be  said  that  in  this  case 
the  bankruptcy  has  arisen  wholly  from 
unavoidable  losses  and  misfortunes  ;  for  I 
cannot  see  that  the  bankrupt  has  not  had 
power  to  stop  the  trading  at  an  earlier 
period,  notwithstanding  the  wishes  and 
representations  of  his  wife.  Tiiere  will 
therefore  be  an  order  for  an  immediate 
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unconditional  certificate  of  the  third  class. 
This,  however,  involves  no  reflection  upon 
the  bankrupt's  character.  The  bankrupt 
will  take  back  his  deposit  of  201.,  and  the 
opposing  creditors  will  have  their  costs 
out  of  the  estate. 

Lord  Justice  Knight  Bruce  added — 
The  bankrupt  is  to  be  at  full  liberty 
to  state  to  his  official  superiors  in  the 
dockyard  that  the  variation  which  we 
have  made  in  the  class  of  his  certificate 
IS  not  intended  by  us  to  cast  any  re- 
flection whatever  upon  his  integrity.  The 
condition  will  be  expunged,  for  it  is  con* 
trary  to  public  policy  that  the  salaries  of 
its  servants  should  be  reduced  below  that 
amount  which  the  authorities  consider  ade- 
quate payment  for  the  duties  they  have 
to  perform. 


Lords  Justices."!  Ex  parte  HOLDERNESS,  in 

July  4.         S  ^^  HOLDERNESS. 

Certificate — Offence  under  Clause  3.  of 
Section  256.  of  the  Bankrupt  Law  Conso^ 
lidationAct,  12  4*  13  Vict.  c.  106. 

A  trader  who  had  made  an  equitable 
mortgage  of  ships  to  his  brother  was  pressed 
by  his  bankers  to  give  them  security  for  his 
overdrawn  account  with  them.  The  bankers 
produced  an  agreement,  already  drawn,  to 
mortgage  the  ships,  which  he  executed  with^ 
out  informing  them  of  the  equitable  charge. 
In  less  than  six  weeks  he  was  adjudicated 
bankrupt.  One  of  the  Commissioners  held, 
that  he  had  been  guilty  of  **  obtaining  the 
forbearance  of  a  debt  by  fraud  or  false 
pretence,*  within  the  meaning  of  the  above^ 
mentioned  clause,  and  suspended  his  eerti^ 
fieatefor  three  years  without  protection,  and 
then  to  be  of  the  third  class.  On  appeal, 
the  Lords  Justices  ordered  the  certificate  to 
be  of  the  second  class;  but  as  there  had 
been  a  departure  from  truth  on  the  bank' 
rupVs  part,  the  decision  was  otherwise  con" 
firmed. 

This  was  an  appeal  of  the  bankrupt  from 
a  decision  of  Mr.  Commissioner  Ayrton, 
of  the  Leeds  District  Court  of  Bankruptcy. 
Mr.  John  William  Holderness  was  a  timber- 
merchant,    ship-builder  and   commission- 


agent  at  Hull,  and  became  indebted  to  his 
brother,  Thomas  Hunter  Holderness,  of 
Liverpool,  in  a  large  sum  of  money,  to 
secure  which  he,  on  the  16th  of  November 
1857,  agreed  to  sell  to  him  three  vessels, 
which  were  then  being  built  upon  his  (Mr. 
J.  W.  Holderness's)  premises  at  Richi- 
buctoo,  in  the  colony  of  New  Brunswick, 
at  a  specified  rate  per  ton,  but  it  was  pro- 
vided that  if  the  vessels  should  realize  a 
larger  sum  than  the  money  due,  the  sur- 
plus should  be  paid  to  him.  In  the  fol- 
lowing spring  he  had  overdrawn  his  account 
with  Messrs.  Pease,  Liddell  &  Co.,  his 
bankers,  several  thousand  pounds ;  and  on 
the  morning  of  the  30th  of  April  1858  they 
requested  him  to  call  on  them.  This  he 
did,  and  at  the  interview  they  urgently 
pressed  him  to  give  them  some  security, 
and  they  produced,  already  prepared,  a 
written  agreement  to  mortgage  to  them  the 
same  three  vessels,  to  secure  the  banking 
debt  due,  but  not  exceeding  14,0001.  He 
accordingly  signed  the  agreement,  without 
alluding  to  the  equitable  charge  in  favour 
of  his  brother.  He  stated  by  his  affidavit 
that  it  was  his  intention  to  go  to  Liverpool 
and  induce  his  brother  to  waive  his  claim, 
or  at  least  to  allow  priority  to  the  bankers, 
but  he  failed  to  do  so.  After  the  agree- 
ment the  account  went  on  as  before,  until 
the  10th  of  June  1858,  when  Mr.  J.  W. 
Holderness  was  adjudged  bankrupt,  and 
assignees  were  appointed,  of  whom  Mr. 
Pease,  the  banker,  was  one.  The  bank- 
rupt passed  his  last  examination  on  the 
25th  of  March  1859;  and  on  the  11th  of 
May  the  certificate  meeting  was  held,  when 
the  bankrupt  was  opposed  by  Mr.  Pease 
and  the  other  assigpiees,  on  the  ground  that 
he  had  been  guilty  of  an  ofience  against 
the  third  clause  of  the  256th  section  of  the 
Bankrupt  Law  Consolidation  Act  (12  &  13 
Vict.  c.  106). 

The  Commissioner  was  of  opinion  that 
the  256th  section  of  the  act,  enacting  that 
**  if  it  shall  appear  that  a  bankrupt  has  com- 
mitted any  of  the  offences  thereunder  enu- 
merated, the  Court  shall  refuse  to  grant 
such  certificate,  or  shall  suspend  the  same 
for  such  time  as  it  shall  think  fit,  and  shall 
in  like  manner  refuse  to  grant  the  bank- 
rupt any  further  protection  ;**  one  of  which 
offences,  the  third,  being :  *'  if  the  bank- 
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rupt  shall  have  contracted  any  of  his  debts 
by  any  manner  of  fraud,  or  by  means  of 
false  pretences,  or  shall  by  any  manner  of 
fraud,  or  by  means  of  false  pretences,  have 
obtained  the  forbearance  of  any  of  his  debts 
by  any  of  his  creditors," — he  had  no  autho- 
rity to  do  more  than  grant  a  certificate  of 
the  third  class ;  to  be  suspended,  however, 
for  a  period  of  three  years,  without  protec- 
tion in  the  mean  time. 

From  this  decision  the  bankrupt  ap- 
pealed. The  state  of  the  evidence  in  the 
case  is  fully  referred  to  in  the  judgment. 

Mr,  Bacon  and  Mr,  Baggallay^  for  the 
bankrupt,  admitted  that  the  fact  of  con- 
cealment of  the  prior  charge  in  favour  of 
his  brother  appeared  to  be  a  strong  accu- 
sation against  him  ;  but  it  was  quite  plain 
from  his  oath,  that  he  intended  to  go  to 
Liverpool,  and  try  to  induce  his  brother 
to  forego  his  priority;  that  his  banking 
account  was  not  increased  after  the  date 
of  the  agreement,  nor  was  any  new  debt 
contracted  with  the  bankers ;  that,  under 
these  circumstances,  the  bankers  were  not 
in  any  worse  position  than  they  would 
have  been  if  he  had  not  executed  the  agree- 
ment to  them,  since  he  had  been  adjudi- 
cated bankrupt  within  six  weeks  after  the 
date  of  that  instrument.  Lastly,  they  in- 
sisted strongly  on  the  great  impropriety  of 
the  bankers  exercising  such  pressure  as 
they  had  done,  and  particularly  in  having 
an  instrument  of  security  already  prepared 
for  his  execution. 

Mr,  Selwyn  and  Mr,  Eddis  appeared 
for  the  assignees,  but  were  not  called  on. 

Lord  Justice  Knight  Bruce  said,  it 
did  not  appear  to  him  that  the  creditors, 
whose  particular  interests  were  now  repre- 
sented before  the  Court,  had  suffered  in 
any  way  by  what  the  bankrupt  had  done. 
It  did  not  appear  that  there  had  been  any 
important  delay  even,  in  consequence  of 
what  took  place ;  but  unfortunately,  not 
only  by  what  took  place  in  April  1858,  but 
also  by  what  had  taken  place  in  the  latter 
part  of  the  preceding  year,  the  bankers 
were  led  to  believe  that  the  bankrupt's 
interest  in  the  three  vessels  referred  to  was 
not  subject  to  any  incumbrance  whatever. 
However  little  they  might  have  suffered,  it 


was  impossible  for  the  Court  to  pass  over 
the  suppression  of  truth  into  which,  under 
some  pressure  it  was  true,  the  bankrupt 
had  allowed  himself  to  be  surprised.  It 
would  therefore  be  impossible  to  adopt  a 
conclusion,  which  would  be  one  of  so  bad 
an  example,  as  to  mitigate  the  sentence 
pronounced.  Of  course,  the  mere  appre- 
hension of  a  bad  example  would  not  justify 
the  Court  in  maintaining  a  sentence  which 
they  thought  there  was  solid  ground  for 
varying;  but  in  the  present  case  he  feared 
there  was  not  such  an  amount  of  solid 
ground,  however  painful  under  the  cir- 
cumstances it  might  be  to  come  to  that 
decision.  At  the  same  time,  he  did  not 
see  why  the  certificate,  when  granted,  was 
to  be  of  the  third  class  only.  He  thought, 
if  his  learned  Brother  did  not  dissent  from 
him,  that  it  might  be  of  the  second  class, 
which,  however,  would  by  no  means  indi- 
cate their  approval  of  the  course  the  bank- 
rupt had  taken. 

Lord  Justice  Turner  concurred,  but 
added  that,  although  he  could  not  consent 
to  any  variation  of  the  judgment,  other 
than  that  of  altering  the  class  of  certi- 
ficate, he  extremely  disapproved  of  the 
pressure  exercised  upon  the  bankrupt  by 
the  bankers. 


LoEDs  Justices.  )  Ex  parte  frampton,  in  re 


Aug.  2. 


} 


frampton. 


Adjudication — Agency  for  Bankrupt--' 
Bankrupt  Law  Consolidation  Act,  1849, 
s.  104. 

A  person,  before  leaving  this  country^ 
gave  a  general  authority  (but  it  was  not 
proved  whether  verbal  or  written)  to  his 
uncle  to  act  for  him  in  the  arrangement  and 
settlement  of  his  affairs.  Soon  after  his 
departure  he  was  adjudicated  bankrupt, 
and  the  uncle  instructed  a  solicitor  to  dis- 
pute the  adjudication.  One  of  the  Commis- 
sioners refused  to  hear  the  solicitor  on 
the  ground  that,  under  the  \04ith  section  of 
the  above  statute  f  12  ^  13  Vict.  c.  106  j,  ex- 
press agency  was  necessary.  On  appeal, 
the  Lords  Justices  reversed  the  decision,  and 
ordered  **  that  the  uncle  should  be  allowed 
to  appear  before  the  Commissioner  to  dispute 
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the  adjudication  hy  such  solicitor  as  he  should 
think  Jit,**  **  Such  person,**  mentioned  in  the 
section,  does  not  apply  only  to  the  banh^upt 
himself. 

This  was  the  petition  of  Mr.  Charles 
Rothsay  Frampton,  a  bankrupt,  stating 
that  he  attained  the  age  of  twenty-one  in 
the  month  of  February  1859  ;  that  in  June 
following  he  left  England  to  reside  in 
Canada,  where  he  now  is  ;  that  before 
leaving  he  constituted  Mr.  Edward  Framp- 
ton,  his  uncle,  and  who  had  been  his  guar- 
dian, his  general  agent  to  arrange  and 
settle  such  of  his  affairs  as  then  remained 
unsettled  ;  that  for  this  purpose  he  left  in 
his  uncle's  hands  more  money  than  enough 
to  settle  all  claims  upon  him,  and  that  his 
departure  from  this  country  was  not  for 
the  purpose  of  defeating  or  delaying  his 
creditors ;  that  on  the  4th  of  July  Mr. 
Edward  Frampton  received  notice  from 
the  Court  of  Bankruptcy  of  the  Bristol 
District,  that  the  petitioner  had  been,  on 
the  2nd  of  that  month,  adjudicated  bank- 
rupt ;  that  on  the  9th  Messrs.  Bubb,  soli- 
citors, of  Cheltenham,  the  petitioner's 
solicitors,  and  who  in  this  matter  were  ex- 
pressly instructed  by  Mr.  Edward  Framp- 
ton, gave  notice  of  intention  to  dispute 
the  adjudication ;  that  at  the  sitting  held 
for  that  purpose,  Mr.  Abbott,  of  Bristol, 
agent  for  Messrs.  Bubb,  appeared  to  shew 
cause  against  the  adjudication,  alleging 
that  Mr.  Charles  Rothsay  Frampton  was 
not  nor  had  ever  been  a  trader ;  that  he 
had  committed  no  act  of  bankruptcy  ;  that 
a  part  of  the  debt  claimed  by  the  petition- 
ing creditors  was  not  legally  due,  and  that 
so  much  of  the  debt,  if  due,  was  not  suf- 
ficient to  support  an  adjudication.  In 
opposition  to  Mr.  Abbott  it  was  insisted 
that  he  had  no  express  authority  to  appear, 
which  objection  Mr.  Commissioner  Hill 
allowed,  making  the  foljowing  order: — 
"  This  Court  doth  order  that  the  bankrupt 
having  left  this  country,  and  gone  to 
America,  and  there  being  no  agent  on  his 
behalf  entitled  to  appear  and  be  heard 
against  the  adjudication,  the  application 
made  on  behalf  of  the  said  bankrupt  to  be 
heard  in  disputing  the  said  adjudication 
be  refused ;  but  the  advertisement  to  be 
suspended  to  a  day  to  be  fixed,  in  order 


to  afford  an  opportunity  for  an  appeal" 
(1).  The  prayer  of  the  petition  was  for  a 
reversal  of  this  order. 

The  only  evidence  of  agency  was  in  the 
affidavit  of  Mr.  Edward  Frampton,  who 
swore,  "  I  have  a  general  authority  from 
my  nephew,  and  I  believe  in  writing,  to 
act  for  him.'* 

The  104th  section  of  the  act  enacts, 
**  that  before  notice  of  any  adjudication  of 
bankruptcy  shall  be  given  in  the  London 
Gazette,  &c.,  a  duplicate  of  such  adjudi- 

(1)  The  judgment  of  the  learned  Commissioner, 
10  far  as  it  sets  forth  his  reasons,  is  as  follows : — 
''It  was   argued  that    nothing  short  of  express 
agency  would  su£Sce.      First,  if  implied  agency 
were  sufficient,  it  might  happen  that  many  persons 
would  have  equal  authority  to  make  or  to  oppose 
such  an  application;  and  in  such  an  event  how, 
it  was  asked,  would  the  Court  decide  as  to  whether 
the  name  of  the  bankrupt  should  be  used  to  sup- 
port or  to  defeat  the  adjudication  f    On  behalf  of 
the  petitioning  creditor,  Mr.  Clifton,  the  solicitor 
was  called,  who  proved  that  he  was  acting  for  the 
alleged  bsnkrupt  up  to  the  time  of  his  departure, 
and  this  gentleman  took  no  part  in  the  present  ap- 
plication on  the  one  side  or  the  other.     The  ques- 
tions to  be  considered  are,  first,  whether  or  not  sny 
unplied  authority  will  be  sufficient  to  give  applicant 
a  heus  ttamdi.     Secondly,  whether  a  sufficient  im- 
plied authority  has  been  shewn  to  exist  in  Mr.  Ed- 
ward Frampton,  or  if  not  in  him,  then  in  Mr.  Babb. 
And,  thirdly,  if  in  Mr.  Bubb,  whether  it  has  been 
executed  in  due  time.  The  main  question  no  doubt 
is,  whether  any  authority  short  of  express  agency  is 
sufficient,  as  the  law  now  stands  7  That  a  provision 
which  would  enable  the  Court  to  admit  a  party  in 
opposition  to  the  adjudication,  where  the  alleged 
bankrupt  is  abroad  and  can  have  no  notice  of  pro- 
ceedings in  bankruptcy  until  after  they  may  have 
deeply  affiscted  bis  interests,  it  will  hardly  be  denied 
is  desirable  for  the  interests  of  justice.     Wherever 
the  facts,  or  the  law  upon  which  a  decirion  is 
founded,  are  fairly  disputable,  it  is  a  misfortune  to 
the  Court  pronouncing  that  decision  that  it  should 
be  deprived  of  the  means  necessary  to  make  its 
judgment  conform  to  the  truth  of  the  facts  and  to 
sound  views  of  the  law  to  be  applied  to  them.  And, 
assuredly,  no  means  are  so  important  as  thost 
which  are  furnished  by  hearing  both  sides.     But  I 
am  not  to  inquire  what  the  law  should  be,  or 
rather  what  1  may  think  it  should  be,  but  whst  it 
now  is.    I  must  not  take  upon  myself  to  supply 
the  omissions  of  the  legislature,  even  assuming  tost 
the  omission  of  a  provision  to  the  effect  which  I 
have  pointed  out  is  unintentionaL     The  Consoli- 
dation Act  and  the  subsequent  acts  amending  it, 
control  often  with  great  particularity  the  practice 
of  this  Court ;  and  with  a  view  of  leaving  as  Httle 
as  may  be  to  its  discretion,  the  Consolidation  Act 
provides  that  rules  and  orders  for  its  government 
shall  be  made  by  a  body  of  the  Commissiooers, 
and  then  be  subject  to  the  Lord  Chancellor.    It 
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cation  shall  be  served  on  the  person  ad- 
judged bankrupt  personally,  or  by  leaving 
the  same  at  the  usual  or  last  known  place 
of  abode  or  place  of  business  of  such  per- 
son, and  such  person  shall  be  allowed 
seven  days,  or  such  extended  time,  &c.  as 
the  Court  shall  think  fit  to  shew  cause 
to  the  Court  against  the  validity  of  such 
adjudication,"  &c. 

Mr.  Bacon  and  Mr,  De    Gex,  for  the 
appellant,  cited  the  following  cases  :^- 
Ex  parte  Lane,  Mont.  12. 
Ex  parte  Rhodes,  2  Mont.  D.  &  D.  41. 
Ex  parte  Tarleton,  IQVes.  463. 
Ex  parte  Crowther,  4  Deac.  &  C.  31. 
Howard  v.  Baillie,  2  H.  Black.  618, 
at  page  620. 

Mr,  Roxburgh,  for  the  petitioning  credi- 
tors, relied  on  the  grounds  stated  in  the 
Commissioner's  judgment,  which  he  read 
fit  extenso, 

Mr,  Bacon  was  heard  in  reply. 

Lord  Justice  Knight  Bruce.— This 
petitioner  must  be  taken  to  have  been  out 
of  Europe  during  the  whole  of  the  time, 
which,  for  the  present  purposes,  it  is  mate- 
would  be  neither  right  in  itself,  nor  decorous  for 
Judges  so  restricted  as  Commissioners  in  bank- 
ruptcy are,  to  attempt  to  go  far  beyond  the  letter  of 
the  acts,  unless  under  the  guidance  of  the  rules  and 
orders,  none  of  which  apply  to  the  questions  which 
I  have  to  decide.  Now,  the  words  of  the  104th 
section,  giving  the  right  to  make  this  application, 
are  limited  to  '  such  person '  as  has  been  '  adjudged 
bankrupt,'  and  this  is  in  conformity  with  the  general 
policy  of  the  law  relating  to  bankrupts,  which  is 
very  jealous  of  the  interference  of  strangers.  And 
although  exception  is  made  in  favour  of  creditors, 
yet  that  is  clearly  because  their  interests  are  affect- 
ed by  the  adjudication,  and  it  would  be  therefore 
contrary  toeTery  principle  of  justice  that  they  should 
not  be  heard.  So  far  nothing  favours  anything  re- 
sembling laxity  of  construction  in  dealing  with  the 
power  here  conferred  on  the  alleged  bankrupt.  But 
the  hardship  of  dealing  with  the  interests  of  a  party 
behind  his  back  is  insisted  upon,  and  such  an  argu- 
ment cannot  but  have  great  weight.  Its  value, 
however,  will  be  lessened  if  it  should  appear  that 
it  could  scarcely  be  but  that  the  legislature  must 
have  contemplated  the  existence  of  this  hardship, 
without  nevertheless  providing  any  mode  by  which 
it  is  to  be  met.  The  only  period  given  to  the 
alleged  bankrupt  as  of  right  for  disputing  the  ad- 
judication before  advertisement  is  seven  days,  and 
the  indulgence  of  the  Court,  if  indulgence  should 
be  exercised,  is  limited  to  fourteen  additional  days. 
Thus  not  only  the  bankrupt,  but  the  Court,  is  kept 


rial  to  consider.  During  his  absence  he 
was  adjudged  bankrupt,  and  afterwards  a 
solicitor,  entitled,  as  I  must  assume,  to 
practise  in  the  Court  of  Bankruptcy,  ap- 
peared on  behalf  of  the  alleged  bankrupt, 
desiring  to  dispute  the  adjudication,  which 
would  have  been  a  matter  of  course  if  the 
bankrupt  himself  had  been  present.  The 
authority  of  the  solicitor  was,  however, 
disputed.  It  was,  perhaps,  not  a  very 
usual  thing  to  do,  but  I  must  assume  that 
the  petitioning  creditors  were  entitled  to 
raise  the  question.  The  solicitor's  answer 
was — ''  I  am  here  as  agent  for  other  soli* 
citors  in  a  neighbouring  town,  also  entitled 
,  to  practise  in  this  jurisdiction,  and  they 
instruct  me,  under  the  immediate  instruc- 
tions of  a  gentleman  named  Frampton,  of 
the  same  town,  who  was  the  guardian,  and 
is  a  friend  and  near  relation  of  the  alleged 
bankrupt ;  not  only  so,  but  he  acts  under 
an  authority,  it  may  be  written,  it  may  be 
verbal,  from  his  nephew  to  act  for  him 
during  his  absence.'*  These  facts  are  not 
disputed.  In  this  state  of  circumstances, 
if  I  had  been  sitting  as  Commissioner,  I 
should  have  admitted  the  solicitor  to  appear 
for  the  bankrupt  and  dispute  the  adjudi* 

within  very  strict  bounds;  yet  it  is  quite  obvious 
that  twenty-one  days  cannot  much  avail  a  bank- 
rupt (if  he  is  to  exercise  any  will  upon  the  subject) 
who  is  absent  from  the  country.  Is  it  then  intended 
that  if  he  have  no  information  of  the  petition  against 
him  he  shall  forfeit  his  privil^^,  unless  he  has  left 
behind  him  apower  of  attorney,  so  framed  as  to  autho- 
rize an  agent  to  protect  his  Interests,  or  what  the 
agent  may  consider  his  interests,  in  the  event  of 
proceedings  in  bankruptcy  ?  Harsh  as  it  may  at 
first  sight  appear,  I  think  such  was  the  intention 
of  the  legislature,  although  I  should  be  driven  to 
the  same  practical  conclusion,  if  I  were  to  hold  that 
the  legislature  has  not  declared  its  will  upon  this 
point.  It  appears  to  me  that  much  light  is  thrown 
on  the  subject  by  the  23drd  section  (to  which 
the  Commissioner  then  at  length  referred).  It  is 
also  worthy  of  remark,  that  the  attention  of  the 
legislature  has  been  again  directed  to  this  matter ; 
for,  by  the  17  &  18  Vict.  c.  1 19.  s.  24,  the  twenty- 
one  days  mentioned  in  the  section  which  I  have 
just  abstracted  are  enlarged  to  two  calendar  months. 
Again,  the  Consolidation  Act  has  now  been  in  force 
for  a  period  of  ten  years.  On  the  whole,  therefore, 
I  cannot  resist  the  impression  that  it  was  consider- 
ed by  the  legislature  that  the  interests  of  individual 
debtors  must  give  way  to  the  interests  of  creditors, 
which  are  often  much  advanced  by  those  powers  of 
the  act  which  enable  the  Court  to  place  the  estates 
of  bankrupts,  without  much  delay,  under  the  pro- 
tection of  Its  own  officers." 
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cation,  and  I  think  that  the  order  now  to 
be  made  ought  to  be  to  that  effect. 

Lord  Justice  Turner.— The  words 
"such  person"  in  the  104th  section  of  the 
act  cannot  be  held  to  apply  only  to  the 
bankrupt  personally ;  the  only  question, 
therefore,  is,  whether  there  was  authority 
in  the  uncle  to  act  for  the  bankrupt,  and 
I  think  there  was.  The  order  we  make 
will  therefore  be — **  It  appearing  to  the 
Lords  Justices  that  Mr.  Edward  Frampton 


is  sufficiently  authorized  to  act  as  agent  of 
the  petitioner,  it  is  ordered  that  Mr.  Ed- 
ward Frampton  be  at  liberty,  on  behalf  of 
the  petitioner,  by  such  solicitor  as  he  nay 
think  fit,  to  shew  cause  against  the  validity 
of  the  adjudication ;  and  it  is  ordered  that 
the  inquiry  as  to  the  validity  of  the  ad- 
judication be  proceeded  with  before  the 
Commissioner.  Let  the  petition  in  all 
other  respects  stand  over,  with  liberty  to 
apply." 
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CHANCERY. 


Abandoned  Suxmons — Right  to  coets  on.  See 
Coets. 

AocoTTNT — An  alleged  breach  of  trust  having  taken 
place  (if  at  all)  at  least  thirty  years  back,  plain- 
tiffi)  not,  under  the  circumstances,  entitled  to  an 
account  of  the  settlor*s  personal  estate.  A  tenant 
for  life,  without  impeachment  of  waste,  pulled 
down  the  family  mansion-house,  and  built  a 
better  mansion  in  another  part  of  the  settled 
estate,  using  the  old  materials.  It  appeared 
that  for  years  prior  to  1819,  the  date  of  the  set- 
tlement, the  s^tlor  had  contemplated  the  aban- 
donment of  the  mansion  and  the  building  of 
another,  and  that  the  settlement  contamed 
powers  of  sale  and  exchange,  and  also  a  power 
to  grant  building  leases  of  the  settled  premises, 
including  the  site  of  the  old  mansion-house.  It 
was  held,  the  tenant  for  life  was  not  liable  to 
an  account  and  inquiry  as  to  the  application  of 
the  materials  of  the  old  mansion-house.  Marrit 
V.  Morrit,  829 

Accountant  Gxnsbal— a  trustee  of  funds  pud 
into  court.    See  Trust  and  Trustee. 

Acoumulation — ^Testator  gave  the  income  of  all 
his  property  to  his  mother  for  her  life,  and  after 
her  death  he  gave  an  annuity  of  1002.  to  each 
of  his  two  sisters,  the  longer  liver  to  have  2002. 
After  the  decease  of  his  two  sisters,  he  gave  two 
legacies  of  5002.  each.  Testator  then  left  the 
whole  of  his  property,  real  and  personal,  to 
trustees,  to  be  placed  out  on  such  securities  as 
they  should  think  most  advisable,  for  the  benefit 
of  his  heirs ;  and  after  decease  of  his  mother  and 
two  sisters,  the  amount  to  be  invested  in  landed 
property  in  Scotland,  which  was  to  be  strictly 
entailed  on  his  nephew  and  his  heirs  lawfully 
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begotten.  It  was  held,  the  gift  for  the  benefit 
of  the  heirs  of  testator  ¥^as  a  nft  of  the  corpus 
as  it  existed  at  his  death,  for  we  benefit  of  all 
those  who  were  entitled  to  any  of  his  property 
real  or  personal;  that  the  directions  in  the  will 
rendered  accumulations  of  income  necessary, 
which  could  not  be  done  for  more  than  twenty- 
one  years  after  the  death  of  testator,  by  reason 
of  the  TheUusBon  Act ;  and  that  the  direction  to 
invest  accumulations  on  land  in  Scotland  did 
not  prevent  the  operation  of  the  act.  Maepker- 
90%  V.  Stewart,  177 

—  Testator  devised  real  estates  in  trust  for  his 
■on  G.  during  the  joint  lives  of  himself  and  T, 
and  after  decease  of  either  of  them  upon  trust 
to  invest  and  accumulate  rents,  &o.  until  3,0002. 
sterling  should  have  been  invested,  and  sub- 
ject thereto  upon  trust  for  G.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail, 
with  successive  remainders  over;  and  he  directed 
that  the  stock  to  be  purchased  and  the  accumu- 
lations thereof  should  be  in  trust  for  the  children 
of  G,  and  for  deliftult  of  such  issue  upon  such 
trusts  as  G.  should  by  will  appoint,  and  in  de- 
&ult  of  appointment,  for  his  next-of-kin.  G. 
and  T.  survived  testator  seventeen  vears,  when 
G.  died  without  issue,  having  by  will  appointed 
the  8,0002.  to  F.  D,  a  stranger,  and  the  trustees 
invested  and  accumulated  the  rents  for  a  period 
of  ten  years  firora  that  time,  when  8,0002.  had 
been  invested.  It  ¥^as  held,  first,  that  the  direc- 
tion to  accumulate  was  void,  except  for  the  period 
of  twenty-one  years  firom  the  death  of  testator, 
the  8,0002.  not  beins,  in  the  event  which  hap- 
pened, vis.,  the  death  of  G.  without  issue,  a  por- 
tion for  his  children,  nor  under  the  power  of 
appointment  a  portion  for  G.  himself ;  secondly, 
that  F.  D.  was  entitled  to  so  much  of  the  stock 
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as  was  porchasod  with  the  aocmniilatioiifl  that 
took  place  within  the  twenty-one  yean  from  the 
death  of  testator,  and  to  the  interest  thereon ; 
and,  thirdly,  that,  subject  thereto,  the  income 
directed  to  be  accumulated,  with  the  accumula- 
tions thereon,  belonged  to  the  persons  from  time 
to  time  entitled  to  the  rents  and  profits  under 
the  limitations  in  the  testator*B  will.  In  re  Clu- 
low'iTrutU,  696 


See  Will  (  WaiiafM  v.  Lewis ), 


AcQUiERCENCE — If  works  likely  to  become  a  nui- 
sance are  erected,  and  subsequently  carried  on 
without  any  objection,  the  owners  of  adjoining 
estates,  who  acquiesced  so  long  as  no  percepti- 
ble injury  was  sustained,  are  not  precluded,  when 
injury  arises,  from  objecting  to  an  extension  of 
the  works,  or  from  pursuing  their  legal  remedy 
to  recover  damages  for  injury  sustained  by  such 
works ;  and  when  an  action  has  been  brought, 
and  damages  recovered,  this  Court  will  not  re- 
strain the  execution  to  obtain  payment  of  the 
amoimt,  or  prevent  the  plaintiff  in  the  action 
frY>m  taking  other  proceedings  at  law.  Bank- 
hart  ▼.  HougkUmy  473 

See  Company  (Mathews  v.  the  Great  North- 
ern Railway).  Infemt.  Solicitor  and  Client 
(Ortdey  v.  Moudey), 

Administration  of  Ehtatb — If  an  executor  ad- 
ministen  the  estate  of  his  testator  and  pays  over 
the  residue  so  that  no  part  can  be  recovered  to 
answer  a  subsequent  debt  of  the  testator,  he  will 
not  as  against  appropriated  legacies  be  entitled 
to  the  costs  of  an  action  brought  against  him  by 
the  creditor,  or  of  a  proceeding  necessaiy  to 
establish  the  debt,  or  of  any  suit  by  him  to  xnake 
the  appropriated  legacies  available  for  the  pay- 
ment of  the  debt.  Noble  v.  Brett  and  JVoMe  v. 
Hodges,  322 


Testator  died  indebted  on  bills  of  exchange. 


The  creditor,  before  the  executors  proved  the 
will,  issued  a  writ  imder  the  Bills  of  Exchange 
Act,  and,  the  executors  not  appearing,  the  credi- 
tor signed  judgment  and  levied  on  the  goods  of 
testator  in  the  hands  of  the  executors,  and  the 
sheriff  sold.  Specialty  creditors  of  testator  after- 
wards took  out  an  administration  summons,  and 
obtained  a  degree  at  the  Rolls,  and  moved  to 
restrain  the  sheriff  from  parting  with  the  money 
arising  from  the  sale,  and  that  the  money  should 
be  paid  into  court,  and  the  same  was  ordered  by 
the  Master  of  the  Rolls.  Upon  appeal  (reversing 
his  Honour*s  order)  it  was  held,  that  as  the 
money  was  in  the  hands  of  the  sheriff  at  the 
suit  of  the  creditor  on  the  bills  of  exchange 
before  the  decree  in  the  administration  suit,  the 
motion  must  be  refused,  with  costs.  Marriage 
v.Skiggs,  433 

—  A  father,  having  given  a  voluntary  bond  to 
truRtees,  conditioned  for  payment  after  his  death 
of  a  sum  of  money  to  them  for  the  benefit  of  his 
two  sons,  afterwards  upon  the  marriages  of  the 
sons,  assented  to  such  bond  being  settled  upon 


tmst  for  the  benefit  of  Mid  mnia  and 
respective  wives  and  children.  The  mairiagee 
having  taken  place  upon  the  £uth  of  the  pro- 
vision thus  aasontod  to,  the  trustees  of  the 
marriage  settlements  of  the  sons  were  entitled 
to  claim  as  specialty  creditors  for  value  in  a  suit 
instituted  after  the  father^s  decease  for  the 
administration  of  his  estate.  Payne  v.  Morti- 
mer, 437 

-  In  a  suit  for  the  administration  of  testator's 


real  and  personal  estate,  it  was  declared  that 
the  debts  ought  to  be  paid  out  of  his  real  in 
exoneration  of  his  personal  estate;  and  mxm  a 
question  as  to  the  payment  of  the  costs,  it  was 
held,  they  must  be  paid  out  of  the  personal 
estate.    Stringer  v.  liarper,  643 


Chai^  by  testator  of  his  funeral  and  testa- 


mentary expenses  upon  a  particular  portion  of 
his  property  specified  in  his  will,  held  not  suffi- 
cient to  justify  the  Court  in  throwing  upon  that 
specified  portion  the  costs  of  a  suit  for  the 
eeneral  administration  of  testator^s  estate.  Xta- 
ley  V.  Taylor,  686 

—  Testator  left  the  whole  of  his  personalty  to 
his  son  absolutely,  and  his  real  estate  to  his  scm 
for  life,  with  remainder  to  his  grandson.  His 
debts  were  to  be  paid  out  of  his  personalty,  and 
then  out  of  his  realty  in  aid  of  the  personalty. 
The  debts  consisted  principally  of  money  bear- 
rowed  in  order  to  make  advaooes  to  his  son,  who 
was  a  banker.  The  son  kept  down  the  interest 
upon  the  debts  out  of  the  income  of  his  life 
estate  in  the  realty  for  eleven  years,  and  then 
the  bank  failed.  A  dividend  was  subsequentiy 
paid,  which  was  sufficient  to  satisfy  a  lai^  por- 
tion of  the  debts.  It  was  held,  the  tenant  ffV 
life  was  not  entiUed  to  be  recouped  out  of  the 
real  estate  for  any  sums  which  he  had  paid  in 
keeping  down  the  interest  upon  the  debts.  A 
receiver  having  been  appointed  both  of  the  real 
and  personal  estate,  it  was  held,  that  the  ex- 
penses of  such  recerver  must  be  borne  by  the 
tenant  for  life.    Shore  ▼.  Shore,  940 


Testator,  by  his  will,  gave  (after  the  death 


of  his  wife)  any  shares  in  railways,  mines  or 
other  undertaking  that  might  belong  to  him  at 
his  decease,  to  his  second  son,  and  in  case  of  his 
death  without  issue  the  same  to  revert  to  his 
two  other  children.  Testator  was  possessed  of 
railway  shares  upon  which,  after  his  death,  calb 
were  made.  The  calls  were  paid  by  his  widoir, 
as  executrix,  and  the  company  had  power  to 
make  further  calls.  The  r^ddue  was  not  soffi* 
dent  to  meet  the  calls.  The  Court  directed  a 
sale  of  the  shares  by  the  executrix,  who  was  to 
retain  the  sums  aheady  paid  by  her  for  ealb» 
and  to  invest  the  residue  in  consols,  the  difi* 
dends  of  which  were  to  be  paid  to  her  lor  her 
life,  ¥dthout  prejudice  to  tne  question  out  of 
what  fund  the  calls  already  paid  were  ultimately 
to  be  borne.    Day  v.  Ihy,  947 


See  Limitations,  Statute  of.    Stayiqg  Pro- 
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oeedingB  (Cwnkam  ▼.  Neale),  Trust  and  Trustee 
(Fry  V.  Fry). 

Advowbon.  See  Vendor  and  Purchaser  (Edwardi 
Wood  Y.  Marjoribanks). 

Alien  Company — Right  to  sue.    See  Injunction. 

Annuity — A  scheme  was  promoted  by  the  East 
India  Company  for  granting  annuities  to  their 
civil  servants  who  subscribed  to  a  fund  upon 
stated  terms,  which  in  the  result  proved  in  cer- 
tain cases  more  favourable  to  the  fund  than  to 
the  annuitant ;  but  it  was  held,  that  in  such  cases 
the  annuitant  was  not  entitled  to  a  refund. 
Boldero  ▼.  the  East  India  Co,,  24 

—  Testator  gave  an  annuity,  or  clear  yearly  rent- 
charge,  of  8002.  to  his  niece  A.  B,  for  her  life ; 
and  after  her  decease  he  gave  the  said  annuity  or 
rent-charge  unto  her  children  equally,  if  more 
than  one,  share  and  share  alike,  to  be  applied  for 
their  maintenance  imtil  the  youngest  should 
attain  twenty-one ;  on  the  happening  of  which 
event  he  directed  the  said  annuity  to  be  abso- 
lutely sold  by  such  children,  and  the  proceeds  to 
be  equally  divided  among  them ;  and  he  charged 
the  said  annuity  upon  his  real  estates,  which, 
subject  to  the  said  annuity,  he  devised  to  H. 
in  fee.  This  gift  held  to  create  a  rent-charge 
on  the  estates  in  fee  simple.  Mantergh  v. 
Campbell,  61 

Testator  devised  certain  estates  in  fee,  subject 

neyertheless,  and  he  thereby  charged  the  same 
estates  with  the  payment  of  an  annuity  of  801. 
a  year.  He  also  devised  other  estates  to  trustees 
upon  trust  to  sell  and  apply  the  proceeds  arising 
from  such  sale,  together  with  his  personal  estate, 
which  he  bequeathed  to  them,  in  discharge  of  his 
debts  and  legacies:  and  if  any  surplus  should 
remain,  testator  directed  the  same  to  be  paid  to 
the  then  minister  of  a  Catholic  chapel,  to  whom 
he  gave  and  bequeathed  the  same.  This  annuity 
of  SOI.  was  held  to  be  a  charge  upon  the  corpus 
of  the  estates ;  the  fund  for  payment  of  debts 
and  legacies  a  mixed  fund ;  and  the  devise  of 
the  surplus  of  the  proceeds  arising  from  the  sale 
*of  the  property  to  the  Catholic  minister  void 
nnder  ihe  Statute  of  Mortmain.  Tkomher  v. 
WUmm,  145 

The  chief  clerk  of  one  of  the  Vice  Chancellors, 

in  taking  an  account  directed  by  the  Court,  cer- 
tified that  1,002/.  was  due  to  J.  P.  in  respect  of 
the  arrears  of  an  annuity  charged  on  real  estate. 
The  certificate  was  dated  in  November  1855. 
J.  P.  claimed  interest  on  the  debt  from  the  date 
of  the  certificate  being  signed  by  the  Judge,  in 
November  1855,  to  the  time  of  the  hearing  on 
further  consideration,  which  a  subsequent  incum- 
brancer opposed  ;  but  it  was  held,  that  J.  P. 
was  not  entitled  as  against  a  subsequent  incum- 
brancer to  such  interest.  Whether,  if  the  claim 
had  been  against  the  assets  of  the  grantor,  it 
would  have  prevailed — qucere.  Interest  on  arrears 
of  an  annuity  will  not  be  given,  except  under 
special  drcumstanoes.    A  certificate  of  the  chief 


derk  finding  money  due  is  not ''  an  order  for 
payment,"  within  the  18th  section  of  the  statute 
1  &  2  Vict.  c.  110.     Man^fidd  v.  OgU,  422 


Testator  bequeathed  aU  his  money  and  secu- 


rities for  money  to  his  executors  upon  trust  to 
employ  400/.  or  500/.  in  purchasing  a  house,  and 
allow  L.  to  reside  therein,  and  have  the  use 
thereof  for  her  separate  use,  and  after  her  decease 
the  same  to  go  to  her  children  (if  any)  equally.  He 
further  requested  his  said  trustees  to  invest 
su£5cient  money  in  their  names  to  produce  40/.  per 
annum,  and  to  pay  the  same,  quarterly,  to  the  said 
L,  to  her  separate  use.  TheCourtrefused,  upon  the 
petition  of  L,  to  direct  the  corpus  of  the  rand  to 
be  paid  to  her,  but  declared  her  entitled  to  an 
annuity  for  her  life  only,  and  to  have  a  sufficient 
fund  appropriated  to  answer  such  annuity.  He 
Orove'i  Trualt,  536 

—  Duration  of.   See  Legacy  (BignM  v.  Oile»)» 

Appbal — by  a  married  woman.  See  Form&  Pau* 
peiis. 

—  for  Costs.  See  Vendor  and  Purchaser  (  Col- 
lard  V.  Roe). 

within  what  time.  See  Enrolment  of  Decree. 

Apportionment — Whero  a  tenancy  from  year  to 
year  has  been  originally  created  by  the  owner  of 
the  fee,  it  is  not  determined  by  the  death  of  a 
tenant  for  life  claiming  under  the  original  lessor, 
and  the  11  Greo.  2.  c.  19.  s.  15.  does  not  there- 
fore apply  to  such  a  case.  Nor  does  the  4  ft  5 
Will.  4.  c.  22.  apply  to  rents  reserved  by  parole 
CatUey  v.  Arnold,  352 

Arbitration — Arbitrators  were  named  in  a  con- 
tract to  determine  the  value  of  breweiy  premises 
and  the  plant,  &c.  Before  entering  upon  the 
valuation  they  were  to  appoint  an  umpire,  whose 
authority  was  to  be  limited  to  the  matters  in 
difierenoe  between  the  arbitrators.  The  arbi- 
trators could  not  agree  in  the  appointment  of  an 
umpire ;  and  upon  a  summons  under  the  Com- 
mon Law  Procedure  Act,  1854,  it  was  held,, 
this  was  not  an  arbitration  within  the  meaning 
of  the  act,  and  that  the  Court  had  no  authority 
to  appoint  an  umpire.     CoHins  v.  Collins,  184 

Effect  of  a  provision  in  a  contract  for  arbi- 
tration of  disputes.  See  Contract  (Scott  v.  the 
Liverpool  Corporation). 

Assignment  —  Pension  of  retired  government 
officer  not  assignable.    Lloyd  v.  JSagte,  389 

Attorney  and  Solicitor — An  agreement  between 
A,  a  certificated  conveyancer,  and  B,  an  attorney, 
that  in  case  A.  should  introduce  to  B.  any  mat- 
ters of  professional  business  for  which  B.  would 
have  a  claim  for  costs,  B.  would  allow  and  pay 
to  A.  certain  sums  of  money  by  way  of  conums- 
sion,  is  not  such  a  permitting  by  the  attorney  of 
his  name  to  be  made  use  of  upon  the  accotmt  or 
for  the  profit  of  an  unqualified  person,  as  was 
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intended  to  be  provided  againat  by  the  82nd 
Beotion  of  the  Attomeya  and  Soliciton  Act  (6 
k  7  Viot.  c.  78.),  nor  would  such  an  agreement 
aubject  the  parties  to  the  penalties  for  common 
banatry  i  luid,  therefore,  where  a  defendant,  an 
attorney,  by  liiB  answer  deoHned  to  answer  in- 
tenogatoiies  founded  on  a  statement  of  such 
an  agreement^  on  the  ground  that  if  the  &ctB 
alleged  in  the  hill  were  trne^  he  was  liable  to 
be  struck  off  the  roll,  and  waa  liable  to  other 
pains  and  penalties  under  the  statutes  and  laws 
m  force  oonceming  common  barratry  and  main- 
tenance, it  was  held,  that  the  answer  was  insuf- 
ficient. A  witness  claiming  to  be  urivileged 
from  answering,  on  the  ground  that  he  is  not 
bound  to  criminate  himself,  must  at  aU  oTenta 
swear  that  he  is  advised  or  believea  that  his 
answer  will  have  that  efifoct;  and  it  is  not  suffi- 
cient to  sa^  that  his  answer  would  or  might 
criminate  hun  or  tend  to  criminate  him.  ScoU 
V.  Miller,  584 

Bee  Privileged   Communication.     SoUdtor 

and  Client. 

Striking  off  the  RdL    See  Trust  and  Trustee 

(TkomdiheT,  ffvni). 

AnoBNXT  GsKBRAir— Service  on.    SeeBvidence. 

Auction.  See  Vendor  and  Purchaser  (In  re 
Careu^s  JktaU  Ad). 

Bankxr — A  customer  kept  three  accounts  with 
his  bankers,  the  whole  of  which  were  overdrawn. 
Upon  their  applying  for  further  security  he 
executed  a  deed-poll,  which  recited  the  intention 
to  give  security  amd  charge  certain  estates  already 
mortgaged  with  the  payment  of  the  *' three 
sevenJ  sums  of  money  which  shall,  or  may  be 
found,  on  the  balance  of  the  several  accounts, 
for  principal,  interest,  commission  and  other 
usual  and  lawful  bankers'  charges,  not  exceed- 
ing the  aggregate  sum  of  8,0001."  He  sub- 
sequently executed  a  deed  of  assignment  for  the 
benefit  of  his  creditors.  The  real  estate  charged 
by  the  deed-poll  was  sold  by  the  mortgagee, 
and  after  paying  aU  incumbrances  a  baluice 
remained,  which  waa  claimed  by  the  bankers 
and  by  the  trustees  of  the  creditors'  deed.  It 
was  held,  upon  petition  of  the  bankers,  that 
the  security  did  notinolude  the  floating  balance. 
InreMeainM,  891 

Bankbuft — A  bankrupt,  after  obtaininff  his  certi- 
ficate, contracted  witii  the  craditors  assignee 
for  the  purchase  of  his  reversionary  interest  in  a 
legacy  to  which  he  was  entitled  under  the  will 
of  hu  fifhther-in-law.  Shortly  after  the  agree- 
ment had  been  signed  the  reversbn  fell  into 
possession.  On  the  day  named  in  the  contract 
for  the  payment  of  Uie  pumhaso  money  the 
bankrupt  tendered  the  amount  to  the  oiOBioial 
assignee,  who  refused  either  to  receive  it  or  to 
recognize  the  contract.  Upon  a  petition  by  the 
punuiaser,  and,  in  the  absence  of  fraud  or  proof 
of  insuffident  value^  it  was  held  that  the  con- 


tract waa  valid  and  ought  to  be  oompletad.  In 
re  WtmTt  Legaejfi  175 

— i  See  y olnntaiy  Settlement. 

Bason  and  Fucb — A  married  woman,  whose 
eanungs  and  property  were  protected  against 
her  husband  and  lua  creditors,  by  an  order  made 
under  the  30  fc  21  Yict.  c  85.  a.  21,  on  aooount 
of  his  desertion  of  her,  will  be  oidmd  the  pay- 
ment of  a  legacy  ffiven  to  h«  in  general  terms. 
In  re  Kimgdeif*  ihuU,  80 

A  married  woman,  entitled  to  a  legacy  in 

reversion,  was  deserted  by  her  hosbaDd  in  the 
year  1845.  The  legacy  fell  into  posaearioe  and 
was  paid  into  court  under  the  Trustees'  Relief 
Act.  The  manned  woman  then  obtained  a  no- 
tection  order  under  the  IHvoipe  and  Matnmo- 
nial  Causes  Act»  and  upon  her  petttion  the  Ca«Dt 
ordered  the  money  to  be  paid  oat  to  her.  In  rt 
MahudM$  Truit,  88i 

-— -  The  whole  of  a  ftmd  in  court  bekn^pog  to  a 
married  woman  waa  settled  (under  the  ciroam- 
stancea)  upon  harsetf  and  ohildven,  in  ezolualon 
of  the  assignee,  for  valoe^  of  her  hasbaad ;  thon^ 
aha  waa  in  receipt  of  a  further  inocma  fer  life  of 
26<.  a  year,  and  was  living  with  her  hnshssid 
In  re  WOekmm  and  m  ft  tie  TmeUe^  lUiief 
AeUyW 

—  Property  settled  to  the  separate  use  of  a 
married  woman,  without  power  ti  antidpalion, 
cannot  be  applied  to  make  good  a  breadi<^ 
trust  committed  by  her ;  and  the  carcumstaDce 
that  she  herself  was  the  settlor  makes  no  diffiet^ 

Clwe  V.  CctfVNi,  685 


—  A  legacy  of  1,0002.  bequeathed  to  the 
separate  use  of  a  married  woman  waa  paid 
to  her,  she  and  her  husband  both  joining  in 
a  releaae  to  the  executors.     The  money 


then  allowed  to  get  into  the  hands  of  the  hus- 
band, who  paid  it  to  lua  own  bankesi^  and 
mixed  it  with  his  own  money,  and  employed  it 
in  his  own  business  and  in  the  femily  expen- 
diture. This  continued  nearly  twenty  yean» 
when  the  husband  died.  There  was  no  evidanoe 
to  shew  the  circumstances  under  whid&  the 
money  was  paid  to  the  husband's  banker,  aer 
any  proof  of  any  fonnal  assent  on  the  pari  of 
the  wife  to  the  mode  of  deahng  with  the  nmd  I7 
the  husband,  or  of  any  gift  of  the  fend  by  ber 
to  him.  It  waa  held,  notwithstanding^  thai  the 
wife's  asBcmt  to  the  employment  and  ezpen> 
ditore  of  the  money  by  the  husband  moil  be 
presumed,  and  that  she  could  not  be  allowed  to 
claim  it  back  from  the  husband's  estate,  aa  if 
still  affected  by  the  trust  lor  hsr  separate  ve. 
Qaardntr  v.  Qordniar,  90S 

See  Infimt.  Divorce  Aot.  Voluntary  Set- 
tlement (Athmeon  v.  Smith  and  Sognik  ▼. 
Phillipa).  Finea  and  Beeoverisa  Act. 
Perfoimanoe  (Waldnmd  v.  WaUromi), 

Bakbatbt.    See  Attorney  and  Solioitor. 
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Bill — Right  of  defiendant  to  dismlM  without  ooitB. 
WaUit  ▼.  WaUia,  441 


When  a  plaintiff  becomes  inaolvent,  and  a 


vesting  order  is  made  by  the  Insolvent  Court, 
this  Court  will,  on  the  provisional  assignee 
expressing  his  desire  to  prosecute  the  suit,  make 
an  order  that  he  do  bring  himself  before  the 
Court  within  a  time  limited  in  the  order,  or  that 
the  bill  be  dismissed  without  oosts.  MeUdam 
T.  Slmore,  515 


If  a  bill  filed  in  this  court  is  not  duly  prose- 


cuted, it  will,  though  the  defendant  has  taken 
the  benefit  of  the  Insolvent  Act,  be  dismissed, 
with  costs.    Lever  v.  Heritage,  704 

BiLLorSALB— EffiBctofiegistratiQiiof.  Bee  Ship 
and  Shi|^ping  (Orr  y.  Dickkuon), 

—  Beoeipt  not  amountiDg  to.  See  Sale  of 
Goods. 

Bbokib — Bonds,  payable  to  beaier,  and  passing 
by  delivery  only,  were  deposited  with  bankers 
for  safe  custody,  and  the  bankers  afterwards 
fraudulently  deposited  them  with  theor  brokers 
as  a  security  for  money  advanced,  and  became 
bankrupt.  It  was  held,  that  the  bonds  were 
subject  to  the  general  Hen  of  the  brokers  for  all 
money  advanced  by  them  to  the  bankers,  and 
not  merely  for  the  advance  made  upon  the 
secmity  of  those  particular  bonds.  SembU — 
The  Court  will  take  judicial  notice  of  the  custom 
of  brokers  as  part  of  the  general  custom  of  mer- 
chants.   Jonet  V.  Pepperocyrne,  168 

Bdildino  Societt — Members  of  a  building  and 
investment  society,  which  contemplates  equal 
advantage  to  all,  cannot  Uwrow  from  the  fimd 
of  investing  members  without  returning  the 
benefits  held  out  to  them  by  the  rules.  A 
period  fixed  for  the  termination  of  a  building 
society  expired  by  effluxion  of  time ;  the  funds, 
however,  were  insufficient  to  pay  investing  mem- 
bers the  sum  it  was  by  the  rules  calculated  th^ 
ought  to  receive  upon  their  shares.  It  was  hdd, 
the  borrowing  members  were,  by  their  rules, 
oititled  to  have  the  deeds  relating  to  property 
purohased  by  them  with  the  borrowed  money 
delivered  up  at  the  end  of  the  time  fixed  for  the 
termination  of  the  society,  and  also  to  have  a 
receipt  indorsed  on  the  deed  mortgaging  the 
ytoperty  to  the  sodety,  acknowledging  the  pay- 
ment <n  aU  monies  intended  to  Iw  secured 
thereby;  but  as  the  object  of  the  society  was 
not  comj>lete,  that  all  the  members  stiU  con- 
tinued hable  to  pay  monthly  subscriptions  to 
the  funds  until  tney  were  sufficient  to  pay  to 
each  investing  member  the  sum  he  was  to  receive 
per  share  if  the  calculations  had  reaJixed  the  pro- 
posed objects  of  the  society.  Sparrow  v.  Par- 
mer, 687 

A  building  society  was  established  and  the 

rules  certified  under  6  &  7  Will  4.  c.  82;  the 
directors  subsequently  changed  the  name,  and 
sought  to  convert  it  into  a  freehold  land  society. 


They  made  no  alteration  in  the  rules,  but  they 
applied  the  funds  of  the  society  towards  the  pay- 
ment of  the  purchase-money  of  a  piece  of  land 
they  contracted  to  purchase.  It  was  held,  that 
the  objects  of  the  society  could  not  be  changed, 
and  that  the  rules  of  the  original  society  could 
not  be  adapted  to  any  altered  purpose ;  that  the 
rules  did  not  authorize  the  purchase  of  land, 
and  that  the  directors  must  replace  the  money; 
that  the  trustees  were  not  responsible  for  the 
funds,  as  they  only  acted  ministerially  when 
they  signed  the  cheques  for  payment;  they  were, 
however,  refused  the  costs  of  the  suit.  (Ttmiu* 
y.  Harrimm,  828 

CALLS^Testatriz,  who  held  unpaid-up  shares  in 
a  banking  company,  bequeathed  them  specifically 
by  a  oo£cil  to  her  wiU.  She  subsequentiy  re- 
oeived  notice  of  a  series  of  calls  on  days  named. 
This  was  accompanied  by  a  notice  that  the  first 
call  must  be  paui  on  a  specified  day,  and  a  form 
of  receipt  was  indosed.  Testatrix  paid  the  first 
call,  but  died  before  the  days  named  for  the  other 
calls.  Similar  notices  were  sent  to  her  executors 
fourteen  days  before  each  of  the  other  days 
named  for  paym^t.  It  was  held,  that  the 
notification  <n  the  series  of  calls  did  not  create 
a  charge  on  the  estate  of  the  testatrix  within 
the  meaning  of  the  company  s  deed  of  settlement, 
or  prevent  a  transfer  of  her  shares ;  that  the 
liability  was  created  by  the  subsequent  notice 
to  pay,  and  that  tiie  legatees  must  take  the 
shares  own  onere,  and  that  they  must  rdmburse 
the  executors  such  calls  as  had  been  paid  by  the 
executors  after  the  death  of  testatrix,  with  inter- 
est at  U,  per  cent.  The  practice  of  a  company 
must  affect  the  decision  of  a  Court  in  questions 
relating  to  calls  and  the  forfeiture  of  shares. 
Executors  who  transfer  shares  in  a  company 
under  a  decree  of  the  Court  will  be  indemnified 
from  future  liability,  when  they  have  brought 
before  the  Court  all  the  facts  of  the  case.  Addaau 
y.  Ferick,  594 

See  Administration  of  Estate. 

Canal — By  an  act  obtained  by  the  Regent's  Canal 
Company  they  were  empowered  to  make  and 
maintain  an  enlargement  of  a  certain  reservoir 
in  the  lines  and  upon  the  lands  delineated  in 
the  plans  of  such  enlargement,  deposited  with 
the  dark  of  the  peace,  diewing  the  lines,  with 
a  section  shewing  the  levels  thereof.  It  was 
held,  that  the  sections,  as  wdl  as  the  plans,  were 
incorporated  in  the  act,  and  prescribed  a  vertical 
as  wdl  as  a  lateral  limit  within  which  the  works 
were  to  be  kept.  By  act  of  psrliament  a  canal 
company  were  empowered  to  construct  a  reser- 
voir, raising  the  water  to  a  certain  height.  If 
by  exerdsing  their  powers  to  the  extreme  limit, 
the  effect  would  have  been  to  cover  with  water 
other  lands  than  those  the  company  had  taken, — 
mmbiU,  that  Uie  landowner  might  oompd  the 
company  to  purchase  these  lands,  if  the  com- 
pany's compulsory  powers  had  not  expired; 
but  that  if  the  compulsory  powers  had  expired, 
the  company  would  be  restrained  by  iiyunotion. 
Wart  y.  JKe^eiU**  Canal  Co,,  153 
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—  The  right  of  travene  by  the  public  on  a 
canal  cannot  bo  confined  within  the  state  of 
science  as  it  existed  when  the  undertaking  was 
projected.  The  public  may  adapt  the  inven- 
tions and  discoveries  of  practical  science  to 
secure  a  more  complete  and  efficient  enjoyment 
of  rights  conferred,  but  such  inventions  and 
discoveries  must  not  interfere  with  or  endanger 
the  existence  of  the  property  in  or  over  which 
such  rights  exist.  A  carrier  claimed  a  right  to 
navigate  a  canal  with  boats  propelled  by  steam, 
both  for  carrying  loads  as  well  as  for  drawing 
barges.  Upon  a  bill  to  establish  the  right,  it 
was  held,  after  experiments  made  by  an  engi- 
neer at  the  instance  of  the  Court,  that  the 
plaintiff  had  a  right  to  adapt  modem  improve- 
ments to  the  enjoyment  of  his  rights,  provided 
such  improvements  did  not  injure  the  canal  or 
tend  to  destroy  its  existence.  Ckue  v.  the  Mid- 
land Counties  BaU.  Co,,  727 


Right  to  raise  embankments.    See  Injunc- 


tion (  Ware  v.  Regent^ i  Canal  Co.), 
Gabbieb.    See  CanaL 
Chabge.    See  Registration  of  Deeds.    WilL 


ON  Lands — The  1  &  2  Vict  c  110.  de- 
clares that  a  judgment  at  law  shall  not  be 
enforced  for  a  given  period,  but  a  Court  of  equity 
will  in  the  mean  time  restrain  trustees  from 
{laying  to  the  debtor,  a  tenant  for  life,  the  in- 
come arising  firom  the  property  affected  until 
the  charge  can  be  enforced.  Yeacambe  v.  Landor, 
876 

Charity — If  testator  points  out  clearly  the  pur- 
poses of  a  charity  he  intends  to  establish,  this 
Court  cannot  speculate  upon  whether  it  would  be 
better  for  the  community  if  a  different  application 
of  the  funds  had  been  established,  but  is  bound 
to  carry  them  into  effect,  if  they  are  not  in  oppo- 
sition to  the  law  of  the  country.  Philpoit  v. 
St.  Oeorge^$  Hospital ,  and  Attorney  General  v. 
Philpoit,  657 

Clergy — An  incumbent  may  borrow  money  upon 
mortgage  under  the  provisions  of  the  act  17  Geo. 
8.  c.  53,  for  the  purpose  of  enlarging  and  add- 
ing to  the  parsonage-house,  as  well  as  for ''  build- 
ing, rebuilding  and  repairing,"  if  such  additions 
are  considered  necessary ;  and  there  is  no  objec- 
tion to  the  incumbent  advancing  the  money 
himself  upon  mortgage  for  such  a  purpose. 
Boydv.  Barker,  445 

Clerk  of  the  Peace — A  clerk  of  the  peace  ap- 
pointed by  the  corporation  of  a  borough  under 
the  Municipal  Corporations  Act,  holding  office 
during  good  behaviour,  and  having  fees  attached 
to  his  office,  cannot  enter  into  an  agreement  with 
the  cor})oration  to  receive  a  salary  and  account 
for  the  fees,  such  an  agreement  being  void  on  two 
gn^unds  of  public  policy ;  first,  because  a  person 
accepting  an  office  of  trust  can  make  no  bargain 
in  respect  of  that  office :  and,  secondly,  because 
the  law  presumes  that  all  tlie  fees  are  required 


(or  the  purpose  of  enabHng  him  to  uphold  the 
/    dignity   and  perform   properiy   the   dutSes   of 
his  office.      The    Corporation   of  Liverpool  ▼. 
Wright,  868 

Clebk*8  Cebtificate— a  summons  to  vary  the 
chief  clerk^s  certificate  is  a  sufficient  appUcatkm 
within  the  51st  Order  of  the  16th  of  October 
1852 ;  and  therefore,  where  such  summons  was 
obtained  within  eight  days  from  the  filing  of 
the  certificate,  although  not  returnable  within 
the  eight  days,  it  was  held  to  be  in  time.  Wydur- 
ley  V.  Barnard,  562 

Colonial  Law.    See  Mortmain. 

Company — An  act  of  pariiament  enacted,  thai  it 
should  be  lawful  for  any  shareholder  who  should 
have  paid  up  one-half  Uie  amount  of  any  share 
or  shares  of  the  G.  N.  R.  Company,  to  require 
each  share  to  be  converted  into  two  half-shares, 
whereof  the  one-half  which  should  be  so  fully 
paid  up  should  be  denominated  deferred  half- 
share,  and  the  other  half  of  such  share  riMmld  be 
denominated  guaranteed  half-share;  and  thence- 
forth in  respect  of  each  whole  share  so  divided, 
the  whole  of  the  interest  and  dividends  which 
would  in  each  year  have  aocmed  should  be 
applied  in  or  towards  payment,  in  the  first  place, 
c^  interest  or  dividend  after  the  rate  of  &  per 
cent,  per  annum  on  the  amount  paid  upon  the 
half-share  so  denominated  "guaranteed,"*  and 
the  remainder,  if  any,  should  alone  be  payable  to 
the  half-shares  so  denominated  "defemd,**  pro- 
vided that  the  oompany  should  not  pay  any  other 
or  greater  amount  of  interest  or  divmend  u^on 
the  two  half-shares  than  was  for  the  time  beug 
paid  on  each  undivided  share.  Upon  the  con- 
struction of  this  section  it  was  held,  the  holden 
of  guaranteed  half-shares  were  entitled  to  be  paid 
their  6/.  per  cent,  in  each  year,  not  only  out  of 
the  dividends  accruing  in  that  year,  but  out  of  all 
subsequent  dividends ;  and,  therefore,  if  in  any 
year  the  dividends  were  more  than  sufficient  to 
pay  62.  per  cent,  on  the  guaranteed  half-shares, 
the  surplus  must  be  applied  in  payment,  in  the 
first  place,  of  all  arrears  due  on  those  half-sharet 
in  respect  of  past  deficiencies,  before  any  dividend 
could  be  declared  on  the  deferred  half-shares. 
The  holders  of  the  guaranteed  half-shares  having 
in  a  former  year  acquiesced  in  the  declaration  of 
a  dividend  on  the  deferred  half-shares,  whibt 
there  was  an  arrear  of  dividend  due  on  the 
guaranteed  half-shares,  although  they  had  pie* 
eluded  themselves  firom  making  any  claim  in 
respect  of  those  particular  arrears,  had  not 
thereby  renounced  their  rights  in  reject  of  sub- 
sequent arrears.  MaUkewt  v.  the  Qreai  Northern 
Bad.  Co.,  875 


—  The  direct<»s  of  a  company  are  trustees 
for  the  shareholders;  and,  therefore,  where 
directors  contracted  for  an  amalgamation  of  their 
company  with  another,  and,  without  the  know- 
ledge of  the  shareholders,  contracted  for  payment 
to  tiicmselves  of  sums  of  money  as  a  compeni 
tion  for  their  prospective  interest  in  their  feei^ 
Uiey  were,  upon  a  bill  filed  by  a  shareholder  for 
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an  aooount,  oompeUed  to  pay  rooh  monies  into 
court.     Oaikdl  ▼.  Chambert,  385 


A  company  formed  in   1837,  and  issuing 


scrip  certificates  transferable  from  party  to  party 
by  delivery,  is  not  an  illegal  company.  Jn  re 
the  Mexican  and  SotUh  American  Co.,  ex  parte 
Aston,  631 


The  directors  of  a  company,  in  contravention 


of  their  deed  of  settlement,  drew  bills  of  exchange 
to  secure  a  debt  incurred  in  building  a  music* 
hall,  and  at  the  same  time  mortgi^ed  the  build- 
ing to  secure  the  payment  of  the  bills  of  exchange. 
In  a  suit  by  the  mortgagee  for  foreclosure,  it 
was  held  the  mortgage  was  valid,  that  the  legal 
estate  was  vested  in  the  plaintiff,  and  that  Uie 
company  could  not,  in  this  suit,  dispute  the 
power  of  the  directors  to  give  such  security  for 
a  past  debt.    Scott  v.  Colbum,  635 

—  Powers  of  directors  as  to  cancellation  and 


purchase  of  shares.    Hodghinaon  v.  the  National 
Livestock  Inturance  Co.,  676 

—  E.  B.  and  J.  B,  in  1854,  by  deed,  assigned 
leasehold  premises,  and  the  copyright  of  a  book 
on  life  assurance,  to  trustees,  in  consideration  of 
a  sum  of  1,0002.  and  annuities  to  each,  with  a 
view  to  form  a  company.  E.  B.  subscribed  for 
25,000  shares,  and  J.  B.  for  30,000 ;  each  paid 
such  a  sum  for  deposits  as  would  leave  1,0002. 
due  firom  each.  In  1855  the  directors  accepted 
and  confirmed  the  deed  of  1854,  and  obtained 
the  sanction  of  a  general  meeting  to  a  loan  to 
the  company  from  another  company.  In  1856 
H.  M.  B,  a  lawyer,  became  a  shareholder  and 
director.  In  December  in  the  same  year  the 
directors  passed  a  resolution,  that  E.  B.  and 
J.  B.  should  be  relieved  firom  all  liability  in  re- 
spect of  20,000  each  of  their  shares,  and  that 
the  same  should  be  assigned  to  trustees  for  the 
company.  These  shares  were  originally  taken 
to  facilitate  complete  registration.  H.  M.  B. 
early  in  1858,  filed  a  bill,  on  behalf  of  himself 
and  all  other  shareholders,  except  the  defendants, 
against  the  directors  and  two  shareholders,  to 
set  aside  this  transaction.  Afterwards,  in  April 
1858,  a  general  meeting  of  the  shareholders  was 
held,  at  which  the  directors  were  authorized  to 
purchase  these  shares  of  £.  B.  and  J.  B.  on 
their  giving  up  the  benefit  of  the  deed  of  1854. 
It  was  held,  first,  that  the  plaintiff  must  be  taken 
to  have  been  all  along  cognizant  of  and  to  have 
have  acquiesced  in  vae  proceedings  complained 
of ;  secondly,  that  as  the  whole  of  the  transac- 
tions of  the  company  were  entered  in  their  books, 
he  must  be  held  to  have  had  notice  of  them ;  and, 
thirdly,  that  whatever  rights  any  of  the  share- 
holders, who  were  not  precluded  by  knowledge 
and  acquiescence  from  suing,  might  have, 
the  plaintiff's  bill  could  not  be  sustained,  on 
account  of  his  own  incapacity  by  reason  of  his 
knowledge  and  his  subsequent  conduct ;  his  suit 
being  similar  to  one  instituted  by  a  plaintiff  who 
had  released  the  defendants.  Burt  ▼.  the  British 
Nation  Life  Auurance  Association,  731 


—  Compulsory  Powers  of  taking  Land.    See 
Lands  Clauses  Act.     Railway. 

—  Costs  of  action  by  creditor  against  share- 
holder.   See  Winding-up  Acts  (£z  parte  Tdbin  ), 

—  Promoters.      See    Partners    (Hamilton    v. 
Smith), 

—  Transfer  of  shares  tainted  with  unfiumess. 


See  Winding-up  Acts  (£x  parte  Lund). 

—  Transfer  of  shares  in  scrip  company  by 
delivery.  Illegality  by  statute  since  repoEded. 
See  Wmding-up  Acts  (Ex parte  Orisewood). 

See  Debentures.     Production  of  Documents. 

Security  for  Costs.  Service  of  Bill.  Winding- 
up  Acts. 

Compensation.    See  Specific  Performance. 

CoNTBAOT — ^A  representation  made  by  a  party, 
not  knowing  that  it  is  false,  is  binding  upon 
him;  and  if  the  other  party  enters  into  a  con- 
tract on  the  fiuth  of  its  truUi,  the  Court  will  set 
aside  the  same  altogether,  and  not  merely  rectify 
it.  Though  the  other  party  does  not  examine 
the  books  for  four  years  during  which  the  part- 
nership continued,  it  not  being  nis  duty  to  do  so, 
it  will  not  bar  him  of  relief  on  the  score  of  neg- 
ligence or  acquiescence.  The  bringing  of  an 
action  against  the  partners,  and  recovering  a 
verdict  against  the  survivor  of  them,  does  not 
prevent  Uie  deceived  puty  firom  seeking  relief 
in  equity.    Rawlins  v.  Wiacham,  188 

If  parties  to  an  agreement  provide  for  the 

settlement  of  disputes  arising  out  of  the  contract 
by  the  arbitration  of  persons  mentioned  in  the 
agreement,  or  to  be  determined  when  the  dis- 
putes arise,  this  does  not  oust  the  ordinary  tri- 
bunals of  jurisdiction  in  such  disputes.  But  if 
a  contract  provides  for  the  determination  of  the 
contractor's  claims  and  liabilities  by  the  judg- 
ment of  a  particular  person,  everything  depends 
on  his  decision,  and  until  he  has  spoken  no  right 
arises  which  can  be  enforced  either  at  law  or  in 
equity.    Scott  ▼.  the  Liverpool  Corporation,  230 

—  For  the  purposes  of  an  agreement  not  to 
carry  on  busmess  within  a  fixed  distance  firom 
a  particular  place,  that  distance  must  be  mea- 
sured as  the  crow  flies,  and  not  by  the  nearest 
practicable  route.     Duignan  ▼.  WaXker,  867 


See  Clerk  of  the  Peace.  Specific  Perform- 
ance.    Vendor  and  Purchaser. 

CoNTBiBUTORT.    See  Winding-up  Acts. 

Copt  HOLD — A  copyhold  estate  was  devised  to  trus- 
tees for  a  tenant  for  life,  with  gifts  over  to  other 
persons  in  remainder.  Upon  the  admission  of 
new  trustees  to  the  copyhold  estate,  it  was  held, 
the  fines  and  fees  must  be  borne  by  the  tenant 
for  life  and  those  in  remainder  in  proportion  to 
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the  Talne  of  their  reapecthre  intoioato.   Omierw, 
StbrigM,  411 

Corporation — ^ToUs.    See  Reoeiyer. 

Costs — Where  a  samnums,  taken  out  at  chamben, 
was  adjourned  into  court,  and  then  abandoned 
by  the  plaintiff^  the  defendant  was  held  entitled 
to  the  taxed  oosts  of  such  gnmmons.  Litter  v. 
Bell,  162 


The  oosts  of  an  interlocntofy  application  and 


order  were  reserved,  but  by  inadvertence  on  the 
final  decree  ordering  the  defendant  to  pay  all 
the  costs  of  the  suit,  no  provision  was  nuuie  for 
these  costs.  The  defendant  enrolled  the  decree; 
but,  upon  the  plaintiff*s  petition,  the  defendant 
was  ordered  to  pay  these  reserved  costs.  Vtney 
Y.Cfkaplm,  164 


Decree  without  oosts  in  consequence  of  un< 


supported  charges  of  fraud  in  the  bilL    Baiduu 
v.  Wiekham,  188 


—  In  an  information  filed  before  the  18  k  19 
Yiot.  c  90,  '  An  Act  for  the  payment  of  oosts 
in  proceedings  instituted  on  behalf  of  the  Crown 
in  matters  relating  to  the  revenue,  and  for  the 
amendment  of  the  procedure  and  practice  in 
Crown  suits  in  the  Court  of  Exchequer,'  the 
Court  has  no  jurisdiction  to  order  the  Attorney 
General  to  pay  the  costs  of  a  successful  defen- 
dant: cUiUr,  with  respect  to  defendants  made 
parties  after  the  act.  AUomejf  Oeneral  v.  JTon- 
mer,  511 


A  solicitor  has  no  lien  for  his  costs  upon  the 


fund  in  court,  which  is  the  subject  of  the  suit, 
as  against  other  parties  than  his  client ;  but  he 
has  a  right  to  prevent  his  client  from  receiving 
any  sum  recovered  by  his  exertions  until  his 
costs  are  P^id.  Such  right,  however,  cannot 
preclude  a  fair  compromise  between  the  parties. 
Verity  V.  Wild,  561 


—  of  an  issue  devitavit  vd  rum  are  in  the  dis- 
cretion of  the  Court,  and,  where  an  heir-at-law 
obtained  an  issue  to  try  ^e  validity  of  the  will 
(which,  as  to  personalty,  had  been  established 
in  the  ecclesiastical  court),  the  Court,  after  the 
verdict  had  been  returned  against  the  heir-at- 
law,  directed  each  party  to  pay  his  own  costs. 
Stacey  v.  Spratiey,  563 


An  order  was  made  against  the  plaintiff  for 


payment  of  the  costs  of  an  application  for  an 
injunction,  and  execution  was  issued  upon  failure 
of  payment  by  the  plaintiff,  but  no  return  had 
l)een  made  to  the  writ.  The  defendants  were 
subsequentiy  ordered  to  pay  the  costs  of  an 
application  to  dismiss  the  p]amtiff*s  bill.  An 
a])peal  by  the  plaintiff  against  the  first  decision 
of  the  Court  was  still  pending.  Defendants 
moved  to  set  off  their  costs  against  those  ordered 
to  be  paid  by  plaintiff.  The  motion  was  granted, 
upon  defendants  undertaking  not  to  levy  for 
more  than  the  balance ;  and  as  defendants  had 
not  applied  for  a  set-off  when  the  order 


madeagafaMt  thefn,  no  costs  as  to  this  applica- 
tion were  given  on  either  ride.  Bryom  v.  the 
Metropoliian  Saloon  OmnOnu  Co.,  798 

See  Administration  of  Estate.  BilL  Com- 
pany. Devise.  Iiyunction.  Lnna^.  Stay- 
ing iVooeedings.  l^nst  and  Trustee.  Tazrtion. 
Winding-up  Acts. 

County  Palatihs  or  Lavoabtib.  Jurisdiction 
to  appoint  a  new  trustee.  See  Trust  and 
IVustee  (In  re  Ormrod), 

Covin  AHT— to  repair.    See  Landlord  and  Tenant. 

CusT(&f— Judicial  Notice  o£    See  Broker. 

Dibxxtubis — ^A  person  buying  debentnres  of  a 
joint-stock  company  is  bound  to  aaoertain  whe- 
ther they  are  tamted  with  fraud  or  iiregolaiitj ; 
and,  in  such  a  case,  the  frets  of  the  ansignmrnit 
having  been  registered  and  of  interest  hanng 
been  paid,  make  no  diflferenoe  anleas  tha  shue- 
holden  can  be  shewn  to  have  aoqufesoed.  Atkt- 
ncnim  lAfe  Insunmee  Co,  v.  Pook^,  119 


Dnbtob  and  Cbkditob.    See  Insoraoce. 
y  oluntaiy  Settlement. 

DiOBKB.    See  Enrolment  of  Deoree. 


Poor. 


Dnkd — ^A.  B,  under  the  mistaken  notion  that  he 
was,  as  heir-at-law  of  his  frther,  entitled  to 
shares  in  a  joint-stock  company  as  realty,  exe- 
cuted a  deed,  by  which  he  jomed  in  indenmi^ring 
the  directors  in  respect  of  certain  advances  made 
by  them.  It  turnied  out  upon  inqouy  that  the 
shares  were  personal  estate,  and  A.  A  filed  his 
bill  to  be  relieved  firom  the  deed,  and  the  Court 
made  a  decree  in  his  frvour,  which  decree  was, 
upon  i^ypeal,  affirmed.    Brougkton  v.  MvU,  167 

executed  in  blank.     See  Vendor  and  Pur* 

diaser   (Taifkr   v.    Qr&U   Indian    Pemimtular 
Baa,  Co,) 

See  fixtures.  Yoluntaiy  Deeds  and  Set- 
tlements. 


Demubrkb — for  want  of  equity, 
and  Client. 


See  Solieitor 


DiviSB— Testator  directed  that  frediokl  premisef 
should  be  given  to  the  inhabitants  of  B.  to  fouad 
an  asylum,  and  that  his  executors  should  call  s 
meeting  of  the  inhabitants  to  appoint  a  oooi- 
mittee  and  trustees  to  cany  out  ttie  same,  hot 
in  the  event  of  the  said  inhi^tants  not  appoint- 
ing a  committee  or  not  being  wiOing  to  csny 
out  the  scheme,  he  willed  mX  all  his  said  pro- 
perty so  given  to  the  said  asylum  should  beloBg 
to  W.  H.  W.  The  nft  to  the  diarity  beiog 
void,  the  devise  to  W.  H.  W.  took  elfeet.  ITarrai 
V.  BudaU  and  HaU  v.  Warrtn,  70 


Testator  by  his  win  settled  estates  sod  de- 


clared that  the  same  should  be  forfeited  and  go 
over  in  the  event  of  the  party  entitled  tx  the 
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time  he&ng  to  posBession  not  repairing  a  column 
which  he  wm  building,  but  which  he  left 
incomplete  at  his  death.  Upon  a  bill  for 
the  administration  of  testator's  estate,  it  was 
held,  that  the  party  entitled  to  possession  of 
the  estates  was  not  liable  to  complete  the 
column,  and  that  no  contract  could  be  implied 
to  make  the  testator's  residuary  estate  liable  to 
the  expenses  of  completing  it.  Though  all  the 
questions  except  those  relating  to  the  column 
and  the  payment  of  costs  had  been  settled  by 
agreement  between  the  parties,  the  suit  remained 
an  administration  suit,  and  the  costs  wore  ordered 
to  be  paid  out  of  the  residuary  estate  of  the 
testator.    Joliffe  v.  Twyfordy  93 


Testator,  in  1834,  devised  a  sum  of  money 


to  be  secured  so  as  to  raise  an  annuity  of  2,000/. 
for  his  wife,  '*  and  on  her  decease  the  sum  set 
apart  for  such  payment  to  become  the  property 
of  my  son,  G.  C,  so  far  as  he  shall  receive  the 
interest  on  the  said  sum  during  his  life,  and  on 
his  demise  the  principal  to  become  the  property 
of  any  child  or  children  he  may  leave  bom  in 
lawful  wedlock,  and  in  such  sums  as  my  said 
son  shall  will  and  direct ;  but  in  case  of  my  son 
djring  before  his  mother,  then  and  in  that  case 
the  principal  sum  to  be  divided  between  the 
children  of  my  daughters."  This  son  married, 
and  had  a  son  during  the  life  of  testator,  and 
died  before  testator.  It  was  held,  by  the  House 
of  Lords  (Lord  Cranworth  and  Ixyrd  Wenaleydale 
diMentieiUibtuJf  that  this  son  was  entitled  to  the 
fund,  for  that  the  whole  context  of  the  will 
required  that  "dying  before  his  mother"  must 
be  read  "dying  without  issue  before  his  mother.** 
Two  appeals  were  presented,  each  set  of  appel- 
lants havinfif  the  same  interest.  No  costs  were 
given.  AMoU  v.  MiddUUm  and  RicketU  v.  Cor- 
penter,  110 


—  Testatrix  devised  all  her  real  estate  to  trustees 
upon  trust  for  three  persons  for  life,  with  re- 
mainder to  their  issue  in  tail,  "  and  for  default 
of  such  issue,  then  upon  trust  for  the  right  heirs 
of  my  grandfather,  Sir  T.  8,  Bart.,  deceased,  by 
Mary,  his  second  wife,  also  deceased,  for  ever. 
It  was  held,  by  the  House  of  Lords,  affirming 
the  decision  of  Vice  Chancellor  Kindersley,  that 
the  ultimate  limitations  created  an  estate  tail 
special  and  not  a  fee  simple.  Vernon  v.  Wrightf 
198 


Testator  desired  that  his  two  sons  might  hav« 


the  use  and  occupation  of  certain  lands,  they 
pa3ring  a  stated  rent,  and  that,  in  default  of  pay- 
ment, or  if  they  converted  the  arable  land  into 
tillage,  they  should  no  longer  have  possession 
thereof.  It  was  held,  that  personal  use  and  occu- 
pation was  not  necessary,  and  that  they  might 
underlet  the  property.  Testator  gave  his 

residuary  real  and  personal  estate  to  trustees, 
upon  trust,  as  to  one-fifth,  for  each  of  testator's 
five  children  for  life,  and  after  his  or  her  decease 
for  his  or  her  children  which  he  or  she  should 
leave  at  his  or  her  decease ;  but  provided  that  if 
any  child  should  die  without  leaving  any  child 
at  his  or  her  death,  such  share  was  to  go  to  tes- 
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tator*s  other  children  for  their  lives  and  the  issue 
of  any  then  dead,  as  before  directed ;  and  after 
the  death  of  his  five  children  in  trust  for  their 
children  equally,  per  capita.  One  of  testator's 
children  died,  leaving  a  son,  who  died  before  the 
last  of  the  testator  s  children.  It  was  held,  the 
parties  claiming  through  the  son  had  no  in- 
terest in  the  rents  and  income  during  the  lives 
of  the  surviving  children  of  testator ;  that  that 
one-fifth  was  undisposed  of,  and  that  cross- 
remainders  were  not  in  the  event  which  had 
happened  to  be  implied.     Rabbeth  v.  Squire,  565 

—  Testator  devised  his  real  estates  to  his  only 
daughter  for  life ;  remainder  to  her  husband  for 
life ;  remainder  to  their  second  son  for  life,  and 
afterwards  to  his  first  and  other  sons  in  tail ;  re- 
mainder to  his  daughter's  eldest  son  for  life; 
remainder  to  trustees  to  preserve  contingent  re- 
mainders; remainder  to  his  second  and  other 
younger  sons  in  tail;  remainder  to  his  eldest 
g^rand-daughter  for  life ;  remainder  to  trustees  to 
preserve ;  remainder  to  her  sons  and  daughters 
in  tail.  The  will  contained  a  shifting  clause, 
that  in  case  any  tenant  for  life  or  in  taol  should 
become  entitled  to  the  Turton  estates,  then  in 
possession  of  the  husband  of  testator's  daughter, 
the  limitations  in  favour  of  such  person  uiould 
cease,  as  if  he  or  she  were  dead,  and  the  estates 
so  limited  were  to  go  to  the  person  next  entitled 
in  remainder,  it  being  the  testator's  intention 
that  both  estates  should  not  vest  in  the  same 
person.  In  the  events  that  happened,  the  eldest 
son  of  testator's  daught^  became  entitled  to  the 
Turton  estates,  and  he  was  the  person  next  en- 
titled to  the  devised  estates,  in  case  the  shifting 
clause  did  not  take  efiect.  He  had  only  one 
son.  It  was  held,  that  the  effect  of  the  shifting 
clause  was  to  divest  him  of  the  devised  estates ; 
that  the  Court  would  effectuate  the  testator's 
intention,  that  the  property  should  go  to  the  un- 
born sons  of  the  tenant  for  life  whose  estate  had 
so  ceased ;  that  the  trustees  to  preserve  took  the 
estate,  as  the  persons  next  in  remainder,  to  sup- 
port contingent  remainders ;  and  that  the  inter- 
mediate rents  accruing  between  the  time  when 
the  estate  of  the  tenant  for  life  ceased,  and  the 
birth  of  a  son  entitled  under  the  limitations, 
belonged  to  the  residuary  devisee  or  heir-at-law. 
Lambarde  v.  Peach,  569 

—  A  right  to  sue  is  a  devisable  interest. 
Gresley  v.  Motuiey,  620 

—  Testator  devised  specific  shares  in  an  estate 
to  several  persons  nominoHm,  to  hold  the  same 
as  tenants  in  common,  and  not  as  joint-tenants ; 
and  in  the  event  of  any  of  them  dying  before 
having  heirs  of  their  body,  "  or'*  making  a  par- 
ticular disposition  of  his  or  her  property,  tnen 
his  or  her  share  was  to  go  to  the  survivors.  It 
was  held,  the  devisees  did  not  take  estates  tail, 
but  estates  in  fee ;  that  the  gift  over  could  only 
take  effect  on  the  happening  of  two  events ;  that 
the  word  "  or**  must  be  r^  "  and,**  although 
in  effect  it  introduced  a  condition  repugnant  to 
the  estate  previously  given,  and  made  the  gift 
over  void ;  also,  that  the  shares  of  those  devisees 


VIII 


^eMgU,  411 

^y  thep' 
to  the  i 


W-' 


[Nkw  Sejuei 

gie  amdumon  thftt  *  man  intends  to 
J^gtt  aoquired  domicil  and  to  resume  his 
i^^l^afoiian,  than  that  he  means  to  abandon 
^doauai  of  orij^  and  to 


ongm 
^asacH.     Lord  v.  Colvin,  361 


acquire  a  foreign 


;-*• 


i*'^ 


MV//- 


N.« 


-V  r'^';^^'^':'^^^    -gainst 


,^* 


r*>  '**  Ut'o^^lr^  hr<^^  ^  case  before 

•   ''ulf^'^*^^^  ^  disclaimed,  the 

'"  \  "'Zt.  »°^  0»v   -jcstioii  between  the  two 

'^L'^'^Tih^^  'rew  the  only  liti- 


/*»•/ 
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-  ^i/  ,^-t^o«eding8  in  Court  of  Pro- 
i>/^^»^«/'^7j    /h/.Vr  T.  Ingram), 

r  <»r  Biti.     S«e  Bill. 

n  t-  lat*  aiT— ^  mairied  woman  obtained  a  pro- 
fit ivtier  f^"^  »  magistrate,  under  the  provi- 
I^^^tbri  I^Vurce  Act,  on  the  ground  of  deser- 
s/tfl.    -*  **^-'  ***  ^^'^  instituted  against  her  as 
« ri-flBif  ***'^'  ^*^  protection  order  was  afterwards 
^  Jv-6d«^i-  on  application  by  the  husband,  who 
^^>^^  siJ^"^  *»»<*  ^>^exL  no  desertion  on  his  part. 
1  jjcn:-.-*"  in  the  suit  then  obtained  a  supplemen- 
tej  ^t^r  as  of  course,  to   bring  the  husband 
b..K..o^  Uw  Court.       The  protection  order  held 
xv^  ^^  i«*i;«o,  and  there  having  been  no  "  change 
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o«  l^is  property  i^wT'"]^  "^^^^  ^^^  y««» 
xil^n  such  propertv  ^i  '^*^'.  f  ^P^nding  money 
H.  HethL^^ft^fe^^^'^derablyimprovi^^ 
unpleasant  domGofi«^^°»  ^  consequence  of 
vrhere  he  resided  fit!.  ^''^'^^*  ^^  went  to  Paris, 
fvimiture  and  keeSr./^"^'  Purchasing  expensive 
l>urin^  thiB  t^T'Jf  ^LPj^^StablishLnHhT^^ 
house  in  Scotland  vl/T^^  domestics  at  his 
by  letter    as  to  Ct^^fi'^^tly  gave  direction 

^^iimal^^^'^-^ennra'ir^  particuUrly 
•nimals  there.  His  fn^u  '^  Horses  and  oth^ 
but  ready  packed  up  fo^^"^  ^*«  left  in  Scot  W 
chtM  in  Kance.  J?  ^'^ ''?'»^<iiate  removal  He 
Hoctch,  and  not  F^n^*^*^**^^'  ^  doS 


was 


i-««ple  that  slight;  ^-^^^^^  upon 

evidence  is  requiredto 


. G.  was  bom  in  Scotland,  and  went^  when 

quite  a  young  man,  to  India,  where  he  entered 
into  the  service  of  the  East  India  Company. 
After  being  there  more  than  twenty  yean,  he 
returned  to  Scotland.  He  took  a  house  and  mar- 
ried   in    Edinburgh.     He    afterwards    became 
offended  with  the  people  there,  and  using  very 
strong  expressions  as  to  his  intentions  never  to 
return  there,  he  came  to  London.     He  brought 
his  books  and  his  property  to  London,  and  lived 
in  London  for  some  years,  and  engaged  in  various 
occupations.      He  then  left  London  and  went 
to  Paris,  but  left  his  books,  some  ornamental 
furniture  and  other  things  in  London,  telling  the 
persons  with  whom  he  left  them  to  keep  tsem 
until  Ids  return.     He  lived  in  Paris  for  some 
years,  made  his  will  there,  made  it  in  the  Kngliiih 
form,  but  described  himiself  in  it  as  of  *'  Edin- 
burgh "  ;  and  he  died  in  Paris.     It  was  held,  he 
had  lost  his  domicil  of  origin,  which  was  Scotch, 
and  had  acquired,  and  never  lost,  an  English 
domicil.     Whicktr  v.  H%aae,  396 

Donatio  Mobtib  Causa — ^A  lady  bad  a  dreenng- 
case  and  a  box,  both  containing  jewellery ;  the 
dressing-case  was  in  her  posseasion  at  the  place 
where  she  died,  the  box  was  at  her  residence. 
On  her  death-bed  she  delivered  the  keys  to  her 
servant,  with  directions  to  deliver  boUi  to  the 
plaintifib  in  the  event  of  her  dying.  This  not  a 
donatio  mortis  cavsd.    PokcU  v.  Hdlioar,  355 

Election.  See  Legacy  (Bedon  v.  Barton), 
Power  of  Appointment  (Wooldridge  v.  Wool- 
dridgc), 

Enroluent  of  Dbcreb — Although  the  Court  is 
disposed  to  take  a  lenient  view  of  circumstances 
which  may  have  prevented  an  appeal  firom  being 
prosecuted  within  five  years,  yet  after  that  time 
it  is  desirable  that  the  orders  as  to  enrolmoit, 
&c.,  should  be  stricUy  adhered  to.  Wdltde^  v. 
WdUalty,  1 


—  On  the  20th  of  July,  1852,  a  decree  was 
made  giving  an  infant  defendant  costs  out  of 
the  estate,  upon  an  undertaking  not  to  appesL 
On  the  9th  of  May,  1857,  the  in&nt  attained 
twenty-one,  and  in  May,  1859,  applied  for  leave 
to  enrol  the  decree,  with  a  view  to  appeal  to 
the  House  of  Lords.  The  application  was  hekl 
too  late,  defendant  having  allowed  two  yean 
to  elapse  from  his  attaining  twenty-one  before 
applying.    Monypmny  v.  JDering,  503 

—  Defendant  entered  a  caveat  against  enrolment 
of  a  decree  on  22nd  of  December.  On  2nd  of 
March  he  obtained  an  order  to  set  down  the 
appeal,  and  served  the  order  on  28rd  of  April. 
On  29th  of  March  notice  was  given  that  Uie 
docket  for  enrolment  would  be  presented  for  the 
Lord  ChanoeUor*8  signature,  unless  the  apfie*! 
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were  lodged,  and  an  order  for  setting  down  the 
■ame  terved  within  twenty -eight  days.  The 
appeal  was  set  down  on  29th  of  April,  after  the 
expiration  of  the  twenty-eight  days,  and  the 
enrolment  was  signed  on  the  following  day.  Al* 
thoagh  to  prosecute  the  caveat  with  effect,  ac- 
oordmg  to  the  4th  Order  of  August,  1852,  the 
appeal  ought  to  have  been  set  down  and  notice 
of  it  served  within  the  twenty-eight  days,  yet, 
as  the  defendant  appeared  to  have  been  misled, 
the  enrolment  was  vacated  on  the  ground  of 
Indulgence.    Pearce  v.  Lindaay,  518 

EsTOPPSL.    See  Mortgage. 

Equitable  Mortoaqx.  See  Registration  of  Deeds. 

Equitable  Plea.  See  Injunction  (Kvngtford  v. 
Swinfcrd), 

EviDSircE— One  of  the  partners  in  a  firm  died 
intestate,  and  in  a  suit  for  winding  up  the  part- 
nership affairs,  a  sum  of  money  was  paid  into 
court.  The  intestate  was  also  possessed  of  two 
other  sums  of  stock,  which  were  transferred  to 
the  Commissioners  for  the  Reduction  of  the 
National  Debt,  since  no  next-of-kin  of  the  in- 
testate could  be  found.  A  claimant  came  forward 
as  next-of-kin,  and  presented  a  petition  in  the 
partnenhip  suit,  claiming  the  money  standing 
to  the  separate  account  of  the  intestate.  In 
that  suit  nine  affidavits  were  filed.  The  same 
clumant  nresented  a  petition  praying  for  a 
transfer  or  the  simis  paid  to  the  Commissioners, 
when  nineteen  affidavits  were  filed.  On  this 
petition  the  Attorney  General  appeared,  as  re- 
presenting the  Crown  and  the  Commissioners. 
Letters  of  administration  were  then  granted  to 
the  Solicitor  for  the  Treasury,  as  nominee  of  the 
Grown,  and  a  suit  wae  instituted  against  him  by 
the  representatives  of  the  first  claimant,  to  prove 
his  relationship  to  the  intestate.  Another  claim- 
ant also  came  forward  in  this  suit,  by  whom  one 
affidavit  was  filed.  The  persons  who  made  the 
affidavits  were  all  dead.  Upon  the  principle 
that  evidence  produced  on  a  former  occasion 
could  only  be  made  use  of,  in  subsequent  pro- 
ceedings, between  the  same  parties  and  upon 
the  same  issue,  the  nine  affidavits  in  the  part- 
nership suit  and  the  one  affidavit  in  the  present 
suit  by  a  different  claimant,  were  rejected,  but 
the  nineteen  affidavits  on  the  petition  were  ad- 
mitted. The  Attorney  General  having  been 
served,  under  the  56  Geo.  S.  c.  60,  it  was  held, 
he  must  be  presumed  to  have  represented  the 
Crown  and  the  National  Debt  Commissioners 
and  the  l)eneficial  interests  of  the  Crown.  Lavh 
renee  v.  Maule,  681 

Upon  a  notice  of  motion  for  a  decree  a  plain- 
tiff may  cross-examine  a  defendant  on  his  answer, 
but  other  defendants  may  object  to  such  cross- 
examination  being  read  as  evidence  against  them. 
After  notice  of  motion  for  a  decree  witnesses  in 
chief  cannot  be  examined.  Bheden  v.  Wet- 
ley,  797 


Presumption  of  marriap^e.    See  Legitimacy. 


Executor— Testator,  who  died  in  1855,  by  his 
will  gave  all  his  property  and  the  residue  of  his 
estate  to  three  persons,  upon  trust,  to  pay  various 
legacies;  he  also  gave  legacies  of  unequal  amounts 
to  each  of  his  trustees,  whom  he  also  appointed 
executors.  The  trustees  were  also  empowered 
to  appoint  new  trustees  in  the  place  of  those 
unable  to  act.  Testator  afterwards  gave  an 
additional  legacy  to  one  of  his  executors.  He 
was  illegitimate,  and  died  without  having  ever 
been  married.  It  was  held,  the  undiaposed-of 
residue  did  not  belong  to  the  executors,  but 
lapsed  to  the  Crown,  and  that  it  was  unaffected 
by  11  Geo.  4.  &  1  WiU.  4.  c.  40.  Read  v.  Sted- 
fiian,  481 


Liability  of  executors  for  testator's  breach  of 


covenant  to  insure.     Fry  v.  Fry^  593 


See  Calls.     Legacy  Duty. 


False  Representation.  See  Contract.  Winding- 
up  Acts. 

Fines  and  Recoveries  Act  —  Section  24.  of 
8  ft  4  Will.  4.  c.  74.  is  retrospective  as  well  as 
prospective;  and  therefore  a  married  woman 
having  an  estate  settled  to  her  separate  use  by 
an  instrument  executed  before  the  passing  of  the 
act  is  alone  a  sufficient  protector  of  the  settle- 
ment.    Keer  v.  Brovm,  ATI 

Fixtures — A  lessee  of  steel  and  iron  works  as- 
signed, by  way  of  mortgage,  the  land,  with  the 
appurtenances,  and  also  the  machinery  specified 
in  the  schedule,  "and  all  engines,  machinery, 
fixtures  and  things  which  might  thereafter  be 
fixed  and  fastened  in  or  upon  Uie  said  premises, 
whether  in  addition  to  or  substitution  of  the 
several  fixtures,  machinery,  articles  and  things 
specified  in  the  schedule.*'  These  words  were 
held  to  refer  not  merely  to  additions  to  existing 
machinery,  but  also  to  any  new  machinery  fixed 
or  fikstened  to  the  mill.  Construction  of  tho 
words  "  fixed  and  fastened,**  as  applied  to  ma- 
chines, their  adjuncts  and  removable  parts. 
Metropolitan  Counties  Assurance  Societies  v. 
Brown,  581 

Foreclosure — A  second  mortgagee  is  entitled 
under  15  &  16  Vict.  c.  86^  to  apply  in  a  foreclo- 
sure suit  for  conduct  of  the  sale  oi  the  estate ;  but 
the  Court  will  exercise  a  discretion,  and  refuse 
such  application,  if  expense  will  be  saved  by 
giving  the  conduct  of  the  sale  to  the  first  mort- 
gagee.    Hewitt  Y.  Nanson,  49 

A  suit  having  been  instituted  by  the  first 

mortgagee  to  redeem  or  foroclose  several  subse- 
quent incumbrances,  the  Court  made  a  special 
decree,  fixing  a  day  for  any  subsequent  incum- 
brancers, to  redeem  or  be  foreclosed.  Edwards 
Y.  Martin,  49 


And  see  Frauds,  Statute  of. 


—  A  first  mortgagee  filed  a  bill  of  foreclosure, 
and  asked  for  a  decree.  Subsequent  incum- 
brancers asked,  under  15  ft  16  Vict.  c.  86.  s.  48, 
for  a  sale  of  tiie  mortgi^ed  estates.  Plaintifi 
not  consenting,  the  Court  directed  the  subse- 
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who  (liod  in  testator^H  lifetime  wore  undiBpoeetl 
of,  and  {lOHHcd  to  tho  heir-at-law.  OreaUd  v. 
GrwUd,  750 


Testator,   who  had  Beveral  natural  children 


by  hiB  houBekec(»ery  devised  real  estate  to 
each  of  them,  by  namo.  He  then  devised  a  real 
estate  **  to  such  other  child,  if  any,  that  might  be 
)>om  of  his  housekeeper  in  his,  testator  s,  lifetime, 
or  in  due  timo  after  his  death,**  and  to  such 
cliild's  heirs  and  assigns.  A  child  bom  after 
the  date  of  the  will  took  no  interest  under  the 
devise.     MaUajrtk  v.  Pope,  905 

—    Seo  Legacy.     Will. 

DiHCLAiMER — Throe  parties  claimed  a  fund,  and  a 
suit  was  instituteil  by  one  of  them  against  the 
other  two :  one  of  the  co-defendants  disclauned,  but 
cimtcndcd,  that  the  Court  u]X)u  deciding  i^ainst 
the  ])laintiff'  could  not  go  on  to  declare  Uio  rights 
of  }iis  co-defondant.  It  was  held,  the  disclaiming 
defendant  ought  to  have  brought  his  case  before 
the  Court,  and  that  as  lie  had  disclaimed,  the 
Court  would  decide  the  question  between  the  two 
other  claimants  as  if  they  were  the  only  liti- 
gating juuties.    Jollyv.  Arhuthnotf  547 

Di.soovEKY — in  aid  of  proceedings  in  Court  of  Pro- 
bate.    See  Will  ( Fulla'  v.  Ingram), 

Dismissal  of  Bill.    See  Bill. 

Divorce  Act — A  married  woman  obtained  a  pro- 
tection order  from  a  magistrate,  under  the  provi- 
sions of  tho  Divorce  Act,  on  the  ground  of  deser- 
tion. A  suit  was  then  instituted  against  her  as 
a  feme  sole.  The  protection  order  was  afterwards 
ilittchargeil,  on  application  by  the  husband,  who 
proved  there  had  been  no  desertion  on  his  part. 
I'laintitl'  in  the  suit  then  obtained  a  supplemen- 
tal onler  as  of  course,  to  bring  the  husband 
iK'fore  the  Court.  The  protection  order  held 
void  ab  initiOf  and  there  Iiaving  hevn  no  *'  change 
or  traiiKinission  of  interest  or  liability**  the 
supplemental  onler  was  discharged  {Rudge  v. 
11  ndon,  7iyi<).  But  on  api)eal  this  decision  was 
reverseil,  and  the  sup])lemental  order  was  held 
gi-Hxl.     Kmlge  v.  Wcedon,  8i>i> 

DoMiciL — A  Scotchman  by  bii-th,  havmg  iiroj^rty 
in  Scotland,  went  to  Imlia,  and  remaineii  there 
many  yours.  On  his  return  lie  resided  iive  years 
on  his  pn>iH?rty  in  Scotland,  cxpemling  money 
uj>on  such  pn^perty,  and  considerably  improving 
it.  He  then  loH;  Scotland,  in  consequence  of 
unpleasant  donu^tic  events,  and  w^ent  to  Paris, 
where  he  re*iiled  five  years,  purchasing  extensive 
furniture  and  keeping  up  on  establishment  there. 
D\:riiig  this  time  he  retained  domestics  at  his 
house  in  Scv>tland.  and  constantly  gave  directions 
by  letter  as  to  his  pro]H;rty,  and  particularly 
as  to  the  management  of  his  horses  and  othex 
animals  there.  11  is  furniture  was  left  in  Scotland, 
but  reatly  i^ackinl  up  for  immediati' removal.  He 
dietl  in  France.  It  was  held,  his  domicil  was 
S\.*otch,  luid  not  French ;  the  Court  acting  u|>on 
the  j>riuoiple  that  slighter  evidence  is  required  to 


warrant  the  conduaion  that  a  man  intends  to 
abandon  an  acquired  domicil  and  to  resume  his 
domicil  of  orimn,  than  that  he  means  to  abandon 
his  domicil  of  origin  and  to  acquire  a  foreign 
domicil.     Lord  v.  Colvin,  361 

^—  G.  was  bom  in  Scotland^  and  went>  when 
quite  a  young  man,  to  India,  where  he  entered 
into  the  service  of  the  East  India  Company. 
After  being  there  more  than  twenty  years,  he 
returned  to  Scotland.  He  took  a  house  and  mar- 
ried in  Edinburgh.  He  afterwards  became 
offended  with  the  people  there,  and  using  very 
strong  expressions  as  to  his  intentions  never  to 
return  there,  he  came  to  London.  He  brought 
his  books  and  his  property  to  London,  and  lived 
in  London  for  some  years,  and  engaged  in  yarious 
occupations.  He  then  left  London  and  went 
to  Paris,  but  left  his  books,  some  ornamental 
furniture  and  other  things  in  London,  telling  the 
persons  with  whom  he  left  them  to  keep  ttiem 
until  his  return.  He  lived  in  Paris  foar  aome 
years,  made  his  will  there,  made  it  in  the  English 
form,  but  described  himself  in  it  as  of  "  Edin- 
burgh '* ;  and  he  died  in  Paris.  It  was  heUl,  he 
had  lost  his  domicil  of  origin,  which  was  Scotch, 
and  had  acquired,  and  never  lost,  an  "KngH*** 
domicil.     Whicker  v.  Hume,  396 

Donatio  Mortis  Causa — ^A  lady  had  a  dressmg- 
case  and  a  box,  both  containing  jewellery ;  the 
dressing-case  was  in  her  possession  at  the  (dsoe 
where  she  died,  the  box  was  at  her  residenoe. 
On  her  death-bed  she  delivered  the  keys  to  her 
servant,  with  directions  to  deliver  boUi  to  the 
plainti£fo  in  the  event  of  her  dyinff.  This  not  a 
donatio  mortig  cautd.    PoiceU  ▼.  JleUiear,  355 

Election.  See  Legacy  (Bcdon  v.  Barton). 
Power  of  Appointment  (  Wooldridffe  v.  Wool- 
dridge). 

Enrolment  of  Decree — Although  the  Court  vi 
disposed  to  take  a  lenient  view  of  circumstances 
which  may  have  prevented  an  appeal  from  being 
prosecuted  within  five  years,  yet  after  that  time 
it  is  desirable  that  the  orders  as  to  enrolment, 
&c.,  should  be  strictly  adhered  to.  Wdlc$leif  r. 
Wdlailey,  1 


On   the  20th  of  July,  1852,  a  decree  was 


made  giving  an  infant  defendant  costs  out  of 
the  estate,  u|)on  an  undertaking  not  to  appeal 
On  the  9th  of  May,  1857.  the  infiuit  attained 
twenty -one,  and  in  May,  1859,  applied  fur  leare 
to  enrol  the  decree,  with  a  ^iew  to  api^eal  to 
the  House  of  Lords.  The  application  was  beM 
too  late,  defendant  having  aUuwcd  two  yesm 
to  elapse  from  his  attaining  twenty-one  befoie 
applying.     Monypenny  v.  Bering,  503 


Defendant  entered  a  eavtat  against  eDrohneBt 


of  a  decree  on  22nd  of  December.  On  2iMi  of 
March  he  obtained  an  order  to  set  down  ths 
appt^al,  and  served  the  order  on  23rd  of  April 
On  29th  of  March  notice  was  given  that  the 
docket  for  enn^lment  would  be  presented  for  the 
Lord  Chanodlor'a  signatore,  onkns  the  aiifwal 
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were  lodged,  and  an  order  for  setting  down  the 
same  served  within  twenty -eight  days.  The 
ap))eal  was  set  down  on  29th  of  April,  after  the 
expiration  of  the  twenty-eight  days,  and  the 
enrolment  was  signed  on  the  following  day.  Al- 
though to  prosecute  the  caveat  with  effect,  ac- 
cording to  the  4th  Order  of  August,  1S52,  the 
appeal  ought  to  have  been  set  down  and  notice 
of  it  served  within  the  twenty-eight  days,  yet, 
as  the  defendant  appeared  to  have  been  misled, 
the  enrolment  was  vacated  on  the  ground  of 
indulgence.    Pearce  v.  Lindsay,  513 

Estoppel.     See  Mortgage. 

Equitable  Mortgage.  See  Registration  of  Deeds. 

Equitable  Plea.  See  Injunction  (Kingsford  v. 
Swinford). 

Evidence — One  of  the  partners  in  a  firm  died 
intestate,  and  in  a  suit  for  winding  up  the  part- 
nership affairs,  a  sum  of  money  was  ]vaid  into 
court.  The  intestate  was  also  possessed  of  two 
other  sums  of  stock,  which  were  transferred  to 
the  Commissioners  for  the  Re<luction  of  the 
National  Debt,  since  no  next-of-kin  of  the  in- 
testate could  be  found.  A  claimant  came  forward 
as  next-of-kin,  and  presented  a  petition  in  the 
partnership  suit,  claiming  the  money  standing 
to  the  separate  account  of  the  intestate.  In 
that  suit  nine  affidavits  were  filed.  The  same 
claimant  presented  a  petition  prajrin^  for  a 
transfer  of  the  sums  paid  to  the  Oonmussioners, 
when  nineteen  affidavits  were  filed.  On  this 
petition  the  Attorney  General  appeared,  as  re- 
presenting the  Crown  and  the  Conmiissioners. 
Letters  of  administration  were  then  granted  to 
the  Solicitor  for  the  Treasury,  as  nominee  of  the 
Crown,  and  a  suit  was  instituted  against  him  by 
the  representatives  of  the  first  claimant,  to  prove 
his  relationship  to  the  intestate.  Another  claim- 
ant also  came  forward  in  this  suit,  by  whom  one 
affidavit  was  filed.  The  persons  who  made  the 
affiilavits  were  all  dead.  Upon  the  principle 
that  evidence  produced  on  a  former  occasion 
could  only  be  made  use  of,  in  subsequent  pro- 
ceedings, between  the  same  parties  and  upon 
the  same  issue,  the  nine  affidavits  in  the  part- 
nership suit  and  the  one  affidavit  in  the  present 
suit  by  a  different  claimant,  were  rejected,  but 
the  nineteen  affidavits  on  the  petition  were  ad- 
mitted. The  Attorney  General  having  been 
served,  under  the  56  Geo.  3.  c.  CO,  it  was  held, 
he  must  be  presumed  to  have  represented  the 
Crown  and  the  National  Debt  Commissioners 
and  the  l)eneficial  interests  of  the  Crovra.  Law- 
raice  v.  Maule,  681 

Upon  a  notice  of  motion  for  a  decree  a  plain- 
tiff may  cross-examine  a  defendant  on  his  answer, 
but  other  defendants  may  object  to  such  cross- 
examination  being  read  as  evidence  against  them. 
After  notice  of  motion  for  a  decree  witnesses  in 
chief  cannot  be  examined.  Kkeden  v.  Wes- 
ley, 797 

Presumption  of  marriage.     See  Legitimacy. 

And  see  Frauds,  Statute  of. 


Executor— Testator,  who  died  in  1855,  by  his 
will  gave  all  his  property  and  the  residue  of  his 
estate  to  three  persons,  upon  trust,  to  pay  various 
legacies;  he  also  gave  legacies  of  unequal  amounts 
to  each  of  his  trustees,  whom  he  also  appointed 
executors.  The  trustees  were  also  empowered 
to  appoint  new  trustees  in  the  place  of  those 
unable  to  act.  Testator  afterwards  gave  an 
additional  legacy  to  one  of  his  executors.  He 
was  illegitimate,  and  died  without  having  ever 
been  married.  It  was  held,  the  imdisposed-of 
residue  did  not  belong  to  the  executors,  but 
lapsed  to  the  Crown,  and  that  it  was  unaffected 
by  11  Geo.  4.  &  1  Will.  4.  c.  40.  Read  v.  SUd- 
man,  481 


Liability  of  executors  for  testator's  breach  of 


covenant  to  insure.     Fry  v.  Fry,  593 


See  Calls.     Legacy  Duty. 


False  Representation.  See  Contract.  Winding- 
up  Acts. 

Fines  and  Recoveries  Act  —  Section  24.  of 
3  &  4  Will.  4.  c.  74.  is  retrospective  as  well  as 
prospective;  and  therefore  a  married  woman 
having  an  estate  settled  to  her  separate  use  by 
an  instrument  executccl  before  the  passing  of  the 
act  is  alone  a  sufficient  protector  of  the  settle- 
ment.    Keer  v.  Droicn,  477 

Fixtures — A  lessee  of  steel  and  iron  works  as- 
signed, by  way  of  mortgi^,  the  land,  with  the 
appurtenances,  and  also  the  machinery  specified 
in  the  schedule,  '*and  all  engines,  macninery, 
fixtures  and  things  which  might  thereafter  be 
fixed  and  fastened  in  or  upon  the  said  premises, 
whether  in  addition  to  or  substitution  of  the 
several  fixtures,  machinery,  articles  and  things 
specified  in  the  schedule."  These  words  were 
held  to  refer  not  merely  to  additions  to  existing 
machinery,  but  also  to  any  new  machinery  fixed 
or  fastened  to  the  mill.  Construction  of  tho 
words  ''fixed  and  fastened,"  as  applied  to  ma- 
chines, their  adjuncts  and  removable  parts. 
Metropolitan  Counties  Assurance  Societies  v. 
Brown,  581 

Foreclosure — A  second  mortgagee  is  entitled 
under  15  &  16  Vict.  c.  86,  to  apply  in  a  foreclo- 
sure suit  for  conduct  of  the  sale  of  the  estate ;  but 
the  Court  will  exercise  a  discretion,  and  refuse 
such  application,  if  exi>en8e  will  be  saved  by 
giving  the  conduct  of  the  sale  to  the  first  mort- 
gagee.    Hewitt  V.  Nanson,  49 

A  suit  having  been  instituted  by  the  first 

mortgagee  to  redeem  or  foreclose  several  subse- 
quent incumbrances,  the  Court  made  a  special 
decree,  fixing  a  day  for  any  sul>sequent  incum- 
brancers, to  redeem  or  be  foreclosed.  Edwards 
v.  Martin,  49 

A  first  mortgagee  filed  a  bill  of  foreclosure, 

and  asked  for  a  decree.  Subsequent  incum- 
brancers asked,  under  15  &  16  Vict.  c.  86.  s.  48, 
for  a  sale  of  the  mortgaged  estates.  Plain ti  ft 
not  consenting,  tho  Court  directed  the  subse- 
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quent  incnmbrancen  to  deposit  a  sum  of  200Z. 
to  cover  the  oxpeose  of  any  ineffectual  attempt 
to  Bell,  and  also  directed  a  reserved  bidding  to 
be  fixed  sufficient  to  cover  the  amount  due  to 
the  plaintiff,  and  made  an  order  for  sale  of  the 
estates  within  a  given  time,  and  foredosure  in 
default.     WfiUbread  y,  Robarts,  431 

FoBFSiTURK— of  Shares.  See  Winding-up  Acts 
(Ex  parte  Barton). 

Forma  Pauperis — A  bill  was  filed,  by  a  married 
woman  by  her  next  friend,  to  enforce  payment 
of  an  annuity  settled  to  her  separate  use,  and  at 
the  hearing  the  same  was  dismissed.  The 
plaintiff  wished  to  appeal,  but  the  next  friend 
refused  to  allow  his  name  to  be  used.  The 
plaintiff  applied  to  the  Lords  Justices,  and  filed 
an  affidavit  stating  that  she  was  unable  to  find 
any  other  person  whose  name  could  be  substi- 
tuted for  the  present  next  friend,  and  that  she 
was  subsisting  entirely  by  charity;  and  their 
Lordships  made  an  order,  that  she  should  be  at 
liberty  to  present  the  appeal  and  take  any  other 
proceedings  in  the  cause  in  formd  pauperis  with- 
out a  next  friend.     Crouch  v.  WalUr,  514 

Fraud.  See  Contract.  Principal  and  Surety. 
Winding-up  Acts.     Sale  of  Goods. 

Frauds,  Statute  of — J.  L.  agreed  by  parol  with 
J.  W.  for  a  conveyance  of  a  life  interest  in  real 
estate,  part  of  which,  a  cottage,  was  in  his  own 
occupation ;  the  terms  were,  that  J.  W.  should 
be  repaid  the  purchase-money  and  interest  out 
of  the  rents,  and  should  allow  J.  L.  to  continue 
to  occupy  the  cottage.  G,  a  witness,  swore  that 
this  was  the  effect  of  the  parol  arrangement, 
but  two  witnesses  swore  that  they  had  heard 
J.  W.  deny  it.  A  short  time  after  this  agree- 
ment J.  W.  asked  J.  L.  to  execute  an  absolute 
conveyance  of  the  same  life  interest  to  J.  W.'s 
daughter,  then  an  infant,  which  J.  L.  accordingly 
did;  and  J.  W.  entered  into  i)oesession  of  the 
property,  leaving  the  cottage  in  J.  L.^s  i)OS8e8- 
sion,  rent  free.  J.  W.  wrote  letters  afterwards 
to  G.  and  to  J,  saying  that  he  had  bought  the 
property  out  and  out,  and  offered  J.  L.  an  annuity 
for  life  if  he  would  give  up  possession  of  the 
cottage.  J.  W,  by  wUl,  devised  his  real  estate 
to  his  daughter,  and  appointed  B.  his  executor 
and  her  guardian.  B.  made  J.  L.  an  offer  of 
the  annuity  on  the  same  terms  as  J.  W.  had 
done,  but  the  offer  was  refused.  Thereupon  B, 
as  the  next  friend  of  J.  W.*s  daughter,  brought 
an  action  of  ejectment  against  J.  L,  who  filed  a 
bill  to  restrain  it,  alleging  the  parol  agreement, 
and  praying  an  injunction  to  stay  the  action,  and 
a  re-cunveyance  of  the  property  on  payment  of 
what  was  due.  Evidence  of  the  parol  agreement 
was  held  to  be  admissible  notwithstanding  the 
29  Car.  2.  c.  3,  and  a  decree  was  made  declaring 
the  daughter  of  J.  W.  to  be  a  trustee  for  J.  L, 
who  was  entitled  to  redeem  on  payment  of  what 
was  due.     Lincoln  v.  Wright,  705 

GUARDUN—Undei  the  Leases  and  Settled  Estates 


Act,  19  Ie  20  Vict.  o.  120,  the  appointment  of 
a  guardian  to  infrmt  petitioners  should  be  made 
after  the  petition  baa  been  presented.  In  re 
Hargreave'a  Settled  Ettatet,  197 

Infant — On  marriage  between  a  minor  of  seven- 
teen and  a  widow  of  thirty-two  po— csscd  of 
1,000/.  in  business,  he  covenanted  by  settlement 
to  pay  1,000/.  to  a  teustee,  upon  trust  for  the 
separate  use  of  the  lady  for  life,  and  if  she  should 
die  in  his  lifetime,  for  the  chiklren  of  the  lady  by 
a  former  maniage.  After  the  marriage  tlie  hus- 
band possessed  himself  of  the  stock  of  the  wife  s 
business,  and  carried  it  on  till  her  death,  seven 
years  afterwards.  The  trustee  demanded  pay- 
ment of  1,000/.,  and  on  the  husband  refusing  to 
pay,  he  filed  a  bill  on  behalf  of  the  chUdren  of 
the  former  marriage.  The  husband  set  up  as  his 
defence  that  he  was  an  Infiuit,  and  that  the  wife 
knew  the  fact,  at  the  time  of  the  marriage.  The 

.  evidence  proved  the  infancy,  and  an  assertion  by 
the  husUmd  to  the  wife^s  solicitor  that  he  was  of 
age,  but  it  also  proved  that  the  wife  knew  of  the 
infimcy.  It  was  held,  that  the  case  upon  the 
evidence  must  be  taken  aa  if  the  fiust  of  infimcy 
had  been  stated  in  the  settlement ;  that  the  rights 
of  the  husband  must,  as  to  the  ground  of  aoqui- 
esoence,  be  taken  to  be  the  same  as  on  the  day 
after  his  marriage ;  that  to  deprive  an  infimt  of 
the  privilege  of  infancy,  more  is  neoessary  than 
shewing  he  made  a  faJse  refRceentaticm,  for  it 
must  be  proved  tiiat  the  party  to  whom  it  is  made 
was  deceived ;  and  that  contracts  made  with  an 
infimt,  known  to  be  so,  arebindingon  thoeewho 
enter  into  them,  for  infimcy  is  a  legal  privilege, 
and  not  to  be  broken  in  upon  on  sl^ht  gnmnds. 
Neltony.Stocker,  760 

Custody  of — The  Court  of  Chancery  cannot 

decide  upon  the  custody  of  infants  simply  with 
reference  to  what  is  most  for  their  benefit,  and 
cannot  interfere  with  the  rights  of  a  father, 
unless  he  so  conducts  himself  as  to  render  it 
essential  to  the  safety  and  wdfiure  of  the  children 
in  some  serious  and  important  respect,  either 
physically,  intellectually  or  morally,  that  they 
should  be  removed  from  his  custody.  In  re 
Curtis,  458 

Information.  See  Costs  (Attorney  Oencral  t. 
Hanmer). 

Injunction — Bill  filed,  by  an  American  trading 
company,  incorporated  by  the  law  of  the  State 
of  Connecticut,  in  the  Umted  States  of  America, 
for  an  injunction  to  restrain  defendant,  a  manu- 
facturer of  Birmingham,  from  continuing  the 
frraudulent  use,  as  alleged,  of  the  trade  marks 
of  plaintifis,  and  for  an  account  of  profits.  De- 
fendant, by  his  answer,  admitted  the  user  of  the 
trade  marks  complained  of,  but  by  way  of  rebut- 
tal of  the  charge  of  fraud,  stated  that  in  so  using 
the  said  trade  marks  he  had  only  foDowMl  a 
custom  prevalent  at  Birmingham  for  mana£ftc- 
turers  of  goods  of  the  kind  sold  by  the  pliuntiff* 
to  affix  on  the  goods  ordered  by  merchants  a 
particular  trade  mark,  relying  on  the  remiect- 
ability  of  the  merchant,  when  known  to  than, 
for  the  fact  that  those  merchanta  had  authority 
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to  act  M  agents  of,  or  by  way  of  licence  from, 
the  person  entitled  to  the  exclusive  uao  of  the 
trade  marks;  and,  further,  that  he  had  been 
informed  that  plaintiffs  themselves  had  ordered 
goods  to  be  manufactured  at  Birmingham,  with 
their  own  trade  mark  upon  them,  for  the  pur- 
pose of  sale  in  foreign  countries.  These  state- 
ments of  defendant  were  left  uncontradicted  by 
plaintiffs.  The  Court,  upon  motion  for  decree, 
ordered  that  an  interim  injunction,  which  the 
defendant  had  previously  submitted  to,  should 
be  continued  for  a  year,  with  liberty  to  the  plain- 
tiffs to  bring  an  action  within  that  time  to  try 
their  right  at  law;  and  in  case  of  their  not  pro- 
ceeding at  law  and  to  trial  within  that  time, 
then  that  their  bill  should  thereuiion  stand  dis- 
missed, with  coAts.     The  Collins  Co,  v.  Reeves,  56 


Where  a  company  having  power  by  act  of 


parliament  to  raise  an  embankment  to  a  certain 
height  exceeds  that  height,  a  neighbouring  land- 
owner is  not,  on  account  of  the  possibmty  of 
injury  to  his  lands,  entitled  to  an  injunction 
against  the  company;  but  the  right  to  such 
injunction  is  in  the  Attorney  Greneial,  on  behalf 
of  the  public.     Ware  v.  RegetU^e  Canal  Co.,  153 

—  One  of  the  Vice  Chancellors  refused  to  decree 


the  specific  performance  of  a  charter-party  or  to 
grant  an  injunction  at  the  suit  of  the  charterer 
to  restrain  a  mortgagee  of  the  ship,  who  had 
notice  of  the  charter-party,  from  making  a  sale 
in  pursuance  of  his  power  of  sale  contained  in 
the  mortgage-deed ;  but  the  Lords  Justices,  con- 
sidering that  where  property  is  contracted  to  be 
used  in  a  particular  manner,  and  a  purchaser 
buys  that  property,  with  notice  of  that  contract, 
he  is  bound  not  to  use  it  otherwise  than  in 
accordance  with  the  contract,  held,  that  plaintiff 
was  entitled  to  an  injunction  to  restrain  the 
mortgagee  from  exercising  his  power  of  sale, 
and  from  interfering  with  the  ship  on  her 
voyage,  the  injunction  to  continue  tiU  the  hear- 
ing of  the  cause,  and  plaintiff  undertaking  to  be 
answerable  in  damages.  De  Mattot  v.  Gibaon, 
165 


Plaintiff  sold  two  leasehold  houses,  one  to 


defendant  and  another  to  L.  The  conveyance 
to  defendant  contained  by  mistake  a  part  of  the 
property  intended  to  be  sold  to  L,  but  which 
defendant  believed  he  was  purchasing.  Upon  a 
bill  filed  against  defendant  by  L.  he  was  directed 
to  reconvey  to  L.  that  portion  which  by  mistake 
was  included  in  the  assignment  to  him.  De- 
fendant then  brought  an  action  at  law  against 
plaintiff,  the  vendor,  for  damages  under  his  cove- 
nant against  incumbrances.  An  equitable  plea 
was  put  in  by  plaintiff,  who  now  filed  a  bill  fur 
an  injunction  to  restrain  the  action;  but  the  in- 
jimction  was  refused.     Wild  v.  HiUas,  170 

—  If  one  trader,  by  using  the  trade  marks  or 
labels  of  another  trader,  provokes  a  suit  for  the 
interference  of  the  Court,  the  defendant,  though 
he  withdraws  the  marks  or  labels,  and  consents 
to  a  perpetual  injunction,  will  still  be  liable  to 
the  costs  of  the  suit,  and  if  he  does  not  pay 


them,  or  refuses  to  pay  them,  the  plaintiff  will 
be  justified  in  setting  down  the  cause  and  bring- 
ing it  on  for  hearing.     Bunjese  v.  Hill,  856 

Upon  bill  filed  to  restrain  an  action  at  law 


for  damages  by  reason  of  the  non-performance 
of  a  covenant  in  a  deed  to  pay  premiums  upon  a 
policy,  the  Court  held  that,  under  the  Common 
Law  Procedure  Act  of  1854,  it  was  optional  and 
not  compulsory  upon  a  defendant  at  law  to  put 
in  an  equitable  plea ;  and  that  if  the  defendant 
did  not  choose  to  avail  himself  of  his  right,  ho 
could  not  be  compelled  to  plead  an  equitable 
defence,  although  the  question  might  be  more 
proper  for  the  decision  of  a  Court  of  law.  An 
injunction  was  granted  upon  motion  to  restrain 
the  action  until  the  hearing.  Kingtford  v.  Smn- 
ford,  413 

—  The  83rd  section  of  the  Common  Law  Pro- 


cedure Act,  giving  a  right  to  plead  an  equitable 
defence,  is  only  permissive,  and  not  compulsory; 
and  a  defendant  at  law  who  has  not  exercised 
his  option  of  putting  in  an  equitable  plea  may 
come  for  an  injunction  to  restnun  the  action,  as 
he  might  have  done  before  that  act.  Qomperiz 
V.  PoUey,  484 

A   plaintifi;  who  files  a  bill  against  parties 

abroad,  and  on  an  affidavit  of  merits  obtains  an 
injunction  to  stay  proceedings  at  law,  cannot, 
upon  a  sufficient  answer  being  put  in,  retain  the 
injunction  upon  inferences  to  be  drawn  firom  a 
previous  evasive  answer  and  the  proceedings 
taken  upon  the  exceptions.  And  though  it  is 
suggested  that  the  bill  has  been  amended  and 
filed,  the  injunction  will  be  dissolved.  MollcU 
y.  Encquist,  507 

Insolvent — ^The  surplus  of  an  insolvent's  estate 
left  in  the  Insolvent  Debtors  Court,  after  pay- 
ment of  all  the  debts  under  the  insolvency,  was 
claimed  adversely  by  various  persons,  as  assignees 
by  deed  firom  the  insolvent,  and  also  by  the  pro- 
visional assignee  of  the  Insolvent  Debtors  Court, 
representing  the  creditors  under  a  second  insol- 
vency of  the  same  insolvent.  It  was  held,  this 
Court,  and  not  the  Insolvent  Debtors  Court,  was 
the  proper  tribunal  for  adjudicating  upon  such 
conmctmg  claims.  Whether  there  is  a  concurrent 
jurisdiction  in  the  Insolvent  Debtors  Court, 
quare.     Cook  t.  Sturffit,  345 

A  writ  of  ne  exeat  regno  was  obtained  against 

a  defendant  upon  an  undertaking  by  plaintiff  to 
be  answerable  for  damages.  Defendant  became 
insolvent,  and  obtained  his  protection,  under  the 
act,  and  it  was  held  the  writ  must  be  discharged 
upon  payment  of  costs  by  defendant,  and  pliian- 
tiff  be  released  from  his  undertaking.  Jatnes  v. 
North,  374 

Insolvency  no  ground   for  staying  a  suit. 


See  Winding-up  Acts  (Caldwell  v.  Emett), 
—  See  Assignment.     Bill. 


Insubance — A  policy  of  assurance  on  the  life 
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of  E.  W.  was  suhjoet  to  a  condition  avoiding 
it  on  suicide,  but  provided  that  in  case  the 
IM>licy  should  have  been  assigned  to  other 
j)arties  for  a  valuable  consideration  six  calendar 
months  before  the  death  of  the  assured,  it  should 
remain  in  force  to  the  extent  of  the  beneficial 
interest  therein  of  the  party  to  whom  it  should 
have  been  assigned.  E.  W.  deposited  the  policy 
with  the  plaintiff.  The  policy  was  accompanied 
by  a  letter,  stating  that  it  was  to  be  held  "  as 
security,  in  case  of  death  or  otherwise,  for  any 
notes  of  hand  or  bills  of  exchange  you  may  have 
cashed  for  me.**  From  that  time  a  current  ac- 
count existed  between  the  parties;  the  plaintiff 
cashed  or  discounted  for  E.  W.  divers  bills  of 
exchange,  and  firequently  took  renewals  of  them 
as  they  came  due.  E.  W.  afterwards  shot  him- 
self. At  that  time  a  sum  of  money  was  due  to 
the  plaintiff  by  E.  W.  on  several  outstanding 
bills  of  exchange,  &c.  exceeding  the  amount  pay- 
able on  the  policy ;  but  none  of  them  bore  date 
much  more  than  two  months  before  the  death  of 
£.  W.  Upon  a  bill  to  obtain  payment  of  the 
sums  insured,  it  was  hold,  the  policy  was  duly 
assigned ;  that  the  security  continued  from  the 
date  of  the  deposit,  notwithstanding  the  consi- 
deration for  it  was  fluctuating ;  that  the  payment 
or  withdrawal  of  the  earlier  bills  did  not  neces- 
sitate a  fresh  deposit ;  and  that  it  was,  and  was 
intended  to  be,  a  security  for  what  was  due  on 
the  current  account  at  the  death  of  E.  W.  or 
otherwise.  Jones  v.  the  ConsolidaJted  Investment 
and  Assuinnce  Co.,  66 


Effect  of  an  alleged  mistake  in  the  indorse- 


ment on  a  life  iK)licy  as  regards  the  liability  of 
the  company.  Fowler  v.  the  Scottish  Equitable 
Life  Insur.  Sodctt/,  225 

Mortgagee,   by  way  of  collateral   security 

for  his  mortgage  debt,  insured  in  his  own 
name  the  life  of  his  debtor,  the  latter  {mying 
the  premiums  upon  the  {nJicy.  The  debtor 
aftcn^ards  took  the  benefit  of  the  Insolvent 
Debtors  Act,  obtained  the  ordinary  vesting 
order,  aud,  having  }mt  in  his  schedule,  in 
which  the  mortgage  debt  was  specified,  and  the 
]>olicy,  as  one  of  the  securities  for  the  payment 
of  such  debt,  obtained  his  discharge.  The  debtor, 
after  surviving  the  mortgagee,  died,  and  the 
insurance  company  paid  the  amount  due  upon 
tlio  policy  to  the  personal  representatives  of  the 
mortgagee,  who,  after  retaining  thereout  the 
amount  of  their  debt  and  costs,  paid  the  balance 
into  court.  The  balance  being  claimed  by  the 
assignee  in  insolvency  of  the  debtor,  on  the  one 
hand,  and  by  his  personal  rc)>resentatives  on 
the  other,  held,  that  the  title  of  the  assignee  in 
insolvency  was  to  be  preferred.  In  re  StorWs 
Trust,  b^^ 

' •  Marine  Insurance.     See  Ship  and  Shipping. 

Intkrest  of  Money.    See  Annuity  (Mansfield  v. 
Of/Ie). 

Jnterplkader— The  mortgagees  of  lands  in  settle- 


ment, by  the  direction  and  with  the  concmrence 
of  the  donee  of  a  power  under  the  settlement, 
g^ranted  a  lease  at  an  annual  rent  to  the  plain- 
tiff, who,  with  the  assent  of  the  mortgagees, 
covenanted  to  pay  the  rent  to  the  donee  of  the 
power,  unless  it  should  be  demanded  by  the 
mortgagees.  The  deed  of  settlement,  as  well  as 
the  power  contained  therein,  was  referred  to,  but 
its  terms  were  not  se^  out  in  the  indenture  of 
lease.  The  rent  payable  under  the  lease  having 
fallen  into  arrear  was  claimed  of  the  plaintiff 
both  by  the  surviving  trustee  of  the  seUlement 
and  by  the  donee  of  the  power  therein.  It  was 
held,  that  a  bill  of  interpleader  filed  against  the 
counter  claimants  could  not  be  sustained.  Cook 
y.  the  Earl  of  Bosslyn,  833 

Ikysstxent — Testator  directed  his  trustees  to 
invest  in  the  funds,  or  on  government  securities 
''or  upon  the  security  by  way  of  mortgage  of 
any  freehold,  copyhold  or  leasehold  hereditaments 
in  England  or  Wales.'*  This  did  not  authorize 
the  investment  upon  security  of  railway  mort- 
gages made  in  conformity  with  8  &  9  Vict.  c.  16. 
s.  38,  or  in  Great  Northern  Railway  Debenture 
Stock.    Mortvmore  v.  Mortimcre,  558 

Issues — The  Chancery  Amendment  Act,  1858, 
having  expressly  left  it  to  the  Court  to  say, 
whether  the  trial  of  a  question  of  £act  shall  take 
place  before  a  jury  at  common  law,  before  a  jury 
m  Chancery,  or  before  the  Court  without  a  jury, 
this  Court  will  not  at  present,  unless  both  parties 
concur  in  the  application,  or  there  is  some  special 
reason  for  delay,  expense  or  otherwise,  direct  the 
trial  to  be  before  itself,  the  confidence  of  either 
suitor  in  the  method  established  by  long  habit 
being  a  droumstance  which  ought  to  turn  the 
scale,  especially  on  the  first  experiment  of  a  dif- 
ferent system  being  required  to  be  ma<le.  Semble 
— the  legislature  did  not  contemplate  the  trial 
of  issues  before  the  Court  of  Chancery  as  a  gene- 
ral rule.     Peters  v.  Rule,  246 


In  cases  requiring  a  jury  under  21  k  22 


Vict.  c.  27,  the  practice  of  the  Court  in  granting 
issues  will  be  followed ;  and,  therefore,  before 
the  hearing  the  Court  will  not  sunmion  a  jury 
without  the  consent  of  the  defendant.  Georye  v. 
WhUmore,  720 


A  cause  being  ready  for  hearing  upon  bill 


and  answer  and  affidavits,  a  preliminary  mot)(Hi 
was  made  under  the  21  &  22  Vict.  c.  27,  that  a 
jury  might  be  summoneii  to  try  certain  disputed 
questions  of  fact.  It  was  held,  the  act  was  only 
intended  to  a]>ply  to  cases  in  which,  under  the 
old  practice,  an  issue  would  have  been  directed 
at  the  hearing.     Bradley  v.  Bevington,  799 


After  the  trialof  anissuee^fuari^  re/jvoii,  if  the 


verdict  given  satisfies  the  conscience  of  the  Court 
that  the  capacity  of  the  testator  was  competent 
to  enable  lum  to  execute  a  will,  a  new  trial  will 
not  be  granted,  at  the  request  of  the  heir-at  law, 
though  there  were  discrepancies  in  the  evidence 
which  were  not  satisfactorily  explained.  Stif- 
fen V.  Sicinfen,  849 
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Judgment — If  a  mortgagor  sells  the  mortgaged 
estate,  and  pays  oft'  the  mortgagee,  the  estate  in 
the  hands  of  the  purchaser  ceases  to  be  affected 
by  a  judgment  which  had  been  registered  against 
the  mortgagee.     Greavea  v.  Wilson,  1 03 

JuKiflDiCTiON — over  suit  in  local  court  of  limited 
jurisdiction.  See  Staying  Proceedings  (  Wynne 
V.  Hughes). 


of  ordinary  tribunals,  when  excluded.     See 


Contract  (Scott  v.  the  Liverpool  Corporation ). 


See  Arbitration.    Charitv.    Receiver.    Trust 

and  Trustee.     Winding-up  Acts. 

Landlord  and  Tenant — A  tenant,  under  a  lease 
which  contained  a  covenant  to  repair,  and  leave 
in  good  repair,  all  buildings  and  erections  then 
standing  or  to  be  erected  during  the  term,  built 
a  fEurm-nouse,  partly  on  the  land  demised  and 
partly  on  the  waste  adjoining  belonging  to  the 
lessor.  On  the  decease  of  the  tenant,  upon  a 
claim  by  the  landlord  for  dilapidations,  it  was 
held  that  his  acquiescence  in  the  act  of  the 
tenant  prevented  his  dispossessing  him  of  the 
premises  built  on  the  waste,  and  that  it  must 
be  assumed  by  implication  that  the  covenant  to 
repair  extended  to  the  whole  building,  and  that 
the  landlord  was  entitled  in  a  suit  for  the  admin- 
istration of  the  tenant^s  estate  to  establish  a  claim 
for  dilapidations.  In  re  Nevchery  and  Whiie  v. 
Waklty,  77 

Lands  Clauses  Consolidation  Act — A  railway 
company,  under  the  compulsory  powers  of  the 
Lands  Clauses  Consolidation  Act,  took  lands 
belonging  to  a  corporation,  which  were  then  let 
on  lease.  The  value  of  the  reversion  was  alone 
assessed,  it  being  understood  that  rents  were  to 
be  paid  to  the  corporation  during  the  existence 
of  the  leases.  Upon  petition  by  the  corporation, 
asking  for  investment  of  the  purchase-money,  it 
was  held,  the  purchase  was  made  as  of  property 
in  possession,  and  the  dividends  were  payable  to 
the  corporation,  and  ought  not  to  be  accumulated 
up  to  the  falling  in  of  the  reversion.  In  re  Ilamp- 
stead  Junction  Rail.  Co.,  ex  parte  Dean  and 
Chapter  of  Westminster,  144 

Upon  a  petition  by  a  tenant  for  life  for  the 

re-investment  of  purchase-money  for  lands  taken 
by  a  railway  company,  the  costs  of  the  appear- 
ance of  the  reversioner,  and  of  the  trustees  of  a 
deed  of  se[)aration  between  the  tenant  for  life 
and  her  husband,  must  be  paid  out  of  the  fund, 
and  not  by  the  railway  company.  Wilson  v. 
Poster,  in  re  the  LancasJUre  and  Yorkshire  Bail, 
Co.,  410 

Three  houses  were  built  upon  a  plot  of  land, 

a  portion  of  which  was  laid  out  in  gardens  for 
each  house;  a  summer-house  and  other  detached 
out-houses  were  also  built.  A  railway  company, 
under  the  Lands  Clauses  Consolidation  Act,  re- 
quired a  portion  of  the  gardens  for  the  purpose 
of  their  undertaking,  but  they  refused  to  pur- 
chase the  whole  premises.  U{>on  bill  by  the 
freeholder,  it  woe  held,  that  the  gardena  were 


part  of  the  houses  to  which  they  were  attached, 
and  that  the  company  was  bound  to  purchase 
the  two  houses  and  premises  from  which  parts 
of  the  gardens  were  taken,  and  to  make  com- 
pensation for  any  injury  sustained  in  respect  of 
the  third  house.  CoU  v.  West  London  and  Crystal 
Palace  Rail.  Co.,  767 

Lease — An  agreement  to  let  a  farm  less  a  stated 
number  of  acres  will  be  supported  in  equity, 
though  the  lands  to  be  excepted  were  not  speci- 
fied. The  right  of  selection  must  be  exercised 
so  as  not  to  prevent  the  useful  and  beneficial 
occupation  of  the  rest  of  the  farm;  and  with 
these  declarations  a  decree  was  made  for  a  si)eci- 
fic  performance  of  the  agreement.  Jenkins  v. 
Green,  817 

If  a  farmer  contracts  with  a  rector  for  a 


lease  of  glebe  lands,  the  Court  will  not  assume 
that  both  parties  had  an  enabling  statute  present 
in  their  minds,  and  modify  the  express  terms  of 
the  agreement,  to  make  it  conform  with  the  pro- 
visions of  the  statute.  Where  an  agreement 
had  been  made  by  a  rector  to  grant  a  lease  of 
glebe  lands,  at  a  rent  to  be  paid  half-yearly,  the 
Court  will  not  vary  the  agreement  in  accordance 
with  the  provisions  of  the  5  Vict.  sess.  2.  c.  27, 
and  direct  the  rent  to  be  paid  quarterly.  A 
decree  was  made  for  the  specific  performance  of  a 
lease  of  glebe  lands.  The  decree  was  duly  enrolled ; 
it  was,  however,  subsequently  found,  that  the 
agreement  and  the  statute  enabling  incumbents  to 
grant  leases  of  their  glebe  did  not  conform.  It 
was  held,  notwithstanding  the  previous  proceed- 
ings, that  the  biU  must  be  dismissed,  but  without 
costs.     Jenkins  v.  Green,  820 

Glebe  lands  which  have  been  usually  let  on 


lease  by  incumbents  are  not  within  the  5  Ylct. 
sess.  2.  c.  27.     Jenkins  v.  Green,  822 

Leases  and  Settled  Estates  Act.  See  Guar- 
dian.    Settled  Estates  Act. 

Legacy — Testatrix,  by  her  will,  gave  all  her 
real  and  personal  estate  to  be  converted  into 
money,  on  trust,  to  pay  debts,  &c.  and  ''the  fol- 
lowing legacies  *' ;  then  followed  a  legacy  of  10/. 
and  a  legacy  of  5/.,  and  the  will  proceeded  thus, 
**  Also  I  give  to  my  nephew  G.  T.  the  sum  of 
2,000/.,  in  which  sum  or  thereabouts,  he  now 
stands  indebted  to  me,  subject  nevertheless  to, 
and  I  hereby  charge  the  same  with  the  payment 
of  the  following  annuities  and  sums  of  money, 
that  is  to  say,  to — &c.'''  The  will,  after  declaring 
when  these  legacies  were  to  be  paid,  went  on 
thus:  **  Provided  always,  and  I  hereby  declare 
that  I  do  not  intend  by  the  legacy  of  2,000/. 
hereinbefore  bequeathed  to  my  said  nephew  G.  T. 
to  exonerate  or  release  him  from  the  debt  which 
may  be  due  from  him  to  me  at  the  time  of  my 
decease.  But  I  direct  that  whatever  sum  or  sums 
of  money  shall  be  due  or  owing  from  him  to  me 
at  the  time  of  my  decease,  shall  be  taken  or  con- 
8idere<l  in  part  or  in  satisfaction  (as  the  case  may 
be)  of  the  said  legacy  or  sum  of  2,000/.,  and  shall 
bo  reckoned  and  accounted  for  by  him  accord- 
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inglj.**  6.  T.  became  iiiBolyent,  and  was  never 
aUe  to  Batisfy  the  debt  due  to  the  testatrix's 
estate.  It  was  held,  by  the  Lord  Ohanedlor  and 
Lord  CrctntDoHh  (Lord  WenaUydale  dUaenUente), 
that  the  deficiency  to  meet  the  annuities  and 
legacies  charged  on  the  2,0002.  must  be  made  up 
out  of  the  general  assets.  Vicheri  v.  Poundf 
(H.  L.)  16 


A  sum  of  stock  was  bequeathed  to  trustees, 


after  the  decease  of  the  survivor  of  two  tenants 
for  life,  "to  pay  and  apply  the  stock  equally 
amongst  the  testator's  nephews  and  nieces  then 
living,  or  their  legal  personal  representatives, 
share  and  share  alike."  There  were  seven 
nephews  and  nieces ;  four  were  still  living ;  one 
nephew  and  niece  had  died  in  the  lifetime  of  the 
testator:  the  nephew  alone  hod  left  issue; 
another  nephew  survived  the  testator,  and  died 
in  the  lifetime  of  the  surviving  tenant  for  life, 
leaving  issue.  Upon  a  suit  for  the  administration 
of  the  fund,  it  was  held  to  be  divisible  into  seven 
shares,  and  tiiat  the  nephews  and  nieces 
living  were  each  entitled  to  one  share,  and  that 
the  legal  personal  representatives  of  each  nephew 
and  niece  deceased  were  entitied  to  one  share 
each.    King  v.  Cleavdandf  74 


A  substitutionary  gift  to  the  personal  repre- 


sentatives of  a  niece,  one  of  a  class,  who  had  died 
in  the  life  of  testator,  without  issue,  devolves 
upon  her  next-of-kin,  and  does  not  pass  to  her 
administrator.    King  v.  Cleaveland,  76 


Testator,  by  his  will,  stated  tiiat  he  had  lent 


his  money  to  various  persons  on  their  respective 
notes  of  hand,  and  to  sundry  other  persons, 
whose  names  and  notes  would  be  found  among 
his  papers;  he  then  said,  "Now  my  will 
is,  that  the  monies  as  aforesaid  be  disposed  of  as 
follows";  testator  then  gave  legacies  to  the 
amount  of  9,900/.  At  lus  death  none  of  the 
enumerated  investments  existed.  The  legacies 
were  held  to  be  not  specific,  but  general.  IVhUe 
V.  WaJdey,  79 

Testator  gave  1,000^  to  his  sister  Sarah  for 


life,  with  remaioder  to  her  children;  he  then 
said.  To  each  of  my  sisters,  M.  A,  C,  and  B.  I 
bequeath  500/.,  and  in  case  of  death  to  either, 
their  portions  to  go  to  the  surviving  sisters 
"above  mentioned.  C.  died  in  the  li^ime  of 
the  testator.  It  was  held,  that  her  5002.  sur- 
vived to  M.  A.  and  B. ;  and  that  Sarah  was  not 
included  in  the  words  "the  surviving  sisters 
above  mentioned."     WJiite  v.  WakUy,  79 

—  Testator,  by  his  will,  made  an  equal  division 
of  his  real  and  personal  estate  among  his  chil- 
dren ;  in  the  course  of  fifteen  years  afterwards 
he  made  advances  of  large  sums  to  some  of  his 
daughters  on  their  marriage,  and  to  some  of  his 
sons  on  establishing  them  in  business :  to  others 
of  his  sons  and  daughters  he  gave  trifling  sums 
only.  It  was  held,  the  small  sums  were  intended 
as  free  gifts,  but  that  the  larger  sums  being  for 
)>ennanent  advancements,  were  in  part  satisfiic- 
tion  of  the  benefits  given  to  them  by  the  will.  If 


a  presomption  arises  that  payments  br  » testator 
to  his  children  were  made  in  satisfisctum  of  lega- 
cies they  would  become  entitled  to  mular  his  inll, 
it  is  not  rebutted  by  their  believing  snch  pay-  * 
ments  to  have  been  gifts,  when  the  beJief  is  nn- 
supported  by  any  testimony  of  the  intention  of 
the  testator.    Sckqfiddy,  Hea^,  104 

A  bequest  in  a  will  of  specific  diattels  to  H. 

is  not  revoked  by  a  gift  of  the  same  chattels  by 
codicil  to  other  legatees,  the  last-mentioned  sin 
appearing  to  be  founded  on  the  supposition  that 
the  chattels  had  been  by  the  will  bequeathed  to 
C,  and  that  the  bequest  had  lapsed  by  his  death. 
Barclay  v.  Mtuhdyne,  115 

—  Where  a  sum  directed  by  testatrix  to  be  set 
apart  for  an  annuity  was  bequeathed,  on  death 
d  the  annuitant,  to  such  of  testatrix's  n^ihews 
and  nieces  as  should  be  "  then"  living,  and  the 
child  and  children  of  such  of  them  as  shonld  be 
"  then"  dead,  it  was  held,  that  the  children  of  a 
nephew  who  was  dead  at  the  date  of  the  will 
were  entiUed  to  putidpate,  and  that  their  in- 
terest vested  at  the  death  of  testatrix.  In  re 
Fatddifi^M  Tnuls,  217 

• —  A  residuaiy  estate  was  bequeathed  to  trustees 
upon  trust  to  permit  testator's  wife  to  receive  the 
income  for  Kfe,  and  also  to  apply  snch  parts  of 
the  capita]  to  her  own  use  as  she  should  think 
proper,  and  after  her  decease  to  apply  the  rssidne 
to  sudi  persons  as  she  by  will  should  direct 
The  widow  used  no  part  of  the  capital,  hot  by 
her  will  she  directed  that  the  property  should  be 
distributed  as  directed  by  the  will  of  her  hus- 
band. It  was  held,  that  the  widow  took  a  life 
interest  only  in  the  fund,  with  power  to  apply 
the  capital  for  her  own  benefit,  and  if  not  so  dis- 
posed of,  with  a  power  to  appoint  it  by  will. 
Scott  V.  Jossdyn,  297 

—  Testator  gave  a  sum  of  4,8002.  consols  to  hit 
executors,  upon  trust  as  to  the  annual  dividends 
thereof,  amounting  to  129/.,  to  pay  his  brother 
and  two  sisters  an  annuity  of  20/.  each  during 
their  lives ;  the  remainder  of  the  said  dividends 
he  directed  to  be  paid  to  his  nephew  during  his 
life;  and  as  and  when  the  brother  and  two 
sisters  should  die,  then  the  three  annuities  of 
20/.  were  to  be  paid  to  A.  B.  and  C,  the  eldest 
taking  the  first  of  the  said  annuities  that  should 
fall  in,  and  the  others  in  like  manner  hj 
scniori^.  And  after  the  decease  of  the  sonri- 
vor  of  A.  B.  and  C,  then  the  principal  sum  of 
4,300/.  was  given  to  Anne  Bewe.  It  was  hdd, 
the  bequests  to  A.  B.  and  C.  were  gifts  of  oer 
tain  portions  of  the  dividends  of  the  capital  som 
of  money,  and  not  annuities ;  and  that  the  per- 
sonal representative  of  one  of  the  three  who  had 
died  was  entitied  to  receive  his  annual  sum  of 
20/.  until  the  death  of  the  survivor  of  the  three. 
Bignold  V.  Oila,  858 

—  A  legacy  to  a  chun  not  deSnltively  fixed  will 
be  carried  into  effect  so  far  as  the  olgects  can  he 
ascertained ;  but  blanks  in  a  wHI  cannot  be  filled 
up,  though  the  testator  apparently  oontemplatcd 
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an  extension  of  the  olaas.     Mcuon  v.  Bataon, 
891 


Testator  gave  a  portion  of  his  personal  pro- 


perty to  trustees,  to  invest  the  same  in  the  secu- 
rities therein  mentioned,  and  jMty  out  of  the 
proceeds  an  annuity  of  5^.  to  T.  P,  and  apply 
the  residue  of  the  interest,  &c.  towards  the  main- 
tenance and  education  of  W.  C.  until  twenty- 
one,  and  on  his  attaining  that  age  to  transfer  the 
principal  of  the  trust-monies  charged  with  the 
said  annuity  of  51.  unto  W.  C.  absolutely.  But 
if  W.  G.  should  die  before  twenty -one,  and 
during  the  life  of  T.  P,  then  the  trustees  were  to 
pay  T.  P.  for  life  an  annuity  of  102.  in  lieu  of 
the  5^,  and  to  pay  the  remainder  of  the  interest 
during  the  life  of  T.  P,  as  well  as  the  principal 
after  her  death,  to  a  third  person  absolutdy. 
T.  P,  the  annuitant,  died  before  W.  C,  but  W.  G. 
died  a  minor.  It  was  held,  the  gift  to  W.  G. 
was  an  absolute  vested  interest  in  him,  and  not- 
withstanding he  died  under  twenty-one  the  estate 
was  not  divested,  since  the  precise  contingency 
of  W.  G.  dying  under  twenty -one  and  during  the 
life  of  T.  P.  never  happened ;  that  consequently 
the  representatives  of  W.  G.  were  entitled  to  the 
property.    Potts  v.  AiherUm,  486 


A,  who  was  possessed  of  property,  both  in 


consols  and  in  Bank  stock,  made  a  will,  by  which 
she  gave  to  her  brother  (who  received  tibe  income 
from  all  her  poperty,  and  acted  as  her  banker,) 
"  everything  I  may  be  possessed  of  at  my  decease 
for  his  own  life,  and  should  he  marry  and  have 
children  of  his  own,  to  those  children  after :  but 
should  he  die  a  bachelor,  I  leave  the  whole  of 
my  fortune  now  standing  in  the  funds  to  Emma 
Siingsby,  my  god-daughter."  The  brother  died 
a  bachcdor.  Under  tUs  will  the  Bank  stock  did 
not  pass  to  Emma  Siingsby.  Siingsby  v.  (Train- 
ffer,  616 


Testator  gave  his  real  and  personal  estate  to 


trustees  upon  trust  out  of  the  income  to  pay  an 
annuity  of  5002.  a  year  to  his  widow  for  life,  or 
for  so  long  as  she  should  continue  his  widow,  for 
the  maintenance  of  herself  and  his  children,  and 
to  invest  the  surplus;  and  after  her  death  or 
marriage  again,  upon  trust  to  apply  such  annual 
income  for  the  maintenance  and  advancement  of 
such  of  his  children  as  should  be  under  twenty- 
one;  and  when  the  youngest  of  his  children 
should  attain  the  said  age,  then  upon  trust  to 
distribute  all  his  property  equally  between  his 
children,  except  so  much  as  would  secure  to  his 
wife,  if  she  should  be  then  alive  and  married 
again,  an  annuity  of  1002.  a  year  for  life.  And 
in  case  of  the  death  of  any  of  his  children,  leaving 
lawful  issue,  testator  directed  that  the  share  of 
such  child  or  children  should  go  to  his  or  her 
children.  It  was  held,  the  share  of  each  child 
became  vested  on  attaining  twenty-one,  that  no 
division  was  to  be  made  until  the  youngest  diild 
attained  twenty-one,  or  during  the  life  or  widow- 
hood of  testator's  wife,  and  that  the  share  of  any 
child  dying  and  leaving  issue  was  given  over  to 
the  children  of  such  deceased  child,  on  the  death 
of  a  child  before  the  period  of  distribution.  After 

New  Series,  XXVIII.— Ikdkx,  Chajie.  <C*  Bankr, 


the  date  of  the  above-mentioned  ¥nll,  testator, 
on  the  marriage  of  one  of  his  dau^ters,  settled 
2,0002.  for  the  benefit  of  herself,  her  husband  and 
children.  It  was  held,  the  daughter  must  elect 
whether  to  take  under  the  will  or  the  settlemsnt. 
BechUm  V.  Barton^  673 


Under  a  bequest  to  such  of  testator*s  grand- 


children as  should  be  living  at  the  death  of  a 
tenant  for  life,  and  the  executors  or  adminis- 
trators of  such  of  them  as  should  be  then  dead 
leaving  any  child  or  children  living  at  the  death 
of  the  tenant  for  life,  it  was  held  that  the  share 
of  a  grandchild,  who  died  in  the  lifetime  of  the 
tenant  for  life,  leaving  a  child,  belonged  to  his 
estate,  and  was  not  given  either  to  his  executors 
b^ieficially,  or  to  Us  next-of-kin.  In  re  Sejf- 
mow^s  Trusts,  765 


A  legacy  of  stock  in  trust  for  A.  B.  for  life, 


and  afterwards  to  divide  the  same  amongst  tes- 
tator's nephews  and  nieces,  children  of  A.  B, 
then  living,  or  their  legal  personal  representa- 
tives, share  and  share  alike.  One  of  testator's 
nieces  died  in  his  lifetime,  without  issue.  It 
was  held,  the  jfund  was  divisible  among  the 
nephews  and  nieces  whether  surviving  the 
tenant  for  life  or  not,  and  tiiat  the  share  of 
the  deceased  niece  devolved  upon  her  next-of- 
kin,  and  not  upon  her  administrator.  King  v. 
Cleavdand,  885 


Vested  or  contingent.    See  WilL 


Lapse  to  the  Grown.    See  Executor. 


Leoact  Duty — ^Testator  directed  his  estates  to  be 
sold,  and  gave  the  dividends  of  one  portion  of  the 
proceeds  to  his  wife  for  life,  and  after  her  death 
he  gave  the  capital  to  A.  B.  The  second  portion 
he  gave  to  A.  B,  subject  to  various  annuities. 
By  an  arrangement  between  the  widow  and 
A.  B,  the  first  portion  was  paid  over  by  the 
executors  to  A.  B.  during  the  widow's  life,  and 
no  sum  was  retained  to  answer  the  legacy  duty, 
which  would  become  payable  on  the  widow's 
death.  A.  B.  sold  the  second  portion  to  plain- 
tiff, and  the  surviving  executors  of  the  surviving 
executor  of  testator  joined  in  the  assignment  for 
the  purpose  of  admitting  A.  B.'s  title  to  the  pro- 
perty, and  stating  that  they  knew  of  no  incum- 
brance upon  it.  Upon  de&ih  of  annuitants,  the 
purchaser  filed  a  bill  against  the  executors  for  a 
transfer  of  the  fiind ;  and  the  Gourt  held,  tiiat 
defendants  were  not  entitled  to  retain  the  legacy 
duty  payable  upon  the  first  portion  of  the  pro- 
perty.   Bignold  v.  Gila,  238 

Leoitimact — A,  a  Jew,  and  B,  a  Ghristian 
woman,  cohabited  as  man  and  wife  for  twenty- 
eight  years,  and  until  B.'s  death.  They  had 
several  children,  who  were  brought  up  as  Ghris- 
tians.  They  cohabited  partly  in  England  and 
partly  in  foreign  parts.  There  was  no  evidence 
of  any  marriage  having  been  solemnized,  but 
there  was  general  reputation  that  the  parties 
were  married,  and  proof  of  the  registry  of  the 
baptism  in  England  of  several  of  the  children  as 
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of  A.  and  B.  his  wife,  and  that  on  a  judicial 
proceedinff  the  parties  gave  evidence  on  oath  as 
''A.  and  B.  his  wife."  The  relatives  of  A.  never 
recognized  the  fact  of  a  marriage,  and  some  of 
them  swore  that  they  did  not  know  even  of  the 
reputation  of  marriage.  A,  in  his  will,  referred 
to  such  of  the  children  as  were  living  as  "  my 
legatees.**  One  of  the  Vice  Chancellors  decided 
tlubt  the  children  were  entitled  as  legitimate 
children  of  A.  and  B.  to  a  fund  belonging  to 
A.*B  next-of-kin ;  and  that  the  onus  of  proof  lay 
upon  those  who  sought  to  disturb  the  genend 
reputation  and  presumption  of  marriage  under 
the  foregoing  circumstances:  and,  on  appeal,  the 
decision  was  affirmed.  Goodman  t.  Cfoodman, 
745 

Lien — for  costs.    See  Costs  (  Verity  v.  Wild). 


See  Broker.    Judgment. 


Limitations,  Statute  or — Testator,  by  will,  gave 
all  his  real  and  personal  property  to  his  vrife, 
out  of  which  he  desired  that  she  would  discharge 
all  his  legal  debts  and  enjoy  the  surplus  for  her 
life ;  and  at  her  decease  the  property  was  to  be 
divided  as  in  the  will  mentioned.  A  furm  ser- 
vant of  testator  left  his  wages  firom  time  to  time 
in  his  master*s  hands,  and  it  was  agreed  between 
them  that  the  debt  thus  due  should  carry  interest. 
Testator  died  in  1837.  In  a  suit  instituted  after 
death  of  testator*s  widow,  in  1S54,  for  adminis- 
tration of  his  estate,  the  Statute  of  Limitations 
was  held  not  to  bar  arrears  of  interest  upon  the 
sum  left  by  the  servant  in  testator*s  hands. 
Blower  v.  Blower,  181 


To  a  suit  by  a  banister  to  recover  out  of  the 


assets  of  his  deceased  clerk  fees  embezzled  and 
retained  by  such  clerk,  the  Statute  of  Limita- 
tions cannot  be  set  up  as  a  defence.  Teed  v. 
Beere,  782 


A  bond  was  executed  in  1821,  and  the  obligee 


having  claimed  against  the  estate  of  the  surety 
in  the  bond  more  than  twenty  years  after  the 
debt,  it  was  held,  that  an  acuuiowledgment  of 
the  debt,  in  the  answer  of  the  executrix  of  the 
surety,  was  sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations.  Moodie  v.  Bannister, 
881 

— —  By  a  will,  dated  in  1761,  a  trust  was 
created  in  favour  of  a  certain  class  of  tes- 
tator*s  relations,  nearly  all  of  whom  were 
paid  their  proportions.  The  surviving  executor 
and  trustee  of  testator  had  the  remainder  of 
the  funds  standing  in  his  name  at  his  death, 
and  by  his  will  he  recognized  the  existence  of 
the  trust  and  directed  that  it  should  devolve 
upon  his  nephew.  Administration  de  bonis  non 
was  granted  in  1822  to  the  surviving  executor*s 
estate,  and  subsequently  to  another  person  in 
1825,  when  the  remaining  trust  fund  was  mixed 
up  with  such  administrator's  personal  estate  and 
applied  in  the  purchase  of  real  estate.  A  bill 
was  filed  by  a  person  claiming  part  of  the  legacy 
under  the  original  testator*s  wiU,  charging  a 


breach  of  trust  by  the  surviving  executor,  and 
that  his  real  and  personal  estate  were  liable  to 
make  gon<I  the  amount.  It  was  held,  upon  de- 
murrer to  the  bill,  that  the  real  estate  oould  not 
be  charged  with  the  legacy ;  that  there  was  an 
implied  trust  created  by  the  will,  but  the  right 
of  the  claimants  having  accrued  more  than 
twenty  years  since,  their  claim  was  barred  by  the 
Statute  of  Limitations.  Henderson  y.  Atkins,  913 

—  SeeWm. 


Lunatic — A  committee  of  a  lunatic  has  no  special 
lien  upon  the  estate,  after  the  death  of  the 
lunatic,  for  money  expended  by  him  on  his 
behalf,  and  a  purchaser  having  notice  of  the 
daim  of  the  committee  is  no  more  bound  to 
see  to  the  application  of  the  purchase-money 
than  if  he  bought  with  notice  of  simple  contxact 
debts.    Jones  v.  Noyes,  47 


A  power  for  the  appointment  of  new  trustees 


contained  in  a  settlement  became  vested  in  a 
person  who  had  been  found  lunatic  by  inquisi- 
tion! The  committee  of  the  person  and  estate 
petitioned,  under  the  16  &  17  Vict.  c.  70,  for 
leave  to  exercise  the  power  for  him,  and  the 
same  was  ordered.  Form  of  order.  In  re  Bow- 
mer,  618 

A  person  having  been  duly  found  lunatic  by 

inquisition,  but  before  a  ccnnmittee  of  person  or 
estate  had  been  appointed,  and  before  luny  report 
as  to  his  estate  hmi  been  made,  having  recovered 
his  reason,  and  a  supersedeas  of  the  commission 
being  ordered,  the  Court  had  no  jurisdiction  to 
order  the  party  who  sued  out  the  inquisition  to 
be  paid  his  costs  out  of  the  estate.  In  re  —— *»  a 
Lunatic,  644 

Mabriaoe.    See  Legitimacy. 

Metropolis  Local  Manaoevent  Act.  —  The 
powers  conferred  upon  the  Metropolitan  Bosrd 
of  Works  by  section  135.  of  18  &  19  Vick  c.l20, 
of  carrying  their  sewers  and  works  into,  through 
or  under  any  lands,  making  oomi>en8ation  Kir 
any  damage  done  thereby,  may  be  exerciied 
without  purchasing  such  lands,  or  any  easement 
in  them;  and  the  150th,  15lBt  and  152nd  sec- 
tions of  the  act,  enabling  them  to  purchase  say 
land,  or  any  right  or  eaaemsnt  in  or  over  any 
land  which  they  may  deem  neoessary  or  expe- 
dient for  the  formation  or  protection  of  their 
works,  are  not  to  be  read  as  restricting  such 
exercise  of  those  powers.  In  the  constnictioo 
of  powers  conferred  by  act  of  pariiament  upon 
public  bodies,  acting  fios'  the  public  benefit  aloae, 
the  intention  of  the  legislature  is  not  to  be 
measured  by  the  more  guarded  powers  given  to 
pubHc  companies  established  for  trading  pur 
poses.  The  North  London  JkuL  Co.  v.  Ihe 
Metropolitan  Board  of  Works,  909 

Mortoaoe — A.  B.  mortgaged  one  estate  tn  C.  D. 
and  mortgaged  another  estate  to  £.  F.  He  thm 
mortgaged  his  equity  of  redemption  in  both 
estates  to  G.  H,  and  notice  ofthis  was  given  tothe 
two  original  mortgagees.  The  two  original  mist- 
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gB/gea  ultimately  became  ve8te<1  in  I.  K,  who  filed 
a  bill  to  furecluee  G.  U.  in  default  of  |)ayment  of 
all  that  was  due.  G.  H.  ineisted  that  he  was 
entitled  to  redeem  one  estate  without  redeeming 
the  other ;  but  it  was  held,  affirming  the  decision 
of  one  of  the  Vice  Chancellors,  that  he  had  no 
such  right,  and  that  the  fact  of  C.  D.  and  £.  F. 
haying  had  notice  of  the  mortgage  of  the  equity 
of  redemption  made  no  difference.  VkU  v.  Pad- 
geU,  21 


A  receiver  of  an  estate  was  appointed,  in 


compliance  with  an  agreement  made  between  a 
mortgagor  and  mortgagee.  They  both  joined 
in  the  appointment,  and  gave  him  power  of  dis- 
tress and  entry,  and  the  mortgagor  attorned  as 
tenant  from  year  to  year  to  uie  receiver,  at  a 
rent  of  3,500/.  The  deed  recited  all  the  facts  relatmg 
to  the  mortgage,  and  provided  that  nothing  in 
the  deed  should  abridge  the  rights  of  the  mort- 
gagee. The  mortgagor  afterwards  became  bank- 
rupt, and  the  receiver  distrained  for  8,500^ 
Upon  this  being  claimed  by  the  mortgagee,  by  a 
party  under  a  bill  of  sale,  and  by  the  assignees 
of  the  mortgagor,  it  was  held,  the  powers  of  dis- 
tress and  entry  were  determined  by  the  bank- 
ruptcy of  the  mortgagor,  and  that  the  distress 
was  invalid  inasmuch  as  it  was  executed  against 
the  goods  of  the  mortgagor  after  they  had  vested 
in  the  assignees.  If  a  co-defendant  has  an  interest 
in  the  property  claimed  by  the  plaintiff  upon 
which  he  intends  to  rely,  he  must  upon  the 
pleadlugB  bring  his  case  before  the  Court.  If 
he  merely  disclaims,  the  Court  will  decide  the 
case  between  the  litigating  parties,  and  leave  the 
co-defendant  to  such  other  remedy  as  he  may 
have.    Jolly  v.  Arbvthnot^  27 i 

—  A  receiver  of  an  estate  was  appointed  by  a 
mortgagor  and  mortgagee.  They  both  joined  in 
the  appointment,  and  gave  him  power  of  distress 
and  entry,  and  the  mortgagor  attomod  as  tenant 
to  the  receiver  at  a  rent  of  3,500/.  The  deed 
recited  all  the  facts  relating  to  Uie  mortgage,  and 
provided  that  nothing  in  the  deed  should  abridge 
the  rights  of  the  mortffagee.  The  mortgagor 
afterwards  became  bai&rupt,  and  the  receiver 
distrained  for  3,500/.  Upon  this  being  claimed  by 
the  mortgagee,  by  a  party  under  a  bill  of  sale 
and  by  the  assignees  of  the  mortgagor,  it  was 
held,  (reversing  the  decision  of  the  Court  below), 
that  the  validity  of  the  distress  depended  upon 
the  existence  of  a  tenancy  to  the  receiver;  that 
such  a  tenancy  was  created,  pursuant  to  the  in- 
tention of  all  parties,  by  the  attornment  of  the 
mortgagor  to  him,  with  the  consent  of  the  mort- 
gagee, and  that  the  express  power  of  distress  was 
not  a  power  in  gross,  but  annexed  to  the  tenancy; 
and  that  the  distress  was  valid,  entitling  the 
mortgagee  to  the  produce  of  it.  Jolly  v.  Arbuth- 
not,  6i7 

—  A  mortgagee  of  an  equity  of  redemption  with- 
out notice  of  prior  equitable  chaives,  is  entitled, 
even  after  a  foreclosure  bill,  filed  by  the  inter- 
vening incumbrancer,  to  get  in  the  legal  estate 
and  tack  his  mortgage.  T.  E.  B,  by  ante-nuptial 
settlement,  covenanted  to  convey  certain  nee- 


hold  hereditaments  of  which  he  was  seised  in  fee, 
to  truMtees,  upon  trusts,  for  benefit  of  himself  and 
his  wife  and  children  of  the  marriage.  No  cuu- 
veyance  was  ever  made,  and  T.  £.  B.  afterwards, 
in  firaud  of  the  settlement,  executed  a  mortgage 
of  the  premises,  and  subsequently  mortgaged  the 
equity  of  redemption,  none  of  the  mortgagees 
having  notice  of  the  trusts  of  the  settlement. 
The  ^t  mortgagee  having  afterwards  received 
notice  of  the  trusts  of  the  settlement,  it  was  held, 
that,  notwithstanding  such  notice,  he  was  at 
liberty  to  transfer  the  legal  estate  to  any  person 
who  would  pay  off  his  incumbrance,  being  in  a 
different  position  from  a  dry  trustee  or  a  swsfied 
mortgagee.     BaUt  v.  Joknion,  509 

Bight  to  Tack.    See  Muncipal  Corporation. 

And  see  Company  (Sc^  v.  Colbum),  Fore- 
closiue.  Priority.  Production  of  Documents 
(Howard  v.  Boldruon), 

MoBTOAOOR  AND  MoRTOAOEE — Testator  directed 
his  estates  to  be  sold,  and  after  decease  of  his 
wife  gave  14,000/.  out  of  the  pooeeds  to  dif- 
ferent leffateee,  including  8,000!.  to  be  divided 
between  his  four  nephews,  or  such  of  them  as 
should  be  living  at  the  decease  of  his  wife,  but 
if  the  fund  should  not  amount  to  14,000/.,  then 
all  the  legacies  were  to  be  reduced,  pari  pauu. 
The  four  nephews  mortgaged  their  interest  in  the 
8,000/.,  with  a  power  to  the  mortgagees  to  sell 
upon  non-payment  of  the  money,  subject  to  such 
special  conditions  as  they  should  think  proper. 
The  money  not  beine  paid,  the  mortgagees  sold 
the  property  by  auction,  as  a  sum  payable  out  of 
the  residue,  but  without  stating  that  it  was 
liable  to  abatement,  and  one  condition  of  sale 
was,  that  if  the  vendors  should  be  imwilling  or 
unable  to  satisfy  any  requisitions  made  by  the 
purchaser,  they  should  be  at  liberty  to  rescind 
the  sale.  It  was  held,  this  condition  was  not 
depreciatory;  that  the  mortgagees  were  justified 
in  selling  under  such  a  restriction ;  and  that  the 
omission  to  state  in  the  particulars  that  the 
8,000/.  was  subject  to  abatement  was  not  a  mis- 
statement calculated  to  mislead  the  purchaser. 
Faulhner  v.  the  E<iuitabU  Reversionary  IrUerett 
Sociity,  132 

Mortmain — Testator  in  his  will  gave  property  to 
trustees,  to  appropriate  the  same  as  they  in  their 
**  uncontrolled  discretion  should  think  proper,  for 
the  benefit,  advancement  and  propagation  of  edu- 
cation and  learning  in  every  part  of  the  world.'* 
The  will  was  held  valid,  and  that  there  was  a 
valid  bequest  of  a  charitable  nature  which  was 
not  void  for  uncertainty.  Testator  had  lands  in 
New  South  Wales,  which  were  to  form  part  of 
the  property  given  to  trustees  for  the  purposes 
of  the  charity.  It  was  held,  these  lands  would 
pass,  and  that  the  Mortmain  Act  was  not  appli- 
cable to  New  South  Wales.  Wkicker  v.  Hume, 
896 

A  bequest  for  charitable  purposes  of  shares 

in  a  railway  company,  which,  at  testator's 
death,  had  granted  a  lease  of  its  railway  property 
and  undert^ing  for  999  yean  to  another  railway 


XX 


INDEX. 


[New  SE&iBf 


company  at  a  fixed  rent,  and  with  an  option  of 
purchaung  on  notice,  is  not  void  under  the 
titatate  of  Mortmain.    Liidey  v.  Tofflor,  686 

Municipal  Corporation  —  Defendants  were 
holders  of  two  mortgages  made  by  the  corpora- 
tion of  Brecon,  upon  their  hmd.  One  was  made 
before  the  Municipal  Corporation  Act,  and  the 
other  subaequently.  This  latter  mortgage  com- 
prised in  aiddition  lands  acquired  under  the 
Market  House  Act.  Defendants  brought  an 
action  to  obtain  payment  of  the  m<mey  due  on 
both  mortgages.  The  corporation  tbisn  paid 
into  court  the  sum  due  on  the  mortgage  inade 
before  the  Municipal  Corporation  Act.  De- 
fendants, plaintiffs  in  the  action,  took  this  money 
out  of  court  and  proceeded  with  the  action  upon 
the  second  mortgage,  and  obtained  a  judgment. 
Defendants  refused  to  reconvey  the  lands  or 
deliver  up  the  title-deeds  in  the  first  mortgage ; 
and  upon  a  bill  by  the  corporation,  it  was  held, 
the  fint  mortgage  was  satisfied  before  any  judg- 
ment was  obtained,  and  that  no  right  to  tack 
had  arisen,  and  that  defendants  must  reconvey 
the  lands  and  deliver  up  the  title-deeds  to  the 
corporation.  The  Mayor,  dec,  of  Brecon  v. 
Seymour,  606 

Notice.    See  Mortgage. 

Nuisance.    See  Acquiesoence. 

Order  for  Payment — What  amomts  to.  See 
Annuity  (Mansfield  v.  Oyle), 

Partners— Plaintiff  filed  a  bill  for  dissolution  of 
a  partnership  entered  into  with  the  defendant, 
and  moved  for  a  receiver.  A  question  was  raised 
upon  the  evidence  as  to  the  conduct  of  the  parties, 
and  as  to  whether  there  was  any  term  fixed  for 
the  expiration  of  the  partnership.  It  was  held, 
that  these  questions  must  be  decided  at  the 
hearing,  and  that  the  Court,  not  being  able  to 
say  that  a  dissolution  must  be  decre^  at  the 
hearing,  would  not  appoint  a  receiver,  which 
would  operato  as  an  injunction.  Baxter  v. 
WeH,  169 

'—  Certain  persons  joined  together  for  the  pur- 
pose of  forming  a  joint-stock  company,  and  with 
that  view  purchased  property,  and  incurred 
debts  and  expenses.  The  project  became  abor- 
tive, and  upon  a  bill  filed  for  an  account,  on  the 
footing  of  a  partnership,  it  was  held,  that  this 
was  not  a  partnership,  and  the  bill  was  dis- 
missed.   Hamilton  v.  Smith,  404 

■  A  partner  in  a  periodical  who  withdraws 
from  the  publication,  and  determines  the  part- 
nership, so  that  the  right  to  use  the  name  must 
bo  sold  and  the  affiiirs  wound  up,  will  not  be 
restrained  from  advertising  a  work  of  a  similar 
doHcription  under  a  new  name,  or  the  discon- 
tinuance of  the  former  work,  so  far  as  his  con- 
nexion with  it  was  concerned.  Bradbury  v. 
Dickens,  667 

A  siugeon  sold  a  share  of  his  business,  and 


took  the  pordhaser  into  partoenhip.  llMartiolas 
specified  that  the  partnership  was  for  snoh  term 
as  they  ahoukl  mutually  agree,  and  that  in  case 
of  death,  abeenoe  or  incapacity  of  either  of  the 
partners  the  survivor  should  have  the  right  of 
purchasing  his  share  at  two  years'  value,  or,  in 
oase  of  dispute,  at  a  price  to  be  named  byvaluere; 
but  in  case  he  should  decline  to  purchase  such 
share,  then  tiiat  it  might  be  sold  to  any  person 
willing  to  purchase.  The  purchaaer  died  fifteen 
months  after  the  date  of  the  articles;  and  on  his 
death  the  surviving  partner  refused  either  to 
purchase  his  deceased  partner's  share,  or  to 
admit  any  other  person  to  be  a  partner  with  him. 
It  was  held,  the  surviving  partner  oould  not 
repudiate  the  articles;  and  that  his  refusal  to 
purchase  the  deceased  partner's  share,  or  to 
admit  a  new  partner  in  his  plaoe,  left  the  snr- 
viviug  partner  liable  to  reimburse  the  value  of 
deceased  partner's  share,  and  also,  in  the  mean 
time,  to  account  for  accrued  profita.  FmUtket' 
tUmhaugh  v.  Tu/mer,  812 


Where  land  is  purchased  by  partnen  eot 


of  the  partnership  assets,  and  used  for  the 
purposes  of  the  business,  it  is  to  be  oonsidered 
as  personalty,  both  as  between  the  partners 
themselves  and  as  between  the  heir  and  penunal 
representatives  of  a  deceased  partner.  SoUroyd 
T.  Holroyd,  902 


See  Contract. 


Patent — In  computing  time  snder  16  Vict  e.  5, 
avoiding  letters  patent^  on  fiiilure  in  payment  of 
stamp  duties,  the  day  of  the  date  ia  excluded, 
and  the  three  years  do  not  expire  antil  twelve 
o'clock  at  night  of  the  anniversaiy  of  the  day  oo 
which  the  letters  patent  were  granted*  Wil- 
liam* V.  Naak,  886 

Patkent  out  of  Court.    See  Baron  and  Feme. 

Pension.    See  Assignment. 

Periodical — Advertising  discontinuance  oC  Ses 
Partners. 

Pleadino — To  bill  against  executor  for  payment 
of  a  legacy  defendant  pleaded  that  testator  was 
at  the  time  of  making  his  will  and  of  his  death 
domiciled  in  France,  and  all  the  bequests  of 
personal  estate  affected  to  be  made  by  the  said 
will  were  by  the  laws  of  that  empire  null  and 
void.  Plea  not  double,  as  it  did  not  state  two 
bars  to  the  suit^  but  two  avermenta  leading  up 
to  one  bar.  Although  probate  of  a  will  is  coo- 
elusive  so  far  as  relates  to  the  appointment  of 
executors,  it  is  not  conclusive  as  to  the  validity 
of  the  particular  dispositions  therein  contained ; 
and  the  above  plea  therefore  was  held  not  to  be 
bad  on  that  ground.     CoMjhdl  v.  Bea^fmy,  645 

— —  The  Court  has  no  jurisdiction  to  dedaie  an 
equitable  right  on  behalf  of  the  l^gal  owner  of 
property,  without  something  cm  which  the 
Court  can  act.    BritUmt  t.  WkUmart,  ttOl 
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PooB — SemhU — ^The  real  and  personal  property 
yested  in  the  guardians  of  a  anion  for  the  ^ne- 
ral  benefit  of  tne  parishes  in  the  union  are  liable 
to  the  debts  of  judgment  creditors.  But  money 
raised  by  ratm  for  the  relief  of  the  poor  is  im- 
pressed with  a  definite  trust,  and  as  it  would  be 
a  breach  of  trust  to  apply  such  money  in  the 
discharge  of  outstanding  debts,  a  creditor  who 
has  obtained  judgment  in  rrapect  of  a  debt  in- 
curred prior  to  the  year  for  which  the  rate  was 
raised  will  be  restrained  from  levying  execution 
against  the  money  so  raised.  Whether  a  judg- 
ment creditor  of  the  existing  year  can  levy  exe- 
cution against  such  money — quare.  Attorney 
Omeralv,  YT/AbWon,  392 

PowEB  OF  AppoiNTAnENT — A  father,  on  his  sonis 
marriage,  conveyed  a  certain  farm  to  use  of  him- 
self  and  his  wire  successively  for  life,  with  re- 
mainder to  the  children  of  the  son.  A  power 
was  reserved  to  the  &ther  by  deed  or  will  to 
charge  all  or  part  of  the  hereditaments  thereby 
settled,  with  any  sum  or  sums  not  exceeding 
500/.,  for  portions  of  his  younger  children,  and  to 
create  a  term  for  securing  the  same.  The  fiither, 
by  his  will,  devised  the  said  fiurm  to  his  son  in 
fee,  charged  witii  payment  of  legacies  of  200^, 
200/.  and  1002.  to  testator's  three  daughters  re- 
spectively. The  will  contained  no  reference  to 
the  settlement,  and  no  limitation  of  any  term, 
nor  did  the  &ther  otherwise  exercise  the  power. 
It  was  held,  the  will  operated  as  an  execution 
of  the  power  of  appointment  of  which  the  father 
was  donee  under  the  settlement.  Davies  y. 
Davies,  102 


Where  a  person  having  a  power  of  appoint- 


ment over  a  fund  in  fiivour  of  her  children, 
made  an  appointment  under  such  circumstances 
as  led  the  Court  to  believe  that  the  appointor 
intended  to  derive  some  benefit  to  herself,  but 
it  was  not  proved  that  she  actually  derived  any 
benefit,  excepting  that  the  fund  appointed  was 
applied  partly  in  payment  of  debts  of  the  ap- 
pointee for  which  the  appointor  was  a  surety, 
the  Court  of  Appeal  (reversing  a  decision  of  the 
Master  of  the  Rolls)  set  aside  the  appointment. 
Where  there  is  proof  that  an  appointor  at  one 
time  intended  a  benefit  to  herself,  the  onus  of 
proof  that  at  the  time  of  the  appointment  she 
had  abandoned  that  intention  Ues  upon  those 
who  support  the  appointment.  Humphrey  v. 
(Xver,  406 

—  Testatrix  having,  under  her  marriage  set- 
tlement, a  power  of  appointment  over  a  trust 
fund  in  fiivour  of  her  children,  by  her  will 
appointed  the  trust  fund,  and  also  bequeathed 
her  residuary  personal  estate,  upon  trust,  after 
the  marriage  of  her  daughter  C,  to  assign  and 
tranafer  the  same  equally  between  her  two  sons 
and  G;  and  by  a  codicil,  after  reciting  the  mar- 
riage of  C,  she  directed  that  the  income  of  any 
sums,  &o.  to  which  C.  might  become  entitled 
under  her  will  should  be  enjoyed  by  her,  for 
her  separate  use,  during  her  Ufe,  and  at  her 
death  the  prinoliMd  should  become  the  property 
of  her  children«    C.  was  held  to  be  entitled  to 


her  share  of  the  trust  fund,  for  her  separate  use 
during  the  life  of  her  husband,  with  remainder 
to  herself  absolutely,  and  that  no  case  of  election 
arose ;  and  a  declaration  having  been  made  to 
this  effect,  the  Court  declined  to  alter  it  on  the 
ground  that  the  absolute  interest,  being  in  re- 
mainder, was  inalienable  during  coverture. 
Wooldridge  v.  Wooldridge,  689 


Testator  had  three  sons.    After  referring  to 


a  power  in  his  marriage  settlement,  he  said  of 
the  settled  fund  ''  the  sum  of  2,000/.  was  settled 
at  her  marriage  upon  my  daughter  Mary  '* ; 
and  then  he  added,  "  the  remainder  I  wish  to  bo 
equally  divided  among  my  sons."  One  of  the  sons 
died  in  testator's  lifetime.  This  was  held  a  good 
appointment ;  and  that  it  was  made  to  them  aa 
a  class.    Fitzroy  v.  the  Duke  of  Richmond,  750 

Tenants  for  life  of  a  fund  settled  on  their 

marriage  had  a  power  to  appoint  the  same 
among  the  children  of  the  marriage.  Upon  the 
marriage  of  a  daughter,  one  of  the  children  of 
the  marriage,  under  age,  a  deed  was  executed 
by  the  tenants  for  life,  by  which  the  roversion 
in  2,000/.,  part  of  the  fimd,  was  assigned  by  the 
tenants  for  life  to  trustees  to  pay  the  income  to 
the  intended  husband  for  life,  with  remainder 
to  the  wife  for  life,  with  remainder  to  the 
children  of  the  marriage.  This  was  held 
to  be  a  valid  appointment  to  the  daughter,  and 
that  the  settlement  was  a  good  declaration  of 
trust  by  the  intended  husband  of  the  fortune  of 
his  wife,  though  an  in&nt.  Pitsroy  v.  the  Duke 
of  Richmond,  752 

-  ■  By  marriage  settlement  personal  property 
was  settled  in  trust  for  the  husband  for  life, 
remainder  to  the  wife  for  life,  romainder  upon 
trust  after  decease  of  the  wife  for  such  children 
of  the  marriage  and  their  issue  who  should  be 
then  living,  as  the  husband  should  appoint;  in 
de&ult  of  such  appointment  to  such  children 
and  their  issue  living  at  the  death  of  the  hus- 
band as  the  wife  should  appoint.  There  were 
five  children  of  the  marriage  all  living  at  the 
husband's  death,  and  the  wife  survived  ner  hus- 
band. The  husband  appointed  four-fifths  to  four 
of  these  children,  omitting  any  appointment  of 
the  remaining  fifth.  The  fifth  chUd  died  before 
the  wife,  leaving  three  children,  one  only  of 
whom  was  bom  at  the  husband's  death.  The 
wife  then  appointed  the  remaining  fifth  to  the 
only  child  of  the  deceased  son,  who  was  living 
at  the  husband's  death,  omitting  the  two  chil- 
dren subsequently  bom,  who  were  plaintiflb  in 
this  suit.  It  was  held,  overruling  Simpwn  y. 
Pou/,  Uiat  the  partial  execution  of  the  primanr 
power  by  the  husband  did  not  preclude  the  wire 
from  exeroising  the  secondary  power  in  appoint- 
ing the  unappointed  fifth;  that  both  the  ap- 
pointments were  valid,  and  that  plaintiffe  could 
take  no  share  in  the  fiind.  Mapleton  y.  Maple- 
ton,  785 

A  married  woman,  having  a  power  of  ap- 
pointment in  &vour  of  any  one  or  more  of  her 
children,  appointed  the  whole  fund  to  one  child 
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absolntely;  and  there  wm  eyidence  to  shew 
that  an  arrangement  had  been  entered  into, 
that  snch  child  nhould  hand  over  one  half  of  the 
fand  to  her  father  abdolutely,  and  shonld  g^ve 
him  a  life  interest  in  the  other  half.  No  notice 
of  such  arrangement  wan,  however,  given  to  the 
appointee  during  the  life  of  the  mother.  The 
execution  of  the  appointment  was  held  void,  as 
being  in  fraud  of  the  power.  In  re  Maraden** 
Trust,  906 

Practtcs — Plaintiff  obtained  an  order  for  a  sub- 
poena to  hear  judgment,  and  set  down  the  cause 
for  hearing  siter  the  time  for  closing  the  evi- 
dence in  chief  had  expired,  but  before  the  time 
allowed  for  cross-examining  affidavit  witnesses. 
Defendant  moved  to  set  aside  the  order  for  a 
subpoena,  and  to  strike  the  cause  out  of  the 
Registrar's  list,  on  the  ground  of  irregularity. 
Plaintiff's  proceedings  regular,  and  the  cause 
was  allowed  to  be  set  down  for  hearing  before 
the  period  for  closing  the  cross-examination  of 
witnesses.     Dowson  v.  Solomon,  884 

Extension  of  time  for  enrolling  decree ;  and 

rectifying  after  enrolment.     See  Enrolment  of 
Decree. 


Rectifying  deed.    See  Deed. 


—  Right  of  defendant  to  dismiss  bill  without 
costs.     See  Bill. 

—  Trial  of  issues  of  fact.    See  Issues. 


Right  to  costs  on  abandoned  summons.    See 


Costs. 


See  Service.    Will. 


Pre-emption.    See  Will  (In  re  Ccmts  Estate), 

Presumption.    See  Legacy  (Schojield  v.  Heap). 

Principal  and  Agent — A  solicitor  acting  for  an 
embryo  banking  company  agreed  with  R.  for 
purchase  of  a  large  building  and  adjoining 
premises  suitable  for  the  company;  R,  through 
the  solicitor,  induced  the  company  to  purchase 
the  building  at  a  large  increased  price,  which 
was  divided  between  R.  and  the  solicitor.  The 
company  took  possession  and  adapted  the  build- 
ing to  the  purposes  of  a  bank,  and  obtained  a 
trade  reputation.  They  subsequently  discovered 
the  circumstances  under  which  the  sale  of  the 
building  had  been  made  to  them,  and  upon  a 
bill  by  the  company  stating  that  they  could  not 
relinquish  the  building  and  that  the  adjoining 
premises  would  greatly  facilitate  their  business, 
it  was  held,  that  the  purchase  by  the  solicitor 
was  made  as  agent  and  for  the  benefit  of  the 
company;  that  the  company  was  entitled  to  the 
profits  made  by  the  solicitor  and  that  the  solici- 
tor was  a  trustee  for  the  company  of  the  pre- 
mises adjoining  the  building.  The  Bank  of 
London  v.  Tyrrell,  921 

—  See  Vendor  and  Purchaser. 


Pbifoipal  and  Surxtt — Right  of  eareiy  to  have 
the  shares  of  the  reoeiver,  a  pur^  to  the  oauae, 
applied  in  discharge  of  payments  made  by  him. 
Brandion  v.  Brtnndon,  147 

An  innocent  party  to  a  fraud  ooromitied  by 

another  will  not  be  allowed  to  derive  any 
benefit  from  that  fraud,  unless  there  baa  been  a 
consideration  moving  from  himself.  Therefore, 
where  a  surety  innocently  joined  with  bis  prin- 
cipal in  persuading  the  creditor  to  accept  a 
transfer  of  a  pretended  mortgage,  which  tomed 
out  to  have  no  existence,  and  to  releaae  the 
surety  from  his  liability,  sisdi  a  release  was  held 
to  be  inoperative.  The  friends  of  a  eorety 
advanced  money  to  satisfy  his  private  dd>ts, 
stipulating,  however,  as  a  condition  of  such 
advance,  'that  he  should  be  released  from  his 
liability  as  surety.  The  surety  having  been 
released  under  the  above  droumstanoee,  the 
creditor  was  held  not  entitled  to  set  aside  the 
release  without  repaying  to  the  friends  the 
money  advanced  by  them.  Seho^ield  t.  Ttwh 
plaer,  452  . 

Pbioritt — A.  mortgaged  to  B.  to  secure  present 
and  future  advances,  and  afterwards  executed 
a  similar  mortgage  of  the  same  piopcrtj  to  C. 
B.  ft  G.  had  mutually  notice  of  each  other's 
deeda  B.  having  made  advances  after  the  date 
of  C.*s  mortgage,  it  was  held,  affirming  the  deci- 
sion of  the  Master  of  the  Rolls,  that  G.  was,  in 
respect  of  his  advances,  entitled  to  priority  over 
B,  on  account  of  such  subsequent  advance 
made  by  him.  Gordon  v.  OrJkam  overruled. 
RoU  V.  Hopkinmm,  41 

A  solicitor  borrowed  monev  firom  phuntifij 

and  deposited  with  him  title-deeds  of  a  lease- 
hold house  by  way  of  security,  at  the  same  time 
agreeing  by  writing  to  execute  an  assignment 
of  the  premises  when  called  on  to  do  so.  The 
solicitor,  who  had  acted  for  himself  in  the  first 
transaction,  subsequently  assigned  the  same  pro- 
perty to  another  person,  his  articled  derk,  but 
the  assignee  neglected  to  obtain  the  tiile-deedi, 
although  he  mMe  several  applications  for  them 
to  the  mortgagor.  Plaintiff  claimed  priority  in 
respect  of  his  equitable  security.  It  was  held, 
the  assignee  could  not  be  considered  to  have  had 
constructive  notice,  through  the  mortgagor,  as 
his  solicitor,  of  plaintiff's  security,  and  that  the 
omission  on  the  part  of  the  assignee  to  obtun 
the  deeds  did  not  prevent  him  from  having  the 
benefit  of  his  assignm^t.  Etpin  t.  PemberUm^ 
308 


Where  an  assignee  of  a  lease  upon  oooasion 


of  the  assignment,  made  hond  fide  inquiries  for 
the  deeds,  and  a  reasonable  excuse  was  ffiven 
for  their  not  being  produced,  he  was  held  (on 
appeal,  affirming  the  decision  below — see  the 
preceding  case)  to  be  entitled  to  the  benefit  <tf 
the  assignment,  free  from  a  previous  equitable 
charge  which  had  been  made  bj  the  asrignor  by 
deposit  of  the  deeds.  Where  a  mortgagor  is  a 
solicitor  and  prepares  the  moiieage-deedy  no 
other  solicitor  being  employed  in  thetimasaetion, 
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the  mortgagor  will  not  be  oonndered  ng  the 
solicitor  fur  the  mortgagee,  so  as  to  Affect  the 
mortgagee  with  notice  of  facts  within  the  mort- 
gagor's knowledge,  unless  there  be  some  consent 
on  the  part  of  the  mortgagee  to  oontititute  the 
relation.  Hewitt  ▼.  Lootemon  observed  upon. 
Etpin  V.  Pemberton,  311 

SeeSUtute. 

Pbivileoed  Cohkunication — The  rule  as  to  pri- 
vileged communications  between  an  English  soli- 
citor and  his  client,  applies  equally  to  a  Scotch 
solicitor  resident  in  England,  not  being  admitted 
in  England,  and  his  client  in  Scotland.  LaW' 
rence  v.  Campbell,  780 


A   solicitor  who  obtained  possession   of  a 


lease  from  a  client,  which  was  claimed  by  % 
third  party,  cannot  refuse  to  answer  a  bill  filed 
against  him  upon  an  allegation  that  the  infor- 
mation respecting  the  matters  inquired  into 
was  obtained  either  in  the  character  of  solicitor 
or  as  a  creditor  of  his  client,  neither  will  his 
claim  to  be  a  purchaser  for  value  without  notice 
in  respect  of  a  lien  claimed  upon  the  It-ase  for  a 
debt  incurred  by  his  client  prevent  his  being 
required  to  answer  the  bill.  Thonuu  v.  Jtaw- 
lings,  829 


See  Solicitor  and  Client. 


Pbobatb— Disooveiy.    See  Will 

Pbobatb  Dutt — ^Where  testator  died  domiciled 
in  Scotlftnd,  and  entitled  to  property  in  Scotland, 
and  also  to  a  fund  standing  in  this  court,  and 
his  executor,  after  the  21  &  22  Vict.  c.  56, 
obtained  a  grant  of  confirmation  of  testator's 
will  in  Scotland,  which  he  afterwards  got  sealed 
under  the  statute  in  EngUnd,  this  Court  held 
it  had  no  jurisdiction  to  question  the  scale  at 
which  the  probate  duty  upon  the  fund  in  court 
had  been  assessed  by  the  Scotch  Commissary 
Court  In  re  the  Truitees  lUlief  Act,  and  the 
Trusteofihe  Will  of  Booth,  800 

Pboduotion  of  Documents — Testatrix  devised 
an  estate  to  trustees  for  fifteen  years,  and  direct- 
ed them  to  deliver  up  possession  to  such  person 
as  within  that  time  should,  to  the  satis&ction  of 
her  trustees,  make  out  a  right  to  the  estate  as 
heir-ai-law  to  her  imde,  who  died  owner  of  the 
estate ;  but  in  de&ult  of  any  such  right  being 
made  out,  testatrix  devised  the  estate  to  L.  W. 
There  were  two  claimants  to  the  estate;  but 
the  surviving  trustee,  after  laying  various  cases 
before  counsel  and  taking  their  opinions,  was 
satisfied  with  neither.  After  the  expiration  of 
the  fifteen  years,  L.  W.  filed  his  bill  against  the 
trustee  and  the  two  claimants  to  obtain  posses- 
sion of  the  estate;  and  upon  motion  by  one 
defendant^  a  claimant^  it  was  held  the  trustee 
was  not  bound  to  produce  the  cases  laid  before 
counsel,  or  their  cfinions,  or  any  of  the  docu- 
ments afiecting  the  title  to  the  estate.  Wynne 
y,  ffunUfertton,  281 

If  a  solicitor,  party  to  a  suit,  admits  by  his 

answer  the  custody  of  pi^>er8  relating  to  »  com- 


pany, he  will,  if  the  directors  and  the  company 
are  before  the  Court,  be  compelled  to  produce 
them,  notwithstanding,  by  their  answers,  the 
directors  say  that  the  papers  are  in  the  handn  of 
a  third  party,  and  the  solicitor  says  that  he  has 
the  documents,  but  that  in  his  hands  they  are 
privileged.     Gaskell  v.  O/uunlera,  388 


A.  and  B.  had  dealings  together.     B.  after- 


wards became  bankrupt,  and  A.  filed  a  bill 
against  B  's  aHsignees  to  establish  the  dealings. 
The  defendants  admitted  the  possession  of  copies 
of  the  examination  of  A.  before  the  Commis- 
sioners, but  refused  to  produce  them,  on  the 
ground  of  privilege,  as  being  evidence  given  in 
support  of  the  defence.  The  Court  (overruling 
a  decision  of  the  Master  of  the  Rolls)  discharged 
an  order  for  their  production,  considering  t^t 
they  ought  not  to  be  produced  until  the  hearing 
of  the  cause.     Ocmdeev,  Starufeld,  436 


Legatee  under  a  will  filed  a  bill  against  the 


trustee  who  had  raised  money  to  pay  off  legacies, 
and  against  the  mortgagee,  who  had  lent  the 
money,  charging  that  the  trustee  had  effected  a 
certain  mortgage;  that  he  had  borrowed  the 
money  for  his  own  purposes,  and  not  to  pay  the 
legacies;  and  that  the  mortgagee  knew  of  the 
alleged  breach  of  trust.  The  mortgagee  ad- 
mitted the  mortgage-deed,  "and  for  greater 
certainty  as  to  the  contents  thereof  craved  leave 
to  refer  to  it  when  produced  to  the  Court,'*  but 
denied  the  other  allegations.  The  plaintiff  ob- 
tained an  order  in  chambers  for  production  of 
the  mortgage-deed.  It  was  held,  upon  an  ad- 
journed summons,  that  plaintiff,  who  did  not 
allege  that  the  deed  contained  anything  which 
would  support  his  case,  was  not  entitled  to  the 
production,  except  upon  redeeming  the  mort- 
gage.   Howard  v.  Robinson,  670 


Defendant  by  his  answer  stating  that  he  was 


a  purchaser  for  value  without  notice,  is  not 
bound  to  produce  the  title-deeds  of  an  estate  to 
a  mortgagee  whose  security  preceded  the  pur- 
chase, though  the  bill  chai*ged  that  the  deeds 
were  fraudulently  retained  oy  the  mortgagor. 
If  defendant,  in  his  answer,  sets  out  partially 
the  conveyance  made  to  his  vendor,  he  must 
produce  the  deed  to  verify  the  statemwit.  Hunt 
y.  Elm£9,  680 


A  corporation  were  sole  defendants  to  a  suit. 


no  oflScer  of  the  company  being  party  for  the 
purpose  of  discovery.  On  motion  by  plaintiff 
thatdefendants  might  file  an  affidavit,  as  directed 
by  section  18.  of  15  &  16  Vict.  c.  86,  as  to  docu- 
ments in  their  possession,  it  was  ordered  that 
the  company  should,  before  a  day  named,  file  an 
affidavit^  made  by  one  or  more  of  its  officers,  as 
to  such  documents,  unless  they  should  in  the 
mean  time  satisfy  the  Court  that  they  could  not 
procure  such  officer  or  officers  to  make  the  affi- 
davit. Ranger  v.  the  Qreai  Western  RaU,  Co.,  741 

Public  Health.    See  Sewers. 

Public  Bodies — Construction  of  statutable  powers 
See  Metropolis  Local  Management  Act. 
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PuBUo  Rights.    See  Canal. 

Bailwat — Compulsory  power  of  purchasing  land 
»  not  applicable  where  the  fee  ample  of  the 
land  is  not  necessary  for  the  making  and  main- 
taining the  railway  within  the  meaning  of  the 
parliamentary  powers  of  the  company,  but  the 
soil  alone  is  wanted.  EvenfM  v.  iht  Mid' 
StusexBail,  Co.,  107 


Illegality  of  certain  ag^reements  for  lease  of 


a  railway  and  user  of  joint  station.  London, 
JhHylUon  and  South-Coast  Rail.  Co.  v.  London 
and  South-  Western  Rail.  Co ,  521 

—  See  Lands  Clauses  Consolidation  Act. 

Kkceiveb — In  the  case  of  a  receiver  who  was 
managing  a  business  under  the  direction  of  the 
Court,  a  special  order  was  made  that,  instead  of 
the  further  fee  payable  under  the  Order  of  the 
dOth  of  January  1857,  in  respect  of  his  gross 
receipts,  the  fee  should  be  payable  in  respect  of 
the  net  profits  ;  and  a  sum  previously  paid  in 
respect  of  gross  receipts  was  directed  to  be 
allowed  in  the  payment  of  subsequent  fees. 
Buckmctster  y.  Buckmaster,  564 


A  corporation,  by  act  of  parliament,  was 


authorized  to  raise  money  by  debentures  upon 
the  tolls,  rents  and  stallages  of  the  borough 
markets.  The  interest  upon  these  debentures 
haying  been  allowed  to  fall  into  arrear,  the 
Court  granted  a  receiver  of  the  tolls,  but  held  it 
had  no  jurisdiction  to  interfere  with  the  corpo- 
ration in  the  letting  or  management  of  the 
stalls,  &c.  in  the  market-place.  J>e  Winton  v. 
the  Mayor,  <frc.  of  Brecon,  698 


See  Administration  of  Estate.     Mortgage 


(Jolly  V.   Arbuihnot).      Partners   (Baxter  v. 
West). 

Registration  op  Deeds — A  memorandum  charg- 
ing a  leasehold  estate  iu  the  county  of  Middlesex 
with  the  payment  of  a  sum  of  money,  retains  its 
priority  over  a  subsequent  mortgage  duly  regis- 
tered under  the  7  Ann.  c.  20  ;  and  in  a  suit  by 
the  equitable  mortgagee,  he  was  held  entitled 
to  a  foreclosure.     Wmjht  v.  Stan^eld,  183 

Remoteness — In  a  gift  by  will  to  the  present  and 
future  children  of  J.  L,  who  should  be  living  at 
the  decease  of  the  testator's  wife,  a  direction 
that  the  shares  of  daughters  should  be  settled 
upon  themselves  for  life,  with  remainders  to 
their  children,  is  not  void  for  remoteness  as 
regards  the  share  of  a  daughter  bom  in  the  tes- 
tator's lifetune,  the  gift  not  being  to  a  class,  but 
a  separate  gift  in  favour  of  each  child.  Wilson 
y.  Wilson,  95 

See  "Will  (  Williams  v.  Lewis). 

Rent.     See  Apportionment. 

Rent- Charge —The  owner  in  fee  of  a  small  free- 
hold estate  granted  twenty-two  separate  rent- 


duursres  to  several  persons  and  their  heira,  each 
of  which  was  made  subject  to  the  others;  the 
whole  fell  into  arrear,  and  the  power  of  dietrsss 
and  entiy  could  not  be  enforced.  Upon  bill  by 
one  of  the  grantees,  on  behalf  of  himself  and  the 
other  grantees,  a  decree  was  made  to  raise  the 
arrears  by  a  sale  of  the  estate.  WhUe  t.  JatMS, 
179 

Bkvenxtx.    See  Suoceesion  Dnty. 

Bevivob  and  SuFPLEmNT— The  sole  i^ntiff  in  a 
suit  to  restrain  waste,  having  died  after  decree, 
and  having  devised  all  his  real  estate  to  his  son, 
the  Court,  upon  the  ex  parte  application  of  the 
devisee,  made  the  usual  supplemental  order  under 
the  52nd  section  of  statute  15  ft  16  Vict,  c  86. 
JadtsoHY.  Ward,  515 

Sale — A  tradesman  expecting  the  execution  of  a 
writ  of  fieri  fttcias  issued  by  the  Cmirt  of  Chan- 
oeiy  for  payment  of  costs  in  a  suit,  eflbcted  a 
sale  of  the  whole  of  his  furniture  and  stodi-in- 
trade.  The  only  document  passing  upon  tibe 
occasion  was  a  receipt  for  the  money  paid  upon 
the  purchase.  A  few  days  after  the  purchaser 
had  t^ken  possession  the  writ  was  issued,  and 
the  sheriff  subsequently  filed  a  biU  of  inter- 
pleader, upon  which  the  question  arose  whether 
the  sale  was  fraudulent  and  void.  It  was  held, 
that  it  is  not  a  ground  for  vitiating  a  sale,  that 
it  was  made  with  a  view  to  defeat  an  expectant 
execution;  and  under  the  particular  droom- 
stances  of  the  case,  there  being  no  ground  for 
BKying  that  the  purchase  was  not  bimdJSde,  the 
sale  could  not  be  set  aside;  but,  there  being 
fiu;ts  of  a  highly  suspicious  character  attending 
the  transfer  of  the  property,  the  purdiater  was 
ordered  to  pay  his  own  costs.  Hie  receipt 
g^ven  for  the  purchase-money  not  a  '*  biU  of 
sale"  under  the  17  &  18  Vict.  c.  86,  and  there- 
fore did  not  require  registration.  JT<Ue  y.  ike 
Metropolitan  Saloon  Omnibus  Co.,  777 

of  estate.     See  Settled  Estates  Act. 

of  share.  See  Vendor  and  Purchaser  ^TViyf  a* 

y.  Great  Indian  Peninsular  Co.) 

— ^-  Particulars  and  Conditions.  See  Vendor 
and  Purchaser. 

See  Mortgagor  and  Mortgagee. 

Security  fob  Costs— A  plaintiff  described  him- 
self of  a  particular  place,  and  stated  that  his 
wife  and  fHmily  resided  at  this  address ;  that  he 
was  a  commission  agent,  and  travelled  about 
the  country,  but  had  been  at  his  residence  within 
the  last  few  months.  Upon  an  affidavit  that 
he  could  not  be  found  at  his  address,  and  that 
his  place  of  abode  could  not  be  discovensd,  he 
was  ordered  to  give  security  for  ooeta.  ddaU 
y.  Whitehead,  338 

-  The  Court  will  not  require  from  a  limited 
company  security  to  be  given  for  costs  at  the 
instance  of  a  defendant  who  allegos  that  i»lain- 
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tifiEs  are  insolvent,  rinoe  the  Bolvenoy  or  inaol- 
vency  of  plaintifEi  can  only  be  ascertained  on 
the  accounts  being  taken.  CaiUaud'i  PaUnt 
Tanning  Co,  v.  CaUUxud,  857 

Service  of  Bill — ^Where  a  company  amalgamate 
with  another,  and  cease  to  have  either  officers 
or  any  place  of  business,  the  Court,  upon  a  bill 
bein^  filed,  ordered  the  service  to  be  made  upon 
the  kte  deputy-chairman  and  secretary,  and 
directed  that  it  should  be  good  service  upon  the 
company.    Gaakell  v.  Cftamben,  885 

An  order  to  serve  a  defendant  out  of  the 

jurisdiction  with  a  copy  of  the  bill  is  wholly  in 
the  discretion  of  the  Court,  but  it  will  look  into 
the  bill  to  see  that  the  case  made  by  the  plaintiff 
is  not  such  as  primd  facu  will  not  obtain  relief 
at  the  hearing  of  the  cause,  notwithstanding  that 
the  33rd  Order  of  May  1845  does  not  require 
evidence  of  the  merits  or  truth  of  the  case. 
Maclean  v.  Dawton,  742 

Settled  Estates  Act — Heal  estate  was  given  by 
will  to  truMtees,  upon  trust,  to  pay  an  annuity ; 
and  afLer  the  death  of  the  annuitant,  upon  trust 
for  all  her  children  who  should  attain  twenty- 
one.  Some  of  the  children  attained  twenty-one, 
and  the  others  were  infants.  Part  of  the  pro- 
perty was  contracted  to  be  purchased,  and  a 
petition  was  presented  by  the  infant  children 
for  an  order  authorizing  the  sale,  under  the  Act 
to  facilitate  Leases  and  Sales  of  Settled  Estates 
<19  &  20  Vict.  c.  120) ;  but  one  of  the  Vice 
Chancellors  refused  to  make  the  order,  and  his 
decision  was  affirmed.    In  re  Burdina  Will,  840 

Settlement — Construction  of,  as  to  whether  the 
deed  contained  a  covenant  on  which  an  action  could 
be  maintained.    Monypenny  v.  Monypcnny,  803 

On  marriage  of  J.  A.  and  S.  A.  a  sum  of 

stock  was  settled  by  deed,  upon  trust  after  the 
death  of  J.  A.  and  S.  A,  and  failure  of  issue  of 
the  marriage,  to  transfer  the  same  unto,  amongst 
and  between  J.  F,  R.  F,  W.  F.  and  E.  F. 
equally;  provided  that  if  either  of  them,  the 
said  J.  F,  B.  F,  W.  F.  and  E.  F,  should  depart 
this  life  without  having  acquired  a  vested  in- 
terest, leaving  issue,  the  share  of  such  person  so 
dying  should  go  to  such  issue;  but  in  case  either 
of  them  should  die  without  having  lawful  issue, 
then  the  share  of  him,  her  or  them  so  dying 
should  belong  to  the  survivors  or  survivor  of 
them.  There  was  no  issue  of  the  marriage. 
J.  F.  and  B.  F.  died  in  the  lifetime  of  J.  A. 
and  S.  A,  leaving  issue.  W.  F.  survived  J.  F, 
and  died  in  the  lifetime  of  B.  F.  without  issue. 
£.  F.  having  survived  both  J.  A.  and  S.  A,  she 
was  held  entitled  by  survivorship  to  W.  F.'s 
share  in  the  fund.    In  re  AcoWa  Settlement,  883 

Beal  estate  subject  to  a  mortgage  was  de- 
vised in  strict  settlement,  and  a  power  of  sale 
given  to  the  trustees;  a  suit  was  instituted,  and 
the  Court  ordered  the  estate  to  be  sold,  and  £, 
S.  and  V.  were  appointed  to  execute  the  con- 
veyance, and  it  was  declared  that  the  mortga- 

New  Series,  XXVIII.— Index,  Chanc,  <{?  Bankr, 


gees  should  be  bound  by  the  order.  The  legal 
estate  having  been  aflerwards  reconveyed  to  the 
trustees  of  the  settlement,  it  was  held,  that  E, 
S.  and  V.  had  power  to  convey  it,  and  that  the 
trustees  of  the  settlement  were  not  necessary 
parties  to  the  deed.  Eyre  v.  Sanders,  ex  parte 
Yeo,  439 


of  wife^  property.     See  Baron  and  Feme. 


And  see  Power  of  Appointment.  Voluntary 
Settlement     Ward  of  Court. 

Sewers — The  powers  of  local  boards,  under  the 
Public  Health  Act,  11  &  12  Vict.  c.  63,  for  the 
construction  of  sewers,  are  confined  to  their  own 
district;  and  the  Local  Government  Act,  21 
&  22  Vict  c.  98,  extends  the  exercise  of  those 
powers  beyond  the  district  only  where  it  may 
be  necessary  for  the  purpose  of  out&U  or  dis- 
tribution of  sewage,  and  not  for  the  purpose  of 
making  new  sewers.   Hayward  v.  Lowndes,  400 

Ship  and  Shipping — A.  being  equitably  entitled 
to  a  ship  entered  into  a  charter-party  with  C, 
and  afterwards  mortgaged  the  ship  to  B,  B,  the 
mortgagee,  having  notice  of  the  charter-party. 
The  ship  proceeded  on  its  voyage,  but  shortly 
afterwards  was  obliged  to  put  into  port  for 
repairs,  which  were  paid  for  by  B,  and  B.  took 
possession  of  the  ship.  C.  filed  a  bill  against  A. 
and  B,  praying  specific  performance  of  the 
charter-party,  and  for  an  injunction  to  restrain 
the  use  of  the  vessel  for  any  other  purpose  than 
in  performance  of  the  contract  entered  into  with 
C.  One  of  the  Vice  Chancellors  dismissed  the 
bill;  and,  on  appeal,  this  decision  was  affirmed, 
the  Lord  Chancellor  considering  that  specific 
performance  of  the  charter-party  could  not  bo 
decreed,  the  highest  right  against  B.  being  to 
prevent  him  from  actively  interfering  to  stop 
the  performance  of  the  contract,  while  the  con- 
tract remained  in  force,  but  that,  under  the  cir- 
cumstances of  the  case,  the  contract  was  virtually 
at  an  end,  upon  B.*s  taking  possession  of  the 
ship.    De  Mattos  v.  OUwm,  498 

The  registration  of  a  bill  of  sale  of  a  ship 

does  not  confer  an  absolute  title  at  law,  unless 
the  bill  of  sale  itself  not  only  appears  to  be, 
but  is  actually  valid.  Where  a  valid  title  has 
been  acquired  at  law,  quoire,  whether  a  Court 
of  equity  has  jurisdiction  to  deal  with  the  equit- 
able interests.     Orr  v.  Dickinson,  516 

N,  a  timber-dealer  in  Sweden,  had  transac- 
tions with  D,  a  factor  in  London,  who  sold 
timber  on  his  account  on  a  del  crediere  commis- 
sion. D.  had  sold  for  him  three  cargoes  of 
timber.  N,  on  the  29th  of  September  1853, 
wrote  to  D.  a  letter,  in  which  he  expressed  a 
hope  to  be  able  in  a  few  days  to  send  the  ship- 
ping documents  of  all  the  cargoes.  Two  only 
of  those  cargoes  arrived.  On  the  6th  of  October 
1853,  N.  wrote  to  D.  inclosing  invoices  of  tim- 
ber shipped  on  board  three  vessels,  and  made 
out  an  account  in  which  N.  appeared  to  be  a 
creditor  for  1,312/.,  and  he  drew  a  bill  to  that 
amount  on  D.   On  the  same  day  N.  wrote  to  H. 
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&  Co.,  stating  the  valne  of  the  eftrgoaf,  and 
Aflking  for  three  aooeptMioes  to  the  amoant  of 
l,800l  He  incloeed  his  letter  to  D,  and  the 
bill  and  the  shipping  docaments,  with  directions 
to  H.  &  Go.  to  deliver  these  last  to  D,  on  con- 
dition that  D.  accepted  the  bill  for  1,3122., 
acknowledged  the  correctness  of  the  accoont 
curretit,  and  admitted  that  the  cargoes  agreed 
for  had  been  forwarded.  These  conditions  were 
communicated  by  H.  &  Co.  to  D,  who  called 
the  whole  affair  a  regular  swindle.  D,  after 
some  hesitation,  accepted  the  bill,  but  he  ob- 
tained possession  of  the  shipping  documents  by 
a  statement  that  he  wanted  them  to  compare 
with  the  invoices,  and  would  return  them  if 
from  any  cause  he  did  not  accept  the  bill.  On 
this  H.  k  Go.  accepted  N.'s  three  bills  for  1,300/. 
D.  did  accept  the  bill  for  1,312/.,  but  refused 
to  return  the  shipping  documents,  and  utterly 
disregarded  the  other  conditions  on  which  they 
were  to  be  delivered  to  him.  It  was  held,  that 
though  he  might  have  a  prior  equitable  claim 
to  these  shipping  documents,  he  had  not  pro- 
perly insisted  on  it,  and  that  he  had  thereby 
misled  H.  &  Go.,  who  had  a  legal  right  to  re- 
cover them  from  him.    Boare  y.  Dreuer,  611 

-— »  As  between  the  owners  of  a  vessel  and  the 
Msignees  of  the  freight,  the  wages  of  the  captain 
and  seamen  and  the  expenses  are  proper  deduc- 
tions to  be  made  from  the  gross  freight.  Where 
put-owners  of  a  vessel  authorize  co-owners  to 
insure  the  whole  vessel,  and  afterwai^  assign 
their  interest  in  the  freight,  and  the  assignees  do 
not  give  express  notice  of  the  assignment,  the 
co-owners  are  entitled  to  inirare  the  vessel  and 
deduct  the  costs  of  insurance  from  the  freight. 
Linchajf  Y.  Oibba,  692 

—  Right  of  master  to  be  reimbursed  expenses 
connected  with  freight  Briatowy,  Whiimorc,  801 

— -  Sale  of  mortgaged  ship.     See  Injunction. 

Solicitor.  See  Attorney  and  Solicitor.  Trust 
and  Trustee. 

Solicitor  asd  Gltent — ^Afber  decree  in  an  admi- 
nistration suit  some  of  the  plaintiffs  filed  a  sup- 
plemental bill  against  their  co-plaintifis  and 
defendants,  alleging  generally  that  it  was  incon- 
venient that  they  and  their  co-plaintiffs  should 
continue  to  be  represented  by  the  same  solicitor, 
and  praying  that  the  suit  might  be  carried  on 
between  the  parties  to  the  supplemental  bill  in 
the  same  manner  as  it  was  carried  on  between 
the  parties  to  the  original  suit.  Demurrer  to 
the  bill,  for  want  of  equity,  allowed.  Peareth 
Y,Peareth,  118 


—  A  sale  of  real  estate  by  a  client  to  his  solicitor 
at  an  undervalue,  the  client  being  in  embarrassed 
circumstances,  and  not  having  independent  pro- 
fessional advice  in  the  transaction,  cannot  be 
allowed  to  stand,  although  upwards  of  twenty 
years  have  elapsed.  A  solicitor,  who  purchases 
from  his  client,  must  take  care  that  the  transac- 
tion is  perfectly  fair,  and  also  that  evidence  of 


that  hun&m  is  praaerrod,  the  oniu  of  pioof 
being  upon  him ;  and  he  cannot  be  heard  to 
oom^in  that  the  means  of  proving  his  fiunesi 
is  lost  by  lapse  of  time.  A  rwht  to  ana  is  a 
deviaable  interest.    Gredey  v.  Mofudejf,  620 

Sfecifio  Periobmaxcr— By  an  agreement  for  a 
separation  under  aeal  B.  W,  in  consideration  of 
the  agreements  therein  contained  on  the  part  of 
his  f^  J.  W,  covenanted  with  a  truatee  to  pay 
for  her  separate  use  an  annuity,  in  addition  to 
the  income  to  which  she  was  entitled  under  her 
marriage  settlement^  and  alio  to  permit  bis 
daughter  H.  W.  to  reside  with  her ;  and  J.  W, 
who  was  entitled  u  nder  her  marriage  settlement  to 
an  annuity  of  400/.  to  her  separate  use,  without 
power  of  anticipation,  covenanted  with  the  same 
trustee,  that  so  long  as  B.  W.  should  perfiorm 
his  part  of  the  agreement^  she  would  maintain, 
ftc  H.  W,  and  would  not  allow  B.  W.  to  be 
sued  for  her  debta.  Upon  demorrsr  to  a  bill 
filed  by  J.  W.  for  qiecifio  performance  of  the 
agreement,  and  for  the  appointment  of  a  new 
trustee,  it  was  held,  that  sndi  a  bill  oonld  not 
be  sustained,  first,  because  there  waa  no  consi- 
deration for  the  agreement  on  the  part  of  B.  W; 
secondly,  because  the  stipulation  as  to  the  ena- 
tody  of  the  daughter  waa  illegal ;  and,  thirdly, 
bediuse  there  was  no  trust  property  of  which  a 
new  trustee  oould  be  appointed;  and  that  to 
appoint  a  new  trustee  would  be  in  e£foct  to  order 
fresh  covenants  to  be  entered  into  with  a  new 
covenantee.  A  covenant  by  a  married  woman 
having  property  settied  to  her  separate  use, 
without  power  of  anticipation,  is  not  a  snflBdent 
consideration  to  support  an  agreem«it  otherwise 
voluntary.     Walrond  v.  Walrond,  97 

— ^  A  purohaaer  of  leaaehold  property  ia  bound 
to  inform  himself  of  the  contents  of  the  lease, 
and  cannot  avoid  specific  performance  on  the 
ground  that  it  contains  an  unusual  covenant, 
which  was  not  mentioned  in  the  particulars  or 
at  the  sale.     Grotvenor  v.  Orttn,  173 

An  offer  by  letter  to  sell  or  buy  »  business 

cannot  be  carried  into  effect  unless  from  the 
whole  letter  taken  together  an  inference  can  be 
drawn  from  which  the  material  terms  of  the 
contract  can  be  ascertained.  In  the  absence  of 
that,  it  amounts  but  to  an  ofier  to  treat,  as 
nothing  can  be  supplied  by  conjecture.  What 
may  be  considered  as  fiur  inferences  in  anoh  caaea. 
Cooper  V.  Hood,  212 

—  When  a  defendant  reeists  spedfio  perfonn- 
ance  of  a  contract  on  the  ground  that  he  would 
thereby  incur  a  fi>rfeiture,  the  Gourt  will  look 
at  the  circumstances  which  gave  rise  to  the 
danger  of  forfeiture,  and  if  it  arise  out  of  the 
defendant*8  own  acts  subsequent  to  the  oontnct, 
it  will  decree  specific  performance,  and  leave 
the  defendant  open  to  the  eonseqaenoea  of  his 
acts.    Helling  v.  Lumley,  249 

A  purchaser  raised  certain  valid  objectiona 

to  hia  vendor's  tide,  which  the  vendor  refnsed 
to  satisfy.    The  vencbr  gave  notioa^  that  if  the 
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poTchaser  refused  to  complete  within  five  dftys 
he  should  re-sell  and  charge  the  parohaaer  with 
the  expenses.  The  purchaser  thereupoo  gave 
the  vendor  notice  that  he  should  bring  an  action 
for  the  deposit,  if  the  requisitions  were  not 
complied  with  within  a  week.  The  action  was 
commenced,  and  the  vendor  some  time  subse- 
quently agreed  to  satisfy  the  requisitions  at  the 
purchaser  s  expense.  Upon  the  purchaser's  re- 
fusal, a  bill  was  filed  by  the  vendor  for  specific 
performance.  The  CSourt  held,  that  the  notice  by 
the  vendor  of  an  intention  to  re-sell  was  equiva- 
lent to  a  declaration  that  he  would  not  seek 
specific  performance  of  the  contract,  and  that  the 
purchaser's  action  to  rescind  was  effectual,  and 
the  bill  was  dismissed,  with  costs.  Power  of  the 
Court  to  order  the  return  of  the  deposit  where 
the  vendor's  bill  is  dismissed,  he  having  given 
an  undertaking.     Royou  v.  Paul,  555 


A  company  contracted  to  purchase  the  in< 


terest  of  leaseholders  in  a  piece  of  land  for  a 
given  sum,  and  for  the  conveyance  in  fee  of  a 
piece  of  the  land  which  they  were  to  take  umler 
the  compulsory  powers  of  their  act  of  parlia- 
ment, llie  agreement  contained  a  clause  that 
the  company  were  to  be  consulted  on  any  build- 
ings to  be  erected  in  the  line  of  street,  and  that 
differences  should  be  settled  by  two  parties 
named,  or  their  umpire.  The  company  held 
the  contract  suspended,  and  after  their  compul- 
sory powers  expired  tfiey  refused  to  complete 
the  contract.  Upon  a  bill  for  specific  perform- 
ance, it  was  held  the  agreement  respecting  the 
buildings  was  vague,  and  that  the  Court  could 
not  decree  a  specific  performance  of  the  contract. 
Also,  that  as  the  agreement  was  uncertain,  no 
compensation  could  be  awarded;  but  as  Uiere 
was  a  concluded  agreement,  the  Court  dismissed 
the  bill,  without  costs.  Tilktt  v.  the  Charing 
Grots  Bridge  Co.^  863 


See  Lease.     Ship  and  Shipping. 


Statute — The  Brecon  Market  Act  empowered 
the  corporation  to  purchase  lands  for  enlarg- 
ing the  borough  market,  &c.,  and  it  directed 
them,  within  seven  years  after  the  act,  to 
sell  so  much  of  the  lands  as  were  not  required, 
the  proceeds  to  be  applied  for  the  purposes 
of  the  act.  They  were  also  empowers  to 
borrow  money  on  debentures,  and  one  holder 
was  to  have  no  priority  over  another.  Power 
was  also  given  to  borrow  money  on  mortgage, 
or  by  sale  of  the  corporate  property.  The  cor- 
poration was  directed  to  apply  ail  money  re- 
ceived under  the  act,  and  the  rents  of  the  estifUes, 
and  the  tolls,  &c.  of  the  market,  after  paying 
various  charges,  in  payment  of  the  money  bor- 
rowed. The  act  also  contained  a  clause  restrain- 
ing the  corporation,  without  the  consent  of  the 
Lords  of  the  Treasury,  from  taking,  appropriat- 
ing, using,  selling,  demising,  mortgaging  or 
alienating  for  the  purposes  of  the  act  any  mes- 
suages which  they  could  not  have  taken,  &c. 
before  the  act  passed.  Upon  a  bill  by  a  deben- 
ture holder,  it  was  held  that  a  mortgage  of 
lands  made  to  a  debenture  holder,  as  »  fuiher 


security  for  money  advanced  on  debentures, 
could  not  be  supported;  that  such  mortgage 
gave  no  priority  or  preference  to  the  mortgagee ; 
and  that  the  lands  comprised  in  the  mort^pnge 
(being  part  of  those  purchased  under  the  act) 
must  be  sold,  and  the  money  applied  in  dis- 
charge of  the  debts  as  directed  by  the  act.  i>s 
Winton  v.  the  Mayor,  die.  of  Brecon,  600 

When  retrospective.    See  Fines  and  Beco- 

veries  Act. 

Stating  Proceedings— If  two  creditors'  suits  are 
instituted  for  the  administration  of  the  estate  of 
a  deceased  debtor,  and  one  is  stayed  by  order  of 
Court,  provision  will  not  be  imperatively  nuule 
for  payment  of  the  costs  of  the  suit  Rtayed  in  the 
suit  to  be  prosecuted,  but  they  will  be  left  to 
depend  upon  the  result  of  the  assets  after  debts 
are  satisfied.  If  two  suits  are  instituted  for  one 
purpose,  and  one  is  stayed,  no  order  will  be 
maae  which  will  give  the  plaintiff  in  the  suit 
stayed  a  priority  for  his  costs,  especially  if  the 
application  is  made  in  the  one  suit  only.  Cm- 
ham  V.  NecUe,  69 


The  Master  of  the  HoUs   having  decided 


that  parties  to  a  suit  in  a  local  court  of  limited 
jurisdiction  could  not  apply  to  stay  prooeedinga 
in  a  court  of  general  jurisdiction,  when  part  of 
the  property  in  question  was  situate  out  of  the 
limits  of  the  local  court  (see  Wynne  v.  ffughea, 
283),  on  appeal,  the  Lords  Justices  ordered  all 
the  proceedings  in  this  suit  to  be  stayed,  the 
plaintiffs  here  to  have  the  conduct  of  the  suit  in 
the  court  of  limited  jurisdiction,  they  appearing 
in  that  court  for  that  purpose.  Wynne  v. 
Hughes,  485 

Stock — Hetransfer  of  stock  which  had  been  trans- 
ferred to  the  Commissioners  for  the  Beduction 
of  the  National  Debt,  under  the  provisions  of 
56  Geo.  8.  c.  60,  ordered  upon  a  clear  title  to 
the  legal  interest,  but  a  primd  facie  title  only 
to  the  beneficial  interest,  being  shewn  to  be  in 
the  petitioner.     Ex  parte  Bouts,  6iS 

Stock  Exchanqe— Practice  of.  See  Vendor  and 
Purchaser. 

Succession  Duty — One  of  the  Vice  Chancellors 
held  that  the  2nd  section  of  the  Succession  Duty 
Act,  1853,  did  not  apply  to  the  case  of  donees 
of  powers ;  and  that  the  4th  section  of  the  same 
act  did  not  operate  by  way  of  exception  out  of 
that  section,  but  laid  down  the  general  rule  to 
commence  from  a  given  time,  for  donee  and 
predecessor  in  every  case.  Therefore,  where  a 
settlor,  having  by  a  settlement  executed  prior  to 
the  time  fixed  for  the  coming  of  the  act  into 
operation,  reserved  to  herself  a  general  power  of 
appointment,  executed  that  power  by  will,  and 
died  after  the  act  came  into  operation,  his 
Honour  held,  that  the  case  was  governed  by  the 
4  th  and  12th  sections  of  the  act,  and  the  property 
was  not  liable  to  succession  duty.  But,  upon 
appeal,  it  was  held,  reversing  that  decison,  that 
the  property  was  subject  to  the  payment  of  the 


XXVIII 


INDEX, 


[Ksw  Sbbies 


duty,  aod  tbat  the  case  was  within  the  2nd 
section  of  the  act ;  that  the  4th  section  had  no 
application,  nor  did  the  12th  section  have  any 
beariog  on  the  question.  In  re  Lwelact^i  Set' 
tUinent,  489 

Supplemental  Bill — for  change  of  solicitor.  See 
Solicitor  and  Client. 

Supplemental  Ordeb.    See  Divorce  Act. 

Survivorship.    See  Settlement. 

Taxation — The  allowance  of  the  higher  scale  of 
fees  does  not  depend  upon  the  amount  to  be 
recovered,  but  upon  the  questions  raised  in  the 
suit,  and  whether  the  suit  is  one  which  affects 
the  entire  property  involved.  Grime$  v.  Har- 
risen,  828 


The  costs  incurred  by  trustees  in  paying 


money  into  court  under  the  Trustees'  Re- 
lief Act,  and  also  the  costs  of  their  appearing 
on  paying  it  out,  are  subjected  to  taxation.  In 
re  Hue's  EUait,  893 

Tenant  for  Life.    See  Copyhold. 

Thellusson  Act.     See  Accumulation.    Will. 

Time— Computation  of.    See  Patent. 

Trade  Restriction.    See  Contract. 

Trial  bt  Jury.    See  Tssues. 

Trust  and  Trustee — ^The  Court  of  the  County 
I'alatine  of  Lancaster  has  not  juriudiction  to 
appoint  a  new  trustee  in  placo  of  a  trustee  of 
uuHound  mind  not  so  found  by  inquisition.  Such 
juriudiution  is  given  by  the  legislature  (by  the 
TruHtee  Acts)  to  the  Lord  Chancellor,  or  otber 
persons  intrusted  with  the  care  of  lunatics,  and 
not  to  the  Court  of  Chancery.  In  re  Ormerod, 
55 


If  tho  Bank  of  England  is  required  to  act 


upon  an  onler  made  in  pursuance  of  the  Trustee 
Act«,  tho  circumutances  bringing  the  case 
within  the  acts  must  appeiir  upon  the  order  of 
Court.     In  re  Mainwarint/,  97 


Ui>on  a  separation  between  husband  and 


wife,  a  deed  was  executed,  in  which  a  trustee 
covenanted  that,  in  the  event  of  the  husband 
allowing  the  wife  to  live  separate  and  have  the 
custody  of  their  children,  the  trustee  would  in- 
denmity  the  husband  against  the  debts,  &c.  of 
the  wife.  Ui>on  the  decease  of  the  trustee  it 
was  hehl,  as  tho  deed  contained  no  power  to 
appoint  new  trustees,  the  ('ourt,  under  the 
Trustees*  lielief  Acts,  had  jurisdiction  to  appoint 
new  trustees  of  the  property.     7w  re  Matthews, 

—  If  truHtees,  defendants  to  a  bill  filed  against 
them  for  the  execution  of  the  trusts  of  a  will, 
appear  separately  and  sever  in  their  defence. 


one  set  of  costs  alone  will  be  allowed,  and  in  the 
absence  of  evidence  shewing  miscondnot,  the 
Court  ¥rill  not  order  the  costs  to  be  paid  to  one 
trustee  only.    Covrtc  y.  Humpkreff,  827 


Mrs.  E.  Linzee,  by  her  will,  gave  stock  to 


her  three  daughters  for  life,  with  remainder 
to  their  children  respectively.  W.  A.  H.  was 
one  of  the  trustees.  He  ultimately  became 
possessed  of  the  whole  fund,  and  sold  out  part 
and  applied  the  same  to  his  own  purposes. 
6.  E.  V,  by  his  will,  gave  8,000^  oonsols  to 
Mrs.  Thomdike  for  her  life,  with  remainder 
to  her  children.  W.  A.  H.  was  one  of  the  tms- 
tees.  He  ultimately  became  possessed  of  this 
fund,  and  sold  it  out  and  applied  the  proceeds 
to  his  own  use.  Mrs.  Thomdike  filed  a  bill 
against  him  (Thomdike  y.  Hunt),  and  an  order 
was  made  tbat  he  should  transfer  into  the  court 
the  amount  sold  out,  and  he  accordingly  trans- 
ferred into  court  8,253i.  consols  (which  in  &ct 
was  part  of  the  trust  estate  of  Mis.  Linzee). 
The  dividends  were  paid  for  many  yean  to  Mrs. 
Thomdike.  W.  A.  H.  became  insolvent,  and 
the  parties  beneficially  interested  under  the  will 
of  Mrs.  Linzee  filed  a  bill  ( Brcfwne  v.  BuUer) 
and  soon  afterwards  presented  a  petition  in  both 
suits,  praying  that  tne  3,258Z.  which  originally 
belonged  to  the  trast  estate  of  Mrs.  Linzee,  but 
which  had  been  transferred  to  the  name  of  the 
Accountant  General  in  the  sait  of  Thomdike  v. 
IIwU,  might  be  transferred  to  the  soit  of  Brcwne 
V.  BuUeTf  and  that  the  dividends  which  had  been 
paid  to  Mrs.  Thomdike  might  be  repaid ;  and 
the  Master  of  the  Rolls  ordered  accordingly,  on 
the  ground  that  the  8,258^.  vras  part  of  Mrs. 
Linzee's  trust  estate.  The  plaintiff  in  the  fint 
suit,  Mrs.  Thorndike,  appealed  to  the  Lords 
Justices,  who  held,  reversing  that  decision,  that 
the  legal  estate  in  the  fund  had  by  transfer 
become  vested  in  the  Accountant  General  for 
tho  purposes  of  the  suit  of  Thomdike  v.  Hunt; 
that  Mrs.  Thomdike  was  a  purchaser  for  valu- 
able  consideration  without  notice  of  the  fraud, 
and  was  entitled  to  hold  the  fund  against  the 
parties  interested  under  Mrs.  Linzee's  wilL 
Strictly,  a  bill  ought  to  have  been  filed,  though 
the  merits  were  so  plain  that  their  Lordships 
felt  themselves  enabled  to  decide  upon  petition. 
W.  A.  H,  who  was  a  solicitor  of  the  Court,  was 
ordered  to  shew  cause  why  he  should  not  be 
struck  off  the  roll,  and  was  struck  off  Th4fm- 
dike  V.  Hunt,  and  Browne  v.  BwUer,  417 


Testator  devised  a  public-house  to  A.  and  B, 


as  trustees,  upon  trust,  as  soon  as  convenient 
after  his  death,  to  sell  the  same,  invest  the  pro- 
ceeds, and  pay  the  income  to  C.  for  life,  ami 
divide  the  capital,  after  tlie  death  of  C,  ao 
tlierein  mentioned.  Testator  died  in  1884.  In 
1836  the  property  was  advertised  for  sale,  and 
soon  after,  an  offer  was  made  of  900/.  for  it. 
Tho  trustees  having  been  advised  that  the  pro- 
perty was  worth  1,000/.  did  not  accept  of  this 
ofler.  Shortly  aft^rwanls  the  property  became 
depreciated  in  value  from  the  scheme  of  a  rail- 
way. A.  died  in  1842.  C,  the  tenant  for  life, 
died  in  1842.    B.  died  in  1856.    The  property 
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WM  unsold.  In  a  anit  inatituted  in  1856  for 
administriition  of  testator's  estate,  it  was  held, 
that  the  property  must  be  sold,  and  the  estates 
of  A.  and  B.  held  liable  for  the  difierence 
between  the  purchase-money  and  the  rents  from 
1842,  and  900/.  and  interest  at  42.  per  oent. 
from  1842.    Fry  v.  Fry,  591 

—  A  tmstee  having  paid  money  into  court 
under  the  Trustees'  Relief  Acts  without  making 
inquiries  for  the  parties  entitled  to  the  fiind,  it 
was  held,  he  must  pay  the  costs  which  the  ceatuit 
que  trust f  who  were  officers  in  the  Austrian  ser- 
vice, had  been  put  to  in  obtaining  the  money 
out  of  court.    In  re  KnighCa  Trusts,  625 

—  In  order  to  raise  a  trust  by  precatory  words 
in  a  will  there  must  be  a  certain  subject-matter 
and  a  certain  object ;  but  it  is  not  necessary 
that  the  object  should  be  so  defined  that  it  can 
be  distinctly  ascertained :  if  there  is  a  definite 
object  intended,  that  is  a  sufficient  creation  of 
a  trust  to  exclude  the  legatee  from  taking  bene- 
ficially. Thus,  where  testatrix  bequeathed  to 
her  husband  absolutely  a  specific  sum  of  13,0002., 
and  requested  that,  after  reserving  to  his  own 
absolute  use  and  benefit  2,000/.,  he  would  make 
such  disposition  of  the  remainder  as  he  might 
deem  most  desirable,  to  carry  out  her  wishes, 
often  expressed  to  him  by  word,  and  it  appeared 
that  she  had  never  expressed  any  wishes  on  the 
subject,  it  was  held,  that  there  was  a  definite 
object  intended ;  and  though  that  object  could 
not  be  ascertained,  there  was  a  sufficient  crea- 
tion of  a  trust  to  exclude  the  husband  from 
taking  the  beneficial  interest  in  the  remainder 
of  the  fund,  although  the  trust  itself  £uled. 
licmard  v.  MinshvU,  649 

—  Powers,  rights  and  duties  of  trustees  of  a 
chai)el.     Perry  v.  Shipway,  660 

—  Where  trustees  of  a  legacy,  given  for  the 
benefit  of  a  lady  for  life,  with  limitations 
over,  one  of  such  trustees  being  also  the 
residuary  legatee  under  the  will,  refused  to 
comply  with  request  of  tenant  for  life,  that  they 
would  pay  the  legacy  into  court  under  the 
provisions  of  the  Trustees'  Ilelief  Act,  1847> 
although  she  offered  to  pay  the  costs  of  the 
proce^ings  for  that  purpose,  and  she  conse- 
quently instituted  a  suit  and  obtained  an  order 
for  payment  of  the  fund  into  court,  the  costs  of 
the  suit  were  directed  to  be  paid  out  of  the  resi- 
due.    Handily  Y.  J)ar is,  873 


Appointment  of  new  trustees.   See  Lunacy. 


See  Baron  and  Feme.  Company.  Invest- 
ment. Limitations,  Statute  of.  Mortgage. 
Principal  and  Agent.  Production  of  Documents. 

Unclaimed  Dividends.    See  Stock. 

Vendor  and  Purchaser— Effect  of  an  agreement 
by  purchasers  not  to  bid  against  each  other  at  a 
sale  of  land  by  auction.  In  re  Carew's  Estate 
Act,  218 


—  Upon  sale  by  auction,  the  property  sold  was 
described  as  leasehold  ground-rent  of  50/.  per 
annum,  amply  secured  on  houses  producing 
rental  of  250/.  let  on  a  lease  for  the  whole  term 
at  82/.,  held  under  two  leases  direct  from  the 
original  lessor  for  an  unexpired  term  of  twenty- 
six  years,  at  ground- rents  amounting  to  32/.  The 
purchaser  objected  to  complete,  because  the 
ground-rent  was  not  amply  secured,  and  the 
nature  of  it  was  not  sufficiently  set  out.  But  it 
was  held,  that  as  the  facts  stated  in  the  partica- 
lars  were  sufficiently  explicit  to  lead  to  inquiry, 
and  as,  by  the  conditions,  inspection  of  the 
documents  was  offered  previous  to  the  sale,  the 
purchaser  could  not  plead  ignorance  of  what 
he  might  have  made  himself  acquainted  with, 
and  the  purchase  must  be  enforced.  Smith  y. 
WaUs,  220 

—  A  contract  for  sale,  by  defendant  to  the 
plaintiff,  of  an  advowson  was  entered  into,  sub- 
ject to  conditions  of  sale,  one  of  which  provided 
that  if  any  objections  and  requisitions  should  be 
made  which  the  vendors  were  unable  or  unwill- 
ing to  comply  with,  the  vendors  might,  notwith- 
standing any  treaty  or  discussion  in  reference 
thereto,  or  any  attempt  to  remove  or  comply 
with  the  same,  annul  the  contract,  without  pay- 
ment of  costs.  After  the  purchaser  had  accepted 
the  title,  disclosed  in  an  abstract  delivered  to 
him  by  the  vendors,  and  his  solicitor  had  sent 
to  their  solicitor  a  draft  conveyance  for  the  ven- 
dor's approval  and  execution,  the  purchaser's 
solicitor,  upon  a  search  at  the  office  of  Queen 
Anne's  Bounty,  discovered  that  the  rectory  was 
subject  to  a  mortgage  or  charge  payable  to  Queen 
Anne's  Bounty,  of  which  upwards  of  600/.  then 
remained  undischarged.  The  vendors  having 
refused  to  comply  with  the  requisition  that  com- 
pensation should  be  made  in  respect  of  the  dete- 
rioration of  the  value  of  the  advowson  by  reason 
of  the  charge  on  the  benefice,  and  insisting  upon 
their  right  to  rescind  the  contract  according  to 
the  terms  of  the  condition  of  sale,  the  purchaser 
filed  his  bill  for  specific  performance  of  the  con- 
tract with  compensation.  Oneof  the  Vice  Chan- 
cellors made  a  decree  for  specific  performance, 
but  without  compensation,  and  ordered  plaintiff 
to  pay  the  costs  of  the  suit ;  and,  on  appeal,  the 
Lords  Justices  affirmed  the  decision  in  all  re- 
spects, and  the  appeal  was  dismissed,  with  costs. 
Edwards  •  Wood  Y,  Marjorihanks,  298 

A  vendor  put  up  for  sale  "the  absolute 

reversion  to  the  sum  of  2,000/.  consols,"  with 
conditions  that  any  objections  to  title  should  be 
made  within  ten  days  after  delivery  of  the 
abstract,  and  tliat  the  vendor,  in  case  he  should 
be  either  unable  or  unwilling  to  meet  any  objec- 
tion that  should  be  raised,  might  rescmd  the 
contract  upon  return  of  the  deposit  without 
interest  or  costs.  Tlie  vendor  filed  a  bill  for 
specific  performance,  and  the  case  came  on  upon 
motion  for  a  decree.  It  was  held,  that  notwith- 
standing the  expiration  of  the  time  allowed  for 
making  objections  to  title,  the  purchaser  was 
entitled  to  raise  objections  in  respect  to  matters 
not  disclosed  upon  the  face  of  the  abstract,  which 
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he  had  rahflequenily  diaooYered,  and  which 
wonld  render  the  title  bad  or  doubtfdL  Alao, 
tlttt  the  vendor  oould  not  rescind  the  contract 
under  the  condition  without  first  dismiasing  his 
bill,  with  costs.  The  Coart  refused  the  motion 
for  a  decree,  with  costs.    Warde  v.  Dixon,  315 

—  A  young  man  of  the  age  of  twenty-two, 
being  the  owner  of  a  reversionary  interest  in  a 
freehold  estate,  oontiDgent  on  his  surviving  his 
&ther  and  mother,  whose  respective  ages  were 
fifty-four  and  forty-seven,  sold  the  same  by 
private  contract.  There  was  a  doubt  whether 
the  reversion  was  in  fee  or  in  tail,  but  no  steps 
were  taken  to  ascertain  its  market  value.  Upon 
the  death  of  the  surviving  tenant  for  life,  after 
a  lapse  of  thirty-eight  years,  the  vendor  claimed 
payment  of  a  charge  upon  the  estate,  unknown 
at  the  time  of  the  purchase,  and  he  instituted  a 
suit  to  rescind  the  contract,  on  the  g^round  of 
fraud  and  inadequacy  of  price,  or  otherwise  to 
foreclose  the  equity  of  redemption.  It  was  held, 
a  purchaser  must,  under  such  circumstances, 
satisfy  the  Court,  by  evidence  taken  at  the  time 
of  purchase,  that  the  purchase  was  bond  fide  and 
for  full  value;  but  that  in  the  absence  of  such 
evidence  the  purchase  must  be  set  aside.  Salter 
V.  Bradthaw  and  Bradshato  v.  Salter,  426 


A  suit  was  instituted  by  a  vendor  for  specific 


performance  of  a  contract  to  purchase  an  estate 
which,  by  deed,  dated  in  1841,  was  limited  to 
use  of  the  vendor  for  life  without  impeachment 
of  waste;  and  after  determination  of  that  estate 
by  any  means  in  his  lifetim  e,  to  use  of  a  trustee 
»  and  his  heirs  during  the  life  of  the  vendor,  in 
trust  nevertheless  for  the  vendor  and  his  assigns; 
and  after  determination  of  the  estate  so  limited 
to  the  trustee  and  bis  heirs,  to  the  only  use  and 
behoof  of  tbe  vendor,  his  heirs  and  assigns  for 
ever.  One  of  the  Vice  Chancellors  held,  upon 
objection  taken  by  defendant,  that  he  was  enti* 
tied  to  a  conveyance  of  any  interest  which  might 
have  become  vested  by  forfeiture  or  otherwise 
in  the  dower  trustee,  but  no  costs  of  suit  were 
given  to  either  party  up  to  the  hearing. 
The  defendant  appealed,  on  account  of  the 
decree  not  giving  him  costs,  and  of  his  having 
to  pay  interest  from  a  certain  date  on  his  pur- 
chase-money. Tbe  appeal  was  dismissed,  with 
costs.  Semble — that  the  rule  as  to  there  being 
no  appeal  on  the  subject  of  costs  alone  is  prac- 
tically not  now  in  force.     Collard  v.  Boe,  560 

T.  being  the  holder  of  certain  shares  in  a 


company,  upon  which  201.  each  had  been  paid 
up,  and  being  also  entitled  to  other  shares  in  the 
same  company,  upon  which  22.  each  had  been 
paid,  instructed  his  broker  to  sell  the  21.  shares. 
The  broker  sold  the  202.  shares,  and  brought  to 
T.  for  execution  by  him  deeds  of  tranefer  in 
which  blanks  were  left  for  the  name  of  the  trans- 
feree, for  the  number  of  shares  sold,  and  for  the 
distinctive  numbers  of  the  shares.  The  deeds 
bore  stamps  high  enough  to  carry  the  201.  shares, 
and  were  executed  in  blank  by  T.  The  deeds 
were  delivered  in  this  condition,  together  with 
the  share  certificates  for  the  20/.  shares,  which 


had  been  frandnlently  obtained  by  the  broker, 
to  bond  fide  purohasen,  who  filled  up  the  bhuika. 
T.  filed  nia  bill  to  aet  aaide  tbe  deeds,  and  it  waa 
held  (aee  Tayler  v.  the  Greai  Indian  Penintular 
Rail,  Co,,  285)  that  they  were  void,  and  that 
T.  waa  entitled  to  the  aharea  exprooaod  to  be 
thereby  transferred,  and  to  have  his  name 
restored  to  the  register.  Thia  decision  was 
affirmed  on  appeal.  The  practice  of  the  Stock 
Exchange  for  a  broker  to  deliver  deeds  of  traaufer 
in  blank  cannot  prevail  againat  the  rule  of 
law.  Tayler  v.  die  Oreat  Indiem 
BaU.  Co,,  709 


The  goodwill  of  a  busineaa  oompriaea  all  the 


advantages  that  may  be  derived  from  the  pur- 
chasers holding  themselves  out  to  the  public  aa 
the  persons  interested  in  that  busineaa  which  haa 
been  identified  with  the  name  of  a  partioolar 
firm.  Therefore,  though  it  ia  well  aettled  that 
the  aale  of  a  goodwill  doea  not  imply  a  oontnet 
on  the  part  of  the  vendor  not  to  aet  up  again  in 
a  similar  business,  he  is  not  at  liberty  to  hold  out 
to  the  public  that  he  ia  oontinoinff  the  aame 
business  by  using  the  name  of  the  old  firm,  even 
though  his  own  name  may  be  the  only  one  that 
appeared  in  that  firm.    Churton  v.  DauglaB,  841 

—  If  a  party  executes  a  deed  as  principal  he 
at  once  takes  the  property  and  makea  himaetf 
liable  for  the  purchase-money,  and  he  will  not 
be  heard  to  aay  that  no  contract  existed  with 
the  vendor,  or  that  his  execution  waa  obtained 
upon  the  representation  of  a  third  party  that  tbe 
purchase-money  was  paid,  and  that  he  took  tbe 
property  in  the  character  of  trustee  only.  WU- 
Bon  V.  Keating,  895 

—  Power  of  Court  to  order  return  of  depoatb 
See  Specific  Performance. 


Application  of  purchase-money.     See  Lu- 


natic. 


See  Solicitor  and  Client. 


yoLUHTART  BoND — A  finther  having  given  a  volun- 
tary bond  to  trustees,  oonditioned  for  the  pay- 
ment after  his  death  of  a  sum  of  money  to  them 
for  the  benefit  of  his  two  sona,  afterwarda,  upon 
the  marriagee  of  his  sons,  assented  to  sooh  bond 
being  settled  upon  trust  for  the  benefit  of  these 
sons  and  their  respective  wives  and  children. 
Tbe  marriages  having  taken  place  upon  the 
faith  of  the  provision  thus  assented  to,  m  a  snit 
for  the  administration  of  the  father's  estate  it 
was  held,  that  the  trustees  of  the  marria^ 
settlements  were  entitled  to  rank  aa  spectitlty 
Creditors  for  value.  The  cases  of  Oeorge  v.  MiL 
hanke  and  The  Bait  India  Company  v.  da^eil 
observed  upon.    Payne  v.  Mortimer,  716 

Voluntary  SErruaiEKT  —  A.  and  his  wifii, 
joint  tenants  in  fee,  in  1818  mortgaged  their 
estate  to  B,  the  proviso  for  redemption  being, 
that  on  payment  of  the  mortgage-money  H. 
should  re-convey  to  A.  and  hia  wife,  their 
heirs  or  asmgns,  or  unto  such  other   petaon 
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or  persons,  and  for  sach  intents  and  purposes, 
and  in  snch  manner  and  form  as  A.  and  his 
wife,  or  the  survivor  of  them,  or  the  heirs  or 
assigns  of  such  survivor,  should  appoint.  In 
pursuance  of  a  covenant  in  the  mortgage-deed, 
a  fine  was  levied  by  A.  and  his  wife.  In  1823 
the  mortgage-money  was  repaid,  and  in  1827 
by  a  deed  reciting  these  circumstances  B,  by 
the  direction  of  A.  and  wife,  conveyed,  and  A. 
and  wife  appointed  to  a  trustee  the  property 
to  be  held  to  the  use  of  the  wife  for  life,  then  of 
A.  for  life,  and  afterwards  of  S.  (a  daughter) 
and  her  children,  &c.  After  the  death  of  the 
wife,  A.  in  1854  conveyed  the  estate  to  his  son 
for  a  valuable  consideration.  The  son  after  A.*s 
death  instituted  a  suit  to  set  aside  the  settle- 
ment of  1827  as  voluntary  and  void  against 
himself,  a  purchaser  for  value.  One  of  the  Vice 
Chancellors  made  a  decree  in  plaintiff's  favour; 
but,  upon  appeal,  it  was  held,  that  a  power  was 
created  by  the  proviso  in  the  deed  of  1818, 
which  enabled  A.  and  his  wife  effectually  to 
convey  their  interest,  as  they  did  by  the  settle- 
ment of  1827,  without  levying  a  fine ;  and  that 
the  wife's  parting  with  her  interest  for  the  pur- 
pose of  the  settlement  was  sufficient  to  prevent 
the  settlement  being  voluntary  on  A.'s  part,  and 
accordingly  the  plaintiff's  bill  was  dismissed, 
with  costs.     Atkinson  v.  Smith,  2 

—  An  attorney  in  insolvent  circumstances, 
having  assigned  the  goodwill  of  his  business 
in  consideration  of  a  sum  of  money  paid  down 
and  an  annuity  secured  by  bond  to  be  paid  to 
his  wife  for  life,  with  remainder  to  himself  for 
life,  the  settlement  of  the  annuity  was  held  void 
as  against  creditors.    Neale  v.  Day,  45 

—  By  post-nuptial  settlement  wife's  reversion- 
ary property  was  conveyed  to  trustees,  to  pay 
the  interest  to  the  husband  during  their  joint 
lives,  and  after  death  of  either  of  them  the  prin- 
cipal to  be  in  trust  for  the  survivor  absolutely. 
Upon  joint  application  of  husband  and  wife,  the 
Court,  upon  the  property  coming  into  possession, 
treated  it  as  unaffected  by  the  settlement.  J7o- 
garth  v.  Phillips,  195 


To  render  a  deed  void  as  against  credi- 


tors, it  is  not  sufficient  that  it  is  merely 
voluntary,  but  it  must  be  proved  that  the 
party  making  it  intended  to  delay,  hinder  or 
defraud  his  creditors.  On  the  question  of  a 
voluntary  deed  being  void  under  the  Statute  of 
Elizabeth,  all  the  surrounding  circumstances 
must  be  looked  at,  and  each  particular  case 
must  depend  upon  those  circumstances.  Thomp- 
9on  y.  Webster,  700 

—  P.  B,  in  1840,  became  bankrupt,  and  did 
not  obtain  his  certificate,  and  in  1849  had  a 
grant  of  leasehold  property  made  to  him  by 
the  Crown.  The  same  year  he  settled  that 
property  on  his  sons  and  his  daughters  (then 
unmarried),  and  their  children,  but  declared  no 
trusts  in  favour  of  their  husbands.  The  daugh* 
ters  afterwards  married,  and  one  of  them  had 
children.    C.  C.  was  a  simple  contract  creditor 


of  P.  B,  on  a  debt  subsequent  both  to  the  bank- 
ruptcy and  the  settlement,  and  he  filed  a  bill  on 
behalf  of  himself  and  all  other  unsatisfied  credi- 
tors of  P.  B,  against  the  assignees,  the  trustees 
of  the  yolunta^  settlement,  the  sons  of  P.  B, 
and  the  two  daughters  and  their  husbands,  and 
the  infitnt  children  of  one  of  them,  to  set  aside 
the  settlement.  One  of  the  Vice  Chancellors 
made  a  decree  in  plaintiff's  fftvonr,  but  considered 
that  the  husbands  had  no  present  interest,  and 
that  the  wives  and  children  were  mere  volun- 
teers. On  appeal,  held,  that  plaintiff  had  no 
right  to  sue,  he  having  no  judgment,  and  not 
being  in  process  of  obtaining  any;  and  their 
Lordships  dismissed  the  bill,  with  costs,  both  of 
the  appeal  and  of  the  original  hearing.  CoUins 
v.  BurUm,   943 

Wabd  of  Coubt — A  ward  of  Court  married  a 
fortnight  after  attaining  twenty-one.  Upon 
a  joint  petition  of  her  husband  and  herself,  ask- 
ing for  payment  of  a  fund  in  court,  part  of  her 
fortune,  to  her  husband,  the  Court  refused  to 
accede  to  the  prayer  of  the  petition,  though  the 
wife  attended  and  ofiered  to  consent;  but  a 
reference  was  directed  to  the  chief  clerk  to 
approve  of  a  settlement.  Biddies  v.  Jackson,  40 

A  female  ward  of  Court  married  a  fortnight 

after  attaining  twenty-one.  Upon  a  joint  peti- 
tion of  herself  and  her  husband,  asking  for  pay- 
ment of  a  fund  in  court,  part  of  her  fortune,  to 
her  husband,  the  Court  refused  to  examine  the 
lady,  who  offered  to  attend  for  that  purpose,  and 
it  also  refused  to  accede  to  the  prayer  of  the 
petition,  but  made  an  order  directing  the  divi- 
dends of  the  fund  to  be  paid  to  the  husband 
during  the  joint  lives  of  himself  and  his  wife, 
without  prejudice  to  any  question.  The  order 
of  the  Court  was  made  precisely  on  the  same 
footing  as  if  the  lady  had  been  examined  in 
court,  and  had  expressed  in  the  strongest  manner 
her  desire  that  not  any  part  of  the  fund  should 
be  settled.    Biddies  v.  Jackson,  290 

VITiLL — Construction  of,  as  to  vesting  of  legacy 
payable  out  of  the  proceeds  of  land.  In  re 
Hart's  Trust,  7 


T.  W,  by  his  will,  made  in  1805,  gave  the 


residue  of  his  real  estate  and  all  his  personal 
estate  to  a  trustee  in  trust  for  conversion  and  for 
accumulation,  for  the  benefit  of  "such  child 
or  children"  as  his  nephews  and  niece,  Walter, 
Thomas  and  Dorothy,  should  leave  at  the  time 
of  their  respective  deceases,  in  equal  third  parts ; 
and  in  case  either  of  his  said  nephews  and  niece 
should  die  without  leaving  any  children  or  a 
child,  then  such  third  share  should  be  paid  to 
the  children  or  child  of  the  other  or  others 
leaving  children  or  a  child,  in  equal  proportions. 
And  in  case  all  his  said  nephews  and  niece  should 
die  without  **  leaving  any  issue,"  then  he  direct- 
ed that  the  whole  £ould  go  to  the  children  of 
P.  G,  in  equal  shares.  Walter,  Thomas  and 
Dorothy  all  died  without  leaving  any  child,  but 
Dorothy  left  grandchildren.  The  Master  of  the 
BoUb  decided  that  the  word  "children"  should 
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be  interpreted  lo  ae  to  iDdade  gimndehildren 
ftiid  remoter  iane,  and  that  the  property  was 
diriaible  among  the  eight  granddiUdren  of  Do- 
rothy per  capita,  so  that  the  gift  over  did  not 
take  effect,  nor  was  there  an  intestacy.  It  was 
held,  reversing  that  decision,  that  the  words 
"  child  or  children  "  must  be  read  in  their  strictly 
proper  sense,  and  did  not  include  grandchildren 
or  remoter  issae ;  that  "  any  issue"  could  not  be 
read  "  any  such  issue,"  so  that  the  gift  over  to 
the  children  of  P.  O.  did  not  take  effect,  but  that 
there  was  an  intestacy.     Pride  v.  Fooht,  81 


Testator  gave  leasehold  premises  to  M.  R. 


for  life,  and  at  his  death  to  A.  R.  and  her  chil* 
dren ;  but  if  they  should  die  i^nthout  issue,  in 
that  case  the  property  was  to  \te  divided  between 
four  persons,  w/tnimUim.  A.  R.  had  no  children 
either  at  the  death  of  testator  or  of  the  tenant 
for  life.  A.  R.  took  only  an  estate  for  life,  with 
remainder  to  her  children.  The  rule  in  Wild*8 
case  has  no  application  to  personalty.  AudtUy 
V.  /font,  293 


—  The  old  rule  that  the  Court  would  not  admit 
a  bill  of  discovery  in  aid  of  the  jurisdiction  of 
the  Eocletriastical  Court  is  not  applicable  to  the 
case  of  a  bill  for  discovery  in  aid  of  proceedings 
in  the  Probate  Court,  tliat  Court  not  having 
the  same  power  of  compelling  discovery  as  the 
Ecclesiastical  Court  had.  An  heir-at-law  having 
l>een  cited  to  see  proceedings  commenced  in  the 
Probate  Court  for  the  purpose  of  proving  the 
testator's  will  in  solemn  form,  filed  several  pleas 
denying  the  validity  of  the  will,  and  filed  a  bill 
of  discovery  in  aid  of  his  pleas,  and  moved  for 
an  injunction  to  stav  proceedings  until  answer. 
Interrogatories  not  having  been  filed,  the  motion 
was  refused,  with  costs,  but  leave  was  given  to 
move  on  a  future  day,  after  the  interrogatories 
should  have  been  filed.    Fuller  v.  Iwjram,  432 

—  Testator  directed  that,  when  the  youngest  of 
his  two  daughters  bad  attained  twenty-one,  his 
real  and  personal  estate  and  effects  should  be 
divided  into  three  equal  parts :  one  part  to  bo 
for  his  wife,  and  one  of  the  remaining  two  for 
each  daughter ;  at  his  wife's  decease  her  share 
to  be  ecjually  divided  between  his  two  daughters; 
and,  provided  either  of  his  two  daughters  should 
die  before  a  division  of  the  property  should  have 
been  made,  and  having  no  surviving  issue,  then 
the  part  of  the  deceased  to  be  given  to  her  sur- 
viving sister.  By  a  codicil,  testator  provided 
that  **  should  both  his  children  die  in  their 
minority,  and  leave  no  issue,  then  in  such  case, 
and  in  such  case  only,"  the  property  should  go 
to  his  widow  for  life,  and  then  over.  One 
daughter  attained  twenty-one,  and  died  without 
having  been  married,  and  afterwards  the  otlier 
daughter  died  under  age  and  without  having 
beun  married.  It  was  held,  the  gift  by  the 
codicil  to  the  widow  for  life,  and  then  over,  had 
fiiiled.     Maddiaon  v.  Chapman,  HiO 

—  Testator  possessed  of  leasehold  estates  created 
a  term  for  thirty  years,  which  he  vested  in  trus- 
tees to  pay  debts  and  to  accumulate  rents  until 


the  lagiciet  wer«  paid,  and  tihen  to  permit  lua 
■on  Boijamin  to  take  the  rents  "  nntil  ihe  am 
of  my  aon  Benjamin  (if  he  shall  have  a  bob)  iba& 
attain  twenty-one,**  when  this  son  of  BeBjamm 
waa  to  take  the  rents  for  life,  "and  after  his 
decease,  to  the  heirs  male  of  ^udi  woo,  and  tLe 
heirs  male  of  their  bodies.**  There  were  exaedj 
similar  provisions  (in  default  of  Benjamin  having 
children)  as  to  the  next  aon,  Lewis,  and  on  fiuhire 
of  Lewis  and  his  sons^  then  to  the  son  of  testa- 
tor's daughter  AbigaiL  Benjamin  and  Lewis 
entered  successively  into  posseanon  of  the  rents, 
and  died  without  issue.  Abigail  had  a  son  who 
attained  twenty-one.  It  was  held,  the  dense 
over  was  not  void  for  remoteness,  bat  that  the 
rule  as  to  freeholds  applied  in  this  case  to  lease- 
holds, and  as  in  freeholds  Abigail's  son  woold 
have  taken  an  estate  tail,  so  here  he  took  an 
absolute  interest.  Also,  as  the  only  legacy  in 
the  will  was  to  be  paid  to  a  person  in  being  at 
the  time  of  testator's  death  on  her  attaining 
twenty-one,  the  direction  to  aocumnlate  was 
not  void.     Williamt  v.  Lewii,  505 

—  Testator,  by  his  will,  directed  his  trustees  to 
accumulate  the  income  of  his  residuary  personal 
estate,  "  until  the  principal  and  aocnmnlatiou 
should  amount  to  the  sum  of  8,000/.,  or  there- 
abouts," and  then  to  pay  the  income  of  the  fond 
to  A,  B,  C,  D,  £,  F.  and  6.  during  their  lives 
and  the  life  of  the  survivor  ;  and  after  the  death 
of  the  survivor  to  pay  the  prindiMd  sum  unto 
and  equally  among  the  irane  of  the  said  A,  B^ 
C,  D,  £,  F.  and  G,  who  should  be  then  living. 
At  the  end  of  twenty-one  years  from  the  death 
of  testator  (the  period  allowed  by  the  Thel- 
lusson  Act)  the  residue  and  the  amount  of  the 
accumulations  of  the  income  thereof,  fell  ht 
short  of  the  sum  of  3,000/.  It  waa  held,  per 
Stuart,  V.C.,  that  the  whole  fund  thus  produced 
belonged  to  those  who  were  next-of-kin  of  tests- 
tor  at  the  time  of  his  death :  but,  upon  appeal,  it 
was  held  that  the  gift  was  not  void  for  remote- 
ness ;  but  that  the  income  of  the  fiind,  between 
the  termination  of  twenty-one  years  from  the 
testator's  death  and  the  time  when  the  fimd 
became  divisible,  belonged  to  the  next-of-kin ; 
Lord  Justice  Kniyht  Bruce,  however,  dissenting 
from  each  couHtruction  of  the  will.  Oddit  v. 
Brown,  542 

Testator,  by  his  will,  gave  all  his  real  and 

personal  estate  to  be  enjoyed  by  his  widow  for 
life,  and  after  her  death  to  be  sold,  and  the 
proceeds  to  be  divided  among  his  ten  chil- 
dren equally.  Testator  directed  that  one  of  his 
sons  should  have  a  right  of  pre-emption  for 
450/.  of  a  particular  parcel  of  garden  land,  part 
of  the  real  estate.  After  testator's  death,  and 
before  the  widow  died,  the  parcel  of  garden 
land  vras  purchased  by  a  railway  company  under 
their  compulsory  powers ;  the  compensation- 
money  paid  therefor,  when  freed  from  incum- 
brance, being  represented  at  the  widow's  death 
by  the  sum  of  882/.  18«.  2d,  standing  in  court. 
It  was  held,  that  testator's  son  to  whom  the 
right  of  pre-emption  was  given  waa  entitled  to 
the  compensation-money,  subject  to  the  deduc- 


Vol.  XXVIII.] 


CHANCERY. 


XXXITI 


tion  of  the  price  fixed  by  testator.  In  re 
James  CanVs  Estate.  In  re  the  Lands  Clauses 
Consolidation  Act;  and  In  re  the  Eastern  Union 
and  Uancidi  Rail,  Co.,  641 

Under  the  22nd  section  of  the  Wills  Act,  a 


general  bequest  by  a  married  woman  will  include 
property  over  which  she  has  a  power  of  appoint- 
ment. A  bequest  of  "all  and  singular  my  other 
property  and  estate"  will  include  not  only 
everything  not  before  mentioned  in  the  will,  but 
everything  the  previous  disposition  of  which 
fails,  unless  it  appears  from  the  will  that  the  pro- 
perty comprised  in  the  previous  disposition  was 
intended  to  be  excepted  for  all  purposes  firom 
the  residuary  bequest,  and  not  merely  for  the 
purpose  of  giving  it  to  the  particular  legatee. 
Bernard  v.  MinOiuU,  649 


Testator  bequeathed   his    residuary  estate 


upon  trust  as  to  one  moiety  for  his  daughter  M. 
for  life,  and  in  defietult  of  issue  of  M .  upon  trust 
as  to  one  half  part  thereof  as  M.  should  appoint, 
and  in  de&ult  of  appointment  over,  and  as  to 
the  half  part  of  such  moiety,  upon  the  same 
trusts  as  were  thereinafter  declared  concerning 
the  other  moiety  of  his  residuary  estate ;  and 
he  proceeded  to  declare  precisely  similar  trusts 
of  the  other  moiety,  substituting  the  name  of 
his  daughter  E.  for  that  of  M .  Both  M.  and 
E.  exercised  their  powers  of  appointment,  and 
died  without  issue.  It  was  held,  that  each 
appointment  effectually  disposed  of  one  moiety 
of  testator's  residuary  estate.  Atkinson  v. 
Jones,  753 

—  Parol  evidence  will  not  be  admitted  to  shew 


that  a  bequest  in  a  former  will  had  been  inadr 
vertently  allowed  to  remain  in  a  second  will. 
Testator,  in  the  lifetime  of  his  niece  E,  made  a 
will  containing  bequests  in  her  favour.  She 
afterwards  died,  leaving  a  grand- daughter, 
E.  J,  who  was  a  great-great-nieoe  of  testator. 
With  a  knowledge  of  these  fftcts,  testator  made 
a  second  will,  which  contained  bequests  to  E, 
identical  with  those  contained  in  his  former  wilL 
It  was  held,  that  testator's  great-great-nieoe 
was  within  the  description,  and  that  she  was 
entitled  to  the  legacies.  Stringer  v.  Gardiner, 
758 


Testator  g^ve  a  legacy  to  each  of  his  brothers 


and  sisters  (naming  them),  or  to  their  "legal  re- 
presentatives," to  l^  paid  to  them  two  years  after 
Lis  death,  and  legacies  to  his  nephews,  the  whole 
amounting  together  to  6,100^.  He  then  gave 
the  residue  of  his  property  to  his  widow  abso- 
lutely, except  4,1002.,  which  she  was  only  to 
take  for  life,  and  after  her  death  it  was  to  be 
divided  among  his  relations  before  mentioned, 
*'  in  proportion  to  the  legacies  left  above,  which 
will  just  make  their  legacy  double  the  first  be- 
quest.*' One  of  testator's  sisters  and  two  of  his 
nephews  died  after  the  date  of  the  will,  but  in 
his  lifetime;  and  after  his  death  the  widow  died. 
It  was  held,  on  appeal,  there  was  not  sufficient 
evidence  before  the  Conrt  to  justify  it  in  depart- 
ing from  the  words  of  the  will  respecting  the 
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apparent  miscalculation  of  the  amount  excepted 
out  of  the  residue ;  and  with  regard  to  the  post- 
poned legacies,  that  notwithstanding  the  words 
"or  to  their  legal  representatives,"  the  shares 
of  the  pre- deceased  legatees  in  the  amounts 
postponed  to  the  widow's  life  interest  lapsed, 
and  that  as  the  4,1002.  was  not  given  as  part  of 
the  residue,  but  as  an  exception  out  of  the  resi- 
due, those  shares  which  lapsed  fell  in  to  the 
residue,  and  did  not  go  to  testator's  next-of-kin. 
Thompson  v.  Whitelock,  793 


Testator,  who  died   in  1822,   by  his  will, 


gave  to  his  brother  J.  B.  a  legacy  of  1002.,  to 
be  paid  "  as  soon  as  conveniently  may  be  after 
my  decease."  He  then  gave  an  annuity  of  601. 
to  H.  H,  to  be  payable  out  of  his  real  estate, 
until  one  of  testator's  gfrandchildren  should 
attain  twenty-one,  and  on  the  happening  of  that 
event  he  directed  his  real  estate  to  be  exone- 
rated from  the  annuity  of  502.  and  his  real  and 
personal  estate  to  be  sold,  and  the  annuity  paid 
out  of  the  income  of  the  produce.  He  declared 
that  after  the  grandchild  attained  twenty-one 
the  annuity  should  be  a  charge  only  on  his  per- 
sonal estate.  In  1 839  the  grandchild  came  of 
age  and  the  real  estate  was  sold,  and  the  whole 
income  paid  to  H.  H.  in  part  of  her  annuity 
until  1856,  when  she  died.  In  1858  J.  B,  the 
legatee,  filed  a  bill  for  payment  out  of  the  trust 
fund,  alleging  that  the  personalty  was  not  suf- 
ficient, but  no  personal  representative  of  testator 
was  made  a  party.  The  Master  of  the  Rolls 
dismissed  the  oill  on  the  grounds  that  the  legacy 
was  not  charged  on  real  estate,  and  that  it  was 
barred  by  the  Statute  of  Limitations  (3  &  4 
Will.  4.  c.  27).  But  on  appeal  it  was  held, 
that  the  personal  estate  was  the  primary  fund ; 
which  there  was  no  evidence  was  insufficient ; 
that  there  was  no  personal  representative  of 
testator  before  the  Court,  and  that  by  lapse  of 
time  the  bill  came  too  late.  The  appeal  was 
dismissed,  and  leave  to  amend  refused.  Bruj/ht 
V.  LarchfT,  837 


If  an  estate  is  given  to  A.  simply  during 


the  life  of  B,  and  A.  dies  before  B,  any  person 
getting  possession  of  the  land  after  the  death  of 

A.  wiU  be  entitled  to  hold  it  as  the  general  occu- 
pant; but  if  an  estate  is  limited  to  A.  and  his 
heirs  during  the  life  of  B.  a  general  occupant  is 
not  permitted,  but  the  heir  will  take  as  special 
occupant,  and  not  by  descent.  Semble — ^If  an 
estate  is  given  to  A.  and  his  executors  and 
administrators  during  the  life  of  B,  and  A.  dies 
first,  the  executor  would  be  capable  of  taking 
the  estate  as  special  occupant.  In  the  case  of 
an  incorporeal  hereditament  limited  simpliciter 
to  A.  pur  autre  vie,  an  executor  or  administrator 
may  be  a  special  occupant,  but  there  can  be  no 
general  occupant.  If  A,  having  an  estate  to 
nioMelf,  his  heirs  and  assigns,  during  the  life  of 

B,  conveys  the  legal  interest  to  trustees,  their 
executors,  administrators  and  assigns,  and  the 
trustees  die  in  the  lifetime  of  the  cestui  que  vie, 
the  executors  of  the  trustees  will  be  special 
occupants,  and  A.  will  have  no  interest  m  the 
legal  estate.    If  a  tenant  pur  autre  vie  parts 
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with  the  beneficial  interest  contingeDtly,  luid 
the  contingency  does  not  happen,  then  there 
will  be  a  resulting  trust  in  favour  of  A.  of  the 
interest  which  he  has  not  effectually  parted 
with.    Norlhtn  v.  Carnegie,  930 


Testator  (who  at  the  time  of  making  his 


will  had  three  sons  living),  afler  devising  estates 
to  trustees,  and  directing  accumulations,  &c., 
appointed  a  time  at  which  the  estates  were  to 
be  divided  into  three  portions,  and  one  was  to 
be  conveyed  to  the  "eldest  male  lineal  descen- 
dant" then  living  of  testator's  eldest  son.  At 
the  appointed  time  two  persons  were  living  who 
filled  the  character  of  ''male lineal  desoendent." 
One  was  a  youth  who  was  eldest  in  point  of 
primogeniture  :  the  other,  his  uncle,  who  was 
eldest  in  point  of  age.  Under  the  words  of  the 
will,  the  former  was  held  entitled  to  have  the 
estate  conveyed  to  him.  Thelltuton  ▼.  Bendte- 
tham,  948 

See  Annuity.    Devise.    Legacy.    Bemote- 

ness. 

WiKDiNO-UP  Acts — ^A  person  may  be  a  contribu- 
tory in  respect  of  his  application  for  shares,  al- 
though he  signs  no  vnitten  agreement  to  take 
shares,  and  does  not,  therefore,  fall  within  the 
description  of  a  ''subscriber*'  mentioned  in  the 
8rd  section  of  the  7  &  8  Vict.  c.  110.  Ex  parte 
Cookney,  in  re  the  Electric  Telegraph  Company 
of  Ireland,  12 

If  the  directors  of  a  banking  company  which 

is  in  difficulties,  make  a  flourishing  report  to  the 
shareholders  and  public  of  the  financial  condition 
of  the  company,  and  it  induces  a  person  to  pur- 
chase shares  in  open  market,  or  of  third  parties, 
and  it  turns  out  after  he  is  registered  in  the 
books  of  the  company  that  the  report  was  alto- 
gether untrue  and  without  foundation,  and  the 
company  stops  payment,  still  the  purchaser  is  a 
shareholder  and  liable  as  a  contributory.  In  re 
Liverpool  Borough  Bank^  ex  party  Duranty,  37 

— —  Creditor  of  joint-stock  company  (limited) 
commenced  an  action  against  one  of  the  share- 
holders. Petition  for  winding  up  was  then  pre- 
sented, and  notice  given  to  the  creditor,  who, 
however,  continued  proceedings  in  the  action 
until  the  advertisement  appeared  for  a  creditor's 
representative.  Creditor  entitled  to  his  coats  of 
action  up  to  the  period  of  advertisement.  In  re 
the  Welth  Potosi  Mining  Co. ,  ex  parte  Tobin,  44 

< A.  B.  was  tenant  for  life  of  certain  shares  in 

a  banking  company,  under  a  will  of  which  his 
uncle  was  executor.  At  request  of  A.  B,  his 
uncle,  a  director  of  the  company,  transferred 
these  shares  into  his  name  for  a  nominal  conside- 
ration, in  order  to  qualify  him  to  be  a  director. 
A.  B.  became  a  director,  and  the  company  fail- 
ed, and  was  ordered  to  be  wound  up.  A.  B. 
objected  to  his  name  being  placed  on- the  list  of 
contributories,  on  the  ground  that,  prior  to  his 
taking  the  shares,  the  directors  had  published 
fraudulent  reports  of  the  afiairs  of  the  company, 


and  his  nnde,  being  a  director,  mnat  hare  known 
that  they  were  fraudulent ;  and  also  that,  being 
only  tenant  for  life  of  the  shares,  it  was  a  breach 
of  trust  on  the  part  of  his  unde  to  transfer  the 
shares  into  his  name,  and  that  the  directors  must 
have  been  aware  of  the  feet;  and,  therefore, 
that  the  transaction  was  a  nullity.  A.  B.  pro- 
perly placed  on  list  of  contributories.  In  re 
Northumberland  and  Durham  Ditiricl  Banking 
Co.,  ex  parte  Bigge,  50 

—^  Where  a  company  has  been  registered  under 
the  Joint-Stock  Companies  Acts  of  1848  and 
1849  as  an  unlimited  company,  and  subsequently 
registered  under  the  19  &  20  Vict.  c.  47.  as  a 
limited  company,  the  Court  of  Chancery  has 
power  to  make  an  order  for  the  winding  up  of 
the  whole  transactions  of  the  company.  Ex 
parte  the  Plumtiead,  Woolwich  and  Charlton 
WaJter  Co.,  163 

A  chartered  banking  company  were  em- 
powered to  extend  their  capital  bj  the  issue  of 
new  shares.  A  fraudulent  report  of  the  state  of 
the  affiiirs  of  the  bank  was  made  by  the  directors 
to  a  general  meeting  of  the  company,  and  by 
them  adopted.  The  accounts  had  be^  audited 
by  auditors  appointed  by  the  shareholderSb  In 
pursuance  of  the  desire  to  have  new  shares  taken, 
the  directors  issued  a  circular,  which  also  con- 
tained false  and  fraudulent  representations.  K, 
upon  the  feith  of  the  report  and  the  circular, 
and  also  upon  the  representation  of  one  of  the 
directors,  took  shares,  and  reoeiTed  a  dividend 
upon  them.  He  afterwards  employed  his  broker 
to  dispose  of  the  shares.  According  to  the  con- 
stitution of  the  company,  the  assent  of  the  direc- 
tors to  a  transfer  of  shares  was  necessary,  the 
evidence  of  which  assent  was  to  be  an  indorse- 
ment on  the  deed  of  transfer.  The  broker  em- 
ployed by  the  bank  purchased  these  shares, 
giving  the  name  of  £.  as  the  purchaser.  The 
tranter  to  E.  was  executed  in  the  form  which 
had  been  furnished  at  the  bank,  with  £.*s  name 
inserted  as  purchaser.  £.  was  not  aware  of  this 
transfer,  but  be  had  given  authority  to  the  prin- 
cipal manager  to  use  his  name  in  transfers,  and 
he  had  accepted  some  transfers  in  which  his 
name  had  been  so  used.  The  purchase- money 
for  N.'s  shares  was  paid  by  the  bank.  The  next 
dividend  was  treated  as  part  of  the  assets  of  the 
bank,  and  the  shares  were  subsequently  found 
in  the  principal  manager*s  possession,  and  given 
up  by  him  to  the  solicitor  of  the  bank  as  part  of 
their  property.  The  bank  having  stopped  pay- 
ment, N.'s  name  was  sought  to  be  placed  on  the 
list  of  contributories,  and  it  was  held  that  N. 
was  not  exempted  from  liability  by  reason  of  the 
felse  representation  in  the  report  and  the  drea- 
lar,  as  tiie  directors  were  not  agents  of  the  com- 
pany for  the  purpose  of  making  fraudulent  repre- 
sentations, or  beyond  the  scope  of  their  authority 
as  limited  by  the  charter;  but  that  the  assent 
of  Uie  directors  to  the  trsiisfer  of  the  shares  by 
N.  had  been  sufficiently  shewn,  and  therefore 
his  name  must  be  removed  from  the  list  of  con- 
tributories. In  re  the  Royal  Briiitk  Bank,  ex  parte 
NichU,  267 
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> —  S.  took  shares  id  a  joint-stock  company,  and 
signed  the  deed,  upon  the  representation  made 
by  one  of  the  officers  of  the  company  that  sach 
deed  contained  a  clause  limiting  the  liability  of 
the  shareholders  to  the  amount  of  their  shares. 
This  clause  had  been  fraudulently  inserted  in  the 
deed  after  complete  registration,  and  was  not 
contained  in  the  registered  deed.  S.  attended 
meetings  of  the  company  and  received  dividends 
for  thi-ee  years,  when  the  company  was  ordered 
to  be  wound  up.  S.  was  held  liable  as  a  contri- 
butory. In  re  the  AtheiMSum  Life  Assur,  So,; 
Sheffield'i  cote,  825 

The  P.  of  W.  Company  effected  a  cross- 
insurance  with  the  A.  Society  on  the  life  of  J, 
and  the  latter  society  was  ordered  to  be  wound 
up.  The  life  dropped,  and  the  P.  of  W.  Com- 
pany having  paid  the  amount  assured  daimed 
to  prove  the  amount  as  a  debt  against  the  A. 
Society,  and  moved  that  the  official  manager 
might  be  directed  to  make  a  call  upon  the  con- 
tributories  for  payment  of  the  same.  The  policy 
of  the  A.  Society  contained  a  proviso  that  the 
capital  aud  other  property  of  the  company  remain- 
ing at  the  time  of  any  demand  unapplied  and  inap- 
plicable to  any  prior  claim  or  demand  should  alone 
be  liable  to  answer  and  make  good  the  claims 
and  demands  against  the  company  by  virtue  of 
the  policy,  and  that  no  director  or  shareholder 
should  be  in  anywise  individually  or  personally 
liable  or  subject  to  any  claim  or  demand  beyond 
the  amount  unpaid  of  his  shares  in  the  capital 
stock  of  the  company.  It  was  held,  the  liability 
of  the  shareholders  was  expressly  limited  by  the 
contract  in  the  policy,  to  which  the  P.  of  W. 
company  were  parties,  to  the  amount  unpaid  on 
their  shares,  and  that  no  call  could  be  made  for 
satisfying  a  claim  on  the  policy  on  a  shareholder 
who  had  already  paid  up  the  hill  nominal  value 
of  his  shares,  or  upon  any  other  shareholder  to 
an  amount  exceeding  the  sum  due  from  him 
upon  the  shares  held  by  him.  Ex  parte  the 
Prince  of  Wales  Life  and  Educational  Assur.  Co,, 
in  re  the  Athenicum  Assur.  So.,  335 


Directors  of  a  company,  with  the  sanction 


of  a  general  meeting  of  shareholders,  issued  pre- 
ference shares  at  61.  per  cent,  interest,  which 
they  had  no  power  to  do  under  their  deed  of  set- 
tlement. Some  of  these  shares  were  taken  by 
a  director,  who  sold  a  part  to  W,  representing 
them  to  be  preference  shares.  W.  signed  the 
deed  of  settlement.  It  was  held,  there  was  no 
fraud  or  misrepresentation  on  the  part  of  the 
company  which  would  exempt  W.  from  the  lia- 
bility incurred  as  a  shareholder,  and  that  W.'s 
name  must  be  placed  on  the  list  of  contribu- 
tories.  In  re  the  National  Patent  Steam  Fuel 
Co.,  ex  parte  Worth,  589 

—  A  holder  of  100  shares  in  a  company,  trans- 
ferable by  delivery,  knowing  that  the  company 
was  in  difficulties  and  likely  to  be  wound  up, 
handed  his  shares  to  a  workman  in  his  employ 
for  2s.  6d.  the  lot.  Five  days  afterwards  a  reso- 
lution wiis  passed  to  obtain  an  order  to  wind  up 
the  company.     It  was  held,  that  the  transfer 


could  not  be  supported  to  the  prejudice  of  other 
shareholders,  and  that  the  vendor,  and  not  the 
purchaser,  must  be  placed  on  the  list  of  contri- 
bntories.  In  re  the  Mexican  and  South  ATneriam 
Co.,  ex  parte  Lund,  628 

—  B.  applied  for  shares  in  a  company,  and 
having  had  100  shares  allotted  to  him,  sold 
them  without  having  signed  the  deed  of  settle- 
ment, or  attended  any  meeting  of  the  company. 
The  directors,  with  the  sanction  of  the  share- 
holders, at  a  general  meeting,  declared  all  the 
shares  to  be  forfeited  where  the  shareholders 
had  not  signed  the  deed,  but  no  power  was  given 
them  under  the  deed  to  take  this  course.  It 
was  held,  that  B.  was  not  discharged  firom  his 
liability  in  respect  of  such  shares,  and  his  name 
was  placed  on  the  list  of  contributories;  and,  on 
appeal,  this  was  affirmed,  the  directors  having 
no  power  to  declare  a  forfeiture.  Ex  parte 
Barton,  in  re  the  National  Steam  Fuel  Co.,  637 


W.  was  induced,  on  the  representation  of 


the  secretary  of  a  joint- stock  company  that  there 
were  to  be  two  medical  referees,  and  that  he 
might  be  appointed  one,  to  take  200  shares^ 
whereupon  he  was  appointed  to  the  office.  Soon 
afterwards  W.  discovered  that  there  were  four 
instead  of  two  medical  referees,  on  which  he 
resigned  his  office,  and  demanded  back  the 
money  he  had  paid  for  the  shares.  By  the  deed 
of  settlement  it  was  provided  that  if  any  share- 
holder did  not  pay  his  calls  the  secretary  might 
send  notice  requiring  payment  within  twenty- 
one  days,  and  if  the  calls  were  not  paid  the 
directors  might  declare  the  shares  forfeited.  W. 
(under  the  foregoing  circumstances)  refused  to 
pay  his  calls,  and  the  secretary  sent  him  the 
required  notice,  and  added  that  if  the  calls  were 
not  paid  within  twenty-one  days  his  shares 
would  be  forfeited.  W.  made  default,  and 
took  no  further  notice  of  the  matter,  and  the 
directors  within  the  twenty-one  days  declared 
a  forfeiture,  but  allowed  W.'s  name  to  remain 
on  the  share  register  for  more  than  two  years, 
when  the  company  was  wound  up.  One  of  the 
Vice  Chancellors  decided  that  there  had  been  no 
such  misrepresentation  by  the  company  as  ab- 
solved \V.  from  liability  as  a  shareholder,  and 
that  upon  the  construction  of  the  deed  of  settle- 
ment the  forfeiture  of  the  shares  had  not  been 
completed,  and  that  W.'s  name  must  be  placed 
upon  the  list  of  contributories.  On  appeal,  it  was 
held  (affirming  his  Honour's  decision)  that  there 
was  no  such  misrepresentation  or  breach  of  &ith 
as  would  exonerate  W;  but  (reversing  the  same 
decision)  that  there  had  been  an  absolute  forfei- 
ture submitted  to  by  W,  whose  name  must 
therefore  be  removed  from  the  list.  Their 
Lordf^ips  also  held,  that  whether  the  directora 
declared  the  forfeiture  before  or  after  the  twenty- 
one  days  was  a  matter  of  form  and  not  of  sub- 
stance. Ex  parte  WolUuton,  in  re  the  Borne 
Counties  Assurance  Co.,  721 


A  company  was    established    for  working 


mines  in  a  foreign  country,    without  a  deed 
of   settlement,  but  according  to  the  prospec-^ 
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in§,  and  by  the  cuitom  of  the  oompmy,  the 
Rharea  foumd  by  mere  delivery  of  the  certifi- 
oaten,  and  the  afuiira  of  the  oompany  were  wholly 
managod  by  tbe  board  of  directors.  After  sere- 
ral  yoam  the  corn|}any  was  ordered  to  be  wound 
up,  by  an  order  dated  the  24th  of  NoYomber 
18ii7'  Mesfirs.  O.  and  S.  purchased  shares  a 
few  days  before  the  date  of  tbe  winding-up  order, 
and  the  scrip  certificates  of  some  of  them  were 
thereupon  delivered  to  them,  and  the  remaining 
scrip  certificates  after  the  date  of  the  order. 
Moiwra.  De  P.  being  the  holders  of  shares,  and 
being  awaro  of  the  uiilinff  state  of  the  company, 
and  ueHiring  to  get  rid  of  the  responsibility,  sold 
the  scrip  certincates  absolutely  and  uncondi- 
tionally, for  a  nominal  price,  to  one  of  their 
clerks  a  few  days  before  the  order  for  winding 
up  was  made.  The  names  of  Messrs.  G.  and  S. 
and  of  MoRsre.  Do  P.  were  placed  upon  the  list 
of  contributorios,  and  it  was  held,  that  Messrs. 
G.  and  U.  were  liable  in  respect  of  all  their 
shares,  whether  the  certificates  were  delivered 
before  or  after  the  date  of  the  order  for  winding 
up,  but  that  Messrs.  De  P.  were  not,  for  that 
the  sale  by  them  was  valid  ;  wherefore  the  for- 
mer wouhl  remain  upon,  but  the  latter  would 
be  removed  from,  the  list  of  contributoriea.  The 
holders  of  shares,  bought  in  open  market, 
although  they  may  have  been  fraudulently  issued 
by  the  directors,  cannot  on  that  ground  claim 
relief  against  the  other  shareholders,  whatever 
may  be  their  rights  and  remedies  against  the 
directors.  Every  person  purchasing  shares  in 
such  a  com[>any  as  that  described  above,  takes 
them  subject  to  the  liabilities  of  the  company  at 
the  time  of  the  purchase.  A  number  of  part- 
ners trading  as  a  company,  on  the  terms  that 
their  shares  shall  pass  by  delivery,  does  not  ne- 
ccMsarily  hIiow  that  they  are  assuming  to  exercise 
tho  iNtwcrs  of  a  corporation,  or  render  the  com- 
|>iiny  illegal.  If  a  oompany  not  otherwise  illegal 
WM  rcndorud  so  by  the  4  th  section  of  the  statute 
ID  1^  'JO  Vict.  c.  47,  tho  acts  done  and  debts  in- 
ciirnMl  by  it  in  the  interval  of  time  between  the 
|vui8ing  of  that  act  and  tlie  passing  of  the  statute 
20^21  Vict.  c.  14.  (roiMMiling  the  4th  section 
of  tho  former  act)  are  valid  and  binding  on  the 
coinpanv,  and  are  not  tho  mere  acts  and  debts 
of  individual  nharcholdore.  Ex  parte  Grisevood, 
IN  rt  thf  Mf,rican  and  Sonth  American  Co.,  and 
Ejc  parte  Ik  Pass,  769 

Tlio  trustees  of  a  freehold  land  society  insti- 

tuU'd  a  suit  agninrt  defendant)  and  pending  the 
procvHHlings  tho  society  became  insolvent,  and 
a  winding-up  order  having  been  obtained,  the 
official  manager  was  substituted  as  plaintiff  by 
an  onicr  of  Court;  but  he  was  refused  leave,  by 
Uic  Co\irt  making  the  winding-up  order,  to  pro- 
socuto  tho  suit.  IJptm  a  motion  by  the  official 
m.'%nagt>r  to  the  Court,  which  had  substituted 
him  afl  plain tifT,  asking  that  the  suit  might  be 
rtaycil  on  tonrna,  or  that  »omo  order  might  be 
made  far  its  future  projiccution,  it  was  held, 
that  in»i^lvoncy  wa*  no  gnnmd  for  «t.'»ving a  suit 
or  pnn-ontingiu  boing  disiuiased,  an^  that  the 
official  managyr  must  pay  thcc«wt«iof  the  motion 
IMMMMwlly.     CaldH\U  v.  Fruut,  v*ilO 


— -  An  official  manager  appointed  nader  an  order 
made  to  wind  ap  a  company  waa  by  an  order  of 
oonne  labsiitoted  as  plaintiff  in  a  foit  instHoted 
by  the  troatees  of  the  company.  He  applied  to 
toe  Court  asking  either  that  the  foit  might  be 
stayed  or  that  mrection  might  be  given  for  its 
nroeeontion.  The  application  was  relased,  and 
Le  was  ordered  to  pay  tbe  costs  penonally. 
Upon  motion  by  defendant^  which  waa  aerved 
on  the  original  plaintiA  and  on  the  official 
manager,  it  was  held  that  the  bill  most  be  dis- 
missed, with  costs.  Also,  that  tbe  application 
made  by  the  official  manager  was  not  an  adop* 
tion  of  the  suit,  and  that  he  was  not  penonally 
liable  to  pay  the  costs,  bnt  that  they  most  m 
paid  by  the  original  plainti£b.  Caidwdl  v. 
jErnesi,  811 

—  A  shareholder  in  a  joint-stock  company  pre- 
sented a  petition  (against  the  approval  of  the 
majority  of  the  shareholders)  for  winding  op  the 
company,  alleging  the  loss  of  three-fonrtns  of 
the  capital  (under  section  67.  of  19  h  20  Vict 
0.  47);  but  the  Court,  being  satisfied  of  the  bad 
faith  of  the  petitioner,  and  not  being  satisfied  of 
^e  loss  of  capital  as  alleged,  dismissed  the  peti- 
tion. Under  section  72.  the  order  to  be  made 
upon  a  petition  to  wind  up  is  entirely  in  the 
discretion  of  the  Court  Ex  parte  ffawkmu,  in  rt 
At  MetrcpolUan  Salocn  OmnibuB  Co.,  830 


Upon  winding  up  a  oompany. 


on 
upon  the  cost-book  principle,  it  appeared,  by 
their  deed,  that  shares  in  the  oompany  would 
pass  by  delivery  of  oertifioates ;  bat  no  share- 
holder was  entitied  to  a  dividend  nnles  his 
name  was  entered  in  the  share  register-book. 
A  shareholder,  who  had  transferred  his  shares, 
but  whose  transferee  had  not  been  registered, 
was  held  to  be  liable  as  a  contributory  of  the 
oompany.  In  re  Wrysgan  Slate  Quarrying  Co., 
ex  parte  Humhy,  875 

—  Under  a  supplemental  charter  a  banking 
company,  being  empowered  to  issue  new  shares, 
a  fraudulent  report  of  the  company  *s  af&ira 
was  made  by  the  directors,  and  adopted 
at  a  general  meeting  of  the  shareholders.  In 
June  18.'>6  M,  a  customer  of  the  bank,  took 
twelve  of  these  new  shares,  executed  the  deed, 
and  received  the  share  certificates.  In  the  next 
return  to  the  Stamp  Office  his  name  was  not 
inserted  as  a  shareholder,  and  in  the  monthly 
balance-sheet  the  sum  paid  by  him  for  the  shares 
was  treated  as  a  debt  from  the  bank.  In  his 
pass-book  he  was  credited  with  interest  ei  it, 
per  cent  upon  the  sum  he  had  paid  on  acoonnt 
of  the  shares.  M.  alao  attended  two  meetings 
of  sluu^olders.  In  September  1856  the  bank 
stopped  payment,  all  the  new  abarea  not  having 
been  issued,  and  the  affiurs  of  the  oomramy  were 
afterwards  ordered  to  be  wound  up.  M.  a  con- 
tributory in  respect  of  the  twelve  shares,  and 
not  entiUed  to  claim  as  a  creditor  in  respect  of 
deposit  paid  for  his  shares.  /«  re  tke  Euyal 
British  Bamk,  ex  parte  Mixrr,  S70 

-.  A  shareholder  in  a  cumpany,  oarricd  on  upon 
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the  cost-book  principle,  relinquished  his  shares 
upon  paying  his  pro  raid  portion  of  the  liabili- 
ties of  the  company.  All  the  formalities  re- 
quired for  the  relinquishment  of  sudh  shares 
were  regularly  carried  out  and  entered  in  the 
books  of  the  company,  and  the  correspondence 
was  conducted  with  the  purser,  who  fixed  the 
amount  to  be  paid  by  the  shareholder  without 
the  sanction  of  the  managing  committee.  The 
purser,  being  the  authorized  officer  of  the  com- 
pany to  conduct  such  transactions,  the  share- 
holder was  exempted  from  liability  in  respect  of 
any  excess  of  power  on  the  part  of  the  purser; 
and  upon  the  winding  up  of  the  company  it  was 
ordered  that  such  shareholder  should  not  be 
placed  upon  the  list  of  contributoriee.  In  re  the 
Wrytgan  Slate  Quarrying  Co.,  ex  parte  Birch, 
894 


W,    the    partner  of   a    firm,    applied   for 


shares  in  a  joint- stock  company,  on  condition 
that  the  firm  should  be  employed  to  supply 
chains  and  other  things  manunotured  by  them, 
which  the  company  would  require  in  their  busi- 
ness. The  company  was  ordered  to  be  wound 
up  in  bankruptcy,  under  the  provisions  of 
19  &  20  Vict.  c.  47,  and  one  of  the  Commis- 
sioners placed  the  name  of  W.  on  the  list  of  con- 
tributories ;  but,  upon  appeal,  the  order  was 
reversed.  Ex  parte  Wooa^  in  re  the  Sunken 
VetseU  Recovery  Co.,  899 


Wmrsss — In  the  case  <^a  scrip  company  established 
previous  to  the  7  &  8  Vict  c.  110,  transfer  of 
the  scrip  certificates  to  new  purchasers  does  not 
create  new  members  or  vary  the  company,  or 
bring  the  holders  within  the  provisioBS  of  the 
statute  or  render  parties  dealing  in  the  scrip 
certificates  of  the  company  liable  to  penalties; 
therefore,  a  stockbroker,  who  had  as  a  matter 
of  business  bought  and  sold  shares  in  the  com- 
pany, is  liable  to  answer  questions  respecting 
his  dealings.  In  re  the  Mexican  and  Sonth 
American  Company,  ex  parte  Atton,  C31 

See  Evidence.    Privileged  Ck>mmunieation8. 

Words— "Children,"  "Issue,"  81 

"  Fixed  and  fastened,"  681 

"The  funds,"  616 

"Or,"  756 

"Other,"  049 

"  Sons,"  750 

"  Survivors,"  "  Vested  Interest,"  383 

"Then  living,"  217 


Wbit— ofiVeeoreof.    See  Insolvent. 
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ADiUDiOATiON — ^Traders  petitioned,  under  Motion 
20.  of  17  &  18  Vict.  c.  119,  for  adjudication 
against  themselves,  and  satisfied  the  Commis* 
sioner  that  their  available  assets  exceeded  in 
value  the  sum  of  1502.  They  were  accordingly 
adjudicated  bankrupt ;  but  it  appearing  at  the 
certificate  meeting  that  the  assignees  had  not  at 
that  time  actually  realized  that  sum  in  cash  out 
of  the  estate,  the  Commissioner  postponed  the 
grant  of  the  certiBcate,  adjourning  the  meeting 
for  six  months,  with  liberty  for  the  bankni^>t8 
to  apply  when  150/.  should  be  realized.  Upon 
appeal,  it  was  held,  that  if  it  should  appear,  as 
alleged,  that  the  assets  were  sufficient  to  satisfy 
the  requisitions  of  the  statute,  but  that  the 
realization  was  only  postponed  for  the  benefit  of 
the  creditors,  the  bankrupts  wore  entitled  to  an 
immediate  certificate  of  the  first  class.  Ex 
parte  Slater,  in  re  Slater,  7 


A  person,  before  leaving  this  country,  gave 


a  general  authority  (but  it  was  not  proved 
whether  verbal  or  written)  to  his  uncle  to  act 
for  him  in  the  arrangement  and  settlement  of 
his  affairs.  Soon  afber  his  departure  he  was 
adjudicated  bankrupt,  and  the  uncle  instructed 
a  solicitor  to  dispute  the  adjudication.  One  of 
the  Commissioners  refused  to  hear  the  solicitor, 
on  the  ground  that,  under  the  104th  section  of 
the  above  statute  (12  &  13  Vict.  c.  106),  express 
agency  was  neccsnary.  On  appeal,  the  Lords 
Justices  reverned  the  decision,  and  ordered 
''  that  the  uncle  should  be  allowed  to  appear 
before  the  Commidsioner  to  dispute  the  adjudi- 
cation by  such  solicitor  as  he  should  think  fit." 
"  Such  perHon,"  mentioned  in  the  section,  does 
not  apply  only  to  the  bankrupt  himself.  £x 
parte  Frainptoiif  in  re  Frampton,  21 


Affidavit— of  admission  of  debt. 
Debtor  Summons. 


See  Trader- 


Arrangement — A  proposal  for  a  composition  was 
filed  by  a  petitioning  debtor  under  the  arrange- 
ment clauses  of  the  Bankrupt  Law  Consolidation 
Act,  ]8t9,  and  in  this  proposal  w.is  inserted,  at 
the  HuggcHtion  of  the  Court,  a  clause  providing 
that  thu  debtor's  estate  should  be  vested  iu  the 


official  assignee  until  payment  of  the  composi- 
tion. The  debtor  continaed  in  possession  of  the 
estate,  and  at  the  time  appointed  paid  the  oom- 

r'tion.    It  was  held,  the  per-oentage  required 
the  54th  section  to  be  paid  to  the  chief 
registrar's  fund  was,  under  these  circumstaBfles, 
payable  by  the  debtor.    Ex  parte  Vero,  in  re 
Vero,  1 

— ^  A  creditor  on  a  bill  of  exchange  accepted  by 
traders  issued  a  writ  for  recovery  of  the  amount 
on  the  2l8t  of  October.  On  the  28th  of  October 
the  debtor  served  him  with  notice  that  a  petition 
for  private  arrangement  had  been  filed  on  the 
26th.  The  creditor  then  discontinned  his  ac- 
tion, but  on  the  30th  he  caused  notice  to  be 
served  re<{uiring  inmiediate  payment  and  pro- 
ceeded on  a  trader-debtor  summons  for  the  same 
amount.  7?he  traders  admitted  the  debt,  but  as 
they  failed  to  pay  at  the  expiration  of  the  time 
limited,  they  were  adjudicated  bankrupt.  One 
of  the  Commissioners  confirmed  the  adjudication ; 
but,  upon  appeal,  his  decision  was  reversed. 
Costs,  under  the  particular  oircumstanoea,  were 
not  given  against  the  petitioning  creditor.  Ex 
parte  Arnold,  in  re  Amoid,  11 

Cebtifioats— A  trader  who  had  made  an  equitable 
mortgage  of  ships  to  his  brother  was  pressed  by 
his  bankers  to  give  them  security  for  his  over- 
drawn account  vrith  them.  The  bankers  pro- 
duced an  agreement,  already  drawn,  to  mort- 
gage  the  ships,  which  he  executed  without 
informing  them  of  the  equitable  charge.  In 
less  than  six  weeks  he  was  adjudicated  bankrupt 
One  of  the  Commissioners  held,  that  he  had 
been  guilty  of  "obtaining  the  forbearance  of  a 
debt  by  fraud  or  false  pretence,"  within  the 
meaning  of  the  above-mentioned  elause,  and 
suspended  his  certificate  for  three  years  without 
protection,  and  then  to  be  of  the  third  class.  On 
appeal,  the  Lords  Justices  ordered  the  certificate 
to  be  of  the  second  class ;  but  as  there  bad  been 
a  departi)re  from  truth  on  the  bankrupt's  part, 
the  decision  was  otherwise  confirmed.  Ex  parte 
Iloldemess,  in  re  HoldernetSy  20 


A  timber  measurer  in  a  dockyard  carried  ud 
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the  businefls  of  an  eating-hooae  keeper,  which 
was  managed  by  hU  wife.  The  latter  business 
not  thriving,  he  petitioned  for  an  adjudication, 
which  he  obtained.  He  then  sold  the  business, 
and  handed  the  proceeds  to  the  official  assignee. 
One  of  the  Commissioners  granted  him  a  second- 
class  certificate,  with  the  condition  that  he  paid 
a  certain  part  of  his  sahuy  while  he  continued 
timber  measurer  until  he  had  paid  ^i,  6d.  in  the 
pound  on  the  debts  proved.  On  appeJal,  the 
Lords  Justices  granted  an  immediate  oncondi- 
tional  certificate  of  the  third  class.  It  is  against 
public  policy  that  the  salary  of  a  public  servant 
should  be  reduced  by  the  application  of  any  part 
for  the  payment  of  debts.  Ex  parte  Hamdem, 
in  re  Ucarndeny  18 

Company.    See  Winding-up  Act. 

Composition.    See  Arrangement. 

Costs.     See  Arrangement. 

Jurisdiction — Authority  of  registrar  to  make 
order  after  death  of  Commissioner.  Ex  parte 
Cor  Us,  in  re  PcUmer,  15 

Practice — One  of  the  Commissioners  having  re- 
fused to  order  office  copies  of  proceedings  in  an 
adjudication  which  had  been  annulled  to  be  fur- 
nished, in  aid  of  a  defence  to  an  action  in  a 
foreign  court,  the  Lords  Justices,  without  de- 
ciding whether  the  Commissioner  was  wrong  or 
right  in  his  refusal,  ordered  the  office  copies  to 
be  furnished  on  the  usual  terms.  Ex  parte  Sy- 
hrandt,  in  re  Nevins,  14 

Proof  of  Debt — Two  traders,  partners,  assigned 
the  partnership  property  to  trustees  for  the 
benefit  of  their  creditors,  after  full  payment  to 
whom,  the  trustees  were  to  hold  the  residue, 
upon  trust  to  divide  the  same  between  the  part- 
ners according  to  the  deed  of  partnership.  The 
partners  had  previously  given  their  joint  and 
several  promissorv  note  to  their  bankers  for 
1,5002.  The  bankers,  by  their  public  officer, 
executed  the  assignment  for  2,7552.,  which  in- 
cluded the  1  ,!iOOl.  One  of  the  partners  after- 
wards became  bankrupt.  A  suit  was  instituted 
in  the  Court  of  Chancery  to  carry  into  effect  the 
trusts  of  the  deed  of  assignment,  and  a  decree  for 
that  purpose  was  pronounced.  The  bankers  were 
admitted,  onder  the  bankruptcy,  to  prove  against 


the  separate  estate  of  the  bankrupt  for  the 
1,5002.  due  on  the  promissory  note;  and  the 
same  was  affirmed,  on  appeal.  The  technical 
rule  against  double  proof  does  not  apply  where, 
as  here,  the  partnership  estate  is  not  being  ad- 
ministered in  bankruptcy.  Ex  parte  Thornton, 
in  re  Jobeon,  4 

Public  Policy.    See  Certificate. 

Trader-Debtor  Summons — A  creditor,  after  as- 
signing his  debt,  filed  an  affidavit  of  such  debt 
(under  12  &  13  Vict.  c.  106.  s.  18),  and  caused 
the  alleged  debtor  to  be  served  with  a  demand 
of  inmiediate  payment,  and  summoned  him  be- 
fore the  Court  of  Bankruptcy  to  state  whether 
or  not  he  admitted  the  demand  of  the  cre- 
ditor. The  registrar  (before  whom  the  sam- 
mons  was  heard)  declined  to  enter  into  the 
question  whether  the  debt  had  been  assigned, 
and  requiring  the  alleged  debtor  to  state  whether 
he  admitted  the  debt  or  any  part  thereof,  the 
debtor  filed  an  admission  as  to  part  of  the  debt 
and  a  deposition  that  he  had  a  good  answer  to 
the  residue  of  the  creditor's  demand.  Upon 
appeal,  it  was  held,  the  creditor  was  not  justified 
in  making  an  affidavit  of  debt  after  assignment 
without  we  concurrence  of  the  assignor,  and  that 
the  alleged  debtor  was  entitled  to  have  his  ad- 
mission and  deposition  taken  off  the  file.  Bei^ 
hie — that  a  proceeding  by  summons  of  a  trader- 
debtor,  if  taken  by  the  assignor  and  assignee  of 
a  debt  jointly,  would  not  be  objectionable.  In 
re  Taylor,  9 

See  Arrangement. 

Winding-up  Act — ^A.  B,  the  assignee  of  a  debt 
from  a  joint- stock  company  to  an  amount  under 
502.,  upon  which  judgment  had  been  obtained 
and  execution  issued,  petitioned  in  his  4>wii 
name,  and  as  attorney  of  the  original  creditor, 
for  a  winding-up  order  under  the  Joint-Stock 
Companies  Acts,  1856, 1857.  The  Commissioner 
dismissed  the  petition  as  the  debt  was  under 
502.,  and  the  petition  was  not  presented  by  the 
legal  creditor;  but,  upon  appeal,  this  was  re- 
versed, the  Lord  Chancellor  considering  that 
there  having  been  execution,  the  amount  of  the 
debt  was  unimportant,  and  that  the  petition  was 
regular,  it  being  presented  in  the  name  of  the 
original  creditor.  Re  the  Lmidon  aiid  Birminff' 
ham  FlUU  Olats  and  Alkali  Co.,  17 
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